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LAW, RIGHTS AND DISCOURSE

A philosophical system is not what one would expect to find in the work of
a contemporary legal thinker. Robert Alexy’s work counts as a striking
exception. Over the past 29 years Alexy has been developlng, with
remarkable clarity and consistency, a systematic philosophy covering most
of the key areas of legal philosophy. Kantian in its inspiration, his work
admirably combines the rigour of analytical philosophy with a repertoire
of humanitarian ideals reflecting the tradition of the Geisteswissenschaften,
rendering it one of the most far-reaching and influential legal philosophies
in our time. This volume has been designed with two foci in mind: the first
is to reflect the breadth of Alexy’s philosophical system, as well as the
varieties of jurisprudential and philosophical scholarship in the last three
decades on which his work has had an impact. The second objective is to
provide for a critical exchange between Alexy and a number of specialists
in the field, with an eye to identifying new areas of inquiry and offering a
new impetus to the discourse theory of law. To that extent, it was thought
that a critical exchange such as the one undertaken here would most
appropriately reflect the discursive and critical character of Robert Alexy’s
work. The volume is divided into four parts, each dealing with a key area
of Alexy’s contribution. A final section brings together concise answers by
Robert Alexy. In composing these, Alexy has tried to focus on points and
criticisms that address new aspects of discourse theory or otherwise point
the way to future developments and applications. With its range of topics
of coverage, the number of specialists it engages and the originality of the
answers it provides, this collection will become a standard work of
reference for anyone working in legal theory in general and the discourse
theory of law in particular.
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Preface

This volume springs from a workshop on the discourse theory of law
which was held on 11 and 12 June 2004 at Queen’s University, Belfast
under the auspices of the Forum for Law and Philosophy. The event
constituted the second in a series of Workshops in Analytical Jurisprudence
that regularly invite state of the art papers to address key issues in legal
philosophy. The choice of the topic of the second volume was dictated by
the intent to highlight the close links between schools of analytical
jurisprudence beyond territorial or any other barriers formally conceived.
In that respect, Robert Alexy’s work is, perhaps, the best proof for the
absence of such barriers, thereby demonstrating the potential for a fertile
dialogue between English-speaking and ‘continental’ or ‘other’ schools of
analytical legal theory that has yet to be explored in its full potential.

The essays which comprise the volume are original contributions that
were either presented at the workshop or specially commissioned for the
collection. Both the workshop and, subsequently, the book would not have
been possible if it were not for the generous financial support of the British
Academy, Social and Legal Studies, the Queen’s Law School, the Manches-
ter Law School and the Publications Fund of the Faculty of Social Sciences
at Queen’s. Most of the editing of the book and the writing up of my
portions were completed in 2005 when I was an Alexander von Humboldt
Research Fellow at the University of Kiel. To these organisations I owe my
profound thanks.

Both the workshop and the subsequent composition of this book have
been intellectually most stimulating and rewarding. All of the workshop
participants have contributed to the editing and shaping of this volume,
and all came up with insightful comments and suggestions which proved
invaluable for improving the final result. However, a number of people
deserve special mention, for without them the book would have never
found its way to the publisher: Emmanuel Melissaris was a splendid
co-organiser of the Belfast workshop and a most incisive advisor in the
later stage of the preparation of the collection. Bonnie Litschewski Paulson
and Stanley L Paulson, in their characteristic intellectual manner, have
provided tremendous help with the editing of the volume as well as
numerous suggestions to individual authors and myself without which the
end product would have been much poorer; Gerard Conway offered
valuable editorial help concerning some of the chapters written by non
English-speaking scholars; Richard Hart, as ever, provided his unhampered
support and expert advice throughout the preparation of the book; my
wife, Estelle, has been a constant source of energy and inspiration during
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the entire project. It is, however, Robert Alexy who has instilled life into
this collection, by investing enormous amounts of energy to synthesise the
various contributions in his replies. His dedication to the entire undertak-
ing and attention to detail during the various stages of the preparation of
the book has not only made a huge difference to the final result, but has
also been a most rewarding intellectual experience for me personally.

Sadly, despite his lively engagement with the conference in Belfast,
Aleksander Peczenik did not live to complete his contribution. His sudden
death was a shock to all of us, friends, colleagues and former students. The
gap he left behind will be difficult to fill both in personal and academic
terms, given his pioneering work in legal argumentation and his deep
knowledge of discourse theory. This book is dedicated to him.
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Introduction

GEORGE PAVLAKOS”

PHILOSOPHICAL SYSTEM is not what one would expect to
find in the work of a contemporary legal thinker. Robert Alexy’s
work counts as a striking exception. Over the past 29 years Alexy

has been developing, with remarkable clarity and consistency, a systematic
philosophy covering most of the key areas of legal philosophy.! Kantian in
its inspiration, his work admirably combines the rigour of analytical
philosophy with a repertoire of humanitarian ideals reflecting the tradition
of the Geisteswissenschaften, rendering it one of the most far-reaching and
influential legal philosophies of our time.

It would hardly be an exaggeration to say that the publication, in 1978,
of A Theory of Legal Argumentation, Alexy’s first book, marked a decisive
turn in contemporary jurisprudential discussion. Parting company with
debates conducted as head-on confrontations between positivists and
non-positivists, Alexy argues that law’s nature is best understood in the
light of a theory of legal argumentation (or discourse). Here, the concept of
rational argumentation functions as an overarching concept, inviting a
dialogue between analytical positivism and the variants of natural law
theory. For Alexy, as for analytical positivism, law is predominantly a
social practice, albeit one that has the structure of rational argumentation.
In developing the latter, Alexy argues that law is essentially related to the
other forms of practical reasoning (morality and ethics) in virtue of sharing
a common discursive structure with them.

This insight of an underlying rational structure pertaining to the
different types of practical discourse does not count as the rejection of the

I am indebted to Stanley L Paulson for valuable suggestions on both content and
style.

L The core of his work consists of three monographs: R Alexy, Theorie der juristischen
Argumentation. Die Theorie des rationalen Diskurses als Theorie der juristischen Begriindung
(Frankfurt am Main, Suhrkamp, 1978) and in English translation by N MacCormick and R
Adler, A Theory of Legal Argumentation (Oxford, Clarendon Press, 1985); R Alexy, Theorie
der Grundrechte (Frankfurt am Main, Suhrkamp, 1985) and in English translation by J
Rivers, A Theory of Constitutional Rights (Oxford, Oxford University Press, 2000); finally, R
Alexy, Begriff und Geltung des Rechts (Freiburg etc, Alber, 1992); and in English translation
by B Litschewski Paulson and S L Paulson, The Argument from Injustice: A Reply to Legal
Positivism (Oxford, Clarendon Press, 2002).
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institutional character of law, for legal argumentation remains tied to the
institutional arrangements of particular legal systems. Thus the outcomes
of legal argumentation are correct relative to a particular institutional
framework, a condition suggesting that law be understood as a special case
of a general practical discourse that comprises moral and ethical discourse
(Alexy’s so-called ‘special case thesis’).

At the same time, the common discursive structure of law and morality
allows for a communication of standards between the two domains, a
thesis that is most commonly found amongst natural lawyers. In contrast
to natural law theory, however, the focus in Alexy’s work marks a decisive
shift: instead of conceiving of law and morality as self-contained domains
that may interact on occasion, the idea of an underlying rational structure
makes possible a dynamic understanding of the boundaries between law
and morality. What belongs to the legal domain and what to the moral
domain cannot be settled by mere reference to institutional facts but has to
be established within a rational discourse. To that extent, legality emerges
as a concept in need of justification, one that stems only in part from the
institutional facts of a legal system, requiring an appeal to substantive
arguments that are moral in character.

AIMS AND STRUCTURE OF THE VOLUME

The volume has been designed with two foci in mind: the first is to reflect
the breadth of Alexy’s philosophical system, as well as the varieties of
jurisprudential and philosophical scholarship in the last three decades on
which his work has had an impact. The second objective is to provide for a
critical exchange between Alexy and a number of specialists in the field,
with an eye to identifying new areas of inquiry and offering a new impetus
to the discourse theory of law. To that extent, it was thought that a critical
exchange such as the one undertaken here would most appropriately
reflect the discursive and critical character of Robert Alexy’s work.

The volume has been divided in four parts, each dealing with a key area
of Alexy’s contribution. A final section brings together concise answers by
Robert Alexy. In composing these, Alexy has tried to focus on points and
criticisms that address new aspects of discourse theory or otherwise point
the way to future developments and applications.

A Debate on Legal Positivism

This first part of the volume was not originally to be. An initial reading of
Joseph Raz’s chapter, ‘The Argument from Justice, or How not to Reply to
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Legal Positivism’,2 suggested that it seemed to fall neatly into what is now
the second part of the volume, where the chapter would have taken its
place, alongside the other essays addressing issues of law and morality.
When, however, Robert Alexy began preparing his reply, it became clear
that Raz’s chapter was far too comprehensive to be dealt with in the space
of a short reply. Here was a clear case for a daring editorial intervention!
After considering the matter for a while, and in the light of some valuable
advice from Stanley L Paulson and Bonnie Litschewski Paulson, I decided
it would be appropriate to ask Robert Alexy to compose an extensive
reply, which would then be included alongside Joseph Raz’s chapter in a
separate section. The two essays, taken together, address a number of key
issues with respect to the nature and the state of contemporary legal
philosophy and they offer answers that are bound to influence the way we
think about these issues. The result is that the exchange has something of
the character of a landmark philosophical debate, which would have been
lost had Alexy confined himself to a brief reply. In addition, the exchange
reconstructs, in retrospect, the debate between Raz and Alexy that had
been scheduled for the 2005 TVR World Congress in Granada but that had
to be cancelled owing to Joseph Raz’s illness at the time.

Although the two chapters take up concrete points from Alexy’s The
Argument from Injustice, the scope of the exchange extends far beyond
that book, addressing a number of key issues in contemporary jurispruden-
tial debates. Here are the main highlights of the exchange.

The importance of definitions and, more generally, of conceptual analy-
sis in legal philosophy is put to the test in the example of the definition of
the positivist concept of law. Joseph Raz? declares his general suspicion
vis-a-vis such definitions, for they fail, in his view, to capture the subtlety
of positivist thinking. Most notably, he argues that the content of the
separation thesis, which is put forward by Alexy as representing the main
feature of positivism, cannot be adequately captured in terms of a
conceptually necessary link between law and morality, or its denial, for
there are a number of different types of conceptual connection between
law and morality to which positivists might well subscribe. Contrariwise,
Alexy* argues for the meaningfulness of definitions along the lines of
Kant’s recommendation that a definition produce a system within which
the various essential properties of the definiendum fit together. Moreover,
Alexy argues that conceptual connections between law and morality
comprise a comprehensive aspect that cannot leave positivism untouched.
Despite the complexity of the exchange, the reader is provided with a

2 J Raz, ‘The Argument from Justice, or How Not to Reply to Legal Positivism’ (this
volume).

3 Raz, above n 2.

4 R Alexy, ‘An Answer to Joseph Raz’ (this volume).
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wealth of stimulating argument on the question of the significance of
conceptual analysis in legal theory generally and with respect to the
separation thesis in particular.

What role, if any, does the distinction between observer and participant
play vis-a-vis the concept of law? The two authors go some way toward
arguing that the distinction could only then be of importance for the
explication of law’s nature if it were possible to show that the distinction
served to demarcate different concepts of law. For in that case, the concept
of law corresponding to the participant’s viewpoint would include elements
(presumably moral) not found in the concept corresponding to the observ-
er’s viewpoint. What is disputed by the two authors is whether observer
and participant may indeed share different concepts and what the content
of such different concepts would come to.

Are legal utterances connected with a claim to correctness? Raz® thinks
that this is nearly as trivial as to say that every intentional action claims its
own meaningfulness. Yet he remarks that correctness conceived of in this
manner may well remain relative to an agent’s subjective purposes and
evaluations, so that even a group of bandits might well be raising the claim
by issuing a command. Conversely, Alexy¢ submits that there is an
objective dimension linked to the claim, one requiring reference to inter-
subjective criteria of correctness. Assuming that this is true, might it be a
way to illustrate Hart’s distinction between law and orders backed by
threats? More generally, might it be possible to extend this conclusion
beyond law, into other domains of intentional action?

Next, there is the issue of extreme injustice: when does a legal precept
cease to be law? In adopting the so-called ‘Radbruch Formula’, Alexy
argued in his Begriff und Geltung des Rechts” that extremely unjust law is
deprived of its legal character for reasons that are internal to the legal
system. From this, he went on to conclude that the concept of law
incorporates moral elements. Raz argues that the fact that judges often set
aside grossly unjust precepts on legal grounds scarcely counts as proof that
the concept of law contains moral elements, for it is possible to take
account of these grounds in ways that are altogether compatible with
positivism.8 In order that the claim entails the moral implications that
Alexy reads into it, Raz continues, one would have to argue that for all
legal systems, the law necessarily gives judges legal power to set aside
immoral laws. This, in turn, would require a still further argument to the
effect that law necessarily raises a claim to moral correctness. As Raz
remarks, however, the most one can claim of law is that it raises a claim to

Raz, above n 2.

Alexy, above n 4.

Alexy, The Argument from Injustice, above n 1.
Raz, above n 2.
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legitimate authority. While the latter is a moral claim, it is far from being a
claim to moral correctness. Moreover, legal officials may well be aware
both that the rules they apply are morally wrong and that these rules are
morally binding on them and their subjects.® In view of the above, for an
official to set aside a legal precept on grounds of moral wrongness (even to
an extreme degree) is not enough. The official would have to know that
that precept had ceased to claim legal authority. And given that the claim
to legitimate authority, at least on Raz’s view, is a necessary property of
legality, this seems to be impossible. Judges’ own attitudes attest to this:
even when they think that a precept is grossly unjust, they rarely think that
the law authorises them to set it aside.

Alexy objects that the claim to correctness, which is necessarily raised by
law, points to the dual character of law: law is at the same time
authoritative and ideal. To each of the two dimensions there corresponds a
distinct value: certainty in the case of authoritativeness, justice in the case
of the ideal dimension. Now, Alexy maintains, if certainty happens to
prevail most of the time, this is for reasons moral in nature (given that
certainty is itself a value). Thus it ought to follow that whenever reasons
obtain that outweigh those underpinning certainty, then one should
recognise justice as taking priority over certainty. Thus the matter of
whether certainty or justice takes priority is one that can be resolved only
by reference to moral reasons. And this is enough to show that the claim
raised by law is a claim to moral correctness.

Finally the debate touches upon the idea of incorporation of non-legal
standards by the law: at what point does the incorporation of moral
standards into a legal system take place? Does it take place, so to speak,
too late, namely after the legal system has already been constituted as a
positive normative order, with its own legal rules specifying the conditions
of incorporation (Raz)? Or does the incorporation come, so to speak, too
early, namely before and for the purpose of the constitution of the legal
system, with the effect that morality is already incorporated in a consti-
tuted positive legal order (Alexy)?

Law and Morality

The essays of the second part focus on more particular aspects of the
concept of law and the relation between law and morality; Alexy addressed
both topics extensively in his monograph The Argument from Injustice.'©
The chapters in this section attempt to answer such questions as: whether

? 1bid.

10 Alexy, above n 1.
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law is a special case of morality, whether law necessarily raises a claim to
moral correctness; and whether there are objective answers possible in law.

Neil MacCormick!! unravels the hidden implications behind the talk of
law’s raising a claim to correctness with a view to defending an original
interpretation of the relation between law and justice or morality, one that
draws on his recent book Institutions of Law.'2 The gist of his argument is
that the connection between law and claims to justice can be made out in
its strongest if we stop confusing law’s real or institutional aspect with its
ideal aspect, one that ought to be attributed to the practice of those
individual and collective agents who ‘use’ the law. The argument unfolds as
follows: first he argues that law as such is incapable of raising any claim
whatever, for institutional normative orders are states of affairs, incapable
of making any kind of claim. Then he moves on to contend that it is only
legislators, adjudicators and legal persons who can raise claims within an
institutional legal order. The author employs the speech act theory of
Austin and Searle to show that the meaningfulness of legal utterances
cannot be secured unless reference is made to standards that care for the
happy employment of legal speech acts. Reference to such standards brings
out the ideal dimension of law, namely its necessary affinity with ideas of
the common good, justice and morality. Thus, it is by creating, applying
and interpreting the law that we come to realise its commitments to ideals
of justice and morality. Contrariwise, any talk of law’s raising a claim to
moral correctness is a damaging metaphor that is bound to lead to a
confusion that disarms law from its critical dimension: in claiming that law
raises claims we come to confuse law’s real and ideal aspects, thereby
thinking that law aspires to replace or substitute morality. Far from being
true, this claim must be driven out of legal theory for the danger of
distorting the fact that moral or practical disagreement is pervasive in legal
practices. In concluding, MacCormick finds himself in more agreement
with Alexy’s understanding of the proposition that law makes claims to
correctness than that of Raz.!3

Stefano Bertea!* puts forward a non-positivist account of legal certainty
in his chapter, a concept that more than any other is assumed by positivists
to undermine non-positivist explications of law. The chapter begins with
an appraisal of the importance of certainty and its potential conflict with
the value of justice, the other fundamental value enshrined in legal systems.
This aspect of the law—certainty and justice, both of them fundamental

' N MacCormick, ‘Why Law Makes No Claims?’ (this volume).

12- N MacCormick, Institutions of Law (Oxford, Oxford University Press, 2007).

13 MacCormick explicitly formulates his thesis in order to include Raz’s view that law
raises a necessary claim to legitimate authority, which MacCormick treats as being in the
neighbourhood of Robert Alexy’s claim to correctness.

14§ Bertea, ‘How Non-Positivism Can Accommodate Legal Certainty?’ (this volume).
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values in law, and yet each of them colliding with the other—has been a
source of serious theoretical problems, for reasons that are not far to seek.
Both certainty and justice enjoy a fundamental status. Thus, any compre-
hensive theory of law needs to make sense of both, even if their relation-
ship is one of conflict. Next, Bertea considers whether non-positivism can
suitably accommodate certainty and hence be a genuinely general theory of
law. Here he examines the specific version of non-positivism advanced by
Robert Alexy with an eye to determining whether it can explain law’s claim
to certainty. The argument proceeds by introducing Alexy’s theses on the
nature of law and on legal certainty. The reconstruction is aimed at
explaining the strategy Alexy adopts on the relationship between law and
certainty, and at showing how the need to account for certainty contributes
importantly to shaping his non-positivism. This Bertea follows up with a
generalisation of the argument, going beyond Alexy and showing how
non-positivism may well explain legal certainty. This, in turn, shows inter
alia that non-positivism can legitimately aspire to be a comprehensive
theory of law.

George Pavlakos’ chapter's juxtaposes two of the most influential
contemporary cognitivist theories in legal philosophy: Ronald Dworkin’s
interpretivism and Robert Alexy’s discourse theory of law. Despite the fact
that both thinkers address the possibility of right answers in law, their
respective accounts begin from premises that are, prima facie, hard to
reconcile. It may appear that the idea of a right answer might well be an
illusion, for objective answers cannot be reached by endorsing conflicting
ideas of objectivity. In the first part of the chapter, Pavlakos considers the
conditions of objectivity in Dworkin’s theory and identifies a series of
difficulties that give rise to an insurmountable dilemma. The dilemma
arises from alternative readings of ‘interpretive theory’, both of which are
rejected after due consideration: either the content of interpretive theory is
determined by the practice of the legal community or by some special
substance that is intrinsic to legal phenomena. The former reading seems to
be incompatible with Dworkin’s criticisms of Hartian positivism; con-
versely, for the latter to work, one would have to assume that legal
concepts are rigid designators that depict certain (mysterious) legal
essences. This, then, is the dilemma that the two interpretations give rise
to: either objectivity evaporates (communal practice), or it emerges in such
strong form that it proves to be unattainable (legal essentialism). In the
second part of the chapter Alexy’s account of objectivity is taken up with
an eye to addressing the dilemma. The discourse theory of law is
reconstructed with a view to illustrating the deep structure of legal
argumentation (‘discursive grammar’). Discursive grammar is, then, shown

15 G Pavlakos, “Two Concepts of Objectivity’ (this volume).
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to underpin legal practice and to specify criteria for determining the
validity of normative propositions—but without succumbing to the
dilemma. The chapter concludes that the ostensible incompatibility
between interpretivism’s account of objectivity and that offered by the
discourse theory of law can be bridged by substituting Alexy’s philosophi-
cally more elaborate idea of a discursive grammar for Dworkin’s less
illuminating idea of a substantive theory.

Philippos Vassiloyannis'é aims in his chapter to assess Alexy’s thesis that
legal discourse is a special case of moral discourse. He argues that the
transition from moral to legal discourse is not only possible but, indeed,
necessary for reasons moral in nature. The author claims that by subscrib-
ing to a procedural version of discourse ethics, akin to that of Jiirgen
Habermas, Alexy opens up his theory to the charge of reproducing the
positivist distinction between law and morality or, in any case, to the
charge that law has its own internal morality, one that is incompatible with
any other normative sub-system. In conclusion, the author warns that a
procedural discourse ethics, aside from failing to be Kantian in the desired
way, runs the risk of being Kantian in a number of undesired ways: first,
with respect to Kant’s rejection—rather Hobbesian in spirit—of the right
to civil disobedience; and, secondly, with respect to Kant’s claim that it is
conceptually impossible for the sovereign to commit an injustice.

Constitutional Rights

The second part of the volume is devoted to Alexy’s arguments in A
Theory of Constitutional Rights.'” Amongst the questions addressed by the
authors are: whether the idea of rights as optimisation requirements can
capture the moral claims usually expressed in the language of classical
liberal theory; what the advantages are of a structural account of political
morality for adjudication; whether the theory of legal discourse can
guarantee an impartial justification of rights, and, finally, whether an
absolute justification of rights is compatible with a procedural theory of
justification.

Mattias Kumm?'® poses the question in his chapter of whether it is
plausible to claim that liberal political morality exhibits an optimisation
structure of the sort suggested by the linkage between principles and
proportionality analysis, as defended by Alexy in his A Theory of Consti-
tutional Rights.'® To address the question, the author examines three

¢ P Vassiloyannis, ‘Discourse-Ethics, Legal Positivism and the Law’ (this volume).

7 Alexy, above n 1.
M Kumm, ‘Political Liberalism and the Structure of Rights’ (this volume).
Alexy, above n 1.

=
®
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distinct ideas associated with the priority of rights within the liberal
political tradition and assesses their implications for the structure of rights.
The first concerns the priority of rights over the general good or general
interest (the ‘anticollectivist’ dimension of political liberalism). This idea is
easily expressed within the structure of rights as optimisation require-
ments, whereas competing structural accounts are less successful. The
second concerns the priority of rights over the impositions of perfectionist
ideals, religious or secular (the ‘antiperfectionist’ dimension of political
liberalism). This idea, too, can be given expression within the optimisation
structure suggested by Alexy, but the structure needs to be complemented
by the idea of excluded reasons. To the extent that perfectionist concerns
are deemed off limits for the purposes of establishing political justice,
perfectionist arguments are categorically excluded as reasons that justify
infringements on liberty—they are not balanced against them. With that
qualification, however, the structure remains intact. The third idea con-
cerns the strong restrictions placed on the use of a person as a means to
bring about some otherwise desirable end without that person’s consent
(the ‘anticonsequentialist’ or deontological dimension of political liberal-
ism). The chapter concludes that there is no single moral structure that
adequately expresses the structure underlying the range of individual moral
claims that are conventionally expressed using the language of rights.
Instead, it is possible to discern three distinct structures. Nonetheless,
Alexy’s conception of rights as optimisation requirements is a useful model
of the moral structure exhibited by the vast majority of constitutional
rights cases in liberal democracies.

In the Postscript to the Theory of Constitutional Rights and in subse-
quent articles, Alexy demonstrates that the doctrine of proportionality is
compatible with two categories of discretion, structural and epistemic. In
responding to this view, Julian Rivers sets himself a twofold purpose in his
chapter.2° First, he seeks to establish the existence of four basic types of
discretion implicit in the doctrine of proportionality. These are termed
policy-choice discretion, which is a structural discretion based on the
interrelationship of the tests of necessity and balancing; cultural discretion,
which is a structural discretion based on disagreements about relative
abstract values of constitutional ‘goods’; scalar discretion, which is a
mixed structural-epistemic discretion based on the relative crudeness or
refinement of value-classifications; and expertise discretion, which is an
epistemic discretion related to the processes by which empirical data are
established and the degree of certainty with which associated beliefs may
be held. Although suggesting certain modifications in Alexy’s theory,
Rivers’ account remains fairly close to the original. The author’s second

20 J Rivers, ‘Proportionality, Discretion and the Second Law of Balancing’ (this volume).
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purpose is to demonstrate that, while the existence of discretion is a
possible part of the doctrine of proportionality, its scope is determined by
the competence of different political institutions. The theory as such is
open to a variety of possible scopes of discretion. In the light of both
typical features of legal arrangements for the protection of fundamental
rights, as well as judicial discussions of discretion and variable standards of
review in international, European and domestic law, the theory seeks to
identify the main factors affecting the scope of discretion permitted to
legislatures and executive bodies vis-a-vis proportionality under a regime
of judicial review. Thus, Rivers seeks both to apply Alexy’s theory to
problems of judicial reasoning and clarify a significant area of confusion in
contemporary jurisprudence.

Jan-Reinard Sieckmann takes up the argument of the claim to correct-
ness in Alexy’s theory along with its use within the discursive justification
of human rights.2! The analysis points to two basic problems; first, the
inadequacy for a discursive theory of justification of a semantics that is
restricted to assertions and propositions, and, secondly, the necessity of
distinguishing between rational justification based on the long-term self
interest of individuals, and the moral justification of human rights.
Conversely, it is argued that a more adequate account of a necessary claim
to correctness is possible within a model of principles, which conceives of
them as normative arguments whose conclusions have the status of
normative claims that are to be weighed and balanced against each other.
This model provides a foundation for the justification of norms and, in
particular, of human rights.

Inconsistency among legal principles may exist prior to their application
in particular cases and may continue to exist thereafter. Inconsistencies are
removed for particular decisions. The situation is the same for rights—both
human rights, and rights granted under constitutions. Alexy reasons that
we need to specify pragmatic rules of rational discussion which govern the
procedure of justification, but even these do not determine a single
outcome.?? Jonathan Gorman23 shows this in his chapter by analysing in
detail the contrast between interpersonal moral disagreement and intraper-
sonal moral puzzlement, showing that their structures are not analogous.
Interpersonal disagreement raises the moral problem of toleration, but
puzzlement does not. The essence of disagreement lies in the mere
contingency that another person disagrees. Toleration qua concept has a
three-person justification situation built into it, and an accurate specifica-
tion of the applicability of the concept minimally requires three separate

21 J-R Sieckmann, ‘Human Rights and the Claim to Correctness in the Theory of Robert
Alexy’ (this volume).

22 See in general Alexy, A Theory of Legal Argumentation, above n 1.

23 J Gorman, ‘Three-Person Justification’ (this volume).
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codes: the code of one party, the conflicting code of the other, and the
necessarily distinct code of the judge. Judicial decisions are a special case of
three-person justificatory discourse. This discourse requires a range of
concepts such as toleration, which are appropriate to such discourse. By
contrast, the codes of competing parties cannot properly use such concepts.
In view of the above, Gorman concludes that Alexy’s conditions for
discourse in general, which are typically two-person conditions, are not
sufficient for our understanding here.

Discourse and Argumentation

The third part of the book addresses the issue of rationality in legal
discourses with an eye to Alexy’s first book, A Theory of Legal Argumen-
tation.>* The topics discussed in this part concern the nature and limits of
legal rationality; the epistemic conditions for legal knowledge; the nature
of discursive correctness as a regulative ideal; the differences between a
teleological and a deontological conception of legal reasoning; the relation
between unjust and self-contradictory normative sentences; the compatibil-
ity of a discourse theory as a theory of validity of normative propositions
with its role as a sociological theory of practices of communication; and,
finally, the problems in a theory of legal argumentation that are linked to
the formalisation of weighing principles.

In her contribution, Meave Cooke2® takes stock of the philosophical
background of discourse theory with an eye to arguing that neither
Habermas’ nor Alexy’s conceptions of legal validity live up to the require-
ments of discourse theory. The thesis that the law is open to criticism, not
just from the outside but from within the system of law itself, is central to
the discourse theories of law proposed by Alexy and Habermas. In this
way they distance themselves from legal positivism. Alexy and Habermas
disagree, however, as to how the context-transcending component of law’s
claim to correctness should be understood. Alexy assimilates legal correct-
ness (in the context-transcending sense) to the correctness of moral norms.
Habermas rejects this as a ‘moralisation’ of legal validity; instead, he ties
legal correctness to the substantial unity of practical reason in the
democratic decision-making process. Cooke argues that the result is a
contextualist interpretation of law’s claim to correctness that is at odds
with the antipositivist orientation of Habermas’ legal theory. Conversely,
she calls for an approach that neither assimilates legal to moral validity
(Alexy) nor curtails the context-transcending force of legal validity claims
(Habermas). For this purpose, she proposes a model of practical reasoning

24 See Alexy, above n 1.
25 M Cooke, ‘Law’s Claim to Correctness’ (this volume).
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in which legal decisions claim neither moral validity nor general acceptabil-
ity in a given democratic order, but rather practical rationality: correctness
in a context-transcending sense that represents a complex interplay of
moral, ethical and pragmatic elements.

In his contribution,?¢ Giovanni Sartor considers two ideas that play a
fundamental role in the thought of Robert Alexy: the idea of dialogue and
the idea of teleological reasoning, with an eye to posing a philosophical
conflict and to providing a pragmatic reconciliation between them. It is
first argued that dialogues (and, in particular, ideal dialogues) cannot
provide a foundation for practical reasoning, for we must choose whether
to engage in dialogue and how to structure our dialogues according to
practical reasoning, and, in particular, according to teleological reasoning.
However, important teleological considerations underlie the practice of
dialectical procedures, and, in particular, the kinds of procedure that have
been presented and defended by Alexy in his theory of legal reasoning.

Giorgio Bongiovanni, Antonino Rotolo and Corrado Roversi2” attempt
to clarify the conditions of the claim to correctness by making explicit the
interaction between the semantic and pragmatic dimensions of norms. In
Alexy’s theory of practical discourse, the claim to correctness is necessarily
raised by all normative speech acts in so far as they ought to be open to
justification. If agent x gives expression to a norm N, x must be ready to
justify N in the context of a practical discourse. Rejecting this thesis entails
rejecting the very possibility of argumentation and so, of meaningfully
giving expression to N. In performing this task the authors develop an
inferential semantics by using the framework developed by Robert Bran-
dom in Making It Explicit. In this context, it is shown that the semantic
content of practical assertions depends on the role they play as premises or
conclusions in argumentation, and it is shaped with respect to their
inferential correctness. Hence, giving expression to a norm N means
committing oneself with respect to N’s discursive conditions of appropri-
ateness. Thus, the claim to correctness means, inter alia, a claim to
propositional content. What is more, the notion of normative self-
contradictoriness—itself of key importance for the justification of the claim
to correctness—may be explained in terms of different degrees of semantic
meaninglessness.

In his chapter,28 Carsten Heidemann brings out a potential contradiction
lurking in the discourse theories of Habermas and Alexy. On the one hand,
discourse theory is, according to Habermas, the legitimate successor of
prima philosophia and, as such, a theory of objective validity in a strong

26 G Sartor, ‘Varieties of Dialogues and their Teleological Justification’ (this volume).

27 See G Bongiovanni et al, “The Claim to Correctness and Inferentialism: Alexy’s Theory
of Practical Reason Reconsidered’ (this volume).

28 C Heidemann, ‘The Concept of Validity in a Theory of Social Action’ (this volume).
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sense. On the other hand, it is first and foremost a sociological theory of
communication practices, with the aim of reconstructing the internal
perspective of those who participate in those practices. These aspects are
hard to reconcile with one another. As a theory of objective validity,
discourse theory cannot make plausible why it is that the validity of
(normative) sentences ought to depend on the performance of a discourse.
As a theory of social interaction, it cannot—conversely—make plausible
why the results of felicitous de facto social interaction ought to be regarded
as objectively valid. What is missing in discourse theory is a convincing
justification for the equation of ‘a normative sentence which is agreed
upon under certain conditions’ with ‘an objectively valid normative sen-
tence’. This shortcoming leads to a number of collateral problems, regard-
ing, in particular, the nature of the ‘input’ into the normative discourse.

Bartosz Brozek pursues in his chapter?® two ends: first, to determine
precisely the role of the ‘weight formula’ and the ‘subsumption scheme’
within the framework of Robert Alexy’s theory of legal argumentation;
and, secondly, to analyse the logical mechanisms of both modes of
reasoning. Contrary to Alexy’s explicit claims, Brozek argues that the
weight formula and the subsumption scheme do not count as two distinct
forms of legal argumentation. In order to substantiate this thesis, he
distinguishes between two levels or layers of legal discourse: the level of
constructing arguments and the level of comparing them. He claims that
the subsumption scheme is at work at the former level, the weight formula
at the latter. Moreover, he argues that there is no balancing—and hence no
application of the weight formula—without recourse to the subsumption
scheme. All of this leads to serious logical puzzles, for it turns out that
classical logic—favoured by Alexy—is incapable of handling the relation-
ship between the weight formula and the subsumption scheme. It is a
central claim of the chapter that legal discourse ought to be modelled on
the use of a defeasible logic. It is here that one has the resources needed to
account for the two-level idea of argumentation.

29 B Brozek, ‘The Weight Formula and Argumentation’ (this volume).
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The Argument from Justice, or How
Not to Reply to Legal Positivism

JOSEPH RAZ

ROFESSOR ROBERT ALEXY wrote a book whose avowed

purpose is to refute the basic tenets of a type of legal theory which

‘has long since been obsolete in legal science and practice’. The
quotation is from the German Federal Constitutional Court in 1968.! The
fact that Prof Alexy himself mentions no writings in the legal positivist
tradition [in English] later than Hart’s The Concept of Law (1961) may
suggest that he shares the court’s view.2 The book itself may be evidence to
the contrary. After all why flog a dead horse? Why write a book to refute a
totally discredited theory? Perhaps Alexy was simply unlucky. The burst of
reflective, suggestive and interesting writings in the legal positivist tradition
reached serious dimensions only in the years after the original publication
of his book, when Waldron, Marmor, Gardner, Leiter, Shapiro, Murphy,
Himma, Kramer, Endicott, Lamont, Dickson, Bix and others joined those
who had made important contributions to legal theory in the positivistic
tradition in the years preceding the original publication of Alexy’s book:
Lyons, Coleman, Campbell, Harris, Green, Waluchow and others, who are
still among the main contributors to legal theory in the positivist tradition.
It is a great shame that nothing in these writings influenced the arguments

of the book.

I Cited by R Alexy in The Argument from Injustice: A Reply to Legal Positivism (Oxford,
Clarendon Press, 2002) original German publication as Begriff und Geltung des Rechts
(Freiburg and Munich, Alber, 1992).

2 The Federal Constitutional Court’s reference is narrower than I made it appear. It refers
to ‘statutory positivism’. Since the case, and the passages from which the citation is extracted,
are used by Alexy to show how the dispute between legal positivists and their opponents
bears on legal practice, I thought it fair to assume that he took the court’s statement to imply
something like the following: a legal positivist theory of law requires ‘statutory positivism’.
Since ‘statutory positivism’ is false it follows that so is any theory in the legal positivist
tradition.
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Perhaps this regret is misplaced. After all ‘positivism’ in legal theory
means, and always did mean, different things to different people. What
Radbruch, one of Alexy’s heroes, meant when he first saw himself as a
legal positivist and then recanted was not the same as what ‘legal
positivism’ means in Britain (and nowadays in the United States as well)
among those who engage in philosophical reflection about the nature of
law. Perhaps Alexy is simply addressing himself to a German audience, and
refuting, or attempting to refute, legal theories of a kind identified in
Germany as ‘legal positivism’. Perhaps, though his references to Hart show
that he does not intend it that way.

My aims in this chapter are, however, reasonably clear. My main
purpose is to explore whether any of Alexy’s arguments challenge any of
the views which I have advocated. Subsidiary aims are, first, to clarify why
what Alexy says is legal positivism is not what is understood as such in the
English speaking world, so that some of Alexy’s sound points find no
target; secondly, to try and clarify some of his arguments which I found, at
least initially, rather obscure. Given the prominence of Alexy’s book I will
refer only to it, and will not consider his other publications.

IDENTIFYING LEGAL POSITIVISM

According to Alexy the common feature of all legal positivist theories is
‘the separation thesis which says that the concept of law is to be defined
such that [sic] no moral elements are included. The separation thesis
presupposes that there is no conceptually necessary connection between
law and morality ... The great legal positivist Hans Kelsen captured this in
the statement, “thus the content of the law can be anything whatsoever”’.3

It is a pity that the only support for this claim is a statement of Kelsen’s
which is manifestly false according to Kelsen’s own theory. Since Kelsen
regards the law as consisting of norms directing courts to apply sanctions
for breach of duties,* it follows (a) that the law can consist only of norms,
(b) that it must address courts, (c) that it must stipulate for the application
of sanctions, and (d) that their application must be conditional on certain
conduct taking place. All these are, according to Kelsen’s theory, necessary
restrictions on the content of the law. Perhaps they do not violate the
separation thesis as Alexy understands it, but they certainly do not support
it, and, as I said, they show Kelsen’s statement cited by Alexy to be false by
Kelsen’s own lights.

3 Alexy, above n 1 at 3.
4 See H Kelsen, Pure Theory of Law, 2nd edn (M Knight (trans), Berkeley and Los
Angeles, University of California Press, 1967) para 28(a) (pp 114-17).
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I should explain why Kelsen’s statement cited by Alexy does not, even if
true, support the separation thesis. But first we need to ponder what that
thesis is. In the course of clarifying the thesis the irrelevance to it of
Kelsen’s claim will become clear. It says, according to Alexy, that ‘the
concept of law is to be defined such that no moral elements are included’—
presumably in the definition. And as the definition is a proposition, the
elements referred to must be concepts. So the thesis is that no moral
concepts feature in the definition of law.

Given that it is highly debatable what are moral concepts, this is an
unpromising way of identifying legal positivism. Many normative and
evaluative concepts are common to moral and non-moral discourse. There
are moral and non-moral reasons, duties, rights, virtues, offences, rules,
laws, and so on. There are difficulties in demarcating the realm of morality,
and distinguishing between it and the non-moral domain,® which is but
one reason why I see little to be gained in trying to identify which concepts
are moral concepts. My own writings on the law may highlight another
problem with this way of understanding the separation thesis. I maintain
that necessarily the law claims to have legitimate authority, and that that
claim is a moral claim.¢ It is a moral claim because of its content: it is a
claim which includes the assertion of a right to grant rights and impose
duties in matters affecting basic aspects of people’s life and their interac-
tions with one another. Does it follow that I believe in a definition of law
which includes moral concepts? Not necessarily. So far as I remember I did
not advance a definition of law. I was merely arguing about some of its
necessary features.

It was Hart who convinced many legal theorists that the concentration
on defining law in some earlier writings about the nature of law is
unproductive. He wrote about this in his inaugural lecture in 1953, and
again in The Concept of Law in 1961.7 Without going into detail,
definitions normally aim to demarcate the boundaries of what is defined,
to identify a set of features possession of which is necessary and sufficient
for the defined concept to apply to their possessor. Three relevant conclu-
sions follow: first, that concepts may admit of more than one definition (in
other words, there can be more than one set of necessary and sufficient

5 T argued that the task is without theoretical significance in Engaging Reason (Oxford,
Oxford University Press, 1999), chs 11 & 12. T M Scanlon’s What We Owe to Each Other
(Cambridge Mass, Belknap Press, 1998) is an interesting case. His theory proposes an account
of an important moral domain: wronging others. But it acknowledges that morality is much
wider, and makes no attempt to identify its boundaries. Domains such as supererogation,
virtue, duties which are not owed to other people are left untouched.

¢ My first publication including these points is Practical Reason and Norms, 1st edn
(Oxford, Oxford University Press, 1975) and 2nd edn (1999) ch 5.

7 The explanation I give below is close to the reasons why The Concept of Law avoids
definitions, but not to Hart’s earlier argument.
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conditions for the application of the concept). Secondly, arguably some
concepts do not have definitions, or at least no known definitions of this
kind, at all, since there are no known or knowable and informative
features which constitute necessary and sufficient conditions for their
application. Finally, there is no theoretical justification to focus on the
definition of the concepts rather than on their necessary features, some of
which may not figure in any sensible definition of them. At any rate, the
question arises: what is special about the features which figure in a
definition? Why should they be at the core of the separation thesis,
whereas other necessary features of the concepts are not?8

So let us try to reformulate the separation thesis to meet these points.
Possibly it would then be the proposition that a theory belongs to the legal
positivist tradition if and only if it maintains that the necessary features of
the law can be stated without the use of any moral concepts. By this thesis
my writings on the nature of law do not belong to the legal positivist
tradition, since they ascribe to the law as an essential feature that it claims
legitimate authority, and the concept of legitimate authority is a moral one.

I do not care whether my views are classified with legal positivism, as
they commonly are, or not. I believe that the classification of legal theories
as legal positivist or non-legal positivist, which underpins the structure of
Alexy’s book, is unhelpful and liable to mislead. And in a way my remarks
here are meant to illustrate this point. But I know of no one who thinks
that the fact that a theory of the nature of law makes claims which can
only be made with the use of moral concepts shows that it does not belong
to the legal positivist tradition.

Arguably, Alexy himself does not understand the separation thesis to
mean what it means given his statement of its content. As we saw he
believes that ‘the separation thesis presupposes that there is no conceptu-
ally necessary connection between law and morality’. But the proposition
that the definition of law does not contain moral elements, ie can be
articulated without the use of moral concepts, does not presuppose that
there is no conceptually necessary connection between law and morality.

I will again use my own work to illustrate the point. In Practical Reason
and Norms® 1 argued (reformulating the point in a way I now find clearer
and more accurate) that even if all the law’s essential features can be stated
without the use of moral concepts it may be the case that that it has those
features entails that it has some moral merit. At different times when
repeating this point I instanced Lon Fuller’s and John Finnis’ theories, not
ones ever considered to belong to the legal positivist tradition, as possible

8 There is the additional question: should we focus on the necessary features of the law or
of the concept of law? But I will not stop to consider it here.
 See above n 6.
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examples, though whether they are depends on certain interpretive ques-
tions regarding their claims. These theories, among the central examples of
natural law theories in recent times, at the very least show the possibility of
both meeting Alexy’s test for being legal positivist theories, and being at
the centre of the natural law tradition. We should conclude either that legal
positivists can be natural lawyers, and vice versa, that is that the classifica-
tion of theories into legal positivist and others is misleading and unhelpful,
or that Alexy’s separation thesis is not the test for being a legal positivist. I
am inclined to accept both conclusions.

I do not wish to ignore the fact that something in the general neighbour-
hood of Alexy’s separation thesis is sometimes put forward as a defining
mark of legal positivism. It is commonly understood to state that whether
or not the law of any country taken in general, or each one of its legal rules
taken singly, has any moral merit is a contingent matter. I will call this the
‘contingency thesis’. It should not be confused with what Alexy mentions
as the presupposition of the separation thesis, namely the absence of a
conceptually necessary connection between law and morality. For example,
it is a conceptual point about the law that it can be morally evaluated as
good or bad, and as just or unjust, just as it is a conceptual fact about
black holes that propositions like ‘this black hole is morally better or more
just than that’ make no sense. So there are conceptually necessary
connections between law and morality which no legal positivist has any
reason to deny.

What, then, are we to say of the contingency thesis? It is false, and Alexy
of course agrees with its rejection. But the interesting point is that it is false
for reasons which have no relevance to the main theses of theories of law
in the positivist tradition. It cannot therefore be taken as a defining feature
of this tradition. John Gardner dubbed the association of legal positivism
with this thesis as one of the myths about positivism.!0 It is easy to see
why. It is a necessary fact, for example, that rape cannot be committed by
the law.!! There are naturally an indefinite number of necessary moral
properties that the law of any country must have if it has this one, or
others similar to it. Such truth as there is in Fuller’s claims that some of the
formal, in themselves non-moral, necessary features of the law, such as its
reliance on general standards, restrict its ability to be arbitrary, shows
those features to be among those which establish a necessary connection
between law, specified without reference to morality, and morality.

It would be evident to all that the fact that the law necessarily has moral
properties of the kind illustrated (and there are other more interesting

10 See ] Gardner, ‘Legal Positivism: 5 /12 Myth’ (2001) 46 American Journal of
Jurisprudence 199 at 222.

11 See this example and more generally on the issue ] Raz, ‘About Morality and the Nature
of Law’ (2003) 48 American Journal of Jurisprudence 1.
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examples) does not invalidate anything which I or any theorist within the
legal positivist tradition ever held dear. You can now see why Kelsen’s
assertion that the law can have any content whatsoever, even if true, lends
no support to Alexy’s separation thesis, or to any of its reformulations and
modifications that we examined. It is even consistent with the rejection of
the contingency thesis.

These reflections may help explain why I am referring not to ‘legal
positivism’, but to ‘theories in the positivist tradition’. Theories belong to a
tradition by their frame of reference, sense of what is problematic and
what is not, and by similar historical features which do not presuppose
that they all share a central credo. But possibly there is a fairly important
thesis which is common to all the theories within the tradition of legal
positivism. If so, then it is likely to be ‘that determining what the law is
does not necessarily, or conceptually, depend on moral or other evaluative
considerations about what the law ought to be in the relevant circum-
stances’.'2 Andrei Marmor, whose formulation this is, calls it ‘the separa-
tion thesis’, and as it is much more successful in getting at the common
core of the positivist tradition, when referring to the separation thesis
without qualification it is this thesis I will have in mind. I believe it to be
correct. Indeed I have endorsed, under the name of the ‘sources thesis’ in
The Authority of Law,'3 a stricter thesis, namely that the identification of
law never requires the use of moral arguments or judgements about its
merit; although the sources thesis was not endorsed by Hart, and is not
endorsed by many writers within the positivist tradition, those who are
now variously known as inclusive positivists, or soft positivists.

OBSERVERS AND PARTICIPANTS

What has all this to do with Alexy’s refutation of legal positivism? Alexy’s
failure to define legal positivism in a way which would apply to many of
the theories of law commonly known as positivist does not entail that he
failed to refute theories belonging to that tradition. It only means that
some of his arguments, aimed as they are at refuting his separation thesis,
are not relevant to that task. Even when successful they do not refute legal
positivism in the sense in which the term is used in the English-language
tradition of legal thought, especially in its contemporary meaning. Never-
theless, some of Alexy’s arguments, if sound, would undermine the success
of theories in that tradition, which, as I indicated, is best identified by
Marmor’s separation thesis. Ignoring the rest, I will try to examine those
arguments. What are they?

12 A Marmor, Positive Law and Objective Values (Oxford, Clarendon Press, 2001) 71.
13 J Raz, The Authority of Law (Oxford, Clarendon Press, 1979).
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They are preceded by a long series of distinctions not all of which I
understand. One distinction which is put to instant use by Alexy has to be
confronted. It is the distinction between the participant’s and the observer’s
perspective. The participant’s perspective is that ‘adopted by one who,
within the legal system, participates in disputation about what is com-
manded, forbidden, and permitted in the legal system, and to what end this
legal system confers power’.1# It is contrasted with ‘the observer perspec-
tive’, namely that ‘adopted by one who asks . . . how decisions are actually
made in a certain legal system’.!s This characterisation is multiply puz-
zling. What for example is it to participate in a disputation about the law
‘within the legal system’? What is it to participate in such a disputation
without or outside the legal system? If 116 write an article about the
German law regarding the rights of asylum seekers in Germany for a
British magazine am I within the legal system or outside it? Would my
article, if presented to a German court as part of an interpretative
argument about German law, turn into one written from within, whereas
until then it was one written from outside? I suspect that the phrase ‘within
a legal system’ is better omitted. It adds nothing but confusion to the
characterisation of the distinction.

Similarly, T suspect that ‘participates in disputation’ is not intended to
mean what it means. If T publish an article expressing a view about what
German law is on certain matters (eg that there is, or there is not local
income tax in Germany), or if I explain German law to my students I do
not participate in any disputation. But a lawyer could make the very same
points, express the very same propositions when arguing before a court,
and what determine the truth of his assertion are the same factors which
determine the truth of my assertion. I can see no way of distinguishing the
disputant’s perspective from mine, and as Alexy does not explain what the
difference may be I will assume that there is none, and that the partici-
pant’s perspective has nothing to do with participation in disputations.

The way Alexy uses the distinction!” makes clear that his typical
participant is not so much someone participating in a disputation as a
judge, or court, deciding a case. But again, leaving aside the fact that a
court’s decision is binding on the litigants, and as such has the effect of
law-making between them, and focusing exclusively on the reasons the
court gives in support of its decision, we cannot see here any evidence of a
special perspective. Normally we expect a court to be as faithful to the
truth about the law as we do a litigating lawyer, an academic scholar or a

14 Alexy, above n 1 at 25.

15 Ibid.

16 To remove doubt let me admit that I am not German, never lived in Germany and have
no academic qualifications in German law.

17 eg Alexy, above n 1 at 42.
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foreign commentator. Whatever their other aims, when stating what
German law is they all normally!8 have the same aim: to state truly how
German law is.

The next puzzle is this: is the ‘observer’s perspective’ one which those
inquiring ‘how decisions are actually made’ should adopt if they are to
succeed in finding the answer to their question? Or does it consist simply in
inquiring how decisions are actually made, so that adopting it is no more
than asking that question? A parallel question arises regarding the partici-
pant’s perspective. To make vivid the difference think of a methodological
claim in anthropology: some anthropologists claim that to understand a
culture one must adopt the point of view of its participants; that the
explanation of a culture misses its target if it does not explain the meanings
rituals had for the people who engaged in them. Here we have a clear
separation between (a) the subject of inquiry (the rituals of a particular
population) and (b) the method of inquiry (explaining the meaning the
rituals have for the members of that population). Providing statistics about
the impact of the ritual on economic productivity may be interesting, but
will not—according to this claim—constitute an explanation of the ritual.

At no point does Alexy say anything which can be taken as assigning any
content to the two perspectives. He does not specify different methodolo-
gies as being employed by their practitioners. We are thus forced to the
supposition that having these perspectives is simply seeking or endorsing
propositions or views about what the law is (‘participant’s perspective’) or
about how courts actually decide cases (‘observer’s perspective’). 1T will
assume that to be his view, odd though it is to say that a class of truths
identified by their subject matter constitutes a perspective. It would be odd,
eg, to think that those interested in physics and those interested in the pay
and status of physicists adopt, just by the fact that they have different
subjects, two different perspectives. And Alexy gives us no more reason for
assuming that his ‘participant and observer perspectives’ are perspectives.!®

Given that we are given no choice but to assume that the difference
between the observer’s and the participant’s perspective is the subject
matter of their inquiry there is no reason to expect them not to be able to
share the same concepts. One or the other of them may find that some
concepts crop up more often in his inquiries, but there is no principled

18 The qualification allows for cases in which they aim to deceive, or just do not care
about the truth of their utterances. Such cases exist but are necessarily parasitical on the
normal case.

19 Unless his reference to the alleged similarity of his distinction to Hart’s between the
internal and external point of view is taken to be one. But that would be a mistake. The two
distinctions bear no similarity to each other. Hart’s internal point of view marks the position
of a person who endorses a set of norms or reasons. There is nothing of that in Alexy’s
‘participant’s perspective’.
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reason why they should diverge in any way in their concepts. It is therefore
surprising to find Alexy claiming that the statement:

A has not been deprived of citizenship according to German law, although all
German courts and officials treat A as denaturalized .. .20 as a statement of an
observer contains a contradiction.?!

Given that being contradictory is a property of statements or of proposi-
tions and not of the relations between them and those who make or
express them, it is odd that the statement is contradictory ‘as a statement
of an observer’. If Alexy means that the same statement can be made either
from a ‘participant’s’ or from ‘an observer’s perspective’ then, given that it
is the same statement, if it contains a contradiction if made from one point
of view it does so if made from any point of view.

Moreover, given the way the observer’s perspective was defined it is odd
to regard this as an observer’s statement. Surely, it consists of two
component statements; the first, being about what the law is, is—by
Alexy’s definition—a participant’s statement, while the second is an
observer’s statement, since it is about what legal institutions actually do.
Taken together they imply that the officials are flouting the law by the way
they treat A. This is, we assume, unfortunate, but it is hardly a contradic-
tion. If T am right so far then Alexy’s conclusion that the observer has a
special concept of law and that his statement avoids contradiction because
of that cannot be sustained. There may well be more than one concept of
law in current use, but no reason is given here, nor anywhere else in the
book, for thinking that ‘participants’ and ‘observers’ are committed by
their role to use different concepts. That is, the study of what the law is,
and the study of how judges deal with cases, can use the same concepts.
Indeed they had better use the same concepts (though they may use more
than one) since the second (the study of how judges actually deal with
cases) is meant to tell us, among other things, what happens to the law (the
very same law we study when we are ‘participants’) in the hands of the
courts. All this has the unfortunate consequence that Alexy’s statement that
‘the separation thesis is essentially correct from the observer’s perspec-
tive’22 is not supported by his own analysis. I will return to Alexy’s use of
the distinction between the two perspectives below.

20 Alexy, above n 1 at 29-30.
2L Ibid at 30.
22 Ibid at 35.
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THE CORRECTNESS THESIS

Alexy states that while his argument is one from injustice its foundations
are in the more basic thesis, the thesis of correctness, which says—and this
is all we are ever explicitly told about it—that the law as a whole, and each
of its norms and decisions, claim to be correct.23 I assume that the thesis is
not explained because Alexy thinks that it is too obvious to require
explanation. Let me explain my difficulties.

You may say that the claim made by the law is that it is correct as law,
that it is what the law should be. The claim made by any legal decision is
that it is correct qua legal decision. I am, it claims, what I should be. The
decision claims: I am the decision that I should be. This sounds plausible,
but how is it to be understood, and how does Alexy establish this
conclusion? A natural reading is to take it to be a special case of a more
general thesis: every speech act presents itself as doing something: stating
how things are, raising a question, expressing goodwill, making a promise,
giving advice. In presenting itself as such an action it claims to be, in the
circumstances of the case, correct as an action of that kind.

This thesis can be explained as an instance of a still more general thesis
applying to all intentional actions, which explains reference to ‘the claim
made by a speech act’ by reference to a commitment of the speaker, or,
more generally, the agent: the agent commits himself to the action’s being
correct, or appropriate. That means that if an agent acts intentionally and
is proven to have acted inappropriately or unwisely, or in some other way
to have acted as he should not have, he must, once convinced of his
mistake, believe that he should not have acted as he did, on pain of
irrationality. In this sense every intentional action ‘claims’, that is commits
its agent to, its own correctness. As is evident the thesis merely means that
(a) actions of different kinds are subject to evaluation as actions of those
kinds (though perhaps also to other evaluations as well), and (b) it is part
of the concept of intentional action that one who performs an intentional
action knows that his action is subject to assessment by the standard
applying to actions of that kind (the kind under which it is intentional).

The law is not an action, but it is the product of intentional actions, and
it is common to attribute to the product of an action some of the properties
of the action. For example, if the agent states that things are thus and so,
then he commits himself to the statements not only that it was right to
state that they are thus and so, but also that they are thus and so, namely
that the proposition expressing his statement is true. Thus the law-maker
commits himself that the act of making this law was appropriate, and this
can be taken as a commitment that the law thus made is as it should be.

23 Ibid at 35-6.
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There are two difficulties in understanding Alexy’s correctness thesis in
this way. First, my interpretation of the correctness thesis renders it, I
think, true, but at the cost of taking it to be a general thesis about
intentional actions and their products, thus denying that it says anything
special about the law. Alexy, by way of contrast, rather than taking the
thesis to be an instance of a wider one, regards it as perhaps special to the
law. At any rate he denies that it applies to the actions of ‘a bandit
system’.24 But surely if the bandits act intentionally as bandits their actions
manifest the thesis: bandits are committed to the claim that what they do is
appropriate (being self-enriching, looking after their own children, wreak-
ing revenge, or whatever are the considerations which explicitly or
implicitly they take to establish the appropriateness of their actions).
Perhaps some bandits are guilt-ridden, believing themselves to be always in
the wrong. Perhaps some bandits are motivated by self-hate, and a desire
for self-debasement which leads them subconsciously to want to do the
wrong thing. One doubts that such motivations are more prevalent among
bandits than among the judges of the High Court, but it does not matter.
People who are so motivated manifest as clearly as others that they share
the commitment that their actions be correct. For only through the
violation of this commitment can they realise their self-debasing desires.
More interesting is the possibility that the bandits do not think of their
actions in the way Alexy describes them. They may think of them as
Christian actions, they may act intending to act in a Christian way
(perhaps that is how Robin Hood and his band intended their actions). In
that case they are claiming correctness by that standard, ie by the standard
of Christianity. Their actions may not be intentional under the description
‘bandit actions’, and they may not be claiming correctness by those
standards, if there are such.

The second difficulty in understanding Alexy’s correctness thesis along
the lines T suggested is that he thinks (or implies) that the correctness thesis
involves, though it is not exhausted by, a claim that the law is morally
correct.

These difficulties notwithstanding, I think that my interpretation is the
right interpretation of what is true in the correctness thesis, for there is
something true in it, and that Alexy is at least half aware of it. For no
sooner has he invoked as an example of the correctness claimed by the law
a claim to justice,2’ than he concedes?¢ that ‘a positivist can endorse the
argument from correctness and nevertheless insist on the separation thesis’
(this is, of course, Alexy’s separation thesis). Alexy explains that, among

2% Ibid at 34.
25 1bid at 36-7.
26 Ibid at 39.
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other reasons, the legal positivist can ‘maintain that the claim to correct-
ness, having trivial content lacking moral implications, cannot lead to a
conceptual connection between law and morality’. Taken literally, as I
think it should be, these points allow that if there is an argument against
positivism, the correctness thesis does not contribute to it (for ‘a positivist
can endorse’ it, etc).

I think that Alexy is right on this point. The inability of the correctness
thesis to yield substantive results is worth understanding properly: the
correctness thesis, as I explained and generalised it, is not empty, but it is
formal. It is also a conceptual truth. It marks the nature of purposive
activity (and its products). Having a purpose involves subjecting oneself to
some standards of correctness, standards establishing that the purpose is
worth adopting and pursuing, etc. It is a conceptual thesis not specifically
about the law (though it applies to the law) but about the nature of
purposes, intentional actions and their products, ie that in being endorsed
by their agents, who could in principle reject them, they commit their
agents to standards of appropriateness.

The thesis is formal in that it does not determine what standards apply.
Obviously, since it is so general, applying to all purposeful conduct, it
cannot do that. Different standards apply to different activities and
pursuits. It is the nature of various activities, and of the circumstances in
which they are undertaken, which determines which standards apply to
them. If the law is committed to standards of justice this follows from the
nature of law, not from the nature of purposeful activity. It follows that
nothing can be learnt from the correctness thesis about the nature of law.
Rather, once we have established, in light of other arguments, what is the
nature of law, and only then, will we be able to conclude which commit-
ments the law makes, or what claims it makes. The correctness thesis,
being a formal thesis, while true, affords no specific help in elucidating the
nature of law. I will return to Alexy’s use of the thesis below.

THE ARGUMENT FROM INJUSTICE

Alexy aims to vindicate Radbruch’s formula, namely:

The conflict between justice and legal certainty may well be resolved in this way:
The positive law, secured by legislation and power, takes precedence even when
its content is unjust and inexpedient, unless the conflict between statute and
justice reaches such an intolerable degree that the statute, as a ‘lawless law” must
yield to justice.2”

27 See G Radbruch, Rechtsphilosophie 111. Vol 3 of the Gustav Radbruch Gesamtausgabe
(A Kaufmann (ed), Heidelberg, CF Mueller, 1990) 89.
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On its face this passage is ambiguous between two positions: it could
mean, consistently with legal positivism, that it is the duty of the court to
refuse to apply a statutory provision which is grossly unjust.28 Alterna-
tively, it can mean that the law necessarily (for I assume that Radbruch was
not writing merely about German or any other specific legal system),
contains a legal norm instructing the courts to refuse to apply laws which
perpetrate gross injustices (either because every legal system contains a rule
dictating that grossly unjust law is not law, or because every legal system
contains a legal rule, which overrides all others, which directs judges to
disregard unjust rules even if they are law).2° I am no Radbruch scholar,
but I assume that Alexy is right in ascribing to Radbruch the second view.
In any case this is the view which Alexy defends.

Surprisingly, his defence, elaborate and often subtle, takes the form of
disputing, often successfully, a large number of unsuccessful arguments
against the Radbruch formula. To find in the book any argument for the
thesis is hard. But that is what I would try to do.

Alexy argues thus:

Take the substantive thesis that there are good legal reasons for the judge not to
apply Ordinance 11 . .. Given this presupposition it would be unsatisfactory for
the judge to say that Ordinance 11 is law. He must characterise his decision as
‘law’ since he is deciding on the basis of legal reasons. Since his decision
contradicts Ordinance 11, then if he were also to classify Ordinance 11 as ‘law’,
he would be characterizing contradictory norms as ‘law’. . . . This contradiction
can be resolved without difficulty if the judge says that Ordinance 11 is indeed
prima-facie law but in the end not law at all. What is expressed thereby is that,
in the course of the norm-applying procedure, Ordinance 11 is denied legal
character. If there are good legal reasons for not applying Ordinance 11 then not
only is it possible for the judge to say that the Ordinance is in the end not law, it
is necessary that he do so in order to avoid a contradiction.30

Given that there can be legal reasons for the judge to invalidate Ordinance
11—their existence is a contingent matter—the concept of law may include
moral elements.3!

There is, however, nothing in the argument, assuming arguendo that it is
sound when understood as Alexy intends it, to show that the concept of
law includes moral elements. It only shows that the law includes such
elements, ie that the law can include a norm that grossly unjust laws are

28 Legal positivists are more likely than natural lawyers or other non-legal positivists to
affirm that sometimes courts have (moral) duties to disobey unjust laws.

29 One may regret that Radbruch did not consider some related issues. For example, what
if refusing to apply the unjust law would itself yield grossly unjust results, as can be the case;
or, what if the law is not grossly unjust, but its application to a particular case is? To simplify
matters, [ will myself ignore all such relevant but complicating factors.

30 Alexy, above n 1 at 42.

31 Alexy, above n 1 at 42.
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invalid, if, for example, the legislature passes a statute to that effect. On
that assumption, consistent with everything in the argument, the concept
of law need include nothing but that the law is whatever the legislature
legislates. When the legislature instructs a court to use its power to set
aside grossly unjust laws the court should use its judgement on moral
matters to decide which laws to set aside.

This seems consistent with Alexy’s observation that one can describe
what happened in the case as ‘derogating judge-made law’.32 Is there
anything in the quotation to explain why that is not the correct description
of the situation? Alexy says that the judge ‘must characterise his decision as
“law” since he is deciding on the basis of legal reasons’. How are we to
understand this? Perhaps Alexy means that the judge must hold his
decision to be legally binding. That is so, however, not because he is
deciding on the basis of legal reasons, but because he has the legal power
to determine the matter litigated before him. That makes his decision
binding in law, and it is so binding even if it is mistaken in law, that is, even
if it is not correctly based on legal reasons. Perhaps Alexy means not
merely that the court’s decision is binding, but that it is in fact also a
correct application of legal reasons (ie the assumed legal rule empowering
the court to set aside a grossly unjust law).

This too is consistent with the hypothetical situation as well as with legal
positivism. By assumption there are two conflicting rules involved here:
Ordinance 11 and the rule which directs the courts to set aside any rule
which is grossly unjust. Lots of issues remain unspecified. We know that
the second rule, by its nature and content, overrides the first. So the correct
decision according to the law is for the court not to follow Ordinance 11.
The important point is that whatever the content of the legislated rule
against unjust rules, the example poses no difficulty for my explanation of
the nature of law, nor for any other which allows, indeed insists, that
courts have the power, sometimes in virtue of legal rules, sometimes
independently of them, to change law, for example on the ground that it is
grossly unjust.33

The example imagines one such situation. The second law, instructing
courts to disregard grossly unfair laws, directs the court to set aside
Ordinance 11. When doing so the court both makes law, and (by that very
act) it also follows law. There is nothing here which cannot be described by
either observer or participant. There are, of course, other cases as well.

32 See Alexy, above n 1 at 41.

33 For a more recent and more nuanced explanation of this power see my ‘Incorporation
by Law’ (2004) 10 Legal Theory 1. In dealing with this and similar situations, Alexy applies
his distinction between the participant’s and the observer’s perspectives. My observations here
illustrate why it is not needed, by showing how such situations can be described without
reference to it.
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There are cases in which the law denies the courts law-making powers on
certain matters, and they, defying the law, nevertheless assume such power,
perhaps for good moral reasons. In such cases they may not be free to
acknowledge that they change the law. They may well be advised to
disguise the true nature of their action, and pretend that the law has always
been as they now say it was. This is not the situation Alexy invites us to
examine. But let it be observed that while such situations are real enough
they hardly justify postulating a special perspective. Lying or pretending
that things are other than one knows them to be is not to be confused with
the existence of any perspective.

Is there anything in the example which is inconsistent with legal
positivism? I see nothing of this kind. If we assume that the rule giving the
courts power to set aside grossly unjust laws can exist in some legal
systems and not exist in others then its existence can only be a matter of
social fact, for by assumption there is no moral difference between these
systems which would justify its existence in one, but not in the other. To
argue against legal positivism Alexy needs to show not only that the courts
of any and all legal systems should set aside unjust laws, but that
necessarily the law gives them this power as a legal power, so that its
exercise can never be a violation of the law.

It is not clear what reasons Alexy has for that claim. Andrei Marmor has
suggested to me that implied in the book is something like the following
argument:

(1) The law essentially makes a claim to its moral correctness.

(2) From the participant’s point of view, this claim to moral correctness
forms part of the reasons to follow the law, and in the case of judges,
to apply it.

(4) Since a grossly unjust law cannot be morally correct (ex hypothesis),
judges ought to interpret the law so that grossly unjust law is rendered
invalid.

(5) Therefore, from the internal point of view, from the point of view of
judges, unjust law is not law.34

Neither Marmor nor I are sure that this is a correct presentation of Alexy’s
underlying thought. But something like it may be the best argument to be
culled from the book. How good is it?

Something like the first thesis is true. I remarked earlier that while it is
true that the law, like all intentional actions and their products, can be said
to make a claim to correctness, whether the claim is to moral correctness
depends on an argument, not provided by Alexy, about the nature of the

34 Private communication (from notes prepared by him for a debate with Alexy at IVR
World Congress, Granada, Spain, 27 May 2005). I have left out the third step in his
argument.
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institution. I have argued3’ that the law claims to have legitimate authority,
in the sense that legal institutions both act as if they have such authority,
and articulate the view that they have it. This is, of course, a moral claim
but it is not a claim to moral correctness. It is in the very nature of
authoritative rules that they are binding even if not correct. So authorities
(police, courts, administrative agencies) can be aware both that the rules
they apply are morally wrong, and that they are morally binding on them
and on their subjects. Of course, if they have power (whether legally
sanctioned power or not) to change them or to refrain from applying them
they may have to do so0.3¢ But that is not always the case, and when it is
such actions are not always authorised by law, hence it is not true that the
law makes a claim to moral correctness.

A more serious mistake creeps into the second proposition. It is generally
true that participants, if this means officials such as judges, administrators,
police and the like, generally follow the law not because it claims to be
morally legitimate, but because they think that i is morally legitimate. The
claim by itself is neither here nor there. To examine the rest of the
argument we need to assume that while unjust laws may be morally
binding, grossly unjust laws cannot be, that is we need to assume that
grossly unjust laws are not only morally deficient, they also exceed any
legitimate (ie morally binding) authority which anyone may have. Will that
assumption vindicate the conclusion that officials (ie Alexy’s participants)
are always morally justified in refusing to apply such laws? Not necessarily,
for as was observed above, the evil flowing from not applying them may
sometimes be worse than the evil of applying them. Suppose that we
succeed in identifying a class of cases such that relative to any given
authority they (a) lie beyond the legitimate power of that authority, and (b)
it would be right not to follow them. The possible existence of such a class
of cases is not surprising, at least not to anyone who believes that
legitimate political and legal authority is always limited. The question is
whether this can lead to the conclusion that no grossly unjust law is law, or
that courts have inherent legal power to set such laws aside? Clearly the
assumptions do not in themselves entail such a conclusion. Such an
inference requires the additional premise that law can never be unjust in
these ways. But after all, the whole argument is about the truth of that
premise. Does looking at matters as they appear to the officials change
matters? No, for officials just like other people may, and should, believe
that some laws should be set aside, but it does not follow that they think

35 The reader will be glad that I will not repeat the arguments here yet again. They have
been adumbrated in Practical Reasons and Norms, above n 6, The Authority of Law, above n
13, Ethics in the Public Domain (Oxford, Clarendon Press, 1985).

3¢ But not always, as the evil caused by changing a bad law may be greater than that of
allowing it to stand and applying it.
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that they are authorised by law to set them aside. If it would turn out that
officials, qua officials, must believe that about the law, we may have the
beginning of an argument towards Radbruch’s formula. But Alexy does
not provide any reason to think that they must think that. Clearly not all
judges do think that, as the statements of various judges that they are
morally bound to obey the law come what may show. Legal positivists
claim that they should not think that, for to do so would be to confuse
their moral duty to set aside such laws with their legal duty. Alexy does not
agree, but I fail to find the argument.

Alexy has much more to say. Many of his arguments have to do with
claims that the world would be morally better if the concept of law had
this feature or that (eg positivistic versus non-positivistic features). I cannot
see how any such arguments can help establish what features the concept
of law does have. Much of what Alexy says in these contexts involves both
conceptual confusions and highly speculative empirical assumptions. Let
me give but one example. Alexy maintains that ‘if there are notions of
justice which are rationally justifiable, then one who rationally justifies his
view that an action is unjust can be said to know this. Now the following
principle applies: the more extreme the injustice the more certain the
knowledge of it’.37 First a conceptual point: one can argue rationally to a
mistaken conclusion, that is, having reached a false belief (which one
arrived at by reasoning) and having irrationally accepted a belief are not
necessarily co-extensive notions. Can knowledge (as distinct from belief) be
more or less certain, that is admit of degrees (this too is a conceptual
point)? Is it true that the greater the injustice the less likely we are to make
mistakes about it being an injustice? There is some empirical evidence to
doubt the last claim. Many will admit that slavery as practised by Muslims
and Christians in the sixteenth and seventeenth centuries was among the
greatest injustices of those times, yet it was not among the most obvious
injustices to the people who engaged in it. The repression of women or of
gays in many cultures provides similar examples. I think we are lucky that
such arguments do not bear on the question of the nature of law.

I do not find any arguments put forward by Alexy which can refute
Marmor’s separation thesis. I suspect that Alexy feels that his question is
the right one to ask for he is aware of only one other, namely, the
clarification of linguistic usage, which he claims correctly cannot settle the
issue. He seems unaware of a theoretical task of explaining the nature of a
social institution we have, which is neither a question of linguistic usage,
nor the question of which linguistic usage would be, if it prevails, morally
better.

37 See Alexy, above n 1 at 52.
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THE ARGUMENT FROM PRINCIPLE

Alexy finds another argument, completely independent of the argument
from injustice, for a necessary connection between law and morality. As
pointed out, my own view, and the separation thesis, are consistent with
the existence of such necessary connections. They may, however, be
inconsistent with the kind of connection Alexy aims to establish, and it
may, therefore, be of interest to find out whether he succeeds, and if so
what kind of connection he establishes.

As a first step in a complex argument he claims that all developed legal
systems include principles, which he understands, following Dworkin, to
be standards which can be realised to varying degrees.38 Naturally, so can
rules. The idea is, however, that sometimes realising a principle to less than
the highest degree is not a violation of that principle, whereas failing to
conform completely to a rule is a breach of that rule. Perhaps we can
identify principles with prima facie reasons, whereas rules are conclusive
reasons. Alexy discusses here only principles whose function or role is to
instruct courts how to decide cases to which conflicting reasons apply.

It is not implausible to expect that all developed legal systems include
principles. Alexy’s argument to that effect does not, however, secure that
conclusion. It is roughly that because of the thesis of correctness, ‘in all
legal systems in which there are doubtful cases that give rise to the question
of striking a balance, it is legally required to strike a balance and thereby to
take principles into account. Thus, in all legal systems of this kind,
principles are, for legal reasons, necessary elements of the legal system’.3?
This argument can be generalised to establish that every legal system
contains various kinds of laws: in all legal systems in which deciding a case
requires enforcing a duty there are duty-imposing rules, in all legal systems
in which deciding a case requires protecting a right there are right-
protecting rules, etc. All such arguments have a core of good, if unexciting,
sense. In all these cases it is plausible to suppose that legal systems include
legal standards of varying kinds, which are needed for the resolution of
practical disputes. Since such practical disputes involve conflicts of rights,
duties, etc, it is plausible to expect the law to have rules on these matters.

This observation is not, however, an argument for the inevitable pres-
ence of such rules in all legal systems. Does not Alexy provide such an
argument? His argument, unfortunately, is not valid, for it concludes that
the law of a country includes principles from the sole premise that the
courts are required, by law, to apply principles. That is a non-sequitur. The
courts of Britain are required by law to apply standards of foreign law, and
many others which are not parts of the law of the land in Britain. Alexy’s

38 See Alexy, above n 1 at 70.
39 Ibid at 74.



How Not to Reply to Legal Positivism 35

argument here confirms the suspicion mentioned above that he fails to
conceive of the possibility that standards which courts are required by law
to apply may nonetheless not be part of the legal system which requires
their application.

The rest of the argument does not add much. Alexy relies on his
correctness thesis to claim that laws, eg principles, which are morally
wrong, or incorrect, should be changed. For reasons explained earlier the
correctness thesis does not establish that conclusion. To establish it one has
to establish that the law should be morally correct. That is not an empty,
trivial conclusion. But it can be established, and indeed, I know no one
who disputes it. It is a blemish in the law that it is morally defective,
unjust, etc. If this establishes anything regarding the credentials of legal
positivism it establishes that Alexy’s separation thesis, which he so labori-
ously undermined by his argument to this conclusion, has nothing to do
with legal positivism. After all it was Bentham, the founder of legal
positivism in Britain, who did more than anyone to argue that the law
should be moral, and expose the moral deficiencies of the law of his day.

Paradoxically, the generally critical tone of this chapter is more a result
of agreement than of disagreement. To be sure I find some of the book’s
central contentions unsupported by its arguments, and some of them are, I
think, wrong. But to a considerable degree the critical tone of this chapter
is due to the large measure of agreement with Alexy. On many matters he
is wrong not in the views he takes, but in thinking that he is contradicting
legal positivists in taking them. It would, however, be a bad mistake to
think that my aim was to defend legal positivism. I see Alexy’s book as a
missed opportunity, the opportunity to go beyond the dispute about legal
positivism. The very fact that so many issues, including several that Alexy
takes up, which are or were thought to characterise the divide between
legal positivist and other accounts of the nature of law, serve no such
purpose shows that legal theorists both on the legal positivist and the
opposing side have advanced the discussion about the nature of law
beyond the point where legal positivism is an illuminating category in such
discussions. Perhaps it is time not to refute legal positivism, but to forget
the label and consider the views of various writers within that tradition on
their own terms.






2
An Answer to Joseph Raz

ROBERT ALEXY"®

HE RECENT DEBATE in the English-speaking world on the

concept and nature of law has produced a wealth of theories

showing that law is a far more complex matter than many had
believed earlier. To acknowledge the degree of sophistication achieved in
our day is not, however, to accept Joseph Raz’s thesis:

that legal theorists both on the legal positivist and the opposing side have
advanced the discussion about the nature of law beyond the point where legal
positivism is an illuminating category in such discussions.!

Precisely the opposite, I believe, is true. The divide between legal positivist
and non-positivist theories of the nature of law will be an illuminating
category for as long as law exists. The reason for this lies in the dual nature
of law, which stems from the fact that law is, on the one hand, factual in
nature and, on the other, ideal. The relation between law as fact and law as
an ideal is the most important issue in explaining its nature. Non-
positivists claim that the factual dimension is internally connected with the
ideal dimension; positivists—in any case today, and in considerable
numbers—do not grow tired of stressing the important relations between
the real and the ideal, but they insist that the ideal remains essentially
external to what the law is. In order to answer the question of what the
essence of law is, the positivist refers only to facts, while the non-positivist,
in contrast, refers to both facts and ideals. I think that this difference is
significant enough to warrant the labels ‘positivism’ and ‘non-positivism’,
rather than ‘forget[ting]’ them, as Joseph Raz recommends.2 This is the
background against which I would have my rejoinder to Raz’s reply to my
critique of legal positivism in The Argument from Injustice seen.

I should like to thank Stanley L. Paulson for suggestions and advice on matters of
English style.
! J Raz, ‘The Argument from Justice, or How Not to Reply to Legal Positivism’ (this
volume) 17 at 35.
2 Ibid.
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SEPARATION THESIS

According to Raz’s first objection, the arguments put forward in The
Argument from Injustice do not address legal positivism, for, Raz con-
tends, I am attacking a thesis that is not common to the legal positivists. I
have called this thesis the ‘separation thesis’. At the end of his discussion of
my attempt to identify positivism by means of this thesis, Raz presents a
‘separation thesis’ formulated by Andrei Marmor. Raz believes Marmor’s
formulation, first, ‘to be correct’, and, secondly, to be ‘possibly ... a fairly
important thesis which is common to all the theories within the tradition of
legal positivism’.3 Perhaps it will help in making clear what is at issue if I
begin with Marmor’s formulation of the separation thesis. It runs as
follows:

This thesis basically maintains that determining what the law is does not
necessarily, or conceptually, depend on moral or other evaluative considerations
about what the law ought to be in the relevant circumstances.*

The separation thesis is expressed in The Argument from Injustice as follows:

All positivistic theories defend the separation thesis, which says that the concept
of law is to be defined such that no moral elements are included. The separation
thesis presupposes that there is no conceptually necessary connection between
law and morality, between what the law commands and what justice requires, or
between the law as it is and the law as it ought to be. The great legal positivist
Hans Kelsen captured this in the statement, ‘Thus, the content of the law can be
anything whatsoever.”s

The second sentence of this quotation from The Argument from Injustice is
quite close to Marmor’s formulation. There might be differences where
Marmor’s distinction between ‘determining what the law is’ and ‘consid-
erations about what the law ought to be’ and my distinction between ‘the
law as it is and the law as it ought to be’ are concerned, but these
differences, if they exist at all, seem to be of minor importance. If, however,
Marmor’s formulation is, as Raz says, successful in getting at the ‘common
core of the positivist tradition’,6 and if no relevant differences exist

3 Ibid at 22.

4 A Marmor, Positive Law and Objective Values (Oxford, Clarendon Press, 2001) 71. Raz
adds to this that his ‘sources thesis’, as presented in The Authority of Law (Oxford,
Clarendon Press, 1979) 47, is ‘a stricter thesis’, for it not only says that the law does not
necessarily depend on moral arguments, but, what is far more, that such a dependence
necessarily does not exist. Marmor’s formulation is the contradictory of the connection thesis,
which says that what the law is necessarily depends on moral arguments. The separation
thesis, as the contradictory of the connection thesis, is indeed the common core of exclusive
and inclusive positivism. It is implied by exclusive as well as by inclusive positivism.

5 R Alexy, The Argument from Injustice: A Reply to Legal Positivism (B Litschewski
Paulson and SL Paulson (trans), Oxford, Clarendon Press, 2002) 3.

¢ Raz, above n 1 at 22.
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between Marmor’s formulation and mine, as quoted above, then the reply
to positivism in The Argument from Injustice hits its target. It does, at any
rate, in so far as the concern is with the common core of the positivist
tradition as depicted by Marmor’s formulation—that is, the separation of
the law as it is from the law as it ought to be. Exactly this is, indeed, the
main target of my reply. The Radbruch formula is the most striking
example. It says that extreme injustice is not law. Thus, the law in the way
it actually stems from its social sources, that is, the ‘law as it is’, is
connected with the ‘law as it ought to be’. The former notion then depends
on the latter notion.

To be sure, Raz, in objecting that the separation thesis as presented in
The Argument from Injustice does not correctly identify legal positivism, is
not concentrating on the distinction between the ‘law as it is’ and the ‘law
as it ought to be’. Rather, the main tenets of Raz’s objection are three
points connected with this distinction in the paragraph at page 3 of The
Argument from Injustice, quoted above. These three points concern (1)
Kelsen’s content-thesis, (2) the idea of a definition of law, and (3) the
concept of a necessary connection between law and morality.

Kelsen’s Statement

Hans Kelsen’s famous statement, “Thus, the content of the law can be
anything whatsoever’,” is adduced as a paradigmatic formulation of the
separation thesis as understood in The Argument from Injustice. Raz
maintains, first, that this statement of Kelsen’s is ‘manifestly false accord-
ing to Kelsen’s own theory’® and, secondly, that, ‘even if true, [it] lends no
support to Alexy’s separation thesis’.® Only the first of these two argu-
ments will be considered here. The second argument will be taken up in the
context of Raz’s general thesis about necessary connections between law
and morality.

Kelsen’s statement that the content of the law can be anything whatso-
ever is, Raz claims, false according to Kelsen’s own theory, for there ‘are,
according to Kelsen’s theory, necessary restrictions on the content of the
law’.10 These necessary restrictions on the content of law are said to follow
from Kelsen’s concept of law, which implies:

7 H Kelsen, Pure Theory of Law (Reine Rechtslebre (1960)), 2nd edn (M Knight (trans),
Berkeley and Los Angeles, University of California Press, 1967) para 34(c) (at 198) (trans
altered); see also H Kelsen, Introduction to the Problems of Legal Theory (Reine Rechtslehre
(1934)), 1st edn (B Litschewski Paulson and SL Paulson (trans), Oxford, Clarendon Press,
1992) para 28 (at 56).

8 Raz, above n 1 at 18.

? Ibid at 22.

10 1bid at 18.
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(a) that the law can consist only of norms, (b) that it must address courts, (c)
that it must stipulate for the application of sanctions, and (d) that their
application must be conditional on certain conduct taking place.!!

Are these four conditions really restrictions of the content of the law?

The concept of content, like the concept of form, is notoriously vague.
Perhaps even more important, the two concepts are in constant danger of
being confused with other concepts. Thus, the distinction between form
and content is often conflated with that between abstract and concrete.
Kelsen’s thesis that law consists of norms is, for instance, more abstract
than the thesis that law consists of general norms, for Kelsen’s thesis refers
to general as well as to individual norms. If, however, one of these theses is
formal, both are. Something similar applies in the case of the thesis that
law consists of norms that are authoritatively issued, that is, that are issued
by some authority or other. This thesis is more abstract than the thesis that
the authority must be democratically legitimised in order to be able to issue
law.

John Gardner has pointed out that the distinction between form and
content is often conflated with a third distinction, namely, that between
source-based criteria of legal validity and merit-based criteria.!2 Source-
based criteria of legal validity are criteria of a ‘merit-independent type’.13
This makes it possible to cast Gardner’s distinction in slightly more
abstract terms by giving it the form, so to speak, of the difference between
merit-based and merit-independent criteria of legal validity. The decisive
point is that merit-based criteria can be applied not only to the content of
law but also to its form. Examples of formal merits are generality and
enactment as the result of a democratic procedure.

If in the light of these three distinctions we consider the four features of
the law that Raz ascribes to Kelsen, the first conclusion is that all of them
are formal. The concept of content in Kelsen’s famous statement is used as
a concept that is contrasted with the concept of form. This becomes quite
clear if one reads the sentence following the statement of Kelsen’s quoted
above:

There is no human behaviour that would be excluded simply by virtue of its
substance from being the content of a legal norm.'4

This suffices to show that it is not true that Kelsen’s statement is false by
Kelsen’s own lights. Kelsen is referring not to formal features of law as set
out by Raz but to its substance.

1 Ibid.

12 J Gardner, ‘Legal Positivism: 5 Y2 Myths’ (2001) 46 American Journal of Jurisprudence
199 at 208.

13 Ibid at 209.

14 Kelsen, Pure Theory of Law, above n 7 at para 34(c) (at 198) (trans altered).
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Even if one were to interpret ‘content’ in Kelsen’s statement as ‘merits’,
not a great deal would change. As already noted, there exist formal merits.
But the four restrictions introduced by Raz are so abstract that they hover
far above the field where merits and demerits come into play. There seems
to be a rule that says: the more abstract the formal properties of law, the
less significant their moral relevance. Where the cases of consisting of
norms and of being addressed to courts are concerned, this seems to be
quite clear. Less clear, but clear enough, is the matter in the case of law’s
being conditioned on certain conduct. Doubts might arise in the case of
sanctions. One can consider the fact that law is connected with sanctions
as either a merit or a demerit. This ambivalence, however, shows that the
concept of a sanction does not suffice, by itself, to establish a restriction on
merits. Therefore, even if for ‘content’ one were to substitute ‘merits’,
Kelsen’s statement would not be rendered false according to his own
theory. At most, there would be some doubts respecting sanctions.

The Idea of a Definition of Law

Raz’s second objection to the separation thesis as per my ascription of it to
legal positivism concerns the idea of a definition of law. I do indeed use the
concept of a definition in order to explain the separation thesis. Repeating
it here:

All positivistic theories defend the separation thesis, which says that the concept
of law is to be defined such that no moral elements are included.!*

Raz’s critique begins with the remark that it ‘was Hart who convinced
many legal theorists that the concentration on defining law ... is unproduc-
tive’.16 He himself ‘did not advance a definition of law’.!” His main reason
for this is that:

15

Alexy, above n 5 at 3.

16 Raz, above n 1 at 19. Stanley L Paulson has drawn my attention to the fact that Hart
does offer something like a definition of the existence of a legal system—and this in the terms
of classical analysis, that is, by means of conditions necessary and jointly sufficient: ‘There are
therefore two minimum conditions necessary and sufficient for the existence of a legal system.
On the one hand, those rules of behaviour which are valid according to the system’s ultimate
criteria of validity must be generally obeyed, and, on the other hand, its rules of recognition
specifying the criteria of legal validity and its rules of change and adjudication must be
effectively accepted as common public standards of official behaviour by its officials.” See
HLA Hart, The Concept of Law, 2nd edn (Oxford, Clarendon Press, 1994) 116. To be sure,
the question of whether Hart intended to give a definition in the paragraph quoted as well as
the question of how closely Hart’s characterisation of the existence of a legal system
approximates his characterisation of law as such remain open. Nonetheless, one can say that
Hart’s own work raises doubts about the claim that he really considers definitions related to
the concept of law in all respects as ‘unproductive’.

17" Raz, above n 1 at 19.
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there is no theoretical justification to focus on the definition of the concepts
rather than on their necessary features, some of which may not figure in any
sensible definition of them.!8

The reply to this depends on how one determines the relation between
definition, concept, and the nature of things. It is impossible to go into
detail here. A handful of remarks must suffice.

Definitions can be introduced for a variety of purposes. A rather
unpretentious one is the demarcation of what is defined. An example is the
definition of human being as (naturally) a featherless biped. Definitions of
this kind can easily be distinguished from definitions that claim to grasp
the essence of what is defined. The definition of human being qua rational
animal is an example. Definitions of this kind represent a rather preten-
tious enterprise. For, even if they correctly express our actual common
understanding of the concept, they are always in danger of failing. The
reason for this is that concepts relate not only to socially established rules
of meaning, but also to the nature of things. The nature of law consists of
its necessary properties. Every definition of the concept of law is in danger
of failing to grasp these properties adequately. For this reason, one can
never be certain about whether a definition is correct or not, even if it
captures perfectly our use of language. This might suggest that one ought
to refrain from defining the concept of law at all, and ought to concentrate,
instead, on certain essential or necessary features of the law or on a list of
such features. But in doing so, a decisive element of our understanding of
the nature of law would remain beyond reach. For an explanation of the
nature of law, it is not enough that some of its necessary properties, or a
list of them, be presented. These properties must be fitted together in a
system. A definition of law that seeks to grasp the nature of law must
represent the attempt to set out the core of such a system. Naturally, this
cannot take place at the beginning of an analysis of the nature of law, but
perhaps it can take place at the end.!®

Necessary Connections

The remarks about definition, concept, and nature concern method and, to
a certain degree, style. Raz’s substantial point is that the separation thesis
qua thesis that the concept of law has to be defined such that no moral
elements are included is not a true description of the positivist tradition,
for, he is arguing, legal positivism is compatible with the existence of
necessary connections between law and morality. According to Raz, the

18 Ibid at 20.
19 See I Kant, Critique of Pure Reason (W S Pluhar (trans), Indianapolis and Cambridge,
Hackett, 1996) B 759.
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number of necessary connections between law and morality is ‘indefi-
nite’.2% Now it is not possible to work through an indefinite number of
things. I will therefore confine myself to four examples presented by Raz.

Raz’s first example consists of normative and evaluative concepts that
‘are common to moral and non-moral discourse’.2! It is doubtless true that
normative concepts that are common to moral and legal discourse do exist.
There are, for instance, moral as well as legal obligations. But the point to
be made here is similar to that which has been made with respect to
Kelsen’s formal properties of law. The mere fact that there exist legal as
well as moral obligations says nothing about any moral content that law
must necessarily have or not have in order to be valid or invalid. To put it
another way, it in no way renders legal validity or legal correctness
dependent on any moral merits or demerits.

The last point can be generalised. The separation thesis as ascribed to
legal positivism in The Argument from Injustice concerns the separation of
both legal validity and legal correctness from any moral merits or demerits.
Exactly this is what is meant by the separation of the ‘law as it is’ from the
‘law as it ought to be’.22

In light of this background, it is not difficult to show that a further
example of Raz’s fails, again, to distinguish the separation thesis as a thesis
about the relation between legal validity or legal correctness on the one
hand, and moral merits and demerits or moral correctness and incorrect-
ness on the other. This second example concerns a conceptually necessary
relation that law has to morality which black holes do not have:

it is a conceptual point about the law that it can be morally evaluated as good or
bad, and as just and unjust, just as it is a conceptual fact about black holes that
propositions like ‘this black hole is morally better or more just than that’ make
no sense.?3

It is, indeed, a conceptual point about the law that it can be morally
evaluated, whereas this is not possible in the case of black holes. To this
extent, then, there exists a conceptually necessary relation between law and
morality that does not exist between morality and physical objects. But
does this relation really count as a connection? It is, in any case, not a
connection that makes legal validity or legal correctness dependent on
moral merits. The relation between law and the possibility of its moral
evaluation is simply a condition of the possibility of such a dependence, a
possibility that as such entails nothing whatever about any necessary
dependence of legal validity or legal correctness on moral merits. Still, T

20 Raz, above n 1 at 21.
21 Ibid at 19.

Alexy, above n 5 at 3.
23 Raz, above n 1 at 21.
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must concede that it is possible to understand the expression ‘conceptually
necessary connection between law and morality’ in such a way that it is not
restricted to any dependence on moral merits and demerits but refers also
to the possibility of being assessed according to moral criteria. Perhaps 1
should have been more explicit, namely, in noting that I did not intend to
include the latter instead of assuming that this would become clear from
the rest of the sentence.

Raz’s third example is far more interesting. It directly concerns law’s
moral merits. Raz’s argument runs as follows:

even if all the law’s essential features can be stated without the use of moral
concepts it may be the case that that it has those features entails that it has some
moral merit.24

An example of this—here Raz refers to Fuller—is law’s ‘reliance on general
standards’.2’ Now, law’s reliance on general standards does, indeed,
restrict one’s ‘ability to act arbitrarily’,26 and avoiding arbitrariness is a
moral merit, but is it also true that generality is a necessary or essential
feature of law from the point of view of positivism? According to Gardner,
it is a ‘half-myth’ that positivity as such has any moral merits and a myth
that legal positivism is necessarily associated with criteria stemming from
the rule of law, such as generality.2” On this point Gardner is right: he is, at
any rate, if it is true that according to legal positivism ‘whether a given
norm is legally valid ... depends on its sources, not its merits’.28 Law’s
generality—like the other requirements of Fullers ‘inner morality of
law’2°—is a ‘formal moral criteri[on]’.3° Failure to meet this criterion does
not deprive norms of their legal validity if legal validity is understood
exclusively as source-based. Being source-based does not imply being
general. Generality, therefore, is a contingent property of positive law. It is,
as a formal merit, demanded by morality, but it is not implied by positivity.
For this reason it does not provide an example of a connection between
law and morality that every legal positivist must accept qua legal positivist
as a necessary connection.

The fourth example is the most interesting one. It concerns law’s claim
to legitimate authority. It is one of Raz’s main theses about the nature of
law ‘that necessarily the law claims to have legitimate authority, and that

24 Ibid at 20.

25 Ibid at 21.

26 Ibid.

27 Gardner, above n 12 at 204-8.

28 Ibid at 201.

29 LL Fuller, The Morality of Law, rev edn (New Haven, Yale University Press, 1969) at
42 and 46-91.

30 Alexy, above n 5 at 31.
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that claim is a moral claim’.3! Here a necessary connection between law
and morality, a connection concerning the merits of law, is indeed at stake.
Raz believes that it is possible, on the one hand, to assume that the law is
necessarily or essentially connected with a moral claim and, on the other,
to defend legal positivism.32 I think that it is not possible to do both. This
issue goes, however, far beyond the question of whether positivism can be
identified by means of the separation thesis. It is one of the questions
determining which is right, positivism or non-positivism. Raz considers this
issue in the third part of his chapter, where he discusses the correctness
thesis. I return to the issue in the third section of the present chapter, where
I address the correctness thesis.?3

PARTICIPANTS AND OBSERVERS

Raz’s second objection concerns the distinction between the observer’s
perspective and the participant’s perspective. This distinction plays a
central role in my reply to positivism. I do not claim that the separation
thesis is wrong from both perspectives. It is wrong only from the
perspective of the participant. By contrast, from the observer’s perspective
it is correct.

It is understood that the participant is found within a certain legal
system; the observer, for his part, is referring to that legal system. The
difference between their perspectives is that the participant asks and
adduces arguments on behalf of what he deems to be the correct answer to
a legal question in the legal system in which he is found, whereas the
observer asks and adduces arguments on behalf of a position that reflects
how legal questions are actually decided in that legal system. Raz objects
that there is not really a difference here. One may take a court:

a litigating lawyer, an academic scholar, or a foreign commentator. Whatever
their other aims, when stating what German law is they all normally have the
same aim: to state truly how German law is.34

There are, indeed, cases in which the observer and the participant can use
the same proposition, for instance, the sentence ‘In Germany, every person
can raise a constitutional complaint on the ground that his constitutional

31 Raz, above n 1 at 19.

32 Ibid at 20.

33 On three further examples, see ] Raz, ‘About Morality and the Nature of Law’ (2003)
48 American Journal of Jurisprudence 1 at 3. One of them is law’s inability to commit rape,
which is also mentioned in our text. I do not discuss it here, for I already have considered it
together with the two other examples elsewhere. See R Alexy, ‘Agreements and Disagree-
ments: Some Introductory Remarks’ in M Escamilla and M Saavedra (eds), Law and Justice in
a Global Society (Granada, University of Granada, 2005) 739-40.

34 Raz, above n 1 at 23-4.
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rights have been infringed by public authority’. But as soon as this sentence
poses a question of interpretation, the difference between the two perspec-
tives comes to the fore. For example, under what conditions can an
omission on the part of the legislator be classified as an infringement of a
constitutional right by a public authority against which a constitutional
complaint may be raised? This question is highly contested. The partici-
pant will give one answer; it claims to be legally correct and is supported
by arguments. The answer may well be in opposition to the established
practice of the Constitutional Court. The observer, qua observer, can only
describe the practice of the Constitutional Court and the debate in which
the Court is engaged. He cannot engage in argument on the question of
which answer is legally correct. As soon as he does that, he ceases to be an
observer and becomes a participant. Raz is right in pointing out that a
participant not only ‘participates in disputation’.3®> As the proposition
about constitutional complaints in Germany shows, there are, indeed,
sentences that can be used both by observers and participants. But they are
embedded in different contexts. The participant’s context is defined by the
question “What is the correct legal answer?’, the observer’s by the question
‘How are legal decisions actually made?’.

Can one describe perspectives in this way by means of questions?
According to Raz a question, or a subject matter identified by it, does not
suffice to constitute a perspective. For a perspective Raz seems to be
demanding ‘different methodologies’.36 Now it is true that I have not
specified different ‘method[s] of inquiry’37 in my explanation of the two
perspectives. I think, however, that they are obvious. In the case of the
participant, the methods are the rich means of legal argumentation. In the
case of the observer, they comprise all the methods of empirical descrip-
tion, namely, for describing the law qua social practice. This suggests that
Raz’s comparison of the distinction between participants and observers
with that between ‘those interested in physics and those interested in the
pay and status of physicists’38 falls short of the mark. If one wishes to
make a comparison in the field of physics, one ought to distinguish those
who are asking for the truth of physical theories and those, for example,
historians of physics, who are asking for the genesis, the dissemination,
and the decline of physical theories without showing any real interest in
their truth. It is, I think, not odd to speak in this case about two
perspectives.

35 Ibid at 23.
36 Ibid at 24.
37 1bid.
38 Ibid.
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In my explanation of the participant’s perspective I say that the disputa-
tion of participants takes place ‘within a legal system’.3® Raz maintains
that this phrase ‘adds nothing but confusion to the characterisation of the
distinction’.#0 Perhaps I ought to have gone into greater detail. Legal
systems are not only systems of norms but also systems of procedures.*!
The procedures may or may not be institutionalised. The most general
non-institutionalised legal procedure is discourse about what the law of the
land says. Whoever adduces an argument on this question takes part in this
discourse and is, in this sense, ‘within a legal system’.

Raz maintains not only that there is not really any difference between
observer and participant but also that even if there were a difference
between them, there would be ‘no reason to expect them not to be able to
share the same concepts’.#2 For this reason he finds my claim, namely, that
the following sentence, ‘as the statement of an observer, contains a
contradiction’,*3 surprising:

A has not been deprived of citizenship according to German law, although all
German courts and officials treat A as denaturalized and support their action by
appeal to the literal reading of a norm authoritatively issued in accordance with
the criteria for validity that are part of the legal system efficacious in Germany.*

Raz contends that contradictoriness is a property of propositions, not of
the relations between them and those who make them. He therefore
considers it odd that being contradictory might depend on whether the
proposition is made by an observer or a participant. One would have to
agree with Raz on the point about oddity if the statement made by an
observer and by a participant did, indeed, express the same proposition.
But—the rub—precisely this is not the case. When uttered by an observer
our sentence expresses a different proposition than the same sentence as
uttered by a participant. The reason underlying this difference is that the
expression ‘law’ in the first part of the quoted sentence represents one
concept when used by the observer and another when used by the
participant. When used by the observer it expresses a positivistic concept
of law that refers exclusively to social sources or, in other words, to
authoritative issuance and social efficacy. When used by a participant it
expresses a non-positivistic concept that comprises not only social sources
but also moral correctness.

The second part of the quoted sentence refers to a chain of legal sources:
(1) a practice of courts and officials, (2) a norm authoritatively issued and

39 Alexy, above n § at 25.

40 Raz, above n 1 at 23.

41 See Alexy, above n § at 24-5.
42 Raz, above n 1 at 24.

43 Alexy, above n 5 at 30.

44 Ibid 29-30.
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(3) criteria for validity, that is, criteria that are recognised as such in a
socially efficacious legal system. If an exercise of state power is grounded
in this way on legal sources it is, according to an exclusively source-based
concept of law, part of the law of the land. To say, at the same time, that it
is, according to that concept, not part of the law of the land involves a
contradiction. Things are completely different where the expression ‘law’
expresses a non-positivistic concept of law that includes morality: in our
example, the Radbruch formula. If the exercise of state power, which is the
object of the statement, is extremely unjust, the participant can say that it
is not a part of the law of the land, in spite of the fact that it would be
deemed to be so if a positivistic concept of law were applied. If the
observer and the participant use different concepts of law, then there is not
even a hint of oddity in the claim that the sentence is contradictory when
uttered by an observer, and not contradictory when uttered by a partici-
pant.

To be sure, one could pose the question of why the observer and the
participant use different concepts of law in the first place. Raz comes quite
close to posing this question when he maintains that ‘no reason is given
here, nor anywhere else in the book, for thinking that “participants” and
“observers” are committed by their role to use different concepts’.*s The
reply to this is as follows: if the answer of a participant to the question of
what the law is—at least in cases that cannot be solved by simple
subsumption—involves considerations about what the law ought to be,
then he has to presuppose a concept of law that includes not only a factual
but also an ideal dimension. In contrast to this, the observer’s answer to
the question of what the law is does not in any case involve considerations
about what the law ought to be.*¢ If it did, the party would not remain an
observer. Therefore, he must be presupposing a concept of law that refers
only to the factual dimension of law and excludes the ideal dimension. This
is a positivistic concept of law.

It is very easy to recognise that the correctness of this reply depends on
the question of whether the participant (at least in the class of cases that
cannot be solved simply by subsumption) really has to refer to considera-
tions about what the law ought to be in order to be able to say what the
law is. This question is the leitmotif that connects the three arguments
from correctness, from injustice and from principles.

4 Raz, above n 1 at 25.

4 This is not to say, however, that the observer’s considerations cannot include considera-
tions about what the participants he observes think the law ought to be. One might call such
considerations ‘indirect’ or ‘third person’ considerations about what the law ought to be by
contrast to the direct and first person consideration of the participants.
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THE ARGUMENT FROM CORRECTNESS

The argument from correctness is the basis of my reply to positivism. As a
reply, the argument would be considerably weakened if it had to be
granted that it did not contribute anything to the elucidation of the nature
of law. Exactly this is stated by Raz: ’nothing can be learnt from the
correctness thesis about the nature of law’.47 For the argument from
correctness (or, as Raz calls it, the correctness thesis):

is a conceptual thesis not specifically about the law (though it applies to the law)
but about the nature of purposes, intentional actions and their products.8

Every intentional action commits its agent to ‘standards of appropriate-
ness’,*® and on this point one can agree with Raz. What is more, it is true
that if the argument from correctness said no more than this, it would
indeed afford ‘no specific help in elucidating the nature of law’.5° But it
does say more.

This becomes quite clear as soon as one considers Raz’s assessment of
what is described in The Argument from Injustice as a ‘bandit system’.5!
Bandits, if they act intentionally, are indeed committed to the claim that
what they do is appropriate. But the general claim to appropriateness that
is reflected in all intentional actions is different from the claim to
correctness. Raz mentions ‘being self-enriching’ as a possible standard of
the appropriateness of the bandit’s action.52 This is a standard that does
not claim to be accepted by all who are affected by the bandits’ activities—
not, for instance, by their victims—but only by the bandits themselves. The
matter is completely different in the case of the claim to correctness. The
claim to correctness is a claim that is addressed to all. It is similar to the
claim to truth in so far as both are claims to objectivity. As a claim to
objectivity in law it does not claim, as universalistic morality does, to be
acceptable to all without any further qualification. It claims to be accept-
able to all who take the point of view of the legal system in question. This
means that law is an enterprise that is intrinsically connected with the idea
of objectivity. Objectivity is an essential feature of law, a feature that is not
shared by purposeful activity as such, for purposeful activity as such is
compatible with the complete subjectivity of the purposes at issue, exactly
as the bandit example illustrates.

Raising a claim to correctness qua objectivity does not, as such, imply
raising a claim to moral correctness. If, however, one adds certain premises

47 Raz, above n 1 at 28.

48 Ibid.

4 Ibid.

50 Ibid.

31 Alexy, above n § at 33-4.
52 Raz, above n 1 at 27.
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that are not easily contested, the claim to moral correctness is indeed
implied. This is quite clear in cases in which the authoritative material
allows for more than one decision. The decision to be made in such an
‘open’ sphere is the decision of a normative matter that cannot be based on
standards of positive law, for if it could be based on such standards, it
would not be a decision in an ‘open’ sphere. If it is to be based on any
standard at all, that is, if it is not to be an arbitrary decision, it must be
based on other normative standards. Legal decisions often concern ques-
tions of distribution and balance. Questions of correct distribution and
balance are questions of justice, for justice is nothing other than correct-
ness in distribution and balance. Questions of justice, however, are moral
questions. Raz raises the question of how one is to understand the doctrine
that the claim to correctness involves the claim that the law is morally
correct.’3 Perhaps the preceding remarks suggest the lines along which this
might be understood.

Once an argument is adduced, one can always try to construct a
counter-argument. In the case of the argument from correctness, several
possibilities are open to the positivist. Two strategies are of special interest.
Both begin with the endorsement of the argument of correctness and
continue by contesting the claim that it has any power to undermine
positivism. I attempt to counter the first strategy by means of the argument
from injustice, the second by means of the argument from principles. Raz
contends, however, that my saying in The Argument from Injustice that a
‘positivist can endorse the argument from correctness and nevertheless
insist on the separation thesis’* amounts to my conceding that the
correctness thesis does not contribute to an argument against positivism.5’
I concede, however, no such thing. Perhaps I should have made the point
more clearly, namely, by saying that a ‘positivist could endorse’ the
correctness thesis rather than saying a ‘positivist can endorse’ it.5¢

THE ARGUMENT FROM INJUSTICE

The argument from injustice, in its shortest form, says that extreme
injustice is not law. The best-known variant of the extreme injustice thesis
is Radbruch’s formula. The Radbruch formula is a kind of litmus test on

33 Ibid.

54 Alexy, above n § at 39.

55 Raz, above n 1 at 27-8.

56 This applies to the English as well as to the German version.
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the question of whether a theory of law is positivistic or non-positivistic.
One who accepts the thesis that extreme injustice is not law has bid
farewell to positivism.5”

Raz’s critique of the extreme injustice thesis begins with an analysis of an
example that I have used in vindicating the extreme injustice thesis. The
example concerns a case in which, on the one hand, Ordinance 11 applies,
but, on the other, ‘good legal reasons’>® say that this ordinance ought not
to be applied. A judge who grounds his decision on these good legal
reasons cannot say that both Ordinance 11 and his decision are, at one and
the same time, law. In order to avoid contradiction, he has to say that
Ordinance 11 is not law.

Raz argues that this hypothetical situation only shows ‘that the law can
include a norm that grossly unjust laws are invalid’.5® This inclusion is said
to be a ‘matter of social fact’.6® Therefore, there is nothing ‘in the example
which is inconsistent with legal positivism’.6!

The reply misses the point of the example. The point of the example is
that the clause ‘good legal reasons’ refers to authoritative as well as to
non-authoritative reasons. The extreme injustice thesis refers to the second
class of reasons. The example shows that if there are reasons of the second
kind, that is, non-authoritative legal reasons, they affect the concept of law
essentially. This appears to be an analytical truth.

Of course, the hypothesis that there are such legal reasons does not
count as proof of their existence. Raz, therefore, is right to maintain that in
order to argue against legal positivism, it is not enough to show that it
would be morally right not to follow grossly or extremely unjust law or
that it lies beyond the legitimate power—that is, the morally legitimate
power—of any given authority to issue extremely unjust laws.62 These two

57 That adherence to the extreme injustice thesis entails the rejection of positivism does not
mean that the rejection of this thesis entails adherence to positivism. By virtue of the
argument from correctness it is possible to reject the extreme injustice thesis and to remain a
non-positivist.

58 Alexy, above n § at 42.

59 Raz, above n 1 at 29-30.

60 Ibid at 31.

61 Ibid. Raz refers not only to a power of the court transferred by ‘legal rules’, but also to
a power ‘sometimes independently of them, to change law, for example on the ground that it
is grossly unjust’ (Raz, above n 1 at 30). If this independence of legal rules counts as an
independence from social facts, then Raz has, with this, crossed the border into non-
positivism, even if the court’s power to set aside extremely or grossly unjust laws independ-
ently of legal rules only ‘sometimes’ exists.

¢2 Raz makes the additional point that the evil flowing from not applying extremely unjust
law may sometimes be worse than the evil of applying them (Raz, above n 1 at 32). It is not
clear what kinds of cases he has in mind here. I should like simply to remark that there are
cases in which, on the one hand, what Raz says about the extent of evil is true, but, on the
other, that the extreme injustice thesis, if it applies at all, applies here. Consider a statute
requiring that one be sentenced to death on ethnic grounds, and compare a situation in which
sentencing one person to death can save a hundred others from being treated in the same way.
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assumptions about moral rightness or legitimacy do not, as such, entail the
conclusion that no extremely or grossly unjust law is law, that is, they do
not entail the extreme injustice thesis. According to Raz, ‘[sJuch an
inference requires the additional premise that law can never be unjust in
these ways’.63 It does not matter whether this requirement is, indeed, an
additional premise that connects the two assumptions with the extreme
injustice thesis as conclusion, or whether it is simply another way of
expressing the conclusion. The decisive point is that ‘the whole argument is
about the truth of that premise’.¢*

Raz argues that I provide no reason for thinking that the extreme
injustice thesis is true or for the claim that owing to the extreme injustice
thesis officials, qua officials, must believe that they are ‘authorised by law’
to set aside extremely unjust laws.65 Perhaps I have still not made my
argument clear enough. It can be divided into two parts: a theoretical part
and a normative part.

The theoretical part concerns the nature of law. The claim to correctness,
which is necessarily raised by law, comprises an institutional or authorita-
tive dimension as well as an ideal or critical one. This implies that it
belongs to the nature of law that it have a double character. Law, at the
same time, is essentially authoritative and essentially ideal. It is, of course,
possible to provide a description of the law of a land that pays heed solely
to its institutional or authoritative dimension, and this is precisely what
our observer does. But—and this is the telling point—such a description is
restricted to a single necessary aspect of law. In restricting oneself to just
one of the necessary aspects of a thing, one cannot grasp its nature.

That the claim to correctness, which is necessarily connected with the
law, has two dimensions implies that law is necessarily connected with two
kinds of values or principles, those of the authoritative dimension of law
and those of its ideal dimension. The most abstract value or principle of
the authoritative dimension is legal certainty, the most abstract value or
principle attached to the ideal dimension is justice. Law would not be law
if it did not comprise these principles, which, as principles or values, say
what law ought to be. This implies that it is impossible to say what the law
is without saying what it ought to be. Indeed, it is true that law is a social

It shall be assumed that the evil of not applying the statute with respect to one person is, in
this constellation, worse than the evil of applying it. But this does not imply that the statute
must be considered for that reason alone as valid law, whereas it would not be legally valid
for reasons of extreme injustice if sentencing the one saved no one. This shows that the
question of the legal validity of a statute has to be separated from considerations concerning
the balance of evil in a concrete case.

63 Raz, above n 1 at 32.

64 Ibid.

65 Ibid at 33.
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institution. Its being a social institution does not, however, preclude its
being a moral entity. Law is a part of reality that refers necessarily to the
ideal.

If this is a correct explanation of the nature of law, the theoretical task of
explaining the nature of law necessarily includes a normative task. If
justice as well as legal certainty is a part of the nature of law, a participant
in the legal system, when confronted with extremely unjust law, say
Ordinance 11, must ask himself whether justice as a necessary element of
law prevents him from applying it, or whether legal certainty prevents him
from following the lines of substantial correctness. The answer to this
question requires that one strike a balance between these two principles.
The result of this balancing or weighing is that the principle of legal
certainty precedes justice even if the law is unjust, save for one sort of case:
that in which the threshold of extreme injustice is crossed. The reason for
the general priority of legal certainty over justice is the moral value and
legitimacy of authoritativeness.®¢ But if moral reasons are relevant as
reasons for abiding by the law, then moral reasons must also be relevant as
reasons against abiding by the law; and if reasons of the same kind stand
on both sides of a problem, then it is always possible that sometimes those
on the one side will prevail, and sometimes those on the other. Thus, the
possibility cannot be excluded that the moral reasons on the side of legal
certainty will be outweighed by moral reasons on the side of justice.
Precisely this is the case when the threshold of extreme injustice is crossed.
That happens when human rights are grossly violated.6” In this way, the
Radbruch formula is vindicated by normative arguments that are embed-
ded in theoretical arguments.

The reproach that I have not offered any argument in favour of the
thesis that extreme injustice can never be law is Raz’s main point with
respect to the extreme injustice thesis. Raz adds to it further objections that
are directed against arguments I have put forward in the discussion of this
thesis. They address deep philosophical questions, and it goes without
saying that I can only offer some brief comments here.

The extreme injustice thesis presupposes that it is possible to know
whether a law is, or is not, extremely unjust. In order to show that this is
possible, I have connected the concept of rational justification with that of
knowledge: ‘If there are notions of justice that are rationally justifiable,
then one who rationally justifies his view that an action is unjust can be
said to know this.’¢8 Raz objects that ‘one can argue rationally to a
mistaken conclusion’.¢® In theoretical discourse this is an obvious truth,

¢ See on this J Raz, ‘Incorporation by Law’ (2004) 10 Legal Theory 1 at 8-10.
67 See Alexy, above n 5 at 58.

8 Ibid at 52.

%9 Raz, above n 1 at 33.
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but in practical discourse, too, Raz’s thesis is correct: it is, at any rate,
correct if one understands ‘argue rationally’ as referring to the degree of
rationality that one can actually achieve in real discourses. There will
always be the possibility of error. If, however, one reads ‘argue rationally’
as, in Raz’s words, giving ‘adequate or completely vindicatory support by
reason’,”’® then a rather close relation between rational argument and
knowledge emerges. This is not the place to discuss how close this relation
is, and it is not the place to consider the connection between real and ideal
discourses either. T want simply to remark that the concepts of rational
argument and knowledge are intrinsically intertwined just as the other
concepts found in the objectivity family—truth, correctness, intersubjectiv-
ity, reality, and the like—are.

THE ARGUMENT FROM PRINCIPLES

The argument from injustice focuses on an exceptional situation, that of a
statute that is unjust in the extreme. My reply to positivism adds to this a
further argument that concerns the everyday life of law. Specifically, it is an
argument that addresses the question of legal argumentation in the open
area of the positive law. Due to the complexity of legal argumentation, this
argument can be presented in different ways. Perhaps its most interesting
version is the argument from principles.

The argument from principles holds, first, that all legal systems, begin-
ning at a minimal level of development, necessarily comprise principles;
secondly, that the necessary presence of principles in the legal system leads
to a necessary connection between law and some morality or another, and,
thirdly, that this, together with the claim to correctness, leads to a
necessary connection between law and moral correctness.”!

Raz’s critique of the argument from principles is confined to two points.
The first concerns the first step of the argument, that is, the thesis:

that in all legal systems in which there are doubtful cases that give rise to the
question of striking a balance, it is legally required to strike a balance and
thereby to take principles into account. Thus, in all legal systems of this kind,
principles are, for legal reasons, necessary elements of the legal system.”2

According to Raz, this is merely a special case of a general form of
argument establishing ‘that every legal system contains various kinds of
laws’.73 The first step of the argument from principles is said to have the
same structure as the argument: ‘in all legal systems in which deciding a

70 J Raz, Engaging Reason (Oxford, Oxford University Press, 1999) 159.
71 Alexy, above n § at 74-81.

72 Ibid at 74.

73 Raz, above n 1 at 34.
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case requires enforcing a duty there are duty-imposing rules’.”* There is,
however, an important difference. The step from the enforcement of a duty
to a duty-imposing rule does not involve any interesting shift from one
concept to another. There is such a shift, however, in the case of the
argument from principles. The argument begins with the possibility of
striking a balance, proceeds from this to its necessity, and arrives, finally, at
the concept of a principle. It is difficult to say whether this is as
‘unexciting’”’ as the step from a duty to a duty-imposing rule. Here it
suffices to say that the two arguments have quite different structures, a
point that emerges clearly from the fact that the step from the concept of
balancing to the concept of a principle is sound only if some fundamental
theses of the theory of balancing are true.

Raz’s second point, however, has to be taken far more seriously. It
concerns the concept of incorporation. The fact that the courts of a
country are required, by law, to apply principles, no more incorporates
these principles into the law of that country than does the requirement that
the courts of a country are to apply, as a matter of law, standards drawn
from foreign law.”¢ Thus, Raz is arguing, conflict-of-law doctrines show
that the law can require the application of certain standards without
thereby turning these standards into the law of the land.”” This applies not
only to foreign law but also to moral principles.

The validity of this argument depends essentially on what is meant by
saying that the courts are required ‘by law’ to apply principles. In case of
foreign law, ‘by law’ means ‘by positive law’. The same is, in principle, true
with respect to inclusive positivism, for the inclusion must be a matter of
positive law if inclusive positivism is to remain a species of positivism.”8
Things look completely different, however, from the standpoint of non-
positivism. The clause ‘by law’ acquires the meaning of the clause ‘by the
nature of law’. The overarching concept of law, that comprises the
authoritative dimension of law as well as the ideal, necessarily and
essentially includes moral principles. With respect to the function of
‘so-called incorporating laws’, Raz has remarked: ‘Given that morality
applies anyway, their function cannot be to incorporate it’.”° To this it can
be added that morality, by virtue of the nature of law, is already
incorporated.

74 Ibid.

7S Ibid.

76 Ibid.

77 Raz, above n 66 at 10.

78 See ] Coleman, ‘Authority and Reason’ in RP George (ed), The Autonomy of Law
(Oxford, Clarendon Press, 1996) 316.

79 Raz, above n 66 at 17.
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Why Law Makes No Claims

NEIL MACCORMICK

HERE HAS ARISEN a famous dispute concerning what law

claims. One view says that it claims correctness, hence cannot but

have a minimum moral content. The other view says it claims
legitimate authority, since it provides a source of reasons enabling people
to solve co-ordination and other problems they couldn’t solve by trying to
act on the non-legal reasons that are relevant to the problems. But this
entails no conceptually required minimum moral content for law. The
former view is that of Robert Alexy,! the latter, that of Joseph Raz.2 Each
view phrased as I have phrased it is, however, based on a mistake. For law
claims nothing. To say law claims anything, meaning this literally, is a
category mistake. There is no entity ‘law’” which is capable of performing
speech acts of this sort.> Alexy and Raz both acknowledge this point, if
somewhat grudgingly, but continue to use what must then be a metaphor
of law’s ‘claiming’ correctness or respectively authority. With great respect
to two friends, thinkers from whose work I have learned enormously, I
shall argue that saying this kind of thing metaphorically is unhelpful. There
are hidden implications about he character of law that lurk in the
metaphor.

I R Alexy, Begriff und Geltung des Rechts (Freiburg and Munich, Alber, 1994) conven-
iently restated in English in ‘My Philosophy of Law’ in L Wintgens (ed), The Law in
Philosophical Perspectives (Dordrecht, Kluwer, 1999) 23-45 at 24.

2 See ] Raz, The Authority of Law (Oxford, Clarendon Press, 1979) 28-33, esp at 30;
Ethics in the Public Domain (Oxford, Clarendon Press, 1994) 194-221, chapter entitled
‘Authority, Law, and Morality’.

3 Alexy expressly concedes this point (above n 1 at 24). ‘In a strict sense, claims can only
be raised by subjects having the capacity to speak and to act. The fact that the law raises a
claim to correctness can therefore only mean that it is raised by those who work in and for the
law, creating, interpreting, applying, and enforcing it.” Raz, in Ethics in the Public Domain
(above n 2) moves yet closer to expressly personifying law as an active agency, at 199: ‘The
claims the law makes for itself are evident from the language it adopts and from the opinions
expressed by its spokesmen, i.e., by the institutions of the law.” In his recent Justice in Robes
(Cambridge Mass, Belknap Press, 2006), Dworkin takes on the personification involved in
Raz’s idea that law raises a claim to legitimate authority (at 199-200).
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Law considered generically is a kind of normative order; specifically, it is
institutional normative order.* Among the elements to be found in institu-
tional normative orders are normative sentences issued by various authori-
tative institutions enacting certain rules into law, and these rules are
sometimes known as ‘laws’. Jurists of various kinds (judges, professors,
scholars and the like) state propositions of law, and these propositions may
be said, controversially or not, to be evidentiary or constitutive of what the
law is in a particular jurisdiction. When a normative order exists some-
where, and a fortiori an institutional normative order, a certain state of
affairs obtains among a certain group or society of people associated with
a certain territory (state law), or a certain religion (canon law, Shari’a, the
Talmud etc), or a certain organised sport (golf, football, cricket, etc). The
state of affairs comprises human acts and interactions distributed through
space and time which can be envisaged as orderly on the ground that most
acts and interactions are carried out or deemed to be carried out with a
certain orientation to laws and the law, whichever species or instance of
law one has in mind. Not merely are they so oriented, they are by and large
in conformity with what is prescribed in relevant norms.

The existence of a normative order is thus a state of affairs, like peace,
or the aftermath of a hurricane or Tsunami, or a functioning market
economy. States of affairs do not have intentions, do not make claims, and
are incapable of performing speech acts. They should be distinguished
from entities that can have intentions, can make claims, can perform
speech acts. This should be insisted on, even though such entities can do
such things only in the context of certain kinds of state of affairs (existence
of a language community at least, and possible existence of a state with a
working legal order, or a seriously observed religion, or a community of
golfers or cricketers or footballers, football fans, commentators and the
like).

In a state which has (and indeed is partly constituted by) a territorially
effective legal order,’ this entails the existence of various agencies defined
and established through complex sets of norms-in-force. These must
include at least: courts, legislative organs and executive government with
subordinate administrative agencies. Moreover, as a scheme of imputation
of rights, duties, powers and other legally determined relations and
relational properties, the law must also contain provisions as to what
entities are capable of being the subject of such imputation. Human beings,

4 For a fuller account of this thesis, see N MacCormick, Institutions of Law (Oxford,
Oxford University Press, 2007). Compare N MacCormick, Questioning Sovereignty (Oxford,
Clarendon Press, 1999) ch 1 and Rbetoric and the Rule of Law (Oxford, Oxford University
Press, 2005) ch 1.

5 Compare MacCormick, Questioning Sovereignty, above n 4 at chs 2 and 3, Institutions
of Law, above n 4 at ch 5.
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at least upwards of a certain minimum level of maturity, are naturally
among the law’s ‘persons’, being indeed classed in many schemata as
‘natural persons’. Other group and corporate entities of various kinds may
also count as persons, that is, as points of imputation of acts and resultant
rights, duties and powers. Persons in private law and public agencies of
various kinds in public law are the beings recognised as having the capacity
to act in the law.6

State law is highly institutionalised and to some degree effectively
coercive. This gives it a special place among instances of institutional
normative order. It creates the conditions in which relative civil peace is
possible, if not always satisfactorily secure and widespread. This is
important, since only with a reasonable degree of civil peace can there
flourish other forms of institutional and non-institutional normative order,
including supra- or trans-state orders such as confederations (eg, the
European Union) or international sporting associations (eg, FIFA), and the
supreme instance of non-institutional normative order, autonomous moral-
ity.

In turn, the law-making, law-applying and governmentally acting insti-
tutions or agencies of the state have a particularly salient role. Legislatures
make laws. Everywhere, this is a fairly long drawn-out process involving
preliminary inquiries and consultations followed by several stages of
formal legislative debate with opportunities for amendments to be made to
the originally proposed text before the final vote on the basis of which the
text is finally enacted. Usually, there are further procedural steps required
before a legislative act comes into force as a binding law. Nearly all such
legislative procedures take place in public at nearly all their stages. Absence
of publicity in legislative proceedings is a matter for adverse comment and
calls for special justification, such as some public emergency. The law-
making of the Council of Ministers of the European Union is suspect on
this account, though some defend it on the ground of the international (or
intergovernmental) and partly diplomatic character of the process. The still
unadopted draft Constitution of the European Union lays down a principle
of publicity of all law-making acts in the Union that would have, and
might yet, set these concerns to rest.

Enacted laws have to be applied by courts in the context of properly laid
criminal charges or properly formulated and lodged civil claims. The
process of law application, at least in contested cases, frequently involves
issues of interpretation of legal texts, and the judiciary must resolve these,
normally giving in public the reasons for the interpretation they adopt and
apply in deciding individual cases. Such judicial decisions always have
some influence or authority as precedents, and in some legal systems

¢ See MacCormick, Institutions of Law, above n 4 at ch 5.
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judicial precedents are formally acknowledged as sources of binding legal
rules in certain conditions. Ministers of the central government and
subordinate executive officials, as well as relatively independent law-
enforcement agencies (police forces, customs authorities and the like) see to
the implementation of the laws. In doing so, they exercise discretionary
powers conferred on them by the constitution or other laws, being
answerable before the legislature for the wise exercise of discretion and
being controllable by the judiciary as far as concerns the legality of their
acts. The legality of governmental action, including due attention to any
requirements in the constitution or in ordinary law concerning respect for
fundamental human rights, is a condition for the existence of a ‘law-state’
or Rechtsstaat.

To a very large extent, the acts of higher agencies of government—in
legislature, executive and judiciary—are confined to those that fall within
the category of ‘speech acts’.” What they do, they do by issuing formal
linguistic utterances. The physical implementation of the law’s require-
ments occurs much further down the chain of public responsibility, or
indeed occurs simply through citizen compliance with enacted laws. Any
claims to correctness or authority associated with law will thus be found in
the context of these speech acts.

Both Alexy and Raz, in fact, impute to a personified ‘law’ the acts of
those engaged in legislating, judging and ministerially executing laws and
legal powers. These, they contend, constitute a coherent set of activities
only to the extent that all the human actors actually orient their acts
toward a single constitutional framework in a certain largely shared
understanding of that framework. The overall coherence and co-ordination
of many and disparate human acts makes it reasonable, even necessary, to
impute them to some single common point of reference, and thus to ‘the
law’. Hence any claims or conditions that attach to the relevant human
speech acts can also be imputed to the law itself.

Indeed, there is a vital point in this contention. To be sure, the possibility
of the coherence and co-ordination of many diverse acts cannot be taken
for granted. Some single point of imputation may indeed be sought. A
more obvious contender for such a single point of imputation would,
however, surely be ‘the state’ rather than the law itself, at any rate in the
case of state-law. The state is commonly personified as an acting subject,
and the actions that are imputed to it are all legally oriented human acts of
a governmental kind. Only, however, if one accepts the rather contentious

7 JL Austin ‘Performative Utterances’ in JL Austin, Philosophical Papers (JO Urmson and
GJ Warnock (eds), Oxford, Clarendon Press, 1961) 220-9. Compare Austin, How to Do
Things with Words (Oxford, Clarendon Press, 1962); see also ] Searle, Speech Acts
(Cambridge, Cambridge University Press, 1969).
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proposition of Hans Kelsen that the law and the state are identical,® the
same object viewed in different ways, does the transition over from
imputing many acts to a single state also justify imputing them to a
personified law. Quite apart from any other possible reservations that
might be expressed towards this Kelsenian thesis, in the particular present
context of a collection of essays about Robert Alexy’s work it is relevant to
observe that the identity of law and state entails that every state is a
law-state or Rechtsstaat.

Contrariwise, it seems important to acknowledge that states as political
entities can either be or fail to be law-states. The governance of states,
through the conduct of those who exercise effective power within them,
may be governance with full and fair respect for constitution and sub-
constitutional law, or it may to a lesser or greater extent fail to respect
constitutionality and legality. Law, in this light, sets a potential, and often
an actual, constraint on official action. It is not simply the state by another
name, but a possible framework that constrains and channels state action,
that is, the acts of persons holding superior governmental positions within
the state, whether legislative, executive or judicial. What matters is the
character of the constraints that an aspiration to legality would put upon
their acts and ways of acting . We can then ask what if any implications
flow from the fact that persons exercising authority in the state do, or
purport to, act under law and with a view to lawfully making new laws or
to implementing and giving effect to laws, whether newly made or already
existing laws. A law-state is a political achievement, not a tautology.

Thus it remains, in my respectful submission, misleading to impute
speech acts to ‘the law’ itself.® But it is illuminating to consider what are
the presuppositions and implications involved in the performance of
acts-in-law by those who carry on the highest business of government in a
law-state. In common with any form of speech act, there are presupposi-
tions, or preparatory conditions, that have to be in place before such acts
can be genuinely performed at all. The blowing of a whistle can signify a
referee’s decision only if we presuppose an ongoing game of football (or
other like game), conducted under established rules of football, and only if
we suppose the whistle-blower to have been appropriately empowered to
act as referee. So too in the case of state action, there are necessary
presuppositions of anything counting as an act of legislation, or an act of

8 See Hans Kelsen, The Pure Theory of Law (Berkeley, Cal, University of California Press,
1967) 279-319, discussed in MacCormick, Questioning Sovereignty, above n 4 at 21-2.

° I share this view with Carsten Heidemann, ‘Law’s Claim to Correctness’ in S Coyle and
G Pavlakos (eds), Jurisprudence or Legal Science? (Oxford and Portland, Hart Publishing,
2005) 127-46. Heidemann is yet less persuaded than I about the degree to which a legislator’s
claim to being legally correct necessarily evinces some aspiration to justice, at least a
purported aspiration to justice
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participating in a legislative proceeding. It is presupposed that the legisla-
ture functions within some kind of state or state-like organisation. For this
activity to be meaningful presupposes the existence of a constitution that
defines the composition and functions of the legislature, and regulates, or
provides for the regulation of, elections to membership of the legislature.

In general: all purported acts of legislation involve an implicit claim (or
sometimes indeed an express one) on the part of all those participating that
each is constitutionally empowered to play the relevant role in the
legislature. And only if the claim is in fact a justified one in the prevailing
conditions are the conditions for ‘felicity’ in a law-making utterance
satisfied. Purporting to legislate involves the claim; successfully doing it
presupposes that the claim is sound or justified. Much the same goes for
purported acts of adjudication or of executive decision-making. The
authority to do such things must be found in or derived from the
constitution. Acts that purport to be adjudicative or executive involve an
implied claim to have been constitutionally placed in office and relevantly
empowered. The only valid acts are those in relation to which the
conditions are actually satisfied.

In all these respects, the proposition that governmental acts-in-law
presuppose the authority of the actor, and thus involve an implicit claim by
the actor to have appropriate authority, is obviously true. It is also
important notwithstanding its obviousness. Does it also follow, as Raz
claims, that the claim to be authoritative involves a claim to be establishing
morally sound reasons for citizens’ actions such as to pre-empt the citizen’s
own recourse to moral reasons? Is it the case that legislation supplants
moral reasoning by citizens to the extent that it is valid? This is highly
implausible. Certainly, in future legal disputes on this subject matter, legal
decision-makers will have to have regard to the enacted law rather than
(though not necessarily to the total exclusion of) considerations of the
moral or other policy grounds which motivated the majority in the
legislature to enact it. Certainly, one point of legislation in subject matters
which are under dispute among the citizens of a state, is that for practical
purposes in relation to the governance of the state, legislation closes the
argument for the time being. Smoking in public may be harmful and
unpleasant, or it may be the exercise of an elementary liberty. But once the
issue becomes contested whether or not to ban the smoking of tobacco in
‘enclosed public spaces’, the legislature has to reach some decision, and
that settles the matter as a question of law. The morality or otherwise both
of the activity, smoking, and of the legislative decision, to ban or not,
remains, however, as much an open question as ever it was before. In this
sense, though some moral authority may attach to the activity of law-
making, and to its output, laws, it is in no sense pre-emptive or exclusion-
ary moral authority. If the state in question has a fair and democratic
constitution, this fairness and democratic character should be taken
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seriously even by those who disagree with the particular decision. Excep-
tional cases excepted, those who support democratic institutions and take
their part in them as voters always have strong, though not always
overriding, moral reasons to respect even those legislative decisions with
which they disagree. They have reason to go along with them, if only under
protest and while seeking to organise a new majority to bring about repeal
or amendment, or while articulating some new constitutional interpreta-
tion that would permit a challenge to the validity of the legislation under
the constitution.

This does not seem to confirm or support Raz’s broader claims about
law’s claim to authority, based on what he calls the ‘service conception of
authority’.10 At least some legislators may be presumed to adhere to some
more or less Kantian version of the autonomy of moral agents as
foundational to moral reasoning and judgement.!! If they do, they will
themselves firmly reject any suggestion that they are in the business of
settling moral issues for their fellow-citizens. It will be sufficient for them
to claim that they do have the authority conferred on them by the
constitution, that they are exercising it within the constitutional limits that
apply, and that they in good faith believe the legislation to be necessary for
promoting some aspect of the common good consistently with a proper
regard for justice.

The latter considerations move us closer to endorsing something like the
Alexian ‘claim to correctness’, while not buying into Raz’s version of a
‘claim to authority’. Again, it is to be insisted that the claim is that of the
law-maker, not that of the law itself. Nevertheless, the law-maker’s claim is
one that depends on a certain understanding of the character of that which
the law-maker purports to make, namely, a law.

In other places, I have pointed out that many British statutes bear names
that are variations on ‘Administration of Justice Act’, dealing in various
ways with the organisation of the system of courts and the regulation of
practice in them. Many pieces of legislation have in their time roused great
protest concerning the injustice of the provisions contained in them. For
example, legislation promoted by the Thatcher administration in the
United Kingdom in the 1980s introduced a new and hotly contested form
of local taxation known as the ‘community charge’, but universally
pilloried by its opponents as the ‘poll tax’. Should the legislation not then
have had the title “‘Unjust Poll-Tax Act 1987 or something of the kind?
Would that not have made more intelligible its speedy repeal by the
successor Conservative administration of John Major? Why are there not
‘Administration of Injustice Acts’, if sometimes law is indeed unjust?

10 See Raz, Ethics in the Public Domain, above n 2 at 198-9.
1 Compare MacCormick, Institutions of Law, above n 4 at ch 14.
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A part of the answer to these rhetorical questions is simply to draw
attention to the constraints of political rhetoric. It would be politically
self-defeating to introduce legislation whose title apparently acknowledges
the correctness of the critique mounted by the government’s opponents.
The government that proposes legislation to the Parliament in any state
does so by way of implementing a policy programme that its supporters
commend as serving justice and the common good. It would be politically
absurd to deny that aim in the very words of one’s legislation.

Yet the point goes beyond mere political rhetoric, and comes to rest on
the considerations that dictate the canons of political rhetoric. Why ought
politicians in legislatures to be claiming that they serve justice and the
common good? One answer might be that no one would vote for them if
they did not, except possibly in a context of sharply divisive class politics
where it might be sufficient to assert that one is pursuing class interests.
Surely, however, in that case it would be necessary at least implicitly to be
arguing that the class interest ought to be favoured in order to overcome
some established injustice. In legislative politics, there is always some
underlying claim about just demands and the demands of justice.

That this is so indicates that law is unthinkable without some ascription
of value-laden functions to it. Law is for the securing of civil peace so far
as possible; civility requires a common sense of justice, for there is no peace
where there is injustice. Certainly, what justice requires may be and often is
deeply controversial, dividing people sharply into opposing political
camps. Nevertheless, to openly proclaim the maintaining or the maximis-
ing of injustice as the point of law is to maintain what is not seriously
sustainable. Even in all the contests of political debate, whoever puts
forward a legislative programme purports to be laying out a reasonable
and reflectively justifiable conception of justice and the common good for
the community to which the (draft) legislation is addressed. So those who
purport to legislate do not merely evince a presupposition that the
conditions for their exercising constitutional authority exist. They also
evince a supposition that what they do will in some way enhance the
common good of the community, either in a way that squares with or
indeed in a way that actively procures some needed element of justice in
the community. An openly avowed belief that one’s actions would violate
basic and minimal requirements of justice would be inconsistent with the
sincerity conditions!'2 implicit in performing the legislative role.

All this depends on some unstated premises and arguments, but these
can be stated and justified, as I have attempted to do elsewhere.!3 The
upshot is that I come to conclusions far from incompatible with those of

12 Compare Searle, above n 7.
13 This chapter expresses in compressed form arguments that I have attempted to develop
in full in Institutions of Law, above n 4, particularly in Part IV of that book.
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Robert Alexy, but by a somewhat different route. In particular, T agree that
a well-founded conception of law, such as I claim to have achieved in my
version of the institutional theory of law, has to include a version of the
Radbruch formula. Whatever violates basic requirements of justice accord-
ing to any reasonably assertable conception of justice ought not to be
recognised as law. In itself, this is vague and highly contestable. But in the
contemporary world there are established human rights instruments,
notably in Europe the European Human Rights Convention. These provide
a positivised means of establishing in an interpersonal and interstatal
context an identifiable limit beyond which legislators and governments
cannot go, and which all judges ought to respect by virtue of their office as
such, albeit taking account of their own constitutional position and
tradition.

This partly lies behind, and partly receives support from, reflection on
the felicity conditions and sincerity conditions that apply to speech acts
that are acts-in-law by way of legislating, adjudicating and deciding in an
executive capacity. Is this because law itself expresses a claim to correct-
ness? This seems to me an unhelpfully metaphorical way of expressing
what can be stated more clearly. It is, of course, true that any speech act
implicitly carries with it a claim to its correctness. In the case of legislative
speech acts this ostensibly trivial point acquires seriousness from the point
at which one asks what it is to act correctly in the capacity of a legislator.
The answer offered here is that this requires an at least implicit and more
often an explicit orientation to a sincerely held conception of justice and
the common good.

To this extent and in this sense, we can accept that the claim or
pretension to correctness implicit in acts of law-making entails reference to
justice, that is, to some reasonable conception of justice. Law-makers who
act cynically from other concealed motives or brutally for other expressed
motives may be able to operate in a system which can successfully coerce a
population into a large degree of observance of the laws they purport to
make. But what they make, under whatever name they make it, need not
and should not be acknowledged as other than gravely defective law, if law
at all, by analysts or observers not in thrall to their enforcement apparatus.
This ‘claim to correctness’, if such it be, is that of the law-maker, not that
of the ‘law’.
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How Nomn-Positivism Can
Accommodate Legal Certainty

STEFANO BERTEA~

INTRODUCTION

EGAL CERTAINTY OCCUPIES a central place in law’s domain.

The very act of setting up a legal order reflects, among other things,

a demand for certainty: by subjecting conduct to the governance of
rules, the law limits the range of permissible behaviour and legitimises
certain expectations, thus reducing contingency and complexity and super-
imposing an order on human interactions that would otherwise have in
them a wide potential for unpredictability and chaos.! So legal certainty—
the law’s ability to make behaviour more predictable and expectations
more reliable—is not just one among several ideals by which legal practices
can be assessed: it is a fundamental and necessary value of law. This seems
to support the view that the principle of certainty forms an indispensable
legal pair with the claim to justice: certainty and justice form a couplet that
no well-developed system of laws can ignore, since we cannot have a
working legal order unless its rules (or a core set of them) are certain and
its norms, procedures, and outcomes (or the bulk of them) are correct.2 But
certainty and justice stand more often than not in a conflictive relationship:
achieving a greater degree of certainty within a legal system can easily

Funding for this research has been provided by the Alexander von Humboldt
Foundation. I wish to express my indebtedness to Robert Alexy, Francesco Belvisi and
George Pavlakos for their helpful remarks on previous drafts of this chapter. Needless
to say, responsibility for the views expressed herein, as well as for any errors of form
or content, rests solely with me.

! These aspects are explored in Z Bankowski, Living Lawfully: Love in Law and Law in
Love (Dordrecht, Kluwer, 2001) 39-42.

2 For a similar view see ] Habermas, Between Facts and Norms (Cambridge, Polity, 1996
(orig edn 1992) 194-7, though he is not a lone voice in this.
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cause us to give up some of its correctness. In sum, at the core of law lies
an essential dichotomy between the principle of legal certainty and the
claim to justice.

This feature of certainty and justice—both of them being fundamental
values in law, and yet each colliding with the other—has been a source of
serious theoretical problems. And the reason is not far to seek: because
both bear a fundamental status, any comprehensive theory of law needs to
make sense of both, no matter if the relationship they stand in is conflictive
or otherwise. Different general approaches to law have dealt with the
essential dichotomy, but by and large they have been skewed toward either
certainty or justice, giving only a partial account of the other. The attitude
toward the essential dichotomy can be generalised: granted, we are taking
out the broad brush on a large and distinguished body of literature here,
but legal positivism can generally be said to more easily accommodate the
certainty of law and non-positivism its claim to justice.

Legal positivism understands the law as chiefly a body of entrenched
general standards that can be imposed on specific cases without recourse to
deliberative reasoning, the regulative ideal being to secure for the law the
highest degree of predetermination and certainty there is to be had. But this
approach ultimately fails to take seriously the claim to justice associated
with law, thus allowing a radical divergence between law and justice. So,
unsurprisingly, even extremely unjust norms can be qualified as legal on a
positivist view, so long as they have been properly enacted and are socially
efficacious. This amounts to making justice an altogether extra-legal
standard and denying it as an element constitutive of law. In a positivist
framework, then, the essential dichotomy is made into a less problematic
(and theoretically less interesting) contrast between a legal value and an
extra-legal one. This solution comes at the cost of oversimplifying the legal
domain, however, as it can be appreciated in the standard positivist claim
that legal theorists should not really concern themselves with matters of
justice (these falling beyond their scope and competence), a claim that
drastically narrows down the ambit of legal theory and causes it to bear
little relevance on the public discussion about issues of practical import.

Non-positivism, in contrast, makes central the thesis that ‘law consists of
more than the pure facticity of power, orders backed by threats, habit, or
organized coercion. Its nature comprises not only a factual or real side, but
also a critical or ideal dimension.’3 Non-positivism can thus acknowledge
the existence as well as the legal significance of the essential dichotomy,
but—as critics allege—only in a distorted, and hence inadequate, way. The
claim that implicit at any level in legal practice is a demand for justice

3 R Alexy, ‘On the Thesis of a Necessary Connection between Law and Morality: Bulygin’s
Critique’ (2000) 13 Ratio Juris 138.
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suggests an attitude whereby certainty is subordinated to justice and made
worthy of protection only derivatively, that is, only insofar as certainty
proves compatible with justice and functional to it. There is hardly a case
that could be made for non-positivism if it did actually stage such a
subordination: no theory can be truly comprehensive if it fails to account
for all of the fundamental features of law, and since non-positivism aspires
precisely to such comprehensiveness, it must explain the ideal side of law
(and the connected claim to justice) without thereby forsaking its factual
side (and the connected claim to certainty).

Here, T will assess whether non-positivism can suitably accommodate
certainty and hence be a genuinely general theory of law. I will do this by
looking at a specific version of non-positivism—Robert Alexy’s—and
seeing whether it can explain law’s claim to certainty. This argument will
proceed by selectively introducing Alexy’s theses on the nature of law and
on legal certainty,* in a reconstruction aimed at explaining the strategy by
which Alexy works out the relationship between law and certainty, and at
showing how the need to account for certainty contributes importantly to
shaping his non-positivism. I will follow this up by generalising the
argument beyond Alexy and showing how non-positivism can well explain
legal certainty in an analytic and sophisticated way; which in turn shows,
among other things, that non-positivism can legitimately aspire to be a
comprehensive theory of law.

ALEXY’S NON-POSITIVIST THEORY OF LAW

Alexy articulates a rationalist conception of law based on discourse theory.
On this conception, not only is the existence of law rationally required, but
its structure and substance are deeply conditioned by practical reason, too.
The existence of law is rationally required insofar as we need to have a
system of laws in place to make up for the shortcomings of practical
reason. For, not all controversies on normative issues for which a rational
solution is required can be worked out by practical reason alone; some
issues remain unresolved, and the only way we can overcome this practical
indeterminateness—and solve specific disputes—is if we can rely on general
norms created through a set of pre-established rule-governed procedures.’
Alexy, then, presents the law as an institutionalisation of practical reason,
that is, as a formal instantiation, specification and supplementation of

4 For a more exhaustive introduction to Alexy’s conception of law, see S Bertea, Certezza
del diritto e argomentazione giuridica (Soveria Mannelli, Rubbettino, 2002) 189-255.

> The practical indeterminateness of practical reason, connected with the whole problem
of knowledge, is considered by Alexy to be one of the main reasons for setting up a system of
law. On this question, as well as on the other problems for which law is offered as a remedy,
see R Alexy, ‘My Philosophy of Law: The Institutionalisation of Reason’ in L] Wintgens (ed),
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practical reason. However, on this view reason does not completely retreat
when its service is done in creating a legal system, but rather simply it
acknowledges its need to be complemented. Thus, although there are
disparate contents that the law can take as an institution shaped and
constitutively constrained by reason, it cannot take just any content.
Contrary to the key positivist thesis that ‘any content whatever can be
law’,6 this means that law’s autonomy from reason is only partial; which
lends from the outset a non-positivist flavour to Alexy’s theoretical
enterprise.

There is a typical structure that legal systems will present when under-
stood as institutionalisations of practical reason, a structure consisting of
different levels. At a high and abstract level stands the constitution: not a
constitution positivistically conceived (ie a supreme norm enacted by the
highest power) but rather a constitution designed to integrate and contex-
tualise the main rules and principles of rational discourse. This implies that
constitutions have a minimal necessary content: they must incorporate the
basic human rights (a substantial requirement) and the form of democracy
(a procedural requirement).” Still, a constitution cannot alone ensure
determinateness in the practical sphere, and so a further normative level is
needed: the level of legislation. Legislation is an authoritative statement
enacted by a competent institution: it accords with the constitutional
provisions directly and with the directives of practical reason indirectly.
Thus, the legislator’s freedom of choice, though it does not vanish
altogether, receives from the outset a double delimitation.® But even here,
constitutional and legislative norms combined do not suffice to implement
practical reason and make it conclusive. Practical determinateness can be
achieved only at a further normative level: that of legal discourse within
the framework set up by constitutional and legislative provisions. Legal
discourse—a practice aimed at assessing and comparing alternative solu-
tions to the controversies arising in a system of law—is a special case of
practical reasoning: at the same time as it uses reason to address normative
issues (this makes it a standard case of rational discourse), it proceeds
under a set of more demanding and limiting constraints and conditions
(and it is these conditions that make legal discourse a special case of

The Law in Philosophical Perspective (Dordrecht, Kluwer, 1999) 23-45 at 32--3. In this
regard Alexy follows I Kant, The Metaphysics of Morals (Cambridge, Cambridge University
Press, 1996) 124.

¢ H Kelsen, Pure Theory of Law (Berkeley and Los Angeles, University of California Press,
1967 (orig edn 1960)) 198.

7 Alexy, above n 5, esp at 35-8.

8 On the rational necessity of legislation see A Aarnio, R Alexy and A Peczenik, ‘The
Foundation of Legal Reasoning’ (1981) 12 Rechtstheorie at 273-4.
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rational discourse).? So the structures and forms of legal reasoning differ
from those of rational reasoning on practically relevant subjects, but
without coming into contrast with them.!© The forms of legal reasoning
may be more or less institutionalised: in legal-theoretical and dogmatic
discussions among academics, the practice of legal reasoning is open-
ended; but when taken into the hands of decision-making institutions
called on to settle controversies by authority, it takes on formal
constraints—controversies could not find any final conclusion unless
further constraints are placed on the rational discourse by which they are
worked out. These constraints do not all have a rational foundation, to be
sure, but their use in the law ‘does not entail a farewell to reason,
though’,!1 for even here, where legal reasoning is institutionalised, its
forms comport with the basic criteria of rational discourse on practical
matters.

From these remarks emerges a concept of law based on the connection
thesis, which stipulates a conceptually necessary connection between law
and rational morality. The two main arguments on which Alexy grounds
the connection thesis are the argument from correctness and that from
extreme injustice.!? The argument from correctness derives the conceptu-
ally necessary connection between law and rational morality from the fact
that legal systems necessarily raise a claim to correctness. The argument
from extreme injustice is basically a sophisticated restatement of the
‘Radbruch formula’, whereby an extremely unjust provision is not only
morally defective but also legally invalid: authoritative directives cease to
exist as law when they overpass the point of extreme injustice. On this
view, then, the law cannot be made totally independent of critical morality,
since there are different sorts of standards that laws must meet before they
can qualify as valid: not only systemic, procedural and social standards,
but also moral ones. These arguments go into a conception of law that
combines three basic elements: what has been issued (authoritative issu-
ance), what is efficacious (social efficacy), and what is morally right (moral
correctness). And this in turn yields a definition of law as a:

? See Aarnio, Alexy and Peczenik, above n 8 at 274-8. Alexy’s theory of legal reasoning
takes up the forms of justification typically used in law and proceeds from the ‘special case
thesis’, on which see R Alexy, A Theory of Legal Argumentation (Oxford, Clarendon Press,
1989) 14-20; and R Alexy, ‘The Special Case Thesis’ (1999) 12 Ratio Juris 374.

10 These structures and forms are analysed in detail in Alexy, A Theory of Legal
Argumentation, above n 9. For a summary statement, see in particular ibid at 297-302.

11 Aarnio, Alexy and Peczenik, above n 8 at 278.

12 For a synthetic exposition, see R Alexy, ‘Law and Correctness’ (1998) 51 Current Legal
Problems 205-21; R Alexy, ‘A Defence of Radbruch Formula’ in D Dyzenhaus (ed),
Recrafting the Rule of Law: The Limits of Legal Order (Oxford and Portland, Oregon, Hart
Publishing, 1999) 15-39; and R Alexy, ‘The Nature of Arguments about the Nature of Law’
in LH Meyer, SL Paulson and TW Pogge (eds), Rights, Culture, and the Law (Oxford, Oxford
University Press, 2003) 3 at 9-16.
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system of norms that (1) lays claim to correctness, (2) consists of the totality of
norms that belong to a constitution by and large socially efficacious and that are
not themselves unjust in the extreme, as well as the totality of norms that are
issued in accordance with this constitution, norms that manifest a minimum
social efficacy or prospect of social efficacy and that are not themselves unjust in
the extreme, and, finally, (3) comprises the principles and other normative
arguments on which the process or procedure of law application is and/or must
be based in order to satisfy the claim to correctness.!3

This non-positivist definition of law maintains that the legal system
consists of norms (in the form of either rules or principles), but that it also
embodies the rational procedures necessary to understand, compare, apply
and justify such norms.'* This is to argue that duly enacted and socially
efficacious directives do not make up the whole of the legal domain: the
law consists of much more than the structured set of its constituent norms;
it consists, too, in a level of reasoning and procedures by which these
norms get their structure. This level amounts to a rational component of
law that must be taken into account and, ultimately, incorporated in any
comprehensive conception of law. Therefore, in essence, Alexy’s view
brings reason to bear as a component of the legal domain in so loosening
the link between law and authoritative issuance.

ALEXY’S POSITION ON LEGAL CERTAINTY

In the last section I clarified that in Alexy’s conception, law is an
instantiation of practical reason. In like manner, Alexy looks at legal
certainty (Rechtssicherbeit): the certainty the law seeks to secure is a
specification and implementation of rational certainty (GewifSheit), ie it is
designed to complement and remedy the limited certainty provided by
rational discourse. So we have to look at Alexy’s conception of rational
certainty before we can move on and understand what he means by legal
certainty. Rational certainty (ie the certainty that rational discourse will
provide) can be equated with rational determinacy, meaning the ability of a
procedure to lead to stringent conclusions and hence make possible a
rational agreement on practical issues. In discourse theory, a conclusion is
stringent when it is either ‘discursively necessary’ or ‘discursively impossi-
ble’, that is, when the criteria of rational discourse require a given

13 Alexy, The Argument from Injustice (Oxford, Clarendon Press, 2002) 127.

4 On this point see R Alexy, ‘Idée et structure d’un systéme du droit rationnel” (1988)
Archives du philosophie du droit 23 at 36-8; and R Alexy, ‘Sistema juridico, pricipios
juridicos y razon practica’ (1988) 5 Doxa 139 at 148-9. On the distinction between rules and
principles, and on the rational procedure by which to handle norms (the procedure of
balancing), see R Alexy, A Theory of Constitutional Rights (Oxford, Oxford University Press,
2002) 44-110; R Alexy, “The Nature of Arguments about the Nature of Law’, above n 12 at
3-16; and R Alexy, ‘Balancing, Constitutional Review, and Representation’ 3 I-CON 572-81.
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conclusion, or when they rule it out unequivocally. In either case, practical
reasoning helps us to arrive at univocal, and hence certain, answers to
practical dilemmas. In fact, ‘several judgements of value and of obligation
as well as several rules are stringently required and flatly excluded by the
rules of discourse’.!® This is the reason why we can use the rules and forms
of rational discourse to settle normative controversies: because they
increase ‘the probability of reaching agreement on practical issues’.'6 Even
so, there will be practical matters that the structures and procedures of
rational discourse cannot settle conclusively, failing to produce any perma-
nent agreement. For, it may well be that ‘two incompatible normative
statements or rules can be justified without violating any of the rules of
discourse’.1” There is only so much certainty that rational discourse can
secure: between the discursively necessary and the discursively impossible
lies the discursively possible, the realm inhabited by anything that can be
justified without acting inconsistently with the standards of rational
discourse. And since at least a few of these normative standards are
mutually incompatible, rational reasoning lets in a margin of indetermi-
nacy, failing to yield any certain solution as to what course of action ought
to be taken. It is here that we must turn to other forms of guidance. But we
can do so on the condition that we do not thereby come into contrast with
the standards of practical rationality. Legal systems are paradigmatic
instantiations of such complementary institutions providing us with guid-
ance in the practical sphere; which by analogy makes legal certainty the
necessary complement of rational certainty.

We can see, then, that the question of legal certainty occupies a central
position in Alexy’s thought. In the end, it is a demand for certainty that
justifies the transition from purely rational to legal discourse: a legal order
is required because it can contribute to reducing the uncertainty surround-
ing matters of practical relevance. Legal certainty is thus made to bear a
close connection with the law, but even more importantly, it does so as a
value, an end worthy of pursuit. Conceiving of certainty as a value, as
opposed to a fact, of law allows Alexy to avoid hypostatising the
connection between law and certainty as well as the importance of
certainty itself. Thus, in showing how legal systems can become more
determinate by expanding the realm of certainty—the discursively neces-
sary and the discursively impossible—he points out that no such system
can ensure a conclusive answer to every possible controversy where a
practical matter is at issue.!® The law can reduce, but not eliminate, the

-
“w

Alexy, A Theory of Legal Argumentation, above n 9 at 207.

Ibid at 206.

7 Ibid at 207.

8 See, in this regard, Alexy, ‘Sistema juridico, pricipios juridicos y razon practica’, above n
14 at 150-1.
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number of unanswerable practical questions. This makes legal certainty a
regulative idea: all legal systems present some degree of uncertainty, and
they must strive to replace as much of it as possible with determinacy.
However, although Alexy does not hypostatise legal certainty, he does
assign to it a value that cannot be compromised. For Alexy legal certainty
is a ‘material legal universal’, meaning that it is one of law’s ‘necessary
properties’, one of the universalia juris, ie the elements that law needs to
have if it is to be conceived as an institutionalisation of practical reason.!?
In fact, if we accept that the law arises out of a demand for certainty, then
at least part of law’s justification will have to lie in its ability to remedy the
unavoidable uncertainty of practical rationality. Yet even here, important
as certainty may be in its being a necessary property of law, it does not
figure as the only value of law—it must therefore be weighed against other
values that may come into conflict with it.20

With these preliminary philosophical considerations in place, we can
move on to Alexy’s treatment of the more specific and technical aspects of
the certainty that can be secured by having a system of law in place. As a
special case of rational certainty, legal certainty is likewise concerned with
determinateness: legal directives are determinate when their addressees can
come to know exactly what they are and what they prescribe and entail.
This kind of knowledge is both general and particular. We have certainty
when we know the abstract norms making up a given legal order, but we
also need to know how these norms can be applied to specific contexts
yielding concrete decisions that are rationally determinate. There are
various mechanisms that legal systems offer in this effort to achieve a
satisfactory degree of general and specific certainty. Alexy lays stress on
three of them: internal justification, dogmatic reasoning and precedent. By
internal justification is meant the component of legal justification that is
‘concerned with the question of whether an opinion follows logically from
the premises adduced as justifying it’.2! In support of the legal syllogism
(and answering the scepticism it tends to draw forth) Alexy strenuously
defends the view that legal justification may on certain occasions require
showing that a conclusion, say, a statement with which a dispute is settled,
follows logically from a set of valid legal premises.22 The use of deductive

19 R Alexy, ‘Law, Discourse and Time’ Beiheft 64 Archiv fur Rechts- und Sozialphilosophie
(1995) 101 at 102. These necessary properties of law that ‘exist in all legal systems and all
law must possess independently of time and space in order to be a legal system or law’ (ibid at
101) include formal as well as substantive elements. Among the formal elements are the
concepts of obligation, prohibition and permission; among the substantive ones is that of
certainty. Accordingly, Alexy calls legal certainty ‘a universal value’ (ibid at 108).

20 On this aspect see Alexy, above n 13 at 52.

21 Alexy, A Theory of Legal Argumentation, above n 9 at 221.

22 The legal syllogism is criticised in the seminal works of T Viehweg, Topik und
Jurisprudenz (Miinchen, Beck, 1954); C Perelman and L Olbrechts-Tyteca, The New
Rhetoric: A Treatise on Argumentation (Notre Dame, Notre Dame University Press, 1969
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reasoning in legal justification is not only possible but also valuable, as it
contributes to increasing the overall certainty of law: ‘articulating universal
rules facilitates consistency in decision-making and thereby contributes
towards justice and legal certainty’.2> Thus, Alexy’s insistence on the
importance of deductive reasoning in law ultimately reflects a demand for
certainty. Dogmatic reasoning and the doctrine of precedent, too, come in
the service of legal certainty: they do so by providing stability. Dogmatic
reasoning enables this function by serving the ‘principle of universalisabil-
ity’, regarded not only as ‘an elementary aspect of the principle of justice’
but also as the root of legal certainty;2* the practice of following precedent,
for its part, in addition to serving stability, directly provides ‘legal certainty
and the protection of confidence in judicial decision-making’.25 These
remarks show that Alexy understands the certainty of law to depend
heavily on the rationality of the argumentation used in running the legal
system. The rationality of legal reasoning strengthens legal certainty and
undermines it if endangered: others things being equal, the closer legal
reasoning comes to the ideal of rational discourse, the more certain will be
the legal system in which such reasoning is regularly carried out. There can
be no certainty without rationality.2¢

The preceding remarks put us in the best position to appreciate that not
only is Alexy quite aware of the pride of place certainty enjoys in the legal
domain but also that he assigns to legal certainty an equally prominent role
in his own theory—a non-positivist theory of law, mind you. This fact
shows that there is nothing in Alexy’s theory to prevent it from giving a
sophisticated and detailed account of legal certainty. A closer look at
Alexy’s non-positivism will enable us to see how it does this. Under the

(Orig ed 1958)); and C Perelman, Logique juridique. Nouvelle rbetorique (Paris, Dalloz,
1976) as well as in the more recent contributions of JM Makau, ‘The Supreme Court and
Reasonableness” (1984) 70 Quarterly Journal of Speech 379; RD Rieke, ‘The Judicial
Dialogue’ (1991) 5 Argumentation 39; M Maneli, Perelman’s New Rbetoric as Philosophy
and Methodology for the Next Century (Dordrecht, Kluwer, 1993); and DA Herbeck,
‘Critical Legal Studies and Argumentation Theory’ (1995) 9 Argumentation 719.

23 Alexy, A Theory of Legal Argumentation, above n 9 at 230. See also R Alexy, ‘Legal
Expert Systems and Legal Theory’ in H Fiedler et al (eds), Expert Systems in Law (Tiubingen,
Tubingen University Press, 1988) 69-74 at 69.

24 Alexy, A Theory of Legal Argumentation, above n 9 at 266.

25 Ibid at 277. Cf Alexy, above n 19 at 109.

26 It is important to note that on Alexy’s view the link between certainty and rationality is
complex and non-linear. In other words, rationality cannot without distortion be equated
with absolute certainty: it is not the generation of certainty which constitutes the rational
character of jurisprudence but rather its conformity to a number of conditions, criteria, or
rules’ (Alexy, above n 9 at 293). Couple this with Alexy’s statement that compliance with
rules which instantiate the demands of practical reason ‘does certainly not guarantee the
conclusive certainty of all results’ (ibid at 179), and you get the conclusion that a procedure
can be rational and still fail to achieve a satisfactory level of certainty.
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single label non-positivism comes a wide variety of theories of law,27 all of
them joined by a fundamental tenet which is the connection thesis, the
proposition that in the definition of law moral elements must be included.
What marks these theories apart is their construction of the connection
thesis, and this is the ground on which can be tested their ability to provide
an account of legal certainty, and so a comprehensive explanation of law.
This is admittedly rather blunt, but Alexy’s non-positivism can be distin-
guished from other versions by two features. The first of these, the
‘source-family thesis’, says that the law is source-based, meaning that the
law is a social institution whose existence and content depend, among
other things, on authoritative enactment.28 This means that the law carries
within it the conditions of its own institutionality and efficacy, and hence
that moral correctness—though a necessary condition for a standard to
qualify as law—is not sufficient to this end.?® The second distinctive
feature of Alexy’s non-positivism consists in the kind of connection it
establishes between law and morality, distinguishing a classifying connec-
tion from a qualifying one. In both cases the connection is conceptually
necessary. But in a classifying connection, a norm or system of norms that
should fail given criteria of rational morality could not be classified as a
legal norm or system. In a qualifying connection, such a failure would
instead be less consequential, bringing a legal defect but not invalidating
the norm or system of norms.3° And this is Alexy’s position: a norm can be
valid even if it breaches critical morality. The exception comes only in the
event of a serious breach: the only way a socially efficacious norm duly
enacted by a competent authority can be made legally invalid on moral
grounds is if this norm is unjust in the extreme.3!

These two distinctive features of Alexy’s non-positivism can both ulti-
mately be explained as attempts to accommodate the demands of certainty
associated with the existence of law. Let us consider first Alexy’s distinc-
tion between a classifying and a qualifying connection of law and morality.
Any version of non-positivism based on an unqualified connection thesis

27 Among the different types of non-positivism, we have various versions of natural law
theory as well as of interpretivism.

28 On the source-family thesis see R Alexy, ‘Effects of Defects: Action or Argument?
Thoughts about Deryck Beyleveld’s and Roger Brownsword’s Law as a Moral Judgement’
(2006) 19 Ratio Juris, 169-179; and R Alexy, ‘The Separation between Law and Morality: A
Debate between Robert Alexy and Andrei Marmor’, unpublished paper prepared for IVR
World Congress, Granada, Spain, 27 May 2005.

2% The main contemporary versions of natural law theory disagree with this thesis. See D
Beyleveld and R Brownsword, Law as a Moral Judgement (London, Sweet and Maxwell,
1986) 159-64.

39 Not all versions of non-positivism draw the distinction between a classifying and a
qualifying connection. For a sophisticated version of non-positivism that does not rely on this
distinction, see Beyleveld and Brownsword, above n 29.

31 See Alexy, above 13 at 40-62.
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will be vulnerable to the criticism that it cannot adequately account for
legal certainty. For, an opponent of non-positivism might argue, moral
standards cannot unqualifiedly be incorporated into the law without
thereby jeopardising the law’s ability to guarantee a satisfactory degree of
certainty. Especially in a pluralist society, where deep controversy is always
surrounding moral standards and making it difficult to validate them, the
opponent would continue, the incorporation of morality into the law has
the effect of making the law subjective and arbitrary, thus reducing the
overall degree of certainty that a legal system can warrant. This argument
is sensible enough, but it only applies to an unqualified connection thesis: it
cannot be brought against a version of non-positivism based on the
distinction between a qualifying and a classifying connection of law and
morality. Alexy makes this point by observing that ‘the more extreme the
injustice, the more certain the knowledge of it’.32 So, since on Alexy’s
version of the connection thesis, a norm gets invalidated only when
extremely unjust, and since there is usually little doubt as to when injustice
is extreme, no radical uncertainty is likely to get passed onto the law. Alexy
does acknowledge that ‘there may well be cases . .. in which one cannot
say with complete certainty whether or not the extreme injustice is at
hand’, but he also adds that this can scarcely be considered an argument
against his moderate non-positivism, because it is only on rare occasions
that we cannot tell whether we are looking at a case of extreme injustice.33
Alexy’s qualified incorporation of morality into law, then, does not involve
sacrificing certainty beyond what is reasonable. His distinction between a
qualifying and a classifying connection of law and morality can therefore
be interpreted as designed to retain the connection thesis without thereby
having to let go of legal certainty.

We can further appreciate the role of certainty as a defining feature of
Alexy’s non-positivism if we consider Alexy’s discussion of the criteria for
the validity not only of single norms, but also of the legal system as a
whole. In his treatment, Alexy takes up specifically the question whether
the failure of fundamental norms to fulfil the requirements of morality can
carry consequences extending to the system as a whole. Contrary to
Martin Kriele’s ‘extension thesis’,3* Alexy argues that a legal system will
still be legal even if its fundamental substantive norms lose that status in
consequence of infringing standards of justice. The reason why Alexy
rejects the extension thesis is that to do otherwise would amount to
forsaking legal certainty. The extension thesis implies that a mildly unjust
norm (one that does not carry out any extreme injustice) will become

32 1bid at 52.

33 Ibid at 52.

3% See M Kriele, Recht und praktische Vernunft (Gottingen, Vandenhoeck & Ruprecht,
1979) 125-6.
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invalid simply by virtue of belonging to a system whose fundamental
norms do effect an extreme injustice. But this is tantamount to destroying
the certainty of law.3® The legal system as a whole cannot ensure any
reasonable degree of certainty if it suffers the general consequences
deriving from any moral defectiveness of its constituent norms. Thus, even
if it is a fundamental norm that carries out the injustice, the system should
still not suffer in consequence. In conclusion, if we cannot extend to the
legal system as a whole the consequences of applying to individual norms
the argument from injustice, the reason has to do with the importance that
Alexy accords to certainty in law.

This central role assigned to certainty is also the reason behind the other
distinctive feature of Alexy’s non-positivism, namely, the source-family
thesis. This thesis is best viewed in relation to Alexy’s theory of validity.
Alexy distinguishes three basic concepts of validity—sociological, ethical
and juridical validity—which connect with three defining elements of
law—social efficacy, correctness of content and authoritative issuance. Of
these three elements, it is only correctness of content, and hence ethical
validity, that a non-positive account needs in any strict sense in order to be
coherent. Still, Alexy chooses to embrace a more wide-ranging definition of
legal validity which takes all three elements combined: if a normative
system is to be legally valid, it must be the product of an authority
(juridical validity), it must be socially efficacious (sociological validity),
and it cannot be unjust in the extreme (ethical validity). Now, this wide
definition of legal validity—as dependent on institutional and sociological
elements in addition to ethical ones—can be understood as driven by a
concern to secure legal certainty. In fact, other things being equal, a system
of norms based on institutional, social and moral requirements will yield
greater legal certainty than a system whose validity depends on moral
standards alone. In the case that the validity of legal systems would hold
independently of institutional and social considerations, nothing prevents
legal systems from giving place to absolute uncertainty, and we would
therefore end up having a valid but uncertain system. Correspondingly,
certainty would be irrelevant to the justification of a legal system. This is
not acceptable to Alexy. In his framework, the law’s connection with
certainty can be loosened, but not eliminated altogether. It is in order to
secure certainty, then, that Alexy brings institutional and social elements
into his definition of legal validity.

That this is so can further be appreciated by looking at the way Alexy
describes the relationship obtaining among the three basic components of

35 In the words of R Alexy in The Argument from Injustice, above n 13 at 65, ‘legal
certainty would be too severely compromised if a norm below the threshold of extreme
injustice were to forfeit its legal character because it somehow shares in the injustice of the
whole system and is therefore typical of it’.
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legal validity. He describes this relationship as asymmetric, in that the two
non-institutional components do not carry equal weight at system level. A
set of authoritative norms that by and large is socially efficacious and not
morally defective will be legally valid. So we have a positive criterion of
legal validity and a negative one. The positive criterion—social efficacy—is
satisfied if the legal system exerts its dominance and can prevail on other
coercive systems of norms should an open conflict with them break out in
society.>¢ The negative criterion—the system should not present any
extensive moral defect— is a straightforward instantiation of the connec-
tion thesis. But the point is that, of these two criteria, only the positive one
is strictly a requirement of legal validity: no normative system would be
valid that should largely fail to exert social efficacy, but a system might still
be valid if it were to present a wide moral defect. So, at systemlevel, ‘there
is an asymmetry between the relation of legal and social validity and the
relation of legal and moral validity in that the legal validity of a legal
system as a whole depends more on social validity than on moral
validity’.37 Again, in Alexy’s conceptual framework a feature of the legal
domain (the asymmetry between social efficacy and moral correctness) is
dictated by a concern for certainty: certainty requires not only three
components of legal validity, but also a ranking among these
components—‘authoritative issuance must be joined by social efficacy and
correctness of content not in a general, equally weighed, relation’.38

CONCLUSION

We have seen in this chapter how the main features of Alexy’s account of
the law connect with the notion of certainty despite the non-positivist
matrix of this account: not only does this notion contribute significantly to
shape the peculiar traits of Alexy’s non-positivist theory of law, but it also
helps give Alexy’s theory the distinctive traits that mark it off from other
non-positivist theories. The moderate non-positivism put forward by Alexy
can acknowledge the importance of legal certainty, and give it priority over
other fundamental legal values in a number of circumstances, without
thereby making law the mere product of authority in the positivist fashion.
And it can even be argued, more boldly, that this need to bring out the
central role of certainty in law is actually the whole point of Alexy’s theory,
the reason why it steers a middle course that stands clear of both legal
positivism and the most radical forms of non-positivism.

3¢ This is the ‘dominance criterion’, introduced by N Hoerster, ‘Die rechtsphilosophische
Lehre vom Rechtsbegriff’ (1987) 27 Juristische Schulung 181 at 184.

37 Alexy, above n 13 at 92-3.

38 Ibid at 93.
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This discussion of legal certainty in Alexy’s work can be generalised. If
Alexy’s non-positivism can give a satisfactory account of the essential
dichotomy in the legal enterprise between legal certainty and justice, so
can, by extension, other forms of non-positivism, and that without causing
certainty to succumb to the claims of justice. In other terms, non-positivism
can be comprehensive enough to account for the full range of basic values
currently associated with the existence of law. Therefore, non-positivism is
perfectly able to offer a solid alternative to legal positivism. But, a caveat is
relevant here. In order to be an alternative to legal positivism that can be
truly comprehensive, non-positivism must of necessity take seriously the
social existence as well as the institutional component of legal practices.
Whereas Alexy’s theory is by no means the only non-positivist view to do
so, it is certainly a serious attempt at upholding the connection thesis
without thereby giving up on the attempt to explain the social and
institutional components of law. As a consequence, it is a view worthy of
careful investigation in and outside the non-positivist camp.
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Two Concepts of Objectivity
GEORGE PAVLAKOS*®

INTRODUCTION

HIS CHAPTER AIMS to juxtapose two of the most influential

contemporary cognitivist theories in legal philosophy: Ronald

Dworkin’s interpretive theory of law and Robert Alexy’s discourse
theory of law. Despite the fact that both assess the possibility of right
answers in law, the two accounts begin from premises that are prima facie
hard to reconcile. On the face of it, a concern arises that the idea of a right
answer might be just an illusion, for objective answers cannot be reached
by applying conflicting criteria.!

The issue ramifies: far from representing co-equal alternatives for
attaining the same objective, the two theories embody radically opposing
metaphysical views with respect to the domain of law in particular and
normativity more generally. While Dworkin’s theory has evolved over the
years to suggest that norms and values are mind-independent, in the sense

I owe many thanks for comments and critical remarks to audiences in Belfast,
Prague, Venice and Kiel. The writing of the final draft has been made possible by a
two-week research fellowship at the EMA in Venice. For their hospitality at the
academy I thank Professors Koen de Feyter and George Ulrich. A warm thank you,
too, goes to Sean Coyle and Carsten Heidemann for having saved me from several
philosophical blunders; for those remaining the responsibility is, of course, entirely
mine. Bonnie Litschewski Paulson and Stanley L Paulson have made a number of
valuable suggestions on content and language which led to considerable improvements.

I Lest it give rise to the suspicion of confusing the truth of a proposition with the means
for reaching it, the above formulation should be understood as pointing out the difference in
cognitive content between knowledge and various degrees of belief: in other words, while it is
possible to utter a true proposition p (‘this is a cat’) by relying on false criteria of
identification (‘all creatures with tails are cats’), there remains still a failing as regards the
speaker’s cognitive content: he or she fails to know p. For the requirements of knowledge and
its importance for legal philosophy, see G Pavlakos, ‘Normative Knowledge and the Nature of
Law’ in S Coyle and G Pavlakos (eds), Jurisprudence or Legal Science? (Oxford and Portland,
Hart Publishing, 2005) 89-125. I thank Sean Coyle for drawing my attention to the potential
confusion.
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of there being normative states of affairs that pre-exist our ways of talking
and thinking,2 Alexy’s discursive conception assumes that law is con-
structed in thought, albeit according to criteria that function as objective
constraints of the construction. To put it in a more disciplined language:
whereas in Dworkin, normative propositions (those counterparts of our
normative sentences that admit of truth-values) are individuated externally,
that is independently of anything that bears on the language in which they
are expressed, on the discursive account, legal propositions are individu-
ated by the structure of the relevant sentences in which they are expressed.
What is at stake here is nothing less than the meaningfulness and
objectivity of legal (and broader evaluative) discourse. Depending on
which of the two accounts is taken on board, very different things follow
for the status of our normative statements: the possibility of being right or
wrong with respect to them; the relation between truth and action; and
finally the control we have over normative standards (in cognising,
criticising and revising them).

The chapter opens with a discussion of the conditions of objectivity in
interpretivism, as Dworkin’s theory of law has come to be known in recent
years. It is argued that interpretivism is saddled with a number of
shortcomings that give rise to an insurmountable dilemma whose horns
hold us hostage to either scepticism or metaphysical extravagance, with
objectivity being undermined in either case. Subsequently, the source of the
dilemma is located in a shallow understanding of legal practice, one that
interpretivism shares with the legal philosophies it is supposed to take on.
Conversely, a viable idea of objectivity requires that legal practice be
ascribed a dimension of depth, which manages to steer clear of scepticism
without importing strong metaphysical premises. The dimension of depth
requires that we depart from a strong notion of objectivity that rests on
some rigid determinants of truth and correctness and adopt, instead, a
modest variant of objectivity which flows from the activity of following a
rule. The last part of the chapter attempts to work out this conception by
taking stock of the discourse theory of law. There it is argued that the rules
of discourse constitute a grammar, which regulates the structure of
normative sentences without relying on any external determinants of
objectivity but, rather, on the continuity implicit in the activity of rule-
following. Two features of discursive grammar are given special attention:
on the one hand, its multilayered character: discursive grammar comprises

2 This claim will be cast in three steps: first, by referring to Dworkin’s claim that
interpretive facts rely for their existence on (moral) values which are extraneous to the
interpretive practice of any particular community; secondly, by showing that Dworkin’s
rejection of semantic analysis blocks the understanding of those values as depending on our
linguistic practices; finally by arguing that, having ruled out a language-dependent explication
of moral values, Dworkin turns to a robust essentialist theory for capturing their content. The
three steps are addressed separately below.
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rules that extend over multiple levels of abstraction, as a result of which it
can account graphically for the depth of legal practice. On the other, in
virtue of its being shared by all species of normative discourse, discursive
grammar may account for the continuity between law and the other
domains of practical reason (morality, ethics).

INTERPRETIVISM AND OBJECTIVITY

In Dworkin’s work, the claim for objectivity is closely intertwined with
what he takes to be law’s interpretive nature. To put it in a nutshell,
interpretive nature is marked by two elements. The first is the existence of
a distinct category of facts which have a sui generis ontological status in
virtue of their complexity (interpretive facts).> Complexity, in this context,
is the result of a combination of the factual aspects of some social practice
(say, the practice of courtesy) and the values pertaining to that practice,
those values that constitute something like the point of the practice, to
borrow a familiar Dworkinian term.* Consequently, an interpretive fact
(say, about the obligation of courtesy to concede one’s seat to elderly
people) cannot be fully located in, or analysed to, either only descriptive or
only evaluative components.’ Even though some of the facts of the
practice, as well as of the values that inform it, bear on the existence of the
relevant interpretive fact (obligation of courtesy), neither of them is in a
position fully to determine its existence. To put it in the language of
propositions: the truth of an interpretive proposition® is not fully determi-
nable by either descriptive or evaluative propositions, although it may

3 N Stavropoulos, ‘Interpretivist Theories of Law’ in The Stanford Encyclopaedia
of Philosophy (October 2003) htpp://plato.stanford.edu/archives/win2003/entries/law-
interpretivist/ at s 1.

4 One assumption that remains undiscussed by Dworkin is that the point of a practice can
be characterised independently of the facts that constitute it. This assumption is not as
self-evident as Dworkin might assume, for moral theories with a more naturalistic outlook
might want to argue for the possibility of reducing points (or values) to facts. What raises
further concern in this context is that Dworkin has in the past evoked supervenience in order
to illustrate the relation between the point of a practice and the facts that constitute it (see his
‘On Gaps in the Law’ in P Amselek and N MacCormick (eds), Controversies about Law’s
Ontology (Edinburgh, Edinburgh University Press, 1991) 84n). Far from failing to corrobo-
rate the degree of independence between fact and value that Dworkin’s idea of interpretive
facts would require, supervenience rather represents amongst contemporary philosophers a
more elegant way of expressing the reduction of values to facts.

> Another problem concerns values: are they also interpretive facts? Or does Dworkin
assume a naturalistic explication of value?

¢ As ‘interpretive proposition’ would count any proposition in a judgement stating
principles that are not part of formally instituted legal norms; eg, the proposition ‘no one
should profit from one’s own wrong’ in Riggs v Palmer (1889) 115 NY 506, see R Dworkin,
Law’s Empire (London, Fontana, 1986).
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supervene” on both. The reason for this is that there is no mechanical
formula for relating descriptive propositions to evaluative ones in a way
that could establish a one-to-one correspondence between the members of
the two sets of fact and value.® Another way to put it is to say that
descriptive and evaluative facts are asymmetric, for it is possible that the
facts of a practice support a greater number of values than those the point
of the practice actually comprises, and vice versa: that, namely, the
evaluative point of the practice excludes some of the latter’s factual
constituents.”

Complexity gives rise to the second element of interpretive nature, that
of interpretation. Given that interpretive facts are neither readily available
in the environment nor fully determined by either the descriptive or the
evaluative facts of a practice, an account of their origin is called for.
Interpretivism pictures the origination of interpretive facts as an instance of
construction undertaken by an interpretive theory which puts forward
interpretive judgements with respect to single interpretive facts. The
judgements of interpretive theory generate interpretive facts by undertak-
ing a ‘creative’ projection of the evaluative point of the relevant practice
onto its factual constituents. Along these lines, an interpretive judgement
that states what the law requires in a particular case undertakes an
interpretation of the institutional facts of the relevant practice (be they
political, legislative or adjudicative) in the light of the evaluative point of
the practice. In addition, interpretations must satisfy the two criteria of fit

7 For the notion of supervenience in general, see F Jackson, From Metaphysics to Ethics
(Oxford, Clarendon Press, 1998); J Kim, Supervenience and Mind: Selected Philosophical
Essays (Cambridge, Cambridge University Press, 1993); EE Savellos and UD Yalgin (eds),
Supervenience: New Essays (Cambridge, Cambridge University Press, 1995); in moral
philosophy, see RM Hare, The Language of Morals (Oxford, Clarendon Press, 1952) 80 and
153; idem, Freedom and Reason (Oxford, Clarendon Press, 1962) 19ff; Dworkin uses the
concept of supervenience in his paper ‘On Gaps in the Law’, above n 4.

8 Such correspondence would be necessary in order to circumscribe the problem of the
shapelessness of normative properties. This term purports to account for the phenomenon
that normative properties can be instantiated by infinite combinations of an infinite number
of descriptive properties which, despite varying from context to context, give rise to the same
normative property. Along these lines a descriptive proposition, however complete it may
purport to be, will fail fully to determine a unique normative property, unless it is ‘shaped” or
‘constrained’ by the property in question.

° It is important to notice that Dworkin’s theory attempts to rule out an explication of
interpretative facts as sums of pre-existing parts. On such a reading, an interpretive fact rests
on a more basic layer of descriptive facts about a legal community which needs to be purged
of all irrelevant facts through interpretation. For Dworkin, the existence of an interpretive
fact is not gradual: it does not exist before its construction through interpretation, and
anything else that pre-existed it is significant only as a raw-datum for the interpretation, but
not as self-standing component of the forthcoming interpretive fact. To use an example: we
cannot say that a legal obligation X (say to act as good faith requires) can be broken down to
distinctive parts, some of which would be facts about legislation, others about adjudication,
or even about the value of promises. Obligation X exists only after the interpretation has
taken place.
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and justification.1® Fit refers to the requirement that any interpretation
cohere with the institutional pedigree of the practice in question, to the
effect that it still constitutes an interpretation of that practice as opposed to
any other. Justification, on the other hand, purports to capture the
evaluative dimension of the practice. An interpretation will be adequately
justified only if it amounts to the morally best reconstruction of the factual
components of the practice in the light of the values the practice serves.
What confers upon an interpretation its moral quality is a rather obscure
matter in Dworkin’s theory. Although this is supposed to be judged against
the values that together comprise the point of the practice, Dworkin seems
to postulate an extra modicum of moral correctness that springs from a
standpoint more universal in scope. The latter requires that the interpreter
transcend the boundaries of the local practice and refer to moral values
which extend beyond the point of any particular practice.!!

The positioning of the moral values that account for the evaluative
dimension of interpretive facts vis-a-vis the interpretive practice of a
community is of key importance to an understanding of the nature of
objectivity the interpretive theory solicits. If those values are placed within
the practice of interpretation, then they require that an interpretive
judgement come into existence. Conversely, if they are assumed to exist
independently of such judgements then the importance of interpretivism is
severely compromised, for what matters after all are entities that account
for the truth of legal propositions independently of the practice of
interpretation. In what follows I shall argue that Dworkin has come over
the years to embrace the latter view. This development has been manifested
through his ardent rejection of all accounts involving an analysis of the
linguistic practice of a community (so-called semantic accounts). This
rejection is underpinned by the view (mistaken, I believe) that any
practice-dependent account of value fails to secure objectivity because it
leads of necessity to a conception of legal practice that has no resources for
accommodating law’s normativity (shallow practice'?). In contradistinction
to semantic accounts, Dworkin attempts to retrieve a richer conception of
practice by advancing a robust notion of practice-independent or

10 See R Dworkin, Law’s Empire (London, Fontana Press, 1986) 65-8.

' In ibid at 424-5, Dworkin argues that conceptions of justice transcend the boundaries
of particular social practices and can serve as the basis for criticising other peoples’ practices
of justice; elsewhere he states that justice has a latent global reach, which exempts it from
having to fit the practice of any particular community, see ibid at 425 and “What Justice Isn’t’
in R Dworkin, A Matter of Principle (Oxford, Clarendon Press, 1986) 214-20 at 219; also
the exchange between Dworkin and Walzer in the pages of the New York Review of Books
(14 April 1983), where Dworkin rejects Walzer’s suggestion that justice be explained along
the lines of an interpretive account. On these points see also the discussion in G Sreenivasan,
‘Interpretation and Reason’ (1998) 27 Philosophy and Public Affairs 142, who attempts to
extend the interpretive account to moral and ethical concepts.

12 See below.
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a-contextual moral values. However, the combination between the rejec-
tion of all semantic accounts and the import of a robust notion of moral
value can only with great difficulty be reconciled with the original
intuitions of interpretivism. In contrast, I shall argue below that these
intuitions are much better served by a discourse-theoretical explication of
the legal practice, one that is capable of retaining a practice-immanent
conception of normativity without resorting to a robust, practice-
independent notion of values.

With the main parameters of interpretivism in position, it is time to
enquire in a more sustained manner into the claims of objectivity that
interpretivism raises. The subject of objectivity is vast and any attempt to
take stock of the relevant philosophical discussion would, of course,
exceed the limits of this chapter.!3 A simple way to capture the central
intuition behind objectivity is to make room for a gap between what we
think to be the case and what actually is the case. This gap is supposed to
take into account the finiteness and imperfection of our cognitive capaci-
ties which make it possible that, although most of the time we do get
things right, there are cases where we fail to do so. The likelihood of error
suggests the existence of objective standards, which inform the content of
our mental states and allow us to ascribe error to or affirm the truth of
what we (or others) think and say. In so far as those standards determine
the correctness not only of our mental states but also of the language we
use and the thoughts we think, the issue of objectivity seems to touch upon
more than one domain: our mental lives, perceptive powers, the language
we use, the external world, as well as the relations between and among all
the above. It is not out of place, therefore, to employ the vocabulary of
propositions as a means of capturing the complexity of the demands of
objectivity.!*

Speaking generally, propositions are the ‘objective’ counterparts of
sentences that enable communication between speakers independently of

13 For a detailed discussion of objectivity, see R Nozick, Invariances (Cambridge, Mass,
Harvard University Press, 2001); and in the domain of law, the seminal work of N
Stavropoulos, Objectivity in Law (Oxford, Oxford University Press, 1996); also Stavropou-
los’s more recent paper ‘Objectivity’ in M Golding and W Edmundson (eds), The Blackwell
Guide to the Philosophy of Law and Legal Theory (Oxford, Blackwell, 2005) 315-23. See
also my discussion of objectivity with respect to legal knowledge in my ‘Normative
Knowledge and the Nature of Law’, above n 1.

14 1 should guard against a possible misunderstanding that was drawn to my attention by
Carsten Heidemann: talk of propositions usually evokes the suspicion of Platonism (ie the
view that there is a realm comprising entities that are simultaneously non-physical and
mind-independent). However, for the suspicion of Platonism to be substantiated, propositions
need to be combined with a strong objectivist theory like the one I ascribe to Dworkin in this
chapter. Conversely, if propositions are made entirely dependent upon linguistic usage, as I
believe they are in the case of discourse theory, they are disarmed of their ‘explosive’
metaphysical load and may serve as useful means for addressing the complex nature of
objectivity as suggested above.
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the subjective features of speakers’ utterances (such features include the
particular language an utterance is made in). Given the function they fulfil,
propositions are equipped with a hybrid nature that places them at the
interface of language, mind and world. Leaving out a lot of detail, one of
the most controversial issues regarding propositions concerns their
individuation—or their existence. Contested as it may be, the issue of
individuation is crucial as regards the degree and the foundations of
objectivity solicited by a philosophical theory. As regards this matter,
philosophical theories are traditionally classified in two large groups: on
the one hand we have those theories that are realist in nature!'s: here
criteria of individuation are fully located outside our practices of commu-
nication. The attractiveness of such a strong degree of objectivity notwith-
standing, realist philosophies are vulnerable to sceptical arguments that
call into question our ability to acquire the degree of certainty that realism
requires. On the other hand, there are theories, call them in contradistinc-
tion non-realist, which suggest that propositions with respect to any
domain be individuated intra-linguistically, that is, within the structures of
sentences and the communicative practices of a linguistic community.
Although such theories lack!é the objectivist force of the realist ones, they
may well turn out to be far more resistant to sceptical attacks, for they
depart from claims that are less easy to undermine.

With these remarks in place we may distinguish between two possible
understandings of the way interpretive theory casts criteria or grounds of
individuation for legal propositions.!” As for the first way, the weaker of

15 T am referring here to the philosophical move of realism and not to what is usually
characterised as ‘realism’ in legal theory. Notably, as regards their positions, the two
movements should be deemed incompatible, for while philosophical realism builds on a
strong notion of truth and objectivity, one that is independent from our contingent practices,
realism in the legal context argues for the dependence of the truth of legal statements on the
features of the societal formations within which those are advanced.

' To avoid any misunderstanding: non-realist philosophies are no less interested in the
mind-independence and objectivity of the criteria of propositional individuation. The main
difference between them and realist theories is that, while the latter solicit an objectivity that
is independent of our conceptual scheme (ie, an objectivity that might remain forever elusive),
the former argue for an objectivity that applies to our conceptual scheme, or the set of
conditions for knowledge that is transparent to us. Many thanks to Sean Coyle who pointed
out to me the possible misunderstanding here.

17 Two seemingly appealing answers to the problem of individuation need to be summarily
rebutted here: it will not help to tackle individuation through either interpretive facts or
claims of fit and justification. Instead of determining the issue of individuation, these items
themselves depend on a prior settlement of the issue. The answer to what is an interpretive
fact may arise in a number of ways, depending on how we identify the grounds of legal
propositions. The same applies to fit and justification. Which interpretation strikes the right
balance between fit with past instances, on the one hand, and justification within the scheme
of principle of a practice, on the other, presupposes that we have an answer with respect to
the issue of individuation. It follows that an explanation of the issue of individuation of
interpretive propositions which rests on either interpretive facts or claims fit and justification
will be circular.
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the two, criteria of individuation are determined internally to the practice
of a legal community; conversely, the second, the stronger way, argues that
interpretive theory has to refer to some special substance which pertains to
legal phenomena and can be characterised independently of communal
practice. Both understandings will be shown to be untenable on closer
scrutiny. The weaker one may be rejected along the lines of the criticisms
Dworkin has advanced against analytical positivism and, in any case, it is
unavailable to him for that precise reason. For the stronger one to be
rendered plausible, one must assume that legal concepts are rigid designa-
tors which depict some (mysterious) legal essences in the environment.
Although at times Dworkin and some of his followers allude to the latter
view, there are good philosophical reasons to render it unworkable. When
taken conjointly, the two understandings give rise to a dilemma; it appears
insurmountable, for it either leads to a total loss of objectivity if the weak
understanding is adhered to; or it makes objectivity unattainable if the
strong one is followed. However, the dilemma is far from compulsory. It
arises only if a particular conception of legal (and broader communal)
practice is adopted. Dworkin assumes that this conception, which I am
going to refer to as shallow, counts among the burdens borne by the
philosophy of analytical positivism. Nonetheless, I argue that it extends
equally to the strong understanding of objectivity that Dworkin advances,
the one that postulates grounds of individuation that are external to the
practice of a community.

Weak Objectivity and Analytical Positivism

A weak understanding of objectivity suggests that the grounds of individu-
ation of legal propositions be specified internally to the practice of a legal
community. This means, roughly, that for an interpretive judgement to
meet the requirements of fit and justification, it has to undertake a
reconstruction of the evaluative point of a practice through reference to
existing past and present instances of that practice and not to some item
that is characterisable independently of the practice. Reconstruction of
those instances amounts to stating criteria derivable from the behaviour of
the participants of the practice, which are deemed relevant to the individu-
ation of legal propositions. Under Dworkin’s influential reading, Hart’s
analytical jurisprudence has come to be regarded as a paradigm case of this
type of analysis.

Dworkin’s reading of Hartian positivism adds a semantic flavour to it,
which purports to capture the post-linguistic-turn spirit of Hart’s method
of analysis. Thus, instead of being concerned about just any practice-
dependent criteria of individuation, Hart is alleged to be interested in
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semantic criteria (hence the characterisation of his theory as semantic!8). In
this case, what individuates propositions of law are criteria for the use of
legal expressions which are made explicit through a systematic analysis of
the linguistic behaviour of the community in question.'® Through observa-
tion of a particular practice the legal theorist can infer ‘implicit’ rules that
determine the use of legal language and specify a number of criteria which
may be grouped together into a master definition of the concept ‘law’
(what Hart calls the ‘rule of recognition’ of a system). Subsequently, this
definition functions as a litmus test for the existence of a proposition of
law and the meaningfulness of the sentence in which it is expressed. In
addition, any violation of the putative criteria by any of the members of
the community is to be treated as an instance of misunderstanding rather
than an act of meaningful disagreement. Anyone who fails to act upon
them will be assumed to have failed correctly to apprehend the criteria and
would have to have their content explained anew. On the face of it, by
specifying the extension of the concept ‘law’, semantic analysis undertakes
the seminal task of illustrating the kind of phenomenon law is, and
demarcating it from other related normative phenomena (ethics, morality
and so on).

Dworkin has criticised these views by putting forward the argument
from the ‘semantic sting’, which attacks a conception of legal meaning
based on semantic criteria specified by a rule of recognition. The gist of his
criticism is that if one assumed a semantic theory of legal meaning, then
any form of disagreement surrounding legal meaning would have to be
deemed meaningless. This, however, would fly in the face of the actual fact
of disagreement between lawyers. Dworkin convincingly shows that legal
discourse very often consists of instances of passionate disagreement about
the real nature of law or the true meaning of a legal precept, disagreement
that stems from concrete cases and becomes pervasive in many instances of
adjudication. Accordingly, disagreement ought to be shown to be more
meaningful than any sheer logomachy over semantic criteria and defini-
tions could suggest. This would happen, however, only if we assumed an
object of disagreement that extended beyond the practice of disagreement
itself (which is linguistically confined). Along these lines, Dworkin postu-
lates the possibility of a strong notion of objectivity with respect to legal
claims, one requiring that the essence or nature of law lie outside language,
which might or might not succeed in capturing it. To see the significance of

18 See Dworkin, above n 10 at chs 1 and 2. Dworkin’s claim has been further explored in
Stavropoulos’ highly incisive ‘Hart’s Semantics’ in ] Coleman, Hart’s Postscript: Essays on the
Postscript of the Concept of Law (Oxford, Oxford University Press, 2001) 59-98.

19 Stavropoulos, above n 18 at 69-79.
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his ideas we need to revert, for a moment, to the vocabulary of proposi-
tions: following Dworkin’s conception, propositions of law are individu-
ated with respect to the real substance of legal entities, that is, prior to the
way we use language within the boundaries of a practice. The full-blown
version of this idea can be found in Dworkin’s notorious claim that it is
possible for a community to go wrong with respect to the true meaning of
legal sentences. Why so? It is so because for Dworkin, it is always possible
to have a proposition individuated by the essential properties of a case,
which, as a result, escapes the semantic rules of the community: thus, there
may be a true legal proposition Ip despite the fact that the community has
no place for it in its conceptual (or semantic) scheme. Meaning does not
depend on what semantic rules tell us but on how things really are, legally
speaking. Thus, proposition Ip may be a proposition of law irrespective or
even in spite of the criteria specified in a Hartian rule of recognition.2° The
moral Dworkin draws is that Hart should have done things in the reverse
order: he should first have looked into the real essence of law and then
specified rules that fix the meaning of legal sentences. Only then would it
have been the case that the reality of law determines language and not vice
versa.

A reading of Dworkin’s rejection of semantic accounts in the light of his
belief in practice-transcendent values helps one to anticipate the next move
towards an account of those values. In rejecting semantic accounts,
Dworkin blocks the path to all explanations that depart from the pos-
sibility of explaining values within a social practice as a cognitive process
that is semantically articulated. No sooner has this block been set in place,
however, than the precarious path to metaphysical extravagance begins to
appear more appealing.

Strong Objectivity and Essentialism

Dworkin’s criticisms target a conception of objectivity that exhausts itself
in criteria immanent to legal practice. Conversely, the semantic sting shows
that the source of objectivity regarding legal judgements must extend
beyond the practice of a legal community; otherwise, no coherent account
of the fact that lawyers engage in meaningful disagreement could be

20 This seems to me to be a distortion of the semantic view, for semantic explications of
propositions need not exhaust truth and falsity: they merely sketch the possible ontological
combinations of the building blocks of the world. A semantic explication of ontology does
not say when a proposition is true or false; it merely says which propositions are candidates
for truth and falsity. Thus, even on a semantic explication, we can have a validly formulated
sentence that still fails to correspond to anything in the world (say a sentence about
Unicorns). Cf with the discussion of Hart’s semantic analysis in G Pavlakos, ‘Law as
Recognition: HLA Hart and Analytical Positivism’ in T Murphy (ed), Western Jurisprudence
(Dublin, Round Hall, 2004).
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offered. Even though Dworkin rejects semantic criteria, the idea of
meaningful disagreement still requires that some amount of agreement
prevail between disagreeing parties.2! Such agreement, however, cannot
rest on semantic criteria but, instead, needs to comply with the demands of
strong objectivity as suggested by the argument from the semantic sting.
Hence, it must hook up directly to the essence of law as opposed to any
intermediary criteria linguistic in nature. What strong objectivity requires,
in other words, is agreement in essence.?2

Agreement in essence presupposes that it be possible to settle semantic
issues, including those of agreement and disagreement, by linking up legal
language with law’s essential characteristics, those that are assumed to be
non-linguistic and are, hence, independent of the practice of communica-
tion. This possibility becomes available only if the objective bearers of legal
meaning, that is propositions of law, are individuated through direct
reference to law’s extra-linguistic nature. A theoretical model that allows
for individuation along these lines can be traced back to recent work in the
philosophy of mind and language.2? In the late 1970s and early 1980s, a
group of philosophers, in particular Hilary Putnam and Saul Kripke,
forcefully argued that the meanings of our words are found ‘not in our
heads’ but in the environment. Their argument was chiefly directed against
internalist theories of meaning, then dominant in the philosophical land-
scape. Those theories took concepts to refer to whatever was stipulated by
appropriate definitions that contained necessary and sufficient conditions
and could be arrived at independently of the environment. It is not difficult
to see some form of radical scepticism associated with such an idea: should
meaning be rooted in speakers’ heads, one would end up believing in the
existence of a well-defined conceptual universe that has no bearing
whatever on the actual environment.2* Putnam and Kripke set out to

21 See Dworkin’s discussion of agreement as regards the so-called pre-interpretive stage in

Dworkin, above n 10 at 46-9 and 65-8; also the discussion in K Kress, ‘The Interpretive
Turn’ (1987) 97 Ethics 834 at 854-6.

22 Kress (ibid) has suggested this option as a version of semantic theory that escapes
Dworkin’s attack on criterial theories and resolves, too, some of the problems that relate to
Dworkin’s explanation of a necessary degree of agreement through reference to the pre-
interpretive stage. I shall assume, henceforth, that this kind of essentialist semantics, which
Kress suggested in 1987 as a middle solution, was taken up later by Stavropoulos and made
an integral part of Dworkinian interpretivism (Stavropoulos, Objectivity, above n 13). A
question lingers as to whether this kind of essentialist semantics really differs from the (merely
verbally) more robust version of moral essentialism endorsed by Michael Moore (cf his
Educating Oneself in Public (Oxford, Oxford University Press, 2000)). To the extent that it
does not, my criticism applies also to the latter.

23 One may even speak here of a semantic theory, albeit one of a very different kind than
those we have been discussing so far. This shows that Dworkin’s real target is not semantic
theories tout court, but only a particular kind thereof: those resting on criteria that are
internal to a linguistic practice.

24 This should be the case if the meaning of, say, ‘water’ should be determined by a
linguistic convention as opposed to the actual stuff it refers to (H,O). This is not an
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undermine this particular understanding of meaning by demonstrating that
the meaning of natural-kind concepts and name concepts is causally
determined by the actual properties of the entities referred to, rather than
any properties of our mental states.2’ On the face of it, the importance
allocated to the intension (conventions of use or definitions) and the
extension (actual referents) of (natural-kind) concepts is hereby reversed:
conventions and definitions are rendered subordinate to actual referents.
Moreover, conventions and definitions may retain their value as guidelines
for speakers only to the extent that they remain open to revision in the
light of new (empirical) discoveries vis-a-vis the environment. Thus, our
language and the ways we employ it cease to be constitutive in our
understanding of the environment, instead, the latter becomes the measure
for a successful employment of language that leads to communication. This
new explication of meaning makes it possible for a speaker correctly to
employ a concept (say, ‘water’) without having a complete understanding
of the conventions or the definitions that determine its use within a
linguistic community, for stability in communication relies on the proper-
ties of the actual referent (the fact that it is H,O) rather than any facts
about the linguistic practice.

This notion of a standard of meaning that lies outside our practices
opens up a gap between the practice and its referent, a gap that makes
room for the possibility of error and, hence, for the idea of objectivity.
Objectivity is intertwined with the possibility that we might be wrong in
our understanding of the world precisely because the world may actually
be different from what we take it to be. To put it in a different way, the
world itself rather than our linguistic practices is what determines how the
world is.

extravagant thought: just think of speakers in Classic Athens using ‘water’ without knowing
much about its actual chemical composition. In their case it would be very easy to confuse
water with some other stuff that superficially resembles it.

25 Roughly speaking, Putnam’s argument runs as follows: suppose there are two parallel
universes: Earth and Twin-Earth. Two-thirds of Earth’s surface is covered by some colourless
and odourless liquid stuff whose chemical composition is H,O. Equally, Twin Earth is covered
for two-thirds of its surface by some superficially identical stuff, whose chemical composition
is XYZ. Now the inhabitants of Earth use ‘water’ to depict H,O whereas the inhabitants of
Twin-Earth use ‘water’ to depict XYZ. Suppose also that both groups of speakers refer to the
same definition or conventional rule when they use ‘water’ (ie, there is an identity of
intension). Be that as it may, ‘water’ as employed by Earthians has a different reference (or
extension) than ‘water’ as employed by Twin-Earthians. It follows that the difference in
extension must give rise to some difference in meaning. Hence ‘water’ has a different meaning
in each case, one that is determined by the actual stuff the concept depicts. See H Putnam,
‘The Meaning of “Meaning™ in idem, Mind, Language and Reality (Cambridge, Cambridge
University Press 1975) 215-71 and his more concise ‘Meaning and Reference’ reprinted in
AW Moore (ed), Meaning and Reference (Oxford, Oxford University Press, 1993) 150-61.
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It is not difficult to see why moral and legal philosophers were
mesmerised by those ideas.26 Considering that problems of scepticism and
relativism are far more intense in the domain of evaluative (moral, legal or
ethical) language, these philosophers were very happy to be given a new
theory that set meaning free from conventions and definitions, with the
latter two serving to substantiate efforts to make a case on behalf of
relativism. By contrast, the new theory would allow an explication of
normative meaning as depending on the actual properties of normative
(moral, ethical or legal) kinds, properties that exist independently of a
community’s linguistic practices and the conventions they give rise to.

Tempting as the analogy with natural and name kinds may well strike
one, it is in fact unworkable, the main reason being the different nature of
the kinds depicted in each case. Normative kinds (rights, contracts, norms
and so on) lack the essential underlying microstructural property?” of
natural kinds that made it possible for Putnam and Kripke to develop their
theory of meaning.28 The microstructural property of natural kinds (which
can be discovered by science) is responsible for causally determining
meaning from the outside, that is, independently of any convention or
definition and irrespective of our knowledge of the microstructural prop-
erty itself. This is, however, not the case with normative kinds. Unless one
postulates something like an wunderlying microstructural property for
normative kinds, the option of casual determination of normative meaning
from the outside is not available. In other words, there is nothing in the
environment that is essentially normative and is capable of causally
determining the reference of our normative expressions irrespective of our
knowledge of it. Be that as it may, Dworkin’s theory (and other similar
theories from the field of moral philosophy) seems to rely on such a
microstructure and to look for entities of the appropriate kind. To that
extent, and despite declarations to the contrary, what Dworkin sets out to
discover are sui generis evaluative particles?® that (causally?) determine the

26 The way to such work in the area of normative philosophy was paved by the writings of
Tyler Burge, who developed a sophisticated externalist theory of meaning for concepts that
denote ‘social’ and ‘artefact’ kinds (eg ‘arthritis’ and ‘sofa’ respectively). See T Burge,
‘Intellectual Norms and the Foundations of Mind’ (1986) 83 Journal of Philosophy 697. And
for an explicit reliance on Burge’s work, see Stavropoulos, Objectivity, above n 13 esp at chs
2 and 6.

27 The term connotes the fact that such kinds exist qua the elementary particles of matter
(atoms and electrons).

28 Similar criticism has been developed with respect to Tyler Burge’s externalist theory of
meaning for artefact kind concepts. See the recent discussions of ] Brown, ‘Critical Reasoning,
Understanding and Self-Knowledge’ (2000) LXI Philosophy and Phenomenological Research
659; A M Wikforss, ‘Externalism and Incomplete Understanding’ (2004) 54 The Philosophi-
cal Quarterly 287.

2% In the twentieth century, the first to postulate such entities was the Cambridge
philosopher GE Moore, who argued that evaluative concepts are unanalysable because they
refer to basic moral universals that can be perceived through intuition. Intuitionism, as
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meaning of legal expressions.>® How these properties are individuated and
by which means we access them cognitively, must remain a mystery.3!
What is more, the essentialist underpinning of objectivity entails a
picture of legal meaning that fails on an additional ground. This takes on
board the issue of normativity of meaning and is discussed by Wittgenstein
in his Philosophical Investigations under the rubric of rule-following.32
Leaving aside the plethora of interpretations that have been offered in
regard to Wittgenstein’s views, his remarks bear a high degree of relevance
to the present discussion of objectivity, for Wittgenstein discusses rule-
following with respect to standards that may create a match between mind,
language and world. On his view, anything that purports to determine
meaning in a conclusive way, by forming something like an ultra-criterion,
is doomed to fail, for it will itself be in need of further criteria of
application and so on until a hopeless regress of interpretations arises.33
The deeper reason for this is that ultra-criteria tend to highlight one
particular aspect or moment of a broader practice, cutting it off from the
rest of the practice and freezing it into some kind of guideline that purports
to determine conclusively the propositions we form as a result of our
participation in that practice. This amounts to a rather static picture that
cannot explain how and why a practice can be normative, in the sense of
being capable of showing past and future instances thereof to fall within
the same scheme of conduct. Conversely, the normative element behind any
practice that is responsible for its continuity requires a dynamic reading of
the criteria, one that prevents them from becoming privileged points of
reference and shows them, instead, to be continuously amenable to the
pattern of conduct that the practice realises (more will be said on the
dynamic conception of criteria below). It would not be an exaggeration to
say that through the prism of Wittgenstein’s thoughts, both essentialist and
semantic criteria, along the lines Dworkin takes Hart to employ, present us
equally with a static conception, one that falls short of supporting a viable

Moore’s theory came to be known, has been attacked in many occasions for its metaphysical
extravagance, the most distinctive attack being the one by John Mackie who famously
accused Moore’s metaphysics of queerness. See ] Mackie, Ethics: Inventing Right and Wrong
(Hamondsworth, Penguin Press, 1977).

30 Many philosophers evoke the notion of supervenience in an attempt to avoid both the
reduction of evaluative properties to physical properties, and the idea of some robust
evaluative realm that is non-physical and whose perception would require that agents be
equipped with some kind of sixth sense.

31 See Mackie’s accusation of queerness in Mackie, above n 29.

32 See L Wittgenstein, Philosophical Investigations, 3rd edn (Oxford, Blackwell, 2001)
paras 134-242.

33 1bid. See also the discussion in S Kripke, Wittgenstein: On Rules and Private Language
(Oxford, Blackwell, 1982) 7-54.
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notion of objectivity. In fact, it is the static character rather than any
semantic or practice-dependent quality of criteria that actually bears on the
issue of objectivity.

If we confine our options within the weak and strong understandings of
objectivity, we are then left with a devastating dilemma: either objectivity
evaporates, if the interpretive theory is confined to the boundaries of
communal practice. Or, if we expand the interpretive theory to include
some kind of practice-independent essences, objectivity becomes so
demanding that it is rendered unattainable. It seems, however, that both
horns of the dilemma can be traced back to the same notion of criteria of
the individuation of the propositions, the notion that was identified as
static and was shown to succumb to Wittgenstein’s critical remarks on
meaning. The static conception of criteria is linked up with a particular
picture of practice, one that will be referred to as shallow. Influential as the
shallow conception of practice may be, it is far from compulsory. Instead,
there is an alternative conception of practice, one that corresponds to the
idea of dynamic criteria we introduced earlier, which for reasons of
convenience will be labelled the deep conception of practice. Once the
latter is adopted, the dilemma is avoided. No sooner is the deep conception
taken on board than a new understanding of objectivity surfaces, one that
is able to relate criteria of individuation with propositions and meaning in
a fresh manner, a manner that prevents the handicaps associated with the
shallow conception of practice from arising.

Shallow and Deep Practice

Practices can be conceived of as comprising a level of brute facts that mark
the interaction between the participants of a practice as well as a level of
normative patterns that regulate interaction in a manner that presents the
various instances of the practice as a unified whole. Thus, for a fact to
belong to a practice it must form part of a pattern of continuity that has
normative force over the participants of the practice. Following the
linguistic turn in philosophy, an influential way of capturing this require-
ment is to assume that any practice consists of external behaviour that
complies with patterns of action that can be expressed as normative
sentences—in this way neither of the two, language or fact, comes first. To
this extent, the vocabulary of propositions that has been utilised all along
in this chapter dovetails with the continuity between facts and norms, for
propositions are items that allow for an integration of language (norms)
with the world (facts). Although it is analytically possible to distinguish
between these two aspects of practice, permitting too large a gap to open
between them poses the threat of losing sight of the practice (as is the case
when propositions are individuated through reference to only one of the
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aspects). Thus, depending on which of the two, language or fact, a theory
places the emphasis on, we may distinguish between two conceptions of
practice: a shallow and a deep one.

The shallow conception corresponds roughly to the ideas Dworkin reads
into Hart’s analysis of rules. In Dworkin’s reading of Hart, a practice can
be described in terms of the brute facts that mark the interaction of the
participants. In fact, it is assumed that an analysis of rules, the normative
constituents of the practice, can be given through a dispassionate descrip-
tion of the participants’ behaviour in terms of neutral brute facts.3* This
(explanatory) prioritisation of behavioural facts interrupts the continuity
of facts and norms that serves to guarantee normativity in a practice. The
ensuing loss of normativity precludes the participants from grasping the
practice as possessing normative depth or, in other words, the explanatory
resources for representing past and future cases as partaking of the same
rationale. Notably, in the case of a normative practice such as law, such
loss of depth becomes intolerable, for it prevents participants from
referring to genuine reasons that justify their actions by way of linking
them up to a common scheme of normative purposes the practice serves.
The loss of depth is not hard to understand: surface facts referring to the
behaviour of legal participants are especially unsuitable for individuating
propositions of law, for they present a typical instance of ultra-criteria,
which fail to underpin the normative character of the relation between
facts and norms within a practice (and not, as Dworkin would say, because
they are practice-immanent or semantic). Ultra-interpretations, as Wittgen-
stein has taught us, are inept for determining meaning, for they are
themselves in further need of interpretation in the sense explained earlier.

But postulating, along with Dworkin, other facts that lie outside the
practice and are essentially normative, is not going to take us very far,
either. In truth, such facts fall all the more into the domain of ultra-criteria
castigated by Wittgenstein.?s They constitute ultra-determinants, which
purport to generate criteria of individuation for legal propositions, criteria
that are supposed to be external to the practice of a legal community but,
at the same time, are capable of capturing what is normative about the
practice: namely the scheme of conduct that embeds into the practice what
would otherwise appear as random events. As a result, Dworkin’s strong
notion of objectivity presupposes the shallow conception of practice every

3% Tt is really a mystery why Dworkin, and more recently Stavropoulos in ‘Hart’s
Semantics’, above n 18, labels this method of analysis ‘semantic’. Given that semantic analysis
can be expanded to include far more (cf Pavlakos, above n 20), one can only assume that
what these two authors really purport to attack is the criterial character of Hartian analysis.
Kress agrees on this (above n 21).

35 On an influential reading, they form just the second horn of a dilemma whose first horn
comprises normatively inert brute facts that are in need of further interpretation. See ]
McDowell, “Wittgenstein On Following a Rule’ (1984) 58 Synthese 325.
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bit as much as do those theories he targets.3¢ It is, then, more accurate to
say that what determines shallowness in this context is the character of
criteria as ultra-determinants, rather than their positioning (internal-
external) with respect to a practice. Ultra-determinants fail because they
disrupt continuity between the scheme of conduct and the various
instances of a practice, for they invest single facts with absolute power of
determination (be they facts about the semantic behaviour of the partici-
pants of the practice or about law’s ‘real’ essence).

Conversely, a deep explication of communal practice purports to bring
out the continuity between facts and norms that represents the instances of
any practice as being integrated into a coherent scheme of conduct. In
exploring conditions of depth, I shall turn to Robert Alexy’s discourse
theory of law and argue that this theory manages successfully to substan-
tiate the specified conditions for depth. To that extent, the discourse theory
of law offers the optimum basis for objectivity. In fleshing out this claim,
two conditions of depth will be considered: the first is the dynamic
character of the criteria of individuation. In contrast to the shallow
conception of practice and the static criteria it gives rise to, a dynamic
conception of criteria requires that individuation of legal propositions be
conceived of as an instance of rule-following. Here, criteria cease to be in
the forefront, retreating to the background, for what determines individu-
ation are rules or patterns that are not exhausted by any single instance of
application but represent, instead, what is common between and among all
instances. This ideal of individuation as rule-following will be linked up
with a system of discourse rules—rules for the regulation of propositional
content, which range over multiple levels of individuation: semantics,
syntax, rationality and pragmatics. Owing to its forming a structure that
imposes normative constraints on propositional content, the system of
discourse rules will be referred to as discursive grammar. Finally, the first
condition of depth purports to construct a more modest conception of
objectivity that prevents it from breaking down along the lines of the two
horns of the dilemma arising from the shallow conception of practice.

The second condition of depth purports to explain how it is possible for
the deep conception of practice and the idea of rule-following that pertains
to it to guarantee objectivity. Whereas the previous condition of depth is

3¢ Dworkin in his early work defended a constructivist idea of objectivity, which in many
ways was closer to analytical positivism than he would have wanted it to be. In this early
phase criteria of individuation are spelled out in a constructive model of evaluative
knowledge, one that rests on a method of reflective equilibrium rather than on any epistemic
access to practice-transcendent normative universals, see R Dworkin, Taking Rights Seriously
(London, Duckworth, 1977) 16018; later, however, driven by the myopic view that shallow-
ness derives from practice-immanence, he moved away from practice-dependent criteria to the
essentialist idea of objectivity that one finds in Law’s Empire and subsequent writings. Cf
Kress, above n 21 at 854.
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negative, in the sense that it tells us what is required in order not to arrive
at the dilemma that stems form the shallow conception, the second
condition purports positively to account for the potential of the idea of
rule-following to deliver objectivity. The possible blocks that need to be set
aside are two in number: first, how is it possible to extract any type of
criterion from something that never ceases to flow (a rule or a pattern)? In
other words, if the rule is never to be rendered frozen on pain of
degeneration of objectivity, how is it possible to single out anything that
can be used as a standard of correctness for our judgements and action?
This ties up with the second issue. As the reader may recall, a central
intuition about objectivity was that normative propositions are responsive
to something that is external to our linguistic practices, for it is important
that we are able to distinguish between right and wrong applications of the
practice. Closely connected, any type of rule-following that is not reducible
to anything external to it faces the following challenge: it almost always
fails to determine the practice, for it can be seen as self-referential and
self-reproducing. It will be argued that discursive grammar enables one to
specify criteria and reasons that retain a certain distance from the practice,
while remaining practice-dependent. Here, we shall see that it is possible
actually to single out criteria that remain dynamic on the ground that they
are part of a multilevelled discursive grammar. The multiple levels of
discursive grammar represent graphically the condition of depth, which is
indispensable to the possibility of objectivity.

Before turning to examine discursive grammar in more detail, a short
comment is in order. One may claim that Dworkin’s theory aims precisely
at furnishing a deep conception of practice, in the sense explained above.
This is not the case, for in order to endorse the line of reasoning exposed
earlier, Dworkin would have to accept a mild form of Archimedeanism, or
the view that there is a hierarchy between the linguistic practices (or
language-games) we engage in. Hierarchy pertains to the dimension of
depth, for the latter requires that there be a higher-order language-game
(or practice) within which it is possible to refer to all other language-games
(including the legal one). For discourse theory, this is the overarching
language-game of communication37; in contrast, Dworkin, throughout his
writings, has vehemently criticised references to any form of hierarchy
between the various practices we engage in.38

37 Cf n 40 below.

3% For a recent restatement of his aversion to all forms of Archimedeanism, see R
Dworkin, ‘Hart’s Postscript and the Character of Political Philosophy’ (2004) 24 Oxford
Journal of Legal Studies 1. The comment in this paragraph counts as a reaction to some
highly incisive comments by Sean Coyle.
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DISCURSIVE GRAMMAR AND OBJECTIVITY

In an early work from the 1970s, Alexy elaborated a system of rules that
constitute a structure imposing normative constraints on the content of any
normative proposition (discursive grammar).3® Along with Apel and Hab-
ermas,*0 Alexy argues that every instance of evaluative or prescriptive
speech aiming at communication must possess an argumentative or discur-
sive structure. The necessity of the communicative aspect is demonstrated
against the background of a transcendental argument whose task is to
make explicit the rules which make up the discursive structure. These rules
spell out a series of standards that regulate the happy employment of
prescriptive utterances and ultimately bring about the elevation of prescrip-
tive speech to discourse. Failing to live up to these requirements, a
normative utterance will either fall short of qualifying as a norm or will be
deemed faulty. Simplifying Alexy’s own classification somewhat, one may
distinguish among three kinds of rules of discursive grammar: rules of
logic; rules of rationality; finally, pragmatic rules for the utterance of
normative sentences. Whereas rules of the first and second categories
address largely the level of semantics, those of the third category refer to
the pragmatic relation between subjects who engage in normative commu-
nication. In addition, all three categories of rules are common to law and
morality, for, as the transcendental argument purports to show, discursive
grammar pertains to any prescriptive utterance.

Before turning to a look at how discursive grammar satisfies the
requirements of depth, a brief comment on the notion of grammar is called
for. The idea of grammar has been employed many a time in the twentieth
century in order to offer an objective account of knowledge and mean-
ing.*! Roughly speaking, grammar-based accounts of propositional content
identify some ‘objective’ logico-syntactical structure of sentences on the

39 T am referring in particular to transcendental-pragmatic reasoning and the long list of
discourse rules that Robert Alexy identified as early as his PhD thesis, Theorie der juristischen
Argumentation (Frankfurt am Main, Suhrkamp, 1978) and in English translation A Theory of
Legal Argumentation: The Theory of Rational Discourse as Theory of Legal Argumentation
(R Adler and N MacCormick (trans), Oxford, Clarendon Press, 1989); see also G Pavlakos,
‘The Special Case Thesis. An Assessment of R Alexy’s Discursive Theory of Law’ (1998) 12
Ratio Juris 126; and C Roversi, ‘Constitutionalism and Transcendental Arguments’ forthcom-
ing in (2008) 59 Northern Ireland Legal Quarterly.

40 See K-O Apel, From a Transcendental-Semiotic Point of View (Manchester, Manchester
University Press, 1998); ] Habermas, ‘Discourse Ethics: Notes on a Program of Philosophical
Justification’ in idem, Moral Consciousness and Communicative Action (C Lenhardt and S
Weber Nicholsen (trans), Cambridge Mass, MIT Press, 1992) 79.

41 Among the philosophers who employed it are the logical positivists and Wittgenstein in
his early work. For an account of grammar in the context of legal and more general
philosophical positivism see G Pavlakos, ‘Positivism and the Construction of Law’, paper
given at IVR World Congress, Granada, Spain, 27 May 20035; a version of this paper survives
as a part of chapter 2 in G Pavlakos, Our Knowledge of the Law (Oxford and Portland, Hart
Publishing, 2007).
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basis of which it is possible to reconstruct the world within language. The
advantage of grammar is that it allows for the possibility of individuating
concepts and propositions in a language-immanent way, albeit without
succumbing to either psychologism or scepticism. Closely connected, the
idea of grammar is receptive to an account of normative content without
succumbing to the two horns of the dilemma arising from the shallow
conception of practice. Still, having said that, it may be that the notion of
grammar is not sufficient on its own to substantiate a deep conception of
practice or the notion of dynamic criteria that derives from it. Many a time
in the past, philosophers of grammar have taken rules of grammar to be
dependent on some privileged segment of the environment that functions
as an ultra-determinant.#? Despite good intentions, such conceptions
undermine what is most appealing in the project of a philosophical
grammar, for they allow a gap to open between the rules of grammar and
the criteria for their application, a gap that invites scepticism and indeter-
minacy along the lines explained earlier.

Conversely, discursive grammar steers clear of the defects associated
with earlier conceptions of grammar, for it is capable of delivering
objectivity without succumbing to either of the horns of the dilemma that
the shallow conception of practice gives rise to. To buttress this claim, it
will be shown that discursive grammar meets the two conditions of depth
specified earlier: rule-following and possibility of objectification.

Discursive Grammar and Rule-following

The first condition of depth regarding a practice is rule-following. Far from
conceiving criteria of individuation as isolated determinants, the possibility
of objectivity requires that they be embedded into a single perspective, one
that is kept open through the activity of rule-following. Before moving on
to illustrate the links between rule-following and discursive individuation,
it will be helpful to make a brief comment on the ability of rule-following
to escape the problems pertaining to ultra-determinants and the shallow
conception of practice fostering them.

According to an influential interpretation of the idea of rule-following,*3
the relation between the rule and its various instances ought to be

42 For instance, Wittgenstein’s picture theory of meaning in his early work, or Carnap’s
idea that all rules of grammar must be reducible to some simple propositions which make
direct contact with elementary sensorial input from the environment (the notorious Protokoll-
sdatze).

43 See eg GP Baker and PMS Hacker, Wittgenstein: Rules, Grammar and Necessity; vol 2
of an Analytical Commentary on the Philosophical Investigations (Oxford, Blackwell, 1988);
McDowell, above n 35; and SL Hurley, Consciousness in Action (Cambridge Mass, Harvard
University Press, 1998).
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conceived of as internal, that is, as free from the need of any additional
items that could play the role of the intermediary between the rule and its
applications. Internality means that the rule and its applications make
contact in grammar, as the two sides of the same coin, rather than standing
in some hierarchical relation to one another. Were the latter the case then
there would be a need for some intermediary to bridge the gap between the
rule and its applications. It is precisely such intermediaries that purport to
function as ultra-determinants (or static criteria) and trigger the sceptical
regress of interpretations.**

Thus conceived, internality entails implicitness, namely the requirement
that rules of grammar be followed without being ‘discussed’ or ‘quoted’ in
each and every stance of their application.*s Conversely, if rules were
explicit, that is, if there were a moment when we could picture them before
us, display them on a pedestal, then instances of rule-following would
become external to the rule. Such a result would bring about the disengage-
ment of the criteria of application from the rule, and the regress of
interpretations that is pertinent to the static conception of criteria (or the
shallow conception of practice) would arise anew.

The system of discourse rules takes seriously the idea of rule-following
as a continuous activity that cannot be ‘frozen’ into any of its individual
moments. In particular, two elements of discursive grammar need to be
emphasised and expanded. First their implicitness: given the link between
rule-following and implicitness, discourse rules must be deemed implicit.
Conceiving of discourse rules as implicit serves to redeem the internality
between the rule and the instances of its application, internality that is
essential to a dynamic conception of the criteria of individuation of
normative propositions. Nonetheless, the condition of internality appears
to be at odds with another characteristic of discourse rules that Alexy
deems seminal: their ability to function as justificatory reasons. The latter
asks that rules be made explicit as reasons that speakers can refer to in
order to justify their normative propositions. Even so, implicitness need
not be in breach of this requirement; a rule that functions as a justificatory
reason is not required to be explicit at all times, as it were diachronically,
but only when necessary. What is more, to allow for some rule to function
as an explicit justification, even for a short moment, one needs to follow
some other rule, say, a semantic rule of objectification, which makes it
possible to refer to the first rule albeit by remaining implicit.*¢

44 See above n 33.

45 Cf P Pettit, “The Reality of Rule-Following’ (1989) 99 Mind 1, where he argues for a
dispositional account of rule-following by contrast with Kripke’s influential reading of
Wittgenstein (above n 33). I believe, however, that the properties Pettit says a rule ought to
possess can be satisfied by the two conditions of depth without resorting to a dispositional
account of rule-following.

46 Cf with the discussion in the next section.
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All in all, when regarded in its entirety, discursive grammar still satisfies
the condition of implicitness, even though some of its rules are made
explicit on certain occasions. Nonetheless, discourse theory needs to
accommodate more explicitly this possibility and, on occasion, replace its
rigid vocabulary, one that gives rise to the suspicion of treating discourse
rules as static structures, with a more flexible one falling into place with
the idea of rule-following. This theme will be further explored below,
alongside the discussion of the second condition of depth, that is, the
ability to ‘objectify’ criteria of individuation for normative propositions.

Discursive Grammar and Objectification

The condition of rule-following having been established, it is time to
address the other prerequisite of depth: the possibility of objectification.
Conceiving of criteria of individuation as generated by a rule or a pattern
steers clear of the problems that the static conception of criteria gives rise
to: criteria cease to be privileged points of reference—Dbe they brute facts
(Hart) or essentially normative entities (Dworkin)—of a kind that, sooner
or later, are bound to perish in an incessant line of interpretations. Be that
as it may, it should still be possible to refer to such criteria or the rules that
generate them in a manner that makes them available for grounding or
justifying our normative propositions. This need is even more pressing with
respect to rules of discursive grammar, as their function is justificatory par
excellence. Such rules (authors of discourse theory never fail to remind us)
are to be used as standards of justification and correctness by those who
aim at communication through normative speech. However, for any rule or
pattern to function as a standard, the dynamic aspect of rule-following
needs to be suspended, at least for a short while, and the rule be made
explicit (or objectified).

Furthermore, objectification is desirable on another count: this is the
minimal requirement entailed by any conception of objectivity, namely,
that there be room for error between what we say or believe and what is
actually the case. In other words, objectivity requires that criteria of
individuation of propositional content do not collapse into what we
actually happen to say or think; rather they retain a certain critical distance
from our current practices.*” Desirable as objectification may be, there is a
serious handicap connected with it, one that calls for urgent action: it
seems that any attempt to render implicit rules explicit would give rise
anew to the regress of interpretations that Wittgenstein associates with

47 From this it does not follow that criteria have to be language or practice-independent. It
is precisely the thesis of discourse theory that it is possible to reconstruct a practice, even one
that is in error, in such a way that we arrive at objective criteria.
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ultra-determinants of the kind generated by the shallow conception of
practice. A way out of this conundrum is to evoke the multilayered
character of discursive grammar. Owing to it, it will be argued, it is
possible to retain both the dynamic character of criteria and the condition
of objectification. In addition, the illustration of the multiple levels will
represent graphically the deep structure of practices.

What are the benefits of a multilayered grammar? And what is it that
mabkes it capable of coping with both rule-following and objectification? In
clarifying these points we need to divert briefly to the more general
discussion that Wittgenstein offers in the Philosophical Investigations:
depth in this context has to do with the way Wittgenstein connects rules of
meaning with a practice. His particular construction makes rules implicit,
or devoid of the need of justification, only to the extent they are embedded
in a dynamic structure (practice) that does not allow any of the rules to
dissolve into any kind of decisive or exhaustive criteria at any single
moment. As such, our practices consist of many layers of different rules (or
clusters of rules, often referred to as language-games) that are intertwined
but also serve different functions. Be that as it may, the different layers are
not insular; instead, it is possible to utilise one of them in order to refer to
another (or others). It follows that, although when one follows a particular
rule, say about counting, this rule remains implicit, it is still possible to
refer to it by distancing oneself from the language-game of counting and
switching to a different one, say, that of logic or syntax. Now ‘add 5’ is no
longer a rule but some kind of object that one can name and, as a result,
refer to. My uttering ‘add 5’ can now serve as justification for what I do
even if only for a short moment—and only to the extent that it remains
parasitic (or implicitly connected) to the practice of counting.*8

To revert to discursive grammar, take for instance the discourse rule
(DR): ‘everyone who can speak may take part in discourse’.*® Explicit
reference to this rule requires that (DR) be inserted in a sentence of the
form ‘F is G’. When this takes place then (DR) ceases to be a rule and
becomes an object in virtue of occupying a certain position in the logical
structure of a sentence. In this case, too, we continue to engage in
rule-following, yet rule-following found at a different level: the rule we
follow now is no longer the initial rule (DR) but a semantic rule that

*8 In a similar way Frege proclaims that ‘der Begriff “Pferd” ist kein Begriff’ (‘the concept
“horse” is not a concept’). Absurdity in this context is avoided only if the sentence is
interpreted as an attempt to capture ontological categories through the semantic structure (or
the grammar) of the sentence. Thus, anything that occupies the space of the grammatical
subject cannot be but an object (even if this is ‘the concept “horse”’). See G Frege, ‘Uber
Begriff und Gegenstand’ in idem , Funktion, Begriff, Bedeutung, 4th edn (G Patzig (ed),
Gottingen, Vandenhoeck & Ruprecht, 1994) 66 at 71.

49 See Alexy’s list of discourse rules in A Theory of Legal Argumentation, above n 39 at
187n.
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determines the structure of a sentence of the form FG. Similarly in the
domain of law; take legal norm (N): ‘All thieves ought to be punished’.
This is a norm that can be referred to by switching into discursive
grammar. The latter ensures that N is objectified through the appropriate
semantic-logical rules that determine the logical structure of sentences.

A consolidation of the multilevel structure of discursive grammar
requires a closer relation between the system of discourse rules and various
other normative language-games whose content is more local. Given the
difference of levels between rules of different language-games, the individu-
ation of normative propositions of a particular type (legal, ethical,
etiquette-related, moral, and so on) needs to be considered in the norma-
tive context that is more appropriate to it. This by no means compromises
the increased importance of the general rules of discourse, for it is they that
carry out the fundamental function of objectification and, hence, of the
exchange of reasons. It merely points to the need that the plurality of
normative practices be reflected in the rules that specify criteria of
correctness of normative propositions for each particular domain (law,
morality, and so on). To that extent, discourse theory must make room for
the more local or specific practices that effect normative communication.s°

Before concluding, a short comment ought to be added on the relation
between the different domains of practical reason. It seems that one of
Dworkin’s main intuitions for developing interpretivism has been the need
to account for the continuity between legal and moral norms. Having seen
that the main tenets of this theory trigger a breakdown of objectivity, it is
natural to ask whether any other effort to account for continuity between
law and morality would share the same fate; and the other way round:
whether any account that succeeds on the level of objectivity would have to
fail on the level of producing a unifying account of law and morality. The
discourse theory of law demonstrates that it is possible to combine the two
tasks. First of all, it shows that communication has a discursive or
argumentative structure. This structure underpins any type of prescriptive
speech that aims at communication and in doing so establishes common
standards of correctness for normative propositions. Most important
amongst them is the condition of universalisation, namely that every valid
normative proposition should meet the agreement of all those who take
part in a discourse. Universalisation becomes the common denominator
between the various domains of practical reason, for it imposes a common
constraint on what it is possible to think of as a valid normative

59 This may be carried out by a theory of legal pluralism which is normatively sensitive
and does not cut itself off from the fundamental premises of objectivity enshrined by the rules
of discursive grammar. For a legal pluralism sensitive to the idea of normative correctness,
indeed along the lines of discourse theory, see the original work of E Melissaris, ‘Perspective,
Critique, and Pluralism in Legal Theory’ (2006) 57 Northern Ireland legal Quarterly 597.
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proposition. Thus, it is possible to retain the notion of objectivity deriving
from a dynamic conception of criteria without dropping the project of a
unified account of the domain of practical reason.

In this context a legal norm like (N): ‘All thieves ought to be punished’
implies an interaction between different levels of practical correctness: as a
matter of legal discourse the norm gives rise to a pattern of rule-following
that involves Parliaments, officials, courts, sanctions, and so on; at this
level, the norm remains more or less implicit while its verbal formulation
serves merely the purpose of a cursory indication of the underlying
practice. What determine its content are criteria internal to the pattern of
rule-following corresponding to the norm. Once in a while, however, the
need arises to make out of (N) an object of reference in order to justify a
court judgment or some other action (say, an arrest by a police officer).
This can be done only by ascending to the level of practical discourse. Now
things look slightly different: (N) becomes the object of another practice,
one that is demarcated by the rules of discursive grammar and whose
purpose, as it were, is to make norms like (N) explicit. With this move, a
shift in criteria of correctness takes place: the content of the norm is being
subjected to the standards of the discourse, most notably the requirement
of universalisation. Subjecting legal norms to universalisation brings about,
furthermore, an interaction between legal and moral norms, for the
content of universalisation cannot be specified independently of other
norms that are universalisable. Here the norms of morality count above all.
Thus, even though legal practice retains a relative autonomy vis-a-vis other
domains of practical discourse, the possibility of referring objectively to
legal norms through discursive grammar renders law a special case or
Sonderfall of practical discourse.5!

CONCLUDING REMARKS

I began by identifying an ostensible incompatibility between interpretiv-
ism’s account of objectivity and that offered by the discourse theory of law.
I then showed that the interpretive conception of objectivity is untenable,
leading to an understanding of legal practice that lacks the resources to
account for law’s normativity. This understanding not only preserves the

51 See R Alexy, Theorie der juristischen Argumentation, above n 39 at 263-72 and
349-59; idem, Begriff und Geltung des Rechts (Freiburg i Br and Munich, Alber, 1992)
126-36; idem, “The Special Case Thesis’ (1999) 12 Ratio Juris 374. For recent criticisms of
the thesis, see A Englander, ‘Zur begrifflichen Moglichkeit des Rechtspositivismus. Eine Kritik
des Richtigkeitsarguments von Robert Alexy’ (1997) 28 Rechtstheorie 437; | Habermas,
Faktizitdt und Geltung, 2nd edn (Frankfurt am Main, Suhrkamp, 1992) 283-91; K Giinther,
Der Sinn fiir Angemessenheit. Anwendungsdiskurse in Moral und Recht (Frankfurt am Main,
Suhrkamp, 1988); idem, ‘Critical Remarks on Robert Alexy’s “Special-Case Thesis™” (1993) 6
Ratio Juris 143.
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shortcomings of those theories interpretivism purports to refute, but also
contradicts the initial intuition of interpretivism as an explication of legal
practice that brings out its argumentative depth. Conversely, I suggested
that such a deep conception of legal practice can be attained more
faithfully by the notion of objectivity found in the philosophically more
subtle idea of a discursive grammar of argumentation.
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Discourse Ethics, Legal Positivism
and the Law

PHILIPPOS C VASSILOYANNIS”
INTRODUCTION

VER SINCE HIS seminal doctoral dissertation, Professor Robert

Alexy has persuasively argued that legal argumentation constitutes a

special case of moral argumentation.! Its peculiarity lies in the fact
that the claim to correctness of legal argumentation can only be fulfilled
within the institutional framework of an existing legal order; therefore,
given that Alexy is by no means a proponent of a relativist conception of
correctness, the fulfilment of that claim depends on the degree of correct-
ness of positive law. If positive law were not correct (and setting aside
whether it makes any sense to speak of extremely unjust law?), then the
claim to correctness that is inherent in legal argumentation (as Alexy also
persuasively argues) would remain unsubstantiated. But what does the
correctness of propositions of positive law depend on?

Lacking a moral bridge that would take us from moral to legal
argumentation (in other words, without a moral justification of the form
of law), the discursive conception of legal argumentation cannot but
reproduce the positivistic distinction between law and morality, and ends
up a mere apology for legal discourse. Alexy rested content with a rather
traditional choice of methodology, that of demonstrating (though not
offering a moral justification for) the peculiarity of legal argumentation.
He first traced the genus proximum to which it belongs, namely moral

* This project is co-funded by the European Social Fund and the National
[Hellenic] Resources (EPEAEK 1I) PYTHAGORAS II.

! R Alexy, A Theory of Legal Argumentation (R Adler and N McCormick (trans), Oxford,
Oxford University Press, 1989).

2 See R Alexy, The Argument from Injustice: A Reply to Legal Positivism (SL Paulson and
B Litschewski Paulson (trans), Oxford, Oxford University Press, 2002) esp 40.
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argumentation, and then he identified its differentia specifica: the institu-
tional constraints that render legal argumentation a special case of moral
argumentation. The inevitable question that arises at this point, however, is
whether legal argumentation just happens to be a special case of moral
argumentation or whether its peculiarity, that is, the relevant legal con-
straints, can itself be derived from the discursive conception of legal
argumentation, from discourse ethics, by virtue of purely moral reasons; in
short, from a moral justification of the form of law.

Alexy justifies the necessity of law by invoking,? among others, the need
for institutional settlement of the following problem: the process of
(moral?) deliberation does not guarantee that only one (right?) answer will
come out. The problem therefore arises of the knowledge of the law. This
problem, argues Alexy, is solved by the authoritative enactment of the law,
by political decisions reached through predetermined (legal?) processes and
on the basis of majority rule. Anticipating a bit, one could wonder,
following Rousseau’s critique of Grotius*: doesn’t majority rule presuppose
unanimity at least once, when we unanimously establish majority rule as a
decision-making principle that commands the adherence of the minority to
the view of the majority? To avoid circularity, we ought to offer a moral
justification for majority rule.

Failure to solve the problem of knowledge of the law leads—where
else’—to anarchy. As is obvious, this argument does not establish the
moral necessity of the law without further ado. Why wouldn’t a legal
positivist subscribe to this way of establishing the necessity of the law? It is
not my purpose in this contribution to examine in a systematic way Alexy’s
theory of law.5 I shall confine myself to arguing that legal positivism can
only be anchored in a merely procedural conception of argumentation (as
put forward by Habermas, for example), which is its worst version for
both epistemological and, more importantly, moral reasons. This is why, in
my view, Alexy, ought to have shifted his very interesting conception of the
discursive justification of human rights in a more straightforward way
toward a moral justification of the law.

One last introductory point: Kant himself and all Kantians are in a sense
formalists. Their formalism, however, is based on moral reasons. The
notorious unencumbered self, which has so often been criticised by various
versions of both right and left communitarianism, is the outcome of a
series of reasonable abstractions and, foremost, the manifestation of

3 See his ‘Discourse Theory and Human Rights’ (1996) 9 Ratio Juris 209 at 220.

4 JJ Rousseau, ‘The Social Contract’ in V Gourevitch (ed), ‘The Social Contract’ and
Other Later Political Writings (Cambridge, Cambridge University Press, 1997) 49.

5 T have tried to raise some doubts about his theory in my short book review of Theorie
der Grundrechte on the occasion of its translation into English (A Theory of Constitutional
Rights (J Rivers (trans), Oxford, Oxford University Press, 2004)), see (2004) 55 Northern
Ireland Quarterly 206.
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respect to others: in order to take them all into consideration, without
exclusion and sub specie aeternitatis, one must make certain relevant and
even radical abstractions.¢ On the other hand, when it is not justified by
appeal to moral reasons, a merely procedural claim to correctness, a
formalistic legal discourse (quite independently of whether it can be
conducted successfully or whether it serves any purpose), leads to a belated
revival of Begriffsjurisprudenz (the distinctive type of German legal posi-
tivism of the nineteenth century) and to the so-called juristische Methode.

KANT’S MORAL PHILOSOPHY AND DISCOURSE ETHICS

No doubt, discourse ethics is a philosophical achievement. In effect, by
elaborating discourse ethics Apel and Habermas have managed to over-
come with considerable success on the one hand a traditional way of
dealing with philosophical problems that ignores the linguistic turn in
philosophy, and on the other the dominant meta-ethical preoccupation of
moral philosophy after the Second World War that aspired to explicate
morality in a morally neutral way, to explore moral language without
making first-order commitments, without any moral prerequisites. Dis-
course ethics, at least in Apel’s version, seeks to justify morality in
essentially Kantian fashion. By this, I imply precisely that it is not Kant’s
own line of argument. Thus, it must be noted that, while the philosophical
views that Kant primarily sets himself to refute are (to use anachronistic
terminology) consequentialism and perfectionism, discourse ethics takes as
its philosophical adversary a type of radical scepticism about the possibility
of finding a foundation for morality. This fundamental choice of strategy is
not without consequences. If the philosophical programme of discourse
ethics misses the mark with regard to the philosophical evaluation of its
discovery, it runs the risk that it might have very little to offer to moral
philosophy.

To explain in outline the normative proximity of Kant’s moral philoso-
phy and discourse ethics, we could make the following remarks: (1) For
Kant, the foundation of morality cannot be anything external to our
subjectivity as beings with reason, but practical reason itself. For discourse
ethics, the justification of moral judgements cannot be external to our
subjectivity as discursive beings, that is, beings with a capacity to commu-
nicate, to give arguments and reasons. Our moral judgements cannot but
be based on the best argument. (2) For Kant, morality cannot be based on
self-love. For discourse ethics, morality cannot be monological. Or, put
differently, both Kant and discourse ethics claim that of necessity morality
cannot be a private matter. (3) For Kant, the supreme principle of morality

¢ Compare ] Rawls, Political Liberalism (New York, Columbia University Press, 1993) 43.
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is not a matter of the substantive content of our moral evaluations, or a
matter of referring their content to a comprehensive moral ground princi-
ple (eg ‘love thy neighbour as thyself’!). The moral agent is, according to
Kant in the dark, if she follows prescriptions that have not been subjected
to critical scrutiny. For discourse ethics, the supreme principle of morality
stems from the recognition of the validity of certain inescapable procedural
rules, the rules of argumentation. In short, in Kant’s case the standard of
scrutiny is the categorical imperative, in the case of discourse ethics it is the
principle of discourse. To summarise, this principle states that only those
norms are valid that are or can be the outcome of an argumentative
procedure. As for the crucial test of universality (that is, the transcendence
of individual or collective self-love or, likewise, monologue), whereas Kant
argues that the moral agent is called upon to conceive of—at first
solely—personal maxims as universal laws, according to discourse ethics
she is called upon to follow those rules that would gain universal
agreement in ideal deliberation: in unforced discourse governed solely by
the best argument.

It is to be noted right from the outset that, like the concept of the
categorical imperative, the concept of the principle of discourse is subject
to interpretation and is understood differently by diverse (and maybe
conflicting) conceptions. We can state the questions that set the challenge
for different conceptions of that principle as follows:

(1) In the Kantian vein, discourse ethics sets itself to anchor the status of
morality not in the substantive content of our moral judgements, which-
ever this may be, but in the procedural conditions of their validity. The first
question then that different conceptions must face concerns whether this
enterprise is epistemic or purely moral (or both by some happy coinci-
dence: let me point out in passing that the parallel philosophical enterprise
undertaken by Kant regarding the philosophical justification of the cat-
egorical imperative is primarily moral and has epistemological importance
only in a derivative sense: any dependence of morality on substantive
conceptions of the good would render it a mere means for the attainment
of dubious purposes; what is more, even if there exists no uncertainty (or
indeterminacy) in what is required of moral agents to attain their wellbe-
ing, no doubt there exists a moral obligation to respect the pluralism of the
conceptions they happen to endorse). Now, if the philosophical project of
discourse ethics is taken to be epistemic, it reflects a crucial moral demand
for certainty. However, the primordial and all-important issue at this point
is not so much certainty as the very idea of moral correctness.

(i) Discourse ethics aspires to provide a definitive and indeed silencing
response to a radical sceptical challenge concerning the possibility of
justifying our moral judgements. But what does this goal consist in? It may
be taken to consist solely in the affirmation of the inescapable character of
moral argumentation (merely procedural conception of the principle of
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discourse). But discourse ethics places all substantive moral issues beyond
the scope of moral philosophy, confronting the sceptic with a critical
dilemma: either he totally exempts himself from argumentation or he
admits defeat and seriously participates in it. The relevant set of questions
for discourse theorists is whether, how and to what extent we can argue
about moral issues from the standpoint of moral discourse itself; and, more
important for present purposes, how we can derive the moral necessity of
the law, the form of law, from discourse ethics.

In what follows I shall stress, first, the moral significance of deliberation
rather than the alleged significance of discourse for morality. I shall argue
that discourse ethics can plausibly be regarded as a privileged entry point
in the moral world, but only in so far as it truly, as Apel claims,” explicates
in its own distinctive way the famous fact of reason, which Kant also
invokes as proof of the moral law (instead of any other). But in order to
succeed in this, I shall suggest, discourse ethics would have to show that
rules of argumentation have primarily moral value. Now, before I proceed
to the main argument, let me put to the test what I think is ultimately an
unrealistic defence of discourse ethics.

According to Habermas (in his early work at least?) “The criterion of the
truth of propositions is the possibility of universal assent [ Zustimmung] to
an opinion, whereas the criterion of the rightness of a commendation or
admonition is the possibility of universal agreement [Ubereinstimmung] in
an opinion’.® The successful performance of the relevant speech acts
presupposes rules of fair discourse. It is these rules that make possible a
well-founded consensus between participants in an argumentative proce-
dure; that is, a consensus based on the best argument (which is achieved
under conditions of ideal communication). According to this moral crite-
rion (which Habermas would prefer to be meta-ethical), only those acts are
right that conform to norms, the validity of which is based on the potential
consensus of all those possibly affected under conditions of ideal commu-
nication.

Even at this preliminary stage we can raise a number of objections to this
view. First, if we are to take discourse ethics seriously, how are we to know
which argument is the best before the relevant argumentative procedure
takes place? The best argument cannot be adopted before the conclusion of

7 K-O Apel, ‘Notwendigkeit, Schwierigkeit, und Moglichkeit einer philosophischen
Begriindung der Ethik im Zeitalter der Wissenschaft’ in A¢iépopo. otov Kwvotovtivo
Todtco [Studies Presented to Constantine Tsatsos| (Athens, Nopikodl ekd0Gelg Avt. N.
Taxkovio [Ant N Sakkoulas Law Publishers], 1980) 264.

8 See ] Habermas, On the Pragmatics of Social Interaction: Preliminary Studies in the
Theory of Communicative Action (B Fultner (trans), Cambridge Mass, MIT Press, 2001) 85.
I do not take into account subsequent elaborations of this idea by Habermas. The point I seek
to make in the text is philosophical rather than biographical.

 Ibid at 92.
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that procedure. One could invoke Rousseau’s paradox here: in a voting
process the will of an individual cannot be evaluated for its conformity
with the volonté generale (and not just the volonté des tous), since the
volonté generale will make itself manifest only in the result of the vote.1©
We agree in an opinion because it is true. No matter how you twist and
turn this, a consensus theory of truth is still a bizarre theory of truth. To
put it emphatically, any theory must have some monological correspond-
ence to reality. Seen from a different angle, even if the idea of truth (or
correctness) as consensus merely restates the so-called ‘argument against
private language’, from a moral point of view it becomes utterly trivial.
Correctness as consensus must acquire genuine moral significance by being
related with some moral reasons.

JUSTIFICATION OF DISCOURSE RULES

Discourse ethics aims to discharge what is at first sight a reasonable burden
of proof (which is imposed by the so-called ‘Miinchhausen’s Trilemma’).
That is, it must rebut the challenge that it is presumably impossible to
ground our moral judgements in a fully rational way, because, to do this,
we would have to invoke a higher-order moral norm, thus mounting on an
infinite regress. Every norm we invoke we must in turn justify by appeal to
a higher-order norm and so on.!! This alleged infinite regress is blocked by
a brilliant philosophical argument by Apel, which he labels transcendental-
pragmatic: Whoever claims that the attempt to provide an ultimate
justification for our moral judgements is pointless makes a performative
contradiction. By his very participation in the argumentative process he
ought to recognise as valid a minimum set of non-refutable moral norms
that are necessary for any argumentative procedure,!2 even for the capacity
to raise sceptical objections. So the radical sceptic refutes himself.

Habermas,!3 too, defends discourse rules as the unavoidable precondi-
tions of discourse and not as mere conventions that happen to be accepted
by participants. Take the sentence (1)*:

I told A a lie to convince him that p.

When the interlocutor in this situation asserts that p, he enters into a
discourse and he thereby accepts the epistemic condition that one cannot,

10" Rousseau, above n 4 at 124.

' See H Albert, Treatise on Critical Reason (M Varney Rorty (trans), Princeton, Princeton
University Press, 1985) 16.

12 Cf ] Habermas, ‘Discourse Ethics: Notes on a Program of Philosophical Justification’ in
Moral Consciousness and Communicative Action (C Lenhardt and S Weber Nicholsen (trans),
Cambridge Mass, MIT Press, 1992) 79.

13 Cf ibid at 89.
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properly speaking, convince anyone by telling lies but at most, ‘he can talk
him into believing something to be true’. In order for the content of our
moral judgements to be congruent with their inherent (tacit) claim to
correctness, we must refrain from epistemic surprises and recognise the
validity of the rule (1): Each speaker may only assert what he himself
believes.!* In the light of this rule the assertion in sentence (1)* is
discursively impossible. Or consider the sentence (2)*:

After excluding A, B and C from discourse (either by forcibly silencing them or
by imposing on them our own views), we managed to convince ourselves that the
norm x is valid.

Any attempt to justify the validity of x by appeal to the fact of our
agreement involves a performative contradiction. For, on one hand our
conduct violates the argumentative preconditions that govern the harmoni-
sation of illocutionary and perlocutionary speech acts, namely that we
address those speech acts to an unbounded communication community,
and on the other we tacitly recognise the force of those preconditions when
we argue for the correctness of norm x. From this normative situation we
can derive the following discourse rules's: (2.1) Anyone who can speak
may take part in discourse. (2.2) (a) Anyone may render any assertion
problematic. (b) Anyone may introduce any assertion into the discourse.
(c) Anyone may express his/her opinions, wishes and needs. (2.3) No
speaker may prevented by constraint within or outside the discourse from
making use of his/her rights established in (2.1) and (2.2). The justification
of discourse rules is therefore transcendental, that is, it takes the following
form: the assertion that p is possible, if and only if it is true that (1) (2.1)
(2.2) (2.3). Therefore (1) (2.1) (2.2) (2.3).

THE TRANSCENDENTAL-PRAGMATIC ARGUMENT

Furthermore, according to Apel, ‘whoever participates in argumentation
has already confirmed in actu and acknowledged that reason is practical,
that is, responsible for buman action’.'¢ He acknowledges, that is, that
claims to correctness can only be fulfilled by means of exchange of
argument. This means that ‘the ideal rules of argumentation, in an in
principle unbounded communication community of participants who
mutually recognize one another as equal, constitute normative conditions
for the possibility of reaching a decision on claims to moral correctness by
consensus’. Hence, consensus must unavoidably be sought, regardless of

14 R Alexy, ‘A Theory of Practical Discourse’ in S Benhabib (ed), The Communicative
Ethics Controversy (Cambridge Mass, MIT Press, 1990) 163.

1S Ibid at 166.

16 Apel, above n 7 at 264.
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whether its attainment is in fact feasible. Here, too, we need to distinguish
between ideal and actual consensus, since the impossibility of actual
consensus does not foreclose the possibility of ideal consensus (an analogy
can be made with Rawls’ scheme of principles of justice to which parties in
the original position would agree). The aforementioned fundamental moral
rule is not, according to Apel, in need of (further) justification; to ask for
such justification is to be guilty of apaideusia (lack of education)!” as
Aristotle puts it: ‘it shows lack of education not to know of what we
should require proof, and of what we should not’.18

Indeed, the validity of the transcendental-pragmatic presuppositions of
argumentation is not dependent on the subjective taste of interlocutors.
Whoever refuses to accept them thereby abdicates his status as a person
and embarks on ‘a pathological route, at the end of which there is
“idiocy”, that is, the loss of one’s already discursively attained personal
identity’.'® We are free, argues Apel, to violate the transcendental-
pragmatic rules of discourse, but not to deny their validity, for, otherwise
we lose our capacity for communication and self-identification. (Even in a
serious monologue, we are obliged to presuppose certain moral discourse
rules; for example, do we have the right to lie to ourselves? This is why the
ever-present objection of discourse ethics directed at traditional philosophy
(including Kantian philosophy) that presumably it is monological is largely
unwarranted. Strictly speaking, there can be no monologue, not even
philosophical monologue, in the same way that there can be no private
language.)

On the basis of the previous analysis, we can state the transcendental-
pragmatic argument as follows2%: (1) Whoever takes part in discourse of
necessity enters into a game that is governed by binding rules. (2) Whoever
does not take part in discourse, that is, lacks the capacity to give reasons,
cannot take part even at an most elementary level in the distinctively
‘human form of life’. Or, to formulate the argument for discourse ethics in
terms akin to the Cartesian methodological enterprise: whoever puts in
question discourse ethics is already taking part in argumentation; there-
fore, he recognises the moral character of argumentation in actu.

Summing up, to accept discourse rules means to be able to participate at
an elementary level in the distinctively ‘human form of life’, because in
every culture it is possible to raise the question ‘why?’, and therefore also
to use certain universalia. But is it possible to justify in a similar way moral

17 Ibid at 252.

18 Metaphysics, 1006a 6-9 (Book I-IX, H Tredemnick (trans), Cambridge Mass, Harvard
University Press, 1933) 162-3).

19 Apel, above n 7 at 270.

20" Compare R Alexy, ‘Nachwort (1991): Antwort auf einige Kritiker’ in Theorie der
juristischen Argumentation, 2nd edn (Frankfurt am Main, Suhrkamp, 1991) 418.
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and legal norms, like the moral norms enshrined in the constitutional
guarantees of certain fundamental rights? In other words, is it possible to
appeal to discourse ethics in order adequately to rebut not only sceptical
but also relativist challenges?

PROCEDURAL AND SUBSTANTIVE MORALITY

The possibility of such a direct justification of moral and legal norms—
even the most fundamental and self-evident ones—is denied by Habermas,
especially in his later work, which is rather influenced by a certain version
of legal positivism. There, Habermas2! argues that discourse ethics, by
justifying the principle of discourse, is cognitivist, as opposed to sceptical,
because it demonstrates that it is possible to justify our moral judgements.
It is also universalist, as opposed to relativist, because it demonstrates that
all participants in a discourse can reach agreement on certain judgements
about the validity of moral and legal norms, when their validity becomes
the object of an actual discourse. However, Habermas continues, discourse
ethics is also strictly formalist, in contrast with perfectionist substantive
theories of wellbeing. The third characteristic listed above reflects the
commitment of discourse ethics to the validity of certain universal rules of
argumentation. On the other hand, though, by precluding any appeal to
even a partially substantive deontological ethics, formalism also signals the
strict methodological adherence of discourse ethics to proceduralism.
‘Basic norms of law and morality’, claims Habermas,2? ‘fall outside the
jurisdiction of moral theory; they must be viewed as substantive principles
to be justified in practical discourses’. The substantive norms of conduct,
in short, our rights and duties, inevitably emerge from actual discourses:

Since historical circumstances change, every epoch sheds its own light upon
fundamental moral-practical ideas. Nevertheless, in such discourses we always
already make use of substantive normative rules of argumentation. It is these
rules alone that transcendental pragmatics is in a position to derive.23

This quotation makes one wonder whether discourse rules have no further
normative presuppositions and whether a discourse can produce any
outcome.

To begin with, one can reasonably raise the following question: does a
strictly procedural conception of discourse ethics have normative value?
Let us explore the parallel issue whether there is normative value in a
strictly procedural principle of justice, as conceptually distinct from

21 See J Habermas, ‘Moral Consciousness and Communicative Action’ in Moral Con-

sciousness and Communicative Action, above n 12 at 120.
22 Habermas, above n 12 at 86.

23 1bid.
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substantive questions of distributive justice. In his critique of Rawls’ theory
of justice, Habermas argues that Rawls was wrong not to have adhered to
a strictly procedural conception of his theory, free from substantive
assumptions.2* By contrast, according to Habermas, discourse ethics
‘focuses exclusively on the procedural aspects of the public use of reason
and ... can leave more questions open because it entrusts more to the
process of rational opinion and will formation’.2’ In his response, Rawls
persuasively maintains that he sees no reason why discourse ethics should
not be thought of as also substantive,2¢ and quite plausibly puts forward a
distinction between justice (or fairness) of a procedure and justice (or
fairness) of its outcome. Both types of justice are employed to exemplify
certain political values and are to be harmonised. The justice of a certain
procedure is always based on the justice of its likely outcomes, that is, on
substantive justice. Therefore, Rawls concludes, ‘procedural and substan-
tive justice are connected and not separate’.2” From this we can infer that
fair procedures are underlain by procedural values, e.g. the value of
impartiality confers on all an equal chance to present their case publicly
and in a fair manner.28 For Rawls then, to take a view on these matters is
not to choose between substantive and procedural justice, since all sides
agree that procedural justice is also underlain by substantive justice, as is
the case in the controversy between ‘majoritarians’ and ‘constitutionalists’.
The former do not claim that a democratic regime is merely procedural,
but that it serves certain substantive values,2® for instance, that majority
rule (as well as the political compromises that are necessarily involved in
order to ensure its institutional effectiveness) is a good thing because it
guarantees the self-determination of at least most citizens.3? Otherwise,
they would not be in position to defend their cause against constitutional-
ists. Rawls points out that for Habermas, too, public deliberation can only
produce reasonable outcomes, if it adequately upholds the conditions of
ideal communication. That is, its rules must realise, so far as possible,
equality, impartiality, openness and lack of coercion, so that as a result it is
possible to generalise the interests of all participants. The outcome of the
procedure is therefore substantive. This is something which—

24 See | Habermas, ‘Reconciliation through the Public Use of Reason: Remarks on John
Rawls’s Political Liberalism’ (1995) 92 Journal of Philosophy 109, and also Rawls’ reply,
‘Reply to Habermas® (1995) 92 Journal of Philosophy 132.

25 Ibid at 131.

26 See Rawls, ‘Reply to Habermas’, above n 24 at 170.

27 Ibid.

28 Ibid.

29 Ibid at 172.

30 See H Kelsen, ‘On the Essence and Value of Democracy’ in AJ Jacobson and B Schlink
(eds), Weimar: A Jurisprudence Crisis (California, University of California Press, 2002) 100.
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remarkably—Habermas himself concedes, when he claims that ‘the out-
comes of political will formation are reasonable’.3! His agreement can also
be tacitly inferred from the fact that he does not claim that all substantive
questions are open in actual discourse.32

The same can be said about moral discourse in general. One can
reasonably distinguish procedural from substantive morality, the morality
of procedure from the morality of its outcomes. Both types of morality
exemplify certain moral values and must be harmonised. The morality of
procedure always depends on the moral merit of its likely outcomes, that
is, on substantive morality (not on good luck). Therefore, we can conclude
following Rawls that procedural morality and substantive morality are
connected and not separate.

DISCOURSE RULES AS MERE RULES OF SPEECH?

But let us suppose by contrast that Habermas contends that all substantive
issues are open in discourse, in the sense that how they are resolved is a
matter of political decision through and through. In this rendition of
Habermas’ claim, which can plausibly be attributed to him, discourse
ethics has no resources to rebut the relativist challenges that will predict-
ably be raised. At any rate, on this reading, discourse ethics retreats to the
meta-ethical level, thus making itself vulnerable to a number of critical
epistemological objections that also have direct moral relevance: How can
we ever justify the distinction (let alone make the distinction practicable) of
rule (2.1): Anyone who can speak may take part in discourse, and the
semantically equivalent rule (2.1)’: Anyone who can speak may take part
in discourse, where the former only binds someone qua interlocutor, while
the latter binds him qua moral agent, qua bearer of rights and duties
toward others (for example, we can plausibly imagine rule (2.1)” summing
up a provision guaranteeing the relevant right within the framework of an
ideal and ecumenical political community)? In this regard Alexy insists that
discourse rules are only rules of speech and, accordingly, that we cannot
directly derive substantive norms of conduct from them.33 What kind of
impossibility is implied here? Alexy cannot possibly mean that it is a
logical impossibility. But if it is not a logical impossibility, then, unless
Alexy’s claim is based on moral reasons, it is guilty of circularity. For a
claim like his can only be substantiated by appeal to substantive moral
reasons. (It would be worth exploring what these reasons would look like
from the perspective of discourse ethics, because those reasons would

31 Rawls, ‘Reply to Habermas’, above n 24 at 173.
32 1bid at 174.
33 Alexy, above n 3 at 222.
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presumably also justify the form of law and distinguish it from morality (in
a strict sense), whose singularity, as we have seen, is established by means
of a transcendental-pragmatic argument).

We can shed some light on the source of this persistence on meta-ethics
by bringing out the correlation of procedure and correctness latent in
discourse theory.3* Alexy thinks that the one-right-answer thesis can only
be epistemologically grounded in a theory of absolute correctness. He
further distinguishes between discursive necessity, impossibility and pos-
sibility,>s so that certain judgements come out discursively necessary or
impossible and some merely discursively possible. We get to discursive
necessity and impossibility by employing the rules of discourse as premises
in our moral judgements. So, for instance, starting from the afore-
mentioned rules (2.1), (2.2), and (2.3), we can offer a justification for
certain considered moral convictions3¢ as e.g. the moral demerit of social
exclusion. This example suggests that by appeal to the idea of discursive
necessity and impossibility, we are able to identify certain moral reasons
that precede discourse; put differently, that by appeal to this idea, we truly
seem to be able to establish rules of conduct from mere rules of speech. But
is this conclusion compatible with a strictly procedural conception of the
principle of discourse, whereby the sole requirement for the justification of
moral judgements is the test of reason-giving?

From the point of view of speech act theory, on which the discursive
conception of ethics by Habermas is largely based, the alleged distinction
between rule (2.1) as mere rule of speech and the same rule as rule of
conduct, is unwarranted; at any rate, it cannot be conceptual, because
speech itself is performed through acts and not just words.3” Conversely,
we use words to perform various acts, like to declare, promise, threaten,
insult, defame, praise, tell lies and so forth, and it is precisely through
words that we consent. Here then is another suggestion. Maybe the thrust
of the distinction under discussion is just that rules of discourse only bind
us within a discourse but not necessarily without. But this kind of
self-constraint does not seem to follow from or be compatible with the
procedural (in Habermas’ sense) conception of discourse ethics, since there
surely are institutionalised discourses, as for example dispute resolution
before a court. This is an instance of discourse in so far as it is also
governed by the rules of discourse. Granted, there is a difference. In the
case of court proceedings, the addressees of the rules of discourse are moral

34 Cf Alexy, above n 20 at 410.

35 Alexy, above n 3 at 177.

3¢ See ] Rawls, A Theory of Justice, rev edn (Oxford, Oxford University Press, 1999) 42.

37 This is why the feminist critique against pornography, namely that it is not speech and
is therefore not covered by freedom of speech, is not justified, not for this reason anyway; cf
R Langton, ‘Pornography, Speech Acts, and Silence’ (1993) 22 Philosophy and Public Affairs
293.
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agents (the various actors of the trial whose roles are defined by their
procedural rights and duties, like the duty of sincerity). However, this
difference is not sufficient to occasion a conceptual shift, a radical change
in content of the rules themselves qua universal rules. Hence, I conclude
that the distinction may only be moral in character.

Take the following example. The duty of sincerity, under the distinction
in question, binds interlocutors in a discourse, but not bearers of the
constitutional right to freedom of expression. Or, to put the same point
from the first person perspective, as a participant in moral discourse I
ought to be honest, otherwise I am led to refuting myself in actu. However,
as a writer, politician or citizen I am entitled to dispute the Holocaust as a
historical fact, even if I thereby consciously intend to deceive my audience.
But why, generally speaking, do I have a right to lie by virtue of my
freedom of expression? And, further, is it compatible with discourse ethics
to say that having a right to lie is merely discursively possible; that is, to
say that it is an open question whether it will be adopted as a legal norm?

DISCOURSE AS A FACT OF REASON

According to a strictly procedural conception of the principle of discourse,
since moral theory does not offer us moral reasons—and ought not to,
unless it is inspired by a Platonic ideal of ‘philosopher-kings’—, but at most
rules of reason-giving: since, furthermore, moral reasons must be justified
by a process of actual discourse between real, flesh-and-blood citizens,
regarded as free and equal, the need arises for a possibly democratic
(though not necessarily the best judged from the perspective of the theory
of democracy), but at any rate authoritative, institutional mechanism for
the enactment, not the discovery or moral construction of law. Discourse
ethics, like any moral theory, must be supplemented by a legal theory (as
well as a legislator). Its legal theory is not necessarily legal positivism (nor
is its legislator any given deliberative institution).

As we have seen, Habermas (as well as Alexy) denies that
transcendental-pragmatically derived rules of discourse may bind us qua
moral agents, whatever this qualification may be taken to imply. At this
point, it is fair to ask whether by virtue of the transcendental-pragmatic
justification of the rules of argumentation we acquire moral reasons to
observe those rules, and further whether those moral reasons no longer
apply in so far as a substantive rule of conduct (whatever the term
‘substantive rule of conduct’ is taken to mean) is not grounded in
transcendental-pragmatic fashion. To begin with, performative contradic-
tions in the conduct of moral agents are conceivable, a well-known fact in
political philosophy. Consider the case of slavery. Abdication of one’s own
personality constitutes an extremely contradictory action, leading to one’s
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self-refutation. Therefore, it cannot, strictly speaking, be a legally binding
engagement.38 The performative contradiction consists in the fact that the
claim to correctness of the act of consent (which stems from the status of
the consenting party as a rational being) contradicts the content of his
expression of will. Likewise, from the standpoint of discourse theory, we
cannot tolerate the so-called paradoxes of freedom, toleration and democ-
racy. Consider the abolition of freedom as a result of its arbitrary exercise,
non-interference with totalitarian practices in the name of the principle of
toleration itself and the abolition of democracy decided by majority vote.3?
The principle of democracy, which is conceptually intertwined with the
principle of discourse (as I shall attempt to argue below), shows those
paradoxes to be no more than performative contradictions by free and
equal citizens.

Apart from the conceptual objections rehearsed above, Habermas’
version of discourse ethics ignores that the principle of discourse may be
conceived of as a fact of reason (as Apel rightly suggests). To put it briefly,
the principle of discourse as fact of reason means that, as reasonable beings
that take part in argumentation, we are conscious of the moral law as the
supremely authoritative and regulative law for us and we inescapably
recognise it as such in our ordinary moral thought and judgements.4® The
fact of reason is not the moral law itself.#! The performative contradictions
of the sceptic that Habermas invokes have no moral edge. Indeed,
according to a merely procedural conception of the principle of discourse,
participants in discourse are required to recognise one another only as
interlocutors, not as persons. But this evaluation of our normative commit-
ments within the discourse misses the mark. As participants in discourse
we are inescapably bound to recognise our interlocutors as persons. For
otherwise how would we be able to distinguish a mere exchange of words
from a deliberation? Discourse presupposes mutual respect between fellow-
participants. But why do we respect our interlocutors? The fact that it so

38 See C de Montesquieu, The Spirit of the Laws (AM Cohler, BC Miller and H Stone
(trans), Cambridge, Cambridge University Press, 1989) 247; Rousseau, above n 4 at 48; 1
Kant, ‘On the Common Saying: That May be True in Theory, but it is of No Use in Practice’
in Practical Philosophy (M] Gregor (trans), Cambridge, Cambridge University Press, 1991)
291, and The Metaphysics of Morals, in Practical Philosophy 431; GWF Hegel, Elements of
the Philosophy of Right (HB Nisbet, Cambridge, Cambridge University Press, 1991) 97; and
JS Mill, ‘On Liberty’ in ‘On Liberty’ and Other Writings (Cambridge, Cambridge University
Press, 1989) 103. Hegel is also invoked by K Marx in Capital: A Critique of Political
Economy, vol 1 (B Fowkes (trans), London, Pelican Books, 1976) 150.

39 See K Popper, The Open Society and its Enemies, vol 1, 5th edn (London, Routledge
and Kegan Paul, 1963) 2635, notes 4 and 6.

40 Here I follow the restatement by J Rawls in B Herman (ed), Lectures on the History of
Moral Philosophy (Cambridge, Cambridge University Press, 2000) 260.

41 As Rawls puts it, ibid.
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happens that we cannot but communicate with them (for reasons external
to the discourse) is not in itself the moral basis of our respect for them.

THE IMPORT OF CONSENSUS

Going back to Alexy’s theory, it is not sufficient that the peculiarity of the
form of law, its conceptual connection with morality, be based on moral
reasons. In addition, it must be based on reasons that flow from discourse
ethics. I cannot embark on a full-scale analysis (it would take a book to do
that), so T shall confine myself to a couple of remarks. Using Kantian
terminology, we would say that the postulate of practical reason with
regard to rights lies in the co-existence of a group of people in an organised
society governed by legal institutions; in short, in the justification of the
exercise of state force, state coercion. This postulate cannot be met, from
the standpoint of discourse ethics, unless legal institutions incorporate
respect for the reasonable (or rational*?) consensus of moral agents as an
intrinsic moral value.

On this view, consensus emerges as the key concept. Its normative
function is similar to the one attributed to rights by Dworkin. That is, it
operates as a trump card in collective decision-making.*3> Can we say
anything more specific about the import of consensus? Here we need to
distinguish two conceptions of consensus. According to the first concep-
tion, which is also the most popular, consensus is a pragmatic condition for
certain things to come about. For instance, I cannot be held bound by a
contract, unless I am a contracting party. But discourse ethics does not aim
primarily at an actual consensus. For, according to it (whether in its
procedural version or in some other), we are not only bound by the
outcome of actual discourses, but also by the potential or necessary
outcomes of ideal deliberation (otherwise the requirement of the best
argument would be normatively inert). But if, as is reasonable, we accept
that ideal discourse—unlike an actual discourse—has some necessary
outcomes (for example, wouldn’t it necessarily follow from ideal discourse
that slavery is morally unacceptable?), then what does the invocation of
consensus add to the argument? Isn’t it in a sense superfluous, as is
probably the invocation of the social contract in the establishment of the
political community? Indeed, to stick to our example, if agents in the state
of nature (or in the original position pace Rawls) have the features that
they are assigned, then there seems to be no room left for any negotiation

42 See D Parfit, “‘What We Could Rationally Will?> (2004) 24 Tanner Lectures on Human
Values 285.

43 See R Dworkin, ‘Rights as Trumps’, in ] Waldron (ed), Theories of Rights (Oxford,
Oxford University Press, 1984) 153.
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between them**: on those assumptions about the circumstances under
which the social contract is supposed to be agreed upon, all agents as well
as their interests are identical (it is about omnilogue, not dialogue). Or,
since according to Kant, the law is in itself an end, the social contract that
presumably establishes it is rather redundant. From the foregoing analysis
it can be concluded that the second kind of normative significance of
consensus lies in the fact that, regardless of whether a discourse is actually
conducted, some moral judgements may be justified while some others are
impossible. This means, in other words, that it is moral philosophy that
tells us whether a moral judgement is discursively possible, impossible or
necessary; hence there truly are moral theories of consensus. The problem
then with a merely procedural conception of the principle of discourse,
viewed as a moral theory of consensus, is that, without really or fully
putting forward moral reasons for this choice, it privileges actual consen-
sus, the consensus reached by participants in actual discourses.

There is a further problem with a procedural theory of consensus (if
taken at face value). It not only fails its own test of correctness, but also
proves itself to be non-consensual and therefore undermines itself. T will
not go into much detail here. Let me just note that this self-undermining is
produced by the inability of the procedural theory to subject itself to the
test that it prescribes as the test of correctness. But why do I say it proves
itself to be non-consensual? Let us suppose the opposite. Let us suppose it
is consensual. This would mean either that it is the outcome of an actual
discourse of all parties affected (or maybe just the moral philosophers), or
that it cannot but be the outcome of an ideal deliberation, governed by the
best argument. The first option is shown to be false by experience. The
second option which Habermas is, of course, entitled to defend—is, as I
have tried to show, proven wrong by the moral reasons that I elaborate in
this chapter. If, finally, someone were to claim that this procedural
conception has come about out of dialogue and confrontation with other
philosophical views, he would no doubt be right, but only in a trivial sense:
we can say the same thing about almost any theory, moral or otherwise.
Hence, no moral theory need be consensual, literally speaking. Why then
not adopt the counter-intuitive (to say the least) conclusion that all theories
are for this reason equally true (or false)?

The crucial question is whether it is justifiable to use state force in order
to impose moral norms, even if they are the outcome of ideal discourse,
even if the recalcitrant person (as far as his conduct goes) himself consents
to them (as far as communication goes). If we did that, then, evaluating
our act from the viewpoint of the requisite consensus, we would be using

44 With regard to the alleged contractarianism of Rawls’s theory, see the objections raised
in ] Hampton, ‘Contracts and Choices: Does Rawls have a Social Contract Theory?’ (1980)
77 Journal of Philosophy 315.
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the recalcitrant person as mere means for the goal of imposing true
morality. Since morality cannot forcibly be exacted, we have a moral
reason to distinguish it from the law. This is a liberal premise. Here, too, it
is important to stress the moral relevance of Kant’s distinctions of internal
and external duties, and morality and legality (contrary to what new and
old Hegelians accuse it of, Kantian morality is not vacuous). The discursive
premise, which Alexy states as follows: Everyone has a right to judge for
himself what is right and good, and to act accordingly,** corresponds to
the Kantian principle of freedom (as constitutive of law),*¢ from which
individual liberties flow. Intimately connected with the enjoyment of
individual liberties is the duty of respect on the part of all others, which in
turn is the basis for a right to coerce invaders into respect. This premise
corresponds to the Kantian principle of equality (as constitutive of law).4”
Lastly, from the same viewpoint, law’s addressee cannot but be its creator.
Hence, every citizen, besides being a bearer of political rights, must also be
entitled to certain other primary goods (in Rawls’ sense*8). In this case, the
enjoyment of individual liberties guarantees the authenticity of the popular
will. This last premise corresponds to Kant’s principle of independence (as
constitutive of law).4°

A crucial aspect of the point of view of law’s addressee as its creator is
the public use of reason (in Rawls’s sense), the reciprocity that inheres in
public reason. Within the institutional framework of free democratic
discourse, participants are required to uphold only the inescapable precon-
ditions of their discourse (especially the principles of freedom and equality,
as they are institutionally specified), as well as its consensual outcomes
when they do not conflict with the afore-mentioned preconditions. Anyone
who wants to claim the allegiance of others must invoke reasons accept-
able to them. In other words, someone who reasonably disagrees with the
reason invoked cannot be bound. So we ought to look for another point of
convergence. Throughout, our method must remain Socratic. When some-
one says: ‘I disagree’, he trumps the reason invoked. His disagreement then
leads to the inadmissibility of that reason.’® It is worth quoting a
characteristic passage from Rawls at this point:

45 Alexy, above n 3 at 226.

46 See Kant, above n 38 at 291.

47 Ibid at 292.

48 See, eg Political Liberalism, above n 6 at 179.

49 See Kant, above n 38 at 294.

50 Speaking rather technically, self-refutation goes against narrow reflective equilibrium,
which satisfies certain conditions of rationality (see J Rawls, “The Independence of Moral
Theory’ in S Freeman (ed), Collected Papers (Cambridge Mass, Harvard University Press,
1999) 289), given the principles, whereas reciprocity is a manifestation of wide reflective
equilibrium, in which the principles themselves are desiderata. Cf N Daniels, Justice and
Justification: Reflective Equilibrium in Theory and Practice (Cambridge, Cambridge Univer-
sity Press, 1996) 1.
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[Jlustification is addressed to others who disagree with us ... To justify our
political judgments to others is to convince them by public reason, that is, by
ways of reasoning and inference appropriate to fundamental political questions,
and by appealing to beliefs, grounds, and political values it is reasonable for
others to acknowledge. Public justification proceeds from some consensus: from
premises all parties in disagreement, assumed to be free and equal and fully
capable of reason, may reasonably be expected to share and freely endorse.5!

Foundationalist moral theories that predictably run into a performative
contradiction are committed to a linear argumentation. Discourse ethics
seeks discursive (and not just monological) coherence. It has rightly been
pointed out that coherence is like ‘a puzzle with identically shaped pieces,
say, one-inch squares, which must be arranged into a meaningful, coherent
picture’.52 If we misplace one cubicle, this affects the correct arrangement
of all the rest. Transferring the metaphor in the context of our discussion,
we might say that no free and equal citizen may have his convictions
violated, without this affecting the correctness of the collective decision
reached. This means that all decisions reached through democratic proc-
esses are in principle correct, on condition that our theory of democracy is
also correct. When this condition is met, ideal democratic processes have
intrinsic value, in which case their violation, that is, not paying due respect
to every free and equal citizen, renders the collective decision reached
unacceptable without further ado, without recourse to any external criteria
of correctness.

From the same point of view, majority rule must be upheld, precisely
because it is intertwined with the categorical principle of autonomy as
consensus. It has been remarked that otherwise discourse ethics would not
be in position to deal with the normative question of disagreement.s3
Given disagreement, insistence on unanimity would unavoidably lead
either to the exclusion of some interlocutors from discourse or to some
arguments being privileged for reasons external to the discourse and in
violation of the rules of discourse.

OUTLINE OF A DISCURSIVE JUSTIFICATION

This is the first step toward an outline of a discursive justification of
fundamental principles of the law, from which individual, political and
social rights follow. As far as the rest of the law is concerned, it can be

S J Rawls, Justice as Fairness: A Restatement (Cambridge Mass, Belknap Press of Harvard
University Press, 2001) 27.

52 KJ Kress, ‘Coherence’ in D Patterson (ed), A Companion to Philosophy of Law and
Legal Theory (Oxford, Blackwell Publishers, 1996) 535.

33 Cf G Postema, ‘Public Practical Reason: Political Practice’ in I Shapiro and ] Wagner
deCew (eds), Theory and Practice (New York, New York University Press, 1995) 372.
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grounded, as the principle of autonomy as consensus demands, in contracts
by moral agents already equipped with rights in the competitive legal
world. Hence, law as contract acquires all the distinctive features of a
contract in general. It presupposes individual and political freedom,
equality of allowance and consideration, and ignores the motives that led
contracting parties to will formation, since what matters is for their wills to
coincide, regardless of any further aims and goals they might have (which
are usually intended to serve their wellbeing).

We can thus infer that Apel, as opposed to the reluctant Habermas,
rightly pinpoints the inherent link between the principle of discourse and
the political morality of the constitutional state:

The meaning of moral argument could almost be expressed in the by no means
novel principle that all human needs—as potential claims—i.e. which can be
reconciled with the needs of all the others by argumentation, must be made the
concern of the communication community.... [T]his outlines the basic principles
of an ethics of communication, a principle which also represents the hitherto
non-existent foundation for an ethics of the democratic formation of the will
through agreement (‘convention’). The basic norm ... acquires its binding
character not merely through factual acknowledgment of those who reach an
agreement (‘contract model’). Rather, it commits all people who have acquired
‘communicative competence’ through the process of socialization to strive for an
agreement for the purposes of the collective formation of the will in every matter
that affects the interests (the potential claims) of others. Moreover, it is this basic
norm—and not, for instance, the fact that a given agreement has been reached—
that guarantees to individual norm conforming agreements their binding moral
character.>*

Law may be a contract, but it is not exhausted by the content of the
contract; of necessity it encompasses its evaluative conditions and norma-
tive presuppositions. The content of the law, qua content of a contract,
cannot be just anything. This is so for moral reasons, by virtue of its
foundation, and not by virtue of the self-commitment of certain free agents
(here I use ‘freedom’ in the Hobbesian sense).

CONCLUSION

A merely procedural conception of the principle of discourse proves itself
to be non-Kantian on the crucial point about the existence of an essential
connection between law and morality (although it ought to be Kantian).
Nonetheless, it may prove itself Kantian with regard to the right to

54 “The a priori of the communication community and the foundation of ethics: the
problem of a rational foundation of ethics in the scientific age’ in Towards a Transformation
of Philosophy (P Vandevelde, G Adey and D Fisby (trans), London, Routledge and Kegan
Paul, 1980) 277.
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resistance (although on this point it had better not be Kantian). The only
form of disobedience to the sovereign compatible with law’s form, accord-
ing to Kant, lies in the right to a soft criticism, since the sovereign may
have the monopoly of force but not the monopoly of knowledge: to the
extent that he expresses the general will, he must pursue his enlightenment,
otherwise he contradicts himself in actu.>s

By disengaging the law from a deontological principle of discourse, the
correct substantive outcome of moral discourse is merely brought to the
attention of the sovereign (whoever the sovereign may be, especially the
people-electorate). Therefore, the sovereign may do wrong, without a
question of legality being raised by his action. For such a question to be
raised, there needs to be a conceptual connection between law and
morality; in short, a community that is in fact governed by principles of
justice. However, even in such a community, respect for certain democratic
decision-making processes does not pre-empt monological conscientious
objection or civil disobedience, precisely because there are some individual
and political liberties that cannot be violated in a democracy, since
democratic will formation presupposes them. But to say as much is to go
into a different topic.

55 See Kant, above n 38 at 302.
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Political Liberalism and the
Structure of Rights: On the Place
and Limits of the Proportionality

Requirement

MATTIAS KUMM

INTRODUCTION

HAT DO YOU have in virtue of having a right? Are rights
‘trumps’ over competing considerations of policy?! Do they
have priority over ‘the good” in some strong sense?? Are rights
‘firewalls’ providing strong protections against demands made by the
political community?3 Even though there are interesting and significant
differences between conceptions of rights in the liberal tradition, they
generally* share the idea that something protected as a matter of right may
not be overridden by ordinary considerations of policy. Circumstantial
all-things-considered judgements on what is in the general welfare are
generally insufficient grounds to justify infringements of rights. Reasons
justifying an infringement of rights have to be of a special strength.
Yet this claim of a special priority of rights sits uneasily with a
prominent feature of constitutional and human rights adjudication. As
comparative constitutional scholars have pointed out, a general feature of

! R Dworkin, “What Rights do We Have?’ in Taking Rights Seriously (Oxford University
Press, 1978) 266. See also R Dworkin, ‘Principle, Policy, Procedure’ in A Matter of Principle
(Oxford University Press, 1985) 72.

2 J Rawls, Political Liberalism (Columbia University Press, 1993) 173-211.

3 J Habermas, Faktizitdt und Geltung (Suhrkamp, 1992) 315.

4 Exceptions include J Raz, The Morality of Freedom (Oxford University Press, 1986) and
R Alexy, A Theory of Constitutional Rights (Oxford University Press, 2002).
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rights analysis all over the world is some version of a proportionality test.’
Though proportionality analysis does have a role to play in US constitu-
tional practice as well,® it is a more prominent and more explicitly
embraced feature of rights reasoning under constitutions or treaties estab-
lished after the Second Word War.” Proportionality is widely used as a test
by judiciaries to determine the limit of a constitutionally guaranteed right.
An act of a public authority that infringes the scope of a protected right
can still be justified, if it can be shown to pursue legitimate purposes in a
proportional way. Only acts by public authorities that are disproportionate
will be struck down on the grounds that they violate an individual’s right.
But does the proportionality test provide an adequate structure for
assessing rights claims? Can it do justice to the basic liberal intuition that
rights enjoy some kind of special priority over considerations of public
policy, and that reasons overriding rights must be of some special,
compelling strength?

This chapter will proceed in two parts. The first will provide a brief
description and further illustration of an account of rights that puts
proportionality analysis front and centre. The purpose of this part is to
provide a better understanding of the proportionality test and its connec-
tion to rights. This part will draw on Robert Alexy’s influential theory of
constitutional rights. The second part will assess whether and to what
extent such a conception of rights can adequately accommodate basic
commitments of Political Liberalism. Within the tradition of Political
Liberalism there are three basic ideas that are connected to the idea of the
special priority of rights, which I will refer to as antiperfectionism,
anticollectivism and anticonsequentialism, respectively. The implications of
each of these ideas for an adequate structure of rights will then be assessed.
As will become clear, reasoning about rights has a more complex structure
than the focus on proportionality analysis suggests. The proportionality
structure is rightly a central feature of rights reasoning, but it is merely one
of three distinct structural elements central to reasoning about rights as a

5 D Beatty, The Ultimate Rule of Law (Oxford University Press, 2004); N Emilou, The
Principle of Proportionality in European Law (Dordrecht, Kluwer, 1996); W Sadurski, Rights
Before Courts (Springer, 2005) 266.

¢ TA Alenikoff, ‘Constitutional Law in the Age of Balancing’ (1987) 96 Yale L] 943 at
967.

7 For the claim that US constitutional rights jurisprudence is exceptional in its suspicion of
proportionality, see L Weinrib, ‘The Postwar Paradigm and American Exceptionality’ in S
Choudhry (ed), The Migration of Constitutional Ideas (Cambridge University Press, 2006).
Explanations are provided by F Schauer, ‘Freedom of Expression Adjudication in Europe and
the United States: A Case Study in Comparative Constitutional Architecture’ in G Nolte (ed),
European and US Constitutionalism (Cambridge University Press, 2005); V Jackson,
‘Ambivalence, Resistance and Comparative Constitutionalism: Opening up the Conversation
on “Proportionality” Rights and Federalism® (1999) 1 U Pa | Const L 583. See also M
Kumm, ‘Whats’ So Special about Constitutional Rights in Private Litigation?” in Sajo (ed),
The Constitution in Private Relations (2005).
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matter of political morality. Other structural features of rights discourse
include the idea of excluded reasons and the prohibitions of certain
means-ends relationships. Furthermore, there are institutional considera-
tions that sometimes justify imposing additional requirements on the
justification for an infringement of a right, requiring reasons of special
strength. There is no one structural element that is the defining feature of
rights reasoning. Rights reasoning, as it occurs in the practice of courts and
tribunals worldwide, reflects the structural richness of reasoning about
political morality.8 The language of rights in human and constitutional
rights practice merely provides a way to structure the assessment of policy
choices as they relate to affected individuals. What you have in virtue of
having a right is as strong or as weak as the proposition of political
morality that the claim is grounded in.® Analysing the structure of rights
reasoning helps provide a clearer understanding of the structural complex-
ity of a liberal political morality. Additionally, it helps guard against a
narrow understanding of rights that unconvincingly ties the very idea of
rights to a particular moral structure.

RIGHTS AS OPTIMISATION REQUIREMENTS: PROPORTIONALITY

Not all constitutional or human rights listed in legal documents require
proportionality analysis or any other discussion of limitations. The cata-
logues of rights contained in domestic constitutions and international
human rights documents include norms that have a simple categorical,
rule-like structure. They may stipulate such things as: ‘No quartering of
troops in private homes in peacetime’. “The death penalty is abolished.’
‘Every citizen has the right to be heard by a judge within 48 hours after his
arrest.” Most specific rules of this kind are best understood as authoritative
determinations made by the constitutional legislator about how all the
relevant first-order considerations of morality and policy play out in the
circumstances defined by the rule. Notwithstanding interpretative issues
arising at the margins, the judicial enforcement of such rules is generally
not subject to proportionality analysis or any other meaningful engage-
ment with moral considerations.

But at the heart of modern constitutional rights practice are rights
provisions of a different kind. Modern constitutions establish abstract
requirements such as a right to freedom of speech, association and religion.

8 What you have in virtue of having a right can be legally further complicated by legal tests
reflecting institutional considerations of various kinds. For an overview of these tests in the
context of US constitutional law see R Fallon, Implementing the Constitution (Oxford
University Press, 2001) 76-101.

? For a similar view see | Raz, The Morality of Freedom (Oxford University Press, 1986)
193-216.
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These rights, it seems, cannot plausibly have the same structure as
categorical, rule-like rights provisions. Clearly there must be limitations on
such rights. There is no right to falsely shout fire in a crowded cinema or to
organise a spontaneous mass demonstration in the middle of Times Square
during rush hour. How should these limits be determined?

Constitutional texts provide some illumination as to how those limits
ought to be conceived. As a matter of textual architecture!© it is helpful to
distinguish between three different approaches to the limits of rights.

The first textual approach is to say nothing at all about limits. In the
United States, the First Amendment, for example, simply states that
‘Congress shall make no laws ... abridging the freedom of speech ... [or] ...
the free exercise of religion’.!! Here the text suggests that all the interpre-
tative work needs to be done when assessing what is to count as ‘speech’
under this provision. The absence of any kind of limitation clause seems to
invite the argument that there are no limitations. Not surprisingly, it
remains a unique and feature of US constitutional rights culture to insist on
defining rights narrowly, so that there are as few exceptions as possible to
them.!2 Arguments about rights are generally focused on the question
whether the behaviour in question is protected as a right. Conversely, focus
of rights discourse is generally not on whether there are good reasons
under the circumstances, for restricting that right.

The second approach is characteristic of human rights treaties and
constitutions enacted in the period following the Second World War. These
generally adopt a bifurcated approach. The first part of a provision defines
the scope of the right. The second describes the limits of the right by
defining the conditions under which an infringement can be justified.

Article 10 of the European Convention on Human Rights, for example,
states:

1. Everyone has the right to freedom of expression ...

2. The exercise of these freedoms ...may be subject to such formalities,
conditions, restrictions or penalties as prescribed by law and are necessary in a
democratic society, in the interest of national security, territorial integrity or
public safety ... .

Similiarly, Article 2, para I of the German Basic Law states:

Every person has the right to the free development of their personality, to the
extent they do not infringe on the rights of others or offend against the
constitutional order or the rights of public morals.

10 This formulation derives from Schauer, above n 7.
1t First Amendment of US Constitution.
12 Schauer, above n 7. See also C Fried, Right and Wrong (Oxford University Press, 1978).
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The first part defines the scope of the interests to be protected—here: all
those interests that relate respectively to ‘freedom of expression’ or ‘the
free development of the personality’. The second part establishes the
conditions under which infringements of these interests can be justified:
‘restrictions ... necessary in a democratic society in the interests of ...” and
‘when the limitation serves to protect the rights of others, the constitu-
tional order or public morals’. The first step of constitutional analysis
typically consists in determining whether an act infringes the scope of a
right. If it does, a prima facie violation of a right has occurred. The second
step consists in determining whether that infringement can be justified
under the limitations clause. Only if it cannot is there a definitive violation
of the right.

Even though the term proportionality is not generally used in constitu-
tional limitation clauses immediately after the Second World War, over
time courts have practically uniformly interpreted these kinds of limitation
clauses as requiring proportionality analysis. Besides the requirement of
legality—any limitations suffered by the individual must be prescribed by
law—the proportionality requirement lies at the heart of determining
whether an infringement of the scope of a right is justified.

The third approach, typical of more recent rights codifications, often
recognises and embraces this development by substituting general default
limitation clauses for rights-specific limitation clauses.!3 Article 1I-112 of
the recently negotiated European Charter of Fundamental Rights, for
example, states:

Subject to the principle of proportionality, limitations may be made only if they
are necessary and genuinely meet the objectives of general interest recognized by
the Union or the need to protect the rights and freedoms of others.

A number of criticisms have been directed against an understanding of
rights in which the real work in the deciding of concrete cases is done
within the framework of proportionality analysis. Some have claimed that
there are no rational standards available that allow for distinguishing
between measures that are proportional from those that are not. Others
have insisted that even if there are such standards, their specific content is
likely to be subject to considerable disagreement, either abstractly or in
application. To the extent that is the case, it is not clear why courts, rather

13 The Canadian Charter prescribes in s 1 that rights may be subject to ‘such reasonable
limits prescribed by law as can demonstrably be justified in a free and democratic society’.
Section 36 of the South African Constitution states that rights may be limited by a ‘law of
general application to the extent that the limitation is reasonable and justifiable in an open
and democratic society based on human dignity, equality and freedom, taking into account all
relevant factors, including: a. the nature of the right; b. the importance of the purpose of the
limitation; c. the nature and extent of the limitation; d. the relation between the limitation
and its purpose; and e. less restrictive means to achieve the purpose.
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than politically accountable actors, should have a comparative institutional
advantage in assessing the proportionality of publicly endorsed policies.
Still others have lamented that rights guarantees subjected to proportion-
ality limitations are insufficiently specific to provide either citizens or
legislatures with much guidance.

While these questions are important, I will ignore them here and focus
on a different concern. I address the question whether a structure of rights
that puts proportionality analysis front and centre can adequately reflect
the commitments central to Political Liberalism and the idea of a special
priority for rights. Whatever additional function rights may have, human
and constitutional rights as they are understood in post-Second World War
legal documents are first and foremost an attempt to legally institutionalise
basic moral prerogatives ultimately grounded in the enlightenment tradi-
tion of Political Liberalism and its commitment to human dignity and
autonomy.!* Can such an attempt succeed, if the rights that are legally
guaranteed provide little more protection than the proportionality test
provides?

This requires further examination of how proportionality is connected to
the idea of rights and how it actually operates as a test to assess the limits
of rights. The connection between rights and proportionality analysis has
been subjected to a rigorous analysis by Robert Alexy. Alexy’s theory of
constitutional rights was developed as a reconstructive account of the
practice of the German Constitutional Court, but has been widely recog-
nised as a theory that helps to shed light on human and constitutional
rights practice more generally.!s

According to Alexy, the abstract rights characteristically listed in consti-
tutional catalogues are principles. Principles, as Alexy understands them,
are optimisation requirements. They require the realisation of something to
the greatest extent possible, given countervailing concerns. As optimisation
requirements, principles are structurally equivalent to values. Statements of
value can be reformulated as statements of principle and vice versa. We can
say that privacy is a value or that privacy is a principle. Saying that
something is a value does not yet say anything about the relative priority of
that value over another value, either abstractly or in a specific context.

4 This link is established specifically in the UN Declaration of Human Rights, GA Res
217 (III 1948). Article 1 states the basic premises of the enlightenment liberal tradition: ‘All
human beings are born free and equal in dignity and rights. They are endowed with reason
and conscience and should act towards one another in a spirit of brotherhood’. The Preamble
of the European Convention on Human Rights in turn refers to the UN Declaration. The
German Constitution in Art 1 para 1 provides: ‘The dignity of human persons is inviolable.
To respect and protect it is the duty of all state powers. 2: The German People therefore
professes its allegiance to inviolable human rights as the basis of all human communities,
peace and justice in the world’.

15 See eg, A] Menendez and E Eriksen (eds), Fundamental Rights Through Discourse
(Arena report no 9, Oslo, 2004).
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Statements of principle, express an ‘ideal ought’. Like statements of value,
they are not yet ‘related to possibilities of the factual and normative
world’.1¢ Whenever there is a conflict between a principle and countervail-
ing concerns, the proportionality test provides the criteria to determine
which concerns take precedence under the circumstances. In order to assess
what individual principles require in particular circumstances, a propor-
tionality test needs to be applied.!” The proportionality test provides an
analytical structure for assessing whether limits imposed on the realisation
of a principle in a particular context are justified.

Whereas the language of proportionality, necessity and balancing
abounds in constitutional adjudication across jurisdictions, the specific
structure of the proportionality test is not always clear.!® According to
Alexy, and indeed according to the German Constitutional Court, the
proportionality test has four prongs. Two prongs—suitability and
necessity—focus on empirical concerns. They express the requirement that
principles be realised to the greatest possible extent relative to what is
factually possible. The other two—legitimate ends and balancing—are
normative and express the requirement that principles be realised to the
greatest extent possible given countervailing normative concerns.

The link between constitutional rights as principles and proportionality
thus conceived is nof one of institutional convenience, but conceptual
necessity. The fact that principles are optimisation requirements neans that
their application requires proportionality analysis. The proportionality test
is not merely a convenient pragmatic tool that helps provide a doctrinal
structure for the purpose of legal analysis. If rights are optimisation
requirements, the proportionality structure provides an analytical frame-
work to assess the necessary and sufficient conditions under which a right
takes precedence over competing considerations as a matter of first-order
political morality.

An example drawn from the European Court of Human Rights (ECtHR)
illustrates how proportionality analysis operates in the adjudication of
rights claims. In Lustig-Prean and Beckett v United Kingdom,'® the
applicants complained that the investigations into their sexual orientation
and their discharge from the Royal Navy on the sole ground that they were
gay violated Article 8 of the European Convention on Human Rights
(ECHR). Article 8, in so far as is relevant, reads as follows:

t6 Alexy, above n 4 at 58.

17 1bid at 66. See also the discussion of structural discretion in ibid at 394-414.

18 See J Rivers discussing the case law of the European Convention on Human Rights and
in Canada in the ‘Introduction’ in ibid at xxxii. For the United States see Alenikoff,
‘Constitutional Law in the Age of Balancing’ (1987) 96 Yale L] 943.

Y Lustig-Prean and Beckett v United Kingdom [1999] ECHR 71 (31417/96;32377/96, 27
September 1999).
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1. Everyone has the right to respect for his private ... life ...

2. There shall be no interference by a public authority with the exercise of this
right except such as is in accordance with the law and is necessary in a
democratic society ... in the interest of national security, ... for the prevention of
disorder.

Since the government had accepted that there had been interferences with
the applicants’ right to respect for their private life—a violation of a prima
facie right had occurred—the only question was whether the interferences
were justified or whether the interference amounted to a definitive viola-
tion of the right. Since the actions of the government were in compliance
with domestic statutes and applicable European Community law, and thus
fulfilled the requirement of having been ‘in accordance with the law’, the
question was whether the law authorising the government’s actions quali-
fied as ‘necessary in a democratic society’. The ECtHR had essentially
interpreted that requirement as stipulating a proportionality test. The
following is a reconstructed and summarised account of the court’s
reasoning.

The first question the ECtHR addressed concerns the existence of a
legitimate aim. This prong is relatively easy to satisfy in cases where the
constitutional provision does not specifically restrict the kind of aims that
count as legitimate for justifying an interference with a specific right. In
this case the constitutional provision limits the kind of aims that count as
legitimate for the purpose of justifying an infringement of privacy. Here,
the United Kingdom offered the maintenance of morale, fighting power
and operational effectiveness of the armed forces, a purpose clearly related
to national security, as its justification to prohibit homosexuals from
serving in its armed forces.

The next question then was whether disallowing homosexuals from
serving in the armed forces is a suitable means to further the legitimate
policy goal. This is an empirical question. A means is suitable if it actually
furthers the declared policy goal of the government. In this case a
government commissioned study had shown that integration problems
would be posed to the military system if open homosexuals were to serve
in the army. Even though the ECtHR remained sceptical with regard to the
severity of these problems, it accepted that there would be some integra-
tion problems if homosexuals were allowed to serve in the armed forces.
Given this state of affairs there was no question that, as an empirical
matter, these problems could be significantly mitigated, if not completely
eliminated, by excluding homosexuals from the ranks of the armed forces.

A more difficult question was whether the prohibition of homosexuals
serving in the armed forces is necessary. A measure is necessary only if
there is no less restrictive but equally effective measure available to achieve
the intended policy goal. This test is reflected in the requirement known to
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US constitutional lawyers that a measure be narrowly tailored towards
achieving substantial policy goals. In this case the issue was whether a code
of conduct backed by disciplinary measures—clearly a less intrusive
measure—could be regarded as equally effective. Ultimately, the court held
that even though a code of conduct backed by disciplinary measures would
go quite some way to address problems of integration, the government had
plausible reasons to believe that it would not go so far as to qualify as an
equally effective alternative to the blanket prohibition.

Finally, the ECtHR had to assess whether the measure was proportional
in the narrow sense by applying the so-called balancing test, which
involves applying what Alexy calls the ‘law of balancing’: “The greater the
degree of non-satisfaction of, or detriment to, one principle, the greater
must be the importance of satisfying the other’.20

The decisive question in this case was whether on balance the increase in
the morale, fighting force and operational effectiveness achieved by prohib-
iting homosexuals from serving in the armed forces justified the degree of
interference in the applicant’s privacy, or whether it was instead dispropor-
tionate. On the one hand, the court invoked the seriousness of the
infringement of the soldiers’ privacy, given that sexual orientation concerns
the most intimate aspect of the individual’s private life. On the other hand,
the degree of disruption to the armed forces absent such policies was
predicted to be relatively minor. The court pointed to the experiences in
other European armies that had recently opened their armed forces to
homosexuals, the successful co-operation of the UK army with allied
NATO units which included homosexuals, the availability of codes of
conduct and disciplinary measures to prevent inappropriate conduct, as
well as the experience of successfully admitting women and racial minori-
ties into the armed forces, which had caused only modest disruptions. On
balance, the UK measures were held to be sufficiently disproportionate to
fall outside the government’s margin of appreciation and the court held the
United Kingdom to have violated Article 8 of the ECHR.

This example illustrates two characteristic features of rights reasoning:
first, a rights-holder does not have very much in virtue of having a right.
More specifically, the fact that a rights-holder has a prima facie right does
not imply that he holds a position that gives him any kind of priority over
countervailing considerations of policy. An infringement of the scope of a
right merely serves as a trigger to initiate an assessment of whether the
infringement is justified. But the fact that rights are not trumps in this sense
does not mean that they provide no effective protection. The example

20 Alexy, above n 4 at 102. Alexy illustrates the ‘law of balancing’ using indifference
curves, a device used by economists as a means of representing a relation of substitution
between interests. Such a device is useful to illustrate the analogy between the law of
balancing and the law of diminishing marginal utility.
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demonstrates that, in practice, even without such priority, rights can be
formidable weapons. The second characteristic feature of rights reasoning
is the flipside of the first. Since comparatively little is decided by acknowl-
edging that a measure infringes a right, the focus of rights adjudication is
generally on the reasons that justify the infringement. Furthermore, the
four-prong structure of proportionality analysis provides little more than a
structure which functions as a checklist for the individually necessary and
collectively sufficient conditions that determine whether the reasons that
can be marshalled to justify an infringement of a right are good reasons
under the circumstances. Assessing the justification for rights infringements
is, at least in the many cases where the constitution provides no specific
further guidance, largely an exercise of general practical reasoning, without
many of the constraining features that otherwise characterise legal reason-
ing. Rights reasoning under this model, then, shares important structural
features with rational policy assessment.2!

Conceiving rights in this way also helps explain another widespread
feature of contemporary human and constitutional rights practice that can
only be briefly pointed to here. If all you have in virtue of having a right is
a position whose strength in any particular context is determined by
proportionality analysis, there are no obvious reasons for narrowly defin-
ing the scope of interests protected as a right. Shouldn’t all acts by public
authorities affecting individuals meet the proportionality requirement?
Does the proportionality test not provide a general purpose test for
ensuring that public institutions take seriously individuals and their inter-
ests and act only for good reasons? Not surprisingly, one of the corollary
features of a proportionality-oriented human and constitutional rights
practice is its remarkable scope. Interests protected as rights are not
restricted to the classical catalogue of rights such as freedom of speech,
association, religion and privacy, narrowly conceived. Instead, with the
spread of proportionality analysis, there is a tendency to include all kinds
of liberty interests within the domain of interests that enjoy prima facie
protection as a right. The European Court of Justice, for example,
recognises a right freely to pursue a profession as part of the common
constitutional heritage of Member States of the European Union, thus
enabling it to subject a considerable amount of social and economic

21 That does not mean that the two are identical. There are at least four differences
between substantive rights analysis and general policy assessments. First, courts are not faced
with generating and evaluating competing policy proposals, but merely assessing whether the
choices made by other institutional actors is justified. Secondly, they only assess the merit of
these policy decisions in so far they affect the scope of a right. Thirdly, specific constitutional
rules concerning limits to constitutional rights or judicial precedence establishing rules that fix
conditional relations of preference frequently exist. Fourthly, proportionality analysis leaves
space for deference to be accorded to other institutional actors. The ECtHR refers to this as
the ‘margin of appreciation’.
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regulation to proportionality review. The ECtHR has adopted an expan-
sive understanding of privacy guaranteed under Article 8 ECHR, and the
German Constitutional Court regards any liberty interest whatsoever as
enjoying prima facie protection as a right. In Germany, the right to the ‘free
development of the personality’ is interpreted as a general right to liberty
understood as the right to do or not do whatever you please. It has been
held by the Constitutional Court to include such mundane things as a right
to ride horses through public woods,2? feed pigeons in public squares,23
smoke marihuana?* and bring a particular breed of dogs into the country.2s
In this way the language of human and constitutional rights is used to
subject practically all acts of public authorities that affect the interests of
individuals to proportionality review.

POLITICAL LIBERALISM AND THE STRUCTURE OF RIGHTS

But does such a weak conception of rights do justice to the commitment of
Political Liberalism? Does a liberal political morality, appropriately con-
ceived, exhibit an optimisation structure of the sort that the linkage
between principles and proportionality analysis suggests? Here there seems
to be cause for serious doubt. Liberal political rights are widely perceived
as having special weight when competing with policy goals. The idea is
expressed, for example, by Ronald Dworkin’s conception of rights as
trumps and the corollary distinction between principles and policies,2¢ or
by what Rawls calls the ‘priority of the right over the good’,2” or by
Habermas’ description of rights as firewalls.28 Ultimately these ideas can
be traced back to a theory, perhaps most fully developed by Immanuel

22 BVerfGE 80,137. (BVerfGE refers to the official collection of the judgments of the
Federal Constitutional Court. The first number refers to the volume, the second refers to the
page number on which the decision begins. A bracketed third number refers to the exact page
on which a particular citation can be found. Particularly well-known cases are conventionally
named either after the complainant or the core subject matter addressed by the decision.)

23 BVerfGE 59, 158.

24 BVerfGE 90, 145.

25 BVerfGE 110, 149, holding that when the legislator has reasonable grounds to assume
that certain breeds of dogs pose a particular danger to people, a prohibition of the breeding
and importation of certain breeds of dogs does not constitute a disproportional infringement
of a general right to liberty, equality or the right to freely pursue your business of breeding
and importation. The FCC insisted, however, that the legislator was under a duty to keep up
with scientific findings relating to the issue. This concerns scientific insights relating to the
extent to which the aggression of dogs is genetically determined or a feature of the conditions
under which the dog is held, as well as studies relating to the relative aggression of various
species of dogs that may undermine the inclusion or exclusion of a particular breed of dog on
the list of prohibited breeds.

26 R Dworkin, Taking Rights Seriously (Oxford University Press, 1977) and A Matter of
Principle (Oxford University Press, 1985).

27 J Rawls, Political Liberalism (Colarado University Press, 1993) 173.

28 ] Habermas, Between Facts and Norms (Oxford University Press, 1996) 254.
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Kant, grounded in the twin ideals of human dignity and autonomy viewed
as side-constraints on the pursuit of the collective good. Yet nothing in the
account of rights as principles prioritises rights. Rights and policies
compete on the same plane within the context of proportionality analy-
sis.2® The question is whether a conception of constitutional rights that
does not capture the priority of rights is deficient in some way.

To address this issue, I distinguish three distinct ideas underlying the
‘priority of rights’ thesis. The first concerns the relationship between justice
and perfectionist ideals. Here the basic liberal idea is that rights protect
individuals from strong paternalist impositions relating to how they should
live their lives, in particular with regard to dominant religious practices.
Questions relating to what it means to aspire to be the best person you
can—to instantiate an example of human perfection—is not the proper
subject matter of political decision-making and legal coercion. This
expresses well the idea of the priority of the right over the good. The
second idea concerns taking the individual seriously, and is anticollectivis-
tic. Here, the basic idea is that ind ividual rights are believed to enjoy
priority over the ‘general interest’ or the ‘collective good” in some way. The
third idea concerns the anticonsequentialist or deontological nature of
rights as side-constraints. Here the claim is that cost-benefit analysis along
the lines suggested by ‘balancing’ is unable to take into account strong
prohibitions on using persons as a means to achieve some desirable end.
Using people as a means—sacrificing them for some greater good—is
subject to significantly stronger constraints. Each of these ideas is inter-
nally complex and subject to considerable dispute. My purpose here is not
primarily to uncover their complexity, or engage in these disputes. Even
though it will be impossible to avoid contentious territory, my core
purpose here is to focus on the implications of each of these ideas for the
structure of rights.

Antiperfectionism and ‘Rights as Trumps’: Excluded Reasons

An integral part of most liberal conceptions of political justice is some
form of a prohibition on imposing upon the individual a particular
conception of the good life through the coercive means of the law. It is not
within the jurisdiction of public authorities to prescribe what the ultimate
orientations and commitments of an individual should be. In the tradition
of Political Liberalism this idea finds its expression, for example, in Article
4 of the Declaration of Human and Citizens’ Rights of 1789, which

29 In the United States, Richard Fallon in ‘Individual Rights and the Powers of Govern-
ment’ (1993) 27 Ga L Rev 343 has argued that rights and consequential interests are part of
the same decisional calculus.
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prescribes: ‘Liberty consists in doing whatever does not harm another: In
this way the exercise of natural rights of each person has no limits except
for those limitations, that assure the exercise of the same rights by other
members of society’. In a similar vain Kant writes: ‘Freedom ... in so far as
it can coexist with the freedom of any other member of society under a
general law is a right that every individual has’.3? John Stuart Mill’s ‘harm’
principle expresses a similar idea. These formulations all insist that the
class of reasons that can legitimately be used to limit individual liberty are
limited. They are more limited than the class of reasons that are of interest
to someone trying to seek orientation and meaning in her life. One way to
interpret this idea is to insist that reasons relating to the realisation of
demanding perfectionist ideals of any kind, may not be used to justify
infringements of individual liberty. Such reasons are off limits for the
purpose of justifying limitations of individual liberty.

To illustrate the point, imagine a public authority prescribing that the
school day in public schools should begin with a common prayer, such as
the Apostolic Profession of Faith. Legislative history and public debates
reveal that there are three kinds of reasons invoked in support of this
legislation. For some, the purpose of the legislation is to further a general
commitment to a Christian way of life and help craft souls in the
community that are worthy of salvation. Others invoke the importance of
religion for themselves and their children and stress the importance of
connecting something as basic an experience as public school education
with their religious life in order to sustain and nourish it. Still others make
claims about the instrumental usefulness of religion for general policy
purposes, and point to the connection between religion in schools and low
crime rates, low teenage pregnancy rates, and lower drop-out rates. The
law passes after vigorous debate and protest by the minority of agnostics,
atheists, Jews and Muslims.

How would a constitutional court called upon to assess whether an
individual’s right to religious freedom was violated rule? There is no doubt
that the right to religious freedom is infringed by such a prayer require-
ment. The question is whether it can be justified. It is unlikely that a court
in a liberal constitutional democracy would address the theological and
philosophical questions relating to whether compulsory school prayers of
this kind are in fact suitable and necessary to help craft souls worthy of
salvation. Nor would courts assess, whether, all things considered, the
purpose of crafting souls worthy of salvation justified the significant
infringement of an individual’s freedom of religion. Instead, there is little
doubt that any court in a liberal constitutional democracy would insist that
any reasons that depend on the premise that a Christian way of life is the

30T Kant, Metaphysics of Morals (Cambridge, Cambridge University Press, 1996) 63.
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right way of life are simply irrelevant to the issue. Furthering a Christian
way of life—or, for that matter, furthering any other perfectionist
commitment—would not count as a legitimate government purpose. In US
constitutional practice the idea that the purpose of a government action
has to be secular3! captures much of the non-perfectionist commitment of
Political Liberalism, though the idea of ‘secular purposes’ would have to be
interpreted to also exclude secular perfectionist ideals.

But, of course, there are other potentially legitimate purposes in play.
One possible justification for school prayer could be that the equal right to
freely exercise religion requires respect for the majority’s parental interests
in having their children connect their educational experience with their
religious commitments in order to sustain and nourish it. Here, the central
question would be whether such an exercise of religious liberty by the
majority imposes a disproportionate burden on those parents and children
who do not share that belief. Framed in this way, the issue becomes one of
delimitating respective spheres of liberty between equal right-bearers.
Public authorities have to be neutral in the sense that they are required to
respect and take equal account of the competing interests in play and strike
an appropriate balance between them. Here, the proportionality frame-
work and the idea of balancing in particular clearly provides a helpful
structure for assessing the competing claims.

What this means for the resolution of the issue would, of course, depend
on the particular features of the social world to which it applies. To the
extent that no opt-outs are provided for those who do not share a belief, it
is difficult to imagine a context in which compulsory common prayer
would not impose a disproportionate burden on the minority. The issue
becomes more complex once real opt-outs are provided and a general
background culture of tolerance and inclusion minimises the pressure on
the non-believing minority to conform. Furthermore, arguments within the
balancing exercise relating to beneficial secondary effects would also come
into play. On one side, these could include, for example, lower drop-out
and teen pregnancy rates, if duly supported by empirical evidence. On the
other side of the equation, general policy concerns about keeping life in
public institutions free from religious entanglement may have significant
weight in a strongly pluralistic and deeply divided society.32 Clearly, then,
much of how this issue would be resolved would depend on contingent
features of the social world, which would have to be assessed within the
proportionality framework.33 But even within proportionality analysis, the

31 This is the first prong of the so-called ‘Lemon test’, see Lemon v Kurtzbach, 403 U.S.
602, 612-13 (1971).

32 In the United States this requirement is the third prong of the Lemon test, see ibid.

33 It follows that even such basic questions as whether a constitution should erect a wall
between religion and the state or whether it should allow for the establishment of an official
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truth or falsity of religious beliefs and the desirability of a life that derives
an ultimate purpose and meaning from religious revelation would not
provide reasons that are part of the balancing equation.

Reasons related to the furtherance of specific perfectionist ideals, then,
are excluded both at the first prong of the proportionality test, since they
are not a legitimate purpose that can justify infringements of individual
liberty, and at the level of balancing, since furthering a particular perfec-
tionist ideal is not a reason to weigh when assessing the proportionality of
a measure furthering some other legitimate purpose. To the extent that
Political Liberalism is understood as incorporating an antiperfectionist
commitment, the idea of excluded reasons can help operationalise such a
commitment within the context of the proportionality test.

The idea of excluded reasons as a structural feature of human and
constitutional rights analysis has a central role to play in human and
constitutional rights analysis beyond the operationalisation of antiperfec-
tionist commitments.>* The idea of excluded reasons is, for example, also
central to the right of freedom of speech and freedom of association.
Generally, a law may not prohibit demonstrations or speech in favour of a
wrongheaded cause defended by bad arguments. Reasons that discriminate
between views on the basis of plausibility or correctness, are excluded as
reasons that are capable of limiting the freedom of speech or association.
The justification for infringements of speech has to be neutral with regard
to the question whether the speakers claims are true or false. Proponents of
a flat tax may be deeply mistaken that their reform proposals would
further justice. The right view may well be that relatively aggressive
progressive taxation is a considerably more just way to raise revenue, all
other things being equal. Yet whether or not the views of flat tax
proponents are right or wrong is completely irrelevant to the question of
whether or not they should be able to articulate and defend them. Freedom
of speech is not balanced against the harm done by proposing false ideas.

Whether or not there are limits to the idea of content neutrality is subject
to disagreement both within and across liberal constitutional democracies.
Proponents of militant democracy,3’ for example, defend the idea that

church is not a question that principles of Political Liberalism provide an a priori answer to.
Instead, an answer to that question depends on contingent features of the political community
to which the constitutional rules are to apply. This explains why in the United States, the
Establishment Clause has long been interpreted to erect a wall between churches and the
state, whereas in Scandinavian countries there are established state churches, notwithstanding
the guarantee to freedom of religion.

34 For the relevance of the idea of excluded reasons in US constitutional law see R Pildes,
‘Avoiding Balancing: The Role of Exclusionary Reasons in Constitutional Law’ (1993/94) 45
Hastings L ]. See also R Pildes, ‘The Structural Conception of Rights and Judicial Balancing’
(2002) 6 Review of Constitutional Studies, 179.

35 For a discussion of militant democracy in a variety of institutional contexts, see A Sajo
(ed), Militant Democracy (Eleven, 2004).
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content neutrality has its limits when speech questions the very founda-
tions of liberal constitutional democracy. Fascists, communists, theocrats,
advocates of presidential dictatorship, those advocating terrorism as a
means of political change, may have their speech limited in some liberal
constitutional democracies. Clearly, then, the domain over which a class of
reasons should be excluded is to some extent a matter of constitutional
debate. The resolution of the question of whether and where these limits
should be drawn depends on a host of complex empirical and moral
assessments.3¢ But just as clearly, the idea of content neutrality, and
therefore the idea of excluded reasons, must have some purchase in the
context of a right to freedom of speech and association.

Furthermore, even in the case of homosexuals in the military, as
discussed by the ECtHR, the idea of excluded reasons can plausibly help
throw light on what many would claim is the central feature of that
decision. The fact that the court analysed in some depth whether the
prohibition of homosexuals in the military was justified by reference to the
legitimate purpose of furthering morale, fighting power and operational
effectiveness of the armed forces should not cover up the fact that
justifications more directly linked to homophobic sentiments in the army
were not considered as reasons justifying the prohibition. The reasoning of
the court clearly suggests, for example, that arguments relating to homo-
phobic traditions (we have a long tradition of not tolerating deviant sexual
orientation in the military!), conventions (this is the way we do things
here!) or preferences (our soldiers generally dislike homos!) are irrelevant
to the justification of excluding homosexuals from the military.3” They are,
therefore, not discussed. Furthermore, it is not unlikely that exactly
because the problems relating to ‘operational effectiveness’ etc were the
side-effects of illiberal homophobic sentiments, that the Strasbourg court
felt emboldened enough to claim that a question pertaining to the make-up
of the national military, which involved complex empirical assessments, did
not fall under a state’s margin of appreciation. Any justification relating to
consequences of the existence of illiberal homophobic sentiments, the court
could have said, should presumptively not affect the rights of homosexuals
and will receive extensive scrutiny. The idea of excluded reasons, then,
helps throw light on some core structural features of liberal constitutional
practice, features that the focus on proportionality alone tend to obscure.

But acknowledging that the idea of excluded reasons is central to an
understanding of rights in liberal constitutional democracies does not mean

3¢ An interesting second order question is whether the proportionality framework provides
an adequate structure for discussing the domain over which a class of reasons ought to be
excluded.

37 For a similar point relating to ‘other-regarding’ interests more generally, see R Dworkin,
‘Liberty and Liberalism’ in Taking Rights Seriously, above n 26 at 263.
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the idea of excluded reasons can serve as a substitute for the idea of
proportionality. Instead, proportionality and excluded reasons are comple-
mentary structural features of rights in liberal constitutional democracies.
To illustrate the point: it is possible to understand the claim that rights are
trumps as a claim that the idea of excluded reasons, rather than propor-
tionality, is the defining feature of rights. Under such an approach, the
scope of a right is defined by the reasons it excludes. The right to freedom
of speech could be conceived as the absolute right not to be constrained in
one’s speech on grounds relating to the content of the speech act. The right
to privacy is an absolute right not to be subjected to limitations justified by
reference to other-regarding preferences. The free exercise of religion is an
absolute right not to be subjected to measures that have the purpose of
furthering a particular religion. Rights conceived in this way leave no space
for proportionality analysis.38

However, such a conception of rights would suffer from serious deficien-
cies. Those deficiencies are all related to the fact that rights conceived in
this way would not protect against a core concern that rights are generally
believed to protect against. Human and constitutional rights not only
protect against public authorities acting on reasons that are inappropriate.
At the very least, they also protect against measures that are enacted for
relevant reasons, when those reasons are massively disproportionate in
relationship to the seriousness of an infringement of individual liberty. To
illustrate the point: A is sentenced to several years of prison without parole
for having run a traffic light. Assume that there was no traffic and no one
was endangered. The reason for prosecuting and sentencing A are related
to general and individual deterrence. A, as well as potential other offend-
ers, should know that running a traffic light may have serious conse-
quences. Ultimately, the criminalisation of such traffic offences has the
purpose to increase road safety. Clearly the government is acting for
relevant reasons, when it decides to sanction traffic offenders by locking
them away for a number of years. Yet it is equally clear that the nature of
the infringement of a violator’s liberty does not stand in a reasonable
relationship to the relative increase of road safety achieved by the imposi-
tion of such draconian sanctions. A conception of constitutional and
human rights that does not also protect citizens against these kinds of
manifestly disproportional measures is deficient.

It is not surprising therefore, that in practice proportionality analysis
complements the idea of excluded reasons. In US constitutional practice,
for example, it may be true that the idea of content neutrality has a central

38 There are some suggestions in the writing of R Dworkin of such an approach. See eg, R
Dworkin, ‘Is There a Right to Pornography’ in A Matter of Principle, above n 26 at 335 and
‘Freedom of Speech’ in Freedom’s Laws (1996). See also R Dworkin, “What Rights Do We
Have?’ in Taking Rights Seriously, above n 26 at 271.
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role to play in the area of free speech. But even when the government acts
for reasons that are neutral, for example by establishing time, place and
manner restrictions to ensure public order, these restrictions have to meet a
version of the proportionality requirement.3® Furthermore, in important
areas of the law, such as the Eighth Amendment’s prohibition of cruel and
unusual punishment, the Sixth Amendment’s prohibition of unreasonable
searches and seizures, the Supreme Court’s analysis is strongly informed by
proportionality-related considerations, rather than the idea of excluded
reasons. The idea of excluded reasons complements, but does not replace,
proportionality as central to the understanding of constitutional and
human rights.

Anticollectivism and ‘Rights as Shields’: Reasons of a Special Strength

A second way rights are believed to enjoy priority is in relationship to
collective goods or ‘the general interest’. Here the priority is clearly not of
a categorical nature. If a collective good (public safety) is invoked as a
justification for an infringement of a liberty interest (the over-the-counter
sale and purchase of land-to-air missiles is prohibited), it is clear that under
any plausible account of rights the liberty interest will have to yield at
some point. Here the priority of rights can only mean that individual rights
should not be treated lightly, but be given the weight they deserve as a
general conception of political justice grounded in the basic ideas of dignity
and autonomy. This is an understanding of the priority of rights that
proportionality analysis can easily incorporate. The application of the
‘balancing’ test is guided by the idea that the greater the degree of
infringement, the greater the importance of the reasons supporting the
infringement must be. Such a test provides a formal structure for the
reasoned assessment of the competing concerns at stake. Whether or not a
particular infringement is serious, requires an understanding of what it is
about the particular interest at stake that matters morally, and what is lost
when it is infringed. The same is true for assessing the importance of
reasons that support a contested measure. The metaphor of ‘balancing’
should not obscure the fact that the last prong of the proportionality test
will in many cases require the decision-maker to engage in theoretically
informed practical reasoning, and not just in intuition-based classificatory
labelling. At the level of evaluating the relative importance of the general
interest in relation to the liberty interest at stake, the weights can be
assigned and priorities established as required by the correct substantive

39 In United States v O’Brien, 391 U.S. 367 (1968), the United States first established the
canonical formula that such restrictions ‘must further an important or substantial government
interest and must be no greater than is essential for the furtherance of that interest’.
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theory of justice. The last prong of the proportionality test then provides a
space for the reasoned incorporation of an understanding of liberties that
expresses whatever priority over collective goods is substantively justified.
The fact that proportionality analysis does not prioritise individual rights
over collective goods on the structural level, then, does not mean that such
a priority cannot be given adequate expression within that structure.

Furthermore, it is not clear what a more attractive competing structural
account—one which better captures the priority of individual rights over
collective interests—would look like. There is a competing structural
account of rights according to which what you have in virtue of having a
right is less than a trump, but more than what is required by the
proportionality test. According to this intermediate conception of rights,
only reasons that have a special kind of force are sufficient to override the
position protected by the right.4° To illustrate the point, and provide some
context, compare the following provisions of the German and US constitu-
tions respectively.

Article 2, para 1 of the Basic Law states:

Every person has the right to the free development of their personality, to the
extent that they do not infringe on the rights of others or offend against the
constitutional order or public morals.

The Fifth and Fourteenth Amendments of the US Constitution state:
No person ... shall be deprived of liberty ... without due process of law.

When confronted with texts of this kind two questions present themselves.
The first focuses on the scope of the right. How narrowly should it be
conceived? What is meant by the free development of personality? What is
meant by liberty? The second focuses on the broad or narrow understand-
ing of the constitutional limitations of such a right. The texts mention ‘the
rights of others, offences against the constitutional order or public morals’
and ‘due process of law’ respectively. What does this mean for the purposes
of articulating a judicially administrable test for acts by public authorities
subject to constitutional litigation?

There are two kinds of answers that courts have given to these questions.
The first has been to interpret broadly both the scope of rights and the
scope of limitations permitted on that right. The German Federal Consti-
tutional Court (FCC), for example, was quick to dismiss narrow concep-
tions of the ‘free development of personality’ that limited the scope of the
right to ‘expressions of true human nature as understood in western

40" See F Schauer, ‘A Comment on the Structure of Rights’ (1993) 27 Georgia Law Review
415. See also E. Schauer, ‘Rights as Rules’ (1987) 5 Law and Philosophy 115 and F Schauer,
‘Exceptions’ (1991) 58 University of Chicago Law Review.
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culture’, as had been suggested by influential commentaries.*! Instead, the
FCC opted for an interpretation under which the right guaranteeing the
free development of the personality should be read as guaranteeing general
freedom of action understood as the right to do or not do as one pleases.*2
This means that the scope of a general right to liberty encompasses such
mundane things as the prima facie right to ride horses in public woods*3
and feed pigeons in public squares.** If public authorities prohibit such
actions they would infringe the general right to liberty. As a corollary to
the wide scope of the right, the FCC has opted for a broad interpretation
of the limits of the right. Any infringement of the right is justified if it
follows appropriate legal procedures and is not disproportionate. The three
requirements stipulated by Article 2, para 1 (rights of others, constitutional
order, public morals) in the jurisprudence of the FCC translate into the
requirements of legality and proportionality. Here again it is important to
point out that even though the substantive limit of proportionality is
broad, it does have bite. It is not adequately compared to the analysis—or
as many would claim, lack of it—that generally characterises the applica-
tion of the ‘rational basis’ test in cases involving non-fundamental liberty
interests.*>

Another approach is to define narrowly both the scope and the permis-
sible limitations of the rights. This has been the approach of the US
Supreme Court, which insists that only particularly qualified liberty
interests—Iliberty interests that are deemed to be sufficiently fundamental—
enjoy meaningful protection under the Due Process Clause. When an
interest is deemed to be sufficiently fundamental, the limitations that apply
are narrow too. They are narrow in the sense that the requirements that
must be fulfilled to infringe a protected interest are demanding. Only
‘compelling interests’ are sufficient to justify infringements of the right.

It is not obvious how to understand the ‘compelling interest’ test. On
one interpretation, the test translates into nothing more than a proportion-
ality requirement. Given the initial determination of the importance of the
interests at stake—it must be ‘fundamental’ to qualify as a right—the
‘compelling interest’ requirement can be understood as merely pointing to
the fact that the only reasons that are proportional under the circum-
stances are reasons so weighty to be appropriately classified as ‘compel-
ling’. The conception of rights as shields would amount to little more than

41 For further references see Alexy, above n 4 at 224 n 5.

42 BVerfGE 6, 32 (Elfes).

43 BVerfGE 39, 1, BVerfGE 88, 203.

44 BVerfGE 54, 143 (147).

4 See L Tribe, American Constitutional Law, vol 1, 3rd edn (Foundation Press, 2000)
1362.
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the application of a conception of weak proportionality-limited rights to
interests deemed sufficiently fundamental.46

A different interpretation of the ‘compelling interest’ test is structurally
more interesting, but problematic from the point of view of substantive
political justice. The test could suggest that a right really does provide
protection against infringement beyond what proportionality requires.
Under this interpretation, the ‘compelling interest’ test loads the dice in
favour of the protected right and raises the bar for justifying infringements
when compared to the requirements of proportionality. A measure may be
proportional, but not meet the ‘compelling interest’ test. Rights could be
thought of as exhibiting a rule-like structure. They would only be overrid-
den and inapplicable in cases where it is immediately apparent that
countervailing concerns have significantly greater importance than the
protected interest. Such a conception would clearly be distinct from rights
as principles. It is this conception that, following Fred Schauer, I will refer
to as ‘rights as shields’.47

The question is whether such a structure for determining the limits of
rights is morally attractive. If proportionality analysis taken seriously
means that all relevant considerations must be taken into account and
attributed the weight they deserve, then what could justify protecting an
interest beyond what proportionality requires? If constitutional rights
overprotect certain interests relative to what political justice requires, then
there can be no justification for such a conception of rights on the level of
political justice. As a matter of political morality, then, neither a concep-
tion of ‘rights as trumps’ or a conception of ‘rights as shields’ provide a
more attractive account of the structure of a right than ‘rights as princi-
ples’.

But there is still a way to make sense of the ‘rights as shields’ conception.
Even if ‘rights as shields’ is not a plausible conception of rights for the
purposes of a first-order account of moral rights, it could still be the best
account of judicially enforced legal rights. It is by no means obvious that
the best structural understanding of legal rights simply mirrors the struc-
ture of rights as requirements of political morality. Institutional considera-
tions may suggest that requirements of political morality are likely to be
realised to a greater extent, all things considered, if constitutional rights
are conceived as exhibiting a rule-like structure as described by a concep-
tion of rights as shields.#8 Just as the archer aims at a point above the
target, it may well be the case that a court ought to design doctrines so as

46 This seems to be Fallons understanding of the test, above n 8.

47 See Schauer, ‘A Comment on the Structure of Rights’, ‘Rights as Rules’ and ‘Excep-
tions’, above n 40.

48 See Schauer, ‘A Comment on the Structure of Rights’, above n 40.
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to overenforce some rights (and perhaps underenforce others). Constitu-
tional texts and doctrinal structures are not merely embodiments of what
constitutional legislators or courts deem political morality to require. To
some extent they also reflect institutional considerations relating, for
example, to biases of courts and other institutions or the guidance function
of courts.

Some version of a ‘compelling interest’ test may, for example, helpfully
complement the idea of excluded reasons in some instances: there is a
temptation to undermine the idea of excluded reasons by exaggerating
secondary effects of practices enjoying prima facie strong protection. The
case involving homosexuals in the military may again help illustrate the
point: even though homophobic traditions, conventions and preferences
are excluded as valid reasons justifying disadvantaging homosexuals,
secondary effects relating to operational effectiveness emerge as reasons
that, at least prima facie, provide respectable support for the legal
entrenchment of antihomosexual measures. In the real world it is often the
case that reasons relating to secondary effects of protected activities serve
as an intellectually respectable cover for attitudes that in fact deny the
rights-holder his rightful position. That does not mean that reasons
relating to secondary effects should not be regarded as relevant. They
obviously are relevant. But in order for them to succeed, the requirement
that they be of a special strength could serve to focus the attention of the
court on whether these empirical claims are in fact true. The requirement
for these reasons to be of a special strength helps counteract the epistemic
biases in favour of finding such effects with regard to suspect activities of
unpopular groups.

Furthermore, in many situations any real secondary effects produced by
such protected activities are likely to be temporary and tend to decrease, or
even disappear altogether, once the wider public has become accustomed to
them. As the ECtHR rightly pointed out, any disruption relating to the
integration into the military of traditionally excluded persons based on
race, ethnic identity or gender has tended to decrease over time. Similarly,
an open engagement with even the most atrocious political ideology over
time may well function to lessen, rather than increase, its attractiveness. If
these kinds of dynamics over time are characteristic of secondary effects,
and if it is true that courts have the tendency to underestimate such
dynamics, this would provide another reason for insisting on a ‘compelling
interest’ test rather than proportionality analysis. Raising the bar by
requiring reasons related to secondary effects to be ‘compelling’, rather
than just proportional, may well be a helpful doctrinal tool to institution-
ally ensure that rights are adequately protected.

The idea of ‘rights as shields’, then, points to a structure of rights
reasoning—the requirements of reasons of a special strength—that may
well deserve its place as part of a structurally complex institutional practice
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of rights adjudication. But to the extent that such a structure is appropriate
in some contexts, it is appropriate not because it reflects first-order
requirements of political morality, but because it reflects second-order
concerns relating to institutional design.

Anticonsequentialism and Rights as Deontological Constraints: on the
Relevance of Means-Ends Relationships

A further reason why the proportionality structure is inadequate is that it
imposes a structure on rights reasoning that is consequentialist. As a
consequentialist structure, it is unable to reflect the deontological nature of
at least some rights. There is considerable disagreement over the nature of
deontological constraints. But the basic idea is that there are restrictions
connected to the idea of the inviolability of persons that impose constraints
on actors seeking to bring about desirable consequences. Saving three lives
does not necessarily justify sacrificing one, and significant gains for many
cannot necessarily be justified by losses imposed on the few. At least one of
the functions of human and constitutional rights is to reflect these
deontological constraints. Yet the proportionality structure is unable to do
s0.

In order to gain a better understanding of the relationship between
proportionality analysis and deontological constraints, the trolley problem
may provide a helpful, if not particularly original,*® point of entry.
Consider the following two scenarios:

1. A runaway trolley will kill five people if a bystander does not divert it onto
another track, where, he foresees, it will kill one person.

2. A runaway trolley will kill five people if a bystander does not push a fat man
standing close by on to the track to stop the trolley. The fat man will foreseeably
die in the process.

In both cases the intervention by the bystander foreseeably leads to the
death of one person in order to save five. Yet it is a widely shared view that
in the first case the bystander may divert the trolley, thereby killing one
person (let us call him ‘V’ for victim), whereas in the second case he may
not. There is something puzzling about this result. Why isn’t it the case that
what really matters morally is that in both scenarios V dies and five are
saved? Would it not be more consistent either to allow the bystander to

49 The problem was first introduced by Phillipa Foot in “The Problem of Abortion and the
Doctrine of Double Effect” in Virtues and Vices (1978). For further illuminating discussions of
the issue see ] Jarvis Thompson, ‘The Trolley Problem’ (1985) 94 Yale L | 1395 and FM
Kamm, Morality, Mortality, vol II (Oxford University Press, 1996) 143-71. See also T Nagel,
The View from Nowhere (1986).
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save the five in both cases if you are a consequentialist, or insist that the
life of V cannot be traded off against another life, whatever the circum-
stances, if you believe in the existence of deontological constraints? There
is considerable debate on what justifies making a distinction between these
cases. The following can do no more than briefly present one central idea,
without doing justice to the various facets and permutations of the debate.

A significant difference between the cases is that in the first the death of
the one person is merely a contingent side-effect of the bystander’s course
of action. There is no doubt that it would be permissible for the bystander
to divert the trolley if V did not exist. In the second example the fat man is
being used as a means to bring about the end of saving the five. His being
pushed and the trolley ramming into his body is a necessary condition for
the success of saving the five. Without V’s involvement there would be no
rescue action to describe.

The reason why this difference is morally relevant lies in the different
strength of the claims that V can make in these cases. Here the distinction
between V as a disabler and as an enabler is central.’© The claim of a
disabler is considerably weaker than the claim of the enabler. In the first
scenario V makes a claim that his being harmed is a reason to disable the
otherwise permitted and desirable rescue action of the bystander. In the
second scenario V makes a claim that he should not be used as a means to
enable the rescue of others. Only the claims of the disabler are susceptible
to proportionality analysis. The claims of the enabler impose significantly
stronger restrictions.’! No one can be forced to be a hero and sacrifice
their life for others.

This is not the place to probe more deeply into the nature of deontologi-
cal constraints. But if an account along these lines can make sense of the
trolley problem and deontological constraints more generally, there are
constraints that cannot be captured by consequentialist accounts of moral-
ity. At the same time, it has become clear that consequentialist reasoning
does have a central role to play, even in situations where the lives of
individuals or similarly fundamental concerns are in play. The relevant
question is not so much whether there are deontological constraints, but to
identify the situations in which they are in play and distinguish them from
situations in which they are not.

50 Here I follow A Walen, ‘Doing, Allowing and Disabling: Some Principles Governing
Deontological Restrictions’ (1995) 80 Philosophical Studies 183.

St Tt is disputed whether these kinds of deontological constraints are absolute or not. Can
you push the fat man to save 1,000 people, a million, the world? According to Kant, even the
existence of the world would not provide a good reason to overcome deontological
restrictions (fiat iustitia pereat mundus!). According to Nozick, deontological constraints are
overcome in exceptional circumstances to prevent ‘catastrophic moral horrors’; R Nozick,
Anarchy, State and Utopia (1974) 29.
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With regard to the structure of human and constitutional rights, the
question remains whether situations involving deontological constraints
are sufficiently ubiquitous to be of relevance for an understanding of
human and constitutional rights. It may well be that the proportionality
structure is inadequate as a universal approach for the assessment of moral
issues. But in the world of human and constitutional rights adjudication it
is not just that trolley problems rarely arise. It also seems to be evident that
the daily work of courts rarely concerns moral conflicts involving deonto-
logical restrictions. It does not follow, however, that there are no constel-
lations in which deontological constraints have a central role to play.52 The
following provides a sampling of some topical legal and political issues, in
which deontological constraints are implicated. To illustrate how pervasive
questions relating to deontological constraints are, all examples are nar-
rowly drawn from topical debates loosely related to contemporary preoc-
cupations with terrorism and responses to it.

(1) The first example concerns a recent decision by the German Federal
Constitutional Court, striking down a law enacted in the wake of Septem-
ber 11th currently before the German Constitutional Court.53 The Air
Security Act* allows for a passenger plane to be shot down by the German
Airforce if this is the only way to avert a clear and present danger to
human life and it is not disproportionate.>s The FCC held that the law was
unconstitutional in part’¢ because the authorisation to shoot down a plane
necessarily constitutes a violation of the passengers’ right to life. The
argument is that even under circumstances in which shooting down the
plane is the only suitable and necessary means to save a large number of
persons, and even if the number of persons saved is considerably larger
than the number of persons in the plane, such an action would still be
unconstitutional. Saving many lives does not justify the killing of other
innocent people. Shooting down the plane means treating innocent passen-
gers and crew members ‘as mere objects of the state’s rescue operation for
the protection of others. Such a treatment ignores the status of the persons
affected as subjects endowed with dignity and inalienable rights’. Being
used as a means to save others, they are treated as objects and at the same
time deprived of their rights. With their lives being disposed of unilaterally

52 For such a claim see T Nagel, Equality and Impartiality (1991) 141.

33 See judgment of 15 February 2006, 1 BvR 357/05.

5% Gesetz zur Neureglung von Luftsicherheitsaufgaben, 11 January 2005, BGBI 20051
Nr3, 77 (Air Security Act or ASE).

55 See Art 14 ss 2 and 3 ASE.

56 The FCC also held the law to be unconstitutional on the grounds that the federal
government lacked the competencies, and that, more specifically Art. 35 of the Basic Law is
not a sufficient legal basis to enact legislation authorising an operational mission of the armed
forces with specifically military weapons for either the control of natural disasters or ‘grave
accidents’.
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by the state, the persons on board the aircraft, who, as victims, are
themselves in need of protection, are denied the value which is due to a
human being for his or her own sake’.5”

The case nicely exemplifies how arguments relating to deontological
constraints can be misunderstood. It is true that the government may not
require that a few be sacrificed for the many, if this implies using those few
as a means, as enablers. But the claims made by the innocent passengers in
the hijacked plane are not the strong claims of enablers. Theirs are the
weaker claims of disablers. It seems clear that a hijacked plane about to be
used as a weapon or as a platform from which a weapon is launched could
be shot down if there was no one or only the hijackers on board. The claim
by the passengers is that the fact that they are on board should disable the
government from doing what otherwise it would be permitted to do.
Claims of disablers, however, are subject to proportionality analysis and
nothing stronger. A law that provides adequate procedural safeguards to
rule out mistakes and ensures that authorisation will only occur when a
commensurate number of lives are saved does not violate the right to life.>8

(2) Questions relating to deontological restrictions are also in play as
nations struggle to agree on an appropriate definition of terrorism. The
disputes on the appropriate definition are in part a dispute over whether
the prohibition of terrorism is supported by strong deontological reasons
or merely general policy concerns. Definitions informed exclusively by
consequentialist considerations tend to focus on the illegality of a violent
act and its harm to the state and its institutions.® Its core concerns are
policy concerns related to upholding public order and security. A conse-
quentialist justification of this kind is insufficient to plausibly support a
categorical prohibition of terrorism. What if the public order is corrupt
and the terrorists are freedom fighters seeking to establish a just order and
carefully selecting their targets to ensure their actions are both effective

57 The position taken by the court was widely shared by the literature, see eg Wolfram
Hofling and Steffan Augsberg, ‘Luftsicherheit, Grundrechtsregime und Ausnahmezustand’
(2005) 22 Juristenzeitung 1080 at 1081.

38 There is a further complication to the case, but it concerns the question whether the
plane could be shot down even if the numbers saved by that act would be smaller than the
number of people killed. In cases where the plane is used as a weapon to crash into buildings
or similar scenarios, those killed by being shot down would also have died if events had taken
their course and the plane had flown into a building. It has been suggested that under those
circumstances the number of lives lost by shooting down a plane whose passengers would
have died anyway should count for zero, thus making it proportional to shoot down the plane
even if only a handful of people on the ground are threatened. On the other side the argument
is made that the future life-span of those that are killed is an irrelevant consideration for the
question whether taking of a life is justified.

59 The League of Nations Convention, drafted in 1937 but never coming into force, eg
defined ‘terrorism’ as ‘all criminal acts directed against a state and intended or calculated to
create a state of terror in the minds of particular persons or a group of persons or the general
public’.
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and do not cause disproportionate harm? Of course in the real world there
is likely to be disagreement over whether the old order is really that
corrupt and whether the just cause’ is just another brutal ideology. There
also may be disagreement about empirical questions relating to the
effectiveness of terrorist methods and the balancing of the advantages of
having some kind of public order versus the real possibility of a civil war.
But in principle here, the saying that one man’s terrorist is another man’s
freedom fighter, applies: whether an act of violence against the state is
justified depends on an assessment of the purpose it serves and the extent
to which terrorism is an effective, necessary and proportionate measure of
furthering it. This is one of the reasons why peoples who have known
suppression may well believe that they are right to venerate the heroes of
their respective liberation movement, even if their methods included
terrorism. It is also the reason why categorical prohibitions of terrorism
that do not make exceptions relating to liberation struggles are difficult to
get agreement on.

But there is a very different, and in my view more convincing under-
standing of terrorism. According to this view, the central characteristic of
terrorist acts is the particular nature of the means-ends relationship.¢® Such
an approach is reflected in the ‘draft outcome document’ of the UN World
Summit held in September 2005. It included the following statement:

we declare that any action intended to cause death or serious bodily harm to
civilians or non-combatants, when the purpose of such an act, by its nature of
context, is to intimidate a population or to compel a Government or an
international organization to carry out or abstain from any act cannot be
justified on any grounds and constitutes terrorism.¢!

The core idea underlying this categorical prohibition of terrorism is that it
is never justified to use civilians and non-combatants as a means—as
enablers—for the purpose of making the government or other people do or
abstain from doing something.62 The particular evil of terrorism lies not in

%0 For a focus on the means-end relationship in the discussion of terrorism, see ] Waldron,
‘Terrorism and the Uses of Terror’ (2004) 8 Journal of Ethics 5.

61 See A/S9/HLPM/CRP.1/Rev.2, 5 August 2003, at recital 65. The United States pushed
aggressively, but, it seems, ultimately unsuccessfully for such a definition. This definition is
not included in the final Document adopted by the General Assembly, see A/60/L.1, 20
September 2005, recitals 81-92 (discussing terrorism issues).

2 Note how under this definition of terrorism it is not evident that the September 11th
attacks on the Pentagon constitute terrorist acts, even though the attacks on the World Trade
Center clearly are paradigm examples. Note, furthermore, that once the idea of civilians and
non-combatants is not understood as a reference to legally defined categories of persons, but
more loosely as ‘those who are innocent in the sense of not actively participating in the
enterprise of violent suppression’, then Trotzky’s arguments about the absence of innocent
persons in the context of modern oppression have the effect to undermine this definition. See
Leon Trotsky, ‘Terrorism and Communism’ in RG Frey and C Morris (eds), Violence,
Terrorism and Justice (Cambridge University Press, 1991).
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undermining public order and security, though that would be bad enough
in most cases, but rather in violating individuals as persons by treating
them as a means to achieve political purposes. No one has the right to treat
other persons the way that terrorists treat them: killing or seriously
harming them as a means to bring about certain effects in others in order
to bring about political changes. The legitimacy of the purpose pursued by
terrorists does not matter. Nor does it matter whether terrorists have any
plausible alternative means to effectively fight oppression (terrorism is
typically the weapon of the weak and there may not be other plausible
options), or whether the actions are proportional. Even if all these
requirements are met terrorism would remain a morally prohibited means
of achieving legitimate ends. If such an understanding of deontological
constraints is closely connected to commitments of Political Liberalism, it
should not be surprising that there have been few liberal movements that
have endorsed terrorism. Liberalism is a fighting faith and does not eschew
the use of violence and revolution as a means of political struggle.¢3 But the
methods of terrorism, narrowly conceived, tend to be methods used by
political movements whose understanding of the individual person is
informed by ideologies that exhibit a more teleological, consequentialist
structure.

One of the historically more prominent forms of state-sponsored terror-
isms that even liberal democracies have succumbed to is terror-bombing.
Terror-bombing, as opposed to strategic bombing, fulfils all the require-
ments of the above definition. In case of strategic bombing, the purpose of
the bombing is to destroy military targets. Non-combatant deaths that are
the side-effect of such bombings—‘collateral damage’—do not render such
bombings impermissible, if those deaths are not disproportionate to the
objectives pursued.®* Terror-bombing, on the other hand, the purpose of
which is to terrorise and demoralise the population in order to increase
pressure on the political leadership to bring an end to the war is
impermissible. Victims of terror-bombing are right to complain that their
rights have been violated, and international criminal law rightly sanctions
it. Victims of strategic bombing may suffer equally, but they are unable to
make a similar claim.

(3) The final example illustrating the relevance of deontological con-
straints for contemporary rights debates concerns the protection against

63 This is a point rightly insisted upon by Stephen Homes in The Anatomy of Antiliberal-
ism (1993).

¢4 Note that with the development of weapons technology, the necessity prong of the
proportionality test gains importance. Whereas carpet-bombing by B-52 bombers of indus-
trial areas of major cities may have been permissible in the Second World War, it is unlikely to
be permissible today. The general availability of satellite technology (think of Google World)
in conjunction with technology ensuring the ‘surgical’ accuracy of targeting, significantly
decreases the extent to which ‘collateral damage’ is acceptable.
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and prohibition of torture. On the one hand, international and domestic
law in most countries categorically prohibits torture without exception. On
the other hand, in the context of the current ‘war on terrorism’ (but not
only in that context®5), it has become respectable to discuss whether or not
torture is acceptable, at least in some situations.

The United Nations Convention against Torture and Other Cruel and
Inhuman or Degrading Treatment or Punishment defines torture as:

any act by which severe pain or suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or a
third person information or a confession ... when such pain or suffering is
inflicted by or at the instigation of or consent or acquiescence of a public official
or other person acting in an official capacity.6¢

The reasons why torture is condemned so widely are in many respects
obvious. There are strong consequentialist reasons to insist on a general
prohibition of torture. Torture involves the infliction of severe pain and
suffering on persons who are in the custody of public authorities and at the
mercy of public officials. Besides the immediate pain and fear, these
experiences often leave deep psychological marks that make it difficult for
the victim ever to engage in ordinary human relationships. The infringe-
ment of the tortured person’s interests is thus extremely severe. Further-
more, there is always the possibility that the authorities are wrong to
believe that the individual has the knowledge they seek. The information
gained through torture is often unreliable. The possibilities of abuse, as
well as the psychological corruption of the torturer, are very real, and the
possibility of institutionalising effective controls to cabin or limit torture
may prove difficult to administer.

Under such circumstances, there may be good institutional reasons to
insist on an overinclusive blanket prohibition of torture, even if, from a
perspective of political morality, there may be specific instances in which
torture is justified. There may even be a good case for establishing a
general public taboo on the discussion of moral justifications for torture on
these grounds, given that the public discussion of possible exceptions to a
prohibition on torture may obscure and colour the perception of clearly
unjustified patterns of torture that occur in the real world.

65 This concerns the discussion of the Daschner case which created something of a stir in
the German media in the second half of 2004. Daschner is a senior police official who had
threatened the use of torture against a kidnapper in order to find the whereabouts of the
kidnapped victim. The kidnapper confessed to the deed and informed the police of the
whereabouts of the (already dead) victim. Daschner was criminally prosecuted and convicted.
But he received an extremely lenient sentence and suffered no further professional disciplinary
proceedings or sanctions.

66 Article 1 of the UN Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, GA res 39/46 (annex, 39 UN GAOR Supp (No 51) at
197, UN Doc A/39/51 (1984)) entered into force 26 June 1987.
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But there are good grounds to be sceptical of any prohibition of torture
grounded exclusively in consequentialist concerns. Those who insist that
the prohibition of torture be grounded in stronger, deontological con-
straints can point to two features of torture. First, people are not tortured
because they are dangerous. Even the most dangerous criminal is no longer
a threat once he is effectively in custody.6” Even the most unruly prisoner
can be put in chains and locked away. Assuming a captive is not simply
tortured for the perverse delectations of sadistic officials, a captive is
tortured because he refuses to co-operate with the authorities. He is
tortured because he refuses to enable public authorities to draw on what he
knows to more effectively realise their goals. Torture has the purpose to
make the victim a ‘willing’ means to the ends pursued by officials.
Secondly, torture is a particularly invidious way to make an individual a
means in the service of others. It does so in a way that betrays the very idea
that the individual is an end in himself. As Sussman has recently argued:

torture forces its victim into the position of colluding against himself through his
own affects and emotions, so that he experiences himself as simultaneously
powerless and yet actively complicit in his own violation. So construed, torture
turns out to be not just an extreme form of cruelty, but the pre-eminent instance
of a forced self-betrayel, more akin to rape than other kinds of violence
characteristic of warfare or police action.68

Together these features seem to provide a good case that torture is
prohibited by something stronger than just consequentialist concerns.
Consequentialists tend to challenge the idea of a more deontologically
grounded prohibition of torture by pointing to some version of the ‘ticking
bomb’ hypothetical: imagine a terrorist hides a bomb powerful enough to
kill hundreds in a crowded metropolitan area. Having achieved his life
plan, he then decides that he wants to savour his victory by being a witness
to official helplessness. He thus walks into a police station and informs the
police what he has done and that the bomb will detonate in three hours.
He will not, however, tell the police where it is or how to defuse it. I share
the view of consequentialists that in such a case the terrorist does not suffer
injustice when he is tortured for the purpose of finding out where the
bomb is located. But the example does not succeed in undermining the idea
that the prohibition on torture is grounded in more than just consequen-
tialist concerns. Instead the hypothetical’s insistence on the large number of
victims unhelpfully obfuscates the real point. Two alternative hypotheticals
may help to get a better understanding how deontological constraints

67 H Shue, ‘Torture’ (1978) 7 Philosophy and Public Affairs 124 (arguing that the
prohibition against an assault on the defenseless is what makes torture so morally reprehen-
sible, and worse, for example, than killing someone in combat).

68 D Sussman, ‘What’s Wrong with Torture?’ (2005) 33 Philosophy and Public Affairs 1 at
4.
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function in the context of torture. It is not the large number of victims that
is doing the work in this hypothetical.

Instead of a terrorist that has hidden a powerful explosive device
endangering hundreds, imagine a kidnapper of a sole child who was caught
picking up the ransom money.¢® He admits to having buried the child alive
making it foreseeable that the child will die by suffocation in a matter of
hours if not rescued. The kidnapper refuses to reveal the whereabouts of
the child. Even in this situation, where only one other life is at stake, it
seems to me that torture is morally permitted as a last resort. A policeman
that threatens or engages in torture may violate legal prohibitions that
have been established for good institutional reasons. But he is not violating
a moral right of the person he tortures. The point is, however, that the
reasons for torture being permissible in this case do not lie exclusively in
the fact that a life can be saved. The consequences alone are insufficient to
justify torture. Saving a life may be a necessary condition,”® but it is
certainly not a sufficient condition to justify torture. The reason why
torture may be morally permitted in this case lies in the special relationship
between the kidnapper and his victim. The kidnapper is responsible for
creating a life-threatening situation for the child and refuses to remove it.
Structurally, the torture of the kidnapper is comparable to an act of third
party self-defence. Torture is permitted, if it is a necessary and proportional
means to fend off an ongoing attack on the life of the child by the
kidnapper. The kidnapper is personally responsible for the specific threat
that the victim faces. Any refusal to co-operate with authorities to do what
is necessary and proper to rescue the child in effect perpetuates an attack
against the child. Such a refusal to co-operate can be addressed by
whatever measures are necessary and proportionate to save the child. The
specific link between the personal responsibility of the person to protect
others from the imminent danger he has created and the purpose of torture
neutralises deontological constraints both in this case and in the case of the
terrorist planting a bomb. Measures aimed at ensuring that a person
complies with special duties of this kind are only subject to proportionality
analysis. Under the circumstances, the concrete danger of the loss of one
life seems to outweigh whatever suffering the tortured kidnapper may have
to go through. From a moral point of view, the prohibition of torture
under these kinds of circumstances is relatively weak.

Now go back to the terrorist who has planted a bomb that threatens
many hundreds of people. Imagine the terrorist turns out to be resistant to

6% This scenario closely reflects the Daschner case, above n 65. In that case the kidnapper
had not yet admitted, however, that he was in fact the kidnapper. Furthermore the police had
merely threatened torture.

7% Torture would not be justified, eg, to coerce a thief who refuses to reveal where he has
hidden the loot.
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torture. Nothing can be done to make him reveal the hiding place of the
bomb. But it turns out he has a seven-year old-daughter, whom he loves
dearly. Is it permissible to torture her, in order to force the terrorist to
reveal the whereabouts of the bomb, if this is the only serious option to
prevent the deaths of many hundred people? I think not. Here, it seems to
me, the full force of deontological restrictions kick in. Unlike the previous
cases, the child has no special obligation to those endangered by the
terrorist acts grounded in her previous actions. She is not the attacker. The
self-defence analogy does not apply. Here, the prohibition against torture is
of a more categorical nature. Even if the lives of many are at stake, the
moral rights of the victim would be violated if she were tortured.

This suggests that in the ‘ticking bomb’ example, the fact that a
considerable number of people are threatened is not the decisive moral
feature of the situation that explains why many believe that torture is
permitted. Torture is permitted only because its purpose is to make the
tortured person comply with his special obligation towards those whose
lives he is threatening.

Implications for the structure of rights: the purpose of the above
discussions was not to provide a comprehensive account of any of the
issues involved. It merely touched the surface of some contemporary
debates highlighting their structural features. The discussion illustrates two
points. First, it shows how deontological considerations are in play in the
discussion of a number of contemporary legal and political issues closely
connected to the protection of human and constitutional rights.”! The
issues underlying the trolley problem are sufficiently ubiquitous to be of
significance for an adequate account of the structure of human and
constitutional rights. Secondly, it is not enough to be aware of the existence
of deontological constraints. The task is to identify the situations in which
they are relevant from situations in which they are not. What then does
this suggest for an adequate account of the structure of rights?

The idea of deontological constraints cannot be appropriately captured
within the proportionality structure. The reasons why proportionality
analysis and the balancing test in particular is insufficient to capture these
concerns is that it systematically filters out means-ends relationships that
are central to the understanding of deontological constraints. When
balancing, the decision-maker first loads up the scales on one side, focusing
on the intensity of the infringement. Then he loads up the other side of the
scales by focusing on the consequences of the act and assessing the benefits
realised by it. Balancing systematically filters out questions concerning
means-ends relationships. Yet the nature of the means-ends relationship

71 Other rights-sensitive contemporary debates in which the existence of categorical
constraints is rightly or wrongly believed to be in play concern stem-cell research, cloning and
abortion.
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can be key. Whether the claims made by the rights-bearer against the acting
authority are made as an enabler or a disabler, whether public authorities
are making use of a person as a means, or whether they are merely
disregarding the claim to take into account his interests as a constraining
factor in an otherwise permissible endeavour, are often morally decisive
features of the situation. These questions only come into view once the
structure of the means-ends relationship becomes the focus of a separate
inquiry.

Furthermore it would be a mistake to think of the structural features of
the situation as merely a factor to be taken into account within an overall
balancing exercise. Whether the infringed person is an enabler or a disabler
is not only relevant in the weak sense that it provides additional reasons to
be put on the scale when balancing. Rather, the distinction between
enablers and disablers completely changes the baseline to be used to assess
rights infringements. In the case of torture and terrorist killing, baseline
change implies something close to a categorical prohibition against coer-
cively sacrificing an individual’s life or integrity as a means to further a
political purpose. It does not matter how legitimate the political purpose is
and that such a sacrifice may be necessary to furthering that purpose.

This does not mean, of course, that there is a categorical prohibition
against using people as a means—as enablers—to further a desirable
purpose. We generally use people as a means to further our purposes all the
time. For the most part, however, we do so with their consent. Even absent
consent, there is no categorical prohibition on using people as a means.
Provisions of tort law and criminal law that require a passer-by to suffer
minor inconveniences to come to the aid of another person in serious
distress, for example, raise no serious moral concerns. There is no general
categorical prohibition on requiring people to make themselves available as
a means to serve the needs of other people or the larger community. The
point is merely that the baseline used to discuss these issues is very different
from the baseline used in cases where individual citizens are not the
instruments used to realise political purposes.

This leads to a final point. The proportionality test may be helpfully
employed also to assess state measures in which individuals are used as a
means. It still makes perfect sense to require that when individuals are
drafted into the service of the community these impositions have to meet
proportionality requirements. The individual may be used as a means by
public authorities only if it is necessary to further a legitimate public
purpose and is not disproportionate. The different moral baseline merely
means that, on application, what counts as proportionate is very different
from what counts as proportionate in situations where the individual
person is not used as an enabler. It is central to the assessment of a
government act whether it uses individuals as a means, that is, whether the
individual is an enabler or a disabler. Once this agent-relative feature of the
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situation is included in the description of the infringing act, proportionality
analysis applies. But the substantive evaluation of the competing concerns
changes radically. More specifically, on application it suggests that the
ultimate sacrifice of a citizen’s life or integrity is never, or nearly never,72
justifiable. The citizens imagined as part of the social contract, those whose
reasonable consent is hypothesised, did not sign on to a pact that includes
provisions authorising their sacrifice.

CONCLUSION: THE STRUCTURE OF RIGHTS

At the heart of the antiperfectionist and anticonsequentialist commitments
of Political Liberalism is the basic idea that public institutions may not use
their coercive powers to force citizens to become either saints or heroes.”3
From the perspective of Political Liberalism, what saints strive to be and
heroes do is superogatory. The obligations they respond to and the acts
they perform are not part of what we can claim from each other as free
and equals. Public institutions may not enact legislation on the ground that
a particular conception of the good is the right one, and they may not
sacrifice the life of an individual for the community, even if this were to
enhance the general welfare. If the argument presented here is correct,
these central commitments of the tradition of Political Liberalism are not
adequately reflected in a structure of rights that is exclusively focused on
proportionality to determine the limits of rights. Instead, the antiperfec-
tionist aspect of Political Liberalism is appropriately operationalised by the
structural idea of excluded reasons. The anticonsequentialist aspect of
Political Liberalism finds its expression in sensibilities to means-ends
relationships and the distinction between claims of enablers and disablers.
The anticollectivist aspect of Political Liberalism, on the other hand, is
appropriately reflected in the proportionality structure. If there is a
justification for something like a ‘compelling interest’ test that imposes
stronger requirements than the proportionality test, it must be a justifica-
tion grounded in institutional concerns. The claim would have to be that

72 There is disagreement over what happens in truly catastrophic situations. According to
Nozick, eg, in case of ‘catastrophic moral horrors’ exceptions can be made. According to
Kant, sacrificing an individual would not be justified even if it meant that the world must
perish (fiat iustitia pereat mundus).

73 It may be conceptually and practically impossible for legislation to coerce sainthood,
though in the case of heroism coercion can plausibly play a greater role. Sainthood is too
closely connected with inner struggles and conscience to be meaningfully and predictably
responsive to anything that can be coerced. ‘Profess your sins, change your life and commit
yourself to God who is love or you’ll be shot” may give rise to all kinds of pretensions and
hypocrisies, but not a saintly life. On the other hand, you can be a hero by fighting heroically
as a soldier, even if the only reason you are fighting heroically is that you expect to be shot if
you attempt to desert and you expect to be killed by the enemy if you do not do the same to
him first.
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ultimately the enforcement of rights as defined by the proportionality test
is better achieved by way of an institutional division of labour between
courts and other institutions that requires courts to insist on reasons of a
special strength to override certain protected interests.

Furthermore, the discussion has made clear that the structural features
of rights reasoning that reflect antiperfectionist and anticonsequentialist
commitments are a relatively pervasive feature of moral reasoning. The
idea of excluded reasons and concerns about means-ends relationships
have a pervasive influence on the discussion of political and legal issues
framed in terms of human and constitutional rights.

This does not mean, however, that proportionality analysis is not central
to reasoning about rights. It clearly is. But it should not detract from
central features of rights reasoning that exhibit a different structure.
Awareness of the idea of excluded reasons and the relevance of means-ends
relationship in the assessment of rights claims help sharpen rights analysis.
They help understand, for example, why the Strasbourg court was so strict
in its scrutiny of the ‘combat effectiveness’ arguments in Lustig-Prean and
Beckett. Combat effectiveness may matter for the purpose of justifying the
exclusion of homosexuals from the military, but the homophobic resent-
ments that give rise to these problems do not. Furthermore, an understand-
ing of the nature of deontological restrictions would also help the German
Constitutional Court address the issue of the constitutionality of the Air
Security Act. It would help the court to distinguish between cases in which
one life may not be sacrificed for the benefit of others from situations
where the loss of a few lives may be justified when it is necessary to save
many. A better understanding of the structures of political morality should
help focus and improve the discussion of competing claims in the context
of rights analysis.

Finally the discussion showed that it is a mistake to connect the idea of
rights with the strength of a rights claim. Rights are not optimisation
requirements, but nor are they trumps or shields. Rights can serve as all of
those things but should not be identified as or reduced to either. Rights are
not the non-consequentialist component of morality. In many contexts a
right can be overridden by general policy considerations. But in some
contexts—when the policy considerations are related to excluded reasons
or involve using the rights-bearer as a means—rights provide stronger
protections. What you have in virtue of having a position guaranteed as a
right depends on the reasons that support that position in a particular
context. These reasons are not only of different strengths in different
contexts, they exhibit a variety of structures. A conception of human and
constitutional rights that tries to make sense of and reconstruct the kind of
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judicial practice that has arisen after the Second World War in constitu-
tional democracies worldwide would do well to give up trying to establish
an analytical connection between the strength of a rights claim and its
status as a rights claim.

There are two conclusions to be drawn from this. First, there is no
plausible way to constitutionalise the protection of rights that reflect the
commitments of a liberal political morality that excludes proportionality
analysis as an important feature of rights adjudication. And secondly,
rights analysis has a more complex structure than the exclusive focus on
proportionality suggests.
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Proportionality, Discretion and the
Second Law of Balancing

JULIAN RIVERS
INTRODUCTION

N THE POSTSCRIPT to A Theory of Constitutional Rights,! Robert

Alexy seeks to position the Theory between two competing critical

perspectives. On the one hand, there are those who suspect that the
technique of balancing is too ‘soft’, permitting judges to undermine the
hard edges requisite to a workable theory of rights. It destroys an
important ‘firewall’. On the other hand, others fear that the theory is too
rigid, supposing that the entire substantive content of law can be derived
by a rational process from first principles.2 A similar tension between
competing conceptions of rights can be found in the theoretical human
rights literature.? Alexy meets these concerns by demonstrating that the
theory of principles is compatible with discretion on the part of other
branches of government, but that this discretion is not unlimited. The
doctrine of proportionality does deliver a set of limits to legislative action.
Both criticisms are therefore unfounded.

The concerns expressed by Alexy’s critics have a common source in the
problem of institutional competence and legitimacy. Habermas’ concern
can be equally well understood as a fear that the specific judicial role of
protecting rights might be jeopardised by the possibility of justifying any
level of legislative incursion into rights in pursuit of other public interests.
Bockenforde’s critique can be understood as a demand that constitutional

1 R Alexy, A Theory of Constitutional Rights (] Rivers (trans), Oxford, Oxford University
Press, 2002).

2 Ibid at 388-90.

3 See A McHarg, ‘Reconciling Human Rights and the Public Interest: Conceptual
Problems and Doctrinal Uncertainty in the Jurisprudence of the European Court of Human
Rights’ (1999) 62 Modern Law Review 671.
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review should not supplant the proper contribution of legislative and
executive bodies to the process of public decision-taking. Both, then,
presuppose a distinctive judicial function within the well-ordered constitu-
tion which appears under threat from the Theory.

This reaction is understandable. A Theory of Constitutional Rights
presents itself simultaneously as a rational substantive theory of normative
decision-taking and a legal theory of constitutional review. If the doctrine
of proportionality is the rational way of optimising the enjoyment of
competing interests, and if the judiciary are tasked with ensuring that all
state action is proportionate, the impression is easily created that the
constitutional court should become a committee of Platonic philosopher-
kings. This impression is only given greater strength by the equanimity
with which Alexy countenances broad conceptions of prima facie rights to
liberty and equality,* constitutional rights to protection, process and
positive state action,’ as well as a radiating effect of the constitution on all
law.6

At least at first sight, a purely rational theory of legal decision-taking
would presumably be institutionally neutral, in the sense that it would only
address how decisions are taken, without implications as to who should
take them. A clear example of a tendency to institutional neutrality in the
Theory can be found in the nature of the public interests which may justify
a limitation of rights. These are presented as principles, or optimisation
requirements.” But they cannot be optimisation requirements in the same
sense as rights, since legislatures are under no obligation to optimise them
or even pursue them at all. One could accept that they are unenforceable
optimisation requirements on account of a lack of a relevant cause of
action. But even under constitutional systems which permit legal actions to
ensure the general constitutionality of a measure,® courts never consider
whether legislatures have pursued the public interest to the greatest
possible extent. Thus, public interests have to be construed as optimisation
permissions, and principles must be redefined as optimisation requirements
or permissions. Only rights correlate to optimisation requirements in the
strict sense. This necessary modification already adds an element of
institutional differentiation into the theory of principles.

However, it would not be correct to assume that A Theory of Constitu-
tional Rights is purely a rational theory of legal decision-taking. It also
takes account of formal principles which restrict the power of courts. For

Alexy, above n 1 at chs 7 and 8.

Ibid at ch 9.

Ibid at 351-65.

Ibid at 65.

The German legal system clearly does permit forms of ‘objective’ review, whereas the
English system requires the infringement of a subjective right.

® N w b
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example, the general form of a definitive social constitutional right is that
of an entitlement required by the principle of factual freedom after taking
due account of ‘the formal principles of the decision-taking competence of
the democratically legitimated legislature and the separation of powers, as
well as substantive principles relating above all to the legal liberty of
others, but also to other social constitutional rights as well as collective
goods’.? This shows that the Theory begins to move from a rational
substantive theory of legal decision-taking to a theory of constitutional
review by way of a reference to formal principles.

Constitutional courts are not simply tasked with ensuring the rationality
of all state action; their legal responsibility is structured by formal
principles as well. A substantive doctrine of proportionality constructed on
the basis of the theory of principles needs combining with a formal
doctrine of institutional competence and legitimacy before it can function
as a legal device for testing the constitutionality of limitations of rights.
The question is whether the account of discretion in the Postscript
adequately accounts for the relevance and impact of formal principles in
this respect.

Alexy starts by drawing attention to an important distinction between
structural and epistemic discretion. Structural discretion is the more
familiar form of discretion as a choice between different legally permissible
options. The argument is that the doctrine of proportionality leaves other
state organs with a choice: it neither dissolves all limits nor does it require
one right answer. Epistemic discretion arises on account of the fact that we
suffer relative ignorance about the world, so we do not always know to
what extent policies will be successful or how significant a particular
breach of rights is. In spite of such relative ignorance we still need to decide
what to do. It may be appropriate to risk a breach of rights for the chance
of a greater gain to the public interest. To the extent that legislatures may
pass measures in spite of the risk of disproportionality, they enjoy
epistemic discretion.

The distinction between structural and epistemic discretion is not always
clear. This becomes apparent in the case of normative epistemic discretion.
Imagine two similar states of legal regulation which we are trying to
evaluate. We find it impossible to distinguish between them in terms of
their infringement of a principle, so we are free to choose either. This may
be because there is no distinction between them, or it may because
although there is a distinction we are unable to perceive it. The former
possibility is ontological and thus related to structure; the latter possibility
is epistemological and thus any discretion granted is properly termed
epistemic. We are likely to categorise the discretion according to prior

? Alexy, above n 1 at 343.
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metaphysical commitments in respect of the status of norms. But it does
not matter in practice which view one takes.

In the course of the Postscript, Alexy introduces the ‘second law of
balancing’. This is based on a formal principle and regulates who is to take
the decision in a case of empirical doubt. The first law of balancing states
that the more serious an infringement of rights is, the more important must
be the public interest to outweigh it.1° It is implicit in the idea of principles
as optimisation requirements. Our problem is that we are often ignorant
about the level of realisation of the public interest, its factual basis and
how to quantify the values at stake. This doubt could be resolved against
the legislature and in favour of rights, but for the existence of a formal
principle stating that the legislature should be able to take important
decisions. In cases of uncertainty this indicates a sliding scale of compe-
tence according to the second law of balancing: the more intensive an
interference in a constitutional right is, the greater must be the certainty of
its underlying premises.!!

The argument of this chapter is that this formulation of the second law
of balancing is incomplete. Some forms of discretion enjoyed by legisla-
tures identified in the Postscript are already implicit in the first law of
balancing and are compatible with review by a constitutional court for
correctness. They require no formal principle for their existence. However,
Alexy does not account for other forms of discretion which are more
obviously in the control of the courts. Thus, while the second law of
balancing as formulated in the Postscript is correct in presupposing a
judicial institutional competence to act as the guardian of rights, it betrays
a tendency to downplay the significance of formal principles. The second
law of balancing requires reformulation to take full account of these
principles.

STRUCTURAL DISCRETION

The discussion of structural discretion in the Postscript proceeds by
identifying discretion at each stage of the doctrine of proportionality. Thus
it is pointed out that legislatures have discretion to select the end to be
pursued, the means to be adopted and the level of realisation of the public
interest. Much of the discussion is devoted to demonstrating that propor-
tionality in the narrow sense identifies a set of states of legal regulation all
of which are ‘balanced’. Legislative bodies therefore have a choice from
that set. They may select a policy that balances a high level of rights

10 Ibid at 102-9.
" Ibid at 418-19.
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protection with minimal attainment of the public interest, or they may
select a policy that pursues the public interest to a large extent but at a
greater cost to rights.12

It is suggested that this argument alone does not show the existence of
policy-choice discretion. Rather, such discretion depends upon the relation-
ship between all the stages of the proportionality doctrine, and in particu-
lar the relationship between the test of necessity and the test of balancing.
Legislatures are free to select from policies that are capable of pursuing
legitimate aims by means that are the least intrusive necessary and are
balanced. We should not assume that each stage of proportionality
narrows down the field of choices left open by the previous stages.

The first two stages of proportionality (pursuit of a legitimate aim by
capable means) set threshold conditions, presupposed by the final two
stages. Thus, any necessary policy will, by definition, be capable of
achieving its aim, and any proportionate policy will, by definition, be in
pursuit of a legitimate aim in the first place. These two stages will always
be satisfied by necessary and proportionate measures.

The same cannot be said for the relationship between proportionality
and necessity. The test of necessity requires that there be no avoidable
fundamental rights sacrifices. If a particular end could be equally well
achieved by less intrusive means, then the decision-taker is obligated to
select those less intrusive means. A number of features of necessity are
significant. First, it does not rule out any level of achievement of any
legitimate end. For example, it works even in the case of a legislature
seeking near-perfect protection for national security, simply asking, given
this level of national security, is freedom of expression restricted to the
least extent possible? Thus, it still leaves as much discretion as a legislature
could reasonably want. It allows every level of achievement of every
permissible end. Secondly, it does not require a comparative evaluation of
the competing principles. In the example given, we do not need to know
how to relate freedom of expression to national security. All we need to be
able to do is to rank states of legal regulation according to whether they
are more or less restrictive of one value. Undoubtedly, this gives rise to
some problems of relative evaluation within one value, and to difficulties
of prognosis and empirical evidence about the impact of norms on society.
For example, we might need to know of two alternative policy options
whether one will actually achieve as much national security as the other.
These problems give rise to other types of discretion considered below. For
now, it is worth noting that the test of necessity does not require us to
balance competing principles.

12 1bid at 394-414.
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In the light of what is to follow, it is worth trying to illustrate necessity
graphically. The idea of necessity is none other than that of efficiency or
Pareto-optimality applied to the realisation of different amounts of two
competing principles.!3 Picture an x-y axis with the degree of realisation of
Pi represented by increasing values of x and degree of realisation of Pj
represented by increasing values of y. The world being what it is, it will not
be possible to have high levels of realisation of both Pi and Pj, but we can
avoid small levels of both. They will have to be played off against each
other. As we would expect with an efficiency graph, this results 