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Introduction

1

Wetlands pay the bills. At least that is what I have trained my two children
to say. When prompted with the question, “What do we say about wet-
lands?” they will dutifully recite “Wetlands pay the bills,” although in recent
years the response is sometimes accompanied by the rolling of eyes.

I came to the world of wetlands through an unusual route. After grad-
uating from law school, I worked in the Army General Counsel’s office in
the Pentagon, where I dealt with legal issues that one does not ordinarily
associate with the military, such as the protection of the northern spotted
owl and the administration of the Panama Canal Commission. I also served
as the Department of the Army’s principal wetlands attorney. While the
connection between swamps, bogs, and marshes and the Pentagon may not
be readily apparent, the key is the U.S. Army Corps of Engineers. Nomi-
nally a military agency, the Corps of Engineers regulates activities that affect
wetlands—even activities on private property. I advised the Assistant Secre-
tary of the Army who had the task of attempting to oversee the Corps of
Engineers. (Much more on that later.) After my odd military stint, I joined
the faculty at Stetson University College of Law in Gulfport, Florida, where
I am fortunate to have a job that allows me to teach, research, and write
about wetlands—specifically wetland law and policy. So wetlands do in fact
pay my bills.

More important, wetlands also pay society’s bills. Wetlands provide a
host of ecosystem services, functions that benefit people. Long viewed as



mosquito-breeding nuisances that must be drained, wetlands have recently
had their reputations rehabilitated. We now recognize that wetlands pro-
vide important habitat for animals and plants, support the seafood industry,
protect homes and businesses from floods, and help improve water quality.
Sadly, we often appreciate the value of wetlands and their ecosystem ser-
vices only after they are gone (or degraded). Chapter 1 examines the ebb
and flow of the public perception of wetlands. As society began to see wet-
lands less as worthless bogs and more as valuable resources, the laws gov-
erning their management also evolved.

To fully understand wetland law and policy, and to appreciate the role
of politics in the process, you need to have a basic understanding of admin-
istrative law, the subject of chapter 2. Administrative law is the law that is
applicable to agencies, and it is agencies such as the Corps of Engineers and
the U.S. Environmental Protection Agency (EPA) that take the lead in wet-
land protection at the federal level. Be forewarned, however: administrative
law can be a deadly boring topic. But wetland law and policy offer some in-
teresting case studies, which should mitigate the tedium.

Chapter 3 examines the definition of a wetland—as a legal matter. You
might think that what is and what is not a wetland is a relatively simple mat-
ter; however, that is most certainly not the case, at least for purposes of the
Clean Water Act, the federal statute that offers the most protection to wet-
lands and other aquatic areas. Whether or not (and to what extent) an area
is classified as a wetland can have a dramatic economic impact on a property
owner, and not surprisingly the question has been heavily litigated.
Through a trilogy of U.S. Supreme Court cases, we will explore the strug-
gle to define the federal government’s role in regulating wetlands. The final
case of the trilogy, Rapanos v. United States, resulted in a fractured decision
that offered no majority opinion, but gave rise to many puns (e.g.,
“Supreme Court muddies the waters”).

Even if an area is considered a wetland for purposes of the Clean Water
Act, not all activities that harm wetlands are regulated. Only the “discharge
of dredged or fill material” is prohibited by the Clean Water Act, and chap-
ter 4 considers the seemingly mundane definitions of these terms. Yet the
definitions play a dispositive role in whether a mining company can engage
in mountaintop removals and valley fills in Appalachia or kill a lake with
semiliquid, poisonous waste from a gold mine in Alaska.

Chapter 5 turns to the unique relationship between the Corps of Engi-
neers and the EPA. Although the Clean Water Act assigns the Corps the au-
thority to grant or deny permits for wetland-destroying activities, Congress
did not entirely trust the Corps to warmly embrace its new environmental
mission. Accordingly, the EPA has a significant role in the permitting pro-
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cess. The Corps must apply EPA’s standards, and the EPA can even veto a
Corps permit. Much disagreement and frivolity ensue.

The point of the Clean Water Act and other related programs is to
achieve the goal of “no net loss” of wetlands. Chapter 6 reviews some of the
major threats to wetlands, including agricultural operations, home devel-
opment, and invasive species. The chapter then examines various attempts
to reduce wetland impacts, through providing or withholding farm subsi-
dies, requiring Clean Water Act permittees to offset their impacts through
compensatory mitigation (e.g., a wetland restoration project), and trying to
convince Cajuns to eat nutria, a semiaquatic rodent. Although the federal
government declared that we had achieved “no net loss” on paper, the real-
ity is much different on the ground, especially in light of compensatory mit-
igation failure rates. No net loss of area does not necessarily equate to no
net loss of function or ecosystem services.

One way to deal with the failure of compensatory mitigation is
through wetland mitigation banking. Chapter 7 looks at a growing indus-
try in which private companies invest money in wetland restoration proj-
ects, thereby creating wetland credits that can be sold to developers who
need to offset the impacts of their projects. It is an odd “market-based” ap-
proach to environmental protection where government agencies control
both the supply of and demand for the market. We will examine how entre-
preneurial wetland mitigation banks work in theory and in practice.

Mitigation bankers face competition from other mitigation providers,
such as in-lieu fee programs, a topic we will turn to in chapter 8. In-lieu fee
programs are typically run by environmental groups, land trusts, or govern-
ment agencies. Instead of investing their own money up front, the in-lieu
fee administrators collect money from developers and others, pooling the
funds to conduct mitigation projects in the future. At least that is the idea.
We will see that many Corps districts failed to exercise proper oversight of
many in-lieu fee programs, perhaps giving them a pass because their inten-
tions were pure.

Chapter 9 provides the denouement of the conflict between mitigation
bankers and in-lieu fee administrators, which came to a head when Con-
gress directed the Corps to promulgate a regulation to level the playing
field among mitigation providers. The Corps and the EPA issued a regula-
tion that applied equivalent standards to permittee-responsible mitigation,
mitigation banks, and in-lieu fee programs. “Equivalent,” however, does
not necessarily mean equal. And a level playing field does not necessarily
rule out a preference for mitigation banks.

Chapter 10 turns to the question of enforcement. The agencies have a
lot of options: administrative penalties, civil penalties, and even criminal

Introduction 3



sanctions. While the Corps and the EPA will occasionally use the enforce-
ment hammer, they tend to resolve unauthorized discharges of dredged or
fill material through voluntary restoration and after-the-fact permits. Citi-
zens can bring a lawsuit when the government exercises its discretion not to
proceed with an enforcement action, but there is a gap. Citizen suits cannot
enforce permit conditions, including compensatory mitigation conditions.
Moreover, there is some question about the agencies’ authority to take en-
forcement actions against mitigation banks and in-lieu fee programs.

Chapter 11 examines the tension between wetland regulation and pri-
vate property rights. If the government physically takes your property, the
Fifth Amendment to the Constitution states that you are entitled to just
compensation. Sometimes the government will not physically confiscate
your property, but it will limit your uses of the property, which could have
a significant economic impact. At what point does a regulatory program,
such as the Clean Water Act section 404 program, amount to a taking re-
quiring payment of just compensation? Although the Corps and the EPA
rarely lose takings cases, the specter of takings claims haunts and influences
the manner in which the Clean Water Act is applied.

Looking to the future, chapter 12 makes recommendations on how
we might alter our laws and policies to better protect our wetland re-
sources. Finally, the epilogue provides an update on many of the wetland
sites mentioned in this book. Where—or more precisely, what shape—are
they in now? How have they fared as a result of our wetland laws, policies,
and politics?

A few opening caveats: I have been personally involved with some of
the cases discussed, from helping draft regulations that were later chal-
lenged (and in some cases found by judges to be arbitrary and capricious)
to participating pro bono on an amicus brief in a Supreme Court case (Ra-
panos). I know and have had the pleasure of working with many of the play-
ers mentioned (some of whom are friends). Nevertheless, I have tried to
present the issues in a balanced manner.

Also, as is the case with administrative law in general, wetland law and
policy can be very technical; sometimes I’ve covered issues in a general, sim-
plified way to make the material more accessible and not get overly bogged
down in details (so to speak). I suspect most readers will find it sufficiently
technical, but I provide selected references and suggestions for further read-
ing at the end of the book. The appendix contains relevant excerpts of the
Clean Water Act, regulations, and policy documents. It is difficult to have
an intelligent conversation about wetland legal matters without referring to
the specific language of these texts.
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Chapter 1

The Ebb and Flow of Public Perceptions
of Wetlands

If there is any fact which may be supposed to be known by everybody,
and therefore by courts, it is that swamps and stagnant waters are the
cause of malarial and malignant fevers, and that the police power is never
more legitimately exercised than in removing such nuisances.

—Leovy v. United States, 177 U.S. 621, 636 (1900)

At the beginning of the twentieth century, the U.S. Supreme Court re-
flected the common view of wetlands: they were dank, dark places that
threatened public health and welfare. In the 1900 case of Leovy v. United
States, the Court considered the value of land in its natural condition versus
its value in a developed state, a question that has continuing resonance to-
day. Noting that the wet area would be worth sixty times more in agricul-
tural production (from a mere $5,000 to a grand $300,000), the Court up-
held the right of Louisiana to construct dams that dried out the swampy
lands. Indeed, the Court observed that government not only had the power
to conduct these reclamation efforts, but it was its duty to do so. Swamps
and their ilk were nuisances to be drained, and the newly available land
could be put to beneficial, economic use.

Wetlands have long suffered from a public relations problem. In the
legend of Hercules, he must confront the many-headed Lernaean Hydra,
whose home is a swamp. Ancient Greeks also believed that limniads
(nymphs), which inhabited marshes and swamps, would occasionally
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drown people. Scottish folklore warned that the airborne fluff from marsh
cattails were shape-shifted witches traveling to a secret rendezvous. The mi-
asmic mist of swamps was once thought to cause disease and illness. Some-
times the formal names of these areas evoked dread and gloom—even hell.
The military surveyor credited with naming the Great Dismal Swamp in
Virginia and North Carolina certainly did not consider it to be a vacation
destination. Indeed, one wetland historian observed that the word dismal is
“derived from Dismus, the name of the thief crucified with Jesus,” and thus
for Christians, the word “readily signified an alliance with Satan” (Vileisis,
1997). Wetlands could be good places to dispose of garbage and bodies.
The brackish marshes of New Jersey’s Hackensack Meadowlands are an im-
portant Atlantic flyway for migratory birds (Tiner et al., 2002), but they are
perhaps better known as trash landfills and the rumored resting place of
Jimmy Hoffa.

Cultural references reinforced the notion of wetlands as public nui-
sances. In 1943, for example, the Walt Disney Studio produced an educa-
tional animated short entitled The Winged Scourge, which explains how
Anopheles mosquitoes spread malaria. The Seven Dwarfs are then enlisted to
combat this threat by destroying the mosquitoes’ breeding grounds. The
cartoon follows the diminutive fellows exhibiting the teamwork for which
they are known: Doc and Sneezy quickly cut cattails; Happy enthusiasti-
cally spreads oil on open water; Bashful diligently sprays “a thin film” of
Paris Green (arsenic and copper) on bottomland hardwoods; and even
Sleepy industriously ditches and drains ponds and other waters. Oddly,
Snow White does not make an appearance to supervise their work.

Books have emphasized the forbidding nature of wetlands. From clas-
sics such as The Hound of the Baskervilles (Grimpen Mire) to comic books
like Swamp Thing, wetlands are portrayed as dangerous places. Lord of the
Rings devotees (who clearly have too much time on their hands) even have
a Web site devoted to the various bogs and mires of Middle Earth, none of
which appears easy to traverse. The image of wetlands fared equally poorly
in movies, from Labyrinth with its bog of eternal stench (and David Bowie
as the Goblin King) to The Princess Bride with its fire swamp (and rodents
of unusual size). Even Monty Python and the Holy Grail lampooned the dif-
ficulty of building in a wetland, as the King of Swamp Castle explained:

When I first came here, this was all swamp. Everyone said I was daft to
build a castle on a swamp, but I built it all the same, just to show them.
It sank into the swamp. So I built a second one. That sank into the
swamp. So I built a third. That burned down, fell over, then sank into
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the swamp. But the fourth one stayed up. And that’s what you’re going
to get, Lad, the strongest castle in all of England.

Of course, all does not end well for the King of Swamp Castle and the wed-
ding party.

Often an underlying theme is that wetlands can be put to a better use.
The 1957 children’s book Dear Garbage Man perfectly captures this view of
wetlands. First published ten years after Marjory Stoneman Douglas’s The
Everglades: River of Grass, Dear Garbage Man is a heartwarming tale of a
rookie sanitation man who decides that much of the discarded refuse along
his route can be recycled or reused. He embarks on a crusade to give away
all his garbage, and at the end of the day his truck is empty. Alas, he discov-
ers the following morning that the trash bins are refilled with the same
items, as people found them just a tad too damaged. He consoles himself
by observing that the garbage can be used to fill “lots and lots of swamps”
for playgrounds and schools (figure 1-1). Dear Garbage Man and its anti-
recycling theme enjoyed a second printing in 1988.

Recently, wetlands have become less foreboding and more hip. Wet-
lands Preserve was the name of an activist music club in Tribeca in New
York City from 1989 to 2001 (figures 1-2 and 1-3). A documentary on the
club’s history, Wetlands Preserved, received an award for best unreleased film
at the 2006 High Times Stony Awards, perhaps unfortunately reinforcing
the stereotype that many environmentalists are drug-addled socialists who
have no respect for private property. On the more conservative side of the
political spectrum (albeit facetiously), the Colbert Report on Comedy Cen-
tral is co-produced by Spartina Productions. Spartina is cordgrass, a plant
species found in coastal wetlands, and each show ends by reversing the food
chain as a small fish swallows a large heron or egret. There is even an adult
Web site with “wetlands” in its title, although this features a markedly dif-
ferent type of wildlife.

The public perception of wetlands has indeed undergone a remarkable
transformation. In the television series The X-Files, Sheriff Hartwell ob-
serves that “[w]e used to have swamps, only the EPA made us take to callin’
them wetlands.” As Gary Larson suggests, the term “wetland” itself projects
a certain respectability otherwise lacking for the mere swamp, marsh, or
bog (figure 1-4).

Rather than being viewed as mosquito-breeding nuisances (or cheap
land to drain and fill), wetlands are now appreciated for the many benefits
that they provide. There is a World Wetlands Day (February 2), which com-
memorates the signing of the Ramsar Convention, an international treaty
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Figure 1-1. The denouement of Dear Garbage Man. (Text copyright © 1957 by
Gene Zion. Illustrations copyright © 1957 by Margaret Bloy Graham. Renewed ©
1985. Used by permission of HarperCollins Publishers.)

promoting wetland conservation, and an entire American Wetlands Month
(May), which celebrates the value of wetlands.

Schoolchildren today learn the litany of wetlands functions. Wetlands,
they are told, provide important habitat for fauna and flora. The list of en-
dangered and rare species that depend on healthy wetlands runs from the
perhaps still-extant ivory-billed woodpecker in the Cache River National
Wildlife Refuge in Arkansas (known as the Lord God bird for the exclama-
tion one would utter upon witnessing it) to the less well known and smaller
fairy shrimp in the vernal pools of California. Wetland supporters and edu-
cators typically emphasize this function with good justification. In terms of
marketing, who among us (including many developers) does not love en-
dangered species, especially charismatic megafauna? Animals—and the
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Figure 1-3. A Wetlands Preserve band. (Artist: Fred Caputi, Swampadelica Art
Archives)

Figure 1-2. A Wetlands Preserve T-shirt circa 1999. (Logo used by permission of
Adam Weissman.)



cuter or bigger, the better—can help sell any product or cause. This is why
one of the most popular specialty license plates in Florida pictures the na-
tive panther, all the while we build new roads, which opens new areas to de-
velopment, which in turn shrinks the panther’s habitat.

But wetlands benefit more than just plants and animals. People often
derive benefits—ecosystem services—from wetland functions too. Indeed,
the ecosystem services provided by wetlands can be of great economic
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value. The commercial freshwater and marine fisheries industry needs vi-
brant wetlands; approximately 75 percent of commercial fish and shellfish
in the United States rely on estuaries and coastal wetland systems (EPA,
2010b). Striped bass, bluefish, croaker, flounder, menhaden, sea trout, and
spot are just some of the more well known wetland-dependent fish. Wet-
lands are important in the life cycles of anadromous species such as chinook
and coho salmon, as well as catadromous species such as eel. Shrimp and
crabs also spend time in estuarine and tidal wetlands during their life cycles.
There is a reason why the seafood industry supported the federal Coastal
Wetlands Planning, Protection and Restoration Act and other efforts to re-
store Louisiana’s marshes. The bumper sticker that cautions “No Wetlands,
No Seafood” is largely accurate.

In a related vein, wetlands also can help maintain or improve water
quality. Wetland plants and soils have the capacity to remove nutrients such
as nitrogen and phosphorous (as well as toxics) in runoff, thus reducing al-
gal blooms and depleted oxygen levels in water downstream. New York
City, a locale not necessarily known for its wetlands (except for the night-
club), has recognized the value of protecting wetlands in a watershed con-
text. Rather than spending more than $3 billion in new wastewater treat-
ment plants (with some estimates as high as $8 billion), the city decided to
achieve the same level of protection by investing $1.5 billion in protecting
land surrounding its upstate reservoirs (Kenny, 2006). Similarly, a key
component of the Comprehensive Everglades Restoration Plan (CERP)
contemplates converting agricultural lands into stormwater treatment areas
(i.e., wetlands) to improve the quality of water heading toward Everglades
National Park. While the CERP might fail for many reasons (such as the in-
ability to stem development and population growth in Florida and the fail-
ure to take sea-level rise into account), the stormwater treatment concept is
sound.

Wetlands can also limit damages from natural events by virtue of
their flood storage and storm attenuation functions. Wetlands can act like
sponges; when tides rise or rivers overflow their banks, adjacent wetlands
can absorb the excess water quickly and release it slowly. When wetlands are
filled or lost, the remaining area (whether developed or open water) cannot
offer the same level of protection. Thus, when the record and near-record
rains fell in the Midwest in 1993, the water had no place to go, as many
wetlands had been converted to agricultural production. The Great Mid-
west Flood of 1993 caused almost $20 billion in damage in nine states and
was called the “most devastating flood in modern United States history”
(Kolva, 1996), at least until Hurricane Katrina in 2005. The destruction
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along the Gulf Coast caused by Katrina, especially the inundation of New
Orleans, highlighted the vulnerability of coastal populations when their
protective wetland barriers have been diminished. While intact wetland sys-
tems would not have prevented the devastation of Hurricane Ka-
trina (or the 2004 Indian Ocean tsunami for that matter), they would have
militated its effects (Ramsar Convention Secretariat, 2010a).

Finally, wetlands can serve as a refuge not only for animals but for
people as well. It would be difficult to overstate the recreational value of
wetlands, both in terms of aesthetics and economics. Certain segments of
the public love wetlands and their wildlife. In fact, wetland-dependent
birds prompt millions of people each year to tromp out to swamps,
marshes, playa lakes, prairie potholes, and other wetlands. The U.S. Fish
and Wildlife Service (2009) estimates that these avian aficionados spend
billions of dollars annually to watch these birds or to photograph them. Or
to shoot them. The “hook and bullet” crowd was among the first to recog-
nize that protecting wetlands was in its self-interest. Fewer wetlands trans-
late directly into fewer ducks. The Duck Stamp Program—whereby a
hunter pays a licensing fee for the right to shoot a certain amount of water-
fowl—was one of the early federal efforts to conserve wetlands. Today,
Ducks Unlimited (a hunting organization) is one of the largest supporters
of wetland restoration efforts in the United States.

So there are a host of reasons to protect wetlands, whether you are a
hunter or birdwatcher, coastal resident or insurance adjuster, environmen-
tal engineer or New York City budget analyst, seafood lover or waiter, or
merely a nature enthusiast. But one particular challenge to protecting wet-
lands (and there are many) is that in the continental United States approxi-
mately 75 percent of wetlands are in private ownership. At least this is the
statistic that is commonly cited, and having been repeated enough times it
has achieved an air of authenticity. Regardless of the exact percentage, how-
ever, questions about private property rights influence the debate about
wetland protection: How should we as a society balance an individual’s pri-
vate property rights with the public benefits that wetland ecosystem ser-
vices provide? What legal and policy mechanisms should we use to strike a
proper balance?

In exploring these questions, we must consider the intersections of law,
science, and politics. The definition of wetlands—what is and what is not a
wetland—might be viewed merely as a scientific matter, but it has legal and
political dimensions. Similarly, the goal of “no net loss” of wetlands might
seem to be amenable to a straightforward scientific accounting, but the
reality is much messier. Furthermore, who gets to make decisions about
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whether to permit wetland-destroying activities is far from clear and can
raise fundamental constitutional issues. In some ways, wetland regulation
in the United States begins and ends with the Constitution. As an initial
matter, does Congress have the authority under the Commerce Clause or
other provisions of the Constitution to regulate activities that damage wet-
lands? Or is this a responsibility under our federal system of government
that must be left to state and local governments? At the end of the line,
what happens when a wetland permit is denied (whether the decision
maker is federal or state or local)—does the Constitution require that the
disappointed property owner receive just compensation?

The study of wetland policy goes well beyond constitutional issues,
however. It involves the scientific (and policy) challenges associated with
endangered and exotic species, practical difficulties of enforcement actions,
and political calculations. One of the most fascinating and controversial de-
velopments is the rise of wetland mitigation banking. Mitigation banking is
an incentive-based, or market-based, approach to protecting wetlands. It
typically involves an entrepreneur who restores a wetland, thereby generat-
ing environmental “credits” that can then be sold to developers to offset
their wetland impacts. Entrepreneurial mitigation bankers and their part-
ners are an eclectic group that includes former developers who have seen
the light, environmental organizations, sod farmers, and Trappist monks.

But to fully appreciate all of these issues—from the loftiest constitu-
tional principles to a mitigation banker’s actions on the ground—you need
to have a basic understanding of administrative law, a topic to which we
will now turn.
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Chapter 2

Administrative Law: The Short Course

Elizabeth: Wait! You have to take me to shore. According to the Code of
the Order of the Brethren . . .

Barbossa: First, your return to shore was not part of our negotiations nor
our agreement so I must do nothing. And secondly, you must be a pi-
rate for the pirate’s code to apply and you’re not. And thirdly, the code
is more what you’d call “guidelines” than actual rules. Welcome
aboard the Black Pearl, Miss Turner.

—Pirates of the Caribbean: The Curse of the Black Pearl (2003)

If wetlands suffered from a public relations problem, its counterpart in law
schools is Administrative Law. Administrative Law is not part of the first-
year law school curriculum, like Property or Contracts. No one makes
movies like The Paper Chase or Legally Blonde about an Administrative Law
course.1 On the surface, Administrative Law seems to lack the sexiness and
political controversies associated with Constitutional Law and Criminal
Law. In many law schools, it is not even required for graduation. Yet Ad-
ministrative Law is, or at least can be, a keystone course. And it requires, as
Elizabeth in Pirates of the Caribbean discovered to her detriment, the ability
to understand the difference between a code or statute and mere guidance:
How are rules made and when must they be followed?

Legal education, especially in the first year, is largely mired in the
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common law and the study of judicial decisions.2 Law school calls on stu-
dents (literally) to scrutinize a case, recite the pertinent facts, identify the
holding (or core decision) of the court, and distill its reasoning, which may
be applied or distinguished in future cases. To be sure, knowledge about the
common law is important for an environmental lawyer, at a minimum for
historical purposes; environmental law has its origins in the common law.
Legal historian Daniel Coquillette (1979) has written about William Al-
dred’s Case, a 1611 nuisance case over the conversion of a sweet-smelling or-
chard to a noxious hog farm. William Aldred’s Case was more than a mere
property law dispute; it can be seen as an early air pollution case.

And the common law is still very much relevant today for an environ-
mental lawyer. Much of the Exxon Valdez litigation over the 1989 oil spill in
Alaska’s Prince William Sound was based on the common law principle of
negligence. (When its magnitude was stripped away, it was essentially a
drunken driving case. The vehicle Captain Hazelwood was driving just
happened to be carrying 53 million gallons of crude oil.) The common law
is even invoked, albeit unsuccessfully so far, in climate change litigation.
States and others have claimed that electric utilities and automakers’ contri-
butions to climate change amount to a public nuisance (Fuhr, 2010). But
the practice of environmental law today is largely administrative and regu-
latory in nature.

Students take my Environmental Law course assuming that it will be
about birds and bunnies. I usually wait until the third week of classes (once
the add-drop period has passed) to strip away the façade and spring upon
them the harsh reality that Environmental Law is basically Administrative
Law in disguise. Here I have waited to do so until the second chapter.

There are a number of ways to teach Administrative Law, from focus-
ing on the separation of powers between the branches of government to
the due process rights of welfare recipients. At its heart, however, Adminis-
trative Law is about agencies, specifically executive branch agencies. For
our quick introduction to administrative concepts (which focuses on fed-
eral agencies, but state agencies typically follow a similar model), we will
examine (1) how agencies are structured and receive their powers; (2) what
agencies do—how they make, apply, and enforce rules (binding regulations
and more ephemeral guidance); and (3) how one challenges or influences
agency decisions (in the courts and in other forums). Understanding ad-
ministrative law is a prerequisite for understanding wetland law and pol-
icy. Wetland issues, in turn, make for fascinating case studies in administra-
tive law.
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What are agencies and who made them the boss?

As any schoolchild could tell you, the president is the head of the executive
branch of government. Under the U.S. Constitution, it is the president’s re-
sponsibility to ensure that the laws enacted by Congress are faithfully im-
plemented. The president, however, is but one person. Carrying out this
constitutional mandate requires a multitude of people, or, in other words,
agents. And that is what most federal agencies are: agents of the president.3

Years ago a friend of mine taught a “Regulatory I” course, an introduc-
tory class for new employees of the U.S. Army Corps of Engineers. The
Corps is an agency within the Department of Defense and, as we will see, is
intricately involved with wetland regulation. Among the first questions my
friend would ask the class was, who is your boss? He would receive a num-
ber of replies, ranging from the District Engineer (usually a lieutenant col-
onel or colonel who oversees a Corps district) to the Chief of Engineers (a
three-star general in Washington, D.C.), or even the U.S. Congress (not an
unreasonable response in light of Congress’s history of directing the Corps
to implement various pork barrel projects). Then my friend would flash up
on the screen a picture of the president and explain to the new employees
that this person was their boss.

While the line of authority may indeed run from a field-level Corps reg-
ulator in Omaha, Nebraska, all the way up to the president of the United
States (figures 2-1 and 2-2), a different question is how these agents ac-
quired their authority. Executive branch agencies can make rules that af-
fect the lives of millions of people. Who made the agencies (and their em-
ployees) the boss?

The answer is both Congress and the president. Most agencies, such as
the Corps of Engineers, are created by statutes, which are the result of bills
passed by both houses of Congress and signed into law by the president. (A
notable exception is the EPA, which came into being through an executive
order signed by President Nixon.) Regardless of an agency’s origin, how-
ever, its authority to act must first come from Congress. Congress must as-
sign the agency duties or responsibilities; Congress must provide the au-
thorizing legislation for the agency to act. Just as important, Congress must
appropriate the funds that will permit the agency to try to accomplish its
duties (U.S. Government Accountability Office, 2008).

So Congress has two distinct ways to control agencies. An agency may
not proceed beyond what Congress has authorized, and even if Congress
has authorized an action, the agency may not move forward with that
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action unless Congress has also agreed to pay for it. Although authorizing
legislation and appropriation legislation are supposed to be separate, Con-
gress occasionally uses the latter to direct agency actions, as we will later
see.

While an agency depends on Congress for its authority and budget, the
president has the greater influence, through political appointments, on
how the agency will operate. Most agency employees (sometimes derisively
called bureaucrats; see figure 2-3) are career or at least long-term civil ser-
vants. They bring to their jobs technical and scientific expertise; they are
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not supposed to be political. But they are overseen by political appointees,
people appointed by the president (and who sometimes must be confirmed
by the Senate). The political appointees set the agenda and the priorities for
an agency. Although Ralph Nader and others have argued that there is no
difference between Republicans and Democrats, the appointments for the
Secretary of Interior by Presidents Clinton and George W. Bush belie that
assertion. Bruce Babbitt, the Clinton appointee, was a former governor of
Arizona known for designating millions of acres of federal lands as pro-
tected areas; Gale Norton, the Bush appointee, was a former attorney for
mining industry clients known for counting golf course water hazards as
wetlands. The political leadership of an agency matters a great deal, to both
the agency’s policies and its personnel.

Political appointees may serve in Washington, D.C., or all through-
out the country. An EPA organizational chart (figure 2-4) identifies the
agency’s top political appointees, including its regional administrators (see
figure 2-5 for location of EPA regions). Note that the Assistant Administra-
tor for Water is responsible for wetland policies.
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Although the political appointees in charge of government agencies
may change with each new presidential administration (or even midterm),
the system is designed to protect the job security of career civil servants so
that they are insulated from the vicissitudes of raw politics. While the rule is
largely observed at the federal level, there are of course some exceptions. In
the wetlands world, one of the more curious breaches occurred during Gale
Norton’s term as Secretary of the Interior. Michael Davis, a career civil ser-
vant for more than twenty years, worked on wetland issues in the EPA, the
Corps, and the Department of Interior. As Deputy Assistant Secretary of
the Army for Civil Works in the 1990s, he played a key role in designing the
Comprehensive Everglades Restoration Plan and associated legislation. Af-
ter enactment of the Plan in December 2000, he was the Department of In-
terior’s lead person on Everglades restoration issues. After he apparently
rankled Florida developers and farmers by pointing out the water needs of
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Everglades, including Everglades National Park, he was reassigned by Sec-
retary Norton. At the time, Secretary Norton justified the move to “reduce
administrative confusion,” and a 2001 New York Times editorial called on
her to “make use of Mr. Davis’s talents in an Everglades-related position in
Washington.” His new responsibilities, however, had nothing to do with
wetlands. Indeed, Secretary Norton and her staff determined that the tal-
ents of Mr. Davis would best be used by overseeing federal desert policies.
He is now with an environmental consulting firm, much happier (and po-
litically active) in the private sector.

Although this vignette illustrates the tensions between career civil ser-
vants and political appointees, I do not mean to suggest that politics and
political appointees should not play intrinsic roles in how an agency
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discharges its obligations. The regulation of private property for the benefit
of the public, as well as the management of public lands for the benefit of
specific individuals or groups, will always retain an element of politics.
Moreover, the participation of (or at least oversight by) political appointees
can provide legitimacy for an agency’s actions, especially when it comes to
the matter of rulemaking.

What exactly does an agency do?

Agencies make rules (an activity that is naturally called rulemaking) and ap-
ply them to a particular set of facts (an activity that is not so naturally re-
ferred to as adjudication). An agency issues rules to carry out the provisions
of the statutes that it administers. The idea is that when Congress passes
legislation, it is setting out broad outlines of the law—leaving it to the ex-
perts at the agency to flesh out the details. In the environmental context, an
agency will apply those rules when deciding whether to grant permits to
businesses and individuals to engage in some type of otherwise prohibited
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activity. And when the business or individual violates the rules or the per-
mit, the agency might take enforcement actions that could result in mone-
tary penalties (or in rare cases a prison term).

Consider, for example, the Clean Water Act, which is the federal gov-
ernment’s primary regulatory tool to protect wetlands. In 1972, Congress
enacted, over President Nixon’s veto, the Clean Water Act, with its goal to
“restore and maintain the chemical, physical, and biological integrity of the
Nation’s waters.” (Despite his many faults, President Nixon was not op-
posed to clean water; rather, he objected to the cost of the program [Adler
et al., 1993].) To achieve this lofty goal, Congress created new federal per-
mit programs, each designed to address a different type of pollution. The
National Pollutant Discharge Elimination System (NPDES) dealt with the
most obvious form of water pollution, such as industrial waste spilling
from the end of a pipe into a river. (The flammable Cayahoga River was still
fresh in everyone’s mind.) Section 402 of the Clean Water Act required that
these polluters obtain permits from the EPA. Another, less obvious form of
water pollution was the discharge of “dredged or fill material.” Dredged or
fill material can be clean dirt or sand, but it can be considered a pollutant
based on its impacts. While a chemical pollutant can kill all aquatic life in a
waterbody by reducing oxygen levels, fill material can accomplish the same
result by eliminating the waterbody in part or entirely. To address this issue,
Congress added section 404 of the Clean Water Act, which established a
permit scheme for the discharge of dredged or fill material and designated
the Corps as the permitting agency. (Why Congress chose the Corps for
section 404 permits, and the resulting tensions that this choice created be-
tween the Corps and the EPA, will be explored in later chapters.) While
both the EPA and the Corps were authorized to issue Clean Water Act per-
mits under sections 402 and 404, respectively, the Clean Water Act itself
did not precisely spell out what waters would be covered, what activities
would be regulated, or what permitting standards would apply. It would be
up to the agencies to promulgate rules to provide these details.

How are regulations made?

Agencies issue all types of rules, the best known of which is called a regula-
tion. An agency regulation, when properly promulgated in accordance with
the Administrative Procedure Act, has the force of law (Gardner, 1990).
In other words, a regulation binds an agency and the public just as a duly
enacted statute does. If you violate a regulation, you are violating the law.
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Yet a regulation is not drafted by elected lawmakers; rather, regulations are
generally written by career civil servants—that is, bureaucrats. While these
government employees may have the scientific and technical expertise to
craft an effective regulation, they are unelected. As such, they do not have
by themselves the political legitimacy to issue a legally binding mandate.
But Congress lacks the ability to write a statute that precisely covers every
detail of implementation, and Congress therefore delegates to agencies the
authority to fill in the gaps.

To resolve the concern about “regulation without representation,” an
agency’s discretion is limited in several ways. First, political appointees
oversee the work of the career civil servants. For example, the EPA Ad-
ministrator and Assistant Administrators are appointed by the president.
These political appointees (or lower-level appointees) will review proposed
regulations, and this process provides some link between an elected official
(the president, who made the appointment) and the drafter of a regulation.
The Office of Management and Budget, a cabinet-level office within the
White House, will also review proposed regulations, in part to ensure that
they are consistent with the president’s policies (Executive Order 12866, as
amended, 2007).

The method by which a regulation is promulgated is another source of
its political legitimacy. To produce a regulation that has the force of law, an
agency almost always must engage in a public notice-and-comment pro-
cess. For example, if an agency such as the Corps or the EPA wishes to issue
a regulation, it must notify the public by publishing the text of the pro-
posed regulation in the Federal Register (Administrative Procedure Act,
2006). The Federal Register is, in some ways, like the public notices pub-
lished in the back of newspapers of old, only more accessible. Published
daily and available on-line, the Federal Register contains hundreds of pages
of small print announcing the availability of agency documents, the loca-
tion of upcoming meetings, and the text of proposed and final regulations.
When a proposed regulation appears in the Federal Register, various stake-
holders—from regulated entities, to environmental groups, to state and lo-
cal agencies—and the general public is invited to provide comments. The
agency might hold a public hearing on the proposed regulation if re-
quested, although typically it is not required to do so. After evaluating pub-
lic comments, the agency then may issue the final regulation by publishing
it in the Federal Register. In the preamble to the published regulation, the
agency must respond to all substantive comments it received. Once the final
regulation is published in the Federal Register, it becomes effective on a
specified date, usually in thirty days, and is eventually codified in the Code
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of Federal Regulations. This public notice-and-comment process assists
agencies with drafting more effective regulations, but it also helps to legit-
imize the role of the unelected officials who write these binding rules.

What’s the difference between a regulation
and mere guidance?

A notice-and-comment rulemaking process can be cumbersome and, as we
will see, a rulemaking may take years to complete. Academics refer to this
phenomenon as the “ossification” of rulemaking (Pierce, 1995). Rather
than proceed with the notice-and-comment procedures necessary to adopt
a regulation, agencies will often choose to issue “guidance” instead. An
agency may give these guidance documents various titles, such as a policy
statement, memorandum of agreement, regulatory guidance letter, or inter-
pretive rule. Whatever the label, these documents share a common charac-
teristic: they lack the force of law. Although guidance documents are rules
that inform the public and interested stakeholders about how an agency
will interpret and implement its governing statutes and regulations, they
are not law in the sense of a statute or regulation. They do not appear in the
Code of Federal Regulations. Accordingly, like the pirate Barbossa, agency
field personnel may not always feel compelled to follow mere guidance.

There is nothing inherently improper about an agency issuing a guid-
ance document. Indeed, Congress has authorized federal agencies to prom-
ulgate interpretive rules through the Administrative Procedure Act. Yet
guidance documents do not, by themselves, create enforceable rights or ob-
ligations. Furthermore, because an agency can issue guidance documents
without public notice and comment, an agency can similarly modify or re-
voke the rule without public notice and comment.

Many of the rules governing wetlands are found in guidance docu-
ments; these are where the real details are. The definition of the term “wa-
ters of the United States” offers a good illustration.

Navigating from statute to regulation to guidance

The Clean Water Act provides an excellent example of the relationship be-
tween statutes, regulations, and guidance. As noted above, the Clean Water
Act prohibits the discharge of pollutants (including dredged and fill mate-
rial) into certain waters without a permit. Specifically, the Clean Water Act
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prohibits discharges into “navigable waters.” The statute defines “navigable
waters” to be “the waters of the United States, including the territorial
seas.” “Territorial seas” refers to coastal waters up to three miles from shore,
but what does “waters of the United States” cover? Does it include wet-
lands, and if so, which wetlands? Does the Clean Water Act regulate wet-
lands that are adjacent to what is considered a traditional navigable water
(e.g., a river), wetlands that are farther upstream and adjacent to nonnavi-
gable tributaries of these navigable waters, and wetlands that appear to have
no hydrological connection to any navigable waters? Does it make a differ-
ence if the connection between the wetland and the traditionally navigable
water is not through surface water, but by groundwater? Congress, at least
in the plain text of the Clean Water Act, does not provide explicit answers.
Thus, the EPA and the Corps filled in this gap in the law through a series of
notice-and-comment rulemakings, which culminated in regulations.

The agencies’ definition of “waters of the United States” is codified in
the Code of Federal Regulations and lists a number of different types of wa-
ters, including certain wetlands. The regulations (33 C.F.R. § 328.3(b))
also define the term “wetlands” to mean

those areas that are inundated or saturated by surface or ground water
at a frequency and duration sufficient to support, and that under nor-
mal circumstances do support, a prevalence of vegetation typically
adapted for life in saturated soil conditions. Wetlands generally include
swamps, marshes, bogs, and similar areas.

While this definition suggests that a wetland has water, plants that are
adapted to water, and soil that has been exposed to water, it does not neces-
sary tell an individual property owner whether (or to what extent) his or
her site is a wetland and thus subject to the requirements of the Clean Water
Act. You could not take this definition out to the field and use it with any
confidence to identify the dividing line between a wetland and an adjacent
upland.

To help determine the boundaries of a wetland (and thus the geo-
graphic jurisdiction of the Clean Water Act), the Corps and the EPA devel-
oped wetland delineation manuals. The manuals are very technical docu-
ments; they describe indicators of the presence of water (e.g., algal mats,
drift lines) and contain lists of hydrophytic vegetation (plants that are
adapted to the presence of water) and hydric soils (soils exhibiting anaero-
bic conditions due to the presence of water). A regulator will use a delin-
eation manual to draw lines to determine what property falls under, and
what does not fall under, the Clean Water Act. The wetland delineation
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manuals are critically important documents for both agencies that imple-
ment the Clean Water Act and affected property owners. But they may not
have gone through a public notice-and-comment process, and they are not
regulations having the force of law. The manuals are guidance documents.
As a legal matter, they are considered “interpretive rules,” rules that explain
how an agency will interpret a statute (such as the Clean Water Act) or a
regulation (such as the definition of wetlands). Although they do not by
themselves have the force of law, the delineation manuals can have a huge
practical impact on whether a property is classified as a wetland, thus trig-
gering the section 404 permit process. Figure 2-6 illustrates this movement
from statute to regulation to guidance in the Clean Water Act context.
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What is and what is not a wetland for purposes of the Clean Water Act
is the source of controversy. As we will see in chapter 3, the movement from
statute to regulation to guidance to lines on the ground (or in water) is a
much-litigated topic.

I’m mad as hell and not going to take it anymore:
How to challenge agency actions

When an agency makes a controversial decision, the quintessential Ameri-
can reaction is to threaten a lawsuit. But there are procedural hurdles to fil-
ing a lawsuit (such as standing and ripeness doctrines), lawsuits are expen-
sive and time-consuming, and at the end of the day there is no guarantee of
success, as courts are very often deferential to agency decisions. Yet there are
alternatives to going to court. Rather than focusing on the judiciary, it is
sometimes more fruitful for citizens to seek a redress of grievances (one of
the commonly overlooked rights contained in the First Amendment)
through the other branches: the executive branch (and its elected officials
or political appointees), the legislative branch (Congress), or even the
“fourth branch,” as the media likes to refer to itself. And, of course, one can
always resort to litigation to seek satisfaction.

Executive Branch

Although Vice President Dick Cheney was heavily criticized for refusing to
disclose which energy industry representatives he met with as part of the
Bush Administration Energy Task Force (as was First Lady—later Secretary
of State—Hillary Clinton pilloried when she refused to disclose who her
Health Care Task Force met with), there is nothing intrinsically improper
with executive branch officials meeting with industry representatives or
other parties interested in the development of government regulations and
policies. To be sure, sometimes such meetings might be characterized as un-
seemly because of a lack of transparency or the appearance that campaign
contributions have purchased access or even particular policies. Yet, in a
representative democracy, governmental officials should meet with their
constituents.

In the wetland regulation world, one controversial example was Vice
President Dan Quayle’s Competitiveness Council (Percival, 2001). The
council (which was essentially composed of Quayle’s staff members) would
review proposed agency regulations for their economic impact on business.
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Part of the review would include meeting with members of the regulated
community. Environmental groups (as well as some agency personnel)
grumbled when the Competitiveness Council met with development in-
dustry representatives to discuss proposed wetland rules, claiming it was a
back-door approach to influencing government policy. Putting aside the is-
sue of transparency, however, there was nothing unlawful about these
meetings. Indeed, such meetings can lead to more informed policy deci-
sions. Of course, in an ideal world, an administration would seek input
from all constituent groups (industry and environmental) when developing
policies and regulations. But if a group feels excluded or ignored from exec-
utive branch deliberations, it can complain to Congress.

Legislative Branch

As noted above, an agency and its political appointees depend on Congress
for their authority and budget. If Congress is not happy with an agency’s
actions, it has a number of tools to make agencies aware of its displeasure. A
congressional committee can conduct an oversight hearing and call agency
personnel to testify before it. Or a member of Congress can ask the Govern-
ment Accountability Office (GAO) to investigate agency actions and issue a
report. GAO reports can be less than complimentary, as illustrated by titles
such as “Waters and Wetlands: Corps of Engineers Needs to Better Support
Its Decisions for Not Asserting Jurisdiction” and “Wetlands Protection:
Corps of Engineers Does Not Have an Effective Oversight Approach to
Ensure that Compensatory Mitigation Is Occurring.”

Congress’s big hammer remains the appropriations process. Nothing
gets an agency’s attention like constricting its budget. Consider, for exam-
ple, the House of Representatives’ attempt to “zero out” the EPA’s entire
enforcement budget in 1995 during the Clinton administration. (To “zero
out” means to allocate no money for a particular budget line item.) While
this attack on the enforcement budget was ultimately unsuccessful, it par-
tially achieved its desired effect. The EPA largely backed off enforcement
for much of the 1990s (Worth, 1999).

The Media

To influence government, it is sometimes necessary to go outside of the
government. Agencies pay attention to what appears in the media (both in
mainstream journalism and increasingly in the blogosphere). After a 2001
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U.S. Supreme Court decision called into question the extent to which fed-
eral agencies could regulate wetlands (discussed in more detail in the next
chapter), the Corps and the EPA announced their intent to conduct a rule-
making to clarify the geographic scope of the Clean Water Act. They so-
licited suggestions and comments from the public, and while the agencies
were evaluating their options, one approach was leaked to the press. Pur-
portedly, the Department of Justice was advocating an option that would
have dramatically reduced the Clean Water Act’s coverage. The resulting
media firestorm included editorials that called on the Bush administration
to reject this approach, which it did, emphasizing its commitment to the
goal of no net loss of wetlands (Barringer, 2003). Whether officials within
the Bush administration were seriously contemplating this option is not
certain, but the public disclosure in the press forced them to clarify their
position.

Judicial Branch

It is said that everyone is entitled to his or her day in court. This does not
mean, however, the judge will necessarily consider every case on its merits.
There are a number of procedural barriers that a plaintiff must first over-
come, especially when challenging an agency decision. Chief among these
are the requirements of standing and ripeness.

Standing is a complicated subject, but the general idea is that you can-
not bring a lawsuit about something that is none of your business. The doc-
trine of standing prevents officious intermeddlers from proceeding with
lawsuits against agencies, but it can also bar concerned citizens from the
courts. Standing comes in two main flavors: constitutional and statutory.
To bring an action in federal court against an agency or a polluter, a plaintiff
must establish that it is the proper person to bring the lawsuit under both
the Constitution and a particular statute.

constitutional considerations

According to Article III of the Constitution, federal courts may hear “cases
and controversies.” The U.S. Supreme Court has interpreted this phrase to
mean that a federal court will only entertain actual disputes; it will not hear
a complaint from a person who does not have a dog in the fight. Accord-
ingly, the Supreme Court has stated that to establish (constitutional) stand-
ing to bring a case against an agency, a plaintiff must show three things:
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1. Injury in fact: You need to prove that you have suffered (or are likely
to suffer imminently) some specific, particularized “injury in fact.” It
cannot be a generalized grievance against agency policies, and it can-
not be an injury suffered by the general public.

2. Causation: You have to establish a “fairly traceable” causal connec-
tion between the agency’s conduct and the injury. The injury in fact
cannot be caused by some third party who is not before the court.

3. Redressability: You also must demonstrate how a favorable court de-
cision will redress the injury. In other words, if you win, will the
harm be remedied? If the court’s decision would have no practical
or only a speculative effect, then it would amount to a mere advi-
sory opinion.

Let’s apply these concepts to a relatively simple case. Assume you are a
property owner and the Corps has denied your application for a Clean Wa-
ter Act section 404 permit to fill a wetland to construct a shopping mall.
You have likely suffered an actual, concrete injury to your economic inter-
ests. It is a particularized injury because it affects you in a personal, individ-
ual way. The economic injury is directly traceable to the permit denial, and
if a court orders the permit to be granted, the injury will be redressed. So
long as you satisfy any additional statutory requirements to sue, you can
proceed in court.

In contrast, it is much more difficult (but not impossible) for an envi-
ronmental group to challenge the issuance of a permit to a developer.
Courts are more reluctant to open their doors to allow a plaintiff to chal-
lenge an agency when the agency’s alleged improper action (or inaction) is
directed toward some other party. A good illustration of the difficulties
faced by environmental plaintiffs is a case involving crocodiles and ele-
phants (thereby once again invoking the charm of charismatic megafauna).

In Lujan v. Defenders of Wildlife (1992), environmental groups claimed
that U.S. agencies had violated the Endangered Species Act (ESA) in con-
nection with projects in Egypt and Sri Lanka. Section 7 of the Endangered
Species Act requires agencies to “consult” with the U.S. Fish and Wildlife
Service (FWS) to ensure that their actions do not jeopardize the continued
existence of threatened and endangered species. ESA regulations (promul-
gated by the FWS through the notice-and-comment process) stated that
consultation was not required for agency actions in foreign countries. The
environmental groups focused their challenge on aid provided by the U.S.
Bureau of Reclamation to Egypt for the rehabilitation of the Aswan Dam
and by the U.S. Agency for International Development to Sri Lanka for

Administrative Law: The Short Course 31



another water project, which could lead, respectively, to the extinction of
the Nile crocodile and the Asian elephant. The two agencies had not con-
sulted with the FWS, and thus the specific legal question was whether the
“no-consultation” regulation was consistent with the ESA. But first the en-
vironmental groups had to establish that they had standing, which they ul-
timately failed to do.

The U.S. Supreme Court concluded that the environmental groups
had suffered no actual or imminent harm. The environmental groups had
offered affidavits from their members who had previously visited Egypt
and Sri Lanka and who expressed their intent to return someday. Although
the Court recognized that the desire to observe an animal species is a legally
cognizable interest (and that interference with that interest can establish an
“injury in fact” for standing purposes), it found these “some day” intentions
to return to the affected areas to be insufficient to demonstrate that the
members (and thus the environmental groups) had suffered or would im-
minently suffer personalized harm.4 Some members of the Court also ex-
pressed doubts about whether the redressability prong was met. If the con-
sultation led the agencies to withdraw their support, it seemed that Egypt
and Sri Lanka would move forward with the projects regardless. Thus, it
was speculative that a favorable judicial decision ordering the agencies to
consult with the FWS would redress the environmental groups’ claimed
injuries.

So the plaintiffs did not meet the constitutional requirements for
standing. Where then could they turn? Although the judicial branch ap-
pears to be foreclosed as an option, they could lobby the executive branch
(to convince the FWS to voluntarily conduct a rulemaking to amend the
ESA regulations) and the legislative branch (to convince Congress to
amend the ESA to clarify that the duty to consult applies to extraterritorial
actions).

statutory standing

Even when a plaintiff meets the constitutional requirements for standing, it
also must establish statutory standing. The plaintiff generally must point to
a particular statute that authorizes the lawsuit and demonstrate that it satis-
fies the statute’s parameters. For example, the Clean Water Act authorizes
private citizens to bring an enforcement action against any person “alleged
to be in violation” of a section 402 permit. In Gwaltney v. Chesapeake Bay
Foundation (1987), environmental groups sued a meatpacking plant for its
discharges into Virginia’s Pagan River. The meatpacking plant claimed that
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it had installed new pollution-control equipment and was now in compli-
ance with its permit. The U.S. Supreme Court ruled that a lawsuit could
not be brought for wholly past violations of the Clean Water Act, reasoning
that the statutory phrase “to be in violation” suggested an ongoing viola-
tion. As President Clinton noted in a different context, verb tenses matter.

ripeness

But even if a plaintiff has constitutional and statutory standing, a court
might nevertheless decline to hear a case because it is simply not the appro-
priate time. The claim may not yet be “ripe.” As we will discuss in more de-
tail later, in 1990 the Corps and the EPA signed a memorandum of agree-
ment (MOA) that articulated the goal of “no net loss” of wetlands. This
represented a significant shift in policy (at least for the Corps), and the
MOA was issued without any public notice and comment. Industry groups
immediately sued to invalidate the MOA, asserting in part that this new
policy violated the rulemaking requirements of the Administrative Proce-
dure Act. Even though the industry groups could establish that they had
standing to sue, the courts still refused to consider the case on its merits.
The MOA was a bit ambiguous (by design), and it was not certain to what
extent Corps and EPA field personnel would be bound by the “no net loss”
goal. Accordingly, in Municipality of Anchorage v. United States (1992), the
Ninth Circuit Court of Appeals reasoned that it would be better to wait and
see how the MOA was applied in the context of an actual permit applica-
tion. Case dismissed.

chevron deference

Occasionally, an environmental plaintiff has standing and a court will deign
to rule on the merits. A plaintiff still has an uphill battle, however, as the
courts will typically defer to agency decisions. If a plaintiff challenges an
agency’s interpretation of a statute (contained in a regulation), the agency
will likely invoke Chevron deference. Chevron U.S.A. v. Natural Resources De-
fense Council (1984) was an air pollution case in which the U.S. Supreme
Court explained the two-part test that should be used when reviewing the
validity of such agency interpretations. The first part considers whether
Congress has addressed the issue in the plain language of the statute. If so,
then this congressional intent must be followed. In many cases, though, the
statute is not clear and congressional intent is not so obvious. The court
then must consider whether the agency interpretation is a “permissible
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construction” of the statute. In other words, is this a reasonable interpreta-
tion of the statute? It need not be the “best” interpretation or the one that
the court would necessarily choose if it were solely in charge; rather, the
agency’s interpretation merely must fall somewhere on the spectrum of rea-
sonableness, taking into account the statute’s language, objectives, and leg-
islative history.

The Supreme Court has since clarified that guidance documents are
not entitled to Chevron deference. Nevertheless, because of standing and
ripeness issues, it is often difficult to challenge guidance documents until
they are actually applied to a specific setting. Moreover, courts will still
grant some deference to agency judgment even if it is encapsulated in a
guidance document.

There are, of course, other exceptions to when Chevron deference is ap-
plied.5 And, as we shall see, the Corps and the EPA’s administration of the
Clean Water Act section 404 program stretches Chevron deference to its
limits, and sometimes beyond.
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Chapter 3

What’s a Wetland (for purposes of Clean
Water Act jurisdiction)?

My position on wetlands is straightforward: All existing wetlands, no
matter how small, should be preserved.

—Vice President (and presidential candidate) George H. W. Bush,
Sports Afield, October 1988

Following up on his campaign pledge, in January 1990 President George
H. W. Bush asked his Domestic Policy Council (DPC), a group of senior
advisors, to develop recommendations on implementing a policy of “no net
loss” of wetlands. The DPC then embarked on a series of public meetings
to solicit input and comments from various stakeholders. Obviously, a crit-
ical component to achieving the goal of “no net loss” is establishing a base-
line—how many acres of wetlands remain—which naturally leads to an-
other question: what exactly qualifies as a wetland for regulatory purposes?
Did then-candidate and President Bush really mean that the federal govern-
ment could and should protect all wetlands?

In May 1990, a group of federal officials visited a cornfield in
Louisiana as part of an effort to evaluate how the government identified
wetlands. The site had at one time been a wetland, but had been in agricul-
tural production for decades after being ditched and drained. Yet, under a
wetland delineation manual produced in 1989, it was possible to still call
this area a wetland. (At a disturbed site, a regulator could rely on the pres-
ence of relic hydric soils to make this determination.) While a student or
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academic might marvel at the elasticity of the law that allows us to classify a
cornfield as a “navigable water,” it is quite a different matter to try to explain
that to the farmer. Or to President Bush.

How we reached this point was an interesting administrative law jour-
ney. Several federal agencies regulate wetlands for different purposes, and
over the course of years, each developed its own delineation manual or ap-
proach to classifying wetlands. The Corps used a manual issued by its Envi-
ronmental Laboratory at the Waterways Experiment Station in 1987,
which emphasized the three-parameter approach (hydrology, vegetation,
and soils). The EPA employed its own manual, produced in 1988, which al-
lowed greater reliance on vegetation. The FWS relied on its own classifica-
tion system (Cowardin, 1979) for a national wetlands inventory, and the
then-Soil Conservation Service (now Natural Resources Conservation Ser-
vice) had yet another manual, which it used for wetland delineations for the
Food Security Act. In a spasm of good government, the agencies decided
in the late 1980s that it made common sense if all the federal agencies
involved with wetlands used the same delineation manual. After a round
of internal agency meetings, a joint, uniform federal wetland delineation
manual was released in 1989. This manual, known as the 1989 Manual,
prompted all hell to break loose.

Although wetland delineation is based on science, its application is an
art. Different regulators using the same methodology can draw a wetland
boundary line in different places. The 1989 Manual granted flexibility to
regulators, allowing them in some cases to rely primarily on the presence of
hydric soils to declare an area a wetland. The perceived effect of the 1989
Manual was that it could be used to classify more areas as wetlands, thereby
dramatically enlarging the regulatory coverage of the Clean Water Act.
Property owners newly subject to federal regulatory constraints were out-
raged—not only at the result, but by the process. And if property owners
were dyspeptic, so was Congress. The agencies appeared to have expanded
their jurisdiction after a series of closed meetings, and a National Law Jour-
nal discussed the controversy under the headline “Even the Deserts Are
Wet.”1

The adverse public reaction caught the agencies by surprise. In their
view, this was a technical manual. It was an “interpretive rule,” and such
manuals had always been produced in this fashion. But while the agencies
may have had the legal authority to issue the 1989 Manual, it was clear in
hindsight that it was not a politically astute decision to proceed without in-
volving the public.

In 1991, the Bush administration attempted to blunt the procedural
objections by initiating a public notice-and-comment rulemaking to codify
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a new manual. A proposed rule was published in the Federal Register, but it
too was met with a hale of criticism. The environmental community was
appalled at the new methodology; it claimed that under the proposed man-
ual, 100,000 acres of the Everglades would no longer qualify as wetlands
(EDF and WWF, 1992). Developers, while generally pleased with the more
restrictive approach, were nonetheless concerned about the time and ex-
pense it would take to make such delineations. The agencies received more
than 100,000 public comments. In the course of considering these com-
ments, time ran out on the Bush administration, and the Clinton adminis-
tration declined to proceed with the proposal.

This particular chapter of the delineation wars was settled when, in the
end, Congress reasserted its authority—through the appropriations pro-
cess. In an appropriations bill, Congress specifically prohibited the Corps
from spending money to implement the 1989 Manual and directed the
Corps to return to the 1987 Manual (which would not cover areas such as
the Louisiana cornfield). Of course, the 1987 Manual never went through
public notice and comment either, but at least Congress’s actions can be
deemed to implicitly ratify the Corps manual.

Rather than going to Congress for relief, some property owners elected
to go to court. They challenged agency decisions that their land was a wet-
land or that it was the type of wetland that a federal agency had the
authority to regulate. Three such cases have made it all the way to the
U.S. Supreme Court: Riverside Bayview Homes v. United States; Solid Waste
Agency of Northern Cook County v. U.S. Army Corps of Engineers; and Rapanos
v. United States. The trilogy illustrates different approaches to judicial re-
view of agency actions, as well as the difficulty, as one commentator has
characterized it, of “drawing lines in water” (Robertson, 2004).

The initial interpretation of “waters of the United States”:
We’ve always done it this way.

In 1972 Congress granted the Corps the authority to issue Clean Water Act
permits for the discharge of dredged or fill material (which could be clean
dirt or sand) into the “waters of the United States.” While it may seem odd
that a military agency should have such control over the use of private prop-
erty, the explanation lies in history. The Corps has had a regulatory program
under the Rivers and Harbors Act dating back to the 1890s. At that time,
rivers were the equivalent of the nation’s highways, and the Corps’ job was
to keep them open for military and commerce purposes. If anyone wanted
to build a structure or conduct excavation activities in a navigable water, the
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Corps first had to grant permission. Accordingly, when deciding which
agency should be responsible for issuing “dredge and fill” permits under the
new Clean Water Act, Congress took note of the Corps’ decades of experi-
ence with its similar regulatory program under the Rivers and Harbors Act.
(Congress, with good reason, did not entirely trust the Corps to be envi-
ronmentally responsible, and thus granted some oversight authority to the
U.S. EPA. The details of this awkward “power-sharing” arrangement will
be fleshed out in the following chapters.)

Armed with its new authority, the Corps first needed to define its reg-
ulatory jurisdiction: what waters would be covered under the Clean Water
Act? The Clean Water Act used the term “navigable waters,” as did the
Rivers and Harbors Act. “Navigable waters” under the Rivers and Harbors
Act included only those waters that were navigable in the traditional sense:
navigable in fact (used in commerce), navigable in the future with rea-
sonable improvements, navigable in the past, and subject to the ebb and
flow of the tide. So when the Corps received its Clean Water Act authority
in 1972, it continued to march in the same direction, defining (through
a public notice-and-comment rulemaking) “navigable waters” under the
Clean Water Act as traditional navigable waters, just like under those cov-
ered by the Rivers and Harbors Act.

Not everyone agreed with the Corps’ approach. Some environmental
groups pointed out that although Congress used the same term (“navigable
waters”) in both the Rivers and Harbors Act and the Clean Water Act, Con-
gress intended the scope of the Clean Water Act to be far broader than tra-
ditional navigable waters. As evidence, they noted that Congress specifi-
cally defined “navigable waters” in the Clean Water Act to mean the “waters
of the United States” and that a congressional report expected that the term
would be given “the broadest constitutional interpretation.” The environ-
mental groups sued, claiming that the Corps’ restrictive regulation was not
consistent with congressional intent. In 1975, in Natural Resources Defense
Council v. Callaway, a U.S. District Court invalidated the Corps’ regulation
and ordered it to try again. After a series of rulemakings, the Corps (with
EPA’s cajoling) eventually promulgated a regulation that defined “waters of
the United States” to include areas such as wetlands adjacent to traditional
navigable waters and their tributaries, as well as all other isolated wetlands
(having no hydrological connection to other waterbodies) that had some
nexus to interstate commerce.

Specifically, in 33 C.F.R. § 328.3(a), the agency stated that

The term “waters of the United States” means
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1. All waters which are currently used, or were used in the past, or
may be susceptible to use in interstate or foreign commerce, in-
cluding all waters which are subject to the ebb and flow of the
tide;

2. All interstate waters including interstate wetlands;
3. All other waters such as intrastate lakes, rivers, streams (in-

cluding intermittent streams), mudflats, sandflats, wetlands,
sloughs, prairie potholes, wet meadows, playa lakes, or natural
ponds, the use, degradation or destruction of which could af-
fect interstate or foreign commerce including any such waters:
i. Which are or could be used by interstate or foreign travelers

for recreational or other purposes; or
ii. From which fish or shellfish are or could be taken and sold

in interstate or foreign commerce; or
iii. Which are used or could be used for industrial purpose by

industries in interstate commerce;
4. All impoundments of waters otherwise defined as waters of the

United States under the definition;
5. Tributaries of waters identified in paragraphs (a)(1) through

(4) of this section;
6. The territorial seas;
7. Wetlands adjacent to waters (other than waters that are them-

selves wetlands) identified in paragraphs (a)(1) through (6) of
this section.

Figure 3-1 illustrates how the regulation might play out on the landscape.
While environmentalists may have been pleased, property owners

and developers were not, which set the stage for challenges to the new
regulation.

United States v. Riverside Bayview Homes:
Unanimity on adjacent wetlands

In 1976, Riverside Bayview Homes began preparations to construct a
housing development on its property in Macomb County, Michigan, near
Lake St. Clair, a traditional navigable water (see figure 3-2). Unfortunately
for the company, the site contained eighty acres of marsh. Riverside Bay-
view Homes did not seek a Clean Water Act permit from the Corps, which
obtained a court injunction ordering the developer to stop its filling of the
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marshes. The case bounced around in the judicial system for several years
until in 1981 the U.S. District Court held that the property was a wetland
adjacent to a navigable water, thus covered by the Corps’ regulation and the
Clean Water Act. The housing development could not proceed.

Undaunted, Riverside Bayview Homes appealed to the Sixth Circuit
Court of Appeals, where it found a more sympathetic bench. The Court of
Appeals expressed concern about the impact of the Corps’ regulation on
private property rights. If Riverside Bayview Homes could not construct
homes on its property, the government’s action could amount to an uncon-
stitutional taking of private property; in the Court of Appeals’ view, the reg-
ulation would have the same effect as if the government had physically
seized the property. To avoid this potential constitutional conflict, the
Court of Appeals interpreted the regulation to require frequent overland
flooding from Lake St. Clair and its tributary, Black Creek. In other words,
for the Corps to classify the marsh as an adjacent wetland, the area needed
to have a regular hydrological surface connection with a traditional naviga-
ble water. Because there seemed to be no such connection in this case, the
court ruled that the regulation (and thus the Clean Water Act) did not
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cover the marsh. The problem with the court’s reasoning was that the
Corps’ regulation said no such thing. It did not contain a requirement of
frequent inundation, and thus the Court of Appeals had essentially substi-
tuted its judgment for that of the agency.

Now it was the federal government’s turn to seek further judicial re-
view, this time before the U.S. Supreme Court. The oral argument revealed
some confusion about whether the marsh had a direct surface connection to
Lake St. Clair and Black Creek or whether groundwater supplied the only
nexus. Indeed, the attorney for the United States admitted that “this was
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one of the first Section 404 cases ever tried. I don’t think . . . at the time of
the trial, anybody knew exactly what they were doing.” With a similar sur-
prising candor, she also conceded that “for several years the exhibits in the
case were lost” and that she had not fully understood the case until they
were found. Nevertheless, the Supreme Court had little difficulty reaching
a unanimous decision in favor of the federal government and the Corps.

First, the Supreme Court quickly disposed of the unconstitutional tak-
ings issue that the Court of Appeals had used to justify its reading of the
regulation. The mere requirement that a property owner must apply for a
permit before embarking on a development project cannot, by itself, consti-
tute a taking of private property. Why not? Because, as the Supreme Court
noted (and experience has shown), the government may very well grant the
permit and the property owner can proceed on its merry way. If the govern-
ment denies a permit, then a takings claim may be ripe. But Riverside
Bayview Homes had never sought a Clean Water Act permit, and thus it
was premature to consider its assertion that the application of the Clean
Water Act to its site significantly interfered with its private property rights.
Moreover, as will be discussed in chapter 11, the proper remedy for a taking
is the payment of just compensation, not invalidation of a regulation. The
government can almost always take your property; it just has to pay you
for it.

With the specter of unconstitutional takings and the requirement of
frequent flooding removed, the Supreme Court then examined the factual
question of whether the 80 acres were “adjacent wetlands” under the regu-
lation. It was, in the Court’s opinion, an “easy” question. The regulations
defined wetlands as areas “inundated or saturated by surface or ground wa-
ter at a frequency and duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation typically adapted for
life in saturated soil conditions.” The District Court had clearly found that
the site contained vegetation produced by groundwater saturation; it was
irrelevant that frequent flooding did not cause this hydrophytic vegetation.
Furthermore, the Supreme Court observed that the wetland conditions ex-
tended to Black Creek, which itself was a traditional navigable water. Ac-
cordingly, the marsh was an “adjacent wetland.”

Still, the question remained whether the regulation itself was a reason-
able interpretation of the Clean Water Act. Here the Supreme Court in-
voked a formulation of the familiar (and deferential) Chevron test: “An
agency’s construction of a statute it is charged with enforcing is entitled to
deference if it is reasonable and not in conflict with the expressed intent of
Congress.” Assuming that congressional intent was not clearly expressed,
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the Court devoted its analysis to whether it was reasonable to classify “nav-
igable waters” to include a wetland adjacent to, but not regularly flooded
by, a traditional navigable water.

While acknowledging that it might be strange to define “waters” to
include land, the Supreme Court noted the difficulty of making a clear
demarcation:

The Corps must necessarily choose some point at which water ends
and land begins. Our common experience tells us that this is often no
easy task: the transition from water to solid ground is not necessarily or
even typically an abrupt one. Rather, between open waters and dry land
may lie shallows, marshes, mudflats, swamps, bogs—in short, a huge
array of areas that are not wholly aquatic but nevertheless fall far short
of being dry land. Where on this continuum to find the limit of “wa-
ters” is far from obvious.

Faced with such uncertainty, the Court suggested that legislative history
(e.g., congressional committee or conference reports) and the goals of the
Clean Water Act could provide guidance as to what is reasonable.

Improving water quality is a primary focus of the Clean Water Act, and
Congress wanted to limit pollutants at their source. Recognizing that adja-
cent wetlands are part of a larger aquatic ecosystem, the Court observed
they “as a general matter play a key role in protecting and enhancing water
quality” of traditional navigable waters. An adjacent wetland may perform
this water quality function regardless of whether it is flooded by a tradi-
tional navigable water. Indeed, the Court stated that “wetlands that are not
flooded by adjacent waters may still tend to drain into those waters [and i]n
such circumstances, the Corps has concluded that wetlands may serve to fil-
ter and purify water draining into adjacent bodies of water.” Moreover, the
Court recalled the important flood control and habitat functions of adja-
cent wetlands. Thus, it was reasonable for the Corps to define “navigable
waters” to include adjacent wetlands, and the Court unanimously deferred
to the Corps’ “technical expertise” and “ecological judgment.” Note that the
Riverside Bayview Homes Court’s paean to wetlands is a far cry from the
Leovy’s Court denunciation of wetlands as mere public nuisances.

In a footnote, however, the Riverside Bayview Homes Court empha-
sized that this opinion applied only to adjacent wetlands. It specifically left
unresolved the question of whether the Clean Water Act covered isolated
wetlands, areas that had no hydrologic connection to other waters. In a
bit of foreshadowing, the issue of isolated wetlands came up during oral
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argument. When asked about the constitutional authority for the Corps to
regulate isolated wetlands, the attorney for the United States replied that
the Corps’ jurisdiction was based on the Commerce Clause. She said that
the presence of migratory birds at an isolated wetland could provide a suffi-
cient connection to interstate commerce. The transcript of the oral argu-
ment reports parenthetically that there was “[g]eneral laughter” (twice) in
response to the concept that birds created a nexus to interstate commerce.

Solid Waste Agency of Northern Cook County v. U.S. Army Corps
of Engineers: A split decision on “isolated” waters

Shortly after its victory in Riverside Bayview Homes, the Corps revised and
reorganized its regulations, which were published in the Federal Register. In
doing so, the Corps did not modify its definition of “navigable waters” for
purposes of the Clean Water Act (that is, “waters of the United States”).
The Corps did, however, break out and give “waters of the United States”
its own distinct part in the regulations (Part 328). In addition, in the pre-
amble to the regulation, the Corps attempted to clarify what it considered
jurisdictional under section 328.3(a)(3): the “isolated waters,” which
would be regulated if their use, degradation, or destruction could affect in-
terstate commerce. The Corps announced that it would regulate activities
in isolated waters (including wetlands) that “are or would be used as habi-
tat by other migratory birds which cross state lines.” This became known as
the Migratory Bird Rule (or, more derisively, as the “Reasonable Bird
Test”—would a reasonable bird flying over an isolated wetland consider it
suitable habitat?). The legitimacy of the Migratory Bird Rule, which had
been the object of laughter during oral arguments in Riverside Bayview
Homes, became the primary issue in Solid Waste Agency of Northern Cook
County v. U.S. Army Corps of Engineers.

The Solid Waste Agency of Northern Cook County (SWANCC), a
consortium of twenty-three Chicago-area cities and villages, banded to-
gether in the 1980s to manage garbage on a regional basis. One of its more
pressing needs was to find a suitable site for a nonhazardous waste landfill.
The site selected was a 533-acre parcel where sand and gravel mining oper-
ations had taken place up until about 1960. Over time, the abandoned sand
and gravel pits became more than 200 permanent and seasonal ponds. Un-
fortunately for SWANCC, 121 species of birds found the ponds wonderful
habitat, and the site was host to the second largest blue heron rookery in
northeastern Illinois.
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After more than six years of efforts, SWANCC had obtained all the nec-
essary permits and approvals from the county, the Illinois EPA, and the Illi-
nois Department of Conservation. The Illinois EPA had issued a water
quality certification for the project. The last remaining hurdle was the U.S.
Army Corps of Engineers. Although the ponds were not technically wet-
lands, they were covered by the same regulation (“other waters . . . the use,
degradation, or destruction of which could affect interstate . . . com-
merce”), and the Corps asserted jurisdiction on the basis of the Migratory
Bird Rule. In 1994, the Corps denied the permit, and SWANCC filed a
lawsuit challenging the legitimacy of the Migratory Bird Rule on statutory
and constitutional grounds.

The statutory argument focused on whether the Migratory Bird Test
was a permissible construction of the Clean Water Act. The lower courts ap-
plied the deferential Chevron test. The question came down once again to
one of reasonableness: was the Migratory Bird Rule a reasonable interpreta-
tion of the Clean Water Act? The Seventh Circuit rejected SWANCC’s con-
tention that the Migratory Bird Rule was an unreasonable interpretation
because its focus was on wildlife, not water quality, by noting that protect-
ing the biological integrity of the nation’s waters was a main purpose of the
Clean Water Act. Furthermore, the Seventh Circuit considered it “well es-
tablished that the geographical scope of the [Clean Water] Act reaches as
many waters as the Commerce Clause allows.” Thus, in the court’s view, the
reasonableness of the Migratory Bird Rule depended on whether the pres-
ence of migratory birds established a sufficient commerce connection.

Of course, birds themselves do not engage in commerce. Yet human ac-
tivities related to birds are big business. The Seventh Circuit cited Census
Bureau statistics reporting that more than 3 million Americans annually
spent $1.3 billion to hunt migratory birds, with at least 300,000 of those
hunters crossing state lines in pursuit of their pastime and prey. Even more
people (14.3 million) crossed state lines for the peaceable purpose of ob-
serving birds. Accordingly, the Seventh Circuit quickly concluded: “There
is no need to dally on this point: we find (once again) that the destruction
of migratory bird habitat and the attendant decrease in the populations of
these birds ‘substantially affects’ interstate commerce.”

Hunters and birders notwithstanding, SWANCC still needed some-
place to put its trash. SWANCC’s final judicial option was the U.S.
Supreme Court. The Supreme Court agreed to hear the case, and in a
5-4 decision, reversed the Seventh Circuit. It was a stunning setback for
the federal government’s authority to regulate isolated waters, including
wetlands.
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The Supreme Court did not need to reach the constitutional question,
grounding its decision on the statutory language of the Clean Water Act. In
particular the Supreme Court returned to the term “navigable,” emphasiz-
ing that while Riverside Bayview Homes said that the word had “limited im-
port,” this did not mean that “navigable” had no effect. As the Supreme
Court explained:

We found that Congress’ concern for the protection of water quality
and aquatic ecosystems indicated its intent to regulate wetlands “insep-
arably bound up with the ‘waters’ of the United States.” . . . It was the
significant nexus between the wetlands and “navigable waters” that in-
formed our reading of the CWA in Riverside Bayview Homes. [emphasis
added]

While adjacent wetlands may have a “significant nexus” to navigable waters,
isolated waters by definition do not. Thus, the Migratory Bird Rule went
beyond what was authorized in the Clean Water Act. It appeared that the
Migratory Bird Rule had failed the first part of the Chevron test: when Con-
gress has addressed the precise question, its intent must be followed.

Even if Congress’s use of the term “navigable” was not clear and some
ambiguity remained (as the dissent suggested), a majority of the Supreme
Court was still unwilling to grant Chevron deference. Traditionally, the
Supreme Court has been wary of affording such deference when a regula-
tory agency such as the Corps interprets a statute to reach “the outer limits”
of congressional power under the Constitution. This is especially true,
as was the case here, where “the administrative interpretation alters the
federal-state framework by permitting federal encroachment upon a tradi-
tional state power,” such as land-use decisions. This nondeferential ap-
proach permits the Court to make decisions based on statutory grounds
and to avoid constitutional questions. With the Migratory Bird Rule dis-
patched by its statutory analysis, the Supreme Court did not have to reach
the question of whether the federal government had the constitutional au-
thority (under the Commerce Clause) to regulate isolated waters.

The method by which the Corps promulgated the Migratory Bird Rule
may also have contributed to the Court’s reluctance to grant Chevron defer-
ence. The Migratory Bird Rule was not a regulation; it did not, as the Court
noted in passing, go through the notice-and-comment rulemaking require-
ments of the Administrative Procedure Act. As such, it was an interpretive
rule. There is nothing intrinsically wrong with these interpretive rules, but
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in litigation a court may be less willing to rely on the agency’s judgment if it
has not been subjected to public scrutiny.

While the SWANCC decision might seem academically interesting for
its examination of federalism, its real-world impact was stark. The Associa-
tion of State Wetland Managers estimated that 40 to 60 percent of wetlands
might no longer be subject to Clean Water Act protections (Kusler, 2004).
While some states, such as Wisconsin, and local governments responded by
enacting their own wetland legislation, other states, such as South Car-
olina, did not (Goldman-Carter, 2005).

From the federal government’s perspective, it could have been worse.
Had the Supreme Court reached the constitutional question and ruled
against the Corps, the issue for all practical purposes would be closed. (It
also could have had grave implications for other environmental laws such as
the Endangered Species Act.) But what could the Corps and the EPA do in
response in the SWANCC decision? They could issue guidance, but that
would be granted no deference in the courts. They could proceed with
a notice-and-comment rulemaking and revise their regulations, but that
would take years and, even then, the courts might not be deferential. The
cleanest fix would be to have Congress clarify its intent with respect to the
geographic scope of the Clean Water Act, but a Republican majority in
the House of Representatives rendered this option unlikely at best.

After much consideration, the Corps and the EPA labored mightily
and in 2003 brought forth . . . a meek Advance Notice of Proposed Rule-
making (ANPR). An ANPR informs the public that a notice-and-comment
rulemaking is contemplated, but asks the interested public for suggestions.
Thus, after two years, the agencies decided only to announce that they in-
tended to issue a proposed regulation at some point in the future, but first
they needed the public’s help. The agencies received thousands of com-
ments and suggestions and ultimately abandoned the rulemaking effort.
Perhaps there was no agreement within the agencies (and with the political
appointees) on how to proceed. Perhaps they were embarrassed by the
public reaction to the leak of one purported proposal. Perhaps the status of
isolated waters was just too difficult to grapple with. Or perhaps in subse-
quent court cases, the agencies were winning most of the battles. It ap-
peared that the lower courts were narrowly interpreting the SWANCC de-
cision to mean that only the Migratory Bird Rule was invalid. The Corps
was regulating many wetlands that were far from traditional navigable wa-
ters, but the lower courts allowed this as long as there was a hydrologic
connection, no matter how attenuated it seemed.
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It is important to note that isolated waters is a legal concept. Wetland
scientists disagree with the premise that wetlands can somehow be isolated
from the larger landscape. The law, however, likes to put things neatly into
boxes or categories. Nature is a bit messier. The next case illustrates a
greater divergence of law and science.

Rapanos v. United States: A trifurcation of confusion

Riverside Bayview Homes and SWANCC set out the extremes of the contin-
uum of federal jurisdiction. At one end, Riverside Bayview Homes confirmed
the federal government’s jurisdiction over wetlands adjacent to traditional
navigable waters, and SWANCC at the other end suggested that the federal
government had no authority over isolated wetlands, at least under the Mi-
gratory Bird Rule. But there were a lot of waters in between. What about,
for example, wetlands adjacent to nonnavigable tributaries of traditional
navigable waters?

John Rapanos (with his wife and affiliated companies) owned several
sites near Midland, Michigan, where he wanted to construct a shopping
center. These sites contained wetlands adjacent to nonnavigable tributaries
that eventually drained into traditional navigable waters 11 to 20 miles
away (see figure 3-3). In 1988 the Michigan Department of Natural Re-
sources told him that he would need a permit if he wished to fill in the wet-
lands as part of the project. Rapanos hired an environmental consultant,
Dr. Goff, to conduct a wetland delineation of the property. Dr. Goff con-
cluded that 48 to 58 acres were wetlands. Apparently displeased, Rapanos
directed Dr. Goff to destroy the records or that he would “destroy” Dr.
Goff. Rapanos then proceeded to conduct landclearing operations that de-
stroyed 54 acres of wetlands at three sites, despite cease-and-desist orders
from the Michigan Department of Natural Resources and the EPA.

Illegally filling a wetland can result in administrative, civil, and in the
rarest of cases criminal penalties. Rapanos was one of these rare cases: a fla-
grant and intentional refusal to seek a permit for a large-scale development.
The federal government brought civil and criminal charges against Ra-
panos, and after a thirteen-day trial, a U.S. District Court found him guilty
of violating the Clean Water Act.

Rapanos’s case eventually reached the U.S. Supreme Court, where
once again the question was whether the Corps’ interpretation of the
Clean Water Act was reasonable. Unlike Riverside Bayview Homes (9-0) and
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SWANCC (5-4), this time the justices could not agree among themselves
and there was no majority opinion. Instead, the Supreme Court split 4-4-1.

Justice Scalia, writing for three other members of the Court, opened
his opinion by observing that the wetland permit process was time-
consuming and expensive. Citing one study, he noted that permit appli-
cants spent more than $1.7 billion annually seeking government permis-
sion to use their property. Justice Scalia referred to the Corps as an
“enlightened despot” and was hardly deferential of the Corps’ position. In-
deed, he was disparaging, characterizing it as “beyond parody.” To under-
score the risibility of the Corps’ interpretation, in a footnote he quotes from
the classic movie Casablanca:

Captain Renault [Claude Rains]: “What in heaven’s name brought you
to Casablanca?”

Rick [Humphrey Bogart]: “My health. I came to Casablanca for the
waters.”
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Captain Renault: “The waters? What waters? We’re in a desert.”
Rick: “I was misinformed.”

From the federal government’s perspective, Justice Scalia’s opinion only
got worse from here. There would be no mention of a beautiful friendship.

Justice Scalia concluded that Chevron deference is not appropriate here
because there is only one reasonable interpretation of the Clean Water Act’s
terms. According to Justice Scalia, “navigable waters” (and thus “waters of
the United States”) must refer to “only relatively permanent, standing or
flowing bodies of water,” such as streams, oceans, rivers, lakes, and bodies
of waters that form “geographical features.” In his view, this interpretation
inexorably flows from the use of the definite article (“the”) immediately
preceding the term “waters of the United States.” Had Congress simply said
“water of the United States,” the agencies could regulate water in general.
Because, however, Congress had chosen the words “the waters,” the agen-
cies were constrained to more substantial bodies of waters. Justice Scalia’s
source for the plain meaning of “the waters” was his 1954 second edition of
Webster’s New International Dictionary. (One assumes that the price for this
critical tool of statutory interpretation has since risen on eBay.)

With respect to whether wetlands are included within the term, Justice
Scalia was just as definitive. First, to qualify as a water of the United States,
a wetland must be “a relatively permanent body of water connected to tra-
ditional interstate navigable waters.” Second, the wetland must have a “con-
tinuous surface connection” with the traditional navigable water, “making
it difficult to determine where the ‘water’ ends and the ‘wetland’ begins.”
Because Rapanos’s sites are far removed from a traditional navigable water,
it would be unreasonable (even ludicrous) to classify them as waters of the
United States.

While this restrictive and imaginative interpretation of the Clean Water
Act might be reasonable (and many commentators do not think so), it
is not the only reasonable construction. Indeed, it is not even consistent
with the Supreme Court’s unanimous decision in Riverside Bayview Homes,
which specifically rejected a requirement that adjacent wetlands be con-
nected to a traditional navigable water by surface waters. Perhaps this
cramped reading of congressional intent and the dismissive view of agency
expertise is why Justice Scalia was able to persuade only three of his col-
leagues to join him. His opinion did not carry a majority of the Court.

In contrast, Justice Stevens thought that Rapanos presented a “straight-
forward” Chevron question. He emphasized that the Corps
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has determined that wetlands adjacent to tributaries of traditionally
navigable waters preserve the quality of our Nation’s waters by, among
other things, providing habitat for aquatic animals, keeping excessive
sediment and toxic pollutants out of adjacent waters, and reducing
downstream flooding by absorbing water at times of high flow.

Wetlands with even a distant hydrological connection to a traditional navi-
gable water can provide these functions and can be properly classified as an
adjacent wetland. Thus, Justice Stevens considered the Corps’ construction
of the Clean Water Act to be “a quintessential example of the Executive’s
reasonable interpretation of a statutory provision.” Yet he too could con-
vince only three of his colleagues to join him.

It fell to Justice Kennedy to break the tie. Like Goldilocks he found Jus-
tice Scalia’s rigid approach to be too hard (his restrictions “are without sup-
port in the language and purposes of the [Clean Water] Act or in our cases
interpreting it” and his tone is “unduly dismissive”). And he found Justice
Stevens’s deference too soft (his interpretation eliminates a proper tie to
navigability, a “central requirement” of the Clean Water Act). But a phrase
nestled in the SWANCC opinion—“significant nexus”—was just right.

Justice Kennedy proposed that the proper test to apply was whether
the waters in question had a “significant nexus” to traditional navigable wa-
ters in light of the Clean Water Act’s overall goals. The objective of the
Clean Water Act is to “restore and maintain the chemical, physical, and bio-
logical integrity of the Nation’s waters,” and he recalled that the Corps had
recognized that wetlands can play a critical role in ensuring the integrity of
traditional navigable waters. He therefore proposed the following test:

wetlands possess the requisite nexus, and thus come within the statu-
tory phrase “navigable waters,” if the wetlands, either alone or in combina-
tion with similarly situated lands in the region, significantly affect the chem-
ical, physical, and biological integrity of other covered waters more readily
understood as “navigable.” When, in contrast, wetlands’ effects on water
quality are speculative or insubstantial, they fall outside the zone fairly
encompassed by the statutory term “navigable waters.” [emphasis
added]

The only problem was that no other justice agreed with Justice Kennedy.
He was the only one who embraced this “significant nexus” test.

Although the Supreme Court had splintered in its reasoning, it still had
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to decide what to do with Rapanos’s wetlands. Justice Scalia and three mem-
bers voted to vacate the lower court’s judgment. Justice Stevens and three
members voted to affirm. Because the lower court had not applied the “sig-
nificant nexus” test to Rapanos’s wetlands, Justice Kennedy joined Justice
Scalia’s plurality to vacate the judgment. Thus, Rapanos’s conviction was
overturned and the case was sent back to the lower courts for further action.

But which standard should the lower courts now apply in this case?
And, more broadly, what standard should the Corps and the EPA use to as-
sess whether other wetlands are “navigable waters” for purposes of the
Clean Water Act? There was no majority opinion in Rapanos; the Supreme
Court did not issue a single controlling opinion.

Ironically, although Justice Kennedy was the only advocate of the “sig-
nificant nexus” test, it is his opinion that will be most influential. The agen-
cies know that if a wetland meets this test and a case makes its way back to
the Supreme Court, they will garner five votes upholding the federal gov-
ernment’s jurisdiction (assuming no ideological change in the makeup of
the Court): Justice Kennedy, along with four justices following the Rapanos
dissenters’ approach. As Professor Richard Lazarus observed, Rapanos is the
Bakke of wetland regulation.2

Post-Rapanos response

In June 2007, the Corps and the EPA issued complicated guidance on the
Rapanos decision. They divided “the waters” into three main categories:
those over which they would definitely assert jurisdiction, those over
which they definitely would not, and those that they might—if those last
areas had a significant nexus to a traditional navigable water. Here are the
areas the agencies considered to be “waters of the United States” under all
circumstances:

• Traditional navigable waters and their adjacent wetlands;
• Nonnavigable tributaries of traditional navigable waters that are rel-

atively permanent where the tributaries typically flow year-round
or have continuous flow at least seasonally (e.g., typically three
months); and

• Wetlands that directly abut these nonnavigable tributaries.

The agencies carved out a limited set of waters that they would (generally)
decline jurisdiction over, which included swales and gullies with low vol-
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ume or flows of short or infrequent duration, along with upland ditches
with intermittent flows that drained only uplands. The significant nexus
test would be applied to the waters falling between the two extremes:

• Nonnavigable tributaries that are not relatively permanent;
• Wetlands adjacent to nonnavigable tributaries that are not relatively

permanent; and
• Wetlands adjacent to but that do not directly abut a relatively per-

manent nonnavigable tributary.

Following Justice Kennedy’s lead, the agencies stated that the significant
nexus analysis would focus on whether the waters in question “significantly
affect the chemical, physical and biological integrity of downstream tradi-
tional navigable waters.”

The federal guidance came out around the same time as the final
episode of The Sopranos. And, in some ways, the long-awaited federal guid-
ance issued in response to Rapanos mirrors the concluding scene of the
HBO drama in its ambiguity. Both have been and will continue to be the
subject of much debate, and both are open to varying interpretations. But
while David Chase’s fade to black was ambiguous by design, the federal
agencies’ response to Rapanos is ambiguous out of necessity.3

To say that the guidance is complex would be an understatement. It is
not an easy read. In the end, it is a document that only lawyers (and law
professors) can love.

But the federal agencies really had no choice; it was not possible to re-
spond to Rapanos with simple, clear, crisp guidance. The bright line options
were foreclosed. One bright line would have been simply to limit federal ju-
risdiction to traditional navigable waters (referred to in the guidance as
“(a)(1) waters”). That approach, however, did not garner a majority in the
Supreme Court as it was rejected by Justice Kennedy and the four dis-
senters. Another bright line would have been to assert jurisdiction over all
waters that are hydrologically connected to traditional navigable waters. Yet
that approach was rejected by the Rapanos plurality and Justice Kennedy. So
the federal agencies were left with the task of trying to interpret the plural-
ity’s and Justice Kennedy’s approaches, neither of which provided bright
lines.4 It was preordained that the guidance would be complex and confus-
ing (and give rise to bad puns5).

What does the guidance mean for Clean Water Act jurisdiction? Here I
must reply with the traditional law school answer: It depends. It depends
on how the guidance is interpreted and applied in the field. The Corps is a
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decentralized agency, and individual districts (and individual regulators)
may apply the “significant nexus” test broadly or narrowly. It depends on
the amount of resources the agencies have, which in turn will influence how
much data the agencies can collect. It depends on how aggressively the reg-
ulated community challenges assertions of jurisdiction. It also depends on
whether the environmental community challenges decisions not to assert
jurisdiction.

Like The Sopranos, which is now consigned to expurgated reruns on the
A&E network, the saga of federal wetland jurisdiction will live on and on.
Ideally, Congress will step in to resolve the ambiguities. Then we can move
on to debate and litigate the constitutional issues that were not reached in
Rapanos.

The constitutional limits of the Clean Water Act

What if Congress stepped into the breach and sought to claim federal juris-
diction to the farthest extent permitted by the Interstate Commerce
Clause? How far upstream from traditional navigable waters could the
federal agencies then regulate? The answer may lie in two U.S. Supreme
Court cases dealing with two distinctly different types of crops: wheat and
marijuana.

In the 1942 case of Wickard v. Filburn, the Supreme Court considered
the constitutionality of New Deal legislation that regulated the amount of
wheat a farmer could grow. Concerned about the price and supply of
wheat, the federal government even restricted the amount of wheat a
farmer could harvest for use on his own farm. One farmer challenged this
federal intrusiveness as beyond Congress’s Commerce Clause powers. The
Supreme Court, however, upheld the legitimacy of the law by applying a
cumulative impacts analysis. The Court reasoned that this purely local activ-
ity “may still, whatever its nature, be reached by Congress if it exerts a sub-
stantial economic effect on interstate commerce.” Although the impact of a
single farmer’s activities would be de minimis, the Court nevertheless held
that the potential cumulative impact of such trivial actions could be covered
by the Interstate Commerce Clause. What if everyone grew their own
wheat? Why, that could wreak havoc on wheat demand, supply, and prices.

For many years, Wickard was viewed as an outlier. It was studied in law
schools as an example of the most extreme reach of the Congress’s com-
merce power, but it was not frequently cited with favor by the Supreme
Court. At least that was the situation until Gonzales v. Raich, the 2005
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medical marijuana case that breathed new life into the cumulative impacts
analysis.

If one puts aside the emotional issues of illegal drug usage and cancer
patients, at its heart Raich is a Commerce Clause case. Does Congress have
the authority to prohibit under the Controlled Substances Act the posses-
sion of homegrown marijuana even if it is intended for personal, medi-
cal use? The Supreme Court ruled that Congress could indeed regulate a
purely intrastate activity in an attempt to limit the growth of a national, in-
terstate market. Citing Wickard with approval, the Supreme Court found
that precedent controlling: “leaving home-consumed marijuana outside
federal control would similarly affect price and market conditions.”

The connection between medical marijuana and wetlands may not be
immediately obvious (especially since marijuana, shown in figure 3-4, is a
facultative upland species). But the reasoning of the Raich Court, and its
reaffirmation of the cumulative impacts analysis, could be used to justify
the Migratory Bird Rule.

In SWANCC, the Supreme Court invalidated the Migratory Bird Rule
as going beyond congressional intent. By deciding the case on statutory
grounds, the Court avoided reaching the constitutional issue, thus leaving
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open the possibility that migratory birds may provide a sufficient interstate
commerce nexus to assert federal jurisdiction over isolated wetlands.

The cumulative impacts analysis used in Wickard (what if everyone
grew their own wheat?) and Raich (what if everyone grew their own mari-
juana?) is transferable to isolated waters that provide habitat for migratory
birds. If a few hydrologically isolated wetlands are filled, the impact on mi-
gratory birds will not be substantial. But the cumulative impact of filling
thousands of acres of these areas would have a significant impact on migra-
tory bird populations—and a substantial impact on interstate commerce. A
recent FWS economic analysis of birding in the United States demonstrates
the link between wetland bird species and billions of dollars of bird-related
economic activity. In 2001 birders spent nearly $32 billion in retail pur-
chases, and 47 percent of them visited wetlands to conduct birding activi-
ties. If the wetlands go, so do the migratory birds and the commercial activ-
ities dependent on them.

This constitutional issue will not, however, be squarely presented un-
less Congress amends the Clean Water Act to clearly assert jurisdiction to
the fullest extent permitted by the Commerce Clause. While Congress occa-
sionally considers bills to do just that (e.g., removing the term “navigable
waters” from the Clean Water Act), the legislative process is laborious and
the result almost always contains compromises and ambiguities. Chapters 4
and 5, which examine the roles Congress assigned to the EPA and the
Corps in the wetland permitting process, starkly illustrate this point.
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Chapter 4

Dredge and Fill: The Importance
of Precise Definitions

There are strange things done in the midnight sun
By the men who moil for gold . . .

—Robert Service, “The Cremation of Sam McGee” (1907)

The allure of gold has long caused misjudgments and madness, so perhaps
it is no surprise that today’s regulation of mining activities is a bit peculiar
as well. The land of the midnight sun is not the only place where strange
things are done. Washington, D.C., is also a prime location for oddities,
and the Clean Water Act is a leading example. The statute, which is the fed-
eral government’s strongest regulatory tool to protect wetlands, does not
prohibit all activities that harm wetlands. It is not illegal under the Clean
Water Act to remove wetland vegetation. It is not illegal under the Clean
Water Act to excavate or dredge wetlands. It is even not illegal under the
Clean Water Act to drain a wetland. Rather, what is prohibited is the “point
source discharge” of “dredged or fill material.” Thus, it is of paramount im-
portance how these terms are defined, and the definitions have an impact
on development and mining operations from Appalachia to Alaska.

A lesson for young lawyers: Read the statute.

One of the first things that a lawyer must do before advising a client is to
determine the applicable law. What law governs your client’s actions? Are
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they covered by a particular statute or statutes (and the implementing regu-
lations)? You might assume that if your client is doing work in a wetland
that meets the definition of “waters of the United States,” then the Clean
Water Act must be triggered. But that assumption may be incorrect. Geo-
graphic jurisdiction (what waters are covered) is only one part of the equa-
tion. The activity must also be the subject of regulation, and the Clean
Water Act uses very precise language in this regard. Only “point source dis-
charges” trigger the need for a Clean Water Act permit.1

The Clean Water Act defines “point source” to be “any discernible,
confined and discrete conveyance.” The statute provides an illustrative (but
not exhaustive) list of examples, including pipes, ditches, channels, and
tunnels. “Discharge” of a pollutant is defined as an addition of a pollutant
from a point source. Does this definition cover the removal of wetland veg-
etation (landclearing), the removal of wetland soils (excavation or dredg-
ing), or the removal of water from a wetland (draining)? At first glance, the
answer would seem to be no: a removal of something, whether plant, soil,
or water, is not an “addition.” But, as you should know by now, the answer
is a lawyerly “it depends”—it depends on how one does the removing.

Does landclearing require a Clean Water Act permit?

In the late 1970s, a farmer in Louisiana wanted to grow soybeans on a
20,000-acre tract of land. The land, however, was mostly bottomland hard-
wood swamp. So after loggers came in to harvest the commercially valuable
trees, the farmer conducted a landclearing operation to prepare the area for
soybeans. He employed workers who used bulldozers and backhoes to cut
the remaining timber and vegetation. The debris was then mechanically
raked into windrows, which were burned. The effect of these activities was
to level the land. Environmental groups, along with local fishing and hunt-
ing organizations (which had established standing by claiming that the de-
struction of the wetlands would adversely affect local fish and wildlife),
brought a lawsuit to halt the landclearing operation without a Clean Water
Act section 404 permit. While the farmer’s actions were indeed destroying
thousands of acres of wetlands, the key legal question was whether there
were any point source discharges of dredged or fill material.

Ultimately, in 1983, in Avoyelles Sportsmen’s League v. Marsh, the Fifth
Circuit Court of Appeals concluded that a permit was needed. The blades
of the bulldozers and shovels of the backhoes moved material (soil and veg-
etation) from place to place, and the court found these machines to be
point sources—that is, discrete conveyances. But were they discharging
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dredged or fill material? The material, after all, originated on the property
itself. What was the “addition”? Pointing to the overall goal of the Clean
Water Act, the court held that term “addition” in the Clean Water Act “may
reasonably be understood to include ‘redeposit.’” So the last issue was
whether the point sources (bulldozers and backhoes) were discharging (re-
depositing) dredged or fill material: did the soil and vegetation from the
wetland itself constitute dredged or fill material? At the time, the Corps’ reg-
ulations defined “fill material” to be material whose primary purpose was to
replace a water with dry land or to raise a waterbody’s bottom elevation. If
the primary purpose of discharging the material was simply to dispose of
waste, then it was not considered to be fill material (and would be regulated
by the EPA under Clean Water Act section 402). Applying the Corps’
intent-based definition of fill material, the court noted that the movement
of the soil and vegetation had the effect of replacing a wetland with dry
land, which was the farmer’s objective all along. Thus, the farmer was dis-
charging fill material.

The Corps responded to the decision by issuing to its field staff a Reg-
ulatory Guidance Letter (abbreviated as RGL and pronounced “regal”).
The RGL reiterated the court’s holding—that mechanized landclearing ac-
tivities in wetlands can constitute point source discharges of fill material, re-
quiring a Clean Water Act section 404 permit—and announced that it
would be applied beyond the Fifth Circuit (which covers Louisiana, Missis-
sippi, and Texas) to the entire country. The RGL stated, however, that a 404
permit was not needed for de minimis discharges of dredged or fill material
and that the mere removal of vegetation was not a regulated activity. So cut-
ting a tree with a chain saw, even if the tree fell in a wetland, did not fall un-
der the Clean Water Act’s purview.

Does dredging (and sidecasting) require a Clean Water
Act permit?

Dredging is the act of excavating or digging up soil from the bottom of a
waterbody. Even though the Clean Water Act requires a permit for the dis-
charge of dredged material, it does not technically regulate dredging itself.
Only the dumping (discharging) of the dredged or excavated material into
waters of the United States triggers the need for a Clean Water Act section
404 permit.

But it is hard to conduct a dredging operation without discharging the
excavated material into waters. Dredging is commonly required to deepen
a harbor or to keep a shipping channel open. There are several different
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types of dredges, but all collect sediment from the water’s bottom, either by
a suction pipe or buckets. In some vessels, the excavated material, fre-
quently referred to as dredged spoil, is loaded into a hopper bin and later
transported to an aquatic dumping site. In shallow-draft areas, the dredge
may not retain the dredged spoil, but instead discharge it through an ele-
vated boom (see figure 4-1). The process of scooping or sucking up the sed-
iments and then discharging them through a boom is known as sidecasting,
because the material is essentially cast to the side. The sidecasted material
may land elsewhere in the waterbody being dredged, or on the shore or in
adjacent wetlands.

If the dredged spoil lands in water, then there is a point source dis-
charge of a pollutant into navigable waters. The point source is the elevated
boom (a discrete conveyance), the discharge is the addition (redeposition)
of dredged spoil, and the navigable water is the river, channel, harbor, or
adjacent wetland (and we know it’s navigable in the classic sense; the com-
merce connection is evident from the presence of the dredge itself). And the
pollutant, of course, is the dredged spoil, even if it is just clean sand, uncon-
taminated with toxics. The Clean Water Act defines “pollutant” to include
“dredged spoil.” In fact, “dredged spoil” is the first example cited in the def-
inition. The act of removing the sediment from the water‘s bottom can
transform it, from a legal perspective, into a pollutant.

The Corps has consistently required section 404 permits for the side-
casting of dredged spoil (a point that was reaffirmed in the Avoyelles RGL).
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The sidecasting rule applied to developers who ditched a wetland to drain
it. If the wetland soils (now transformed into dredged material) were side-
cast into the wetland, the developer needed to apply for a section 404 per-
mit. But what if the developer did not sidecast the dredged material—could
the Corps still require a 404 permit?

Neatness counts: Exploiting a loophole

A developer in North Carolina wanted to develop 700 acres of pocosin wet-
lands, which are evergreen shrub bogs on the coastal plain (Richardson,
1983), but did not want to go through the section 404 process. So he
ditched the exterior of the site, but did not sidecast the dredged material.
Instead, he loaded it up on dump trucks and had it carted off to an upland
disposal site. While this process was expensive, the developer calculated
that it was less expensive than applying for a permit and waiting for a deci-
sion (and providing compensatory mitigation to offset the project’s im-
pacts). The Wilmington District of the Corps observed the ditching, but
concluded that there were only de minimis discharges and thus no grounds
to assert its regulatory authority.

The ditch had the effect of drawing water off the site’s interior and
killing off the wetland plants. Once the site no longer exhibited wetland hy-
drology, the developer asked the Corps for a jurisdictional determination.
It was no longer a wetland, the Corps declared. The developer proceeded
with building homes where the pocosin wetlands once resided.

Unhappy with this turn of events, the North Carolina Wildlife Federa-
tion and the National Wildlife Federation filed a lawsuit against the Corps
and the EPA, naming Wilmington District Engineer Colonel Walter Tul-
loch as the lead defendant, for the failure to require a Clean Water Act sec-
tion 404 permit. (Colonel Tulloch was sued in his official capacity; thus, he
would not be found personally liable.) The funny thing here was that many
EPA and Corps (and Pentagon) headquarters staff agreed with the environ-
mental groups. It was outrageous that a developer could get around the
Clean Water Act by simply carting off the dredged material. The effect was
the same as if the material had been sidecast: the entire area had been
drained. The agencies viewed the litigation as an opportunity to tighten up
some regulatory loopholes.

So, with the approval of political appointees in the EPA and the Penta-
gon, the Corps and the EPA settled the lawsuit and agreed to conduct
a rulemaking to revise the regulatory definition of “discharge of dredged

Dredge and Fill: The Importance of Precise Definitions 61



material.” The settlement agreement called on the agencies to issue a pro-
posed rule to broaden the term to include “incidental fallback.” Incidental
fallback occurs when a clamshell bucket scoops up the sediment; inevitably,
some of the sediment (now considered dredge material) drips off the
bucket and falls back into the water. Those drippings—the incidental fall-
back—were the legal hook to assert Clean Water Act jurisdiction over the
entire activity. The settlement agreement did not promise specific language
in the final rule, however. To do so would have run counter to the rulemak-
ing requirements of the Administrative Procedure Act. The notice-and-
comment process (and the settlement agreement) required the agencies to
consider and respond to substantive comments about the proposed rule
from stakeholders, such as the National Association of Home Builders, in
good faith. Disregarding those comments would make a sham of the pro-
cess and leave the agencies vulnerable to a legal challenge on procedural
grounds.

After the notice-and-comment process, the agencies did decide to reg-
ulate incidental fallback. They defined “discharge of dredged material” to
include “any addition, including any redeposit, of dredged material, includ-
ing excavated material, into waters of the United States which is incidental
to any activity, including mechanized landclearing, ditching, channeliza-
tion, or other excavation.” The final rule (which would be codified in the
Code of Federal Regulations) contained an exception for incidental ad-
ditions that did not have the effect of degrading or destroying waters of
the United States. Accordingly, as the preamble to the final rule helpfully
explained, the Corps would not regulate someone “walking, bicycling,
or driving a vehicle through a wetland.” (Some commenters questioned
whether the proposed rule was so broad that it would cover wetland soil at-
tached to one’s boots or a tire’s treads.) The final rule essentially created an
effects-based test for regulated activities and was known as the Tulloch rule,
in honor of Colonel Tulloch. One long-time agency official characterized
the Tulloch rule as the most significant environment improvement that he
had ever been involved with. The mining companies and others in the reg-
ulated community were not so enthusiastic.

The inevitable blowback: The regulated community responds.

The agencies faced a second round of litigation on a different front, this
time from disgruntled development interests. The case, National Mining
Association v. U.S. Army Corps of Engineers, made its way up to the U.S.
Court of Appeals for the D.C. Circuit. There in 1998 a three-judge panel
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unanimously rejected the Tulloch rule not as procedurally flawed, but on
the substantive ground that it was an invalid interpretation of the Clean
Water Act.

The court focused on the text of the Clean Water Act and its relation-
ship to other Corps authorities. The court emphasized that the statutory
definition of “discharge” was “addition.” Judge Williams, writing for the
court, held that it was manifestly unreasonable for the agencies to interpret
the term “addition” to include “the situation in which material is removed
from the waters of the United States and a small portion of it happens to fall
back.” He stated that “Congress could not have contemplated that the at-
tempted removal of 100 tons of [dredged spoil] could constitute an addi-
tion simply because only 99 tons of it were actually taken away.” (The agen-
cies were so out of bounds he apparently did not feel the need to formally
apply the Chevron test.)

The court then contrasted the Corps’ section 404 authority with its au-
thority under section 10 of the Rivers and Harbors Act of 1899. Section
404 covers the discharge (addition) of dredged or fill material, while sec-
tion 10 requires a Corps permit for the excavating or filling of traditional
navigable waters. Accordingly, because section 10 employs the term “exca-
vate,” the court concluded that removal activities are governed by the
Rivers and Harbors Act, rather than the Clean Water Act. The thought was
that Congress knows how to regulate excavation activities if it wanted to
(notwithstanding the fact that there was a span of seventy-three years be-
tween the passage of the two acts). The court reasoned that any attempt to
bring the two acts into harmony must be done by Congress. In the court’s
view, the Corps and the EPA could not “do it simply by declaring that in-
complete removal constitutes addition.”

In a concurring opinion, Judge Silberman noted that the term “addi-
tion” conveyed “both a temporal and geographic ambiguity.” Whether a
redeposition of dredged material was an “addition” depended on how
long it had been removed from the water and how far it had been trans-
ported. Because of this ambiguity, he invoked the Chevron analysis, under
which the Tulloch rule would be upheld unless it was an impermissible
construction of the statute. Judge Silberman found the Tulloch rule to be
an unreasonable interpretation because subjecting all dredging activities to
Clean Water Act regulation was inconsistent with the structure of that law,
as well as the Rivers and Harbors Act. Furthermore, he pointed out that
section 404 refers to permits for discharges at “specified disposal sites,” a
statutory term that did not seem to contemplate incidental discharges,
where the disposal site is essentially the same place from which the mate-
rial originated.
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The impact of the Tulloch rule’s invalidation varied from Corps district
to Corps district. Some districts, such as the Nashville District, rarely relied
on the Tulloch rule, while others, such as the Los Angeles District, reported
that as much as 44 percent of its Clean Water Act work depended on the Tul-
loch rule (Gardner, 1998). Several years later, the U.S. Supreme Court had
the opportunity to weigh in on the issue of what constitutes an “addition.”

Deep plowing or deep ripping? The Borden Ranch case

A landowner in California wanted to convert his property from ranchland
and farmland to a vineyard. To allow for the root growth of his new crop,
he needed to break up a clay layer beneath the topsoil. He accomplished
this task by “deep plowing,” which involved a bulldozer or tractor dragging
four- to seven-foot tines that gouged through the clay. The Corps and the
EPA called it “deep ripping.” When the landowner began breaking up the
clay underlying vernal pools, swales, and intermittent streambeds (thus
draining the areas), the Corps asserted jurisdiction over the site and the ac-
tivities. After several years of negotiations and after the landowner ignored
Corps and EPA orders to stop ripping up the wetlands, the matter wound
up in court. The agencies sought monetary penalties and restoration; the
landowner claimed the federal government had no business regulating how
he plowed his land and that simply churning up soil was not an “addition”
of a “pollutant.”

In a 2001 decision, the Ninth Circuit Court of Appeals ruled 2-1 in fa-
vor of the agencies in the case of Borden Ranch Partnership v. U.S. Army
Corps of Engineers. The majority found that deep ripping (as the court char-
acterized it) was analogous to sidecasting and cited Avoyelles for the propo-
sition that a redeposit could be an addition. Noting that deep ripping
caused soil to be “wrenched up, moved around, and redeposited some-
where else,” the court remarked that “activities that destroy the ecology of a
wetland are not immune from the Clean Water Act merely because they do
not involve the introduction of material brought in from somewhere else.”
The dissenting judge thought the case was more akin to incidental fallback,
which the D.C. Circuit had held in National Mining Association could not
be regulated under the Clean Water Act. While noting that “deep plowing”
(as he referred to the activity) transformed the ground and hydrological re-
gime, he disputed that there had been any “addition.” Because “Congress
spoke in terms of discharge or addition of pollutants, not in terms of
change of the hydrological nature of the soil,” he contended that the Clean
Water Act did not reach this activity.
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The U.S. Supreme Court granted certiorari to hear the case, which was
not a good sign for the agencies. (The Ninth Circuit Court of Appeals has
the reputation for being the circuit court whose decisions are most often re-
versed by the U.S. Supreme Court.) During oral argument, the justices
considered what would happen if the parties’ arguments were carried to
their logical extreme. The attorney for the landowner was asked whether
punching a hole and draining Lake Erie would implicate the Clean Water
Act. He replied no—with no addition of a pollutant, there would be no ju-
risdiction regardless of the environmental impact (although he tried to note
that excavating and draining Lake Erie would be regulated under the Rivers
and Harbors Act). The attorney for the U.S. government argued that mov-
ing wetland soil a few inches vertically or horizontally was sufficient to con-
stitute an addition. He then had to parry questions about whether boots
could be a conveyance (a point source) and whether raking a beach—with
the attendant movement of the soil—would be an addition of a pollutant.

It looked to be a close decision, and in many 5-4 cases Justice Kennedy
would supply the decisive vote (recall SWANCC and Rapanos). But in this
case, Justice Kennedy was a friend of the landowner Angelo Tsakopoulos,
so he recused himself from the case. Without Justice Kennedy’s participa-
tion, the Supreme Court was deadlocked with four votes to affirm and four
votes to reverse. Accordingly, in 2002 the Court issued a one-sentence per
curiam opinion, noting that the decision below was affirmed by an equally
divided court. Tsakopoulos reportedly observed that “it’s a pretty expensive
friendship I have with Justice Kennedy” (Bishop, 2004).

In such a circumstance, the lower court’s decision remains in effect, but
it does not set precedent for the entire country. Whether deep ripping or
deep plowing results in an addition of a pollutant remains an open ques-
tion. Given how far the agencies stretched the definition of “addition,” they
will likely be careful to avoid litigating the issue in the future.

Fill, baby, fill

The reason that the Corps and EPA tried to regulate such minor discharges
was that the activity causing the discharge could have a dramatic and devas-
tating environmental impact (unconnected to the discharge itself). Thus far
we have largely focused on the discharge of dredged material. Let us now
turn to its counterpart, the discharge of fill material.

Initially, the Corps and the EPA shared the same definition of “fill ma-
terial”: “any pollutant used to create fill in the traditional sense of replacing
an aquatic area with dry land or of changing the bottom elevation of a water
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body for any purpose.” The Corps became concerned that this definition
could include the discharge of solid waste materials that would be more ap-
propriately under the purview of the EPA, not the Corps and section 404.
So the Corps proceeded in 1977 with a notice-and-comment rulemaking
that amended the definition to adopt a “primary purpose” test. The Corps’
regulation then stated that “fill material” refers to:

Any material used for the primary purpose of replacing an aquatic area
with dry land or of changing the bottom elevation of an [sic] water
body. The term does not include any pollutant discharged into the wa-
ter primarily to dispose of waste, as that activity is regulated under sec-
tion 402 of the Clean Water Act.

In contrast, the EPA’s definition considered material to be fill if it replaced
waters with dry land or raised a bottom elevation for any purpose. The
Corps had a purpose-based test, while the EPA had an effects-based test.

Not surprisingly, the disjointed definitions gave rise to problems in the
administration of the Clean Water Act. One area where this conflict played
out was in the coal mines of Appalachia. Mining companies had developed
a new method of extracting coal, which became prevalent in the mid-
1990s. Rather than tunneling underground, miners would set explosives to
blast the top of mountains. They would then remove the rock and soil,
known as overburden, to get to the low-sulfur coal, which was becoming
increasingly more in demand. (Burning low-sulfur coal results in fewer car-
bon emissions than burning high-sulfur coal.) Mountaintop removal min-
ing was more efficient and safer than traditional coal mining.

Once the mountaintop was blown off and the coal removed, however,
there was the problem of what to do with the overburden. Once released,
the previously compressed material expands and cannot simply be placed
back where it was. Even with the coal removed, the mined area can no
longer accommodate the overburden. The easiest technique for disposing
of the overburden was dumping it in the valleys (with their streams and
wetlands) below (see figure 4-2). But was the overburden “fill material” for
purposes of the Clean Water Act, in which case the Corps would be the per-
mitting agency under section 404, or was it simply a waste product of the
mining operation, in which case EPA would be the permitting agency un-
der section 402? The coal companies favored the former—in part because
the Corps would be more likely to grant the permits and to do so in an ex-
peditious fashion through a general permit known as nationwide permit
(NWP) 21.
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Mountaintop removal and nationwide permit 21

The Corps issues two types of section 404 permits: individual permits and
general permits. Corps districts issue individual permits after a case-by-case
review of the proposed project and its environmental impacts. (The details
of the individual permit process will be reviewed in chapter 5.) General per-
mits, which can be authorized at the headquarters or regional level, author-
ize minor impacts to waters of the United States. General permits are a
blanket form of advance authorization for a category of activities. With
some general permits, the permittee does not need to notify the Corps
prior to construction. As long as the project falls within the general permit’s
parameters (e.g., a boat ramp that is less than 20 feet wide requiring less
than 50 cubic yards of fill material), the permittee can proceed with the
project. Other general permits (e.g., linear transportation projects affect-
ing a half acre of nontidal wetlands) require the permittee to contact the
Corps beforehand and comply with certain conditions. In either case, Clean
Water Act section 404(e) limits the use of general permits to a category of
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Figure 4-2. An example of mountaintop removal mining, southern West Virignia.
(Source: Ohio Valley Environmental Coalition. Photo credit: Vivian Stockman.
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activities that “will cause only minimal adverse environmental effects” on an
individual and cumulative basis.

The advantage of a general permit to a permittee is obvious. The proj-
ect can move forward much more quickly and with less agency review than
it would under a cumbersome individual permit review. Of particular inter-
est here is NWP 21 for surface coal mining operations (it is called a “nation-
wide” permit because it is a general permit issued by headquarters and is ap-
plicable throughout the nation).2 Hundreds of mountaintop removal
operations have been authorized under NWP 21, and the loss of aquatic re-
sources has been great. Indeed, just four West Virginia mining projects au-
thorized under NWP 21 resulted in twenty-three valleys filled and the de-
struction of more than 13 miles of headwater streams, which appears to
violate the plain language of section 404(e) that limits the use of general
permits to activities resulting in only minimal impacts.

And environmental organizations have made such arguments in trying
to end what some call the “Appalachian Apocalypse.” While they had some
initial success at the trial level (even obtaining an injunction prohibiting the
use of NWP 21), the Fourth Circuit Court of Appeals eventually deferred
to the Corps’ minimal-effects determination (Ohio Valley Environmental
Coalition v. Aracoma Coal Co., 2009). Another ground for attack was the is-
sue of whether overburden was truly fill material under the Corps’ primary
purpose test. If the overburden was characterized as waste, then the permit-
ting decision would move from the Corps under section 404 to the EPA
under section 402. The EPA would be less likely to grant the permits for
mountaintop removal and valley fills, or at least it would conduct an indi-
vidual review of each mining operation.

To fend off these challenges, during the Clinton administration, the
Corps began a notice-and-comment rulemaking in April 2000 to modify its
definition of fill material. The primary purpose test was to be replaced with
the EPA’s effect-based approach, and the proposal made it explicit that the
“placement of coal mining overburden” was a discharge of fill material. The
Bush administration completed the rulemaking in May 2002, issuing a fi-
nal rule that expanded the examples of fill material to include “rock, sand,
soil, clay, plastics, construction debris, wood chips, [and] overburden from
mining or other excavation activities” (emphasis added). Thus, the permitting
for valley fills from mountaintop removals will remain with the Corps and
the 404 program.

The modification of the definition of fill material also benefitted min-
ing operations elsewhere. A 2009 U.S. Supreme Court case involving a
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gold mine in Alaska underscores the importance of the definition of such
technical terms.

Strange things done in the midnight sun:
Gold mining waste as fill

A mining company, Coeur Alaska, wanted to reopen the Kensington gold
mine in southeastern Alaska, which has been closed since 1928. The com-
pany determined that the use of “froth-flotation mills” could make it prof-
itable to reopen the site. The froth-flotation technique involves placing
crushed rock from the mine into tanks of churning water. Chemicals are
added to cause the gold-bearing minerals to rise in the soup, which are then
scooped off the surface. The problem is what to do with the slurry—the
poisonous waste containing aluminum, copper, lead, and mercury that re-
mains. The slurry’s volume consists of 30 percent crushed rock (tailings)
and 70 percent water.

Ordinarily, the slurry is disposed of in a tailings pond, where gravity
takes over. The tailings settle to the bottom of the pond, and the surface wa-
ter (which is still poisonous) is reused in the froth-flotation mills. The pro-
cess can be repeated and repeated, so the wastewater continues to be used in
the mining process and is not discharged into the environment. In 1982,
the EPA issued a performance standard (through a notice-and-comment
rulemaking that resulted in a regulation) for mining operations: new facili-
ties would be held to a “zero discharge” limit. In other words, the EPA pro-
hibited direct discharges of wastewater into waters of the United States
from new froth-flotation operations; the EPA would not issue a section
402 permit for such an activity.

Coeur Alaska, however, wanted to discharge the slurry from the Kens-
ington mine directly into Lower Slate Lake, located three miles from Ton-
gass National Forest. In fact, the company wanted to discharge 4.5 million
tons of tailings (plus the water) into the lake. If the company had wanted to
discharge a small amount—say one ton—then the slurry would have been
considered a pollutant subject to EPA jurisdiction and prohibited under the
“zero discharge” standard. Ironically, because of the magnitude of the dis-
charge, the company (and the Corps and EPA) considered it to be fill mate-
rial and thus subject to Corps jurisdiction under section 404. Why was the
slurry fill material? Because the effect of the discharge would raise the bot-
tom elevation of the lakebed by 50 feet, and thus under the effects-based
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test adopted by the Corps in 2002, the slurry was fill material. The Corps
decided to grant the section 404 permit.

In addition to raising the bottom elevation of the Lower Slate Lake,
the slurry would render it lifeless, which understandably concerned envi-
ronmental groups. Southeast Alaska Conservation Council (SEACC) and
others brought a lawsuit, claiming that the EPA, not the Corps, was the
proper permitting agency. SEACC contended that the EPA zero-discharge
performance standard controlled. The Ninth Circuit Court of Appeals
agreed with SEACC, but Coeur Alaska and the U.S. government sought
further review by the Supreme Court.

In a 2009 decision, the Supreme Court held 6-3 that the slurry was fill
material, that the Corps was the proper permitting agency, and that the EPA
performance standard was not applicable. In its opinion (written by Justice
Kennedy), the Court conducted a Chevron analysis of the agencies’ positions.
After determining that the slurry fell under the regulatory definition of fill
material, the Court asked whether the EPA performance standard neverthe-
less applied to fill material. The Court found the Clean Water Act ambiguous
on this point. While section 306 made it unlawful for a discharge to violate
an EPA performance standard, section 404 seemed to give the Corps full
authority to grant permits for fill material without any reference to EPA per-
formance standards. Thus, Congress had not spoken directly to this ques-
tion, and the Court moved on to the second step of Chevron: was the agen-
cies’ interpretation of the Clean Water Act reasonable?

But, like the Clean Water Act itself, the Corps’ and the EPA’s regula-
tions did not expressly address the matter. The Court then turned to how
the agencies had interpreted their ambiguous regulations, which of course
led the Court to a guidance document. In particular, it examined a 2004
EPA memorandum written by Diane Regas, then director of the EPA’s Of-
fice of Wetlands, Oceans and Watersheds in Washington, D.C. The Regas
memorandum explained that because the discharge of fill material such as
slurry does not require a section 402 permit, EPA performance standards
would not be applicable. The Court noted that although the Regas memo-
randum did not warrant Chevron deference (it was not subjected to a
notice-and-comment process), it still was “entitled to a measure of defer-
ence because it interprets the agencies’ own regulatory scheme.” The Court
concluded that the Regas memorandum was “a reasonable interpretation of
the regulatory regime,” and the Court deferred “to the interpretation be-
cause it is not ‘plainly erroneous or inconsistent with the regulation[s].’”
Even if Chevron deference is not applicable, deference is still deference.
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Such deference carried over to the Court’s review of whether the pro-
posed operation met the section 404 permitting standards. The Court re-
ferred to the Corps’ statement that even though the slurry will kill all the life
in the lake, the reclamation efforts post-mining will result in a lake that “will
be at least as environmentally hospitable, if not more so, than now.” The
Court appeared to accept this statement at face value, which recalls Samuel
Johnson’s observation regarding a second marriage as “the triumph of hope
over experience.”

Although in this case the Corps and the EPA ultimately agreed on a
consistent definition of fill material, such harmony is not always the norm
in the administration of the section 404 program. We now turn to the expe-
rience of the Corps in the permit decision process and its odd marriage and
complicated relationship with the EPA.
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Chapter 5

Strange Bedfellows: The U.S.
Environmental Protection Agency and the

U.S. Army Corps of Engineers

[S]ection 404 lies like an open wound across the body of environmental
law. . . . [It] is constructed on the backs of two beasts moving in different
directions.

—Professor Oliver Houck (1989)

Ensconced within the Pentagon is the Office of the Assistant Secretary of
the Army (Civil Works). This assistant secretary, who is appointed by the
president and confirmed by the Senate, has responsibility for overseeing the
U.S. Army Corps of Engineers, including its regulatory program, which an-
nually issues permits for tens of thousands of activities affecting wetlands,
the vast majority of which are on private property. Which begs the ques-
tion: why does a military organization have the authority to dictate to civil-
ians—a housing developer, Walmart, even your grandmother—what they
can do on their own property?

In 1972, when drafting the Clean Water Act, Congress was divided.
The House of Representatives voted to give the section 404 permit pro-
gram to the Corps, while the Senate preferred the EPA. The House was
persuaded by the Corps’ long experience with its regulatory program under
the Rivers and Harbors Act. The Corps was amenable to accepting this new
responsibility in part because it could then maintain permitting control
over its own civil works projects, such as flood control and navigation work
(Hough and Robertson, 2009). It was precisely this history, however, that
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concerned the Senate. The Corps’ reputation was that it never saw a river it
did not want to dam; its reputation was not one of environmental sensitiv-
ity (figure 5-1). How could such an agency with its construction mission be
trusted as the guardians of environmental resources?

In the end, the legislative compromise enshrined in section 404 of the
Clean Water Act created one of the most unusual agency relationships in
U.S. history. The Corps was given the authority to issue permits for the dis-
charge of dredged or fill material, but in making such decisions, it was re-
quired to follow the EPA’s regulations. In developing these permit stan-
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dards, the EPA was required to consult with the Corps. Both agencies were
given enforcement powers to take action against people who violated the
Clean Water Act. Most remarkable, however, was the ultimate trump card
bestowed upon the EPA. If it disagreed with the issuance of a Corps section
404 permit, the EPA could veto the decision. The agencies’ different mis-
sions and philosophies (protecting the environment versus building dams)
led, as Professor Houck vividly suggested, to tension and conflict over the
years.

The misnamed 404(b)(1) Guidelines:
More than mere guidance

In Clean Water Act section 404(b)(1), Congress directed the EPA to de-
velop “guidelines” for the Corps to use in making section 404 permit deci-
sions. The use of the term “guidelines” was unfortunate, as it created some
initial uncertainty about the binding nature of these standards. In Decem-
ber 1980, in the waning days of the Carter administration, the EPA re-
solved any ambiguity by completing a public notice-and-comment rule-
making process. The 404(b)(1) Guidelines (named after the subsection
calling for their creation) are regulations, codified in the Code of Federal
Regulations at 40 C.F.R. part 230.

The 404(b)(1) Guidelines must not be confused with the Corps’ own
permit regulations, which the Corps had issued for its regulatory program
under the Rivers and Harbors Act. In 1968, the Corps revised its regula-
tions to include a “public interest review” of potential projects requiring a
Rivers and Harbors Act permit. Previously, the Corps’ primary considera-
tion was impacts to navigation. Now, as part of the public interest review,
the Corps would reject a permit based on its wetland impacts (a new inter-
pretation that was upheld in cases such as Zabel v. Tabb1). But the public in-
terest review, codified at 33 C.F.R. § 320.4, encompassed a panoply of
other factors:

conservation, economics, aesthetics, general environmental concerns,
wetlands, historic properties, fish and wildlife values, flood hazards,
floodplain values, land use, navigation, shore erosion and accretion,
recreation, water supply and conservation, water quality, energy needs,
safety, food and fiber production, mineral needs, considerations of
property ownership and, in general, the needs and welfare of the people.
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This public interest review has been much maligned, derided as “virtually
standardless” (Houck, 1989) and a “parody of standardless administrative
choice” (Rodgers, 1994). Although originally developed for its Rivers and
Harbors Act program, the Corps also uses it in its Clean Water Act section
404 permit decision-making process. Indeed, in Rapanos, Justice Scalia in-
voked the public interest review when describing the Corps as “an enlight-
ened despot.”

As a practical matter, however, the Corps does not deny section 404
permits based solely on the public interest review. A project must pass both
the public interest review and the 404(b)(1) Guidelines, and it is the
404(b)(1) Guidelines that are dispositive. If a project fails to meet the
404(b)(1) Guidelines, it will fail the public interest review too, but the lat-
ter is not the reason for the permit denial. In a previous publication, I of-
fered to buy lunch to the first person who provided me a copy of a section
404 permit denial in the last ten years that was based solely on the public in-
terest review (Gardner, 2007). I have not had to pay, which suggests that
the assumption is valid or the piece was not widely read (probably both). In
any event, it is the 404(b)(1) Guidelines that control the section 404 per-
mit decision-making process.

The heart of the Guidelines: The alternatives analysis

The 404(b)(1) Guidelines take up fifty-four pages in the Code of Federal
Regulations, but at its heart is the alternatives analysis. The 404(b)(1)
Guidelines require permit applicants to demonstrate that there are no “less
environmentally damaging practicable alternatives.” That awkward phrase
can be reduced to a single word: avoidance. Wetlands impacts should be
avoided to the extent practicable.

The 404(b)(1) Guidelines establish two rebuttable presumptions to
enforce the requirement to avoid wetland impacts. But first, the project
purpose must be examined. Is the project water-dependent; that is, must
the project be built in or near water? A marina is a water-dependent ac-
tivity; a housing development is not. For non-water-dependent activities,
the 404(b)(1) Guidelines presume that upland sites are available. The
404(b)(1) Guidelines also presume that building the project in these up-
land sites would be less environmentally damaging than doing so in a wet-
land site. The permit applicant can rebut these presumptions. Perhaps the
project is so large, and it is in an area with so many wetlands, that wetland
impacts cannot be avoided entirely. Or perhaps the uplands where the

76 Lawyers, Swamps, and Money



project could be built are more environmentally valuable than a wetland
site. Whatever the situation, the permit applicant must explain how it is
trying to avoid wetland impacts to the extent practicable. The permit ap-
plicant must demonstrate that it has conducted a proper alternatives analy-
sis, considering a range of other options.

These presumptions and the avoidance requirement would seem to
preclude many projects from being built in wetlands, but what do they
mean in practice? Once again, we must look beyond the statute and regula-
tions, and examine agency guidance. The Corps and the EPA issued a
“Memorandum to the Field” in 1993 and then again in 1995 to explain the
scope of the alternatives analysis required by the 404(b)(1) Guidelines. The
two memoranda did not go through a notice-and-comment process, and
thus they are not regulations having the force of law. Rather, they are inter-
pretive rules that clarify how the agencies are reading the regulations (the
404(b)(1) Guidelines), and it is these documents that provide critical in-
sight into how the Clean Water Act section 404 program is actually applied
on the ground (figure 5-2).

The 1993 memorandum emphasizes the flexibility inherent in the
404(b)(1) Guidelines. Quoting pertinent sections of the regulation, the
memorandum advises field personnel that the alternatives analysis depends
on both the quality of the wetland and the type of project: “The level of
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scrutiny required by the Guidelines is commensurate with the severity of
the environmental impact (as determined by the functions of the aquatic re-
source and the nature of the proposed activity) and the scope/cost of the
project.” Accordingly, the agencies interpret and apply the requirement to
avoid wetland impacts on a sliding scale. If high-value wetlands will be af-
fected, more alternatives must be considered; if it is a degraded wetland
that will be filled, fewer alternatives need to be considered. Moreover, as a
project’s scope and cost increase, so should the range of alternatives that
must be analyzed.

The 1995 Memorandum to the Field provides much more specificity
about the level of flexibility that may be afforded to small landowners. It
states that for projects to construct or expand homes, farm buildings, or
small businesses that affect less than 2 acres of nontidal wetlands, the agen-
cies will presume “that alternatives located on property not currently
owned by the applicant are not practicable under the Section 404(b)(1)
Guidelines.” Thus, for these permit applicants the requirement to avoid has
been relaxed, if not jettisoned entirely. In effect, the guidance document has
announced a presumption (small landowners cannot avoid wetland im-
pacts) to “clarify” the 404(b)(1) Guidelines’ presumption (that nonaquatic
sites are available). This not only illustrates the ability of agencies to inter-
pret regulations, but it underscores the need to seek out relevant agency
guidance documents. One will not find this level of detail in regulations,
but it is likely how the Corps regulator will proceed in the field.

Fund for Animals v. Rice: The alternatives analysis in practice

Fund for Animals v. Rice provides a helpful, relatively straightforward alter-
natives analysis. It also reminds us that courts are generally deferential to
agency decisions.

In 1989, Sarasota County, Florida, applied for a section 404 permit
to construct an 895-acre landfill. Landfills do not need to be located in or
near water; indeed, the potential leaching of waste would advise against
such a placement. Because a landfill is a non-water-dependent activity, the
404(b)(1) Guidelines presume that there are upland sites available. Given
the size of the project and the amount of wetlands in Sarasota County, how-
ever, it was not possible to find a location without adversely affecting some
wetlands. Nevertheless, the 404(b)(1) Guidelines still required a search for
the “least environmentally damaging practicable alternative.”
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In its alternatives analysis, Sarasota County identified four potential
sites, each of which had a significant amount of wetlands. Site D was 2,130
acres with 19 percent wetlands (404 acres), Site E was 3,360 acres with 22
percent wetlands (739 acres), Site F was 6,150 acres with 22 percent wet-
lands (1,353 acres), and Site G consisted of 2,100 acres with 13 percent wet-
lands (273 acres). Because the wetlands on each site were scattered,
the wetland impacts in terms of acreage would vary. Placing the landfill in
Site D would have the greatest wetland impact (in terms of area) at 92 acres.
Site E would affect 61 acres of wetlands, Site F 83 acres, and Site G 78 acres.

At first glance, one might choose Site E as the least environmen-
tally damaging practicable alternative. This site, however, was adjacent to
Myakka State Park and drained into the Myakka River. Furthermore, Site E
provided habitat for the Florida sandhill crane, a protected species under
state law. Endangered species considerations similarly rendered Sites D and
G unattractive. Site D had a nesting bald eagle, while Site G likely hosted the
eastern indigo snake and was designated as Florida panther habitat. Thus, in
the end, the Corps chose Site F (known as the Walton Tract) as the preferred
alternative. The Corps also noted that the size of the site (6,150 acres) would
result in a large buffer area between the landfill and adjoining properties.

After almost five years of study, in 1994 the Corps issued a section 404
permit to Sarasota County to proceed with a landfill on the Walton Tract.
Environmental groups sued on a number of grounds, including a challenge
to the alternative analysis. To prevail on that point, the environmental
groups would need to show that the Corps had acted “arbitrarily and capri-
ciously” in granting the permit, a very high hurdle. While the environmen-
tal groups could not identify an upland alternative, they suggested that the
existing Okeechobee landfill could be used by Sarasota County. The court
noted that the Corps had considered and rejected that option as impractica-
ble. In addition to questions about the capacity of the Okeechobee landfill,
it was located outside of Sarasota County and was not currently accepting
intercounty waste. The Corps’ permit decision, therefore, was not arbitrary
and capricious.

There are several lessons one can draw from this case. First, the permit
process for a controversial project such as a landfill (which is always contro-
versial to prospective neighbors) can take years. Second, an advocate would
do best to prevail at the agency level. The Corps has a great deal of discre-
tion in whether and under what conditions to issue a permit, and courts
will generally be deferential to its judgment. Third, how one defines project
purpose will drive the scope of the alternatives analysis.
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Defining the project purpose of a golf course:
Jack Nicklaus takes a mulligan.

Although a golf course has water hazards, it is not a water-dependent activ-
ity. (Whether those water hazards should count toward achieving the goal
of no net loss is a different question that will be taken up in the next chap-
ter.) Golf courses do not need to be constructed in or near water to satisfy
the overall project purpose, which is to allow garishly dressed people to
spend several hours a day whacking a small ball with a stick. Yet even the de-
sign and construction of a golf course can raise questions about the
404(b)(1) Guidelines alternatives analysis.

For example, what is the appropriate geographic range to search for
less environmentally damaging sites? In Stewart v. Potts, the city of Lake
Jackson wanted to build a municipal golf course and restricted its search for
sites to within its boundaries. Because a project purpose was to provide a
recreational amenity for the residents of the city, the Corps agreed that it
was appropriate to consider alternatives only within that particular jurisdic-
tion. Other golf courses may be subjected to a more rigorous alternatives
analysis, as Jack Nicklaus discovered.

After winning a record eighteen Grand Slam tournaments, the “Golden
Bear” focused his attention on business ventures such as designing golf
courses. His “Jack Nicklaus signature” golf courses are challenging—and ex-
pensive—to play. They often are accompanied by an upscale housing devel-
opment, and homeowners pay a premium to be adjacent to these prestigious
links. Given the size of the projects (hundreds of acres) and their location
(such as in Florida), sometimes the projects required Clean Water Act sec-
tion 404 permits to fill wetlands. His project in Old Cutler Bay in Florida
was particularly controversial.

The project purpose for Old Cutler Bay was defined in a manner to
limit the search for practicable alternatives (and thus the need to avoid wet-
land impacts). Specifically, the project for Old Cutler Bay was described as
“an upscale residential/(Jack Nicklaus designed) championship golf course
community in South Dade County.” Golf courses come in various sizes,
from the smaller executive courses (primarily par threes) to the longer
championship courses. A Jack Nicklaus signature championship golf course
is longer still. The developers stated that the golf course needed to be a par-
ticular size or Nicklaus would not approve, and without his imprimatur the
adjoining 428 homes would fetch lower prices, thereby rendering the proj-
ect unprofitable. The Jacksonville District of the Corps accepted this for-
mulation of the project purpose and announced its intention to permit the
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destruction of approximately 59 acres of wetlands, 47 acres of which were
low-value, degraded by the presence of the invasive Brazilian pepper, and
12 acres of which were higher-value white mangroves. The EPA was con-
cerned about the Corps’ approach and requested an “elevation,” or higher-
level review by the Assistant Secretary of the Army (Civil Works) pursuant
to Clean Water Act section 404(q).

A 404(q) elevation is essentially an internal governmental appeal by
the EPA (or other federal agency), and it provides yet another example of
how agencies interpret statutory language. Review the plain language of
the Clean Water Act section 404(q): it does not use the term “elevation”
or set forth a process for internal reviews. Instead, the focus of the sec-
tion is “to minimize, to the maximum extent practicable, duplication,
needless paperwork, and delays in the issuance of [section 404] permits”
and the Corps is called upon to enter into agreements with other federal
agencies to ensure that permit applications are speedily processed. The re-
sulting interagency memoranda of agreements (the section 404(q) MOAs)
establish a process to resolve interagency disputes in the permit process. If
the EPA (or another agency such as the Fish and Wildlife Service) has
an objection to the issuance of a section 404 permit, it can invoke the
elevation procedures in the section 404(q) MOA and request that the mat-
ter be reviewed by Corps headquarters or the Pentagon. While this eleva-
tion process may be a reasonable way to resolve disputes, it does not nec-
essarily speed up the permit process as contemplated by the language of
section 404(q), which highlights again the importance for one to go be-
yond the statute and regulations to gain a full understanding of agency
practices.2

In Old Cutler Bay, the EPA elevated the permit decision based on the
Corps’ deference to the applicant’s narrow project purpose, which included
a reference to Jack Nicklaus himself and 428 residential units. The EPA
considered this approach an incorrect application of the section 404(b)(1)
Guidelines, and if followed elsewhere would result in diminishing the util-
ity of the alternatives analysis in avoiding wetland impacts. Once elevated
for higher-level review, Corps headquarters eventually agreed with the
EPA, finding that the Corps district had accepted an overly restrictive proj-
ect purpose (U.S. Army Corps of Engineers, 1990). Instead, the project
purpose was characterized as “a viable upscale residential community with
an associated regulation golf course in the south Dade County area.” The
references to Nicklaus and the specific number of units were eliminated,
and the Corps district was ordered to revaluate the project.

So the elevation process spared 12 acres of white mangroves, at least
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temporarily. Critics of the elevation process argue that saving this small area
was not worth the time and money spent by the developer and federal gov-
ernment. But the elevation was about more than mere acreage: it was about
the larger principle of the proper use of the alternatives analysis to avoid
wetland impacts.

Mississippi casinos: Is gambling a water-dependent activity?

Just as the law can call a cornfield a navigable water, it can cause casinos to
be considered a water-dependent activity. Sometimes a project’s purpose
and the resulting alternatives analysis are affected by factors that might
seem extraneous. The case of Mississippi casinos offers a prime example.

In the early 1990s, Mississippi state legislators faced a political di-
lemma. Faced with a budget deficit of hundreds of millions of dollars that
ran afoul of a balanced-budget amendment to the state constitution, they
wanted to attract businesses to the state to create new jobs and raise rev-
enue. One readily available solution was casinos, and the gaming industry
(as it likes to be called) wanted to expand into Mississippi. But many vot-
ers in Mississippi are religiously conservative and view gambling as sin-
ful. (While the Bible does not appear to be explicit on whether blackjack
and craps are offenses against God, it is susceptible to a number of inter-
pretations. Once again, albeit in a different context, we see the importance
of understanding how an implementing organization interprets and ap-
plies its rules and regulations [Jacobs, 2007].) Eventually, the lure of rais-
ing revenue without raising taxes proved more powerful than scriptural
proscriptions or the wrath of conservative voters. As a compromise, how-
ever, the state legislators limited the areas where gambling could occur.
Roulette and other such vices were prohibited on Mississippi soil, but
would be permitted on the state’s navigable waters (navigable in the clas-
sical sense).

A construction project in a navigable water, including tidal wetlands,
requires a Clean Water Act section 404 permit. When the casino developers
sought these permits, the first question the Corps needed to answer was
whether casinos and related structures, such as hotels and parking lots, were
water-dependent activities. Ordinarily, one would conclude that shooting
dice, doubling down, and letting it ride do not require the presence of wa-
ter. Certainly hotels and parking lots generally do not need to be located in
or near water to accomplish their purposes of housing guests and their ve-
hicles. Thus, the presumptions of the section 404(b)(1) Guidelines would
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kick in—that upland sites were available, and these sites were less environ-
mentally damaging practicable alternatives.

Presumptions, however, are just a starting point, and they can be over-
ridden or rebutted. Here the casino developers pointed to the state law re-
quiring that casinos be located only in navigable waters. Thus, a gambling
operation in Mississippi is a water-dependent activity by virtue of state law.
As such, there is no need to avoid wetland impacts entirely. A casino devel-
oper still had to demonstrate that its site was the least damaging practicable
alternative among the options available, which could be accomplished by
avoiding high-quality wetland areas. Moreover, the 404(b)(1) Guidelines
require permittees to minimize any unavoidable impacts (perhaps by tim-
ing construction to avoid sensitive nesting or spawning seasons) and to
compensate for any remaining environmental impacts through restoration,
enhancement, creation, and/or preservation of other wetlands. Neverthe-
less, casinos and their related structures sprouted along the coastline.

The Corps’ Vicksburg district was responsible for deciding whether to
issue section 404 permits for the casinos. When the Corps issued permit af-
ter permit, the EPA raised concerns that the Corps was not properly apply-
ing the 404(b)(1) Guidelines. The Office of the Assistant Secretary of the
Army (Civil Works) agreed and issued a moratorium on further casino per-
mits until the cumulative impacts of the industry could be studied. Casino
backers, exercising their First Amendment right to petition the government
for a redress of grievances, complained to U.S. Senator Trent Lott. He re-
sponded by holding up the confirmation of unrelated EPA political ap-
pointees and raising conflict-of-interest claims against the government em-
ployees who were delaying casino development (Weissman et al., 1999).
After an internal review, the Pentagon inspector general concluded that the
conflict of interest charges were unfounded. Nevertheless, Senator Lott’s
pressure was effective. The Corps and the EPA backed off, and casino proj-
ects continued along the coast relatively unabated. By 2005, Mississippi
had thirteen casinos along the Gulf and more upstream on the Mississippi
River. Annual gross revenues were averaging more than $2.5 billion, third
highest in the country (behind Nevada and New Jersey), and casinos pro-
vided at least 17,000 local jobs.

Until Hurricane Katrina. While much of the focus in Katrina’s after-
math was the inundation of New Orleans, a large swath of the Gulf Coast
including Mississippi and Alabama was also devastated. All of Mississippi’s
coastal casinos, along with Senator Lott’s home in Pascagoula, were de-
stroyed (figure 5-3).

In an effort to assist casinos with rebuilding efforts (to bring back jobs,
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visitors, and revenues), the Mississippi state legislature eased the restric-
tions on the location of casinos. They may now be built up to 800 feet in-
land from a navigable water. Accordingly, casinos in Mississippi should
probably no longer be considered a water-dependent activity. In theory, if a
proposed casino project would require the filling of wetlands, the presump-
tions of the 404(b)(1) Guidelines would now apply, making it more chal-
lenging to receive a permit. In reality, however, it is not likely that the
Corps will deny permits as Mississippi communities begin to rebuild. It is
also unlikely that the EPA will veto these permit decisions.

Sweedens Swamp and the market-entry theory:
“It depends on what the meaning of the word ‘is’ is.”

Long before President Clinton demonstrated his ability to parse the English
language,3 the 1986 veto to protect Sweedens Swamp illustrated that the
word “is” can be interpreted in several ways. Under Section 404(c), the EPA
may veto any Corps permit that results in unacceptable adverse environmen-
tal effects. The Corps issues thousands of individual permits annually, and
the veto, although a potential hammer, has been employed sparingly. On oc-
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casion, however, the EPA has used the veto to vindicate its interpretation of
the 404(b)(1) Guidelines. It did so in the case of Sweedens Swamp to up-
hold the “market-entry” approach in the alternatives analysis.

The alternatives analysis requires that “practicable” alternatives be ex-
amined—but what does “practicable” mean? The 404(b)(1) Guidelines
specifies that an alternative is practicable when “it is available and capable of
being done, after taking into consideration cost, existing technology, and
logistics in light of overall project purposes” (emphasis added). While this
regulatory definition clarifies the term a bit, it creates additional questions.
When, for example, is a site available?

A dispute between the Corps and the EPA over the issue of availabil-
ity came to a head over a proposed shopping mall in Attleboro, Massa-
chusetts. In April 1982, Pyramid, a developer, purchased an 80-acre site in
Attleboro with the intent to construct a shopping mall. While the Attle-
boro site was well situated for a mall, unfortunately for Pyramid it was also
the location of Sweedens Swamp, which consisted of almost 50 acres of
red maple swamp. Three miles away in North Attleboro, an alternative
upland site was available; however, a competing mall developer later ac-
quired a purchase option on the North Attleboro site in July 1983. The
following summer Pyramid applied for a section 404 permit to fill in
Sweedens Swamp, and one of the key questions was at what point does
the alternatives analysis begin—at the time that Pyramid entered the mar-
ket to construct a mall or at the time of the permit application? Under
the market-entry test, the North Attleboro site (although now in the
control of a competitor) could be considered a practicable alternative. Un-
der the time-of-application test, the North Attleboro site would not be
evaluated.

The Corps adopted the time-of-application test, which eliminated the
need to consider the North Attleboro (upland) site. The EPA disagreed and
endorsed the market-entry approach. In vetoing the project, the EPA con-
cluded that the shopping mall would result in unacceptable impacts to
wildlife, in part because of the availability (in the past) of an upland site—
the North Attleboro property. Of course, that site was no longer available,
and Pyramid sued, claiming that the EPA’s interpretation of its regulations
was arbitrary and capricious.

Pyramid observed that the 404(b)(1) Guidelines use the present
tense—“is available”—and contended that the EPA’s market-entry test es-
sentially changed “is” to “was.” Pyramid also relied on the U.S. Supreme
Court’s decision in Gwaltney (discussed in chapter 2) as precedent for the
importance of paying attention to verb tenses. The agency responded that it
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was interpreting “availability” in light of the overall purpose of the Clean
Water Act and the 404(b)(1) Guidelines, which is to encourage developers
to avoid wetland impacts. In the EPA’s view, the market-entry test was nec-
essary to ensure that developers did not game the system, waiting to apply
for a permit after upland alternatives were no longer available. The case
eventually reached the Second Circuit Court of Appeals, which upheld the
EPA’s interpretation as reasonable in a 2-1 decision. The dissenting judge
pointed to the present tense (“is available”) and noted that the market-entry
test was inherently vague:

When does a developer enter the market? When he first contemplates a
development in the area? If so, in what area—the neighborhood, the
village, the town, the state or the region? Does he enter the market
when he first takes some affirmative action? If so, is that when he
instructs his staff to research possible sites, when he commits money
for more intensive study of those sites, when he contacts a real estate
broker, when he first visits a site, or when he makes his first offer to
purchase?

Nevertheless, the EPA emerged with a victory and a mandate to require
that the Corps use the market-entry test when conducting an alternatives
analysis.

This case, known as Bersani v. Environmental Protection Agency, is in-
cluded in many environmental law casebooks. But here’s the funny thing:
generally the Corps does not use a market-entry test in the field. It may have
the authority to do so, but as a practical matter it is difficult to apply. So
Bersani may be interesting from an academic perspective, but does not pro-
vide realistic insights into the day-to-day application of the Clean Water Act
section 404 program. Court decisions might tell us what the outer limits of
an agency’s authority are, but they do not necessarily tell us what is happen-
ing in the field.

The mitigation MOA: Resolving the buy-down
and sequencing dispute

Another central issue in Bersani (and one that tends to be ignored in the en-
vironmental law course books) was the role of compensatory mitigation in
the permit process. Pyramid proposed to fill 32 acres of Sweedens Swamp,
but promised to create 36 acres of wetlands elsewhere. In the Corps’ view,
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the compensatory mitigation could be considered in the alternatives analy-
sis. If a permit applicant offered an attractive compensatory mitigation
package, thus reducing overall impacts to a negligible level, there was no
need to conduct a rigorous alternatives analysis. The permit applicant could
in effect “buy down” the impacts through compensatory mitigation and
thereby avoid the avoidance requirement (Gardner, 1990).

Even though the Corps of Engineers is nominally a military organiza-
tion, its regulatory program operates in a decentralized fashion. There are
thirty-eight Corps districts in the United States, and there are variations be-
tween (and even within) each district with respect to interpreting regula-
tions and guidance. In the 1980s, some Corps districts used the buy-down
approach. Other districts, however, advocated using a sequential approach:
avoid impacts, then minimize unavoidable impacts, and finally compensate
for any remaining impacts through restoration, enhancement, creation,
and/or preservation of other wetlands. Under the mitigation “sequence,”
compensatory mitigation could only be considered at the end of the pro-
cess. An attractive mitigation package could not be employed to reduce or
eliminate the alternatives analysis and the initial objective of avoiding wet-
land impacts. The EPA interpreted the 404(b)(1) Guidelines to require the
“avoid-minimize-compensate” sequence.

The inconsistent application of the 404(b)(1) Guidelines did not go
unnoticed. In 1986, the Senate Subcommittee on Environmental Pollution
directed the two agencies to form a work group to respond to concerns
from the environmental community, private landowners, and industry
groups. After years of discussions, the Corps and the EPA settled their dif-
ferences in a memorandum of agreement (MOA), which was published in
the Federal Register in March 1990. The MOA contained interpretive rules
and statements of policy, and the agencies did not seek public notice and
comment. The MOA was not a regulation and did not have the force of law.
Nevertheless, it contained very important information and guidance about
how the 404(b)(1) Guidelines (which are regulations with the force of law)
would be applied by regulators in the field.

The MOA committed the Corps for the first time to an overall goal of
“no net loss” of wetlands within the section 404 regulatory program. This
statement of policy was clearly aspirational, and the MOA recognized that
it may not be feasible to achieve no net loss through compensatory mitiga-
tion in each and every permit action. But the MOA did note that compen-
satory mitigation would play an important role in striving for no net loss.
Even more important, the MOA clarified the appropriate procedures for
considering compensatory mitigation; it endorsed the EPA’s approach.
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Henceforth, all Corps districts would apply the sequence of avoid, mini-
mize, and compensate (figure 5-4). Compensatory mitigation could not be
used to buy down a project’s impacts to bypass the avoidance step (i.e., the
alternatives analysis). Although the MOA was not a legally binding docu-
ment, it nevertheless had a significant impact on the way that the Corps re-
viewed permit applications.
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When the 1990 MOA was published, environmental groups and the
regulated community both were critical (Gardner, 1990). Environmental
groups were outraged at the process. They were not concerned that the
public played no role; rather, they were concerned that after the Corps and
the EPA had negotiated the MOA, it was reviewed and revised by John Su-
nunu, then–White House Chief of Staff, and others in the Bush administra-
tion. The environmental groups claimed that Sununu “pulled rank” and
had watered down the MOA, making certain provisions ambiguous. Put-
ting aside the issue of whether the slight changes eviscerated the environ-
mental benefits of the document,4 it was entirely appropriate for the White
House to review the MOA. The Corps and the EPA are executive branch
agencies, and their ultimate boss is the president.

Furthermore, the final MOA could not have been entirely toothless,
because the regulated community sued to invalidate it. ARCO Alaska, Inc.
and others claimed that the MOA should have gone through a notice-and-
comment process. Although these groups could establish standing to sue
(the alleged procedural error led to an MOA that would injure them by in-
creasing the costs of projects), the Ninth Circuit Court of Appeals ruled
that their lawsuit was brought too soon (Municipality of Anchorage v. United
States, 1992). Their claims were not yet ripe, in part because of the ambigu-
ities contained in the MOA. Accordingly, any such challenge to the MOA
would need to be done in the context of its application to a specific project.
Ironically, the changes that the environmental groups criticized actually
served to insulate the MOA from legal attacks.

The old Corps returns: The EPA vetoes the Yazoo
River Project

While the 1990 MOA illustrates that the Corps and the EPA can work to-
gether (at least at the Washington level), the cooperative nature of the rela-
tionship has varied over the years. Sometimes interagency tensions resulted
from personality conflicts, and sometimes they arose from genuine policy
differences (or a combination of the two). The Corps’ Yazoo Backwater
Area Project, and the EPA’s initiation of its section 404(c) veto process in
2008, demonstrates that despite progress, the historic missions of the two
agencies can still work at cross-purposes.

Located in the Yazoo River Basin in west-central Mississippi, the Yazoo
Backwater Area is prone to frequent flooding (figure 5-5). As water levels
reach a certain point in the Mississippi River, its waters back up into its
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tributaries, including the Yazoo River. When the Yazoo River reaches its ca-
pacity, the Yazoo River Basin can no longer be drained, and flooding re-
sults. To prevent this flooding, the Corps constructed a floodgate to keep a
rising Mississippi River’s waters from the Yazoo River. Like many govern-
ment projects, there was an unintended consequence. When the floodgate
is closed, the Yazoo River Basin cannot drain, and flooding still results.
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Figure 5-5. Location of the Yazoo Backwater Area Project. (Source: U.S. Fish and
Wildlife Service.)



Consequently, in the Flood Control Act of 1941, Congress authorized the
Yazoo Backwater Area Project. There were many separate parts to the proj-
ect. Along with levees and drainage structures, the federal government
would construct pumping stations; the federal government (i.e., taxpayers)
would bear the entire cost of the project.

Although other federal agencies raised concerns about the impact on
wildlife (the U.S. Fish and Wildlife Service did so starting in 1956) and
wetlands (as the EPA did in 1982), the Corps proceeded with various
pieces of the project as Congress provided appropriations. The Water Re-
sources Development Act of 1986 changed the rules of the game, and re-
quired that local sponsors cost-share—that is, pay part of the project costs,
25 percent in this case. No entity in Mississippi wished to contribute this
amount, and new work ceased for ten years. Then in 1996 Congress re-
versed itself and committed the federal government to fully funding the
project. The Vicksburg District of the Corps of Engineers went back to
work.

When Congress first authorized the project, there were no federal envi-
ronmental laws to speak of, and wetlands were viewed as nuisances to be
drained. Beginning in the 1970s, however, Congress began to enact mean-
ingful environmental laws, such as the National Environmental Policy Act
(which requires an environmental study before a federal project can pro-
ceed) and the Clean Water Act. When the Vicksburg District recommenced
its work in 1996, it needed to comply with these environmental statutes,
which caused further delays.

One might think it odd that a project such as the Yazoo Backwater
Area Project, which Congress had specifically authorized, could be held up
by environmental laws. If Congress approved a project (and funded it),
shouldn’t the Corps proceed? But the National Environmental Policy Act
and the Clean Water Act were also passed by Congress. A typical approach
to statutory interpretation is to try to reconcile laws that seemingly are in
conflict with each other. In this context, the Corps may move forward with
the project, but it must do so in accordance with environmental statutes. If
Congress desires that a project be exempt from environmental statutes and
regulations, it can pass another law declaring the exemption. (Famous, or
infamous, examples include the Tellico Dam project on the Little Tennessee
River and the border fence in Southern California.) But Congress has not
exempted the Yazoo Backwater Area Project from environmental require-
ments, including the 404(b)(1) Guidelines.

As part of the project, the Corps intended to construct a pumping sta-
tion that would have the capability of moving water at the rate of 14,000
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cubic feet per second, which is the equivalent of more than 9 billion gallons
per day. While the footprint of the pumping station itself would result in
only 52.6 acres of wetland impacts, the environmental impact of the pump-
ing station’s operation would be staggering: approximately 67,000 acres of
bottomland hardwoods would be adversely affected. More than a third of
this area (26,300 acres) would be drained to such an extent that it would no
longer be considered wetlands, and the rest (40,700 acres) would be de-
graded. (Note that 67,000 acres is 104.7 square miles, which is roughly the
size of Jackson, Mississippi.) The project was estimated to cost more than
$220 million to construct and $15 million annually to operate. The vast
scope of the project and its massive environmental impacts harkened back
to the Corps of Engineers of yesteryear, in which it did not see a river it did
not want to dam or control.

But times and, more important, environmental laws have changed.5 In
March 2008, the EPA announced its intention to veto the Yazoo Backwater
Area Project under Clean Water Act 404(c), based on unacceptable envi-
ronmental impacts, and it indeed vetoed the project in September 2008.
This is only the twelfth time that the EPA has exercised its veto authority,
and the first time in more than seventeen years. While the 404(c) veto
might seem to be a vestige of an earlier era, the Yazoo Backwater Area Proj-
ect demonstrates its continued relevance. Occasionally, the EPA and the
Corps (or at least some Corps districts) are still beasts moving in different
directions.

To put the Yazoo Backwater Area Project in perspective, consider that
each year from 2000 to 2006 the Corps granted permits to fill between
13,887 and 24,650 acres. The Yazoo project, with its 67,000 acres of im-
pacts, would by itself exceed these annual national wetland losses. The proj-
ect would seem to be utterly inconsistent with the goal of no net loss, to
which we now return.
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Chapter 6

No Net Loss: Lies, Damned Lies,
and Statistics

The government began formulating agricultural policy in 1794, when
the residents of western Pennsylvania started the Whiskey Rebellion in
response to an excise tax on corn liquor. The agricultural policy formu-
lated in 1794 was to shoot farmers. In this case, the federal government
may have had it right the first time.

—P. J. O’Rourke, Parliament of Whores (1991)

While P. J. O’Rourke, recalling the federal government’s response to the
Whiskey Rebellion, directed his invective against farmers in the context of
modern-day agricultural subsidies, a similar sentiment could be adopted by
wetland activists. Agricultural activities have been the primary cause of his-
torical wetland losses in the United States. But farmers did not act on their
own; here the federal and state governments were their partners. Indeed,
through a series of Swamp Lands Acts beginning in 1849, the federal gov-
ernment encouraged states to reclaim wetlands (areas “wet and unfit for
cultivation”) and put them to more productive use to feed a growing na-
tion. It was not until much later that the federal government, public, and
even farmers recognized the value of wetlands in their natural state.

The general policy toward wetlands today is captured in the pithy slo-
gan “no net loss.” The first Bush administration endorsed a “no net loss”
policy, as did the Clinton administration. Like most slogans, it is an over-
simplification of a complicated subject. In 2006, outgoing Secretary of the
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Interior Gale Norton declared that we had accomplished the objective of
no net loss in terms of acreage through various incentive and regulatory
programs (Dahl, 2006). Critics ridiculed this assertion of “mission accom-
plished,” noting that golf course water hazards were included in the wet-
land totals (Barringer, 2006; Colbert Report, 2006). Yet both the (second)
Bush administration and its environmental critics were correct.

This chapter takes a brief frolic and detour from our general focus on
the Clean Water Act. In examining the history of wetland losses in the
United States and the progress, or the lack thereof, we have made toward
satisfying the “no net loss” of wetlands policy, it is important to look be-
yond one regulatory program. We begin by reviewing the past and present
threats to wetlands: agricultural activities, general development (such as
home-building, road-building, and other construction projects), and exotic
species—both plant and animal. We will then consider the government’s re-
sponse to these threats, which includes not only the Clean Water Act sec-
tion 404 regulatory program, but financial disincentive and incentive pro-
grams for farmers and encouraging Cajuns to eat nutria (it’s the “other”
other white meat). Finally, we will review the effectiveness of these mea-
sures. While it is accurate, in one sense, to declare that the United States is
meeting the goal of no net loss, it is a hollow victory when one looks be-
yond the mere acreage totals. And, as we shall see, it is also a bit unfair to
blame only the farmers.

The starting point: A nation of farmers

To gauge wetland losses (or gains), you must start with a baseline. The
FWS estimates that in the 1780s, the area that makes up the current coter-
minous United States (i.e., excluding Alaska and Hawaii) had approxi-
mately 221 million acres of wetlands of various types (Dahl, 1990). There
are several ways to make this estimate, such as reviewing historical agricul-
tural drainage records or using hydric soil data. Soils can maintain hydric
characteristics long after they are drained, and thus current records can be
relied upon to determine likely past wetland conditions. (And, as we saw in
chapter 3, these relic hydric soils should not be the sole criterion to deter-
mine whether a site is a wetland today.) While no one knows for certain how
many acres of wetlands existed at the time of European settlement, most es-
timates are close, ranging from 211 million to 221 million acres. What we
do know for certain is that we have lost millions of acres since the 1780s.
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A frequently cited statistic is that we have lost more than half of our
original wetland base. A 1990 FWS report pegged the number at 53 per-
cent, which would be 60 acres an hour, every hour, every day, every year, for
200 years. Note that these statistics exclude consideration of Alaska. Given
its size, small population, and relatively undeveloped condition, its inclu-
sion would skew the numbers (and the policy debate). Alaska alone has ap-
proximately 170 million acres of wetlands, and less than 1 percent has been
developed. If one includes Alaska, then the rate of historic wetland losses
for the nation drops to about 30 percent. So one could argue that less than
half our wetland base remains (excluding Alaska), or one could contend
that more than 70 percent is still with us (including Alaska). The former is
the more persuasive case, especially when one begins to look at individual
states and regions.

Ten states have lost more than 70 percent of their historic wetland
base; California and Ohio have lost more than 90 percent (Dahl and John-
son, 1991). Six states (Illinois, Indiana, Michigan, Minnesota, Ohio, and
Wisconsin) account for more than 36 million acres of wetland losses.
Florida is the leader in terms of total acreage lost, with more than 9.3 mil-
lion. What do these states have in common? They are farming states.

It should be no surprise that states with many wetlands would become
agricultural hubs. Wetland soils can be extraordinarily fertile. If a wetland
can be drained sufficiently or if the water regime can be controlled, a farmer
can then reap the benefits of the rich soil (Vileisis, 1997). For example, the
Everglades Agricultural Area, south of Lake Okeechobee, has been one of
the most productive farming areas in the region.

With government subsidies and price supports, farmers continued to
drain and convert wetlands well into the twentieth century. Between 1950
and 1970, annual wetland losses attributable to agricultural activities were
about 250,000 acres. By the 1970s and 1980s, the rate of loss was still
290,000 acres per year (Dahl and Johnson, 1991). Only recently, due to
agricultural reforms that will be discussed shortly, has farming ceased to be
the primary cause of wetland losses. Urban and rural development have
taken the lead (Dahl, 2006).

If you build it, they will come.

As the U.S. population increased, more land was brought into agricultural
production to satisfy the nation’s nutritional needs. But the expanding
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population also needed somewhere to live. And to shop. Accordingly, wet-
lands, which often were less expensive than uplands, were ditched and
drained for housing developments and shopping centers.

Many people like to live near nature. Unfortunately, this is not a good
thing for nature (including wetlands and the species that depend on this
habitat). One of the ironies of the home-building industry is that the names
of the communities often reflect the habitat destroyed or animals displaced.
Thus, the upscale home development called Olde Cypress in Naples,
Florida, which wiped out more than 174 acres of wetlands, including cy-
press sloughs, has inviting neighborhoods such as Egret Cove, Ibis Land-
ing, and Wild Orchid at Woodsedge.

With the advent of large shopping malls and big-box stores (along with
their acres of parking lots), wetlands have come under a new threat. An old
joke about wetland indicators illustrates the perceived proclivity of devel-
opers to choose wetlands as the preferred building site: “How can you tell
if an area is a wetland? Look for hydrology, hydrophytic vegetation, hydric
soils, and whether there is a Walmart store.”

Road construction contributes to wetland losses directly and indirectly.
Often these linear projects cannot avoid wetlands. The placement of the fill
for the road obviously destroys a particular site, but the impacts are much
farther reaching. A road can alter water flows, thereby degrading a larger
area of wetlands. For example, I-75, known as Alligator Alley, bisects
southern Florida and disrupts the natural sheet flow toward Everglades Na-
tional Park and Florida Bay. A road can also open up previously inaccessible
places to development. Environmental groups opposed the construction of
the Suncoast Parkway in west-central Florida not only for its direct impacts
on hundreds of acres of wetlands, but for the indirect impacts as well
(Sierra Club v. U.S. Army Corps of Engineers, 2002). The Suncoast Parkway
has contributed to the development of Pasco County (one of the fast-
est growing counties in the country) and the reduction of its wetland
resources.

A growing population also requires a ready energy supply. The search
for oil and gas off of Louisiana’s coast has contributed to the rapid loss of
coastal marshes, and the 2010 Deepwater Horizon oil spill debacle may ex-
acerbate that decline. Mountaintop removal mining in Appalachia, dis-
cussed in chapter 4, which involves accessing the coal by removing the tops
of mountains and discarding the “overburden” into valleys, has resulted in
the destruction of thousands of acres of wetlands and thousands of miles of
streams. Once the coal or oil or gas is extracted and used to produce elec-
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tricity, that energy must be transported to individual homes and businesses.
The utility lines that transect our communities also affect wetlands.

Some enterprising attorneys filed a multimillion-dollar lawsuit claim-
ing that the oil companies are responsible for damages related to Hurricane
Katrina. Scientists have contended that the oil companies’ system of canals
degraded Louisiana’s coastal marshes (Streever, 2001), which serve as a nat-
ural barrier to ameliorate storm surges and flooding. The legal argument is
that if the companies’ actions had not harmed the coastal wetlands, the
wrath of Hurricane Katrina would have been significantly reduced. While
there is some causal connection (albeit likely too attenuated to establish tort
liability), the oil companies are not solely responsible. Everyone who relies
on the energy they produce is implicated.

The other illegal alien problem: Invasive species

It is not just people who are the nonnative species moving into wetlands.
For example, Everglades National Park is now home to the Burmese py-
thon (Harvey et al., 2008). As its name suggests, the python is not native to
Florida, but the Everglades has become a dumping ground for pet owners
who tire of their reticulated constrictors. Many people were amused (or
grossed out) by the 2005 photograph depicting a fight between a 6-foot
Florida alligator and an overly ambitious 13-foot Burmese python (figure
6-1). Neither survived (as the python was split open after attempting to in-
gest the gator), and clashes such as these graphically illustrate the battle
over alien and invasive species (figure 6-2 shows a different encounter).

An alien species is a nonindigenous or nonnative species. Also known
as exotic species, these are plants or animals that have been introduced, in-
tentionally or unintentionally, into a new environment. If their new envi-
ronment does not contain a natural predator or some other form to check
the alien species, the newcomer may expand its range, displace native spe-
cies, and be classified as an invasive or nuisance species. Alien and invasive
species can severely degrade wetlands.

Sometimes a species is introduced precisely because it can degrade wet-
lands. For example, John Gifford, the first American to earn a doctorate in
forestry, was among those who brought melaleuca, an Australian broad-
leaved paperbark tree, to Florida to help drain the Everglades. The Corps
of Engineers also used it to prevent flooding and to stabilize shorelines
along Lake Okeechobee (Dray et al., 2006). Melaleuca has proven to be too
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Figure 6-2. Direct competition. (Source: Everglades National Park. Photo credit:
Lori Oberhofer.)
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Figure 6-1. Duel to the death. (Source: Everglades National Park. Photo credit:
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effective. It now occupies more than a half million acres in South Florida,
and it is not a good neighbor. Melaleuca takes over cypress swamps, hard-
wood bottomlands, freshwater marshes, and other habitats. Melaleuca
stands can be dense; researchers have reported finding up to 31,000 trees
and saplings on a single acre (Mazzotti et al., 1997). The effect is to elimi-
nate native vegetation and animals. Accordingly, melaleuca is now viewed
as an invasive species, and the South Florida Water Management District
has spent more than $40 million over the past two decades to halt its attack
on wetlands. This figure does not include the millions of dollars the federal
government has expended for melaleuca control in Everglades National
Park and Big Cypress National Preserve.

Sometimes a species is introduced because it is pretty. Consider the case
of water hyacinths. A floating aquatic plant native to South America, it was
brought to the United States for ornament. It has lovely, bluish lavender
flowers. It also grows at an alarming rate and can choke waterways. Its thick
mats block sunlight, deplete oxygen levels in waterbodies, and even inter-
fere with navigation. Some states now prohibit its planting, and millions of
dollars per year are devoted to battling its spread. Florida alone spends over
$3 million per year (Mullin et al., 2000).

Animals can also qualify as invasive species. Perhaps the invasive animal
species with the most colorful history is the nutria. A semiaquatic rodent
from South America, it was imported to the United States in the 1930s for
its fur. E. A. McIlhenny, of Louisiana and Tabasco sauce fame, was among
those who owned several dozen nutria. Legend has it that a hurricane de-
stroyed their pens, releasing the nutria into the bayous of Louisiana, where
they became fruitful and multiplied. And multiplied, and multiplied again.
It seems that nutria’s predators, such as alligators, could not keep them in
check, and marsh plants offer abundant food. But as they munch away with
their orange teeth on the roots of these plants, they convert the marsh into
open water. The McIlhenny company historian disputes the details of the
story: his research indicates that E. A. McIlhenny did not import nutria
from Argentina; rather, he bought them from a preexisting nutria farm in
Louisiana (Bernard, 2010). A hurricane did not free the nutria, but McIl-
henny did so intentionally (which does not exactly acquit the old sauce-
man). But what is not disputed is the nutria’s range today, which reaches
New Jersey, nor its environmental impact. Nutria have been responsible for
tens of thousands of acres of wetland losses.

Whether or not the McIlhenny anecdote is true, the McIlhenny family
at least had a sense of humor. In 1988 John S. McIlhenny established a
charitable organization, the Coypu Foundation, which generously provides
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grants to higher education. Coypu is what some in the Spanish-speaking
world call nutria.1

With wetlands under assault from farmers, developers, and semi-
aquatic rodents with orange teeth, the government (federal and state) has
stepped in with a variety of mechanisms to try to stem the losses.

Agricultural sticks and carrots: Swampbuster and the
Wetlands Reserve Program

To respond to wetland losses due to agricultural activities, the federal gov-
ernment decided to hit farmers where it would hurt the most: their subsi-
dies. Since the Great Depression, the federal government has offered farm-
ers (and now agribusiness) a suite of economic incentives to ensure the
solvency of farming operations and a secure food source. In 1985, how-
ever, Congress enacted what is known as the “Swampbuster” program,
which represented a dramatic shift in federal policy (Williams, 2005). In-
stead of encouraging and underwriting farmers’ draining of wetlands, the
federal government would now penalize such conversion activities. Under
Swampbuster, if a farmer drained or altered a wetland to produce an agri-
cultural commodity, the farmer would be ineligible to receive federal bene-
fits, such as loans, subsidized insurance, and price and income supports.
Swampbuster is an odd name, and slightly misleading: swamps (and other
wetlands) were not being busted; they were being protected. Or at least the
federal government was creating disincentives to their draining. Perhaps a
more accurate sobriquet would have been “Subsidybuster,” but that could
have roused greater opposition in the farm lobby.

If the Swampbuster program was a stick, the Wetlands Reserve Pro-
gram (and other similar programs such as the Conservation Reserve Pro-
gram and the Environmental Quality Incentives Program) was the carrot.
The federal government would pay farmers to undertake environmentally
beneficial actions. The farmers would not be raising crops; they would be
restoring and protecting wetlands.

Under the Wetlands Reserve Program, the federal government will pay
for all or most of the wetland restoration costs. In addition, the govern-
ment will compensate the farmer in return for the promise that the site will
be maintained as a wetland. The level of payments that a farmer receives is
contingent on what the government (and public) obtains in return. If the
farmer agrees to convey a permanent easement (i.e., promises that the re-
stored area will never be developed or converted back to crops) to the De-
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partment of Agriculture, the agency will pay for the easement and 100 per-
cent of restoration costs. For a thirty-year easement (i.e., the restored site
cannot be developed or put into agricultural production for thirty years),
the agency will provide between 50 and 75 percent of what it would pay for
a permanent easement and 75 percent of restoration costs. If the farmer
does not wish to convey a property interest such as an easement, the farmer
and the agency may agree that the site will be restored and maintained for a
minimum of ten years. In such cases, the agency will not make an easement
payment, but will pay up to 75 percent of restoration costs.

Established in 1990, the Wetlands Reserve Program has been popular
with farmers. From fiscal year 1992 to fiscal year 2007, the Natural Re-
sources Conservation Service (the agency within the Department of Agri-
culture that administers the Wetlands Reserve Program) entered into more
than 10,000 contracts with landowners, enrolling almost 2 million acres at
a cost of approximately $2.1 billion (NRCS, 2010). While it is yet another
subsidy for the agricultural community, it is a nonregulatory approach to
wetland protection and one that provides wide public benefits, such as im-
proved water quality and increased bird habitat. The Wetlands Reserve Pro-
gram relies on farmers to volunteer, and in light of the burgeoning ethanol
and biofuel market, it is an open question whether farmers will continue to
enroll land at the current levels.

Offsetting development impacts: Compensatory mitigation

Whereas the Wetlands Reserve Program relies on farmers to volunteer and
sign up to restore wetlands, the Clean Water Act takes a more traditional,
regulatory approach. A developer (or anyone else) who wishes to fill in a
wetland must obtain a section 404 permit from the Corps of Engineers. As
explained in chapter 5, the Corps will analyze the proposed project through
a sequence: avoid, minimize, and compensate. Wetland impacts must be
avoided to the extent practicable (as determined by the alternatives analy-
sis), and any unavoidable impacts must then be minimized. If any wetland
impacts remain after minimization, the Corps will require compensatory
mitigation. The permittee must promise to restore, enhance, create, and/or
preserve other wetlands to offset the environmental impacts of the develop-
ment project.

The Clean Water Act does not use the term “mitigation.” Nor initially
did the 404(b)(1) Guidelines. The details of the requirements for com-
pensatory mitigation were found (until very recently) only in guidance
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documents, such as the 1990 MOA between the EPA and the Corps (Na-
tional Research Council [hereafter NRC], 2001).

Recall that the 1990 MOA resolved the controversy of buy-downs ver-
sus sequencing in favor of the latter: compensatory mitigation could not be
used to weaken the alternatives analysis. The 1990 MOA also provided ad-
ditional guidance on the use of compensatory mitigation. The agencies ex-
pressed a preference for on-site mitigation, which is mitigation on or near
the development site. The agencies also endorsed in-kind mitigation. In-
kind mitigation relates to the type of wetland function that a development
project affects. For example, if a housing development destroys wetlands
that provided habitat for migratory waterfowl, in-kind mitigation would
seek to offset the loss of that particular wetland function. Furthermore, the
1990 MOA favored restoration and enhancement, rather than creation or
preservation, as acceptable forms of compensatory mitigation. As justifica-
tion for this policy, the 1990 MOA noted the uncertainty surrounding the
likelihood of success in creating wetlands and noted that preservation of ex-
isting wetlands alone does not contribute to no net loss. If 10 acres of filled
wetlands are exchanged for 10, 20, or even 30 preserved acres (i.e., legally
protected through the use of a conservation easement), there is still a net
loss of 10 acres. The agencies therefore counselled that preservation should
be used as the sole source of compensatory mitigation only in exceptional
cases.

In theory, to achieve the goal of no net loss (and the general goals of
the Clean Water Act), the Corps could deny many section 404 permit appli-
cations. In practice, it rarely does. One newspaper study (provocatively and
accurately titled “They won’t say no”) found that the Jacksonville District
denied just one permit application from 1999 to 2003. During that time
period, the district authorized more than 12,000 permits (Pittman and
Waite, 2005). As the Corps’ own data illustrate, the Jacksonville District’s
record is not an anomaly. Nationwide, the Corps grants thousands of per-
mits each year and denies only a few hundred (figure 6-3).

Instead of permit denials, the Corps relies heavily on the concept of
compensatory mitigation to meet the no net loss goal (Gardner, 2005). We
will see shortly that this reliance is unwarranted.

The Cajun solution: Eat a nutria, save a wetland.

Before examining the effectiveness of Swampbuster, the Wetlands Reserve
Program, and the Clean Water Act in contributing to the goal of no net

102 Lawyers, Swamps, and Money



loss, let us consider the government’s response to the problem of invasive
species. The federal and state governments can and do prohibit the impor-
tation or release of invasive species, but the horse and all of its nonnative
friends are out of the barn already. The government can regulate people,
but nature is not so receptive. It is a challenging issue, to say the least.

Louisiana has tried two approaches worth noting with respect to nu-
tria: paying bounties and encouraging a new cuisine. With federal funding
through the Coastal Wetlands Planning, Protection, and Restoration Act,
the Louisiana Department of Wildlife and Fisheries pays hunters and trap-
pers $5 a head (or in reality, a tail). In the 2008–2009 season, 262 par-
ticipants received $1,670,190 for killing 334,038 nutria by trap, rifle, or
shotgun (Weibe and Mouton, 2009). The program has contributed to a re-
duction in areas damaged by nutria (from about 80,000 to 20,000 acres),
while also providing much opportunity for shooting practice.
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Another “market”-based approach was to encourage a culture of eating
nutria. Chef Enola Prudhomme was recruited in the effort, and nutria
recipes are posted on the Web site of the Louisiana Department of Wildlife
and Fisheries (figure 6-4). (If you have a broader palate, consult the Inva-
sive Species Cookbook, published by the Bradford Street Press.)

Reportedly, nutria tastes more like rabbit than chicken. Some have
even suggested renaming it “bayou rabbit” for marketing purposes. Al-
though it is a plentiful source of low-fat protein, the fact that it is a rodent
(and frequent roadkill) has tended to dampen the public’s demand.

Net gains on agricultural lands

First the good news: Not only have wetland losses due to agricultural activ-
ities declined, but we have actually seen a net gain in wetland acreage in
farming areas. The disincentive of Swampbuster and the affirmative pay-
ments of the Wetlands Reserve Program appear to be working. There is also
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Figure 6-4. Innovative Cajun cuisine. (Source: Louisiana Department of Wildlife
and Fisheries.)

Nutria Chili

Recipe by: Chef Enola Prudhomme

3 tablespoons vegetable oil
2 pounds nutria ground meat
1 tablespoon + 1 teaspoon salt
1 teaspoon red pepper
1 tablespoon + 1 teaspoon chili powder
1 cup diced onion
1 cup diced green bell pepper
1 cup diced red bell pepper
1 cup tomato paste
4 cups beef stock (or water)
1 can red kidney beans (opt.)

In a heavy 5-quart pot on high heat, add oil and heat until very hot. Add nutria
meat, and cook and stir 10 minutes. Add salt, red pepper, chili powder, onion and
both bell peppers. Cook and stir 15 minutes. Add tomato paste and 4 cups stock.
Cook 30 minutes; reduce heat to medium. Add red kidney beans; cook an addi-
tional 10 minutes. Serve hot!



an argument that unfavorable economic conditions for farming have con-
tributed to the decline. Nevertheless, from the mid-1970s to the mid-
1980s, agriculture was responsible for an estimated 137,500 acres of wet-
land losses annually (Dahl and Johnson, 1991). The trend has been
reversed. During the period 1998–2004, the FWS reports that agriculture
was responsible for a net gain of 70,700 acres, or more than 11,500 acres
per year (Dahl, 2006).

An example from New Jersey can help illuminate these dry statistics.
Although New Jersey has long been derided as a pollution haven (and a trip
on the New Jersey Turnpike does nothing to dispel the reputation), it re-
mains, as its license plates attest, the Garden State. New Jersey has more
than 733,000 acres of farmland (with 488,000 acres of cropland), and it is
the nation’s third-highest cranberry producer, behind Wisconsin and Mas-
sachusetts. It is also the home of the Franklin Parker Reserve, the largest
Wetlands Reserve Program project in the Northeast.

The Franklin Parker Preserve is a 9,400-acre freshwater wetland com-
plex located in the middle of New Jersey’s Pine Barrens. Portions of the site
had been used for cranberry operations, which required the manipulation
of the water regime through dikes and canals. Although still an aquatic en-
vironment, the cranberry bogs were a highly modified environment and
not functioning as native wetlands. In 2003, a land trust organization, New
Jersey Conservation Foundation, purchased the site. Two years later, it en-
rolled 2,200 acres into the Wetlands Reserve Program. The Natural Re-
sources Conservation Service paid $4.4 million for a conservation easement
and will also contribute $1 million to restoring the site. The cost comes out
to less than $2,500 per acre.

In several respects, the Franklin Parker Preserve highlights certain fac-
tors that are necessary for the long-term success of many restoration sites. It
is large, it is located adjacent to other protected lands—250,000 acres of
state-owned property—and it is owned by an entity that is devoted to its
long-term stewardship.

The performance of Clean Water Act mitigation sites offers a stark and
a more depressing contrast.

Paper gains, real losses: The failure of permittee-responsible
compensatory mitigation

For many years, the failure of compensatory mitigation was the Clean
Water Act section 404 program’s dirty little secret (Gardner, 1996). It was
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similar to the old Soviet joke: we pretend to work, and they pretend to pay
us. Permittees would pretend to provide functioning wetland mitigation,
and the Corps would pretend that it offset wetland impacts from permitted
activities.

State and federal studies in the early 1990s suggested that the scope of
the failure of compensatory mitigation projects was massive. In 1990 the
Florida state legislature requested the Florida Department of Environmen-
tal Regulation (DER) to review the performance of compensatory mitiga-
tion projects within the state. Examining sixty-three permits that required
wetland creation to offset development impacts, the DER found a stagger-
ingly high rate of noncompliance (Florida DER, 1991). A mere four per-
mittees—only 6.3 percent—had complied with their mitigation require-
ments. About a third of the permittees had not even bothered to attempt
their mitigation projects, even though the damage to wetlands had already
occurred.

Across the country in the state of Washington, a 1994 federal study of
seventeen restored and created mitigation sites yielded similar results. The
EPA and the FWS noted that two developers had taken no action to begin
the required compensatory mitigation. On the remaining sites, the agencies
discovered that eleven—nearly two-thirds—failed to provide an acceptable
level of ecological functions. Only four mitigation projects were function-
ing well.

In 1999, the EPA sought an objective and comprehensive review of
wetland compensatory mitigation success and failure from the National
Academy of Sciences. Although it was created by a congressional charter in
1863, the National Academy of Sciences is not an agency; it is a private,
nonprofit organization that advises the federal government on scientific
and technical matters. The primary operating arm of the National Academy
of Sciences is the National Research Council (NRC). Pursuant to the EPA’s
request (and a cooperative agreement that provided funding), the NRC
formed a thirteen-member interdisciplinary committee (formally known as
the Committee on Mitigating Wetland Losses) to evaluate mitigation prac-
tices under the Clean Water Act. The NRC committee was led by Dr. Joy
Zedler, a botany professor and Aldo Leopold Chair of Restoration Ecology
at the University of Wisconsin, and included other wetland ecologists, soil
scientists, hydrologists, environmental planners and consultants, an econo-
mist, and even a lawyer.

After two years of examining scientific literature, meeting with experts
and stakeholders, and conducting site visits, the NRC committee issued a
report that confirmed the concerns about compensatory mitigation. The
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NRC committee found that despite some progress in the past twenty years,
the “goal of no net loss of wetlands is not being met for wetland functions
by the [Clean Water Act section 404] mitigation program.” On paper, there
appeared to be no net loss—even a significant net gain of wetland acreage.
From 1993 to 2000, the Corps permitted approximately 24,000 acres of
wetlands per year to be filled. As a condition of those permits, the Corps re-
quired about 42,000 acres of compensatory mitigation each year. This
works out to a 1:1.8 ratio; that is, for every acre of wetland filled, the Corps
required 1.8 acres in compensatory mitigation. But looking behind the
numbers, the NRC committee found it was much too early and misleading
to declare victory.

First, replacement of lost acreage does not necessarily equal replication
of lost functions and ecosystem services. Wetlands are not fungible like
money (or even a ton of carbon dioxide). Different wetlands provide differ-
ent functions, and the value of their services depends greatly on their posi-
tion in the landscape. Consider a 10-acre riverine wetland that provides
flood storage capacity when the river overflows its banks, improves the
river’s water quality by filtering land-based pollution, and offers habitat for
migratory waterfowl. The value of these ecosystem services (to humans) is
contingent on a number of factors, including what property is protected
from flooding, how people use the river (drinking source, fishing, recre-
ation), and whether the bird species is of interest to birders or hunters. If the
Corps permits the riverine wetland to be filled for a housing development, it
might require 10, 15, or maybe 20 acres to be restored. But whether the res-
toration project truly offsets the environmental impacts of the development
activity depends on the functions and services lost due to the development,
the functions and services gained from the mitigation project, and the posi-
tion of the wetlands (filled and mitigation) on the landscape. Such a deter-
mination is obviously very complex, and the Corps traditionally has not
tracked wetland functions or services lost and gained. Instead, it has used
acreage as a rough surrogate. Thus, it is not possible to find that no net loss
for wetland function or ecosystem services has been met.

Even relying on the questionable metric of acreage, however, we can-
not declare that the Clean Water Act section 404 program has achieved no
net loss of wetlands. Such a conclusion assumes that the mitigation proj-
ects, or at least a majority of them, were successful. Yet while wetland losses
(in terms of acreage, functions, and ecosystem services) were real, mitiga-
tion success was ephemeral.

The committee found that mitigation failures were common for vari-
ous reasons. Sometimes the permittee would not even commence the
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promised restoration, enhancement, or creation project. Sometimes the
permittee would try, but the mitigation project would fail, perhaps due to
improper elevation or siting that led to insufficient water or too much wa-
ter. It is relatively easy to create a pond; it is much more difficult to create a
self-sustaining wetland. A successful wetland mitigation project requires a
commitment of time and money, as well as technical expertise. Permittees
were unwilling or unable to provide the necessary resources, and as a result
compensatory mitigation failure was rampant.

Even when a mitigation project was initially successful legally (meeting
any performance standards specified in the permit) and ecologically (re-
placing lost functions), long-term prospects were questionable. Once the
Corps approved the mitigation project as completed, it was assumed that
the new wetland would be fine on its own. Once the Corps signed off, that
ended the permittee’s responsibility for the site. It was presumed that na-
ture would take over. But the NRC committee cautioned that the “pre-
sumption that once mitigation sites meet their permit criteria they will be
self-sustaining in the absence of any management or care is flawed.” A miti-
gation site may need to be protected from trespassers, hydrological adjust-
ments may need to be made, and prescribed burns may need to be periodi-
cally conducted. Furthermore, a mitigation site might need to be protected
from invasive species. But for almost all permits, once the Corps gave its
stamp of approval on the mitigation site, no one was responsible for its
long-term stewardship.

An agency such as the Corps has enforcement powers, and one might
assume that when confronted with mitigation failures, the Corps would
take action. Indeed, it has a number of weapons in its arsenal. If a permittee
fails to comply with the conditions of its permit, the Corps has the legal au-
thority to revoke the permit or bring an administrative or judicial enforce-
ment action to force the permittee to complete the promised mitigation.
The NRC committee found, however, that monitoring of mitigation sites
and enforcement of mitigation conditions were not a priority within the
Corps.

Corps headquarters had issued “standard operating procedures”
(SOPs) for Corps districts. The SOPs divided regulatory activities into two
categories—those above the line and those below the line. “Above the line”
activities were those items that Corps regulators needed to accomplish;
they were the priorities. The “below the line” activities were deemphasized,
and Corps regulators were to turn to these items only after having accom-
plished the above the line activities. The priority item above the line was is-
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suing permits. Below the line were activities such as compliance inspections
for mitigation and multiple visits to a mitigation site.

With insufficiently clear performance standards, sparse agency moni-
toring and inspections, and almost nonexistent enforcement of mitigation
conditions, the Clean Water Act section 404 program was not achieving no
net loss for either wetland functions or acreage. The NRC committee did,
however, provide recommendations on how to improve the situation. The
Corps should increase its reliance on the first step of the sequence; in partic-
ular, impacts to wetlands that are difficult to restore, such as bogs and fens,
should be avoided. The committee also suggested that the Corps adopt a
landscape approach to permit-decision making, considering the whole wa-
tershed with respect to filling activities and mitigation projects. The com-
mittee also recognized that alternatives to permittee-responsible mitiga-
tion, such as wetland mitigation banks or in-lieu fee programs, offered
some advantages. Mitigation banks and in-lieu fees will be taken up in the
next chapters. While they represent an improvement over the traditional
approach of permittee-responsible mitigation, they are not without contro-
versies or critics.

No net loss: Mission accomplished?

In light of the abysmal failures of compensatory mitigation in the Clean
Water Act section 404, how could departing Secretary of Interior Gale
Norton declare that we achieved a net gain in wetlands during 1998–2004?
On the one hand, it was an accurate characterization of a FWS report that
found that the United States had an annual net gain of 32,000 acres in wet-
land area over that time period. But the report contains many caveats, and
the net gain in this case depended in part on what is considered a wetland.
As the agency candidly acknowledged, its methodology included ponds
(such as golf course water hazards) as wetlands—as had the earlier status
and trends reports. Although it was the inclusion of golf course water haz-
ards that brought ridicule, the larger point is that the ponds (whether on
a golf course or not) do not provide the same functions as wetlands and
consequently do not provide the same level of ecosystem services. No net
loss in wetland area does not necessarily equate to no net loss of wetland
functions. Indeed, the FWS report stated as much. So a declaration of
achieving a net gain may be technically accurate, but it is also incomplete
and misleading.
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A 2008 study provided a more nuanced picture. During 1998–2004,
wetlands in the coastal watersheds of the eastern United States were being
diminished at a rate of 59,000 acres per year (Stedman and Dahl, 2008).
Such a figure underscores the hollowness of focusing exclusively on wet-
land area. The EPA is, however, embarking on a National Wetland Condi-
tion Assessment, which would be a more qualitative examination of the na-
tion’s wetlands. A report is due out in 2013.

In the interim, federal and state agencies will continue to ponder how
best to create incentives to deal with invasive species, to encourage farmers
to be good environmental stewards of the land, and to offset wetland im-
pacts from permitted activities. We now turn to the vexing question of how
to improve the effectiveness of compensatory mitigation and one particular
proposed tool: wetland mitigation banking.
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Chapter 7

Wetland Mitigation Banking:
Banking on Entrepreneurs

[F]or what is land but the profits thereof[?]
—Sir Edward Coke, 1628

Sir Edward Coke, a seventeenth-century English jurist, suggested that the
value of real property is intrinsically tied to the ability to exploit its re-
sources: to farm the land, to harvest its trees, to mine its ore. Almost four
centuries later, this view continues to hold sway. Indeed, property (wet-
lands or otherwise) left in its natural state is often considered to be econom-
ically idle. Is it possible, however, for undeveloped land to yield a profit?
May an owner benefit economically by deciding not to develop land or by
actively restoring it to its natural condition? Until recently, the answer was
almost always “no.” But the rapidly growing business of wetland mitiga-
tion banking has changed the calculus. If properly implemented, mitigation
banking can offer economic benefits to private landowners and ecological
benefits to the public.

Wetland mitigation banking remains controversial, but has the poten-
tial to contribute to the goal of no net loss of wetlands. Its proponents de-
scribe it as the proverbial “win-win” situation. Its critics suggest it is a
modern-day version of selling Florida swampland to unsuspecting in-
vestors, only this time the public will bear the costs. Regardless of your
view, mitigation banking provides an intriguing administrative law case
study: it is a “market-based” approach to environmental protection in
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which the government controls both the supply side and the demand side
of the equation. It is also an industry that was initially built on guidance.

What is wetland mitigation banking?

As explained in the last chapter, the Corps typically grants a section 404 per-
mit on the condition that the permittee will offset its adverse wetland im-
pacts through compensatory mitigation (such as a restoration project). Tra-
ditionally, permittees performed the compensatory mitigation project
concurrent with or after the development project, either by doing the miti-
gation work itself or by hiring an environmental consultant or engineering
firm. And, as noted, this permittee-responsible mitigation did not fare well.
Permittees had little incentive to ensure that the mitigation resulted in a
functioning wetland. They had already completed or were in the process of
completing their development project, and the Corps generally showed lit-
tle interest in mitigation inspections and enforcement actions. Mitigation
banking seemed to offer an alternative: if the mitigation project was done
in advance of impacts, rather than after the fact, there should be a greater
likelihood of success.

Thus in its first iteration, mitigation banking was defined as advance
mitigation. Among the earliest mitigation bankers were state departments
of transportation (DOTs) (Environmental Law Institute [hereafter ELI],
2002). The Montana DOT, for example, knew that it would be constructing
miles and miles of linear road projects and that it would be impossible to
eliminate all wetland impacts. Accordingly, Montana DOT was also aware
that it would need to offset those wetland impacts. Instead of waiting to do
the mitigation projects after highway projects, it entered into a memoran-
dum of agreement (MOA) with the Corps. Montana DOT would do a res-
toration project before the highway project; when the restoration project
met certain performance standards, the Corps would award the Montana
DOT “wetland credits.” These credits would then be “banked” for future
use. The mitigation bank was, in effect, a savings account. The Montana
DOT would withdraw the banked credit when it needed to provide com-
pensatory mitigation for a later highway project. This is sometimes called a
single-user bank, since the bank is managed for the benefit of one entity.

Single-user banks were not limited to state DOTs.1 The Walt Disney
Company entered into an arrangement in the early 1990s that, while not
called a mitigation bank at the time, certainly was a forerunner and model
of advance mitigation (Gatewood, 1995). Disney was faced with long-
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range planning challenges. It had a comprehensive build-out plan for Dis-
ney World, which would affect 448 acres of wetlands on-site. Most Corps
section 404 permits, however, are valid for only five years; if a permittee has
not started its project within that time, it might need to start the permit
process over. Five years was too short a time horizon for Disney’s strategic
plan. In discussions with the Corps, Disney requested a twenty-year permit
and suggested an alternative to on-site mitigation: Disney would acquire
Walker Ranch, an 8,500-acre site that was under the threat of development,
and restore wetlands there. In terms of environmental benefits, the Walker
Ranch option appeared to be better than the on-site creation option. First,
more acres would be restored (and restoration was favored over creation),
and many acres would be restored before development impacts occurred.
Second, Walker Ranch was a key parcel that provided ecological connectiv-
ity between public lands to its east and west. Third, Disney ensured the
long-term management of the site by enlisting The Nature Conservancy to
serve as its steward.

The Walker Ranch option also benefitted Disney economically. To be
sure, the off-site mitigation, which would include 752 acres of restoration,
1,800 acres of enhancement, and 1,350 acres of preservation, was more ex-
pensive than the on-site creation of 600 acres: the off-site mitigation was es-
timated to cost $40–$45 million versus $38.5 million for the on-site work.
But by moving the mitigation off-site, Disney was then able to retain the use
of 600 acres of its property that otherwise would have been created wet-
lands. If that property is assigned a conservative value of $30,000 per acre,
then the off-site option at Walker Ranch made financial sense (table 7-1).

In theory, wetland mitigation banking offered several ecological advan-
tages over the traditional approach to compensatory mitigation (Gardner,
1996). First, because it was advance mitigation (done before development),
mitigation banking reduced temporal losses (the time period between wet-
land impacts from a development project and wetland gains from a suc-
cessful mitigation project). Second, mitigation banking offered a greater
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• On-site mitigation
� $38.5M + 600 acres of Disney property
� 600 acres @ $30,000 = $18M

• Off-site mitigation
� $40–$45M



likelihood that projects would be completed successfully. If performance
standards were not met, then no credits were generated; the mitigation
banker would have to try again. Contrast this with the traditional approach,
where the permittee promised to provide compensatory mitigation, but fre-
quently failed to do so, with few repercussions. Mitigation banking also was
more likely to result in larger wetland sites, which could be more sustain-
able than the so-called postage stamp mitigation. Moreover, because of
economies of scale, mitigation banking was thought to provide more cost-
effective (cheaper) means of compensatory mitigation.

Entrepreneurs began to look at the mitigation banking model to see if
there was a role for the private sector in the development and sale of wet-
land credits. Could a private company restore a degraded wetland and sell
the resulting credits to a permittee who needed to satisfy its compensatory
mitigation obligations? One of the initial barriers was the lack of a clear le-
gal framework that authorized wetland mitigation banking.

The legal status of mitigation banking (the early years)

As noted previously, the Clean Water Act does not use the term “mitiga-
tion.” Thus, it should be no surprise that it also contains no reference to
mitigation banking. The concept of producing and trading wetland credits
was foreign to the 92nd Congress in 1972. But mitigation banking was
also absent in agency regulations. It was not mentioned in either the EPA’s
section 404(b)(1) Guidelines in 1980 or the Corps’ regulations. Mitiga-
tion banking made its first, brief appearance in a formal agency document
in guidance. The 1990 Mitigation MOA between the Corps and the EPA
announced that mitigation banking “may be an acceptable form of com-
pensatory mitigation.” The MOA suggested that “an environmentally suc-
cessful bank” could be used as long as the Corps and the EPA approved.
Further guidance on the subject was promised.

Three years later the Corps and the EPA issued the additional guid-
ance, in the form of a four-page memorandum to the field. The August
1993 memo characterized itself as interim guidance, pending the results of
mitigation banking studies by the Corps’ Institute for Water Resources.
The memo reinforced the need to follow the mandatory sequence of avoid-
minimize-compensate. Mitigation banking was not to be an excuse to
avoid the avoidance requirement. The memo’s definition of mitigation
banking emphasized that it was advance mitigation:

114 Lawyers, Swamps, and Money



restoration, creation, enhancement, and, in exceptional circumstances,
preservation of wetlands or other aquatic habitats expressly for the pur-
pose of providing compensatory mitigation in advance of discharges into
wetlands permitted under the Section 404 regulatory program. (em-
phasis added)

Nevertheless, the memo also recognized that the agencies could authorize
the release of credits before the bank was fully functioning, to ensure that
the bank was financially viable. In such cases, it would be appropriate to im-
pose a higher ratio (e.g., 2 acres from the bank to offset 1 acre of impacts).
As we will see, the issue of early release of credits came under heavy criti-
cism from environmental groups and eventually led to a revised (and more
realistic) definition of mitigation banking.

Significantly, the 1993 memo added flesh to the bone by listing what
elements should be included in an agreement between the bank sponsor
and the agencies. Among other items, the agreement needed to establish
the baseline ecological conditions of the mitigation site; a methodology for
evaluating progress; accounting procedures for tracking credits and debits;
the geographic service area (i.e., the potential customer base—the area in
which credits could be used); monitoring requirements; and provisions for
perpetual stewardship of the site. In addition, the memo also recognized
that entrepreneurial banking could be permissible and wetland credits
could be bought and sold. The memo emphasized, however, that if a per-
mittee bought a mitigation bank credit, the permittee retained ultimate re-
sponsibility for meeting its compensatory mitigation obligations. The sale
of the credit was not (yet) expressly a transfer of liability.

Pembroke Pines: The first sale of credits
from an entrepreneurial mitigation bank

Although the 1993 interim guidance provided a framework for mitigation
banking, it remained a risky endeavor in which to invest. A mitigation
banker needed to spend money to prepare environmental studies, acquire a
mitigation bank site, navigate through a new and uncertain regulatory pro-
cess (at local, state, and federal levels), and begin the biological improve-
ments, such as removing invasive species and planting native vegetation. If
the mitigation bank then met certain performance standards, credits could
be released for sale. If the performance standards were not met, then the
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banker would have few if any credits to sell. Accordingly, it could take years
for a mitigation banker to make a return off its investment.

One of the earliest mitigation bank companies, Florida Wetlandsbank,
Inc., whose officials included a former developer, realized that it would take
years to get an entrepreneurial bank approved in south Florida (Gardner,
2003). They knew that the carrying costs of land (e.g., property taxes, mort-
gage payments) in south Florida would be prohibitively expensive. To min-
imize the costs and thus the risks, the company entered into an arrange-
ment with the City of Pembroke Pines. The company agreed to restore 445
acres of city-owned wetlands that were overrun and choked with melaleuca.
The company removed the invasives, regraded the land, and planted native
wetland vegetation. The vegetation survived (after some replanting), the
marsh thrived, and wildlife returned (more than 120 species have been doc-
umented on the site). Because the mitigation site met its performance stan-
dards, the agencies okayed the release of credits for sale.2

When the company sold a credit, part of the proceeds went to the city.
A portion of the city’s share was dedicated to the long-term maintenance of
the site, and part could be used by the city for other purposes. (It was re-
ported that the city received $3.5 million in licensing fees and an additional
$500,000 was set aside in a trust fund for maintenance of the site.) The first
credit was sold in January 1994. The mitigation bank sold its final credits in
1999, and the city now manages the area as an environmental park (with
boardwalks).

The Pembroke Pines Bank was a vast improvement over traditional
permittee-responsible mitigation. The project met its performance stan-
dards, and at the end of the day it had a steward (the city) with a trust fund
to care for the site. It appeared to be a net gain for everyone involved. The
city had a new park, and the company was rewarded financially for its risks.
It was easier for the agencies, which now could inspect a single, large miti-
gation site instead of trying to track down dozens of smaller sites. Even the
permittees who purchased the credits were happy. For a fixed price, they
were able to satisfy their compensatory mitigation obligations. State and
federal agencies had for the first time approved shifting the responsibility
for the compensatory mitigation from permittees to a mitigation banker (a
practice that would soon be expressly authorized in federal guidance).

On one level, it appears that the mitigation banker is selling a wetland
credit. In reality, the mitigation banker is selling a release or transfer of lia-
bility. The permittee is purchasing peace of mind: legal and financial cer-
tainty. If the mitigation bank site has problems—if it is an unusually dry (or
wet) year and the plants die; if feral hogs or nutria invade the site and cause
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damage—the permittee does not need to worry. That is now the mitigation
banker’s problem.

As the Pembroke Pines Bank demonstrates, there may also be a second
transfer. Once the credits are sold, once the site has met its performance
standards, a mitigation banker may transfer the responsibility to care for the
site to another party, such as the government or a land trust or conservancy
organization (NRC, 2001). Ideally, as was the case with the Pembroke
Pines Bank, the stewardship organization will receive ample funds to man-
age the site.

But if the Pembroke Pines Bank offered a model on how to improve
compensatory mitigation, not many entrepreneurs followed its lead. In the
early 1990s, almost all mitigation banks were publicly owned banks, such
as those run by state DOTs or port authorities (ELI, 1993). If the federal
agencies wanted to increase private investment in wetland mitigation bank-
ing, they were going to need to provide a firmer legal foundation for the
enterprise.

The 1995 mitigation banking guidance

Thus far, the rules governing mitigation banking were only in guidance
documents. While the guidance documents were available to the public,
they did not go through any public notice-and-comment process in their
development. The next major step that the agencies took was to issue even
more detailed guidance, only this time they did so through a notice-and-
comment process.

In March 1995, the Corps and the EPA, along with the FWS, NRCS,
and National Marine Fisheries Service (NMFS), published in the Federal
Register a proposed rule on the establishment and operation of wetland mit-
igation banks. Although the proposed rule was interpretive and a statement
of policy—and not a binding regulation—the agencies nevertheless sought
public input. This input was not legally required, but the agencies decided
that because of the controversial nature of the proposal, the final guidance
document would benefit from a public vetting. After receiving more than
130 comments, the agencies published a final version of the guidance in
November 1995.

Building on the 1993 interim guidance, the 1995 guidance set forth a
more detailed process for establishing a mitigation bank. First, a bank spon-
sor, the entity that would be responsible for the mitigation site, was encour-
aged to meet with the various agencies in a pre-application process. This
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pre-application process (which is common for large-scale development
projects as well) should serve to identify potential areas of agreement and
disagreement. The bank sponsor should then submit a prospectus to the
Corps, which will be the basis of the mitigation bank instrument. The mit-
igation bank instrument is a comprehensive document that governs how
the bank is established, how it generates credits, how and where the credits
may be sold, what financial assurances are required, and how the site will be
monitored and maintained. In a nutshell, the mitigation banking instru-
ment sets the rules for a particular mitigation bank.

The 1995 guidance established an interagency mitigation banking re-
view team (known as the MBRT), which approved mitigation banking in-
struments and oversaw the operation of mitigation banks. The composition
of the MBRT varied from Corps district to district, but typically included
representatives from the Corps, the EPA, the FWS, and perhaps NMFS
and state and local agencies. The Corps was designated the lead agency in
the MBRT, but the guidance envisioned the process playing out on a
consensus-based approach. While in theory having more wetland and wild-
life experts in the room leads to a better end product, a practical difficulty
turned out to be getting all the representatives in the same room at the same
time. Mitigation bankers have querulously noted the long delays in mitiga-
tion banking reviews.3

The 1995 guidance also elaborated on a host of policy considerations
related to mitigation banks. It again emphasized the need to follow the se-
quence of avoid-minimize-compensate. To bolster the financial security of
banks, the guidance recognized that a certain percentage of credits could be
released early, allowing “limited debiting of a percentage of the total credits
projected for the bank at maturity.” Banks could be established on private
and public lands, although credit generated from the latter would be re-
stricted to benefits the bank provided beyond current or planned public
programs. Restoration was the preferred form of compensatory mitigation
over enhancement and creation. Preserving wetlands could be used to aug-
ment a bank’s credits from other forms of compensatory mitigation, but
preservation-only banks were permissible only in “exceptional circum-
stances.” The guidance also clarified that when a mitigation bank sold a
credit, it then assumed the responsibility for the permittee’s compensatory
mitigation obligations.

Thus the 1995 guidance provided more detailed rules. It crafted a com-
plex procedure for bank approval and operation. Importantly, it allowed for
a mitigation bank to sell a release or transfer of liability. You might think
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then that this is a sufficient legal framework for entrepreneurial banks to
flourish. But before you open your checkbook to invest, note this nugget
from the guidance:

The policies set out in this document are not final agency action, but
are intended solely as guidance. The guidance is not intended, nor can
it be relied upon, to create any rights enforceable by any party in litiga-
tion with the United States. This guidance does not establish or affect
legal rights or obligations, establish a binding norm on any party and it
is not finally determinative of the issues addressed. Any regulatory de-
cisions made by the agencies in any particular matter addressed by this
guidance will be made by applying the governing law and regulations
to the relevant facts.

In other words, guidance is simply that: guidance. It is not “final agency ac-
tion,” so it is not ripe for a judicial challenge. It does not create any legal
rights or obligations, so rely on it at your own peril. And as a guidance doc-
ument, it can be revoked at any time. Have a nice day.

To be sure, the 1995 guidance did provide sufficient comfort to some
investors, and the number of entrepreneurial banks began to rise. But an
even bigger boost to the fledgling industry came from Congress.

Congress provides a market (and ratifies the guidance).

In 1998, Congress waded into the mitigation debate in the Transportation
Equity Act for the 21st Century, known as TEA-21. TEA-21 authorized
more than $200 billion to be spent to improve highways, roads, bridges,
and other transportation infrastructure. Up to 20 percent of the funds for a
particular transportation project could be devoted to offsetting the envi-
ronmental impacts, including wetland mitigation. Most critical, from the
mitigation banking industry’s perspective, was section 1108, in which Con-
gress declared that for federally funded transportation projects

preference shall be given, to the maximum extent practicable, to the use
of the mitigation bank if the bank contains sufficient available credits to
offset the impact and the bank is approved in accordance with the Fed-
eral Guidance for the Establishment, Use and Operation of Mitigation
Banks (60 Fed. Reg. 58605 [Nov. 28, 1995]) or other applicable Fed-
eral law (including regulations).
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Through this preference, Congress had created a ready-made market for
credits from mitigation banks.

Consider, as well, the unusual administrative law aspect of this provi-
sion. Ordinarily, Congress enacts a statute (e.g., the Clean Water Act). An
agency then promulgates a regulation to implement the statute (e.g., EPA’s
section 404(b)(1) guidelines). The agency then might issue a guidance doc-
ument that further clarifies the statute and regulation (e.g., the 1995 mitiga-
tion banking guidance) and that is the end of the process. But here Congress
referenced and in effect ratified the 1995 mitigation banking guidance. It is
extraordinarily rare for Congress to provide its imprimatur in a statute for a
guidance document.4 Although the Clean Water Act and (at that point)
Corps and EPA regulations said nothing about wetland mitigation banking,
TEA-21 boosted the legitimacy of the mitigation banking concept.

Fueled in part by congressional support (and a statutorily created cus-
tomer base), the number of mitigation banks increased dramatically, espe-
cially privately operated entrepreneurial banks. In 1993, the Environmental
Law Institute reported that 46 mitigation banks had been established, and
only one was an entrepreneurial bank. Almost ten years later, there were
219 mitigation banks approved, and more than 60 percent were entrepre-
neurial (ELI, 2002). By December 2005, 405 banks had been approved, 72
percent of which were entrepreneurial banks (Wilkinson and Thompson,
2006). And the numbers continue to increase. At the National Mitigation
and Ecosystem Banking Conference in 2010 in Austin, Texas, it was re-
ported that there were now nearly a thousand approved mitigation banks,
with another 500 banks in some stage of development.

One reason for the increase is that mitigation banking is viewed as a “li-
cense for printing money,” as one banker colorfully described it (Pittman
and Waite, 2009).

How much can I sell a wetland credit for?

That is almost always the first question that someone who is thinking about
entering into the mitigation business asks. They see reports that credits are
selling in some parts of the country for more than $100,000 per acre, and
they figure that it is easy to get big returns. But focusing on the (reported)
sales price of a credit overlooks the initial investment needed and the finan-
cial risks associated with mitigation banks.

Let’s work through the numbers in a hypothetical mitigation banking
pro forma (which is loosely based on presentations given by a mitigation
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banker). Assume that the bank site is a 125-acre parcel with a mixture of de-
graded freshwater and tidal wetlands, which can be purchased for $30,000
per acre—so the initial land costs are $3.75 million. Also assume that after
restoration, the site will contain 50 acres of freshwater wetlands and 50 acres
of tidal wetlands, with 25 acres of upland buffer. To keep things relatively
simple, let us also calculate credits on an acre basis. With 50 acres of freshwa-
ter wetlands and 50 acres of tidal wetlands, you might think that the bank
will yield 100 credits. This is understandable, but most likely wrong.

Mitigation banks generate credits based on the ecological improve-
ments they provide. To determine the credit generated, you need to know
the baseline condition of the site. A heavily degraded site (such as an agri-
cultural area that once was a wetland, but after being ditched and drained is
now a cornfield) has more potential to produce credits than a relatively
pristine site. What’s critical is the delta, the difference between current site
conditions and future site conditions (assuming that the restoration project
is successful).

Turning back to our hypothetical site, let us say that the freshwater wet-
lands are only partially degraded, infested with an invasive species, but still
providing some ecosystem services. The regulatory agency decides to give
you only 0.5 credits per acre for the freshwater wetlands, for a total of 25
credits. But the good news (if you are a banker) is that the tidal wetlands are
in terrible shape, and the agency is willing to give you 1 credit per acre, for
a total of 50 credits. You will receive no wetland credits for the 25 acres of
upland, however. Thus, your 125-acre mitigation bank has the potential to
yield 75 credits.

Seventy-five credits sold at $100,000 each would result in $7.5 mil-
lion. If the land was $3.75 million, it would appear that you have made 100
percent return on your investment! There are, of course, other costs and
considerations that may dampen your enthusiasm. Funds need to be set
aside for the endowment of a trust fund for long-term management of the
site ($750,000), and there are expenses associated with marketing and sell-
ing the credits ($50,000). You must also factor in the cost of the restoration
project, removing invasive species, plugging ditches, regrading the land,
and planting native vegetation ($750,000). And there are general and ad-
ministrative expenses, such as insurance premiums and environmental con-
sultants for the permitting process—and attorney fees ($400,000). Now
your return is down to $1.8 million, which still looks good (table 7-2).

Recall, however, that mitigation banking is supposed to be “advance”
mitigation, and you can only sell credits as you meet certain performance
standards that demonstrate that the bank site is progressing toward its
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desired state. The Corps will release a certain number of credits for you to
sell after your mitigation banking instrument is approved, the property is
acquired, and a conservation easement is placed upon it. Yet the rest of the
credits will likely be released in phases over a five-year period—if the resto-
ration project satisfies its performance standards. If the restoration project
is not successful, you will have no more credits to sell.

An additional element of uncertainty is that the market for credits is
created by the government, and government policies change from time to
time. When the U.S. Supreme Court invalidated the Migratory Bird Rule
in Solid Waste Agency of Northern Cook County, it was not just environmen-
talists who were sad. The decision removed Clean Water Act jurisdiction
from certain isolated wetlands, and with it the need to provide mitigation
for filling those wetlands (for federal purposes). Some mitigation bankers
saw the demand for their credits immediately drop nearly in half (Robert-
son, 2006).5

Of course, there are ways in which a mitigation banker can reduce
costs. As we saw with the Pembroke Pines Mitigation Bank, the banker may
enter into an agreement with a landowner, thereby avoiding land acquisi-
tion costs. (Remove the $3.75 million land costs from the equation, and
the potential return looks very different.) Income will be reduced, however,
as the landowner will want to receive a share of the credit sales. Mitigation
bankers have entered into such relationships with farmers and ranchers who
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Table 7-2. A mitigation banking pro forma.

Credit Calculations Cost Calculations

Freshwater Wetlands Land Acquisition
(50 acres @ 0.5 credit/acre) 25 credits (125 acres @ $30,000) $3,750,000

Tidal Wetlands Long-term Endowment 750,000
(50 acres @ 1.0 credit/acre) 50 credits

Sales and Marketing 50,000
Upland Buffer
(25 acres @ 0 credit/acre) 0 credits Construction/Restoration 750,000

Work
Total Credits 75 credits

General and $ 400,000
Cost per Credit $ 100,000 Administrative

Total Sales $7,500,000 Total Costs $5,700,000



see housing developments and condominiums sprout on their neighbors’
lands. The farmers and ranchers may want to retire or they may want some
added income, but they may not want to sell out to developers. A mitiga-
tion banker offers an alternative. One of the more unusual relationships is
the Monastery Mitigation Bank in Conyers, Georgia. The Trappist monks
of the Monastery of the Holy Ghost agreed to allow their land to be part of
a mitigation bank. In return, they receive a percentage of the credit sales,
which augments the income they generate from selling jams and jellies.

There are several other strategies that mitigation bankers can use to re-
duce costs and risks. When negotiating a mitigation banking instrument,
for example, a banker will seek to maximize the number of credits the bank
can provide, accelerate the credit release schedule, and expand the geo-
graphic service area where the credits can be used. More credits, more read-
ily available, and more customers are good for business; however, they can
be in tension with the environmental goals of agencies. The agencies do not
want to give credit unless there are demonstrated ecological gains, and they
generally want these gains to be close to the impact sites. Early credit re-
leases can increase the risk of a bank failure (i.e., a bank sells its credits but
fails to follow through with the promised mitigation), and large service
areas can contribute to the migration of wetlands and their ecosystem ser-
vices from urban and suburban areas to more rural areas where land is typi-
cally cheaper (Ruhl and Salzman, 2006). The objectives of the mitigation
banker and the regulatory agency are not always perfectly aligned.

The good, the bad, and the ugly

The Corps and the EPA (and Congress and the National Research Council)
recognize that mitigation banking is an improvement over traditional
permittee-responsible mitigation. While some mitigation banks have been
financial and ecological successes, others banks have not. Lessons can be
drawn from both categories. Let us consider several examples.

Panther Island Mitigation Bank (Florida)

As in real estate, the three most important things about a mitigation bank are
location, location, and location.6 Panther Island Mitigation Bank (PIMB)
was established adjacent to the Audubon Society’s Corkscrew Swamp Sanc-
tuary in Naples, Florida. Corkscrew Swamp Sanctuary was, at the time, ap-
proximately 10,200 acres and was (and continues to be) home to the world’s
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largest remaining stand of virgin bald cypress. The sanctuary’s 500-year-old
trees provide critical nesting areas for the endangered wood stork. After an
eighteen-month MBRT review process, PIMB received a federal mitigation
banking instrument that authorized up to 934 mitigation credits for restora-
tion, enhancement, and preservation of the 2,778-acre site. Cattle and inva-
sive species were removed, and marshes were restored.

The mitigation bank site, with its marshes, sloughs, and cypress
domes, has been turned over to the Audubon Society, which has incorpo-
rated it into its sanctuary. Furthermore, PIMB provided the Audubon Soci-
ety funding to manage the newly acquired property. The end result should
serve as a model for all compensatory mitigation efforts: a restored and pre-
served site that is now owned by a dedicated steward that has sufficient
funding for long-term management responsibilities.

Mud Slough (Oregon)

Mitigation banks do not need to be thousands of acres in size, as Mud
Slough, a 56-acre bank located on former agricultural lands, demonstrates.
The landowners had enrolled other parcels in the Wetlands Reserve Pro-
gram and decided to try their hand at mitigation banking. The ecological
results were very positive: the Audubon Society of Portland lists the site as
an important bird area, and the Oregon State Land Board bestowed the
2003 Wetland Project Award upon it. The landowners are vigilant in man-
aging the site and eradicating invasive species such as reed canary grass.
There is a blip on the horizon, however. While the mitigation banking in-
strument required that a deed restriction be placed on the mitigation bank
site, it did not require a long-term maintenance fund. Thus, there is no re-
quirement that an escrow account or trust fund be established for the man-
agement the property. That is not an immediate problem as the current
landowners are devoted to the land. But what will happen when the land is
transferred? While the deed restriction may prohibit active destruction of
the restored wetlands, it does not require the property owner to actively
manage them.

South Carolina Department of Transportation Black River Mitigation
Bank (South Carolina)

This early mitigation DOT bank, approved in 1997, represents one ex-
treme of the continuum of geographic service area. This 1,709-acre site in
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Clarendon County was a bottomland hardwood swamp ditched, drained,
and logged. The agreement with the Corps and other agencies was that
South Carolina DOT could use the credits generated from restoration
to offset unavoidable wetland impacts related to highway construction
projects. From an environmental perspective, the good news was that the
mitigation to impact ratio ranged from 3:1 to 4:1 (i.e., 3 to 4 acres of miti-
gation would be required for each acre of impact). But the bad news—
shocking, in fact—was that the service area was the entire state of South
Carolina and its five major river basins. Wetlands impacts could be hun-
dreds of miles from the mitigation site. Such distant mitigation cannot
truly compensate for lost functions and ecosystem services, which “are not
abstract or portable” (ELI, 2002). No bank should have such a large service
area, and an entrepreneurial banker is left to ponder the preferential treat-
ment for a public-sector competitor.

Woodbury Creek (New Jersey)

This is the poster child for a bad mitigation bank (Gardner and Radwan,
2005). The saga also illustrates the great authority that a federal bankruptcy
court has. In 1995 New Jersey approved the bank, which was expected to
enhance about 128 acres of wetlands, create another 38 acres of freshwater
wetlands, and provide more than 18 acres of upland buffer. If all went well,
the bank would generate almost 100 credits. After the early release and sale
of about a third of the credits, however, all went badly. The site did not have
soils conducive to wetland creation. Compounding the problem was that
LandBank, the bank sponsor, inadvertently drained approximately 19 acres
of wetlands when trying to create wetlands. (LandBank’s consultant noti-
fied New Jersey Department of Environmental Protection [NJDEP] that
some of the “existing wetlands on the site no longer appear to exhibit wet-
land hydrology.”) To pay for the remediation work, NJDEP looked to
LandBank’s performance bonds, which are financial assurances (like insur-
ance) that can be drawn upon when certain contingencies occur. LandBank,
however, had stopped paying the premiums on the bonds, which had
lapsed. Thus, there was no ready pool of money that could be drawn upon.

NJDEP then brought an administrative enforcement action against
LandBank, and LandBank was ordered to restore 57 acres (a 3:1 ratio
for the draining) and to pay $9,000 in penalties. The only problem, how-
ever, was that LandBank’s controlling corporation was in bankruptcy. The
federal bankruptcy judge viewed NJDEP as being in the same position
as an unsecured creditor, which is not a prime position in a bankruptcy
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proceeding. Unsecured creditors receive typically little or no payment. The
state order to restore and to pay a penalty was ultimately wiped away.

They’re only in it for the money (and other criticisms
of mitigation banking).

Mitigation banking has its share of critics (Sibbing, 2005). Some question
whether we can truly restore wetlands (it is an evolving art) and whether
the availability of wetland credits weakens the sequence of “avoid-
minimize-compensate.” The Corps may relax—or feel pressure to relax—
the need to avoid wetland impacts if compensation is in place.

Some opposition to mitigation banking flows from discomfort with
entrepreneurial banks. The motive of the entrepreneurial banker is not en-
tirely pure. Bankers undertake this effort to make a profit. Some environ-
mentalists (and regulators) find it difficult to support an enterprise with
such a supposedly base purpose (Shabman et al., 1994). But it is unrealistic
to expect people to invest in wetland restoration out of the goodness of
their hearts. (The angels among us who would do so probably do not have
the funds.) Thus, this alleged negative is actually another strength of mitiga-
tion banking. Because there is the possibility of a return on one’s invest-
ment, the private sector is voluntarily investing in and working on wetland
restoration, enhancement, creation, and preservation. Mitigation banking
enlists unlikely supporters of wetland regulation, which is necessary to cre-
ate the market for credits. For example, a former staffer for Senator Lauch
Faircloth, a conservative Republican from North Carolina, now runs one of
the biggest wetland and stream restoration businesses in the state. (One
year the back of the company’s T-shirts proclaimed, perhaps ironically,
“Tree Hugger.”) The growth of mitigation banks will lead to increased data
and knowledge that will contribute to more effective compensatory mitiga-
tion projects in the future, whether they are part of a bank or not.

But there is a danger that agencies may focus too much on the financial
well-being of mitigation banks and not enough on the bank sites them-
selves. Although mitigation banking was billed as advance mitigation, since
the 1993 interim guidance the agencies have recognized that allowing the
early release of some portion of the overall credits could be necessary to en-
sure the financial stability of a bank. The draft 1995 guidance stated that
up to 15 percent of credits could be released early, but the final version
dropped a specific percentage, noting that some commenters viewed the 15
percent figure as a floor and others saw it as a ceiling. Thus, the amount of
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early releases would be left up to the Corps to determine on an individual
basis.

An Environmental Law Institute report (2002) suggested that the pro-
posed (and abandoned) 15 percent figure became a de facto floor and that
the tail might be wagging the dog. More than 90 percent of mitigation
banks received early credit releases. Of the banks studied, the average per-
centage of the amount of credits released early was 42 percent—that is,
more than two-fifths of credits could be sold prior to the banks meeting any
ecological performance standard. While these early releases were typically
contingent on the banker securing rights to and placing a conservation
easement on the mitigation site, mitigation banking did not seem to pro-
vide functioning mitigation in advance of impacts.

In addition to these criticisms, mitigation bankers faced a challenge on
another front: competition from in-lieu fee mitigation offered by govern-
ment agencies and environmental organizations.
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Chapter 8

In-lieu Fee Mitigation: Money for Nothing?

[W]hile the law [of competition] may be sometimes hard for the individ-
ual, it is best for the race, because it insures the survival of the fittest in
every department.

—Andrew Carnegie, The Gospel of Wealth
and Other Timely Essays (1889)

In theory, mitigation bankers could hardly complain about competition.
Mitigation banking, after all, was pitched as a market-based approach, and
the market assumes competition. And they believed they delivered a quality
product. If mitigation bankers were not providing advance mitigation, they
were at a minimum providing more timely mitigation and were subjected
to the MBRT interagency review process. What really concerned the miti-
gation bankers was not competition per se, but what they perceived as un-
fair competition. They believed that other mitigation providers, such as
those operating in-lieu fee programs, were getting a relatively free pass
from regulating agencies. In their view, in-lieu fee programs were not being
held to the same standards and were undercutting the market for wetland
credits (Urban and Ryan, 1999).

What is in-lieu fee mitigation?

Like mitigation banking, in-lieu fee mitigation is a form of third-party
mitigation. And like mitigation banking, in an in-lieu fee scenario, the
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permittee writes a check to a third party and is then relieved from its com-
pensatory mitigation obligations; the responsibility for the mitigation
shifts to the in-lieu fee administrator. (It is called “in-lieu fee mitigation”
because the permittee contributes money in lieu of doing the mitigation
project itself.) The in-lieu fee funds are typically deposited in an account
that a not-for-profit organization or government agency (or both) manages
for environmental purposes. A significant difference between mitigation
banking and in-lieu fee mitigation is a matter of timing (NRC, 2001).
Whereas the mitigation bank site must be identified and protected (through
a conservation easement or deed restriction) before mitigation bank credits
can be sold, in-lieu fee funds are generally accumulated for future projects.
Thus, another significant difference is that unlike mitigation bankers who
must make a capital investment in the compensatory mitigation project (or
find partners willing to do so), the in-lieu fee administrator bears no finan-
cial risk. The in-lieu fee administrator has no skin in the game.

Nevertheless, in-lieu fee mitigation does offer some potential environ-
mental benefits (Gardner, 2000). In many cases, in-lieu fee mitigation is an
improvement over traditional, permittee-responsible mitigation. Because
the latter often fails, the regulatory agencies and the public ultimately re-
ceive little or nothing in terms of compensatory mitigation. At least with
in-lieu fee mitigation there is a greater likelihood of success, especially if the
money is used primarily for preservation activities. In-lieu fee mitigation
also makes it easier for agencies to require compensatory mitigation for
small impacts, where the permittee might otherwise not be required to pro-
vide anything. This can help to offset the cumulative impacts of minor de-
velopment activities.

Perhaps the most effective in-lieu program is the Virginia Aquatic Re-
sources Restoration Trust Fund run by The Nature Conservancy in Virginia.
In accordance with an agreement with the Corps’ Norfolk District, the Con-
servancy accepts and pools money from small development projects to con-
duct larger compensatory mitigation projects on a watershed basis. From
1995 to 2009, the trust fund accumulated $53.4 million from permittees
(and some violators who paid into the fund to settle claims), which gener-
ated $4.5 million in interest. The Corps approved the expenditure of $37.5
million for 108 mitigation projects, as well as $3.5 million for Conservancy
staff, equipment, and overhead expenses. The reported ecological results
have been impressive, as detailed in the summary of impacts (table 8-1) and
the summary of aquatic resources restored and protected (table 8-2).

Not only has the fund provided for the restoration of wetlands at a
high ratio (2.5:1 acres for nontidal wetlands and almost 9:1 for tidal wet-
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lands), but it has preserved (through acquisition, conservation easement, or
deed restriction) more than 4,000 acres of wetlands. With impacts of a little
more than 240 acres, that is a ratio of greater than 16:1. The fund’s activity
in this regard recalls an old refrain about The Nature Conservancy—they
protect the environment the old-fashioned way: they buy it.

But the Virginia Aquatic Resources Restoration Trust Fund is not rep-
resentative of all in-lieu fee programs. No other program appears to ap-
proach the magnitude of these ratios; indeed, as we will see, the Corps
often has difficulty tracking the money and how it is used. Which, of
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Table 8-1. Summary of impacts, mitigation payments, and funds
authorized during 1995–2009.

Mitigation Authorized
Resource Type Impacts Payments ($) Funds ($)

Nontidal Wetland 240.85 acres 20,370,100 14,120,900
Tidal Wetland 2.612 acres 628,600 648,000
Stream (pre-USM)* 163,428 linear feet 24,970,400 21,988,500
Stream (USM) 18,299 linear feet 7,454,000 782,600
Totals 53,423,100 37,540,000

Source: Virginia Aquatic Resources Trust Fund Annual Report—2009.
*USM refers to the Unified Stream Methodology, an assessment technique developed by the
Corps and the Virginia Department of Environmental Quality.

Table 8-2. Program-wide leverage during 1995–2009.

Resource Type Impacts Restored Protected

Nontidal Wetland 240.85 acres 612 acres 3,968 acres
Tidal Wetland 2.612 acres 23.4 acres 543 acres
Stream 181,727 linear feet 52,294 linear feet 668,164 linear feet
Upland/Riparian

Buffer N/A 259 acres 5,345 acres
Additional

Protected N/A N/A 10,027 acres
Totals 243.46 acres 894 acres 20,777 acres

181,727 linear 52,294 linear 720,458 linear
feet feet feet

Source: Virginia Aquatic Resources Trust Fund Annual Report—2009.



course, leads us to the question: What is the legal authority of the Corps to
approve cash contributions as compensatory mitigation in the first place?

The legal status of in-lieu mitigation (the early years)

As was the case with mitigation banking, in-lieu fee mitigation lived in the
shadows of the law. Not expressly condoned (or prohibited) in the Clean
Water Act or in the Corps’ and the EPA’s regulations, in-lieu fee mitigation
was first discussed in guidance documents. An added complication, how-
ever, is the legal constraint on federal agencies accepting funds from outside
the normal appropriations process.

In chapter 2, we noted that Congress has the power of the purse over
executive branch agencies such as the Corps and the EPA. The Constitution
assigns to the Congress the power to raise revenue, and “[n]o Money shall
be drawn from the Treasury, but in Consequence of Appropriations made
by Law.” Congress therefore exerts control over agencies by controlling
their funding levels and directing how the funds may be used. If, in addi-
tion to those funds already appropriated, an agency could raise funds with-
out congressional approval, such an action would diminish congressional
oversight of the executive branch.

Several statutory provisions codify this constitutional principle, the
most significant of which for in-lieu fee mitigation is the Miscellaneous Re-
ceipts Act (MRA). The MRA states the general rule that “an official or agent
of the Government receiving money for the Government from any source
shall deposit the money in the Treasury as soon as practicable without de-
duction for any charge or claim.” As the GAO has emphasized, the MRA
clearly means “any money an agency receives for the government from a
source outside of the agency must be deposited in the Treasury” (GAO,
2004). An agency cannot operate a slush fund, no matter how well inten-
tioned the endeavor might be.

Accordingly, constitutional and statutory principles prevented the
Corps from accepting in-lieu fee payments directly. If the Corps did receive
a check, the funds would go the Treasury and could not be used for a miti-
gation project unless Congress approved the expenditure (through an ap-
propriations act). To get around this hurdle, the Corps arranged for the
funds to go to a not-for-profit organization or a state or local agency (if
those agencies had the authority to accept funds under state law).

Initially, in-lieu fee mitigation was done on an ad hoc basis (Gardner,
2000). If on-site mitigation was not practicable, a Corps district might ne-
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gotiate a payment to a conservation group to offset wetland impacts. One
of the earliest formal in-lieu fee programs can be found in a general permit
issued by the Corps’ Vicksburg District, which covers parts of Mississippi,
Louisiana, and Arkansas. General permits authorize (or are supposed to be
limited to) minor activities that result in minimal environmental impacts,
and a 1987 Vicksburg District general permit authorized hydrocarbon ex-
ploration activities that affected up to an acre of wetlands. For each such ac-
tivity (such as creating a gas well in a wetland), the permittee was required
to donate $200 to a conservation organization or agency. While the Vicks-
burg District could be lauded for requiring compensatory mitigation for ac-
tivities authorized by general permit (a rare occurrence at the time), it also
established a precedent in which in-lieu fee payments failed to cover the full
costs of offsetting permitted impacts.

In-lieu fee mitigation made its first appearance in national guidance in
one paragraph of the 1995 mitigation banking guidance. In-lieu fee mitiga-
tion was defined as an arrangement in which “funds are paid to a natural re-
source management entity for implementation of either specific or general
wetland or other aquatic resource development projects.” The agencies con-
trasted in-lieu fee mitigation with mitigation banking, noting that in-lieu
fee mitigation does not “typically provide compensatory mitigation in ad-
vance of project impacts” and that “such arrangements do not typically pro-
vide a clear timetable for the initiation of mitigation efforts.” Nevertheless,
the 1995 guidance observed that the Corps could approve in-lieu fee miti-
gation if there were “adequate assurances of success and timely implemen-
tation.” The guidance called on the Corps to enter into formal agreements,
similar to mitigation banking instruments, with in-lieu fee administrators.

Individual Corps districts, such as the Chicago and Buffalo Districts,
began to promulgate their own guidance on the use of in-lieu fee miti-
gation. (This is an important point for those trying to understand agency
behavior or locate applicable rules; sometimes the critical guidance docu-
ments emanate from an agency’s local offices.) With a nod from Washing-
ton and procedures spelled out in individual districts, the number of in-lieu
fee mitigation programs began to grow. So did the criticism and concerns.

“Educational” mitigation

One concern was that the in-lieu fees were not being spent on projects that
would result in on-the-ground mitigation (Gardner, 2000). Instead, some-
times the ready money found its way to pay for or supplement wetland
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education and research projects. For example, in 1998, the Corps’ Portland
District allowed approximately a half acre of fill for a sawmill on the condi-
tion that the permittee donate $10,000 to the Oregon Division of State
Lands. The money was then used to establish a wetland park on county-
owned, high-quality wetlands. The new park, which is adjacent to an ele-
mentary school, includes class staging, discussion, and viewing areas. While
environmental education is a laudable governmental objective (and one
that I obviously support!), you might question whether paying for a gov-
ernment project was appropriate compensatory mitigation. Moreover, this
particular mitigation project did not seem to truly provide an offset, since
the mitigation site was already on government-owned land and thus not
likely to be subject to development pressures.

Another, more egregious instance came out of the Corps’ Louisville
District. In exchange for federal permission to fill five acres of wetlands for
building construction, the permittee agreed to contribute $45,000 to the
Louisville Zoo Wetlands Exhibit. Zoo visitors now can enjoy a wetland
trail featuring a three-quarter-acre shrub swamp that is also used as an out-
door classroom. But subsidizing an educational exhibit through wetland
destruction would seem to send a mixed message.

Conflict of interest: Agency as regulator and competitor?

If an agency is intertwined with an in-lieu fee fund, as is the case with
some Corps districts (which approve expenditures) and state agencies
(which may be the recipient of the monies), conflicts of interest may arise.
The permit applicant knows full well that the Corps or a state regulatory
agency has the authority to stop a proposed project outright by denying a
permit. An agency can also cause a project to die by withholding or delay-
ing a decision. While an agency may note that the in-lieu fee option is sim-
ply one of several choices available to the applicant, most applicants simply
want to proceed through the permit process as rapidly and inexpensively
as possible. An incentive thus exists for an applicant to please the regula-
tors by making a contribution to the agency’s favorite charity. And, at least
in some instances, the agency’s favorite charity arguably is itself. Take, for
example, the Corps’ Chicago District, which in 1997 entered into an in-
lieu agreement with the Corporation for Open Lands, in which the Corps
retained “full authority” to approve use of the in-lieu fee account. The
Corps’ partner was known and referred to as “CorLands,” thereby conflat-
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ing the permit-decision maker (Corps) with the recipient of the permit-
tees’ funds (CorLands).

A second possible conflict of interest involves the regulatory agency’s
relationship with mitigation bankers. If an agency operates or oversees an
in-lieu fee fund, it may be seen as essentially competing with mitigation
bankers for the same mitigation dollars. Of course, the agency also controls
the demand for and supply of mitigation bank credits.

Conflicts of interest may also arise with members of the MBRT who
comment on proposed mitigation options. For example, the Galveston
District granted a permit for a housing development with 25.9 acres of wet-
land impacts with the condition that the permittee contribute $300,000 to
the National Fish and Wildlife Foundation (NFWF). The NFWF, which is
a congressionally created, private, not-for-profit organization, would then
use the money to acquire property in the Brazos River watershed. The per-
mit anticipated that the NFWF would eventually transfer the land to the
FWS to expand the Brazoria National Wildlife Refuge Complex. Interest-
ingly, another mitigation option under consideration was to allow the per-
mittee to purchase credits from the Katy-Hockley Mitigation Bank, but the
Corps rejected that alternative based, in part, on the FWS’s comments. A
mitigation banker might find that it is competing not only against other
mitigation providers, but against an agency’s pet projects that have not re-
ceived full funding through the ordinary appropriations process. The rela-
tionships created by such in-lieu fee arrangements should at least raise the
eyebrow of a government ethics advisor.

Timing in life is everything.

In-lieu fee mitigation is, by definition, typically after-the-fact mitigation.
The compensatory mitigation project is done sometime after the permitted
activities that destroy wetlands. One question about in-lieu fee mitigation
has been how long after the fact would the mitigation project begin? When
did in-lieu fee administrators have to start purchasing property or restoring
degraded wetlands? At least initially, the guidance—or the ad hoc arrange-
ments—offered a great deal of flexibility, which was good for the fund ad-
ministrator, but not necessarily good for the environment.

A 2003 study by the Environmental Law Institute found that 58 of 87
in-lieu fee programs did “not require that the collected funds be spent in a
specific time frame.” For those programs that established some parameters,
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the time frames ranged from one to ten years, with three years as the aver-
age. Many of the agreements also allowed for extensions.

But they’re the good guys!

The Corps and other agencies may have acquiesced in the great lag time be-
tween permitted impacts and compensatory mitigation projects funded by
in-lieu fees because of the nature of in-lieu fees. It can take time for the
funds from small projects to accumulate to provide sufficient capital to be-
gin a restoration project, and permit applicants were not required to take
the in-lieu fee option. But the nature of the organizations operating and ad-
ministering the in-lieu fee programs also contributed to the relaxing of
standards. The fund administrators were largely environmental groups and
land trusts; they were not in the mitigation business to make a profit. Be-
cause their motives were pure (what could possibly go wrong?), they were
not subjected to the same level of scrutiny as mitigation banks, which led to
problems. The agencies had forgotten Ronald Reagan’s advice to “trust,
but verify.”

Sometimes the Corps did not require in-lieu fee program proposals to
go through the interagency MBRT process. Instead, an in-lieu fee organiza-
tion simply had to enter into an agreement or a memorandum of coopera-
tion with the Corps. These organizations were permitted to accept funds
from violators and to focus on preservation, rather than restoration. (Nei-
ther of which is necessarily bad, but neither was typically available to miti-
gation bankers.) A common flaw in many in-lieu fee agreements was the
pricing structure, which might not cover all the costs of the contemplated
mitigation. Indeed, the very structure of some in-lieu fee programs, in
which potential sites were not even identified at the time of accepting
funds, creates this uncertainty. But if the in-lieu fee organization under-
priced the costs of the future mitigation and was unable to deliver, most in-
lieu fee agreements did not hold the organization legally responsible. Per-
haps it was assumed that environmental organizations, with their hearts in
the right place, would make everything okay.

Sometimes, however, the pure of heart are lousy managers. And not-
for-profit organizations can go bankrupt just as for-profit entities do. The
2005 bankruptcy of The Environmental Trust (TET), a not-for-profit Cali-
fornia corporation, offers an instructive (and frightening) lesson (Teresa,
2006; Gardner, 2008). TET acquired mitigation properties and was re-
sponsible for the long-term management of more than 4,600 acres.1 In do-
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ing so, TET did not collect enough money from the permittees to establish
an endowment sufficient to cover its costs. Due to this underfunding (and
commingling its endowment with its operational fund), in 2005 TET was
forced to file for Chapter 7 bankruptcy—which will result in TET’s liquida-
tion. The bankruptcy court approved a plan to offer TET’s mitigation prop-
erties (along with the long-term stewardship responsibilities) to a number
of interested parties, including state and federal agencies and other environ-
mental organizations. But these entities would essentially be accepting an
unfunded mandate. If no one steps up to take responsibility for the long-
term management of these sites, the conservation easements might be ex-
tinguished by the bankruptcy court. (Never underestimate the power of a
bankruptcy court to change the rules.) The TET saga illustrates that agen-
cies should not give environmental groups a free pass. These organizations,
however well-intentioned, should be held to the same standards and moni-
tored just like for-profit entities.

The 2000 in-lieu fee guidance

Responding to the concerns about in-lieu fee mitigation, the Corps, the
EPA, FWS, and the National Oceanic and Atmospheric Administration
(NOAA) issued a nine-page guidance document in November 2000. The
guidance (which was not put out for public notice and comment in the Fed-
eral Register, but developed through a stakeholder workshop) sought to
clarify the appropriate use of in-lieu fee mitigation. As in all compensatory
mitigation documents, it emphasized the sequence of “avoid-minimize-
compensate” and that in-lieu fee mitigation should not be used to avoid the
avoidance requirement.

The guidance attempted to rein in in-lieu fee mitigation in a number of
ways. If in-lieu fee mitigation was to be used to offset the larger impacts as-
sociated with individual permits, then the in-lieu fee agreement must be re-
viewed by the interagency MBRT, thus providing more oversight of the
Corps and its partners. Even more significant was how the agencies dealt
with in-lieu fee mitigation in the context of offsetting small impacts associ-
ated with general permits. For the first time (and following Congress’s lead,
albeit a bit late), the agencies expressed a preference for mitigation banks
over in-lieu fee mitigation:

[W]here on-site mitigation is not available, practicable, or determined
to be less environmentally desirable, use of a mitigation bank is
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preferable to in-lieu fee mitigation where permitted impacts are within
the service area of a mitigation bank approved to sell mitigation credits,
and those credits are available.

If the mitigation bank did not offer in-kind credits (e.g., provide credits for
a freshwater marsh to offset similar impacts) or if the mitigation bank of-
fered only credits derived from preservation, then the in-lieu fee option
could be considered. But the guidance represented great progress for the
mitigation bankers; it essentially called for the end of in-lieu fee mitigation
on an ad hoc basis.

The 2000 guidance document placed additional constraints on the use
of in-lieu fee mitigation. The funds could no longer be channeled to educa-
tion and research projects. Preservation would be acceptable only in “excep-
tional circumstances.” Furthermore, in-lieu fee organizations could no
longer simply sit on the money. They needed to begin the restoration, en-
hancement, and/or creation projects in a timely manner. Specifically, the
guidance stated that the in-lieu fee organization should acquire the mitiga-
tion site and begin initial physical and biological improvements (e.g., filling
ditches, removing invasives) by the first full growing season after the funds
were collected. If the Corps agreed to extend this time frame to the end of
the second growing season, then the mitigation ratios needed to be ad-
justed upward to account for the delay.

The guidance was published in the Federal Register, but it contained the
usual caveat:

The guidance is not intended, nor can it be relied upon, to create any
rights enforceable by any party in litigation with the United States.
This guidance does not establish or affect legal rights or obligations, es-
tablish a binding norm on any party and it is not finally determinative
of the issues addressed.

Nevertheless, if Corps districts implemented the guidance, in-lieu fee miti-
gation would be subjected to more rigorous oversight. But that would
mean that Corps districts would need to keep track of and assess in-lieu fee
programs, something that they had largely been unable to do.

Tracking in-lieu fee performance (or the lack thereof)

After the 2000 in-lieu fee guidance came out, two reports highlighted the
woeful record-keeping of the Corps. A 2001 GAO investigation examined
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the use of in-lieu fee mitigation and found that the Corps simply did not ex-
ercise rudimentary oversight of many in-lieu fee programs. Eleven of seven-
teen Corps districts that authorized in-lieu fee mitigation programs claimed
that the resulting mitigation more than offset the wetland acreage impacts
caused by developers that contributed to the funds, but the GAO noted
that the Corps’ data did not support that assertion. Moreover, even though
nine of seventeen Corps districts similarly claimed that their in-lieu fee mit-
igation programs had achieved no net loss with respect to ecological func-
tions, half of those districts admitted that they had not even attempted to
assess the quality of the mitigation. A 2003 study by the Environmental
Law Institute yielded the same results. It found that tracking data were un-
available or incomplete for 45 percent of in-lieu fee programs.

Obviously, a change in culture (and perhaps a technology upgrade)
was needed. But a guidance document is not the strongest vehicle with
which to make that change. Indeed, even though the in-lieu fee guidance
discouraged the use of in-lieu fees on an ad hoc basis, the Environmental
Law Institute found in 2006 that “these one-time payments outside of ap-
proved in-lieu fee agreements continue to occur fairly frequently at the dis-
cretion of individual Corps districts.” If the mitigation bankers and other
opponents wanted to reel in in-lieu fee mitigation, something more would
be required.

Yet, for wetland-related impacts, in-lieu fee mitigation was only one
competitor of mitigation banks. No one forced a permit applicant to turn
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to a mitigation bank or in-lieu fee program; they were only options that
were offered to the permit applicant. Another alternative was for the per-
mittee to perform the mitigation itself, which remained the most common
method of satisfying compensatory mitigation requirements. The 2006 En-
vironmental Law Institute study found that permittee-responsible mitiga-
tion provided almost 60 percent of wetland mitigation on an acreage basis
(figure 8-1).

Permittee-responsible mitigation, however, was not held to the same
standards as those applied to a mitigation bank. The permittee-responsible
mitigation did not go through the formal interagency MBRT process, and
permittee-responsible mitigation almost never contained provisions for
long-term stewardship of the sites. And, of course, study after study demon-
strated the shortcomings and failures associated with permittee-responsible
mitigation. How could the playing field be leveled and standards harmo-
nized for mitigation banking, in-lieu fee mitigation, and permittee-responsi-
ble mitigation? The answer was through a statute, regulations, and more
guidance—although not necessarily in that order.
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Chapter 9

Leveling the Mitigation Playing Field

This final rule applies equivalent standards and criteria to all sources of
compensatory mitigation, to the maximum extent practicable. It is not
practicable to apply exactly the same standards and criteria to mitigation
banks, in-lieu fee programs, and permittee-responsible mitigation, nor
are the agencies required to do so.

—U.S. Army Corps of Engineers and U.S. Environmental Protection Agency,
preamble to the April 2008 mitigation regulation

“Leveling the playing field” had long been the mantra of entrepreneurial
mitigation bankers. In their view, if all mitigation providers (banks, in-lieu
fees, and permittees) were subject to the same standards, mitigation
bankers would prevail (and profit) because they provided a superior prod-
uct. Mitigation bankers called for equal treatment; what they got were
“equivalent standards.” As we will see, the Corps and the EPA have taken
the position that equivalent standards do not necessarily mean equal or
identical standards. But we will also see that the agencies embraced a prefer-
ence for mitigation banking in the regulation, which seems to run counter
to the concept of a level playing field.

An initial attempt at standards for permittee-responsible
mitigation: The Halloween guidance

By the fall of 2001, the Corps and the EPA had jointly issued guidance for
mitigation banks (1995) and in-lieu fee arrangements (2000), but had yet
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to provide detailed guidance for permittee-responsible mitigation, which
accounted for the majority of mitigation acreage. The Corps, without con-
sulting the EPA or any other agency, attempted to remedy this gap by uni-
laterally issuing a regulatory guidance letter (RGL) on Halloween in 2001
(Gardner, 2002). The EPA and environmental groups considered it more
trick than treat. A blistering press release from NWF, Audubon, and others
stated that the “arrogant” manner by which the Corps developed the new
policy demonstrated a “complete lack of respect for the public” and “other
federal agencies.” On a substantive level, they deemed the new policy ap-
palling: the press release dubbed it a retreat from wetlands protection,
adopting an “anything goes approach” for mitigation that “signals the end
of no net loss of wetlands within the regulatory program.”

Were the criticisms of the Corps’ Halloween guidance valid? Yes and
no. The complaint about process was at least partially warranted, as the
Corps issued the RGL without consulting other federal agencies. On the
substance, however, the guidance itself attempted to adopt recommen-
dations from the 2001 National Research Council report on compensa-
tory mitigation. Despite the environmental groups’ rhetoric, the guidance
was hardly a clarion call for dump trucks to start filling wetlands. For the
first time, Corps headquarters was trying to set standards for permittee-
responsible mitigation. The guidance articulated what a permittee should
include in a mitigation plan: baseline information of the site and mitigation
goals, a work plan that explains how the site would be modified to achieve
those goals, ecologically based success criteria to determine whether the
goals had been met, monitoring and contingency provisions, financial as-
surances, and a description of how the site would be maintained and pro-
tected for the long term. But the Corps did so in a politically awkward (al-
beit legal) fashion, and process matters in Washington.

You could have at least called . . .

In response to criticism about the process, the Corps stated that it coordi-
nates RGLs with other federal agencies when “the subject matter or the
policies being provided require their involvement.” The Halloween guid-
ance was apparently not such a case. Attempting to diminish the impor-
tance of such guidance, the Corps insisted that “RGLs are used only to in-
terpret or clarify existing regulatory program policy.”

The Corps’ explanation about the lack of notice to and communication
with other federal agencies rang hollow on several levels. First, the Hal-
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loween guidance departed from the 1990 Corps-EPA Mitigation MOA
(which had become more venerated over time) in several important re-
spects. The Halloween guidance jettisoned the strong preference for on-
site, in-kind mitigation in favor of a watershed approach in which on-site is
not necessarily better than off-site mitigation and in-kind does not necessar-
ily trump out-of-kind. The Halloween guidance also loosened restrictions
on the use of preservation as mitigation, no longer limiting it to “excep-
tional circumstances.” Putting aside for the moment whether these changes
were good or bad, there is little doubt that they were significant deviations
from the 1990 Mitigation MOA. Since the Corps and the EPA developed
the 1990 Mitigation MOA together, the Corps should not have acted on its
own. If it wished to amend the 1990 Mitigation MOA, the Corps should
have discussed the matter with the EPA. If the Corps wanted to revoke the
1990 Mitigation MOA, it should have provided the EPA with six months
written notice, as the document requires.

Second, there was much precedent regarding Corps-EPA coordination
on RGLs, especially on guidance related to mitigation. A 1993 RGL that
dealt with permit requirements for projects with minor impacts and with
mitigation banking was actually two joint Corps-EPA memoranda to the
field. A 1995 RGL that discussed individual permit flexibility for small
landowners was also a joint Corps-EPA effort. Prior practice showed that
“RGL” does not necessarily mean unilateral action.

The language of the Halloween guidance hinted at the frayed relation-
ship between Corps headquarters and the EPA, as well as other resource
agencies. With respect to agency roles and coordination, the RGL stated that
the “Corps will often choose to coordinate proposed mitigation plans” with
the EPA, the FWS, and other agencies (emphasis added). Not only is this
statement wrong as a legal matter (the National Environmental Policy Act,
the Endangered Species Act, and the Fish and Wildlife Coordination Act fre-
quently compel coordination), but it seemed designed to offend (the Corps
will speak with you when it deigns it appropriate), rather than to inform.

Lack of public input: Perhaps ill-advised, but legal

With respect to the lack of public input, the Corps correctly noted that it
was not required as a matter of law to invite public comment before issuing
RGLs and other guidance. The Administrative Procedure Act contains an
exception from its public-notice-and-comment requirements for interpre-
tive rules. Thus, the Corps and the EPA did not solicit public comment for
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the 1990 Mitigation MOA. Occasionally, however, the Corps and other
agencies do seek public comment on mitigation guidance—as was the case
with the 1995 mitigation banking guidance (through a notice-and-
comment process) and the 2000 in-lieu fee guidance (through a stakehold-
ers forum)—but they are not obligated to do so. As a policy matter, how-
ever, involving the public is a sound idea, especially when the guidance is
likely to be controversial.

The Corps stated that it believed the Halloween guidance was noncon-
troversial, a laughable notion in light of the fact that almost everything in
the section 404 program, especially mitigation, tends to ignite debate.
Sometimes it is wise for agencies to go beyond the minimum of what the
law requires.

Out of chaos comes order: The National Mitigation
Action Plan

The Corps and the other agencies agreed to resolve the controversy over
the Halloween guidance in the context of the National Wetland Mitigation
Action Plan (MAP). Announced on Christmas Eve, December 24, 2002,
the MAP was a joint effort by six agencies—the Corps, the EPA, NOAA,
Department of Interior, Department of Agriculture, and Department of
Transportation—to make better decisions about compensatory mitigation
in light of the mounting criticism from the National Research Council,
GAO, and others. The agencies agreed on seventeen action items to pro-
mote mitigation in a watershed context, improve accountability, clarify per-
formance standards, and improve data collection and access. The first ac-
tion item was to “clarify” the Corps’ Halloween guidance, and the Corps
issued a new RGL the same day that the MAP was launched. The Christmas
Eve guidance went through interagency review and superseded the Hal-
loween guidance, making several substantive changes in the process (such
as only accepting preservation as mitigation in exceptional circumstances).
With the controversy of the Halloween RGL out of the way, the agencies
could turn to the other action items, many of which contemplated addi-
tional guidance related to difficult-to-replace aquatic resources, the role of
preservation and vegetated buffers, and on-site/off-site and in-kind/out-of-
kind mitigation.

Although as a legal matter the agencies could have issued the guidance
without public involvement, they decided to use stakeholder forums to so-
licit input, as they did with the 2000 in-lieu fee mitigation guidance. The
agencies, with the assistance of the Environmental Law Institute, held a
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series of workshops where interested representatives from government, en-
vironmental groups, academia, mitigation providers, and the regulated
community came together to review progress on MAP action items and
to provide comments on draft guidance. The Environmental Law Insti-
tute published reports on each of the forums and made the audio and Pow-
erPoint presentations available to the general public on its Web site. In
some respects, the innovative use of stakeholder groups to gather feedback
on proposed guidance may be more useful than traditional notice-and-
comment rulemaking. The stakeholder forums allowed parties to debate,
argue, and discuss mitigation issues with one another, and agency represen-
tatives could ask follow-up questions (as could the other participants). Such
exchanges can sometimes provide more insight into the real-life effect of
policies than the formal letters submitted during a notice-and-comment
rulemaking.

Congress (re-)enters the fray.

In 2003, while the agencies were working on guidance contemplated by
the MAP, Congress directed them to take a different approach. Tucked into
section 314 of the National Defense Authorization Act for Fiscal Year 2004
was the following provision:

(b) MITIGATIONAND MITIGATION BANKING REGULATIONS—

(1) To ensure opportunities for Federal agency participation in mitiga-
tion banking, the Secretary of the Army, acting through the Chief of
Engineers, shall issue regulations establishing performance standards
and criteria for the use, consistent with section 404 of the Federal Wa-
ter Pollution Control Act (33 U.S.C. 1344), of on-site, off-site, and in-
lieu fee mitigation and mitigation banking as compensation for lost
wetlands functions in permits issued by the Secretary of the Army un-
der such section. To the maximum extent practicable, the regulatory
standards and criteria shall maximize available credits and opportuni-
ties for mitigation, provide flexibility for regional variations in wetland
conditions, functions and values, and apply equivalent standards and
criteria to each type of compensatory mitigation.

Congress essentially told the Corps to level the playing field among mitiga-
tion providers and to apply equivalent standards to them—in a binding reg-
ulation, not mere guidance documents.
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Congress ordered the Corps to issue the final regulations within two
years—that is, by November 2005. That timeframe proved to be overly
optimistic.

Proposed compensatory mitigation rule

Although section 314 was directed only at the Corps, both the EPA and the
Corps agreed to conduct a joint rulemaking, which made sense given the
structure of the Clean Water Act and the tradition (except for the Hal-
loween guidance) of the agencies collaborating on mitigation policies. The
proposed rule was published in the Federal Register in March 2006, four
months after the deadline for the final rule. The delay could be attributed to
resource constraints as well as the complexity of the issues. While much of
the proposed rule incorporated or expanded upon existing guidance,1 it
also departed from existing policies in several important respects.

First, the agencies proposed to modify the definition of “mitigation
bank.” The proposal described a mitigation bank as

a site, or suite of sites, where aquatic resources such as wetlands or
streams are restored, established, enhanced, and/or preserved for the
purpose of providing compensatory mitigation for authorized impacts
to similar resources. Third-party mitigation banks generally sell com-
pensatory mitigation credits to permittees whose obligation to provide
mitigation is then transferred to the mitigation bank sponsor. The op-
eration and use of a mitigation bank are governed by a mitigation
banking instrument.

The careful reader will note what is missing: the definition no longer refers
to mitigation banking as providing advance mitigation, mitigation prior to
impacts. Instead, the agencies recognized (as the National Research Coun-
cil and Environmental Law Institute pointed out) that mitigation bank-
ing did not typically provide fully functioning wetlands in advance of im-
pacts. Accordingly, the agencies shifted the definition to reflect reality—
that mitigation banks provided performance-based mitigation credits. Where
permittee-responsible mitigation was a promise to perform the work in the
future (the equivalent of a 100 percent early release of credits), mitigation
banks only produced credits when they met certain performance-based
milestones.

Second, the proposal suggested phasing out the use of in-lieu fee miti-
gation. In-lieu fee programs would have five years to modify their opera-
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tions to comply with the requirements imposed on mitigation banks. Af-
ter that grace period, in-lieu fee mitigation would no longer be a compen-
satory mitigation option. The agencies specifically requested comments,
however, on whether to retain in-lieu fee mitigation, but under “specific,
but somewhat different, requirements from mitigation banks.” The agen-
cies also solicited input about whether, if in-lieu fee mitigation was re-
tained, a preference should be established for mitigation banks.

The Corps and the EPA provided the public a sixty-day comment pe-
riod, which was extended another thirty days. The proposed rule generated
approximately 850 distinct comments from the entire range of stakehold-
ers—the regulated community, mitigation providers, state and local govern-
ment—as well as the general public. Some of the submissions, such as the
comments from the NWF and others, ran more than 100 pages. At the close
of the comment period in June 2006, the agencies began the process of re-
viewing the comments. Meanwhile, the tensions between the proponents of
mitigation banking and in-lieu fee mitigation spilled into the courtroom.

O’Hare Airport and the return of CorLands

The 2000 in-lieu fee guidance was meant to rein in the use of in-lieu fees,
especially for individual permits. In-lieu fee mitigation was to be available
mostly to offset small impacts authorized by general permits, and even then
mitigation from mitigation banks was to be favored. The Corps’ and the
EPA’s proposed rule advocated killing in-lieu fee mitigation. But like mela-
leuca or water hyacinth, in-lieu fees are a hardy species, difficult to keep in
check and almost impossible to eliminate.

The O’Hare Modernization Project, approved by the Corps in 2005,
illustrates this point. The airport expansion will fill 153 acres of wetlands
and other waters, but only 97 acres of wetlands are jurisdictional under the
Clean Water Act. The remainder is considered isolated and thus not waters
of the United States under the reasoning of the SWANCC decision. As a
practical matter (and consistent with interagency guidance with the Federal
Aviation Administration), the compensatory mitigation for this project
needed to be off-site. Although many airports are constructed on or near
wetlands, birds and airplane engines do not mix (a point reinforced by the
double-engine bird strike that caused Captain Sullenberger to land a US
Airways jet in the Hudson River in 2009). It makes no sense to restore wet-
lands on-site if they are likely to attract wildlife hazards.

The permit applicant, the City of Chicago, proposed that part of
the project’s impacts be offset by 62 acres of mitigation credits from a
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mitigation bank. At some point, the Corps informed Chicago that it
needed more compensatory mitigation (another 280 acres). The Corps
suggested in a letter to Chicago that

you seriously consider engaging an organization that has expertise in
real estate transactions, planning, and executing wetland restoration
programs to assist you in developing a potentially acceptable set of
projects, if you are still interested in trying to meet your proposed
schedule. One such organization well known for their work in this area
in the Chicago region is Corporation for Open Lands (CorLands), an
affiliate of the Open Lands Project. . . . We have worked with Cor-
Lands on a number of programs over the past ten years, both having
them as an administrator for a restoration program as well as a devel-
oper of a large wetland restoration program. . . . We have found them
quite effective[.]

The Corps also stated that it was up to Chicago to decide how it wanted to
proceed, but the message was clear: go with the Corps’ trusted partner or
else there will be delays. Chicago went down the path of least resistance and
agreed to pay $26.4 million to CorLands to obtain another 280 acres of
compensatory mitigation.

When the 2000 in-lieu fee guidance was issued, the Chicago District
closed down CorLands for purposes of accepting in-lieu fee funds. It was
reopened for the sole purpose of compensating for the O’Hare project. The
National Mitigation Banking Association and several Chicago-area bankers
sued, arguing that the $26 million in-lieu fee was inconsistent with the
Clean Water Act and the 2000 in-lieu fee guidance.

Establishing standing was the first hurdle for the mitigation bankers in
the O’Hare litigation, which became known as National Mitigation Bank-
ing Association v. U.S. Army Corps of Engineers. The plaintiffs had to show
that they had suffered a particularized injury, that this injury was fairly
traceable to the Corps’ decision to approve the $26.4 million in-lieu fee
program, and that a favorable court decision would likely redress the injury.
The mitigation bankers relied on injury to their economic and competitive
interests; they had made investments in wetland restoration and had credits
to sell. Conceding the injury, the Corps suggested that they had no stand-
ing based on a lack of causation and redressability. The Corps argued that it
was Chicago’s choice not to purchase more credits from area mitigation
banks “for reasons of its own.” And even if the permit was remanded back
to the Corps, who was to say whether Chicago would then choose to pur-
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chase additional mitigation bank credits? The court rejected these asser-
tions, calling them disingenuous. The record clearly showed that the Corps
had steered Chicago toward CorLands, and if the permit were reversed, it
was likely that Chicago would purchase at least some additional credits
from mitigation banks. But while the mitigation bankers prevailed on the
issue of standing, they did not fare so well on the merits.

In its 2007 opinion, the court observed that the case was “essentially an
attack on the use of in-lieu fees for any individual permit.” Although the
court noted that the Corps agreed “that mitigation banks are preferable
over in-lieu fees” and that “the key to successful mitigation rests on appro-
priate site selection and approval of specific mitigation plans,” it neverthe-
less upheld the Corps’ decision. The court stated that in-lieu fee mitigation
was a legal option, and the Corps district had much discretion when impos-
ing mitigation conditions to individual permits. The court acknowledged
that the Corps’ and the EPA’s proposed regulation would phase out in-lieu
fee mitigation, but emphasized that this was only a proposal. It had yet to
be adopted, and thus the rulemaking process was the more appropriate fo-
rum to challenge the use of in-lieu fee mitigation. The court’s opinion
drove home the point to mitigation bankers that the proposed federal reg-
ulations on compensatory mitigation must be finalized.

Reconsidering in-lieu fee mitigation

By late 2007, with the statutory deadline for the mitigation regulation long
since passed, the gestation period for the final rule remained uncertain. The
speculation was that the status of in-lieu fees was one of the issues causing
the delay. Despite the objections of mitigation bankers, in-lieu fee mitiga-
tion had politically powerful proponents. Homebuilders and other devel-
opers were supporters because it could be less expensive than mitigation
banks and responsibility for mitigation success still shifted to the in-lieu fee
entity. States and local governments that administered in-lieu fee programs
also supported the continuation of in-lieu fee mitigation. The Bush admin-
istration did not want to anger developers or infringe on state wetland pro-
grams and was therefore reluctant to eliminate the option.

Discussions among OMB, EPA, and Corps officials prompted the agen-
cies to take a fresh look at in-lieu fee mitigation. Mitigation banks and in-lieu
fees typically had been viewed as subsets of third-party mitigation, and the
debate had focused on applying the same standards to each. But an in-lieu
fee entity is more akin to an environmental consultant hired by a developer
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to perform an off-site mitigation project. As such, in-lieu fee mitigation
could be considered more as a subset of permittee-responsible mitigation.

Recall that although a mitigation banker’s currency is credits, what
they are really selling is a release from liability. When a permittee purchases
mitigation bank credits (with agency approval), it has satisfied its mitiga-
tion requirements. The responsibility for the success of the mitigation site
and its long-term maintenance is transferred to the mitigation banker. That
is the essence of third-party mitigation: a third party (the mitigation
banker) becomes legally responsible for the mitigation site.

With permittee-responsible mitigation, the permittee typically hires an
environmental consultant or engineering firm to perform the mitigation
on-site or off-site. If the consultant fails to perform, it is the permittee that
must answer to the regulatory agency. It is the permittee that remains re-
sponsible, legally and financially, for mitigation success.

The transfer of liability to a mitigation banker is appropriate, in part,
because prior to the release and sale of credits, the banker must invest
money up front, go through an interagency review process, acquire a site,
place a conservation easement or other protections on the site, and satisfy
additional performance standards. With permittee-responsible mitigation,
typically the permittee promises to perform (or hire someone to perform)
the mitigation in the future.

In-lieu fee mitigation is more like permittee-responsible mitigation: it
is a promise to do good in the future. One might say that in-lieu fee mitiga-
tion is less performance-based and more promise-based. It lacks the essen-
tial element that gave regulators some confidence in banking: a site. Ac-
cordingly, if in-lieu fee mitigation was to survive, perhaps an in-lieu fee
entity should be treated like an environmental consultant. In other words,
when a permittee chose the in-lieu fee option, the permittee would remain
responsible for the mitigation. If the in-lieu fee entity does not deliver as
promised in a specified timeframe, the permittee will be on the hook to pay
(a second time) for the mitigation.

Such an approach would alleviate at least two concerns about in-lieu
fees: the lack of accountability and the underpricing of the true cost of mit-
igation. First, a party (the permittee) would be clearly identified as legally
responsible for the success of the mitigation. Second, the ability to go after
the permittee for additional funds should ensure that true costs of wetland
mitigation are fully recovered. This, of course, would make in-lieu fee miti-
gation a less attractive option for permittees.2

Ultimately, the agencies decided to keep the in-lieu fee option and con-
tinue to treat it as third-party mitigation, in which the responsibility for the
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mitigation transfers to the in-lieu fee administrator. But the final rule also
contained a reward for the mitigation bankers: a preference for mitigation
bank credits enshrined in regulation.

Finally, the final rule emerges.

The Corps and the EPA issued their final rule on their Web sites on March
31, 2008. It was formally published in the Federal Register ten days later.
The rules governing compensatory mitigation, long contained only in
guidance documents, were now in regulations that had the force of law.

The regulation was divided into eight parts (figure 9-1). The first seven
parts apply to all three types of mitigation, and the final part applies to third-
party mitigation (mitigation banks and in-lieu fee programs). Each type of
mitigation was not held to the same standards, however. Although the agen-
cies claimed they had established equivalent standards, they emphasized that
“equivalent” does not mean “equal.” Let’s examine how the regulation re-
solved some of the major debates about compensatory mitigation.

Sequencing and avoidance

The regulation reaffirmed the sequence of avoid-minimize-compensate (ac-
tually using the term “sequencing” for the first time in regulation). Com-
pensatory mitigation proposals, whether from permittees, mitigation
banks, or in-lieu fee programs, are not intended to dilute the initial duty to
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MITIGATION FOR LOSSES OF AQUATIC RESOURCES
33 C.F.R. Part 332

332.1 Purpose and general considerations.
332.2 Definitions.
332.3 General compensatory mitigation requirements.
332.4 Planning and documentation.
332.5 Ecological performance standards.
332.6 Monitoring.
332.7 Management.
332.8 Mitigation banks and in-lieu fee programs.



avoid wetland impacts. But how compelling is the duty to avoid wetland
impacts? The regulation touched on the concept of avoidance in the context
of difficult-to-replace wetlands. The 2001 National Research Council re-
port (as well as many other commentators) had strongly recommended
that permittees avoid impacts to wetlands such as fens and bogs that are dif-
ficult or impossible to restore. In response, the regulation stated:

For difficult to replace resources (e.g., bogs, fens, springs, streams, At-
lantic white cedar swamps) if further avoidance and minimization is
not practicable, the required compensation should be provided, if prac-
ticable, through in-kind rehabilitation, enhancement or preservation
since there is a greater certainty that these methods of compensation
will successfully offset permitted impacts.

On the plus side, the agencies expanded the examples of difficult-to-restore
wetlands. On the negative side, the regulation does not expressly call for
greater avoidance of impacts to these wetlands. The term “further avoid-
ance” might suggest that a permittee make greater efforts to avoid impacts,
but even this vague exhortation is undercut by the modifier “not practica-
ble.” The definition of practicable allows considerations of cost to enter the
equation, and then avoidance often becomes too expensive (not practica-
ble) from the permittee’s perspective. While the Corps and the EPA may is-
sue additional guidance on this subject, we know that such guidance will
not be binding on the individual regulator in the field. The strength of the
avoidance requirement will depend on the strength of these individuals.

Equivalency in mitigation plans

The regulation calls for all mitigation providers to develop mitigation plans
that contain a dozen common elements. Described by National Mitigation
Banking Association counsel Peggy Strand as a “twelve-step program for
mitigation,” this requirement harmonizes the standards applied to permit-
tees, mitigation banks, and in-lieu fee programs. The mitigation plan must
include the following:

1. Objectives: What type (and how much) of wetland or other aquatic
resource will be provided? How does the project contribute to
meeting watershed needs?

2. Site selection: What are the factors (including watershed needs) that
go into choosing the mitigation site?
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3. Site protection instrument: Who owns the site? What will be the le-
gal mechanism (e.g., conservation easement) to protect the site
over the long term?

4. Baseline information: What are the ecological characteristics of the
mitigation and impact sites?

5. Determination of credits: How are credits (improvement of func-
tions at the mitigation site) provided?

6. Mitigation work plan: How will the compensatory mitigation proj-
ect be accomplished? What are the construction details?

7. Maintenance plan: How will the mitigation site be maintained af-
ter initial construction?

8. Performance standards: What are the ecologically based perfor-
mance standards that the site must meet to demonstrate that it is
achieving its objectives?

9. Monitoring requirements: How will the site be monitored to ensure
it is meeting the performance standards?

10. Long-term management plan: After the performance standards have
been met, how will the site be sustained for the long term? What fi-
nancial mechanisms will be in place?

11. Adaptive management plan: What is the strategy to respond to ad-
verse changes in the mitigation site’s condition?

12. Financial assurances: What are the financial mechanisms (such as
bonds, letters of credit) in place to ensure that the construction
will be completed and meet the performance standards?

Although many of these items could previously have been found in
guidance documents, the regulation codifies them into firm requirements.
Furthermore, the regulation now requires that the public notice of permit
applications must include details about how compensatory mitigations
would be provided. Similarly, public notice must be given for proposed
mitigation banks and in-lieu fee programs. Yet a big difference in the treat-
ment of mitigation banks remains: their credits cannot be used until a miti-
gation site has been acquired. The administrative and performance stan-
dards to create mitigation credits may be at least roughly equivalent, but
the “criteria for use” of credits are not.

Nonequivalency in the timing of the use of mitigation credits

Under the 2008 regulation, mitigation banks, in-lieu fee programs, and
permittee-responsible mitigation all produce mitigation “credits”—which
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the regulation defines as “a unit of measure (e.g., a functional or areal mea-
sure or other suitable metric) representing the accrual or attainment of
aquatic functions at a compensatory mitigation site.” A credit is how we de-
scribe the delta, the difference between the initial conditions at the mitiga-
tion site and the conditions after environmental improvements have been
made. A credit allows a development project that will adversely affect wet-
lands to proceed. While mitigation bank credits can only be used after cer-
tain milestones have been met, the credit market for in-lieu fee programs
and permittee-responsible mitigation is much looser.

Under the regulation, a mitigation bank can sell its credits only after it
has a mitigation banking instrument (containing the twelve-step mitigation
plan) approved by an interagency review team (IRT). It then must secure
the physical site and obtain appropriate financial assurances. At that point,
the Corps will allow “an initial debiting of a percentage of the total credits
projected at mitigation bank maturity.” Additional releases of credit are au-
thorized when the mitigation bank meets specified performance standards,
but the regulation states that the “credit release schedule should reserve a
significant share of the total credits for release only after full achievement of
ecological performance standards.” While the regulation does not define
what constitutes a “significant share,” the preamble to the rule notes that it
“does not necessarily mean a majority,” but rather “a proportion of pro-
jected credits that will provide the sponsor with a significant incentive to
complete [the] . . . project and ensure that all performance standards are
achieved.” The release of mitigation bank credits is tied to improvements at
the mitigation site itself, beginning with its acquisition.

The regulation also mandates that an in-lieu fee program have an inter-
agency approved instrument before credits can be used. The mitigation site
need not be secured, however. The Corps may authorize “a limited number
of advance credits available to permittees” once the instrument is approved.
The regulation provides that the in-lieu fee program must obtain the miti-
gation site and complete initial improvements “by the third full growing
season after the first advance credit” has been sold, although the Corps can
grant additional time. The amount of advance credits, which again is ulti-
mately left to the discretion of the Corps, should be based on the in-lieu fee
program’s compensation planning framework (a watershed approach to se-
lecting mitigation sites), the sponsor’s past performance related to wetland
projects, and the financing necessary to begin the compensatory mitigation
projects. Once mitigation projects are implemented on the ground and
meet performance standards (thereby paying back the initial release of ad-
vance credits), the in-lieu fee program may receive additional advance cred-
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its to sell. Thus, in-lieu fee mitigation is structured to operate as after-the-
fact mitigation, with a limited but revolving fund of advance credits.

If in-lieu fee mitigation allows a “limited” amount of advance credits,
then permittee-responsible mitigation can be seen as allowing a 100 per-
cent release of advance credits. Once the mitigation plan is approved by
the Corps (not the IRT) and the permit issued, the permittee can pro-
ceed with the development project. In essence, all the credits from the pro-
posed mitigation have been debited, but the mitigation project has not yet
commenced.

You can think of the different types of mitigation providers as individ-
uals seeking loans. Some homeowners receive a traditional, fixed-rate mort-
gage after putting down 20 percent, and other homeowners take out a sub-
prime mortgage with no money down. The former (akin to a mitigation
bank that has acquired a mitigation site) is the more secure investment; the
latter (in-lieu fee and permittee-responsible mitigation) might very well
meet its payment obligations (or pay back the advance credits), but it is
more of a gamble. All in all, however, these new procedures detailed in a
regulation are an improvement over the old approach with permittee-
responsible mitigation, which often was the equivalent of no-doc loans.

The mitigation hierarchy

What would equal standards applied to all mitigation providers look like?
If the Corps and EPA held in-lieu fee programs to mitigation banking
standards (no advance credits without a site), most in-lieu fee programs
would shrivel up and die unless the sponsors became willing to invest their
own capital up front. And development would screech to a halt if a per-
mittee were required to have mitigation in place before proceeding with
their housing development or big box store. While good from the environ-
mental perspective, it is an academic pipe dream.3 At the other end of the
spectrum, what if mitigation bankers simply followed the standards of
permittee-responsible mitigation? Credits would be bought and sold with
little assurance that the promised mitigation would come to fruition. So,
the political realities dictated that the Corps keep all three mitigation op-
tions and acknowledge that they could not be treated equally.

But the Corps and EPA recognized the value of mitigation banking:
larger, ecologically valuable parcels, more rigorous scientific and technical
reviews, advance site acquisition, project-specific planning, and some level
of financial security. If they could not ratchet up the standards to apply to all
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types of mitigation, they did the next best thing. The agencies established a
preference for credits from mitigation banks.

Specifically, the regulation announced a new mitigation hierarchy. At
the top are mitigation bank credits, followed by in-lieu fee mitigation cred-
its, permittee-responsible mitigation under a watershed approach, on-site
and in-kind permittee-responsible mitigation, and off-site and/or out-of-
kind permittee-responsible mitigation (figure 9-2). The Corps must con-
sider compensatory mitigation options in this order, giving mitigation
bank credits preference. It is only a preference, which can be overridden if
the Corps determines a nonbank option can provide better environmental
returns.

Even though in-lieu fee mitigation was not vanquished, mitigation
banking won the battle decisively. Mitigation banking is king, and it’s good
to be the king.

But is the compensatory mitigation regulation good
for the environment?

The mitigation bankers will benefit from the new regulation, but will the
environment? We return to the old standard law school answer: It depends
(and it is also too soon to tell). Here it depends on implementation at the
Corps district level. Will the districts require more avoidance of difficult-to-
replace wetlands? Will the districts follow the mitigation banking prefer-
ence? Will they incorporate watershed planning into permit decision mak-
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ing? Will they require all types of mitigation providers to establish perma-
nent trust funds to care for the mitigation sites in the long term? The re-
sponses will depend, in large measure, on what Corps headquarters chooses
to emphasize. As noted earlier, traditionally Corps SOPs have encouraged
regulators to devote their attention and energies to processing and issuing
permits, not visiting and assessing mitigation projects. If that continues to
be the message from headquarters, then that will continue to be the priority
(or lack of priority) in the field. To change behavior at the district level,
Corps headquarters must change how it evaluates Corps districts. If the
Corps rewards regulators for upholding rigorous mitigation standards, we
will see better mitigation results. If there is any lesson to be learned from
the saga of mitigation banking, it is that people will follow the incentives.
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Chapter 10

Wetland Enforcement: The Ultimate
Discretionary Act

Let gentleness my strong enforcement be.
—William Shakespeare, As You Like It (1623)

Both the Corps of Engineers and the EPA have enforcement authority un-
der the Clean Water Act. If you illegally fill in a wetland or violate the con-
ditions of your section 404 permit, you could have to pay thousands of dol-
lars in administrative penalties. Or the agencies could bring a civil action in
federal court where you could be hit with even more in fines, potentially
costing you millions. A court could order you to remove the offending
structures (such as a house) and to restore the site. If your transgressions
are bad enough, you might even face criminal sanctions, including prison
time. The agencies have some heavy hammers that they can swing to pro-
tect wetlands and to force compliance with the law. But the decision about
whether to pursue an enforcement action, and how heavy the hammer
blow should be, is largely a matter of agency discretion. Despite the en-
forcement tools available, the agencies’ approach to enforcement is rela-
tively gentle—which is as the regulated community likes it.

Who is the lead enforcement agency?

Although Congress gave enforcement authority to both the Corps and the
EPA, it did not specify how they would share this power. To eliminate this
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ambiguity and to make efficient use of the agencies’ resources, the Corps
and the EPA signed an enforcement memorandum of agreement (MOA) in
1989 that delineated their roles and responsibilities (see figures 10-1 and
10-2). The Corps agreed to be the lead agency for actions involving section
404 permit violations terms and conditions, which made sense since the
Corps is the permit-issuing agency. For unpermitted discharges (i.e., when
someone filled a wetland and failed to apply for a permit), the MOA left
open which agency would be lead. It stated that the Corps would serve as
lead agency, unless the case involved a repeat violator or a flagrant violation,
and then the EPA would step in. The EPA would also be the lead agency,
however, if it simply requested a particular case.

This division of responsibilities again seemed to make practical sense.
The Corps has more wetland regulators out in the field than the EPA has,
so let the Corps generally take the lead. But the MOA implicitly recognized
that the EPA could intervene when it thought the Corps was not enforcing
with sufficient vigor. The concern about the Corps’ environmental commit-
ment was why Congress gave the EPA such a significant role in the admin-
istration of the section 404 program in the first place. The Corps must ap-
ply EPA regulations when making permit decisions, and the EPA can veto a
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Corps permit. In essence, the EPA also has a veto over the (non)exercise of
the Corps’ enforcement authority.

Every day is a new day: The continuing violation theory

Regardless of which agency takes the lead, the first step (if an investigation
uncovers a continuing violation) is to tell the violator to stop what it is do-
ing and remedy the situation. The Corps will do so with a “cease-and-
desist” letter, while the EPA version is called an administrative order. The is-
suance of such orders is not determinative of liability; the alleged violator
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will still have an opportunity to contest the matter at some point. But the
possible consequences of ignoring a cease-and-desist letter or administra-
tive order are quite serious. If the agencies bring an action in federal court
to enforce the order (judicial enforcement will be discussed shortly), the vi-
olator could face penalties of up to $27,500 per day per violation. Perhaps
the amount might not immediately grab your attention, but the agencies
have a “continuing violation” theory, in which they consider every day that
unpermitted fill remains in place constitutes a new violation, which can add
up. Do the math: under this approach, a violator who has illegal fill in place
for one year is not looking at a maximum penalty of $27,500; the potential
financial exposure is in excess of $10 million (365 days multiplied by
$27,500).

Not all courts approve of the continuing violation theory, and even
those courts that do accept it do not actually levy the maximum penalty.
One of the first cases to adopt the continuing violation theory was United
States v. Cumberland Farms of Connecticut. After receiving a cease-and-desist
letter from the Corps to halt agricultural activities that were resulting in the
discharge of dredged or fill material into the Great Cedar Swamp in Massa-
chusetts, Cumberland continued landclearing operations. If the district
court focused only on the discrete discharge events and the number of days
in which they occurred (twenty), the maximum penalty would have been
$200,000 (at the time the maximum penalty was $10,000 per day). In-
stead, the court concluded that “[a] day of violation constitutes not only a
day in which Cumberland was actually using a bulldozer or backhoe in the
wetland area, but also every day Cumberland allowed illegal fill material to
remain therein.” Ultimately, the court fined the company $540,000, al-
though if Cumberland conducted the required restoration actions, it would
be reduced by $350,000. Nevertheless, a precedent was established, and vi-
olators now had to face uncertain limits on their liability.

The continuing violation is also important in two other respects. First,
it effectively eliminates a statute of limitations. The government (or citizen)
must bring a case against a violator within five years of the violation; other-
wise, the legal action is time barred. But if an unpermitted fill is a new vio-
lation every day it remains in place, then the five-year statute of limitations
is never reached. The clock never starts running. For example, in United
States v. Reaves, a Florida property owner illegally filled 17 acres of Alligator
Creek and adjacent wetlands. The Corps did not discover the illegal fill for
more than eight years, when it issued a cease-and-desist letter. Almost five
years later—now thirteen years after the fill was put in place—the Corps
went to court seeking civil penalties and a judicial order for the property
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owner to restore the site. The property owner admitted that the unpermit-
ted fill had violated the Clean Water Act, but pointed out that the time to
bring the lawsuit had long since passed. But the court adopted the continu-
ing violation theory, and thus the government could proceed with its case.

The continuing violation approach also assists with citizen suits, as we
will discuss in more detail shortly. Recall from our administrative law dis-
cussion in chapter 2 that in Gwaltney v. Chesapeake Bay Foundation, the
Supreme Court held that a citizen may be able to bring a lawsuit against a
Clean Water Act violator, but only for ongoing violations. If a defendant
could argue that once the fill was in place, the violation was complete and
no longer ongoing, then as a practical matter there would be no citizen suits
for section 404 violations (except in those rare cases where a concerned
group or person caught the discharger in the act). With the continuing vio-
lation theory, however, the private plaintiff could simply point to the dis-
charge site and note that the illegal fill or dredged material was still in place,
and thus was an ongoing violation.

Hobson’s choice: No pre-enforcement review
of administrative orders

If you are a recipient of a Corps cease-and-desist order or an EPA adminis-
trative order, your initial inclination might be to go on the offensive and
sue the agencies. Perhaps you think that the area that you are discharging
into is not a “water of the United States” for purposes of the Clean Water
Act. Or perhaps you think that the activity that you are engaged in is ex-
empted from Clean Water Act jurisdiction. You want your day in court
to establish that what you are doing is perfectly legal. You may have the
opportunity—but not right away.

Typically when you sue an agency, you can only challenge “final”
agency action. A court does not want to get involved too early in agency de-
liberations. First, it would be disrespectful to a coequal branch of govern-
ment. Second, it might be a waste of judicial resources. Once the agency
makes a final decision, the prospective plaintiff might be satisfied and the
need for a lawsuit evaporates. Only when the agency makes a final decision
can the action be “ripe” for judicial review.

Consider what a cease-and-desist letter or an administrative order re-
ally is. On the one hand, it is a threat: stop what you are doing or you could
be fined thousands (maybe millions) of dollars. On the other hand, it can
also be viewed as a request: stop what you are doing and apply for a permit.
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If you apply for a section 404 permit, the Corps might grant it. If the Corps
grants it (or determines it has no jurisdiction), then the whole issue goes
away. So courts are reluctant to intervene if the agency has merely issued an
administrative order.

But the recipient of the order faces an uncomfortable choice: stop your
activities and apply for the permit, or continue with your activities and take
your chances that you will prevail when the Corps or the EPA takes you to
court. Neither option is attractive. Suspending development operations can
be very expensive, especially if equipment and workers are idled for
months, and banks and investors are looking to be repaid. But defending
against an enforcement action will also be quite costly even if you prevail.
Your attorney fees cannot be shifted to the government. And if you lose,
you are facing thousands of dollars in penalties and restoration costs.

Fortunately for violators (but not so much for the environment), the
agencies prefer to settle. Their enforcement policies tend to emphasize
bringing violators into compliance rather than punishing them to set an ex-
ample. The willingness of the Corps to consider issuing section 404 per-
mits to allow illegal discharges to remain in place illustrates this point.

After-the-fact permits: All is forgiven.

One of the Corps’ enforcement options (and the most popular from a vio-
lator’s viewpoint) is the after-the-fact permit. It is just what it sounds like:
the applicant seeks a permit after the discharge has already occurred. Corps
regulations state that an after-the-fact-application is to be processed in the
same manner and subject to the same standards as an ordinary application.
But of course an after-the-fact permit application complicates the Corps’ re-
view. The state of the wetlands prior to the discharge may not be well doc-
umented, and thus it may be difficult to assess the wetland functions al-
ready lost at the impact site. Moreover, how does a regulator conduct an
alternatives analysis when the site has already been chosen? Corps regula-
tions suggest that an after-the-fact permit should not be considered if per-
mits or other legal authorization for the project has already been denied. If
you are told no, you cannot go ahead with your project anyway and then
seek forgiveness. Similarly, the Corps will not accept an after-the-fact per-
mit application if the site is the subject of an ongoing enforcement action
by other federal, state, or local agencies. Nor, the Corps regulations advise,
are after-the-fact permits appropriate when the violation is willful, re-
peated, flagrant, or causes a substantial environmental impact. But it is up
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to the Corps to decide whether to accept an after-the-fact permit applica-
tion, and traditionally the Corps has been most accommodating. Indeed,
Professor William Rodgers refers to the Corps’ approach as a “policy of
mass amnesty.”

The permit statistics, especially in the early years, suggest that there is
much truth in the old saying that it is better to ask for forgiveness (after the
fact) than to seek permission (before the discharge). A 1977 GAO report
found that in four of five Corps districts surveyed unauthorized discharges
were resolved through after-the-fact permits 87 to 99 percent of the time
(Rodgers, 2009). A 1988 GAO investigation reviewed 87 sample viola-
tions and found that 36 cases were resolved through voluntary restoration
of the sites and 25 (about 28 percent) were granted after-the-fact permits.
The Corps “seldom required” compensatory mitigation for these after-the-
fact permits, and the agency rarely invoked its authority to impose civil or
criminal sanctions through the courts, even for serious violations. In the
1990s, the number of enforcement actions resolved through after-the-fact
permits was estimated to be about 30 percent. It is difficult to say with pre-
cision how often after-the-fact permits are relied upon today. (In May
2010, the most recent statistics posted on the Corps Web site dated back to
fiscal year 2003 and did not provide a category for after-the-fact permits.)
What can be said with a high degree of confidence, however, is that the vast
majority of unauthorized discharge cases are resolved either through the vi-
olator’s voluntary restoration of the site or through after-the-fact permits.
The Corps’ and the EPA’s enforcement swords—administrative, civil, and
criminal penalties—largely remain sheathed.

Administrative penalties: Adjudication by the agencies

For the unlucky few whose violations are not resolved through voluntary
restoration or after-the-fact permits, the agencies must decide whether to
proceed with an administrative hearing within the agency or to go to fed-
eral court. If they opt for the former and keep it in house, they have two
choices: Class I or Class II penalty proceedings. Class II proceedings are for
more serious violations, and the maximum penalties that may be assessed
are greater. For Class I penalties, the violator may have to pay up to
$11,000 per violation with a cap of $27,500 for all violations. For Class II
penalties, the maximum is $11,000 per day per violation, but with a cap of
$137,500. Consequently, the procedural safeguards for the alleged viola-
tors are also greater in a Class II penalty proceeding.
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A Class I or Class II penalty proceeding is an adjudication. (Recall from
chapter 2 that an adjudication is the application of rules to a particular set of
facts.) The alleged violator must be given notice. The hearing must be con-
ducted by a neutral person, a hearing officer or administrative law judge.
Although that person is an employee of the agency, he or she must make an
impartial decision based on the record, based on the evidence introduced at
the hearing.

The Corps and the EPA have slightly different administrative proce-
dures for Class I penalties. If the Corps is seeking Class I penalties, a hear-
ing officer will make a recommendation to the district engineer. The district
engineer can accept, modify, or reject the recommendation, but the district
engineer’s final decision must again be based on the record. At this point,
we finally have final agency action, and the violator can go to U.S. District
Court to seek a review of the administrative penalties.

Under the EPA’s procedures, Class I hearings are typically held by a re-
gional judicial officer, an EPA attorney. After a hearing, the regional judicial
officer will make proposed findings, conclusions of law, and a final order
with recommended penalties. The recommended penalties will become
final unless a party appeals to the EPA’s Environmental Appeals Board,
which would then issue a final order. The penalties can be reviewed by a
U.S. District Court.

The EPA’s procedures for Class II penalties follow a similar model, ex-
cept the proceedings are run by an administrative law judge. Another differ-
ence is that judicial review of Class II penalties is at the Court of Appeals
level. Although the Corps has had the statutory authority to assess Class II
penalties since 1987, it has not yet promulgated regulations, which must be
done through notice-and-comment rulemaking, to establish the governing
procedures. Clearly, augmenting its ability to assess administrative penalties
is not high on the list of priorities for the Corps.

Civil penalties: Potentially real money, rarely invoked

Occasionally, the Corps and the EPA will exercise their enforcement mus-
cles and go after the more egregious violators in court to seek civil penalties
(money) and injunctive relief (a court order to do something or refrain
from doing something). The agencies cannot bring these civil judicial en-
forcement actions by themselves, however. They must work with the De-
partment of Justice and convince the local U.S. Attorney’s office to file a
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case at the U.S. District Court. Given the other priorities of the U.S. Attor-
neys, civil cases generally will be brought only for intentional, repeated, or
flagrant violations or where there is great environmental damage.

The civil penalties can reach $27,500 per violation per day, which will
add up under the continuing violation theory. Moreover, there is no maxi-
mum for civil penalties. In addition, the injunctive relief that is sought—
typically an order that the defendant restore the destroyed or damaged
site—can be an open-ended expense. But (as we saw in Cumberland Farms),
a court will sometimes reduce or waive the civil penalties if the violator re-
stores the site. The saga of United States v. Cundiff is a prime example. It
also shows just how far a person has to provoke the federal government be-
fore it lumbers into bringing a civil action.

In this case, the defendants ignored Corps cease-and-desist letters and
EPA administrative orders and continued to excavate, clear, and drain
about 200 acres of wetlands along tributaries of the Green River in Ken-
tucky. (The sidecasting of the dredged material constituted the discharge.)
At one point, one defendant admitted that “though he knew he needed a
permit, he thought the Corps would never grant him one so he planned on
digging his ditches anyway.” After eight years of warnings and negotiations,
a civil action was finally filed. The U.S. District Court found for the govern-
ment and ordered the defendants to pay $225,000 in civil penalties. The
court also held, however, that all but $25,000 would be suspended as long
as the defendants completed a restoration plan.1

So in the end the defendants might pay only $25,000 for ignoring gov-
ernment orders for eight years and illegally destroying 200 acres of wet-
lands. Of course, they have restoration expenses and attorney fees as well.
But even if they paid the entire amount of the civil penalty, they would still
only be assessed approximately $1,125 per acre. That is ridiculously cheap,
especially when you consider how intentional and flagrant their actions
were. Compare that penalty with the cost of purchasing mitigation credits
at $20,000 per acre (which is at the low end of the scale). The mitigation
credits for 200 acres would be $4 million.

Yet sometimes a court will impose what may be seen as a harsh penalty.
A Texas dentist was ordered to pay $65,000 in civil penalties for filling in
one-fifth of an acre of wetlands on Galveston Island. Although the size of
the violation was small, he was a repeat and intentional violator. He had set-
tled a previous case for $15,000 and admitted to “telling his contractor he
frankly did not care about the wetland designation.” While the agencies
rarely use their hammer, it can still sting when they do.
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Settlements, supplemental environmental programs,
and other payments

Despite the likelihood that a court will not impose the maximum civil
penalties, many defendants do not want to roll the dice. They would rather
settle and dispose of the matter by entering into a consent decree. A consent
decree is an agreement between the defendant and the agencies that is ap-
proved by the court. Department of Justice regulations require that the
public be notified and be given an opportunity to comment on proposed
consent decrees. (To find them, go on to the Federal Register Web site and
search using the terms “consent decree,” “Clean Water Act,” and “dredged
or fill material.”) The defendants that enter into consent decrees seem to
pay a surcharge for certainty. For example, in 2009 in United States v. Savoy
Senior Housing Corporation, to settle a claim of illegally filling streams and
wetlands in Liberty Village, Virginia, the defendants agreed to pay
$300,000 in civil penalties, spend about $250,000 to conduct on-site res-
toration, and purchase approximately $825,000 of stream and wetland mit-
igation credits in the watershed.

One benefit of settling for defendants is closure. Litigation is stressful,
and a consent decree can conclude the matter (as long as its terms are com-
plied with). Furthermore, with the cessation of litigation, attorney fees sub-
side. It may also be possible for the defendant to garner some favorable
publicity if it agrees to voluntarily fund local environmental projects. The
agencies welcome these “supplemental environmental projects” (SEPs) and
take them into account in settlement negotiations. Indeed, because of
the local benefits, the SEPs might be more welcomed than greater civil
penalties.

When a defendant pays a civil penalty, that money goes to the general
fund at the U.S. Treasury. The money does not go the local U.S. Attorney’s
office, the Corps district, or the EPA region. If the agencies did receive
these funds, they would be augmenting their congressionally approved ap-
propriations and violating the Miscellaneous Receipts Act (which Congress
enacted to ensure that agencies remain within the fiscal limits set by Con-
gress). While the imposition of high civil penalties can serve as a punish-
ment to the violator and act as a deterrence to others, it does nothing for
the local environment and does not compensate for lost ecosystem services.
An SEP, however, is a vehicle to make sure that the defendants’ money stays
in the area.

For example, to settle an EPA enforcement action related to its bridge
building and repair work, Lunda Construction Company agreed to pay
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$10,900 in penalties and to remove the Deerskin River dam in Wisconsin
as a SEP. The dam removal, which cost about $59,000, would restore a
free-flowing river, thereby enhancing fish habitat. A more substantial settle-
ment involved the Material Service Corporation, a mining company that
had destroyed 37 acres of prairie wetlands near the Des Plaines River in Illi-
nois. The company agreed to pay $500,000 in civil penalties and contribute
$7 million to CorLands to restore and preserve similar habitat.

Technically, because the funds do not go to the EPA or the Corps, SEPs
are not considered an improper augmentation of their budgets. While some
might argue that this is form over substance, since the agencies can effec-
tively control how the funds are spent, there are few churlish critics.2 The
violator is making the payment voluntarily to make the enforcement action
go away. The local recipients and beneficiaries of the funds are not going to
complain. And the agencies are happy because resolution of an enforce-
ment action results in a local, environmentally beneficial program, rather
than sending dollars off to the Treasury.

Sometimes, however, the violator’s conduct is so bad that financial
penalties are not sufficient and environmental programs cannot wipe the
slate clean. In these cases, the U.S. government can choose to bring a crim-
inal prosecution.

Criminal penalties: Muddy jackboots?

It takes a certain amount of stubbornness on the part of violators, coupled
with the belief that the rules do not apply to them, to trigger a federal pros-
ecution for a Clean Water Act section 404 violation. John Rapanos, a key
figure in the Supreme Court case that brought us the “significant nexus”
test for waters of the United States, illustrates this perfectly. He wanted to
build a shopping center, but was informed by state regulators that the site
was a wetland and that he would need to apply for a permit. He hired Dr.
Goff as a consultant who told him the same thing; between 48 and 58 acres
of one site was jurisdictional. Mr. Rapanos responded by instructing the
consultant to destroy his “report and map, as well as all references to Mr.
Rapanos in [his] files . . . Mr. Rapanos stated he would ‘destroy’ Dr. Goff if
he did not comply, claiming that he would do away with the report and
bulldoze the site himself, regardless of Dr. Goff ’s findings.” Mr. Rapanos
began landclearing activities, which led the state to come back with a search
warrant. The violation resulted in EPA issuing an administrative order
(which was ignored) and a federal prosecution.
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But a criminal prosecution for a wetland violation, even if the violation
is intentional, is very controversial. It is not the type of environmental
crime that ordinarily results in imminent danger to the public, as is the case
with the improper disposal of some hazardous substances. The “pollutant”
could be clean soil or sand, and the activity is taking place on private prop-
erty. The defendants are businesspeople, contributing to the local economy,
not common street thugs. Thus, even when a particular person deserves to
be prosecuted, the agencies and the U.S. Attorney’s office will tread very
gingerly because they will be pummeled in the press and perhaps by Con-
gress. That was certainly the case with John Pozsgai.

John Pozsgai was, by virtue of his background, a most sympathetic de-
fendant. He was born in Hungary and opposed the communists. He came
to America in search of freedom (and private property rights). He was a suc-
cessful small businessman in Morristown, Pennsylvania, who wanted to ex-
pand his mechanic shop by filling in a mosquito-breeding nuisance of a
dumping ground. And for this supposed high crime, EPA jackboots started
a federal investigation that resulted in Mr. Pozsgai receiving a sentence of
twenty-seven months in federal prison, a $200,000 fine, and an order to re-
store the site. At least this is how some newspaper columnists and members
of Congress portrayed the matter. The reality on the ground was a little
different.

Mr. Pozsgai knew the site was a wetland when he purchased it. Indeed,
he negotiated a reduced price because it was wet. When he started filling
the site, he received cease-and-desist letters from the Corps, which he ig-
nored. The Corps obtained a temporary restraining order from the U.S.
District Court, an injunction that ordered Mr. Pozsgai to stop filling the
site. He ignored the court order and was held in contempt. He ultimately
deposited more than 400 truckloads of fill material covering 4 acres of wet-
lands. The water from the former wetland flooded his neighbors’ proper-
ties. Indeed, one neighbor permitted federal investigators to use his prop-
erty to video the comings and goings of the dump trucks. A jury found Mr.
Pozsgai guilty of forty counts of Clean Water Act violations.

Putting aside the fact that his illegal fill caused flooding and harmed his
neighbors’ properties, the prosecution was entirely justified as a matter of
law. Mr. Pozsgai refused to obey lawful orders from federal agencies and a
federal judge. (It is never a wise idea to ignore the order of a federal judge,
especially when he will be sentencing you.) Yet the prosecution garnered
much bad press, and the Corps and the EPA were criticized at congres-
sional committee hearings for beating up on the little guy.
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Shortly after the Pozsgai controversy in the early 1990s, the Corps and
the EPA proposed a “Wetlands Enforcement Initiative” (Gardner, 1996).
The initiative sought to “emphasize the Federal government’s commitment
to Clean Water Act section 404 enforcement, to generally educate the regu-
lated community and the public at large about the requirements of the sec-
tion 404 program and the importance of wetlands, and to publicize Clean
Water Act violations.” Corps districts and EPA regions were to identify
planned or pending enforcement actions against egregious violators that
would then be publicized. The proposed initiative was not particularly well
received in Congress. (Senator Symms of Idaho invoked a columnist’s de-
scription of the initiative as “a brutal display of naked power.”) The agencies
never went forward with the enforcement initiative, and criminal prosecu-
tions are reserved for rare cases.

The least sympathetic defendants

One such rare case that deserves mention is United States v. Lucas. The de-
fendants filled hundreds of acres of wetlands to develop Big Hill Acres, a
subdivision in Vanncleave, Mississippi. Despite warnings from the Corps
and the EPA that the project required a section 404 permit—and warnings
from the Mississippi Department of Health that septic systems in satu-
rated soils would result in a public health threat—the developers moved
forward and sold the homes to hundreds of low-income families. When
the septic systems failed, raw sewage began “to seep up from the ground
and flow across the development” (U.S. Department of Justice, 2005). In
some cases, the wastes backed up into people’s homes. In addition to
Clean Water Act violations, the defendants were charged with conspiracy
and mail fraud (for claiming that the homes were habitable). In 2005, a
jury convicted the defendants on all counts. Robert Lucas received the
longest sentence of nine years in prison. Two other individuals were sen-
tenced to serve eighty-seven months. Two corporations were also fined a
total of $5.3 million.

Big headlines about civil and criminal monetary penalties can be mis-
leading. Often civil fines are not collected. The defendants may be “judg-
ment proof” (lacking sufficient assets), and a corporation might go bank-
rupt and liquidate. And if a business can pay, it can just pass those costs on
to its customers or consumers. But prison time is one cost that cannot be
passed on.
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Citizen suits: Backing up the government

Enforcement, as we have seen, is a discretionary act. What happens if the
agencies decide to exercise their discretion not to enforce? If the federal
(and state) government is not diligently prosecuting unauthorized dis-
charges, the Clean Water Act authorizes “any citizen” to file a lawsuit
against the alleged violator. A citizen, in this context, is defined as “a person
or persons having an interest which is or may be adversely affected.” Recall
from chapter 2 that to bring a citizen suit, the person must also meet the Ar-
ticle III constitutional standing requirements of injury-in-fact (which
should be satisfied if his or her interests are adversely affected), causation,
and redressability.

Before commencing the suit, the adversely affected person must pro-
vide notice to the EPA, the state, and the alleged violator. The notice offers
the EPA and/or the state the opportunity to take enforcement action, if they
deem it appropriate. If either does, then the citizen suit cannot proceed.
The alleged violator is notified to give it the chance to remedy the situation
to avoid litigation. If the alleged violator takes corrective action, and the vi-
olation is considered to be wholly in the past, then a citizen suit is barred. A
citizen suit may pertain only to ongoing violations.

This brings us back to the continuing violation theory. If every day that
the illegal discharge remains in place is considered a new violation, it sim-
plifies the task of establishing an ongoing violation. The violator would
need to remove the fill (and possibly restore the site) for the violation to be
considered wholly in the past.

A citizen suit can seek injunctive relief and civil penalties. The injunc-
tion will typically be a court order to the violator to stop discharging with-
out a permit and to restore the site. While the violator may also have to pay
civil penalties, a prevailing plaintiff in a citizen suit will not receive any
damages. If the court imposes civil penalties, that money is paid to the
Treasury. A court does have the discretion, however, to order the violator to
pay the prevailing plaintiff ’s litigation costs, including attorney fees.

Enforcement of permit conditions: A gap in citizen suits

Although a citizen suit can be brought for unauthorized discharges, one
cannot be brought for violations of permit conditions, such as the failure to
provide promised compensatory mitigation. Why can an action be brought
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for one violation but not the other? The answer can be found in the words
of the statute.

Congress authorized the use of citizen suits in section 505 of the Clean
Water Act. That section expressly says that a citizen suit can be brought for
alleged violations of section 402 permits issued by the EPA. Environmental
plaintiffs regularly file suits to enforce water quality standards contained in
section 402 permits.3 But Congress neglected to include a similar provision
for section 404 permit conditions. It is silent on that point, but courts pre-
sume that the omission was intentional. Thus, courts have rejected at-
tempts by plaintiffs to sue to force section 404 permittees to comply with
their permit conditions. Enforcement of these permit conditions is entirely
within the discretion of the agencies.

Enforcement of third-party mitigation providers:
Does responsible mean liable?

Yet the Corps and the EPA may also face difficulties in enforcing permit
conditions when the responsibility for compensatory mitigation is trans-
ferred to a third party, such as a mitigation bank or in-lieu fee program.
The linchpin to third-party mitigation is the transfer of liability. Once the
permittee writes the check (with the Corps’ approval), then the permittee
has satisfied its legal obligations with respect to compensatory mitigation.
The mitigation banker or in-lieu fee sponsor is now responsible for pro-
viding the environmental benefits on the ground. But what if they fail to
do so? Is the mitigation banker or in-lieu fee sponsor liable under the
Clean Water Act? Can they be subject to administrative, civil, or even
criminal penalties?

Surprisingly, the answer is probably not. The mitigation banker and in-
lieu fee sponsor are not engaged in unauthorized discharges. They are also
not the section 404 permittees. Thus, there seems to be no statutory hook
to bring an enforcement action against a failing mitigation bank or in-lieu
fee program. Corps and EPA regulations refer to third parties assuming “re-
sponsibility” for the compensatory mitigation. But just as “equivalent” does
not necessarily mean “equal,” “responsibility“ does not necessarily mean “li-
ability,” at least for purposes of the Clean Water Act.

With the enforcement mechanisms of the Clean Water Act likely un-
available, the agencies must become creative when dealing with a mitiga-
tion bank or in-lieu fee that is not meeting its responsibilities. Of course,
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the agencies can halt the release or sale of additional credits and threaten the
individuals associated with the mitigation bank or in-lieu fee program that
they will not be approved to operate third-party mitigation projects in the
future. But that may not be much of a penalty, especially if a large number
of credits have already been sold and there are no environmental gains to
show as a result. A case involving a mitigation bank in Kentucky suggests
that the agencies might be able to rely on contract-related claims.

In 1999, the Corps’ Louisville District approved the establishment of
the Wetland Bank of Kentucky through a memorandum of agreement
(MOA), signed by the bank sponsors, the Corps, and other federal and
state agencies that were members of the MBRT. The MOA contemplated
that the bank would progress (and credits would be released) through five
phases: removing cattle from the site; grading and constructing a berm;
planting wetland vegetation; removing and keeping invasive species under
control; and semiannual monitoring. The bank was also supposed to place
a restrictive covenant on the bank site. The Corps released 11.35 credits,
which the bank sold for approximately $110,000. The mitigation bank
only removed the cattle (phase I) and did nothing more.

After years of discussions, in 2005 the local U.S. Attorney filed a civil
complaint against the operators of the Wetland Bank of Kentucky, alleging
breach of contract, negligent misrepresentation, breach of duty of good
faith and fair dealing, and unjust enrichment. The defendants settled the
case by agreeing to pay $70,000 to the Kentucky Department of Fish and
Wildlife Stream and Wetland Mitigation Trust Fund (United States v.
Hawkins, 2006).

Because the action was resolved through a consent decree, the court
never definitively ruled on the government’s contract-related claims, in par-
ticular whether the MOA was an enforceable contract. The episode raises
some interesting questions about the basic principles of third-party mitiga-
tion. At a minimum, the approach the government took suggests that
third-party mitigation providers are not subject to Clean Water Act liability
(even though what they are selling is essentially a release of liability for the
permittees). It also shows that wetland-related enforcement is relatively
gentle. The defendants received almost $110,000 in credit sales, and they
only had to pay $70,000 to a trust fund seven years later. Taking attorney
fees into account, perhaps the defendants broke even or only made a slight
profit, which hardly seems like a just punishment. But at least they were
held accountable and had to pay something, an outcome that does not fre-
quently come to pass.
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We now turn from mitigation bankers’ and permittees’ responsibilities
to those of the federal government. We will examine the topic of regulatory
takings, when the government is obligated to pay just compensation to
wetland owners, and whether agencies are held accountable for actions that
diminish the value of property.
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Chapter 11

Regulatory Takings in the Wetland Context

The general rule at least is that while property may be regulated to a cer-
tain extent, if regulation goes too far it will be recognized as a taking.

—Pennsylvania Coal Company v. Mahon, 260 U.S. 393 (1922)

Federal regulation of wetlands begins with the U.S. Constitution. To justify
the assertion of authority over privately owned wetlands, Congress must
rely on an affirmative grant of authority enumerated in the Constitution. As
we have seen, the Interstate Commerce Clause provides Congress (and
thus the Corps and the EPA) the principal gateway to wetland regulation.
The Constitution, however, also supplies a check on this federal authority
through the Fifth Amendment’s prohibition on the governmental “taking”
of private property without the payment of just compensation.

The Fifth Amendment does not prohibit the government from taking
your property. The government can confiscate your lands and boot you off
for a highway project, for a public park, and even for a private redevelop-
ment project (Kelo, 2005). In the wetland context, the government might
even take your property to establish a mitigation bank.1 But when the gov-
ernment physically takes your property, it must pay you a fair amount of
money for your loss.

Of course, the government can interfere with private property rights
without physically confiscating or occupying someone’s land. An agency
such as the Corps or the EPA may merely regulate the activities that you can
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conduct on your property. You still own the title to the property, and you
can still walk on the land (and you can still pay property taxes). You may
not, however, be able to put the land to the specific uses for which you
bought it. In such cases, the property owners may feel that the government
has effectively taken their land just as if it had physically seized it. And the
U.S. Supreme Court, in an opinion by Justice Oliver Wendell Holmes, long
ago observed that sometimes a regulation may go “too far” and result in a
taking of private property.

Although this concept of “regulatory takings” (as opposed to physical
takings) is well recognized by courts, it is exceedingly difficult for a prop-
erty owner to prevail in these cases. There are procedural hurdles that must
be overcome just to get into court and have the case heard. Once in court,
the tests that judges use to determine whether a regulatory taking has oc-
curred are advantageous to the government. Frequently, the property can
be put to some use, so the governmental restriction has not wiped out its
entire economic value. Even the advent of mitigation banking (which could
be an economically valuable alternative use) strengthens the government’s
hand. A property owner who has purchased the property after the enact-
ment of the statute or regulation burdening the property will not be in an
enviable position. If your intended use of the property would result in a
nuisance (e.g., filling a wetland that causes flooding on the neighbor’s
property), the government will not have to pay you anything. Conse-
quently, the government rarely loses regulatory takings cases, especially in
the wetland context.

Nevertheless, the Corps is skittish about infringing on a permit appli-
cant’s private property rights. For example, in a 2009 case challenging the
Corps’ issuance of section 404 permits for limestone mining in South
Florida, Judge William Hoeveler documented how the Corps worried
about a potential takings claim and related litigation costs. The judge ex-
pressed concern that the Corps seemed to be considering irrelevant nonen-
vironmental factors (i.e., the risk of a takings claim), even though the min-
ing operation might lead to the contamination of an aquifer that supplies
drinking water to Miami–Dade County. Indeed, the threat of takings
claims is one explanation for why the Corps denies so few section 404 per-
mit applications. But is this fear about regulatory takings warranted?

Preliminary hurdles: Ripeness

Some property owners believe that if their property is classified as a wet-
land, then a taking has occurred. The U.S. Supreme Court, however, has ex-
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pressly rejected this assertion. The Court has held on numerous occasions
that the mere assertion of regulatory jurisdiction by a federal agency over
private property does not amount to a taking. In United States v. Riverside
Bayview Homes (discussed in chapter 3), the Court noted that the Clean Wa-
ter Act’s requirement that a property owner secure a section 404 permit for
the discharge of dredged or fill material into a wetland is not, by itself, a tak-
ing. A takings claim is simply not yet ripe. Why not? Because, if the prop-
erty owner applied for a permit, the Corps may very well grant it, as the per-
mit statistics suggest.

Similarly, the issuance of a cease-and-desist order or administrative or-
der does not, by itself, constitute a taking. What is a cease-and-desist order?
To be sure, it commands the property owner to stop the discharges. But
such administrative orders are not final agency action. Moreover, the viola-
tor might apply for and be granted an after-the-fact permit.

There are unusual cases in which an administrative order can result in a
ripe takings claim. In Laguna Gatuna v. United States, the EPA claimed
Clean Water Act jurisdiction over hydrologically isolated playa lakes in
New Mexico and ordered a company to halt the discharge of oil field
brine.2 The company first tried to fight the administrative order, but as
noted in chapter 10, there is no pre-enforcement judicial review of EPA and
Corps orders. The company then claimed that the EPA’s order amounted to
a regulatory taking of its property. While the takings case was pending, the
U.S. Supreme Court decided Solid Waste Agency of Northern Cook County,
which invalidated the Migratory Bird Rule and undermined the EPA’s au-
thority over the playa lakes. The EPA then withdrew its administrative or-
der, more than nine years after it was issued. In such an extreme case, the
court found that the takings claim was ripe.

Still, the general rule is that a property owner must apply for, and be
denied, a section 404 permit before a wetlands takings claim will ripen.3

And a permit applicant cannot simply get frustrated with the application
process and walk away; it must see the permit process toward its conclu-
sion. Otherwise, if a permit application is incomplete or the applicant does
not provide information the Corps or the EPA has requested, then the
Corps might deny the permit application “without prejudice,” which
means two things. First, it means that the property owner can apply again
for a permit in the future. Second, because the property owner can apply
again, the Corps does not view a denial without prejudice as final agency
action. Thus, a takings claim would not be ripe as a result of a denial with-
out prejudice.

Consider the story of Pax Christi Memorial Gardens, a cemetery in
Lake County, Indiana. For more than two decades the cemetery had been
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unsuccessfully trying to expand its site into an area known as Evergreen
Memorial Park. In 1980, the Corps informed the cemetery that, because of
the presence of wetlands, it would need a section 404 permit to fill Ever-
green Memorial Park.4 In 1983, the Corps denied the permit, reasoning
that burying bodies was not a water-dependent activity; thus, the section
404(b)(1) guidelines presumed that alternative upland sites with less envi-
ronmental impact were available. After a hiatus, the cemetery continued
discussions with the Corps and applied again in 1995 and 1997. The Corps
responded by requesting more information concerning the need for addi-
tional burial plots, the availability of off-site alternatives, on-site alterna-
tives, and compensatory mitigation. When the Corps did not receive the
information, it administratively withdrew the application. Pax Christi even-
tually brought a takings action, but the court held that the claim was not yet
ripe. Despite the cemetery’s twenty-year quest, the court noted that the
Corps had not made a final determination: “when the government has
withdrawn a § 404 permit application for lack of necessary information,
there has not been a final decision for ripeness purposes.” It can be tough to
get into court to raise a regulatory takings claim.

Choosing a forum: U.S. District Court or the U.S. Court
of Federal Claims

If you do apply for a section 404 permit and are one of the unlucky few
who are denied, you have two primary judicial options.5 If you want to
overturn the Corps’ decision and proceed with your project, you could
challenge the permit denial itself in U.S. District Court. But in order to
convince the court that the denial should be vacated and the Corps should
review the matter again, you will need to show that the Corps acted arbi-
trarily and capriciously or otherwise not in accordance with law. Courts will
be deferential to the agency’s actions.

If, on the other hand, you think the permit denial is a regulatory taking
and you want money damages—just compensation—then you must bring
the case in the U.S. Court of Federal Claims. The U.S. Court of Federal
Claims has exclusive jurisdiction for takings cases involving more than
$10,000. You may elect to challenge the permit denial in U.S. District
Court and, at the same time, seek just compensation in the U.S. Court of
Federal Claims. But each suit must seek different relief: it is injunctive relief
in the U.S. District Court (an order to vacate the permit denial), and it is
money damages in the U.S. Court of Federal Claims (the payment of just
compensation). But if you try to proceed with both actions at the same
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time, the U.S. Court of Federal Claims will likely stay its case pending the
resolution of the challenge to the permit denial. Why? Because if you pre-
vail in U.S. District Court, then the matter will be remanded to the Corps,
which might ultimately grant the permit. If the Corps grants the permit,
your takings claim is rendered moot.

The Penn Central factors

If you are able to clear the procedural hurdles and the U.S. Court of Federal
Claims considers your regulatory takings claim on the merits, it will con-
duct an ad hoc factual inquiry. There is no single, established formula for
determining whether a permit denial constitutes a taking for which just
compensation is due. The decision, as courts like to emphasize, will turn on
the particular circumstances of each case.

The U.S. Supreme Court has, however, articulated several factors that
are relevant to this ad hoc factual inquiry. In Penn Central Transportation
Company v. New York City, the Court examined whether a landmark preser-
vation law that prevented a 55-story tower from being placed on top of the
Grand Central Terminal was a taking. The decision turned on three factors:
the economic impact of the regulation on the property owner; the extent to
which the regulation interferes with distinct investment-backed expecta-
tions; and the character of the government’s action. Applying these factors
to the denial of the permit for the tower, the Court held that no taking had
occurred. The landmark law allowed the property to continue to be used as
it had been and thus did not interfere with its present use or prevent a rea-
sonable return on the property owner’s investment. The Court also ob-
served that the air rights over Grand Central Station could be transferred
(and sold) to other parcels, thereby mitigating any economic impact caused
by the permit denial.

In the context of wetland regulation, it is the first two Penn Central fac-
tors—the economic impact of the permit denial and the extent to which the
permit denial interferes with reasonable investment-backed expectations—
that are most relevant.

Applying the Penn Central factors: The Florida Rock saga

The Penn Central factors may seem relatively straightforward. To determine
the economic impact of a permit denial, a court will compare the value
of the property pre-denial and post-denial, along with what economically
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viable uses of the property remain. For reasonable investment-backed ex-
pectations, a court will inquire as to when the property was acquired and
when investments were made. The case of Florida Rock illustrates that ap-
plying the Penn Central factors is not so simple. It also explains why the
Corps is so concerned about takings cases.

In 1972, shortly before the Clean Water Act’s enactment, Florida Rock
bought a 1,560-acre parcel of land in Dade County for approximately
$3 million (or $1,900 per acre). Florida Rock then applied for a section
404 permit to mine limestone beneath 98 acres of wetlands. The Corps de-
nied the permit, and Florida Rock filed a takings claim in 1982. The case
spanned many distinguished legal careers.

In 1990, the trial court concluded that the permit denial was a taking
because it reduced the parcel’s value 95 percent (from $10,000 per acre to a
nominal value of $500 per acre). In reaching this conclusion, the trial court
disregarded a market made up of speculators, reasoning that no one with
full knowledge of the regulatory regime would be willing to gamble in pur-
chasing the property. On appeal, the Federal Circuit vacated the lower
court’s decision and remanded the case.

The Federal Circuit stated that a relevant market for determining the
present value of a parcel may be made up of investors who are speculating
in whole or in part. A speculator, the Federal Circuit noted, may not be too
concerned about present regulatory restrictions if it intends to hold the
property for a number of years. The Federal Circuit observed that the pub-
lic perception of the Everglades has shifted from yesterday’s “mosquito
haven” to “today’s wetland to be preserved” and no one knows what tomor-
row’s view will bring, or how the market will respond. Accordingly, it was
an error for the trial court to disregard this market of speculators.

On remand in 1999, the Court of Federal Claims determined that the
post-denial value was $2,822 per acre, a 73.1 percent diminution in value.
The court also found that the permit denial had interfered with Florida
Rock’s reasonable investment-backed expectations. Florida Rock had pur-
chased the site before the Clean Water Act’s enactment (1972) and had be-
gun mining operations such as conducting a feasibility study, filling for a
road, and stripping overburden before the Corps’ assertion of jurisdiction
over isolated wetlands (1977). Thus, the severe economic impact, coupled
with the interference with reasonable investment-backed expectations, con-
stituted a taking. Florida Rock was awarded $752,444, plus compound in-
terest since 1982, and attorney fees.

In 2000, the Court of Federal Claims added one more twist to this on-
going saga. Much earlier in the litigation, the court held that only 98 out of
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the 1,560 acres were at issue. In this order, however, the court called this an
“exceptional case,” reversed itself, and declared that the takings claim re-
garding the 1,462 acres was ripe for review. This issue could have been the
subject of an immediate appeal, which the court fervently hoped would
“materially advance the ultimate termination of this litigation.” The hope
was well placed, as the parties settled in September 2001 for $21 million.

Of rats, rabbits, and reasonable
investment-backed expectations

While Florida Rock was a victory for private property rights advocates, an-
other decision arising out of Florida at the same time underscored the
ad hoc nature of takings cases. In Good v. United States, a Philadelphia attor-
ney familiar with wetland regulations purchased a 40-acre site, Sugarloaf
Shores, located in Monroe County, Florida, in 1973.6 Sugarloaf Shores
contained 32 acres of wetlands. In the 1980s, Mr. Good obtained several
Corps of Engineers permits to develop the site, including one in 1988, but
was unable to secure authorization from the county and water management
district.

In 1990, Mr. Good submitted a new plan to the Corps. Since his last
application, however, the Lower Keys marsh rabbit had been listed as en-
dangered under the Endangered Species Act (ESA). The Corps then en-
tered into consultation with the Fish and Wildlife Service (FWS) as re-
quired under ESA section 7. Eventually, the Corps denied the 1990
application because of concerns about the endangered marsh rabbit (and
the silver rice rat, which also had been declared to be endangered). More-
over, based on new information, the FWS found that the development au-
thorized by the 1988 permit would jeopardize these species, but offered
reasonable and prudent alternatives (RPAs) to mitigate the impacts. Mr.
Good rejected the RPAs as economically infeasible, and the 1988 permit
expired without any development occurring. He then filed a takings claim.

In a comprehensive opinion, the Court of Federal Claims granted sum-
mary judgment for the United States. The court rejected Mr. Good’s con-
tentions that the ESA required him to leave his property in its natural state,
thereby destroying its economic value. The court observed that the ESA did
not necessarily preclude all development of the site, noting that the FWS
had recommended RPAs that would allow some development. Further-
more, the court noted that Sugarloaf Shores retained some value, even if it
remained undeveloped. The fact that Mr. Good had signed a contract with
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an environmental consultant, which assigned the undeveloped site a value
of $350,000, served to undercut his position.

In applying the Penn Central factors, the court focused on reasonable
investment-backed expectations. Emphasizing that “property owners oper-
ating in a highly regulated field could not have a reasonable expectation
that government regulation would not be altered to their detriment,” the
court examined the regulatory regimes in place at the time of acquisition
and at the time of investment in development. When Mr. Good bought the
site in 1973, the Corps had expanded its Rivers and Harbors Act program
to encompass environmental concerns and the state had an existing com-
prehensive land use scheme. In 1980, when he first began to expend signif-
icant funds to develop the property, the Corps had already been asserting
jurisdiction over wetlands under its Clean Water Act section 404 authority,
and the ESA had been enacted. At all relevant times, Mr. Good knew that
this environmentally sensitive property would be difficult to develop be-
cause of existing federal and state regulatory regimes. The court found no
interference with reasonable investment-backed expectations and thus held
that no taking had occurred.

Mr. Good appealed to the Federal Circuit, which unanimously
affirmed the lower court’s ruling, relying on the lack of reasonable
investment-backed expectations. The Federal Circuit noted that the ESA
did not exist when Mr. Good acquired the site, but stressed that he was
aware of “the difficult regulatory path ahead” and that “rising environmen-
tal awareness translated into ever-tightening land use regulations.” Yet, the
Federal Circuit noted, he took no steps to obtain regulatory approvals for
seven years. Because Mr. Good “must have been aware that standards could
change to his detriment,” the appellate court held that he had no reasonable
investment-backed expectations.

Lucas v. South Carolina Coastal Council:
No need to balance factors

In some cases, the ad hoc balancing approach of Penn Central is not used.
As the U.S. Supreme Court explained in the 1992 case of Lucas v. South
Carolina Coastal Council, a balancing approach is not needed when a regu-
lation destroys all economically beneficial or productive use of land. While
not a wetland case (and not involving federal law), the principles enunci-
ated in Lucas are generally applicable to all regulatory takings cases. It was
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another victory for private property rights advocates that sent shock waves
through regulatory agencies nationwide—at least at first. Its actual impact
has been rather muted.

Mr. Lucas purchased two beachfront lots in 1986 for approximately $1
million. In 1988, the state of South Carolina passed the Beachfront Man-
agement Act, which flatly prohibited construction of occupiable improve-
ments within a certain erosion zone. Mr. Lucas’s two lots fell within that
zone; the act permitted no exceptions to the prohibition.

He then filed a takings claim in the South Carolina Court of Common
Pleas. The trial court found that the property had been rendered “valueless”
and required just compensation of $1.2 million. The Supreme Court of
South Carolina reversed, concluding that when regulation of the use of
property is designed to prevent serious public harm, no just compensation
is due regardless of the regulation’s effect on the property’s value. The U.S.
Supreme Court then reversed the state court.7

Although a takings analysis generally requires an ad hoc, factual in-
quiry, the Court identified two discrete categories of governmental actions
that are takings per se. The first is when an owner suffers a “physical ‘inva-
sion’” of his property. The second occurs when governmental action “de-
nies all economically beneficial or productive use of land.” The Court stated
that “when the owner of real property has been called to sacrifice all eco-
nomically beneficial uses in the name of the common good, that is, to leave
his property economically idle, he has suffered a taking.”

After articulating this “bright line” test, the Court then carved out a
narrow exception. When acting to proscribe a use that is not inherent in the
property’s title, the government need not provide just compensation, even
if the regulation renders the property valueless. The Court limited this ex-
ception to “the restrictions that background principles of the State’s law of
property and nuisance already place upon land ownership.” Accordingly,
prohibition of common law nuisances (or enforcement of a preexisting
public trust doctrine or navigable servitude) does not result in a taking. The
Court provided an example relevant to wetland regulation, stating that the
government need not compensate an owner who is denied a permit “to en-
gage in a landfilling operation that would have the effect of flooding others’
land.”

On remand, the state court found that building a coastal home was not
a nuisance. The Coastal Council eventually paid Mr. Lucas approximately
$1.5 million for the two lots, about $500,000 of which went to attorney
fees. Regulatory agencies, including the Corps and the EPA, shuddered.

Regulatory Takings in the Wetland Context 185



But they did not need to worry. The impact of Lucas, at least as measured in
lost regulatory takings cases, would be limited.

The irrelevance of Lucas

The categorical taking rule of Lucas is only applicable when the property at
issue has been rendered valueless. When examining how a permit denial has
affected a property, the court must decide whether to look at only the re-
stricted portion of the property (e.g., the wetlands) or the “parcel as a
whole.” Courts will typically consider the parcel as whole. If the parcel as a
whole (wetlands and uplands) is at issue, then the property retains some
value. The uplands can at least be put to some use, and thus Lucas is not
applicable.

The case of Forest Properties, Inc. v. United States illustrates the impor-
tance of the “parcel as a whole” determination. FPI intended to develop
property contiguous to Big Bear Lake in San Bernardino County, Califor-
nia. The project site was 62 acres: 57.6 acres of upland and 4.4 acres of the
lakebottom.

The Corps denied a section 404 permit to fill the lake. FPI abandoned
the project’s lakebottom portion and proceeded to develop the uplands.
FPI also proceeded to the Court of Federal Claims, asserting that the
Corps’ denial was a taking.

The court ruled that the permit denial did not constitute a taking. The
dispositive factor was the determination of the relevant parcel. Rather than
focusing on the lakebottom property alone (which probably would have re-
quired a Lucas analysis), the court found the relevant parcel to be the entire
project site—lakebottom and uplands. The court noted that the areas were
contiguous, that they were acquired only five months apart, and that they
were intended to be used as one income-producing unit. Because the rele-
vant parcel retained substantial value even after the permit denial, the court
then applied the Penn Central factors and ruled against FPI.

Even if a court focuses solely on the burdened portion of the property
(or if the parcel as a whole is entirely wetlands), Lucas may still be inapplica-
ble because of the growth of mitigation banking. Under a mitigation bank-
ing system, a wetland can have an economic value by remaining a wetland
(Gardner, 1996). A landowner can restore or enhance low-value wetlands
or preserve high-value wetlands to produce wetland credits that can be sold
to permittees. By providing economic value to wetlands in their natural
state, mitigation banking can effectively consign Lucas to law school case-
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books. It is an interesting decision, but it has little continuing resonance in
takings litigation.

Reasonable investment-backed expectations revisited

A U.S. Supreme Court case that does still matter is Palazzolo v. Rhode Island,
where the Court reemphasized that the Penn Central approach requires a
balancing of factors. Located on Rhode Island’s Atlantic coast, the property
at issue contained 18 acres of tidal marshes and a few upland acres. Shore
Gardens, Inc. (SGI) obtained the property in 1959; Mr. Palazzolo was
SGI’s president and became its sole shareholder in 1960. The state eventu-
ally denied a 1963 application to erect a bulkhead and fill the site. A 1966
application to fill the site to construct a beach club met a similar fate.

In 1977, the Coastal Resources Management Council (CRMC), the
state agency with regulatory jurisdiction over coastal wetlands, promul-
gated regulations that prohibited the filling of such areas without a special
exception. In 1978, SGI’s corporate charter was revoked, and Mr. Palaz-
zolo became the property’s owner by operation of law (figure 11-1).

Mr. Palazzolo sought permission in 1983 to erect a bulkhead (similar
to the 1963 proposal); the CRMC denied the permit. In 1985, he sought
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permission to build a beach facility (similar to the 1966 proposal); this too
was denied.

Mr. Palazzolo filed a takings claim in Rhode Island state court. He con-
tended that he lost $3.15 million in profits because he was unable to pro-
ceed with single-family homes on the property’s 74 lots. The Superior
Court found for CRMC, and the Rhode Island Supreme Court affirmed.

The court decided that the government’s actions did not constitute a
categorical taking under Lucas: the land still retained significant value (the
upland portion, if developed, was valued at $200,000, while the wetland
portion was valued at $157,500). Turning to the Penn Central test, the
court pointed out that regulations restricting the filling of coastal wetlands
were in effect when Mr. Palazzolo acquired the property. Accordingly, any
permit denial did not frustrate reasonable, investment-backed expectations.
In the court’s view, the timing of the acquisition was dispositive.

The U.S. Supreme Court rejected the notion that the timing of Mr.
Palazzolo’s acquisition automatically barred his takings claim: “A blanket
rule that purchasers with notice [of land use regulations] have no compen-
sation right when a claim becomes ripe is too blunt an instrument to accord
with the duty to compensate for what is taken.” In her concurrence, Justice
O’Connor (who supplied the fifth vote on this point) noted that the timing
of acquisition relative to the regulatory scheme’s enactment, while not dis-
positive, remains relevant to the issue of the reasonableness of investment-
backed expectations.

The Court agreed with the Rhode Island Supreme Court that Mr.
Palazzolo did not present a Lucas taking because the parcel’s upland portion
retained some value. Accordingly, the case was remanded to be consid-
ered under the Penn Central factors, in light of the Court’s discussion of
investment-backed expectations.

Although victorious in the U.S. Supreme Court, Mr. Palazzolo did not
fare well on remand. In July 2005, a Rhode Island Superior Court rejected
his takings claim in part based on Rhode Island’s public nuisance law and
public trust doctrine. The court stated that “[d]espite wishful thinking on
Palazzolo’s part, he paid a modest sum to invest in a proposed subdivision
that he must have known from the outset was problematic at best. . . . Con-
stitutional law does not require the state to guarantee a bad investment.”

The most sympathetic takings plaintiff

Who then would make the most sympathetic takings plaintiff? The few suc-
cessful wetland takings claims share two characteristics. First, the plaintiff
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suffered a total or a nearly total wipeout of the economic value of the prop-
erty as a result of a permit denial. Second, the plaintiff had typically pur-
chased the property before it (or the proposed activity) had become subject
to regulation. (It also helped if Judge Loren Smith heard your case.8) This
limited pool of potential plaintiffs, however, is not likely to grow, unless
Congress amends the Clean Water Act to (re)assert jurisdiction over iso-
lated wetlands. (And Judge Smith has retired.)

But bringing a takings case is not for the fainthearted. As the twenty-
year saga of Florida Rock demonstrates, a takings case requires time and
money. Even then, the government has a range of defenses—from proce-
dural hurdles to statute of limitations to pointing out alternative uses of the
property—that can defeat a takings claim. Accordingly, disappointed prop-
erty owners should probably not proceed down this path unless they have a
certain ideological fervor or are looking for a new hobby.

How should the Corps weigh the risks of a takings case?

When making a section 404 permit decision, the Corps should not factor in
the risks associated with a takings claim for several reasons. First, as a prac-
tical matter, the bark of the takings claim is worse than the bite; the govern-
ment rarely loses. (The counterargument might be that the government
rarely loses because the Corps denies so few permits.) Second, as a legal
matter, the Corps is obligated to apply the section 404(b)(1) guidelines to
a proposed action, and these regulations focus on the environmental im-
pacts of a project. The section 404(b)(1) guidelines do not provide the au-
thority to issue a permit out of fear of takings litigation (whether warranted
or not). A permit should be granted or denied based on its environmental
impact.

When a court concludes that the Corps’ denial of a permit is in fact a
taking, this does not mean that the Corps did anything wrong. If the Corps
had not followed the applicable statute and regulations, then its decision
could be vacated as arbitrary, capricious, or not otherwise in accordance
with law. But a takings action presumes that the Corps acted lawfully in fol-
lowing the relevant regulations. The claim is that by following these rules,
the property owner has been deprived of its property. And, as we noted at
the outset, the government can take your property, it just has to pay you
for it.

Nevertheless, the Corps does try to be sensitive to impacts on private
property rights. Furthermore, the Corps is particularly sensitive to con-
gressional inquiries on behalf of constituents, and this political pressure can
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persuade the Corps to exercise its discretion by granting permits that
should have been subjected to greater conditions or denied outright. In
such cases, the government is spared a takings claim, but the public still
pays. Only this time, the payment is in lost ecosystem services, the public
benefits that wetlands provide.

190 Lawyers, Swamps, and Money



Chapter 12

Concluding Thoughts
and Recommendations

The BP/Deepwater Horizon oil spill is the biggest single-incident disaster
for the aquatic environment in U.S. history. It is estimated that more than
200 million gallons of crude oil were released into the Gulf of Mexico, soil-
ing shores from Texas to Florida. The coastal wetlands of Louisiana have
been particularly hard-hit. Billions of dollars will be spent on litigation, re-
mediation, and compensation, but that money will not offset the damage
to the environment and the ecosystem services lost.

This human-made tragedy sadly underscores the importance of under-
standing administrative law and influences on agency behavior. For exam-
ple, in 2000 the Minerals Management Service (MMS), an agency within
the U.S. Department of Interior that regulated offshore oil and gas activi-
ties, contemplated requiring oil rigs to use an acoustical regulator (Gold et
al., 2010). We will never know if the device, which is required in Norway
and Brazil, would have averted the catastrophe in the Gulf of Mexico be-
cause in 2003 MMS decided against requiring these secondary backups.1

Of course, the primary blame (and liability) for the oil spill must rest
with the corporations and individuals who were responsible for actions on
the Deepwater Horizon. But the disaster in the Gulf also illustrates a worst-
case scenario of what happens when an agency fails to regulate in a compre-
hensive and diligent fashion. With that wound fresh in mind, let us con-
sider several recommendations to improve efforts to protect wetlands in the
United States.
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• Congress should pass the Clean Water Restoration Act to re-
move doubts about federal jurisdiction over wetlands by delet-
ing the reference to “navigable waters” in the Clean Water Act.
The EPA and the Corps have attempted to interpret what the terms
“navigable waters” and “waters of the United States” mean, but the
U.S. Supreme Court, to be polite, has made a hash of it. Instead of
relying on case-by-case court decisions or a lengthy agency rulemak-
ing, Congress should simply settle the debate. The cumulative im-
pacts analysis that was the basis of Gonzales v. Raich provides support
that such a law is within Congress’s Commerce Clause powers and
would pass constitutional muster.2

• The Corps should reorient its regulatory philosophy. Often the
project proponent—the permit applicant—is viewed as the cus-
tomer. Indeed, Corps districts have customer satisfaction survey
forms for permit applicants (Connolly, 2007). Although the Corps
should strive to make its procedures “user friendly,” the Corps
should remember that the public is the ultimate customer. The
Corps’ primary obligation ought to be the goals of the Clean Water
Act: to restore and maintain the chemical, physical, and biological
integrity of the nation’s waters. The primary obligation should not
be to process permit applications as quickly as possible; it should be
to protect the ecosystem services provided to people by wetlands.

• The Corps needs to emphasize avoidance of wetland impacts
and deny more permits. As noted by Wilkinson et al. (2009), while
much of the Corps’ and the EPA’s focus has been on “improving the
third step in the mitigation process—compensatory mitigation,” the
agencies have paid little attention to developing “tools, guidance
and/or regulations to ensure the rigorous application of [the] avoid-
ance” requirement. Avoidance especially ought to be invoked with
respect to wetlands that are difficult to restore (NRC, 2001). Fur-
thermore, these permit decisions should be based on ecological fac-
tors, not concerns about regulatory takings. Under current case law,
it is very unlikely that a permit denial will constitute a regulatory tak-
ing. Moreover, the development of a mitigation banking regime
whereby wetlands have an economic value as a mitigation site further
insulates the government from having to pay just compensation.

• The EPA should maintain its veto authority and not hesitate
to unsheathe it. For many years, I thought that the EPA’s veto au-
thority was a withered appendage that provided no benefits and that
therefore should be amputated. The veto of the Yazoo Backwater
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Area Project, which saved 67,000 acres of bottomland hardwoods,
convinced me otherwise. If the Corps declines to deny more per-
mits, the EPA should exercise its authority under Clean Water Act
section 404(c) to veto projects that “will have an unacceptable ad-
verse effect on municipal water supplies, shellfish beds and fishery
areas (including spawning and breeding areas), wildlife, or recre-
ational areas.”

• The Corps should eliminate NWP 21. Nationwide permits, like
all general permits, are only permissible for a category of activities if
the activities will result in minimal adverse environmental impacts
on an individual and a cumulative basis. An NWP for surface coal
mining operations is oxymoronic. The cumulative impacts alone
from coal mining should preclude the use of a general permit (Pal-
mer et al., 2010). Such activities should proceed through the indi-
vidual permit process. In June 2010 the Corps announced that it
was suspending the use of NWP 21 in the Appalachian region. This
is a very positive development, and the Corps should take the next
step to eliminate NWP 21 altogether. If the Corps declines to take
such action, the states could force the same result by withholding
state water quality certifications.

• The Corps should make permit decisions on a watershed basis,
taking into account cumulative impacts. This recommendation
echoes one made by the National Research Council in 2001. The
2008 Corps and EPA regulation on compensatory mitigation re-
quires the Corps to employ a watershed approach, which is a great
opportunity for the Corps to move from reactive permit review to
proactive planning. A good watershed plan can be an effective tool
to help guide avoidance, minimization, and compensation, as well
as decision making based on a cumulative impact analysis. However,
moving the approach from concept to reality will require additional
resources, training, and guidance.

• The Corps and the EPA should identify minimization best
practices. In the avoid-minimize-compensate sequence, the debate
typically focuses on avoidance and compensation. The middle step is
sometimes overlooked (Wilkinson et al., 2009). The Environmental
Law Institute (2008) has published a compilation of minimization
requirements in state programs, which is a good starting point.

• The Corps should implement the regulatory preference for
compensation from mitigation banks; at the same time, the
Corps should tighten up on early credit releases. The 2008
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Corps and EPA regulation establishes a compensatory mitigation
hierarchy that looks to mitigation banks first. But the regulation’s
preference can be viewed as soft or hard, depending on the reader’s
perspective. In either case, Corps districts will have discretion on
how to apply it in the field. Based on the shaky track record of
permittee-responsible mitigation, I recommend a strong preference
for mitigation banks, as long as early releases are limited. A signifi-
cant percentage of a bank’s total credits should not be released until
it has met all of its performance standards and has identified a long-
term steward of the site. Otherwise, one of the justifications for mit-
igation banking’s top spot in the mitigation hierarchy (timing) is
undercut.

• Compensatory mitigation sites must be monitored by the
agencies. This recommendation also harkens back to the 2001 Na-
tional Research Council report, which called for effective monitor-
ing of compensatory mitigation sites. The Corps and the EPA should
actually visit mitigation sites, including mitigation banks, to assess
whether they are meeting their performance standards. To encourage
this, the Corps’ personnel performance standards must be adjusted
to put greater emphasis on time spent in the field rather than permit
approval. The Corps and the EPA also should consider partnerships
with local colleges and universities to conduct long-term studies on
the performance of mitigation sites (Gardner et al., 2009).

• The Corps and other agencies should focus on the long-term
stewardship of compensatory mitigation sites. There is no
point to all the time, energy, and money spent on compensatory
mitigation if the agencies do not ensure that each site has a long-
term management plan. A conservation easement or deed restric-
tion is not sufficient. Each compensatory mitigation site should
have a responsible party that is dedicated to protection of the
site and that has the funds necessary to do so. The 2008 regula-
tion gives Corps districts the authority to require endowment ac-
counts for all types of mitigation—banks, in-lieu fee programs, and
permittee-responsible mitigation. Let’s see how that authority is re-
ally applied; permittee-responsible mitigation should not be held
to a less exacting standard.

• The Corps should encourage and accept preservation of high-
quality wetlands as compensatory mitigation, including “pres-
ervation only” packages. The preamble to the 2008 regulation ob-
serves that “[p]reservation is rarely the sole source of compensatory
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mitigation” for a section 404 permit. Yet a basic conservation ap-
proach is to protect biodiversity hotspots, especially large, contigu-
ous blocks of habitat that provide migration corridors. The impor-
tance of protecting existing natural resources is recognized at the
international level. In crafting post-Kyoto strategies such as REDD
(reduction in emissions from deforestation and forest degradation),
international negotiators in the climate change debate acknowledge
that developing countries need incentives to protect existing forests,
including peat swamps (UN-REDD Programme, 2010). We should
have similar incentives domestically to protect existing high-quality
wetlands within the Clean Water Act section 404 program and en-
courage preservation to be used more frequently to offset impacts to
low-quality wetlands. The ratio should not be 1:1, however. The
Nature Conservancy’s Virginia Aquatic Resources Restoration Trust
Fund (discussed in chapter 8) is currently providing a 16:1 ratio.
Any ratio in that neighborhood (in the double digits) should over-
ride concerns about preservation’s contribution to no net loss. But if
objections remain that preservation alone does not contribute to the
goal of no net loss, then preservation should be encouraged as part
of a mitigation package that includes restoration of other areas.

• The federal government should maintain and create incentives
for wetland restoration, including the possibility of ecosystem
credit stacking. Congress should continue to fund voluntary resto-
ration efforts such as the Wetlands Reserve Program, Conservation
Reserve Program, and Environmental Quality Incentives Program
and expand opportunities for perpetual conservation easements.
Congress and the agencies also should examine appropriate oppor-
tunities to allow credit stacking, a more controversial proposition.
Credit stacking generally refers to establishing two or more different
types of ecosystem credits on the same parcel of property (Fox,
2008). For example, one spatially overlapping area might produce
wetland, endangered species, water quality, and/or carbon seques-
tration credits. Credit stacking would permit the owner of the cred-
its to sell them in different markets and thus have a diversified rev-
enue stream. One environmental benefit of stacking is that it may
provide a financial incentive for some property owners to conserve
their land when they might otherwise be reluctant to do so. A dan-
ger is that a property owner might be essentially selling the same en-
vironmental benefit multiple times. Firm policies have yet to be set
on credit stacking; it is a contentious issue that represents the next
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great mitigation debate, especially if protocols are developed to
measure the extent to which certain types of wetlands sequester
greenhouse gases (Emmett-Mattox et al., 2010).3

• Congress should discontinue perverse incentives that con-
tribute to wetland destruction. One effect of the federal govern-
ment subsidizing ethanol production is to encourage farmers to re-
move land enrolled in the Conservation Reserve Program and
similar conservation initiatives. For example, the Prairie Pothole Re-
gion and its associated prairie-wetland habitat are at risk from the
increase in corn planting (Brooke et al., 2009). As these areas are
converted to cropland, critical habitat for migratory waterfowl will
be lost. To add (economic) insult to (ecological) injury, ethanol sub-
sidies rely on taxpayer dollars (Hassett, 2006). Environmental
groups should continue to work with unlikely allies (e.g., organiza-
tions concerned about taxes) to phase out and end such subsidies.
Realistically, however, probably nothing will be done to halt the
pandering to the corn lobby until the Iowa caucuses no longer play
a prominent role in presidential primaries.

• The Corps and the EPA should increase enforcement efforts
and use technology to do so. Since 2003, the Massachusetts De-
partment of Environmental Protection has used infrared aerial pho-
tography and a computer program to successfully identify illegal
wetland fills throughout the state (Giles, 2005). The Corps and the
EPA (and potential citizen suit plaintiffs) should avail themselves of
this technology to ferret out wetland violators and increase enforce-
ment actions.

• The Corps should provide more transparency in the section
404 program. In April 2010 a group of environmental organiza-
tions and academics (and the National Mitigation Banking Associa-
tion) wrote to the Assistant Secretary of the Army (Civil Works) to
urge greater transparency in the Corps’ regulatory program. In par-
ticular, the letter requested that the Corps make available on the In-
ternet data on jurisdictional determinations, permit information
(including the location of authorized impacts), compensatory miti-
gation projects, monitoring and compliance reports, and records
such as final decision documents (including mitigation plans). A
host of stakeholders could use this information for independent
evaluations of compensatory mitigation projects, economic plan-
ning, and watershed protection efforts. The increased transparency
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also would make the Corps more accountable to its ultimate cus-
tomer, the public.4

To implement this wish list, we would need the support of many differ-
ent players. Obviously, many of these actions would require substantial
funds, and Congress would need to be willing to provide an appropriate
level of appropriations to the Corps and the EPA. Executive branch officials
would also need to modify policies and priorities (and the Corps SOP) to
emphasize watershed planning, monitoring, enforcement, and trans-
parency. But even then, the individual regulator in the field will still retain
administrative discretion. It will be up to interested stakeholders to partici-
pate in the agency decision-making process—at all levels—to channel that
discretion for the protection of wetlands.
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Epilogue: Where Are They Now?

We have covered quite a bit of ground. Let us now look back at some of
these wetland and aquatic sites, as well as a few individuals that we consid-
ered, to see what has happened to them as a result of our wetland laws, poli-
cies, and politics. There are a few surprises.

Chapter 1

everglades natio nal park (enp)

In 2000, Congress approved a Comprehensive Everglades Restoration
Plan (CERP). If completed, the CERP would be among the largest ecosys-
tem restoration projects in history. Its objectives include restoring the
health of ENP, as well as improving water supply and flood protection in
South Florida. The CERP requires the participation of multiple federal,
state, local, and tribal partners and contemplates the construction of reser-
voirs, removal of levees, and creation of stormwater treatment areas on for-
mer agricultural land. The original cost of the project was estimated to be
$7.8 billion; by 2008 the figure was north of $12.5 billion.

In June 2008, Florida Governor Charlie Crist announced that the state
of Florida would purchase 180,000 acres in the Everglades Agricultural
Area for $1.75 billion from U.S. Sugar. The deal has since been reduced in
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scope and price and, not surprisingly, was the subject of litigation. Critics
contend that the state is overpaying for the land, giving a sweetheart deal to
a long-time polluter, and diverting funds from other CERP projects. Propo-
nents of the deal argue that the purchase of the property (at least in the orig-
inal deal) would obviate the need for CERP’s complex system of reservoirs
and wells, thereby allowing the restoration of the Everglades to be simpler
and less expensive. Moreover, they note that if the state does not acquire
the land, it may be sold off piecemeal to developers and others. In October
2010 Florida purchased approximately 27,000 acres for $197 million.

wetlands preserve

Established in 1989, this live-music nightclub embraced environmental
and social activism and education as a primary mission. Although the night-
club closed in 2001, Wetlands Preserve now operates as the Wetlands Ac-
tivism Collective, describing itself as “a volunteer-run grassroots organiza-
tion based in New York City, focused on resisting global capitalism and its
devastating effect on the environment and the lives of human and nonhu-
man animals.” The Wetlands Activism Collective is active with Global Jus-
tice for Animals and the Environment, which challenges free-trade policies.
More information is available at http://wetlands-preserve.org.

Chapter 3

riverside bayview homes

In 1986, the U.S. Supreme Court upheld the federal government’s jurisdic-
tion over wetlands adjacent to a traditional navigable water, halting a pro-
posed housing project in Michigan. According to the Harrison Township
Assessor’s Office, the property was later used as off-site compensatory miti-
gation to offset permitted impacts elsewhere.

solid waste agency of northern
cook county (swancc)

SWANCC was searching for a site for a nonhazardous waste landfill. The
Corps denied a section 404 permit in part because the site had a blue heron
rookery. SWANCC’s quest led to the U.S. Supreme Court, which invali-
dated the Migratory Bird Rule and called into question the federal govern-
ment’s jurisdiction over isolated waters. With no need for a section 404 per-
mit, SWANCC could then proceed with the project. After the decision,
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however, the state of Illinois expressed an interest in acquiring the property.
In December 2001, SWANCC sold most of the site to the state for $21
million. The site is now the Heron Woods State Habitat Area and is man-
aged by the Illinois Department of Natural Resources.

john rapanos

Rapanos was convicted of filling wetlands without a permit and faced civil
and criminal penalties. In a fractured ruling that brought us the “significant
nexus” test, the U.S. Supreme Court vacated his conviction and remanded
the case back to the lower courts for further proceedings. Rapanos eventu-
ally settled his dispute with the federal government, but at a heavy price. To
resolve the civil enforcement action, he paid a $150,000 civil penalty and
agreed to restore the 54 acres of wetlands illegally filled, which will cost an
estimated $750,000. In addition, Rapanos agreed to preserve another 134
acres of wetlands whereby the state of Michigan held a conservation ease-
ment. To settle the criminal action, Rapanos agreed to accept the conviction
(and stop all appeals) in exchange for no prison time. He also had to pay a
criminal fine of $185,000.

Rapanos’s son is reportedly starting a wetland mitigation bank in
Michigan.

Chapter 4

coeur alaska

Coeur Alaska wanted to reopen the Kensington gold mine in southeastern
Alaska and discharge the slurry into Lower Slate Lake. In 2009, the U.S.
Supreme Court held that slurry constituted fill material and thus the Corps
was the proper permitting agency. The Kensington gold mine opened
ahead of schedule in June 2010. Coeur d’Alene Mines Corporation’s stock
price jumped 7 percent in one day in May 2010 as gold prices hit an all-
time high.

Chapter 5

zabel v. tabb

In 1967, the Corps denied—for the first time—a Rivers and Harbors Act
section 10 permit on environmental grounds when it prevented a developer
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from filling 11 acres of Boca Ciega Bay in Pinellas County, Florida, for a
trailer park. That portion of the bay remains unfilled today, with a sea-
grass meadow where part of the trailer park would have encroached (figure
13-1).

walton tract

In Fund for Animals v. Rice, environmental groups sued the Corps for issu-
ing a permit to Sarasota County, Florida, for a landfill. The Eleventh Cir-
cuit Court of Appeals upheld the permit, and Sarasota proceeded with the
construction of the Central County Solid Waste Disposal Complex. A per-
mit condition required the county to restore 126.6 acres of slough wetlands
and enhance another 136.3 acres of slough wetlands. The Corps deemed
the compensatory mitigation successful. The county, through its Natural
Resources Department, has continued to manage the site, removing inva-
sive plants and animals such as hogs. The Solid Waste Department funds
these efforts. The area is now called the Pinelands Reserve.
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Figure 13-1. Boca Ciega Bay. (Source: adapted from the South Florida Water Man-
agement District.)



old cutler bay

As part of a permit elevation in 1990, Corps headquarters found that the
project description with its specific reference to a Jack Nicklaus signature
championship golf course inappropriately truncated the section 404(b)(1)
alternatives analysis. Accordingly, Corps headquarters instructed the Jack-
sonville District to reevaluate the permit decision. In June 1996, the Jack-
sonville District issued a section 404 permit for a residential development
to Old Cutler Bay Estates. The approved design spared most of the high-
quality mangroves that had been at issue in the elevation. The permittee
dropped the request for a golf course, reportedly deciding that it would be
more profitable to construct additional homes on that portion of the site.
The project, however, was not immediately built. Instead, the property
(and permit authorization) was transferred several times. Shoma Homes
eventually constructed a subdivision on the site (without a golf course)
called Cutler Cay in 2007.

sweedens swamp

In 1986, the EPA vetoed a Corps permit that authorized the filling of
Sweedens Swamp in Attleboro, Massachusetts, for a shopping mall. The
EPA had determined that the red maple swamp provided excellent wildlife
habitat and that its destruction would result in unacceptable adverse im-
pacts to wildlife and habitat. Today the site remains undeveloped and is
largely privately owned. In a 2008 report, the Southeastern Regional Plan-
ning and Economic Development District described the site’s condition as
“a large red maple swamp complex interspersed with open marsh/scrub
shrub habitat. Several potential vernal pools have been mapped in the area.
No rare species have been identified in this area, although Sweedens
Swamp provides an important natural habitat within an otherwise urban
landscape.” The report identified it as a priority protection area.

Chapter 6

louisiana coastal wetlands

Invasive species such as nutria are currently the least of this system’s chal-
lenges. In 2005, Hurricanes Katrina and Rita converted about 217 square
miles—about 139,000 acres—of coastal marshes in Louisiana to open wa-
ter. Recall that in the previous six years, the FWS reported that the United
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States averaged a net gain of 32,000 acres of wetland per year. The losses in
the immediate aftermath of the hurricanes wiped out more than four years
of national wetland area gains. As of 2008, the U.S. Geological Survey re-
ported that only approximately 12,000 acres of land (19 square miles) had
returned. The more recent disaster is the 2010 BP/Deepwater Horizon oil
spill. The extent of the damage from the spill is uncertain at this time. What
is certain, however, is that the costs associated with any remediation, along
with the value of the ecosystem services lost, will be billions of dollars.

Chapter 7

disney wilderness preserve

Disney obtained the 8,500-acre Walker Ranch and established the Disney
Wilderness Preserve in 1992 as off-site mitigation. Through an agreement
with the Greater Orlando Aviation Authority, the Disney Wilderness Pre-
serve was expanded by 3,000 additional acres. A Conservation Learning
Center was constructed at the preserve in 1998. The Nature Conservancy
now owns and manages the site, and it reports that the preserve is “home to
more than 750 native plant and 300 animal species.” It is open to the pub-
lic, and I can personally attest that a visit and a walk on its trails are a wel-
come respite from the sensory overload of the nearby theme parks.

pembroke pines

Florida Wetlandsbank was an early entrepreneurial wetland mitigation
bank that restored sawgrass marsh, wet prairie, and cypress flats on city-
owned property in Pembroke Pines, Florida. The 450-acre site, now called
Chapel Trail Park Nature Preserve, is managed and maintained by the city.
The site offers visitors a boardwalk from which to observe wildlife, a picnic
area, canoe rentals, and an environmental interpretative center for school
groups. A 2005 assessment of mitigation banks in Florida highlights the
distinction between legal compliance and ecological outcomes. The report
found that although the bank had been deemed to meet its permit success
criteria, the site had not achieved full wetland functions when compared to
reference wetland conditions. The report noted, however, that when a bank
is placed in a highly developed area, “the location and associated landscape
support will always be a limiting factor in achieving full wetland function”
(Reiss et al., 2007).
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panther island mitigation bank

The 2,778-acre mitigation bank site was transferred to the Audubon Soci-
ety, which incorporated it into an expanded Corkscrew Swamp Sanctuary.
In 2009, the United States, through the FWS, designated Corkscrew
Swamp Sanctuary as a Wetland of International Importance under the
Ramsar Convention, a wetland conservation treaty. Corkscrew was the
twenty-sixth Ramsar site in the United States, joining other wetland jewels
such as Everglades National Park and Okefenokee National Wildlife
Refuge. Ramsar Secretary General Anada Tiega traveled from the Ramsar
Secretariat in Switzerland to attend a designation ceremony in February
2010 (figure 13-2).
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Figure 13-2. Ramsar designation ceremony at Corkscrew Swamp Sanctuary.
(Photo credit: Nancy DeNike. Reproduced with the permission of the Wetlands-
bank Group)

mud slough wetland mitigation bank

One of the early banks in Oregon, it is recognized as an Important Bird
Area by the Portland Audubon Society. In April 2010, the Corps’ Portland
District issued a public notice for a fourth phase to add 47 acres to the
bank, which would involve “converting uplands and farmed wetlands to
wet prairie and emergent wetlands dominated by native plants.” This would



increase the total area of the bank to about 233 acres. Although in the initial
phases of the bank the Corps did not require an endowment account for
long-term management, the landowners nevertheless voluntarily estab-
lished long-term care provisions, and the Corps will require a funded en-
dowment before the third and fourth phases of the bank are closed out.

monastery of the holy ghost

The Trappist monks in Conyers, Georgia, added stream credits to their
bank in 2005 and also established the Honey Creek Mitigation Bank. The
monastery’s Web site explains that “[t]hese decisions, made after prayer and
prudent discussion, allow us to be better stewards of the land as we look to-
ward ecological restoration, conservation, and protection of the land for
the good of all.” Information about this and other banks in the Corps’ Sa-
vannah District is now publicly available through the Regional Internet
Bank Information Tracking System (RIBITS) on the district’s Web site.

Chapter 8

virginia aquatic resources restoration trust fund

The Nature Conservancy of Virginia (TNC-Virginia) has run this in-lieu fee
program since 1995, offsetting 241 acres of wetland impacts with more
than 630 restored acres and 18,400 preserved acres. In the 2008 compensa-
tory mitigation regulation, the Corps and the EPA tightened up the rules
governing the use of in-lieu fee programs. For example, in-lieu fee pro-
grams now have to develop a watershed approach to selecting mitigation
sites. Existing programs such as the Virginia Aquatic Resources Restora-
tion Trust Fund were given until June 2010 to make any revisions necessary
to comply with the new regulation. Corps districts could grant an addi-
tional three-year extension. TNC-Virginia’s draft in-lieu fee instrument
went out for public comment in December 2009 and, as of December
2010, is still being reviewed by the Corps.

Chapter 10

united states v. cundiff

The U.S. District Court found that the Cundiffs had violated the Clean Wa-
ter Act for damaging 200 acres of wetlands. The court imposed $225,000
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in civil penalties, all but $25,000 of which would be suspended if the defen-
dants completed a restoration plan. The defendants appealed, claiming that
the wetlands were not “waters of the United States” under Rapanos. In Feb-
ruary 2009, the Sixth Circuit Court of Appeals concluded that the site met
both Justice Kennedy’s “significant nexus” test and the plurality’s approach;
accordingly, the penalties were upheld. The U.S. Supreme Court declined
to review the case in October 2009.

john pozsgai

Convicted of forty counts of Clean Water Act violations for filling wetlands
without a permit, he was sentenced to serve twenty-seven months in prison
and ordered to restore the site. Pozsgai spent about a year and a half in
prison and then finished his sentence at a halfway house. He petitioned for
a pardon from President George H.W. Bush, who declined the request. In
March 2007, he was brought back into the U.S. District Court for the East-
ern District of Pennsylvania for his continuing refusal to restore the site.
Pozsgai argued that Rapanos had changed the law and that his wetland was
not a water of the United States. The judge disagreed and held him in con-
tempt. Pozsgai’s appeal to the Third Circuit Court of Appeals was dis-
missed for his failure to file a brief in a timely manner.

big hill acres

Robert J. Lucas and the other defendants appealed their Clean Water Act,
mail fraud, and conspiracy convictions on the grounds that the wetlands on
Big Hill Estates were not “waters of the United States” in light of
SWANCC and Rapanos. In a February 2008 decision, the Fifth Circuit af-
firmed the convictions, holding that the evidence presented at trial estab-
lished that the wetlands had a “significant nexus” to a traditional navigable
water. The U.S. Supreme Court declined to review the case. According to
the U.S. Bureau of Prisons Web site, Lucas is serving his time in Mont-
gomery, Alabama, with a release date of November 27, 2015.

Chapter 11

lucas v. south carolina coastal council

After David Lucas acquired two beachfront lots in 1986, the state of South
Carolina passed a law prohibiting the new construction of habitable
dwellings within a coastal erosion line, where Lucas’s two lots were located.
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The U.S. Supreme Court found that the law had resulted in a regulatory
taking, and South Carolina paid Lucas approximately $1.5 million. South
Carolina was then the owner of the lots. During the litigation, South Car-
olina amended its law to allow for special permits. After the state paid Lu-
cas, it turned around and sold the properties to a developer for $750,000.
One response (Goldstein and Goldstein, 1993) summed up South Car-
olina’s hypocritical maneuverings aptly: “it is nice to be an environmentalist
when it is at someone else’s expense.”
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a p p e n d i x

Clean Water Act (excerpts)

209

Section 101: Congressional declaration of goals and policy

(a) The objective of this Act is to restore and maintain the chemical, physi-
cal, and biological integrity of the Nation’s waters.

* * *

Section 404: Permits for dredged or fill material

(a) Discharge into navigable waters at specified disposal sites

The Secretary may issue permits, after notice and opportunity for pub-
lic hearings for the discharge of dredged or fill material into the naviga-
ble waters at specified disposal sites.

* * *

(b) Specification for disposal sites

Subject to subsection (c) of this section, each such disposal site shall be
specified for each such permit by the Secretary:

(1) through the application of guidelines developed by the Administra-
tor, in conjunction with the Secretary, which guidelines shall be
based upon criteria comparable to the criteria applicable to the ter-
ritorial seas, the contiguous zone, and the ocean under section
403(c)

* * *

(c) Denial or restriction of use of defined areas as disposal sites

The Administrator is authorized to prohibit the specification (includ-
ing the withdrawal of specification) of any defined area as a disposal
site, and he is authorized to deny or restrict the use of any defined
area for specification (including the withdrawal of specification) as a



disposal site, whenever he determines, after notice and opportunity for
public hearings, that the discharge of such materials into such area will
have an unacceptable adverse effect on municipal water supplies, shell-
fish beds and fishery areas (including spawning and breeding areas),
wildlife, or recreational areas.

* * *

(d) “Secretary” defined

The term “Secretary” as used in this section means the Secretary of the
Army, acting through the Chief of Engineers.

(e) General permits on State, regional, or nationwide basis

(1) In carrying out his functions relating to the discharge of dredged or
fill material under this section, the Secretary may, after notice of op-
portunity for public hearing, issue general permits on a State, re-
gional, or nationwide basis for any category of activities involving
discharges of dredged or fill material if the Secretary determines
that the activities in such category are similar in nature, will cause
only minimal adverse environmental effects when performed sepa-
rately, and will have only minimal cumulative adverse effects on the
environment.

* * *

Section 502: General Definitions

Except as otherwise specifically provided, when used in this chapter:

* * *
(6) The term “pollutant” means dredged spoil, solid waste, incinerator

residue, sewage, garbage, sewage sludge, munitions, chemical wastes,
biological materials, radioactive materials, heat, wrecked or discarded
equipment, rock, sand, cellar dirt and industrial, municipal, and agri-
cultural waste discharged into water.

* * *
(7) The term “navigable waters” means the waters of the United States, in-

cluding the territorial seas.

* * *
(12) The term “discharge of a pollutant” and the term “discharge of pollu-

tants” each means (A) any addition of any pollutant to navigable wa-
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ters from any point source, (B) any addition of any pollutant to the
waters of the contiguous zone or the ocean from any point source
other than a vessel or other floating craft.

* * *

(14) The term “point source” means any discernible, confined and discrete
conveyance, including but not limited to any pipe, ditch, channel, tun-
nel, conduit, well, discrete fissure, container, rolling stock, concen-
trated animal feeding operation, or vessel or other floating craft, from
which pollutants are or may be discharged. This term does not include
agricultural stormwater discharges and return flows from irrigated
agriculture.

* * *

EPA Regulations 40 CFR Part 230 (excerpts)

Section 404(b)(1) Guidelines for Specification of Disposal
Sites for Dredged or Fill Material

230.1 Purpose and policy.

* * *

(c) Fundamental to these Guidelines is the precept that dredged or fill ma-
terial should not be discharged into the aquatic ecosystem, unless it can
be demonstrated that such a discharge will not have an unacceptable ad-
verse impact either individually or in combination with known and/or
probable impacts of other activities affecting the ecosystems of concern.

(d) From a national perspective, the degradation or destruction of special
aquatic sites, such as filling operations in wetlands, is considered to be
among the most severe environmental impacts covered by these Guide-
lines. The guiding principle should be that degradation or destruc-
tion of special sites may represent an irreversible loss of valuable aquatic
resources.

* * *

230.10 Restrictions on discharge.

Note: Because other laws may apply to particular discharges and because
the Corps of Engineers or State 404 agency may have additional procedural
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and substantive requirements, a discharge complying with the requirement
of these Guidelines will not automatically receive a permit.

Although all requirements in section 230.10 must be met, the compli-
ance evaluation procedures will vary to reflect the seriousness of the poten-
tial for adverse impacts on the aquatic ecosystems posed by specific dredged
or fill material discharge activities.

(a) Except as provided under section 404(b)(2), no discharge of dredged
or fill material shall be permitted if there is a practicable alternative to
the proposed discharge which would have less adverse impact on the
aquatic ecosystem, so long as the alternative does not have other signif-
icant adverse environmental consequences.

(1) For the purpose of this requirement, practicable alternatives in-
clude, but are not limited to:

(i) Activities which do not involve a discharge of dredged or fill
material into the waters of the United States or ocean waters;

(ii) Discharges of dredged or fill material at other locations in wa-
ters of the United States or ocean waters;

(2) An alternative is practicable if it is available and capable of being
done after taking into consideration cost, existing technology, and
logistics in light of overall project purposes. If it is otherwise a prac-
ticable alternative, an area not presently owned by the applicant
which could reasonably be obtained, utilized, expanded or man-
aged in order to fulfill the basic purpose of the proposed activity
may be considered.

(3) Where the activity associated with a discharge which is proposed
for a special aquatic site (as defined in subpart E) does not require
access or proximity to or siting within the special aquatic site in
question to fulfill its basic purpose (i.e., is not “water dependent”),
practicable alternatives that do not involve special aquatic sites are
presumed to be available, unless clearly demonstrated otherwise. In
addition, where a discharge is proposed for a special aquatic site, all
practicable alternatives to the proposed discharge which do not in-
volve a discharge into a special aquatic site are presumed to have less
adverse impact on the aquatic ecosystem, unless clearly demon-
strated otherwise.

* * *
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(b) No discharge of dredged or fill material shall be permitted if it:

(1) Causes or contributes, after consideration of disposal site dilution
and dispersion, to violations of any applicable State water quality
standard;

(2) Violates any applicable toxic effluent standard or prohibition under
section 307 of the Act;

(3) Jeopardizes the continued existence of species listed as endangered
or threatened under the Endangered Species Act of 1973, . . . ;

(4) Violates any requirement imposed by the Secretary of Commerce
to protect any marine sanctuary designated under title III of the
Marine Protection, Research, and Sanctuaries Act of 1972.

(c) Except as provided under section 404(b)(2), no discharge of dredged
or fill material shall be permitted which will cause or contribute to sig-
nificant degradation of the waters of the United States.

* * *

(d) Except as provided under section 404(b)(2), no discharge of dredged
or fill material shall be permitted unless appropriate and practicable
steps have been taken which will minimize potential adverse impacts of
the discharge on the aquatic ecosystem. Subpart H identifies such pos-
sible steps.

* * *

230.75 Actions affecting plant and animal populations.

Minimization of adverse effects on populations of plants and animals can
be achieved by:

(a) Avoiding changes in water current and circulation patterns which
would interfere with the movement of animals;

(b) Selecting sites or managing discharges to prevent or avoid creating
habitat conducive to the development of undesirable predators or spe-
cies which have a competitive edge ecologically over indigenous plants
or animals;

(c) Avoiding sites having unique habitat or other value, including habitat
of threatened or endangered species;
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(d) Using planning and construction practices to institute habitat develop-
ment and restoration to produce a new or modified environmental state
of higher ecological value by displacement of some or all of the existing
environmental characteristics. Habitat development and restoration
techniques can be used to minimize adverse impacts and to compensate
for destroyed habitat. Use techniques that have been demonstrated to
be effective in circumstances similar to those under consideration wher-
ever possible. Where proposed development and restoration tech-
niques have not yet advanced to the pilot demonstration stage, initiate
their use on a small scale to allow corrective action if unanticipated ad-
verse impacts occur;

(e) Timing discharge to avoid spawning or migration seasons and other bi-
ologically critical time periods;

(f) Avoiding the destruction of remnant natural sites within areas already
affected by development.

Corps Regulations 33 CFR Parts 320–332 (excerpts)

§ 320.4 General policies for evaluating permit applications.

(a) Public Interest Review.

(1) The decision whether to issue a permit will be based on an eval-
uation of the probable impacts, including cumulative impacts, of
the proposed activity and its intended use on the public interest.
Evaluation of the probable impact which the proposed activity
may have on the public interest requires a careful weighing of all
those factors which become relevant in each particular case. The
benefits which reasonably may be expected to accrue from the pro-
posal must be balanced against its reasonably foreseeable detri-
ments. The decision whether to authorize a proposal, and if so, the
conditions under which it will be allowed to occur, are therefore
determined by the outcome of this general balancing process. That
decision should reflect the national concern for both protection
and utilization of important resources. All factors which may be
relevant to the proposal must be considered including the cumula-
tive effects thereof: among those are conservation, economics, aes-
thetics, general environmental concerns, wetlands, historic proper-
ties, fish and wildlife values, flood hazards, floodplain values, land
use, navigation, shore erosion and accretion, recreation, water sup-
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ply and conservation, water quality, energy needs, safety, food and
fiber production, mineral needs, considerations of property owner-
ship and, in general, the needs and welfare of the people. For activ-
ities involving 404 discharges, a permit will be denied if the dis-
charge that would be authorized by such permit would not comply
with the Environmental Protection Agency’s 404(b)(1) guidelines.
Subject to the preceding sentence and any other applicable guide-
lines and criteria (see §§320.2 and 320.3), a permit will be granted
unless the district engineer determines that it would be contrary to
the public interest.

* * *

§ 328.3 Definitions.

For the purpose of this regulation these terms are defined as follows:

(a) The term waters of the United States means

(1) All waters which are currently used, or were used in the past, or may
be susceptible to use in interstate or foreign commerce, including
all waters which are subject to the ebb and flow of the tide;

(2) All interstate waters including interstate wetlands;

(3) All other waters such as intrastate lakes, rivers, streams (including
intermittent streams), mudflats, sandflats, wetlands, sloughs,
prairie potholes, wet meadows, playa lakes, or natural ponds, the
use, degradation or destruction of which could affect interstate or
foreign commerce including any such waters:

(i) Which are or could be used by interstate or foreign travelers for
recreational or other purposes; or

(ii) From which fish or shellfish are or could be taken and sold in
interstate or foreign commerce; or

(iii) Which are used or could be used for industrial purpose by in-
dustries in interstate commerce;

(4) All impoundments of waters otherwise defined as waters of the
United States under the definition;

(5) Tributaries of waters identified in paragraphs (a) (1) through (4) of
this section;
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(6) The territorial seas;

(7) Wetlands adjacent to waters (other than waters that are them-
selves wetlands) identified in paragraphs (a) (1) through (6) of this
section.

(8) Waters of the United States do not include prior converted crop-
land. Notwithstanding the determination of an area’s status as prior
converted cropland by any other Federal agency, for the purposes of
the Clean Water Act, the final authority regarding Clean Water Act
jurisdiction remains with EPA.

Waste treatment systems, including treatment ponds or lagoons de-
signed to meet the requirements of CWA (other than cooling ponds as
defined in 40 CFR 423.11(m) which also meet the criteria of this defi-
nition) are not waters of the United States.

(b) The term wetlands means those areas that are inundated or saturated by
surface or ground water at a frequency and duration sufficient to sup-
port, and that under normal circumstances do support, a prevalence of
vegetation typically adapted for life in saturated soil conditions. Wet-
lands generally include swamps, marshes, bogs, and similar areas.

(c) The term adjacent means bordering, contiguous, or neighboring. Wet-
lands separated from other waters of the United States by man-made
dikes or barriers, natural river berms, beach dunes and the like are “ad-
jacent wetlands.”

* * *

§ 332.1 Purpose and general considerations.

(a) Purpose.

(1) The purpose of this part is to establish standards and criteria for the
use of all types of compensatory mitigation, including on-site and
off-site permittee-responsible mitigation, mitigation banks, and in-
lieu fee mitigation to offset unavoidable impacts to waters of the
United States authorized through the issuance of Department of
the Army (DA) permits pursuant to section 404 of the Clean Water
Act (33 U.S.C. 1344) and/or sections 9 or 10 of the Rivers and
Harbors Act of 1899 (33 U.S.C. 401, 403).

* * *
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(c) Sequencing.

(1) Nothing in this section affects the requirement that all DA permits
subject to section 404 of the Clean Water Act comply with applicable
provisions of the Section 404(b)(1) Guidelines at 40 CFR part 230.

(2) Pursuant to these requirements, the district engineer will issue an
individual section 404 permit only upon a determination that the
proposed discharge complies with applicable provisions of 40 CFR
part 230, including those which require the permit applicant to take
all appropriate and practicable steps to avoid and minimize adverse
impacts to waters of the United States. Practicable means available
and capable of being done after taking into consideration cost, ex-
isting technology, and logistics in light of overall project purposes.
Compensatory mitigation for unavoidable impacts may be required
to ensure that an activity requiring a section 404 permit complies
with the Section 404(b)(1) Guidelines.

(3) Compensatory mitigation for unavoidable impacts may be required
to ensure that an activity requiring a section 404 permit complies
with the Section 404(b)(1) Guidelines. During the 404(b)(1)
Guidelines compliance analysis, the district engineer may deter-
mine that a DA permit for the proposed activity cannot be issued
because of the lack of appropriate and practicable compensatory
mitigation options.

* * *

(f) Relationship to other guidance documents.

(1) This part applies instead of the “Federal Guidance for the Establish-
ment, Use, and Operation of Mitigation Banks,” which was issued
on November 28, 1995, the “Federal Guidance on the Use of In-
Lieu Fee Arrangements for Compensatory Mitigation Under Sec-
tion 404 of the Clean Water Act and Section 10 of the Rivers and
Harbors Act,” which was issued on November 7, 2000, and Regu-
latory Guidance Letter 02–02, “Guidance on Compensatory Miti-
gation Projects for Aquatic Resource Impacts Under the Corps
Regulatory Program Pursuant to Section 404 of the Clean Water
Act and Section 10 of the Rivers and Harbors Act of 1899” which
was issued on December 24, 2002. These guidance documents are
no longer to be used as compensatory mitigation policy in the
Corps Regulatory Program.
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(2) In addition, this part also applies instead of the provisions relating
to the amount, type, and location of compensatory mitigation proj-
ects, including the use of preservation, in the February 6, 1990,
Memorandum of Agreement (MOA) between the Department of
the Army and the Environmental Protection Agency on the Deter-
mination of Mitigation Under the Clean Water Act Section
404(b)(1) Guidelines. All other provisions of this MOA remain in
effect.

§ 332.2 Definitions.

For the purposes of this part, the following terms are defined:

* * *

Compensatory mitigation means the restoration (re-establishment or re-
habilitation), establishment (creation), enhancement, and/or in certain cir-
cumstances preservation of aquatic resources for the purposes of offsetting
unavoidable adverse impacts which remain after all appropriate and practi-
cable avoidance and minimization has been achieved.

Credit means a unit of measure (e.g., a functional or areal measure or other
suitable metric) representing the accrual or attainment of aquatic functions
at a compensatory mitigation site. The measure of aquatic functions is
based on the resources restored, established, enhanced, or preserved.

In-lieu fee program means a program involving the restoration, establish-
ment, enhancement, and/or preservation of aquatic resources through
funds paid to a governmental or non-profit natural resources management
entity to satisfy compensatory mitigation requirements for DA permits.
Similar to a mitigation bank, an in-lieu fee program sells compensatory mit-
igation credits to permittees whose obligation to provide compensatory
mitigation is then transferred to the in-lieu program sponsor. However, the
rules governing the operation and use of in-lieu fee programs are somewhat
different from the rules governing operation and use of mitigation banks.
The operation and use of an in-lieu fee program are governed by an in-lieu
fee program instrument.

Mitigation bank means a site, or suite of sites, where resources (e.g., wet-
lands, streams, riparian areas) are restored, established, enhanced, and/or
preserved for the purpose of providing compensatory mitigation for im-
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pacts authorized by DA permits. In general, a mitigation bank sells com-
pensatory mitigation credits to permittees whose obligation to provide
compensatory mitigation is then transferred to the mitigation bank spon-
sor. The operation and use of a mitigation bank are governed by a mitiga-
tion banking instrument.

Performance standards are observable or measurable physical (including
hydrological), chemical and/or biological attributes that are used to deter-
mine if a compensatory mitigation project meets its objectives.

Permittee-responsible mitigation means an aquatic resource restoration,
establishment, enhancement, and/or preservation activity undertaken by
the permittee (or an authorized agent or contractor) to provide compensa-
tory mitigation for which the permittee retains full responsibility.

Service area means the geographic area within which impacts can be miti-
gated at a specific mitigation bank or an in-lieu fee program, as designated
in its instrument.

Watershed means a land area that drains to a common waterway, such as a
stream, lake, estuary, wetland, or ultimately the ocean.

Watershed approach means an analytical process for making compensa-
tory mitigation decisions that support the sustainability or improvement of
aquatic resources in a watershed. It involves consideration of watershed
needs, and how locations and types of compensatory mitigation projects
address those needs. A landscape perspective is used to identify the types
and locations of compensatory mitigation projects that will benefit the wa-
tershed and offset losses of aquatic resource functions and services caused
by activities authorized by DA permits. The watershed approach may
involve consideration of landscape scale, historic and potential aquatic re-
source conditions, past and projected aquatic resource impacts in the water-
shed, and terrestrial connections between aquatic resources when deter-
mining compensatory mitigation requirements for DA permits.

Watershed plan means a plan developed by federal, tribal, state, and/or lo-
cal government agencies or appropriate non-governmental organizations,
in consultation with relevant stakeholders, for the specific goal of aquatic
resource restoration, establishment, enhancement, and preservation. A
watershed plan addresses aquatic resource conditions in the watershed,
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multiple stakeholder interests, and land uses. Watershed plans may also
identify priority sites for aquatic resource restoration and protection. Ex-
amples of watershed plans include special area management plans, advance
identification programs, and wetland management plans.

Clean Water Act Guidance Documents (excerpts)

Clean Water Act Jurisdiction
Following the U.S. Supreme Court’s Decision

in Rapanos v. United States and Carabell v. United States

This memorandum provides guidance to EPA regions and U.S. Army
Corps of Engineers [“Corps”] districts implementing the Supreme Court’s
decision in the consolidated cases Rapanos v. United States and Carabell v.
United States (herein referred to simply as “Rapanos”) which address the ju-
risdiction over waters of the United States under the Clean Water Act. The
chart below summarizes the key points contained in this memorandum.
This reference tool is not a substitute for the more complete discussion of
issues and guidance furnished throughout the memorandum.
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Summary of Key Points

The agencies will assert jurisdiction over the following waters:

• Traditional navigable waters
• Wetlands adjacent to traditional navigable waters
• Nonnavigable tributaries of traditional navigable waters that are relatively per-

manent where the tributaries typically flow year-round or have continuous flow
at least seasonally (e.g., typically three months)

• Wetlands that directly abut such tributaries

The agencies will decide jurisdiction over the following waters based on a fact-
specific analysis to determine whether they have a significant nexus with a tradi-
tional navigable water:

• Nonnavigable tributaries that are not relatively permanent
• Wetlands adjacent to nonnavigable tributaries that are not relatively permanent
• Wetlands adjacent to but that do not directly abut a relatively permanent non-

navigable tributary



* * *

Regulatory Guidance Letter 95-01

SUBJECT: Guidance on Individual Permit Flexibility
for Small Landowners

* * *

Memorandum for the Field

In order to clearly affirm the flexibility afforded to small landowners under
Section 404 of the Clean Water Act, this policy clarifies that for discharges
of dredged or fill material affecting up to two acres of non-tidal wetlands
for the construction or expansion of a home or farm building, or expansion
of a small business, it is presumed that alternatives located on property not
currently owned by the applicant are not practicable under the Section
404(b)(1) Guidelines.

Specifically, for those activities involving discharges of dredged or fill mate-
rial affecting up to two acres into jurisdictional wetlands for:

1. the construction or expansion of a single family home and atten-
dant features, such as a driveway, garage, storage shed, or septic
field;
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Summary of Key Points (continued)

The agencies generally will not assert jurisdiction over the following features:

• Swales or erosional features (e.g., gullies, small washes characterized by low vol-
ume, infrequent, or short duration flow)

• Ditches (including roadside ditches) excavated wholly in and draining only up-
lands and that do not carry a relatively permanent flow of water

The agencies will apply the significant nexus standard as follows:

• A significant nexus analysis will assess the flow characteristics and functions of
the tributary itself and the functions performed by all wetlands adjacent to the
tributary to determine if they significantly affect the chemical, physical, and bio-
logical integrity of downstream traditional navigable waters.

• Significant nexus includes consideration of hydrologic and ecologic factors.



2. the construction or expansion of a barn or other farm building; or

3. the expansion of a small business facility;

which are not otherwise covered by a general permit, it is presumed that al-
ternatives located on property not currently owned by the applicant are not
practicable under the Section 404(b)(1) Guidelines. The Guidelines’ re-
quirements to appropriately and practicably minimize and compensate for
any adverse environmental impacts of such activities remain.
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Chapter 2

1. One might argue that The Pelican Brief, based on the book by John Grisham
and starring Denzel Washington and Julia Roberts, is an exception. In the movie,
two U.S. Supreme Court justices are assassinated as part of a conspiracy to allow an
evil oil company to despoil Louisiana wetlands. Julia Roberts’s character (Darby) is
a law student who writes a paper (the “Pelican Brief”) for her law professor that out-
lines the company’s plot. But the movie never provides any legal details (was it the
Clean Water Act or the Endangered Species Act at issue?) and its title is misleading.
Darby merely wrote a memo to her professor, not a brief, which is a written submis-
sion that a lawyer provides a court. The movie should have been called The Pelican
Memorandum, but this likely would have reduced its receipts.

2. The common law generally refers to law developed through judicial deci-
sions and precedents, in contrast to law derived from legislative acts or regulations
issued by executive branch agencies. For a more nuanced view of the common law,
see Fletcher and Sheppard (2005).

3. Although most agencies are within the executive branch, there are some
legislative agencies, such as the Government Accountability Office and the Con-
gressional Budget Office, and judicial agencies, such as the U.S. Sentencing
Commission.

4. Amy Skilbred, the plaintiff who had visited Sri Lanka, stated she had no cur-
rent plans to return, in part because of an ongoing civil war. The Sri Lankan govern-
ment’s battle with the Tamil Tigers appears to have finally ended in 2009, seventeen
years after the Court’s decision in Lujan.

5. For example, an agency’s interpretation that first appears in an appellate brief
(known as “post hoc rationalization of counsel”) will not be afforded Chevron
deference.

Chapter 3

1. Technically, some wetlands can be considered deserts. For example, tundra in
Alaska that receives less than 10 inches of rainfall annually is a desert under some def-
initions. In warmer months, these areas may pond and exhibit wetland conditions as
the underlying permafrost maintains water at or near the surface (Hall et al., 1994).



2. In the 1978 case of Regents of the University of California v. Bakke, the Su-
preme Court grappled with the issue of race in university admissions programs and
split 4-4-1. Justice Powell was the dispositive vote, concluding that race could be
one of several factors. Although no other justice joined his concurrence, his ap-
proach was used by universities and eventually was endorsed by a majority of the
Supreme Court in 2003.

3. To strain the analogy further: just as in Tony Soprano’s world, the wetland
world has bad guys (Mr. Rapanos: “Destroy the records or I’ll destroy you”), and
federal law enforcement lurks in the background. Characters also get whacked over
time: witness the demise of the Migratory Bird Rule and the resulting evisceration
of protections for isolated wetlands such as vernal pools.

4. For example, the plurality suggested that “seasonal” rivers could be consid-
ered relatively permanent. Rapanos, 547 U.S. at 732 n.5. What does “seasonal”
mean? The agencies gave it a plain meaning interpretation: a season is technically
three months in length and thus a seasonal flow is typically three months.

5. References to “muddy waters” seem to be most common. For example,
see Lawrence R. Liebesman and Rafe Petersen, “Corps and EPA Guidance At-
tempts to Clarify Clean Water Act Jurisdiction ‘Muddied’ by the Supreme Court in
Rapanos v. United States,” http://www.martindale.com/environmental-law/article
_Holland-Knight-LLP_302524.htm.

Chapter 4

1. To be specific: Clean Water Act section 301 prohibits all point source dis-
charges of pollutants into navigable waters without a permit. Many states have dif-
ferent permit requirements, which can be broader. In Florida, for example, an envi-
ronmental resource permit is required for any land-use or construction activity that
could affect wetlands, not just point source discharges.

2. A state can object to the issuance of a NWP within its jurisdiction. In such
cases, the NWP is not available to permit applicants, and they must then seek an in-
dividual permit.

Chapter 5

1. In Zabel v. Tabb, a developer sought to fill 11 acres of Boca Ciega Bay in
Florida for a trailer park. For the first time in its history, the Corps denied a Rivers
and Harbor Act permit based on environmental grounds (as opposed to navigational
reasons). The Fifth Circuit Court of Appeals upheld the Corps’ authority, stating that

[w]e hold that nothing in the statutory structure compels the Secretary [of the
Army] to close his eyes to all that others see or think they see. The establish-
ment was entitled, if not required, to consider ecological factors and, being
persuaded by them, to deny that which might have been granted routinely five,
ten, or fifteen years ago before man’s explosive increase made all, including
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Congress, aware of civilization’s potential destruction from breathing its own
polluted air and drinking its own infected water and the immeasurable loss
from a silent-spring-like disturbance of nature’s economy.

2. Under revised elevation MOAs in 1992, the EPA, the FWS, and the National
Oceanic and Atmospheric Administration can elevate policy issues and individ-
ual permit decisions. However, a policy elevation will not delay decisions regard-
ing individual permits, and elevations of individual permit decisions are limited to
cases in which an aquatic resource of national importance (known as an ARNI) is
involved.

3. Before a grand jury, President Clinton stated, “It depends on what the mean-
ing of the word ‘is’ is. If the—if he—if ‘is’ means is and never has been, that is not—
that is one thing. If it means there is none, that was a completely true statement. . . .
Now, if someone had asked me on that day, are you having any kind of sexual rela-
tions with Ms. Lewinsky, that is, asked me a question in the present tense, I would
have said no. And it would have been completely true.” Clinton was impeached by
the U.S. House of Representatives for perjury to the grand jury (as well as for ob-
struction of justice) and had his Arkansas law license suspended.

4. I would suggest not (Gardner, 1990). Indeed, the MOA became well re-
spected over time, so much so that changes to it were met with howls of objections
from some environmental groups (Gardner, 2002).

5. It also helped that Senator Lott retired from the Senate in December 2007.

Chapter 6

1. In Spanish, the word nutria refers to the otter, which has a much better
reputation.

Chapter 7

1. Indeed, the first wetland mitigation bank was the Fina LaTerre Mitigation
Bank in Louisiana, which was initially opened as a single-user bank for the Tenneco
Oil Company in 1985 (ELI and IWR, 1994; Roberston, 2008).

2. Initially, 15 percent of credits were released after a conservation easement
was placed on the site. Removal of the invasive melaleuca resulted in a release of 25
percent of the credits, and another 40 percent were awarded when the site was
graded. Successful planting yielded another 10 percent of the credits, and the final
10 percent was contingent on successful monitoring (Reiss et al., 2007).

3. At the conclusion of one lengthy interagency review process, a California
banker’s closing salutation on the letter transmitting the final agreement was not
“Sincerely” but “Hallelujah” (Gardner and Radwan, 2005).

4. To close the loop yet again, in 2003 the EPA, the Corps, and the Federal
Highway Administration issued guidance on how to fulfill TEA-21’s preference for
mitigation bank credits.
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5. Accordingly, when Rapanos reached the U.S. Supreme Court, the National
Mitigation Banking Association filed an amicus brief, aligning itself with environ-
mental groups on the issue of the constitutionality of federal jurisdiction over wa-
ters that are not traditionally navigable.

6. Really. Location of a mitigation bank is important in terms of financial via-
bility (it should be near an area of development), ecological contributions (these
will depend on its placement in the watershed), and long-term maintenance (this
will be affected by current and foreseeable adjacent land uses).

Chapter 8

1. The mitigation properties included conservation bank lands, rather than
wetland mitigation bank lands. Conservation banks are similar to wetland banks,
but focus on endangered species habitat.

Chapter 9

1. For example, the proposed rule stated that mitigation plans for permittee-
responsible mitigation and mitigation banks should contain a description of the
mitigation objectives (type and amount of compensatory mitigation to be pro-
vided); site selection process (including watershed needs); legal instruments such as
conservation easements to protect the site for the long term; baseline information of
the mitigation and impact sites; credit calculations; work plans (construction meth-
ods, plants to be removed and planted); ecologically based performance standards;
maintenance and monitoring plans; and long-term management and adaptive man-
agement procedures.

2. After conversations with agency officials involved in the OMB discussions, I
floated the idea in public. I wrote an editorial, suggesting that the agencies keep in-
lieu fee mitigation as an option, but delink it from third-party mitigation, treating it
as a form of permittee-responsible mitigation. The piece was entitled “Recon-
sidering In-Lieu Fees.” A Chicago-area mitigation banker responded with a pithy
e-mail entitled “reconsidering your sanity.”

3. One ivory tower resident suggested such an idealistic approach in 1996. See
Royal C. Gardner, “Banking on Entrepreneurs: Wetlands, Mitigation Banking, and
Takings,” 81 Iowa Law Review 527 (1996).

Chapter 10

1. A court has a great deal of discretion in fashioning injunctive remedies, in-
cluding the requirement of modern-day scarlet letters. The most vivid illustration
comes from United States v. Van Leuzen, where the Court ordered the violator to re-
store the site and erect a 10-foot by 20-foot billboard to explain to passing cars and
pedestrians that he had violated the Clean Water Act and was removing the fill and
restoring the site.
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2. See, for example, Gardner (2000).
3. Because of permit reporting requirements, such a case is relatively simple.

Section 402 permittees typically have to provide discharge monitoring reports
(DMRs) to the EPA and/or state agency. A prospective plaintiff can compare the
level of pollutants in the DMR with the acceptable level in the permit. If the former
exceeds the latter, the case is a good candidate for summary judgment, in which the
court can rule without holding a full trial.

Chapter 11

1. The state of South Carolina used its power of eminent domain to take pri-
vate property to establish the SCDOT Black River Mitigation Bank as a single-user
bank to offset impacts associated with state transportation projects. The landowner,
Faulkenberry, objected to the compensation offered, so the matter went to a jury
trial. Faulkenberry argued that he was entitled to compensation based on what the
land would be worth as a wetland mitigation bank. The state countered that such a
valuation would be inappropriate because it was unlikely that Faulkenberry would
have been able to set up a bank to sell credits to private developers. The jury agreed
with Faulkenberry and awarded him approximately $2.4 million.

2. The EPA was acting under Clean Water Act section 402, rather than section
404, since the oil brine was considered waste. The court’s decision applies with
equal force to section 404 actions, at least for purposes of the geographic jurisdic-
tion of the Clean Water Act and general takings principles.

3. Courts have recognized a futility exception to the general rule. A takings
plaintiff does not necessarily need to apply for a permit multiple times: “once it be-
comes clear that the agency lacks the discretion to permit any development . . . a
takings claim is likely to have ripened.” Palazzolo v. Rhode Island, 533 U.S. 606, 620
(2001).

4. The regulated activity was the movement of soil that resulted in the dis-
charge of dredged or fill material; the addition of caskets would not constitute a dis-
charge of dredged or fill material.

5. Some enterprising property owners have attempted to claim as a tax deduc-
tion the loss of value in a property as a result of wetland regulation. When the de-
duction is disallowed, the disappointed taxpayer has three options: refuse to pay
and litigate in U.S. Tax Court; pay and institute a refund action in U.S. District
Court; or pay and institute a refund action in the U.S. Court of Federal Claims.
Property owners who have attempted to take such deductions have been uniformly
unsuccessful in subsequent litigation.

6. That almost tells you all you need to know: A Philadelphia attorney familiar
with wetland regulations purchases property in Florida. He is going to lose.

7. In its opinion, the Court first disposed of a procedural issue. In 1990, dur-
ing the pendency of the case before the South Carolina Supreme Court, South Car-
olina amended the act to provide for special permits for occupiable structures. The
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Coastal Council argued to the U.S. Supreme Court that Lucas must now apply for
the special permit, and a decision be made on that application, before his takings
claim could be considered appropriate for judicial review. The Court concluded that
Lucas had presented a ripe claim for a temporary taking with respect to the time pe-
riod between 1988 and 1990.

8. Judge Loren Smith was viewed as very friendly toward private property
claims and found that a taking had occurred in wetland cases such as Florida Rock,
Loveladies Harbor v. United States, Bowles v. United States, and Cooley v. United States
(which was later reversed).

Chapter 12

1. It is speculated that the proposal was killed at the request of oil and gas
lobbyists who (exercising their First Amendment rights) met with Vice President
Cheney as part of the Bush administration’s Energy Task Force (Kennedy, 2010).
MMS also had a reputation for lax enforcement and ethical lapses. It failed to en-
force a regulation requiring BP to submit testing data regarding the effectiveness of
blowout preventers (Barstow et al., 2010). In addition, the agency reportedly al-
lowed oil companies to explore and drill in the Gulf of Mexico in contravention of
the Endangered Species Act and the Marine Mammal Protection Act (Urbina,
2010). An Interior Inspector General’s report released in May 2010 found that
MMS employees routinely accepted gifts from the oil and gas industry, including a
flight on a private jet to Atlanta to watch Louisiana State University’s football team
play in the Peach Bowl (Office of Inspector General, 2010). LSU won the game,
but the public ultimately lost.

2. This recommendation does not mean to suggest that states should be ex-
cluded from wetland regulation. They can administer a joint program or even as-
sume responsibility for the federal program as Michigan and New Jersey have done.

3. Some combinations, however, are currently prohibited. The Corps and the
FWS do not allow stacking of wetland and endangered species credits on the same
parcel. And after a recent controversy in North Carolina involving wetlands and wa-
ter quality credits, there is a stacking moratorium in that state (Program Evaluation
Division, NC General Assembly, 2009). On the other hand, the stacking of carbon
sequestration credits with other types of credits may have more support.

4. The call for transparency from the environmental groups also invoked the
December 2009 “Open Government Directive” issued by the Office of Manage-
ment and Budget. This OMB memo encourages agencies to disseminate useful in-
formation through the Web without waiting for specific Freedom of Information
Act requests. Note, however, that the OMB memo is not a regulation. It is guidance
and thus does not legally bind agencies.
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