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INTRODUCTION

Few concepts in Western political thought have been more closely entwined
with the history of empire, colonization and colonial policy than ‘civilization’
and ‘savagery’ While these concepts are likely to be considered today as superan-
nuated or unfashionable, it was not always so. In 1837 a writer in the Edinburgh
Review, who was probably Herman Merivale, the then Drummond Professor of
Political Economy at Oxford University, wrote that,

Savages — ‘septs of hunters and fishers, — are of great use to political economists, as well
as to political philosophers; their condition serves as a sort of zero in the thermom-
eter of civilization, — a point from which there is a gradual rise towards perfection.
They are thus very valuable in hypothetical reasoning...!

Here, some ten years before he became Permanent Undersecretary of the Colo-
nial Office and before the publication of his celebrated Lectures on Colonization
and Colonies (1839), Merivale captured the conceptual significance of ‘savagery’
and ‘civilization’ in European political thought. That significance rested on their
dualistic nature. Both concepts hovered uneasily between fiction and reality or,
as Merivale put it, between ‘hypothesis’ and ‘condition’. ‘Savagery’ served as both
areal condition of social life (exemplified by ‘septs of hunters and fishers’) and as
the foundation for claims to civilization.? This foundation was conceived as both
historical (in the sense that progress towards civilization began in savagery) and
normative (in the sense that the notion of civilization was deemed superior to
savagery).

The Empire of Political Thought traces the discursive construction of ‘sav-
agery and civilization’ in relation to Australia’s Indigenous peoples from 1788
to the end of the nineteenth century.® The Australian colonial context has char-
acteristically received less attention from scholars of political thought than the
more familiar Atlantic colonial heritage.* Typically, Australia’s colonization has
been seen as an ‘exception’ to the Atlantic pattern (and to the later coloniza-
tion of New Zealand) due to the absence of any treaties between the colonizers
and Australia’s Indigenous inhabitants.’ Perhaps because of this, most political
theoretical studies of empire and colonization have consigned the Australian
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2 The Empire of Political Thought

colonial context to little more than a footnote. I will argue, however, that the
Australian colonial experience can be used to highlight theoretical issues of glo-
bal relevance. Indeed, lying behind Australia’s apparently ‘exceptional’ absence
of a treaty, is a long inter-colonial history of construing Indigenous peoples as a
problem for colonial government.

By focusing attention on the political theoretical aspects of colonization, I
seck to contribute to the efforts of activists, scholars and jurists to redress the
legacies of colonialism in Australia and elsewhere.” In doing so, they must come
to grips with the intellectual framework of European colonization. In speaking
of an ‘intellectual framework’, I mean to highlight the ways in which the concep-
tual language spoken by the colonists framed their understanding of the policies
and techniques of government they adopted. In particular, when colonists used
terms drawn from the traditions of Western political thought, such as ‘govern-
ment, ‘property, ‘sovereignty, ‘society, ‘savagery’ or ‘civilization) they did not
only use them simply as descriptions. Rather, these terms formed part of a wider
discourse in which moral and political claims about themselves and others were
advanced.? In this sense, colonial ‘descriptions’ of Indigenous peoples as ‘savages’
with no ‘society’ or a limited ‘government’ also operated as a foundation for
advancing claims about how they should be treated in the new colonial order.
Consequently, the ongoing struggle of Indigenous peoples for genuine recogni-
tion of the continuity of their evolving identities has been one fought as much
against the language as against the institutions of colonization.

Much attention in this regard has been devoted to the contested role of zerra
nullius in Australias colonization. The term terra nullius originated in the dis-
course of international law, where it had been used since the nineteenth century
to describe lands declared to be vacant or unowned, even when obviously inhab-
ited. In the landmark Mabo v. Stare of Queensland decision (1992), the Australian
High Court officially recognized the continuity of native title over some tradi-
tionally owned lands and waters.” In doing so, the Court explicitly overturned
terra nullius in Australian law. Since its application by the Privy Council in 1889,
this doctrine effectively established that, at the time sovereignty was asserted in
Australia by the British Crown in 1788, the land was not owned by the Indig-
enous peoples then living upon its entire surface. In overturning that doctrine
Chief Justice Brennan, as well as the concurring Justices Deane, Gaudron and
Toohey, claimed that Australian law must now ‘recognize’ what had long been
denied; the fact of prior Indigenous occupation of the land, and the continuity
of rights that followed from that occupation. In making this finding, the High
Court decided that the common law could recognize native title in some cases,
but that this limited acknowledgement implied no recognition of Indigenous
sovereignty."’
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Much debate has hinged ever since on whether terra nullius really did play a
role in early Australian colonization, or whether the High Court fell under the
influence of historians (especially Henry Reynolds) who asserted that it had.! I
will argue that we need to look beyond terra nullius to other deeply entrenched
European concepts, ideas and assumptions that were applied in the colonial dis-
possession of Indigenous Australians. In order to understand how these ideas
and concepts were applied, it will be argued that Australia’s colonization needs
to be understood in light of the development of Western political thought. The
traditions of Western political thought provided the conceptual resources that
colonists employed in their interpretations of Australia’s Indigenous peoples.
In arguing so, I want to emphasize that colonists in Australia were not simply
‘anthropologists’ who dispassionately observed the Indigenous inhabitants.
Rather, they constructed images of the Indigenous peoples they found already
inhabiting the land based on a series of concepts associated with European
understandings of ‘savagery and civilization’!?

Civilization is not an easy term to define. The term itself emerged in Euro-
pean discourse in the eighteenth century, but its origins lay in a range of sources
in European thought in the sixteenth and seventeenth centuries focused on
defining the qualities of European ‘civility’ and ‘civil’ life. A primary aim of these
sources was a desire to distinguish ‘civil’ or ‘cultivated’” Europeans from other
peoples (both inside and outside Europe) on the basis of their own ‘superior’
attainments in manners, refinement, wealth or social and political development.
‘Savages’ by contrast were identified with Indigenous peoples whose communi-
ties, cultures, traditions and aspirations were assessed in terms of a conceptual
scheme imbibing pervasive assumptions about ‘civilized’ ‘superiority’ and ‘unciv-
ilized” ‘inferiority’ This opposition could be deployed as a means to critique
European societies and customs by drawing attention to the corruption of civi-
lization, or the nobility of ‘savages’ As I will show (especially in chapters 1 and
2), however, such critique was hedged by pervasive assumptions about ‘savage’
deficiencies and especially their assumed ‘primitiveness." I will also argue (espe-
cially in chapters 3 to 6) that ideas of ‘savagery” and ‘civilization’ played a key role
in shaping the formulation of colonial policies for the government of Indigenous
peoples in Australia by framing the problems they were thought to present to
European settlement.

It is the process by which Indigenous people were assimilated within the con-
ceptual framework of ‘savagery and civilization’ that I refer to in this book as ‘the
empire of political thought’ In speaking of the ‘empire of political thought’ my
aim is to emphasize how the development and articulation of colonial discourse
in Australia made use of concepts drawn from the traditions of Western political
thought that were applied in the effort to ‘subject’ Indigenous people to colonial
law, government and knowledge. By using the words ‘subject’ and ‘subjection; I
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do not mean to imply Indigenous passivity. Nor do I mean to suggest that this
‘subjection’ was always effected. Rather, I want to explore how the language of
colonization was used to construe Indigenous peoples as subject to colonial gov-
ernment. At times, as I will show in Chapter 4, even active Indigenous resistance
could be construed as evidence of ‘savagery, and of the supposed need to ‘sub-
ject’ them to government. Of course, I do not claim that this ‘subjection’ was
self-consciously carried out by political theorists. Rather, I want to emphasize
that the concepts of Western thought live beyond the rarefied realms of pro-
fessional political theory. My aim is to locate how theoretical concepts were
invoked, applied, often questioned, and sometimes transformed by a range of
actors, including colonial governors and imperial administrators, missionaries,
military officers and ordinary colonists.

The need to address the colonial uses and legacies of these concepts is rein-
forced by debates over their use in contemporary Australia. Indigenous peoples
in Australia and elsewhere articulate their visions of political (and cultural) self-
government and self-determination by employing concepts of Western political
thought they recognize as both enabling and constraining.'* Much more prob-
lematic are the recent efforts of revisionist historians to rehabilitate the image
of ‘civilized’ British colonization. Keith Windschuttle, for instance, has recently
argued that the purpose of British colonialism (since 1688) was oriented
towards demonstrating ‘by example the benefits of the civil and polite customs
of Europe’" In this sense, he interpreted British colonization of Australia as the
process by which the ‘gifts’ of civilization and new lifestyles were bestowed on
the Indigenous inhabitants.'® This interpretation of the language of civilization,
and the assumptions informing it, is peculiarly one-sided. Windschuttle under-
stands civilization solely by reference to the claims made by its defenders, and
fails to account for how it was used in colonial contexts to assimilate the pres-
ence and define the problems of governing Indigenous ‘subjects.

As Krygier and van Kricken have noted, Windschuttle’s position rests on the
highly contestable distinction between the ‘Black Legend’ of Spanish conquest
and violence, and the supposedly pacific and highly civilized British ‘empire
of trade’"” Indeed, British efforts to construe their own imperial activities as
peaceful were carried on in the face of considerable contrary evidence. Some con-
temporary British and European colonists and observers perceived the paucity
of colonial claims to any superior ‘civilization’ Indeed, the language of Western
political thought has a dual-sided character. It has been used in apparently diver-
gent ways both to sustain the claims of empire, and at times to support calls
for its reform or removal.'® Even in opposition to empire, however, the image
of European ‘civilization” was tied to the projection of its supposed opposite,
‘savagery. Crucially, these two images were never purely descriptive, nor sim-
ply terms of recommendation or castigation. Rather, they were used to construct
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images of ‘savagery’ or ‘civilization’ These images could then be projected onto
others with the appearance of description, thereby assimilating these others into
a Eurocentric conceptual framework.

‘Civilization and savagery” were thus key concepts in the discursive strate-
gies employed by Europeans in their colonial endeavours. In the Eurocentric
language of Western political thought, Indigenous peoples were regularly
portrayed as ‘primitive] exhibiting a supposedly ‘savage’ or ‘barbarous” condi-
tion over which Europeans could assert their ‘superior’ government, law and
knowledge."” It was a language in which the complexity of Indigenous lives was
effaced while Europeans projected their own image of Aboriginal ‘savagery’ and
European ‘civilization’. While the doctrine of zerra nullius provides a convenient
target for debate over colonization in Australia, arguments over its application
have deflected attention from how a range of other concepts were deployed in
this colonial context.?

Whither Terra Nullius?

In the history of British imperial administration of ‘subject peoples, Australia
has often been seen as something of an exception. Arguably, this ‘exceptionalism’
has been reinforced by the post-Mabo focus on terra nullius and the widespread
feeling that what set Australia apart from other imperial dominions was that
here, possession and colonization were justified by the rigorous application of
the doctrine of terra nullius.*' For others, terra nullius was merely a ‘convenient
assumption’ used by the colonists to deny Indigenous ownership of the land and
assert that ‘officially, Aboriginal peoples did not exist’?? At first glance, there
seems much compelling evidence to support this view. No officially declared
war of conquest was ever waged in Australia as in India or parts of Africa. No
officially endorsed treaty was ever signed between British representatives and
Indigenous peoples as in the former American colonies or New Zealand. No
officially endorsed surrender of lands was ever signed by Indigenous peoples in
Australia as in Canada. In short, there was no official acknowledgement of Indig-
enous property rights, nor any recognition of Indigenous polity or polities.?

Notwithstandingall that, it would be misleading to suggest that the doctrine
of terra nullius was applied by the British in 1788 or in 1770 when Captain
James Cook took possession of the east coast of the continent then known as
New Holland.* Nor would it be accurate to claim that simply because of that
doctrine, Indigenous Australians were denied political rights such as citizenship,
or recognition of their own laws. Nonetheless, this view is not uncommon:

The invasion of Australia was justified even before 1788 by the lie of terra nullius.
Even in 1788 many whites recognized it to be a lie. It caused immense complications
for the Aboriginal people, whose citizenship should have been automatic according
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to the British rules of citizenship. If; as the zerra nullius doctrine claimed, Australia
was uninhabited or desert and belonged to no one in 1788, then the Aborigines sim-
ply had to vanish from state calculations.”

This view poses some serious problems (explored in Chapter 3), not least in the
dubious assertion that the British in 1788 possessed ‘rules’ by which ‘citizenship,
a term that many Englishmen at the time associated with the opprobrium of the
American and French revolutions, could be accorded to Indigenous peoples.*
More importantly however, this view implies that the British expressly justified
their possession and colonization of Australia by the doctrine of zerra nullins
which facilitated the deliberate attempt to make the Indigenous inhabitants
‘vanish’

Such a view is compounded by those who have similarly claimed that zerra
nullius allowed the British to ignore the evidence of occupation. In other words,

had the British found that,

... the Aborigines were not truly nomadic, that they had indeed mixed their labour
with the land, and that they lived within a complex social, political, and religious
framework — that is, had the British 7oz seen New South Wales to be zerra nullius,
then they would have negotiated for the right to settle ...

Did the British simply choose to ‘ignore’ the evidence of Indigenous habitation
and occupation in Australia? Did they employ the doctrine of terra nullius to
obscure those inhabitants and the evidence of their occupation of the land from
sight? To argue that they did, one sustains a kind of incipient ‘Australian excep-
tionalism) by which Captain Cook’s failure to ‘obtain the consent of the natives’
to annexation in 1770, and Governor Phillip’s failure to obtain their consent
to colonization in 1788, is contrasted to the history of negotiation elsewhere.
Indeed, there are important differences between the stories of each colonial
dominion’s imperial rule, but it is not clear that the supposed application of zerra
nullius in Australia’s case is one of them.

What is more, to suggest that the British used the doctrine of ferra nullius to
obscure the visibility of Australia’s Indigenous people, to make them ‘vanish;, is
to misunderstand how the colonizers and their successors construed what they
‘found’ there and their responses to it. I will argue in this book that the language
of political thought the British employed was premised on Indigenous visibil-
ity rather than invisibility. In doing so, my aim is not to provide a history of
colonial policy formulation. Rather, my objective is to trace the operation of the
often unstated, though sometimes quite explicit, assumptions, ideas, normative
claims and conceptual terminology that framed the colonial representation of
Indigenous peoples in Australia. I do not claim that Western political thought
provided the tools that determined colonial policy. As Phillip Curtin observed
long ago, however, any study of policy must ‘take account’ of the ‘world’ of
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assumptions, concepts and values, and thus come to see that such assumptions
and ideas, no less than the dry formulations of policy itself, ‘helped to influence
the course of future history’® In secking to refocus attention on the conceptual
analysis of Australian colonization, I will not seck to deny that there were many
‘exceptional’ qualities to the colonial experience in Australia. Rather, I want to
suggest that in emphasizing the exceptional, we lose sight of the continuities in
European discursive constructions of Indigenous peoples in different colonies.

Colonization and Political Thought

The relationship between political theory and imperial practice was rarely if ever
determinative. Political theorists did not provide an ‘ideological’ blueprint for
imperial adventurers, governors or administrators. In fact, the relationship is
notoriously difficult to define. Edward Said has argued that European nations
were ‘impelled’ to empire, at least in part, by ‘impressive ideological formations’
within Western culture that reduced non-European ‘subjects’ to an ‘inferior’ sta-
tus.?’ What was, and in Said’s view remains, distinctive about Western culture
was its reliance upon and ‘symbiotic’ development alongside the experience of
imperial rule of subject peoples. The self-image of Western culture hinged, he
thought, upon a conceptual language that ‘occlude[d]’ that relationship.® As a
range of recent commentators have shown, however, there was little ‘occlusion’
of the relationship in the work of a host of political thinkers who were explic-
itly concerned with questions of imperial conquest, acquisition and rule.» One
could, for example, quite predictably draw attention to the work of John Locke
or John Stuart Mill, or less predictably to thinkers such as John Millar or Adam
Ferguson, whose work was less obviously imperialist, but nonetheless reflected a
deep awareness of the conceptual implications of the imperial experience.*

The Indigenous American scholar Robert Williams has spoken of ‘Europe’s
will to empire” expressed in the application of supposedly ‘universally’ binding
legal doctrines to Indigenous peoples, emanating from the medieval heritage of
Papal and later humanist assumptions of the ‘superiority’ of European power and
knowledge.® Among the ‘Cambridge School’ of historians of political thought,
some have spoken of the ‘ideology of empire’. Armitage, for instance, defined the
purpose of his insightful enquiry, not in terms of showing that the ‘origins of the
British Empire’ were to be found ‘only in ideology, but of how the ‘constitutive
elements of various conceptions of the British Empire arose in the competitive
context of political argument’* Similarly, Anthony Pagden has claimed that
what he was interested in was to ‘understand how Europeans thought about the
empires which they had created” and ‘how that thinking changed over time’®
“Thought about empire’ however, has a rather different connotation to ‘ideology
of empire’ Subsequently, Pagden claimed that ‘[i]nsofar as ... [later] European
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imperialists possessed any declared ideological objectives ... at all, they were
defined in terms of the ‘transfiguration’ of earlier anti-imperial discourses into
a discourse of ‘world-wide civilization based upon European political and social
principles’*

The Empire of Political Thought takes its cue from these studies, but has dif-
ferent objectives. I do not seck to uncover any ‘ideology of empire’ or ‘will to
empire’ in the history of Western political thought. Rather, I seek to study how
key concepts in Western political thought were deployed and developed in the
interpretation, representation and articulation of colonial policies for the gov-
ernment of Indigenous peoples in Australia. This does not suggest that colonial
administrators were always motivated by political theoretical considerations.
The relationship between political thought and action in imperial history is, as
Marshall and Williams point out, often ‘confused’ and far from ‘simple’® Nev-
ertheless, all colonial actors made sense of their situation by using a language
of concepts imbued with a real, though often unexplored, moral and political
significance. This is as true of us in the twenty-first century in speaking of ‘terror-
ism’ or ‘globalization’ as it was for colonists in the eighteenth century in speaking
of ‘savagery’ or ‘civilization’ This does not mean that when colonists used these
terms they did so unthinkingly. Any study of the conceptual language of poli-
tics must be attuned to the nuances of usage, to delineate blind adherence from
reflective employment or critical appraisal of those concepts.

At times, theoretical concepts clearly shaped European perceptions of Indig-
enous peoples, the representation of the ‘problems’ they were thought to present,
and the conceptualization of the tasks of governing them. At other times, how-
ever, the concepts themselves were not simply transplanted, but were shaped and
developed in the context of their application in imperial contexts. The meanings
of these concepts can often be traced to major schools of political thought, or
even to individual thinkers. More often, however, we find a complex develop-
ment of the language and its concepts in which they were applied and found
wanting, and had to be redefined not by acknowledged political theorists, but by
colonists themselves, whether governors, functionaries, farmers, missionaries or
administrators. Such a study tells us something of the development and mean-
ing of the central concepts in the Western tradition of political thought but,
perhaps more importantly, it suggests that key concepts in our language need to
be translated afresh.

Empires of Difference or of Uniformity?

There has been a strong tendency for Australian scholars to deny the central-
ity of Western political thought to the experience of colonization in Australia.®®
Australia, it has often been argued, was settled at a time when discourses of
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natural law that had been used to justify colonization in America and else-
where were in decline. Australia’s colonization by contrast was overshadowed
by a less scholastic, more technocratic, and even ‘non-ideological’ commitment
to the maximization of utility.* Perhaps partly as a result of this, relatively few
Australian scholars have joined the debate, hotly contested in other countries,
over the relationship between the traditions of Western political thought and
the experience of empire and imperial administration.* Much of this debate has
been shaped by a concern that also figures in this book, namely, how the repre-
sentation of difference in Western European political thought, and especially in
liberal thought, provided strategies for the extension of imperial government.*!

The themes of ‘recognition’ and ‘difference’ in the development of Western
thought have been prominent in contemporary political theoretical scholarship.
This is due largely to the compelling work of feminist theorists such as Iris Mar-
ion Young, who have argued that modern Western notions of universalizable
morality, impartial reason and autonomy deny the ‘particularity of situations,
reducing real, lived and affective human differences to formal rules of conduct.”?
In championing a more inclusive ‘politics of difference), these thinkers took aim
at more ‘conventional’ normative defences of liberalism, typically centred on
the priority of an assemblage of universalizable principles regulating social and
political institutions including equality before the law, individual rights and the
limitation of state power.* Throughout the 1990s, however, a variety of liberal
thinkers retreated from this kind of universalism.* Broadly speaking, there have
been two kinds of avowedly liberal response to the ‘politics of difference’ theo-
rists. Both responses accept the empirical claim that difference and diversity are
inescapable features of Western socicties. The responses differ on the political
and theoretical implications of this admission.

One response envisages a ‘liberal neutrality’ premised on the acceptance of
cultural diversity within an overarching system of laws that are neutral towards
particular group identities, and protect the rights of the individual. On this
view, cultural groups are conceived as loose ‘associations” in which membership,
like the membership of a football club or a union, is represented as a matter
of choice, freely undertaken and fully revocable at will.** The second ‘cultural’
liberal response to the ‘politics of difference’ view has been most consistently
articulated by Will Kymlicka. Kymlicka argues that the recognition of group and
cultural diversity have always been central to the liberal tradition. By means of
the concept of a ‘societal culture), Kymlicka attempts to ground the liberal aspi-
ration to ‘individual freedom’ within the communal ties of common language,
shared values and institutions. The emergence of ‘societal cultures’ is linked to
modernization and the creation of territorially based national identities with
standardized educational, political and economic institutions.* Kymlicka also
claims that the acceptance of cultural diversity is intimately associated with the
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liberal emphasis on equality. Significantly, Kymlicka suggests that a commit-
ment to liberal equality requires addressing historic sources of disadvantage,
exemplified by the failure of former settler-colonial states to honour treaty rights
accorded to Indigenous peoples in Canada and New Zealand. Kymlicka’s lib-
eralism rests on the conviction that while liberalism historically has tended to
ignore the rights and the collective identities of cultural minorities, its future
now hinges on the recognition of diversity and the forging of common identi-
ties.¥”

Along with a great many liberal theorists, however, Kymlicka has very lit-
tle to say about the implication of liberalism in imperial projects. Despite some
oblique references to modernization and the history of colonization, Kymlicka
pays scant regard to the implication of liberal political thought in the imperial
administration of peoples regarded as ‘culturally’ and ‘socially’ (not to men-
tion politically and economically) ‘different’* What Kymlicka does say implies
that the ultimate failure of British liberal-imperial administration of the diverse
peoples and cultures within the Empire led to liberalism’s ‘benign neglect” of
cultural diversity in the wake of decolonization,

... liberals who went to administer or study British colonies found that the liberalism
they learned in England simply did not address some of the issues of cultural diversity
they faced ... There must have been generations of English thinkers who learned the
essentials of liberal theory at universities in England, and who went overseas with the
hope of transplanting those principles, but who were then faced with a set of issues
regarding minority rights that they were unprepared to deal with ... With the decline
of the Empire, however, liberals stopped thinking about these issues, and little of this
experience was fed back into British liberal theory.”

The Empire of Political Thought aims to demonstrate that this kind of account
pays too little regard to the ways in which the language of Western political
thought was interwoven with the experience of empire.

Historians of political thought have been more willing to address the con-
nection between political thought and the experience of empire. Nonetheless,
doubt persists over whether Western political thought was ever able to accommo-
date ‘recognition’ of ‘difference’. Anthony Pagden, for example, drew attention
to the conceptual limitations in carly modern European discourse that mili-
tated against any genuine ‘recognition of difference’ in the New World.*® More
recently, Carey has argued that Western philosophers such as John Locke helped
to articulate theories of civilization in which human diversity merely represented
various stages in the universal historical progress towards ever greater refinement
and sophistication.’ James Tully’s Strange Multiplicity articulates a powerful
critique of this provisional recognition of difference. Tully’s explicit targets are
the assumptions inherent in what he terms ‘modern constitutionalism], and the
three main languages in which it has been articulated: liberalism, nationalism
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and communitarianism.>* Tully’s critique of ‘modern constitutionalism’ revolves
around its implication in the project of colonization, and specifically in ongo-
ing efforts in Canada to address and redress the legacies of British colonialism.
In taking this approach, Tully contends that liberal constitutionalism was able
to ‘recognize’ ‘the equality of independent, self-governing nation states and the
equality of individual citizens’ in Europe and later in white settler societies (such
as Canada), while systematically denying recognition to the different cultural
identities of Indigenous peoples.>

Invoking the image and the implicit message of Bill Reid’s mysterious sculp-
ture of Indigenous Haida motifs, known as The Spirit of Haida Gwaii, Tully
powerfully argues that overcoming the entrenched injustices of Canada’s impe-
rial (and post-imperial) past requires a genuine (and mutual) constitutional
recognition of Indigenous cultural identities.”* Tully’s phraseology here is sig-
nificant:

Approaching The Spirit of Haida Gwaii in the right spirit does not consist in rec-
ognising it as something already familiar to us and in terms drawn from our own
traditions and forms of thought. This imperial attitude is to be abjured. Rather, rec-
ognition involves acknowledging it in its own terms and traditions, as it wants to be
and as it speaks to us.”®

Here Tully implies that there are at least two political senses of the word ‘recogni-
tion, each of which must be distinguished, but which in modern constitutional
language are often conflated. The first could be called ‘recognition as familiar-
ity, and Tully associates this with an ‘imperial attitude’; the second, ‘recognition
as acceptance’. Recognition as familiarity is based on the common practice by
which the apparently different is rendered familiar by translating it into the
experience and language of the observer. In this kind of recognition, the new or
different is acknowledged in so far as it conforms to what the observer regards
as familiar to his or her own perspective. The more challenging ‘recognition as
acceptance;, however, implies that differences are accepted on their own terms,
and are not evaluated and acknowledged in terms of their familiarity with the
observer’s perspective. These two kinds of recognition play a vital part in Tully’s
argument, for his claim is that the cultural identities of Canada’s Indigenous or
First Nations peoples have long been subjected to the imperial recognition of
familiarity, with disastrous results.

Part of the problem is that recent efforts of Indigenous people to win con-
stitutional recognition (as acceptance) have been evaluated in a language of
recognition as familiarity, that is, in terms of their status as ‘sovereign’ ‘nations’
secking ‘self-determination’>® In other words, the cultural identities of First
Nations peoples have been ‘recognized” only in so far as they have been deemed
‘familiar), and the standard of familiarity is derived from the framework of con-
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cepts and categories of Western political thought. This is what Tully means by
speaking of the ‘empire of uniformity’ The empire of uniformity is a rational-
izing attitude that subjects and evaluates Indigenous cultural identity to a single
standard of recognition. The empire of uniformity is an attitude hostile to cul-
tural diversity, and is not limited simply to the era of imperial rule. Rather the
empire of uniformity is an attitude that underlies and informs the languages of
modern constitutionalism, and therefore shapes the attitude to Indigenous peo-
ples adopted not only by the functionaries of empire, but by their post-imperial,
liberal-democratic successors.

The chief problem that a contemporary constitutionalism must overcome,
Tully contends, is the persistence of the ‘empire of uniformity’. Helliwell and
Hindess acknowledge Tully’s success in highlighting the sources from which
his more inclusive contemporary constitutionalism may be developed.”” They
have argued in contrast, however, that presenting the problem in terms of the
empire of uniformity masks the ways in which imperial administration often
did ‘acknowledge cultural and other kinds of difference’. The problem, as Hel-
liwell and Hindess see it, is not one of an imperial indifference to difference, but
‘rather, how liberal constitutionalism #reats such difference’. In most empires, for
example, Indigenous peoples were not governed as ‘citizens’ but as some kind of
‘subject’ population, ‘and this meant allowing and even encouraging cultural and
religious difference between metropole and colony’>® This approach to the issue
of difference emphasizes the need, explored in this book, to see the dual-sided-
ness of the language of Western political thought.”

At some ‘moments’ this language could support claims for an ‘empire of uni-
formity’ as in Lord Durham’s call in 1835 for the Quebecois, whom he referred
to as an inferior ‘race’, to be made to conform to the ‘national character’ of ‘the
British Empire, with ‘English laws and language” and ‘a decidedly English leg-
islature’® At other ‘moments, the language of Western thought could sustain
claims for an ‘empire of difference’. This kind of view was invoked, for example,
by Edmund Burke when he spoke of the “.. extensive tribes, suffering nations,
[and] infinite descriptions of men, different in language, in manners, and in
rites ... who were the victims of Warren Hastings’s corrupt government of India,
patiently awaiting a reformed and civilized British rule.®’ What I have called ‘the
empire of political thought’ is intended to encompass these two moments in
the deployment of Western political thought. My approach is to focus on the
ways in which Indigenous Australian ‘differences’ could be ‘recognized’ and
were assimilated within the Eurocentric language of political thought and policy
formulation. The concern of this book will be to highlight the ways in which
Indigenous identity was constructed not only as ‘different’ in a variety of ways,
but also as ‘inferior’ or ‘defective} requiring ‘civilization, ‘cultivation’ or ‘domes-

tication’®?
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As Tully and others have suggested, any discussion of empire and political
thought in Britain and its former settler societies will require confronting the
problem of the relationship between imperialism and liberal political thought.®
By the later nineteenth century, liberalism became the dominant discourse of
British politics and political argument, and variants of liberal political thought
remained dominant in her former settler dominions. Bhikhu Parekh has analysed
the ‘universalist’ pretensions (and strident Eurocentrism) of nineteenth-century
liberalism, which acknowledged diversity but ‘defined its nature and permissible
range in narrow terms, effectively ruling out ‘several forms of diversity” includ-
ing ‘traditional and customary ways of life’* While correctly disdaining any
simplistic characterization of liberalism as an ‘ideological justification of coloni-
alism} Uday Singh Mehta goes much further in arguing that through the study
of the writings of John Stuart Mill and others on India ‘one gets a vivid sense
of thought that has found a project.® Mehta speaks of the English liberal per-
ception of; and at times confusion over, what James Mill called the ‘exceeding
difference’ of India.® Nonetheless, Mehta also contends that the liberal ‘imperial
gaze’ is ‘never really surprised by the stranger, whose difference is ‘recognized as
... familiar’ by being reduced to the category of the child or deviant.”

More recently, Sankar Muthu and Jennifer Pitts have each argued for a more
benign interpretation of liberal attitudes to empire. For Muthu, the origins of
liberalism lie in the European Enlightenment (c. 1650-1800), which was itself
characterized by a keen interest in and acceptance of human cultural and politi-
cal diversity. Indeed, Muthu claims that, ‘In eighteenth-century debates about
human diversity, no single category, classificatory scheme or set of explanations
of cultural difference was hegemonic in the manner that racial typologies of non-
European peoples ... came to dominate nineteenth-century “.. anthropological
and political thought’®® Pitts similarly argues that the great eighteenth-century
thinkers who have been considered proto-liberals — Adam Smith, Edmund
Burke and Jeremy Bentham — were all largely hostile to empire, ‘tolerant” of and
‘broad-minded’ in their attitude towards non-European peoples.”” Only in the
nineteenth century did liberal theorists such as James and John Stuart Mill and
Alexis de Tocqueville adopt a more consistently pro-imperialist position, dis-
missive of non-European difference as ‘defect’”®

This transition has been explained by the legal scholar Paul McHugh in terms
of the colonial application of legal regimes premised in the cighteenth century
on the concern to secure colonial stability by placating Indigenous hostility or
winning Indigenous alliance. In the more stable imperial system of the nine-
teenth century, however, colonial legal regimes focused on access to and control
of land over which colonial sovereignty was asserted. McHugh used Tully’s con-
cept of an ‘empire of uniformity’ to describe how this ‘overweening’ pretension
reduced former ‘allies’ to ‘subjects, ‘transform[ing] aboriginal society through
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de-tribalization and reconstruction of aboriginal being into a version of the
white, enfranchised, and self-regarding individual'” The ‘unilateral’ assumption
of sovereignty implicit in the empire of uniformity is contrasted with eighteenth-
century colonial practice (especially in North America), where ‘treaty-relations’
between Indigenous ‘nations’ and the colonies settled jurisdiction ‘bilaterally’.”
By contrast, Pagden argues that eighteenth-century European empires were based
on claims to indivisible sovereignty asserted by conquest in which an internal
sharing of sovereign power was not possible.” Later nineteenth-century empires,
however, recognized the inevitability of eventual colonial self-government, and
even incorporated a degree of ‘indirect rule’ of Indigenous populations through
their own institutions. Paradoxically, however, this limited recognition of set-
tler-colonial and Indigenous sovereignty aimed — under the rubric of civilization
— to create a new standard of uniformity in which all self-governing peoples
organized themselves after the European fashion in nation states.

From the perspective of political thought, however, the recognition of dif-
ference and the aspiration to uniformity appear as twin poles in a recurrent
tension. As one commentator has described it, Western thought has always
incorporated the will to ‘demarcate the world of civil (urban) civic humanity
from the barbarians, provincials, pagani, and outsiders’ while also aiming at their
ultimate ‘inclusion’”* Grasping the nature of the connection between political
thought and empire requires an effort. Liberal imperialism often incorporated
a ‘recognition’ of Indigenous differences in negative terms as ‘primitiveness’ or
‘backwardness, in contrast to the progressive and modern features of liberal-
ism.” Just as often, however, liberal imperialism rested on the construction and
governmental manipulation of cultural, social and political differences.”® The
Empire of Political Thought will not attempt a comprehensive historiographic
study of the practices and policies of Indigenous administration in Australia.”’
Rather, the book will explore the ways in which European perceptions of Indig-
enous peoples were couched within the language of political thought, the key
terms of which framed the ‘problems’ they were thought to present to colonial
government.

The book will begin with a discussion (Chapter 1) of the concept of civiliza-
tion and the related term ‘savagery’ in European and British political thought in
the seventeenth and eighteenth centuries. The representation of Indigenous gov-
ernment derived from this literature, much of it focused on the North American
imperial context, will be related (in Chapter 2) to later eighteenth-century theo-
ries of civilization, and to colonial discourse on trade or traffic in North America
and the Pacific. The aim here is not to show that European observers applied a
single or uniform standard of civilization, but that they thought in terms of a
gradation between more or less civilized peoples on the basis of perceptions of
the relationship between their economic, social, political and moral condition.
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Attention will then shift (in chapters 3 and 4) to European efforts to con-
strue their colonization of Australia as peaceful by considering the vexed issue
of the colonial legal status of Indigenous Australians. Subsequent chapters (5
and 6) will relate how the development of concepts of ‘savagery and civilization’
in Australia and elsewhere in the nineteenth century were related to changing
perceptions of Indigenous social structure and the development of colonial lib-
eralism. Stuart Macintyre has argued that ‘Aborigines’ were ‘the absent centre
of colonial liberalism” in Australia, a presence glided over in silence, original
occupiers whose ‘peaceful’ dispossession provided the blank slate for colonial
projects of improvement and development.” I will conclude by arguing that the
discursive construction of Aboriginal identity was not an ‘absent centre’ but a
very real and present centre of Australian colonial discourse down to the present

day.






1 SAVAGERY, CIVILIZATION AND POLITICAL
THOUGHT

The famous ‘Additional Instructions’ given to Captain Cook, marked ‘secret’ by
the Admiralty, outlined a second objective for his Endeavour voyage into the
Pacific Ocean in 1768." His first and publicized task was to observe the transit of
Venus from Tahiti. The second was to proceed through the South Seas in order
propetly to chart the presumed vast southern continent, Terra Australis Incog-
nita, colloquially known as New Holland.> In relation to this second objective
in particular, Cook was required to ‘observe the Genius, Temper, Disposition
and Number of the Natives, if there be any, and endeavour by all proper means
to cultivate a Friendship and Alliance with them’. This aim was to be pursued by
presenting ‘the natives’ with ‘such Trifles as they may Value), thereby inviting them
to “Traffick’ while showing them ‘every kind of Civility and Regard’ Finally, in
a phrase that secemed almost a throw-away line, but the import of which would
resurface throughout Australian colonial history, Cook was instructed, ‘with
the Consent of the Natives) to ‘take possession of Convenient Situations in the
Country in the Name of the King’ or, if uninhabited, to ‘take Possession for
His Majesty by setting up Proper Marks and Inscriptions.> Doubt hangs over
what the instruction to obtain the ‘consent of the natives’ would have meant to
a naval ofhcer like Cook.* What we can say is that Cook does not appear to have
obtained or even to have asked for any ‘consent’ before taking possession of the
castern coast of New Holland in August 1770.

In this chapter and the following, I want to place this decision in the context
of my analysis of ‘savagery and civilization’ in Western thought. I begin in this
chapter with an exploration of the development of European notions of ‘sav-
agery and civilization” before examining their application in colonial contexts
in Chapter 2. My approach differs from those who attribute Cook’s and his
successor’s failure to obtain Indigenous consent to possession to the influence
of the legal doctrine of terra nullins’ On this view, terra nullins was the foun-
dational assumption of Australian colonization; a fabrication that allowed the
colonizers to view the land as occupied but ‘unowned’ and therefore ‘vacant’.
Henry Reynolds has argued that ferra nullius was based on a rich vein of ideas

~17-
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and arguments tendentiously culled from the traditions of Western political
thought in order to dismiss arguments more critical of empire.* My interpreta-
tion also differs from those who argue that colonists neither self-interestedly
nor disingenuously marshalled political concepts and ideas to justify their
endeavours. Rather, they were self-consciously acting in the interest of civili-
zation by making the new land in their ‘own eyes, and in truth, a domain of
civilization’”

This argument assumes that when the colonizers themselves used the terms
‘civilized’ (in relation to themselves) and ‘savage’ (in relation to the Indigenous
peoples), they did so in a transparent way. This assumption fails to explore how
the fog’ of preconceptions and assumptions that actors carried with them into
the colonial encounter prevented transparent, mutual understanding.® More
importantly, it fails to acknowledge how the language of civilization and sav-
agery was used by colonists in an effort to make Indigenous peoples ‘fit’” into a
conceptual scheme reflecting their own experience and interests. Terms like ‘civi-
lization), ‘uncivilized’ or ‘savage” were used by colonists not simply to describe
what they saw, but to sustain their appropriation of what they saw and encoun-
tered within their own language of political thought.

Aware of this possibility, Dixon argued that early Australian colonization
was informed by notions of ‘ignoble’ savagery, representing the Aboriginal peo-
ples as exemplifying ‘the lowest level in the scale of human development) held
to be ‘fit objects for Christian charity’’ In European thought, however, invok-
ing the term ‘savage’ or ‘savagery’ set in train a number of other concepts such
as property, government or sovereignty, the deployment of which was central
to what I have called the ‘empire of political thought’ The empire of political
thought is a term of art that tries to capture the way in which colonial percep-
tions of Indigenous Australians were articulated through (and their schemes for
colonial government framed by) a set of concepts drawn from Western political
thought. The empire of political thought was thus an important means by which
European colonists pushed the ‘headlong expansion of European forms of gov-
ernment ...."" A crucial conceptual prop for this expansion was the projection of
notions of ‘savagery and civilization’ in which the concept of government played
a pivotal role.

Civilizing Political Thought

According to David Cannadine, early British colonists in North America per-
ceived the Indigenous peoples not in terms of “.. a relationship of (English)
superiority and (North American) inferiority, but in a relationship of equiva-
lence and similarity ...'! Dismissive notions of .. the intrinsic inferiority of

dark-skinned peoples ..., he argues, only developed during the eighteenth cen-
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tury.”” Cannadine’s view, however, pays scant regard to the emergence of much
more complex Europe-wide discourses of civility that were later exported to a
variety of colonial settings. Colonial applications of concepts of civility and civi-
lization drew on previous applications of these concepts in European contexts
in what has been described as a process of ‘internal colonialism’ This internal
colonialism is reflected in the projection of notions of civility or its lack onto
supposedly uncivil populations (such as the Celts, the ‘wild’ Irish, the poor),
who were identified as problems requiring more rigorous government.'?

By the time that ‘civilization” entered the English language in the late eight-
centh century, the term (and cognates such as civility and civil society) denoted
a range of personal, social, moral and political qualities that Europeans increas-
ingly associated with the idea of their own historical development from ancient
‘savagery’ and ‘barbarism’ to an ever more refined condition of ‘civilization’'
‘Civilization’ served, Starobinski suggests, as a ‘unifying concept’ or shorthand
way of referring to both a process of individual and collective refinement and
the end result of that process, namely the condition of civilization.”® By means
of this term, ‘civilized’ Europeans could portray themselves as different from and
superior to other peoples both inside Europe and beyond who were deemed less
‘civilized’'® While this superiority could be seen in terms of the accomplishments
of urbanized societies, commercial economies, Christianity, systems of written
law, arts, sciences and letters, it also invariably denoted life under sovereign states
with regular government. As various observers have noted, civilization came to
be seen as the process by which a people acquired ‘polished’ manners, largely due
to the salutary effects of ‘police’, that is good laws and effective public order."” In
colonial contexts, such conceptions of civilization provided the means by which
Indigenous peoples could be represented as ‘inferior’ to the European agents of
a ‘superior’ civilization." Informing such views was a historicized account of
the development of civil life (civility, politeness and an urban society based on
regular government with written laws) as an accomplishment of more advanced
societies.?

This historicized scheme of social development owed much to the influence
of European natural law thought. Natural law thought developed around the
central principle that human beings, as rational creatures, had an obligation to
make proper use of nature to sustain life. For some natural lawyers this basic
principle provided a foundation for broad conceptions of the natural rights of
individuals to make use of natural resources through the accumulation of pri-
vate property, and through travel to and trade with foreign countries.” A central
feature of natural law thinking, then, was a conception of the individual as a
rational self whose agency was tied to property ownership and accumulation.
The individual and the individual’s property, however, both required protec-
tion. Europe’s experience of civil strife and religious war in the sixteenth century
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meant that later natural lawyers placed a premium on the provision of protection
by sovereign states.”’ In secking to show how that protection could be secured
and sovereign states legitimated, natural lawyers developed theories of histori-
cal development based on the harnessing of productive labour (in manufacture
and agricultural cultivation), and engagement in economic exchange or trade
(typically involving money), as concomitants in the development of sovereign
states as protective institutions.”? The rights of particular members of these socie-
ties were held to be secure precisely because they lived within societies based on
private property and protected by systems of written law enforced by sovereign
states.”> During the period of European empire-building in the seventeenth and
eighteenth centuries, this historicized account of the connection between indi-
vidual rationality, rights and political sovereignty was also sustained by casting
the peoples of the New World (America) as exhibiting less advanced forms of
society (in which their rationality, rights and sovereignty were similarly thought
less developed).* This is particularly evident in the range of British promoters of
colonization and political thinkers who, from the sixteenth century, portrayed
Indigenous peoples in the New World as being in want of effective, good or
indeed any government.?

The English focus on ‘civility’ and ‘government’ in the New World was
reflected in the Letters Patent issued to Sir Thomas Gates and others in 1606,
which spoke of the need to preach the word of God to the ‘infidels and salvages’
in order to bring them to human civilitie and to a settled and quiet government’?
The following ‘Instructions of Government’ was more explicit in its references
to the ‘saluages and heathen people” and the need to bring them to ‘good and
sociable traffique), if need be by ‘such seuere paines and punishments’ as may
be deemed appropriate.” As the English saw it, they were the bearers of good
government to peoples, whether in Ireland, America or elsewhere, who were
perceived to be living in a state of no, or at best defective, government. Promot-
ers of colonization thought the task of ‘bringing’ Indigenous people to ‘civility’
required the development of a system of regular government capable of instilling
individual good conduct and collective subjection. As Samuel Purchas expressed
it, the Indians lived without laws and ‘were a Law unto themselves. By neglecting
the obligations of natural law in their failure to make proper use of the soil and
by resisting the English who would, the Indians had ‘lost their owne Naturall,
and given us another Nationall right” to subdue them and take possession of
new land.*® Purchas further claimed that there had been a ‘voluntary subjection
of the Natives’ to the ‘Crown of England’ through their various ‘Kings, such as
‘Powhatan ... chiefe Lord of all the Savages’* This claim, however, which implied
the existence of a ‘recognizable’ Indigenous political structure, existed alongside
his other claim that the Indians possessed ‘little of Humanitie but shape’, were
‘ignorant of Civilitie’ and ‘more brutish than the beasts’ who hunted in the wild



Savagery, Civilization and Political Thought 21

lands through which ‘they range rather then inhabite’® As a consequence, Pur-
chas thought a chief aim of English policy should be to ‘recover’ the Indians ‘by
humanity and civility from barbarisme and Savagenesse to good manners and
humaine polity’?!

As late sixteenth-century writers defined it, civility referred to various forms
of mental discipline capable of shaping outward conduct. One contemporary
writer described the practice of ‘civil conversation’ for instance, as “... the art of
applying appropriate behaviour, or as the art of making behaviour conform to
propriety and right reason’** In seventeenth-century English political thought
in particular, the word ‘propriety’ had a double meaning. While ‘propriety’
referred to what was considered proper or acceptable conduct, it also denoted
a realm of conduct over which the individual was sovereign, exercising a ‘prop-
erty’ over their own person.” Notions of civility emerged in Renaissance Europe
alongside the growth of urban centres driven by the economics of commerce and
trade. Civility denoted forms of conduct adapted to and supporting a well-regu-
lated polity, encompassing laws protecting private property to which all citizens
were subjected. Most importantly, it encompassed an absolute need for the care-
ful management of human conduct. Civility was opposed to the rudeness of
the uncultivated, the unlearned, and especially to those people ‘wythout city or
towne, law or relygyon, [who] wanyred abrode in the wyld feldys & wodys’ as
‘brute bestys’ without ‘ordur & cyvylyte’*

Above all, civility was a learned quality consisting in the unspectacular vir-
tues necessary for social, urban or city life: politeness, non-violence, respect for
law, probity and thrift, self-discipline, good comportment, appropriate dress
and speech.” By the seventeenth century, this opposition had been entrenched
within what John Hale has called the ‘.. “us” and “them” strand in European
sclf-awareness’® In other words, the ascription of civility to themselves, and
occasionally to non-Europeans, was one of the standards Europeans employed to
signify their sense of ‘superiority) a superiority of ‘civilized’ as opposed to ‘unciv-
ilized’ life at home and abroad.” Civility and civil society were also conceived
to be fragile constructions, forever threatened by rampant corruption within or
by unrestrained savagery and barbarity without. The need to guard civil society
from both moral corruption and from uncivil barbarism and savageness became
a distinctive feature of modern European political thought. It is significant then
that for some ecarly observers, American Indians were depicted as exemplars of
robust virtues lost in more refined but morally enervated European societies.
This image could be used to critique European social life and schemes for colo-
nization.”® It could also be used as a justification for conquest and colonization.*
In part, this is revealed by the insistence in carly colonial texts that American
Indians be ‘reduced’ to civility, by which it was meant that their primitive virtues
be replaced by learned conduct similar to European codes of civil conduct.
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For the English to ‘reduce’ the Indigenous Americans to ‘civility’ was no easy
task. Although some British promoters of colonization called for conquest, this
was not always practicable in the parlous initial colonies. It also smacked of the
opprobrium of the violence and wastefulness of the Spanish empire. For this
reason, some sought to ‘civilize’ the Indians in the New World by making Indig-
enous authorities (‘chiefs’ or ‘sachems’) ‘tributaries’ of the English, and through
them ensure their people’s subjection.® Others recommended religious conver-
sion of the Indians as the key to their good government, just as it had been in
European societies.*! In colonial New England, for instance, the missionary John
Eliot established a number of ‘praying towns’ in which converted tribes would
live apart from the English, elect their own magistrates and hold their own
courts under the superintendence of missionaries.” Violent confrontations with
Indigenous communities, such as at Jamestown in 1622, and in the Pequot War
of 1636-8, and especially King Phillips War in 1675, led to a greater willing-
ness on the part of colonists to dismiss Indigenous peoples and their conversion
on the grounds that they were irredeemably ‘savage’® Although not concerned
exclusively with colonial matters, John Locke’s The Tiwo Treatises of Government
reflects that sentiment. The text was a powerful statement of English attitudes
towards America and its Indigenous inhabitants from a writer who had been
involved in England’s colonial ventures since the late 1660s.* Above all, 7he Two
Treatises gives an carly example of the subordination of Indian claims (to land
and property) to English claims on the basis of a historicized account of the
origins and development of ‘civilizd’ government and property.

The Savagery of Political Thought

John Locke is often considered a key thinker in the development of the British
‘ideclogy’ of empire.® In his association with the Earl of Shaftesbury’s schemes
for colonization in the Carolinas, and his later involvement with the Board of
Trade, Locke’s influence as an ideologist of colonization is certainly significant.
Understood as the effort to transplant ‘European’ communities of settlers onto
foreign lands, colonization required (and Locke certainly provided) an ideologi-
cal justification.® In his treatment of Indigenous government, however, Locke
can also be seen as an ‘ideologist’ of empire, that is the governmental project
of administering ‘subject peoples. His contribution was not to deny the exist-
ence of Indigenous government, but to ‘recognize’ it as ‘deficient’” In doing so,
Locke gave voice to an influential interpretation of Indigenous life that should
not be seen as simple reportage or disinterested description. Rather, by building
on earlier sources, Locke gave voice to and helped to develop an influential view
of Indigenous life within the traditions of Western political thought by histori-
cizing Indigenous differences as ‘primitive’*
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Locke’s image of savagery must be seen as a further development of earlier
Spanish attempts to restrict Indigenous rights by marshalling arguments from
the natural law tradition to substantiate Indigenous irrationality, inferiority or
barbarity.”’ Significantly, Spanish Dominicans such as Francisco de Vitoria and
Bartolome de Las Casas used natural law arguments to establish that Indigenous
Americans did possess rights.”® In Vitoria’s case, however, he was still prepared
to justify Spanish conquest if Indians caused harm to the Spaniards by refus-
ing their invitation to engage in trade.’' In making this claim, Vitoria tied the
Spanish right to wage war to the natural law principle that humans must make
the most efficient use of nature to sustain life. By refusing to engage in trade,
the Indians abrogated this prime injunction of natural law. Justifications of Eng-
lish colonization rested on claims that the Indigenous inhabitants did not make
proper use of the land. The English began to justify their imperial designs on
claims that the Indians had no laws but ‘custome’ and a defective government.
This view had been articulated in the seventeenth century by the Jesuit Father
Joseph Acosta, for whom the ‘savagery’ of Indians consisted in their lack of his-
torical development, as demonstrated by their relative absence of good, effective
or indeed any government at all.>* It was this discourse on which Locke drew
in his writing, but in doing so he tied his account of American ‘savagery’ to an
implicit history of European civil life.®

Locke’s thought was founded on the natural law principle that human beings
had an obligation to preserve life by making the best use of natural resources. His
explicit aim in the Two Treatises, however, was to demonstrate by means of an
account of the ‘state of nature} how political authority could be legitimately based
upon the unforced consent of the members of civil society to renounce their
own right of self-defence to an impartial, public authority. Locke’s image of the
state of nature was constructed from a range of colonial sources on Indigenous
peoples, depicting a condition without settled private property and legislative
authority. Emerging from this literature was an ethno-historical scheme that
universal patterns of social development could be discerned, and that European
societies were most developed. Though differently drawn by individual chinkers,
this basic conviction remained a central feature of Western thought.>

Locke’s ethno-historical scheme became most apparent in his account of
how the agreements needed to establish legislative authority emanated from
the ‘common consent’ of the more advanced peoples of the Earth to the use of
money as a means of exchange thus allowing the accumulation of property. Such
agreements were double-sided, one set of agreements setting the bounds of each
person’s property within civil society, the other setting the bounds of territories
between the ‘several States and Kingdoms’ of the Earth. The implication that
Locke did not hesitate to draw, was that where peoples had not consented to
the use of money, no property beyond the immediate possessions necessary for
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self-preservation could be accumulated, and thus ‘great Tracts of Ground’ in
America were unclaimed, and so ‘still lie in common’>

The thrust of this argument was that in not consenting to the use of money
such peoples could have only a very circumscribed and limited property, and that
similarly they could have only a tenuous political identity. The implications of
this view were spelled out in the chapter ‘Of the Beginning of Political Societies,
in which Locke argued that civil societies had their origin in the union of the
family ruled by the patriarch.*® He supposed that if more than one family united,
the members would use ‘their own natural freedom’ and appoint someone who
seemed best suited to rule, and ‘Conformable hereunto, Locke suggested, ‘we
find the People of America, who ... set up the stoutest and bravest man for their
Ruler’. This passage is crucial in two senses, first in that it characterizes Indian
rulership as limited by the ‘natural freedom’ of all members of the tribe, and
second in raising the possibility that rulership could be based on election or
the choice of the members. Locke here develops an ethno-historical account of
Indian ‘government’:

Thus we see, that the Kings of the Indians in America, which is still a Pattern of the
first Ages in Asia and Europe ... are little more than Generals of their Armies; and
though they command absolutely in War, yet at home and in time of Peace they exer-
cise very little Dominion, and have but a very moderate Sovereignty, the Resolutions
of Peace and War, being ordinarily either in the People, or in a Council ...>”

In making this argument Locke echoed other writers such as James Tyrell, who
clearly did recognize a real but qualitatively inferior Indigenous government.®
This government was described in terms of a familiar trope in seventeenth- and
eighteenth-century British thought of ‘Lacedaemonian kings, or the kings of
ancient Sparta. The power of an Indian chief, then, was described as analogous
to that of a, “... Lacedaemonian King ... And so are those Caciques [chiefs] that
the Indians in the Caribbee Islands and Brasile chuse to be their Leaders in War,
but in Peace have little or no power.”

Tyrell's (and Locke’s) source on the ‘Caribbees’ was probably Charles Cesar
de Rochefort, who claimed that although the ‘poor Barbarian’ Caribbees ‘cannot
be imagind to study much Policy, they did nonetheless have their own elected
‘petty Kings and Captains’® None of these leaders ‘hath any command over the
whole Nation nor any superiority over other Captains, except in times of war,
and ‘when the expedition is over, he hath no authority ...*' The election of lead-
ers he described as contingent upon withstanding ‘strange and savage’ rituals
which conferred respect, from which he made the not insignificant deduction
that “.. this Worlds Honour, whatever it may be, Virtue excepted, consists only
in Opinion and Custom, which differ, and sometimes clash, according to the

diversity of Mens humours’®*
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In bowing to the power of custom and opinion, Rochefort was suggesting, as
Locke was to suggest in his Essay Concerning Human Understanding, that there
were more kinds of government than that which involved holding and exercising
the powers of public office.”® The presence of government could also be indi-
cated by the degree to which a human community regulated its affairs by the
operation of social sanctions — the need to show courage and fortitude (or, for
Locke, rectitude and public credit). Government may also consist in the effec-
tive regulation of families, the control of children and women. It was with these
latter kinds of government in mind that Tyrell refuted Hobbes’s account of the
state of nature, and the latter’s particular claim that the Indigenous inhabitants
of America exemplified it. Tyrell contended that even though there was ‘no Civ-
ill Power to keep them in awe ... and that they had no ‘Government in time of
Peace’, Indigenous Americans nonetheless possessed ‘Concord’ by maintaining
familial bonds, and ‘having no riches.** In the account of his wanderings among
the peoples of the Isthmus of Panama, Lionel Wafer — the sometime privateer
and shipmate of William Dampier — similarly extolled the familial virtue, order
and regularity of the Indigenous peoples he observed.®

The idea that Locke and Tyrell employed was that ‘civil’ (as opposed to famil-
ial) government should be understood as a function of different arrangements of
property, and correspondingly different kinds of political and social life. Tyrell’s
reference to the ‘absence of riches’ signified the view that where a subsistence
economy prevailed, there could be few distinctions of wealth and property, thus
the desire for private gain would be limited, few crimes were possible, and thus
few (if any) laws were needed. ‘Civil’ government was seen here as a function of
a more advanced stage of economic, social and political development than that
exhibited in America. In other words, ‘civil’ government was premised on an
unequal division of property requiring the regulation of conduct by laws, gov-
ernment and the norms of ‘civility’. Indigenous government, as these Europeans
saw it, was, like that of the Lacedaemonians, premised on rough equality and the
inculcation of a rude, martial virtue.

In late seventeenth-century British thought, Lacedaemonian kingship could
mean different things. For an absolutist like Sir Robert Filmer, limited or mixed
monarchy wasadangerous concession, and the limited powers of Lacedaecmonian
kingship represented a defective kind of sovereignty.® For James Harrington and
Walter Moyle, however, Lacedaecmonian kingship could be invoked approvingly
in reference to the equality, tranquility and martial vigour of the Spartans.®” The
Lacedaemonian system, as Harrington and Moyle understood it, represented a
type of government in which a more suitable balance was struck between a lim-
ited monarchy, aristocratic privilege and popular delegates. Pocock also reminds
us that it represented a system of government based on popular involvement
with the means of national defence, thus identifying it with a martial virtue that
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‘republicans’ claimed was being extinguished in contemporary England.® In
describing Indian government as ‘Lacedaecmoninan’ or ‘Spartan), European writ-
ers could be advancing a claim that those Indians possessed a kind of martial
virtue, but could also be highlighting the absence of any settled system of law
and legislation. This was the sense in which Locke may be said to have invoked
the imagery of Lacedacmonian kings. As a critic of absolute sovereignty (and
Filmer’s defence of it in particular), Locke was aware of the anti-absolutist
implications of the Lacedaemonian system. However Locke’s invocation of this
imagery was not a recommendation, but a way of highlighting the alternatives
that hedged his own recommendation of limited power.

Locke in fact was reticent to speak of sovereignty precisely because the term
had absolutist connotations, and he preferred using the term ‘Supream Power’®
Locke’s favoured style of government, expounded at length in the second Trea-
tise, was based on the idea that political power derived from the ‘consent’ of
property owners who together formed a civil society. This ‘consent’ was fully
revocable on condition that the government to which they had consented had
breached the trust bestowed upon it by those who had given their consent. To a
late seventeenth- and early eighteenth-century English audience, this would have
seemed a dangerous, if not revolutionary doctrine.”® For this reason, Locke was
careful to distinguish his favoured system of government not only from Filmer’s
absolutism, but from the more dangerously anarchic systems of government he
seemed close to recommending. Hence Locke’s repeated claim that his delegated
‘supream power’ was completely different from the simple assumption of power
by undisciplined groups such as bands of ‘Robbers and Pyrates’”™

Such distinctions reinforced Locke’s view that these dangerously unregulated
associations were based on the uninhibited (and dangerous) ‘natural’ freedom
of their members. His favoured system of government, however, rested on the
freedom of those in civil society and was thus regulated not only by laws, but
by a refined law of opinion” quite different to that which dominated the sav-
age mind. Locke was thus insistent that his system was qualitatively superior to
the superficially similar power of Indian chiefs. Although the description of the
power of Indian chiefs in The Two Treatises made it sound democratic and even
delegated, it consisted solely in command in war, and as Locke also put it, ‘in
time of Peace’ those chiefs exercised ‘very little Dominion ...”* In phrasing his
description in this way, Locke was advancing the claim that, first, those chiefs
possessed no power (or dominion) in times of peace as of right, and hence did
not constitute a government based on the right to legislate. The second claim
was that Indian chiefs did not possess or own (as their dominion) the lands upon
which they and their tribes resided, and thus could legitimately be dispossessed
by Europeans, who alone were capable of establishing a ‘dominion’.
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The idea that Indigenous peoples in America lived under the rule of chiefs
whose powers could be described as roughly analogous to that of ‘Lacedaemo-
nian kings’ was invoked by a variety of eighteenth-century ‘authorities” such as
Father Joseph Lafitau and Cadwalader Colden.” The superintendant of north-
ern Indian affairs in the thirteen colonies in the 1750s, Sir William Johnson,
also spoke of the ‘chief magistrate, or Sachem’ of the Iroquois as possessing some
limited authority over the ‘nation; but that his ‘authority is scarcely discernible
... and rested on the ‘tacit consent’ of the tribe.”* Indeed, the ‘political maxim’ of
the Indians, Johnson claimed, was ‘Spartan-like), commending the pursuit of war
and martial virtues, to which they had tailored their ‘government” and its ‘small
degree’ of ‘sovereign’ authority.” The consequence of this ‘small degree of sover-
eignty’ was that subjecting Indigenous Americans to British rule was a similarly
minor moral concern.

Histories of Civilization

The rationale that Locke and others provided for the subordination of Indig-
enous people to European imperial government rested on the ‘recognition’ of
Indigenous difference. That recognition accepted the existence of Indigenous
virtue and government but, by recognizing a limited, even temporary Indige-
nous form of government, British political thinkers and colonial administrators
constructed the problem of imperial administration around an ordering of gov-
ernment. The task of imperial administration thus required the subjection of
Indigenous peoples who possessed their own forms of government. This could
be accomplished through the conquest of Indigenous peoples, but in most cases
the problems of waging a war of conquest on the frontiers, not to mention polite
scruples at home about conquest abroad, prevented this option.” The alterna-
tive was to engage in forms of negotiation, often by treaty, in which the British
could attempt to subject and control Indigenous peoples through their own
‘government.

In India the British established an empire over peoples who were generally
thought to have sophisticated and viable, though ancient and much decayed,
structures of government. When the East India Company received the diwani of
Bengal after the battle of Plassey (1757), the Company became a de facto gov-
ernment with powers of raising and administering taxes. Bowen has described
East India Company rule, however, as a ‘dual system of government’ in which
local government administration and tax collection were carried out by Indian
officials under the supervision of East India Company functionaries.” In North
America also, British colonists attempted to employ Indigenous sources of
authority. Here, the wording of treaties with Indigenous peoples often construed
the ‘consent’ of tribal chiefs and sachems in Canada and North America as
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pledges ‘on behalf” of their ‘tribes) tying them by bonds of submission in return
for limited recognition of rights and the payment of gifts or presents. In doing
so, the recognition given to Indigenous peoples was framed within a historical
scheme that tied the limited recognition of Indigenous government to a simi-
larly limited recognition of Indigenous property (the ubiquitous ‘hunting and
fishing grounds’ mentioned in many treaties).”®

During the eighteenth century, this scheme was given powerful expression
by a range of political thinkers who were more systematic than Locke in tying
what they supposed to be the superiority of civilized life (such as good govern-
ment, politeness or self-control, and the protection of person and property) to
complex accounts of historical development or progress. Such schemes of civili-
zation purported to show that various parts of Europe (especially England, but
also large parts of Europe’s north Atlantic seaboard) were simply more advanced
along a scale of civilization that rendered less advanced people in need of guid-
ance, tutelage or control.” European thinkers spoke of a gradation of more or
less ‘civilized’ peoples, and thus differentiated peoples they deemed least civilized
(the so-called ‘savages’) from others considered slightly more civilized (so-called
‘barbarians’).%

The French philosopher Montesquieu was among the most insistent on the
purported distinction between ‘savage” and ‘barbarian’ peoples.® Savages, he
claimed, existed in ‘small scattered nations, whereas ‘barbarians’ formed ‘small
nations that can unite together’ Savages he described as ‘hunting peoples), bar-
barians as ‘pastoral people’] and significantly he claimed that because they wander
about the forests, savages form no permanent social bonds and have loose if any
family structures. Barbaric pastoralists by contrast were described as being tied
to certain regions by their herds, as living in communities with settled laws and
strict familial relations. Montesquieu said little about any further progression,
but he did accord the use of money an importance that implied that its inven-
tion constituted a pivotal stage in human social and political evolution. ‘If you
are alone} Montesquieu wrote, and happen to come upon an ‘unknown people
and if you see a coin, reckon that you have arrived in a nation with police’. Here,
‘police’ referred to the governmental activities by which society was shaped by
pervasive mechanisms of surveillance and regulation. The use of money thus
implied a much more settled form of social existence, probably based on an
agricultural economy, in which private property was mediated by a means of
exchange, protected by laws and government.

As Richard Sher has argued, the thinkers most closely associated with the
Scottish Enlightenment had read and appreciated Montesquieu’s work.®* They
articulated a variety of ‘historical” explanations of the motor forces and effects
of social advance.®® According to the stadial theory, often ascribed to Adam
Smith, peoples pass through four distinct stages of development based on the
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sophistication of their means of subsistence or economy. The means of subsist-
ence was held to shape ‘manners, conduct and the ‘moral’ progress of a people
as they passed from primitive savagery (hunting and gathering), to barbarism
(pastoralism), agriculture, and finally to civilized commerce and foreign trade.®*
Although he thought it beneficial, Adam Ferguson also thought commerce was
a source of moral enervation, weakening the dedication to virtue. As Pocock has
suggested, Ferguson’s fear on this score was a ‘moralistic’ exposition of ‘the dan-
gers inherent’ in civilized societies.*> He underlined these dangers by focusing on
the distinction between ‘savages’ and ‘barbarians’ in order to argue that the great
benefits of civilization were won at considerable moral costs.®

For Ferguson, the image of ‘the savage’ embodied all the exotic, untutored
qualities that the forces of civil society strove so hard to control. For him, the
savage was ‘inured to fatigue, possessed a ‘robust ... unalterable constitution)
was the subject of passions that rendered him (or her) indolent when unmoti-
vated, but ‘bold, impetuous, artful and rapacious’ when driven by the hunt or
conquest.”” He used this image of the savage to highlight what he thought to be
the peculiar advantages and special dangers of civilization. Although the French
philosopher Jean-Jacques Rousseau also used the image of ‘savagery’ to critique
civilized life, Ferguson’s criticism of civilization can be separated from Rousseau’s
(in large part) on the basis of his construction of ‘savage’ life. The savage envis-
aged by Rousseau was a rather bloodless and pathetic creature more inclined to
flight than fight.® Ferguson’s savage, however, showed a robust appreciation for
the boundless possibilities that savage life afforded for exercising a warrior’s vir-
tues.*” For Rousseau, ‘the savage’ was a stranger to anything resembling a ‘society,
having ‘neither houses, nor huts, nor any kind of property whatever, they were
only brought together by passing need or sudden inclination, and separated as
casily, ‘with the same indifference’®

Ferguson’s savages were strangers to society because ‘society’ itself was seen
as an artefact of a process of civilization.” Consequently, ‘society’ was an accom-
plishment only of pastoral ‘barbarians’ and more civilized peoples.” A similar
sentiment was expressed by the great Scottish Enlightenment historian Wil-
liam Robertson, who claimed that Indigenous Americans occupied ‘the rudest’
state of collective life, far inferior to the Germanic tribes described by Tacitus,
in which ‘[w]e behold communities just beginning to unite ... in which human
beings ‘feel but imperfectly the force of its [society’s] ties ....* John Millar argued
that the treatment of women was one of the key indexes of civilization, con-
tending that female slavery was a characteristic of ‘savagery, the ‘rudest period of
society’’ The distinction Ferguson made between ‘savages’ and ‘barbarians’ was
in part based, as was Smith’s, on their means of subsistence.”” Such changes led
to moral and psychological changes. Thus, having ‘possessed themselves of herds,
barbarians put an end to the rough equality of savage hunters, accomplishing
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thereby ‘a material difference of character’, and laying the foundations for des-
potic forms of ‘barbaric’ government.

Ferguson claimed that his depiction of savage life was drawn from accounts
of First Nations people in North America, citing European ‘authorities’” such
as Charlevoix, Wafer, Colden and Lafitau.”® From such sources, Ferguson out-
lined what he took to be the social and political condition of savagery, noting
that among Indigenous North Americans each individual was ‘independent,
but belonged to family groups ‘subject to no inspection or government from
abroad’ but loosely linked with other family groups ‘to constitute a national
council’ organized as a ‘confederacy’”” The Iroquois, he conceded, maintained
a kind of ‘balance of power” and pursued ‘alliances and ... treaties, which, like
the nations of Europe, they maintained, or they broke, upon reasons of state ...
Ferguson’s apparent recognition of Indigenous government here also drew on
classical sources, notably Tacitus’s identification of the ‘order’ of ‘savage’ commu-
nities resting not on laws, government or the manners of civil life, but ‘instinct’
and communal attachment.”® Though Ferguson could admire the order of ‘sav-
age’ communities, achieved without recourse to ‘police or compulsory laws’;
it was only when divisions of property among ‘barbaric’ pastoral peoples gave
rise to ‘distinction of ranks’ that the terms Gurisdiction and government’ become
known. Among savages, the chief is not ‘sufficiently distinguished from his
tribe” and is still regarded with ‘veneration’ rather than ‘envy) as the ‘common
bond’ of their union, ‘not as their common master’. Ferguson cited the frequent
practice of war’ as the motor force in ‘strengthening’ the ‘bands of society’ and
‘mutual attachment; but also in establishing the ‘despotism’ and ‘political slav-
ery imposed by barbaric ‘sovereigns’. For Ferguson, then, the condition of savage
virtue was contrasted to that of barbaric tyranny and corruption.”

The ‘civilized’ person by contrast was an autonomous agent, capable of resist-
ing the whims of passion through the ‘study of justice ... and good order’ in civil
society, entailing the inculcation of habits of civility, ‘industry, sobriety, and
frugality’ enabling them to act ‘with a view to futurity’ These qualities could
only exist in a society in which private property provided the necessary founda-
tion for ‘relations of patron and client, of servant and master’, and for the legal
and political arrangements that protected them. Property ownership provided,
Ferguson maintained, ‘the ground’ upon which ‘a permanent and palpable sub-
ordination is laid. The development of civil society was thereby associated with
the simultaneous development of political institutions, in particular government
and the state. By ‘government’ he meant the careful management and regulation
of ‘society’ to ensure the flourishing of commerce, the increase of wealth, and the
extension of the disciplines of labour throughout society. Ferguson’s legacy is
thus ambiguous, encompassing both a denigration of savagery, and an apprecia-
tion of what savagery could teach the civilized about combining their ‘civility’
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with ‘martial virtue’ Nonetheless, Ferguson’s thought reflected the development
of ideas of civilization in British thought, in which concepts of ‘society’ and ‘gov-
ernment’ acted as measures of superiority, providing a rationale for subjecting
the ‘uncivilized’!'*°

This rationale for ‘subjection’ of Indigenous people to imperial rule was based
on the representation of Indigenous differences from Europeans as backward-
ness or primitiveness. In other words, Indigenous differences were historicized
in a conceptual scheme that purported to demonstrate European sophistica-
tion and civilization. Crucially, this conceptual scheme was thought to be
based on universal processes of human social development that only Europeans
could comprehend.'™ Within this scheme, ‘savagery and civilization’ conveyed
meaning on the basis of the deployment of a series of other concepts — such as
‘government, ‘property’ or ‘society’ This scheme was firmly entrenched in British
political thought by the time of Britain’s engagement in Pacific exploration and
colonization from 1767. This does not mean that the progress of colonization
was initiated or driven by ideas of ‘savagery and civilization. Nor does it mean
that all European political thinkers were unanimous in their praise of empire.

What I have referred to as the empire of political thought implies that the
terms and concepts that constituted the language of Western political thought
did not exist in a vacuum, isolated from or somehow immune from imperial
expansion and colonization. While this is hardly a controversial or novel claim
to make, it remains to explore how this language was employed in the Aus-
tralian and other colonial contexts. In the following chapter I will argue that
Captain Cook’s 1767-72 voyage into the Pacific and his acts of possession there
should be interpreted in light of the scheme of ‘savagery and civilization’ and of
understandings of property and government that scholars have hitherto tended
to overlook. The following chapters will then turn to an exploration of how
colonists in Australia were able to use a range of concepts in Western political
thought not only to justify their activities, but to frame the relationships they
wished to forge with the Indigenous inhabitants of the country.






2 “TRAFFICKING FOR EMPIRE: COMMERCE,
CONSENT AND COLONIZATION

Fifteen years after his death at Kealakekua Bay on Hawai'i in 1779, the figure of
Captain Cook was immortalized in a print designed by P. J. de Loutherbourg
entitled The Apotheosis of Captain Cook." The Apotheosis is an artistic rendering
of the moment of Cook’s supposed elevation to the heavens, immediately fol-
lowing his violent death at the hands of a crowd of enraged Hawai’ian islanders.
None of the many contemporary images of this already legendary figure, nor
any that were to follow, captures more completely his status as hero of empire.
As he is whisked heavenward, the island of Hawai’i and the encircling Pacific
Ocean he had done so much to expose to European vision recede beneath and
behind him. The viewer is invited to see the Pacific, its lands and its peoples as
a backdrop to his greatness, but also to see it in perspective — like the detailed
maps he had meticulously prepared for the Admiralty. The viewer sces the pre-
viously unknown (to Europeans) Pacific from the vantage point of elevation.
This is what the Apotheosis invites us to see as Cook’s accomplishment. Cook is
immortalized because he was the one to have reduced the unknown and unseen
to the scrutiny of European vision, European charts and European navigation.

The viewer of course cannot be unaware that Cook’s accomplishments have
been won at the cost of his life at the hands of people he had made known to
Europe. Much ink was later to be spilled over the question of whether Cook’s
death was caused by his misjudgements and violence on the beach, or by the
islanders’ belief that he was the personification of their god of peace and pro-
ductivity, Lono, who had outstayed his ritually-prescribed welcome.> Cook’s
European divinity, however, was assured by his apotheosis. If the viewer har-
boured any doubts as to the viciousness of the ‘savages, the iconography of the
Apotheosis removed them. Cook is shown floating upward on a cloud flanked by
two allegorical female figures. On one side ‘Fame’ blows her trumpet, heralding
to the ages Cook’s claims to greatness, while on the other side ‘Britannia) the
symbolic embodiment of Britain and its Empire, extends her arm and holds him
aloft. Cook, the Apotheosis suggests, is the justly famed explorer, navigator and
discoverer whose death is to be reverenced as a sacrifice for Empire.

-33_
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There can be little doubt that Cook’s heroic, even god-like status served an
important purpose within the context of Britain’s Empire. The Empire could
have no more useful figure than Cook, the great navigator, the man of science,
the intrepid explorer whose very ‘discoveries” brought about his death.> More
recent work on Cook has emphasized the degree to which he became enmeshed
in complex ‘spaces of contact’ between Indigenous peoples and Europeans that
were well beyond his control.* Indeed, Salmond portrays Cook as a kind of
tragic figure, caught between two worlds — Europe and Polynesia — unable to
live in either. For Thomas, the ‘act of looking’ for and at the new, the unknown,
the strange or exotic was the ‘chief purpose of Cook’s voyage’® His ‘expedition
was not just a rational plan to fill spaces on a map, but also a symptom of a state
of enchantment’. Elsewhere he describes Cook (and Joseph Banks) as ‘embodi-
ments of Enlightenment inquiry”” These interpretations emphasize Cook’s
position as an intermediary between radically different cultures, seeking an
understanding among the tentative exchange of goods and ideas between them.
I will argue in this chapter that the activity of exchange — or ‘traffick’ — was cen-
tral to the expansion of Britain’s Empire, and that Cook’s own ‘trafficking’ needs
to be understood in the context of the longer history of European thought and
colonial practice linking trade and empire.

Salmond reminds us that Cook’s status as ‘man of science’ and as ‘hero of
empire’ are inseparable,

... Captain Cook has become an icon of imperial history. His voyages epitomise the
European conquest of nature, fixing the location of coastlines by the use on instru-
ments and mathematical calculation, classifying and collecting plants, animals, insects
and people. As the edges of the known world were pushed out, wild nature - includ-
ing the ‘savages’ and ‘barbarians’ at the margins of humanity — was brought under the
calm, controlling gaze of Enlightenment science, long before colonial domination
was attempted.®

Salmond here alerts us to two important features of the Cook voyages that I will
focus on in the last section of this chapter. The first is the intimate connection
between what Cook did and the ferment of ideas associated with the European
Enlightenment. The second is that Cook’s voyages (and I will discuss only his
first aboard HMS Endeavour in 1768-72) occupy an early phase in the devel-
opment of Britain’s Empire in the Pacific in which imperial claims had to be
balanced alongside the abject inability to effect and sustain them. In this chapter
I want to explore how these two elements of Cook’s voyages can be interpreted
together. First, I want to examine the importance of ideas of commerce and trade
in Britain’s eighteenth-century Empire. Then I want to turn to the application
of ideas of commerce and trade in the American colonial context. In the final
section, I will argue that Cook’s employment of Enlightenment understandings
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of ‘traffick; trade, property and consent had a significant bearing on his acts of
imperial possession.

Empire of Trade, Empire of Liberty

Cook and his contemporaries carried with them a rich conceptual language they
employed in their observations and interpretations of the Indigenous peoples
of the Pacific.” In few studies, however, have the complexities and subtleties of
that language and its employment been closely examined. Bernard Smith has
made one attempt to do so by arguing that alongside explicit motivations to
do with navigation and science, Cook’s voyages into the Pacific had an ‘implicit
message’. This message was that Cook represented the values of European ‘civi-
lization and the values of an exchange economy’ in a region evidently in need of
such ‘gifts’ Indeed, Smith argues, Cook became the ‘first and perhaps the great-
est global agent” of British commercial civilization in the Pacific. Smith’s insight
draws attention to a too often neglected aspect of Cook’s voyages. Not only did
Cook concern himself with the ‘explicit’ purposes of the voyage — adding to
European scientific, geographic or ethnographic knowledge — he also conveyed
its ‘implicit’ message by creating markets wherever he went. Unable to rely on
Adam Smith’s ‘invisible hand}, Cook himself had to try to determine the terms of
trade and enforce rules of exchange with a god-like authority, ‘Adam Smith’s god’
made manifest in the Pacific.!°

More recently, Anna Neill has argued that Cook occupied a position analo-
gous to Adam Smith’s ‘impartial spectator) able to internalize and accurately to
perceive the web of sympathetic connections that underpinned society. Cook
thus came to exemplify the pretensions of eighteenth-century British thought.
His actions embodied the strictures of civilized society based on commercial
engagement, yet he was also able to perceive and manage the dynamics of contact
with less civilized societies." These interpretations rightly draw our attention to
the connection between Cook’s (and by implication other colonists’) actions
and the broader framework of European concepts and assumptions. Nonethe-
less, they portray a relationship that is too dogmatic. I will argue here that Cook’s
activities were not based on Adam Smith’s or any other contemporary economic
theories. Nonetheless, Cook’s Endeavour voyage was a pivotal moment in the
articulation and extension of Britain’s ‘empire of trade’ in the Pacific, which was
to have profound implications for Australia’s subsequent colonization.

Historians of the British Empire have long argued that after the Seven Years
War (1756-63) the nature of the Empire began to shift away from territorial
expansion by conquest, towards a focus on inter- and intra-colonial trade fuel-
ling the commercial supremacy of Britain.'? This so-called ‘second empire], as
distinct from the ‘first empire’ (roughly 1580-1763), came to be seen more as a
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network of commercial advantage to Britain and its colonies based on the sup-
posedly peaceful pursuit of profit, opposed to the ‘Black Legend’ of Spanish
cruelty, conquest and corruption.” This image of the British ‘empire of trade’ as
a benign alternative to more violent empires was vital to contemporary British
justifications of their Empire as an ‘empire of liberty’. Significantly, this imagery
is alive and well today among conservative historians. For Niall Ferguson, ... no
organization in history has done more to promote the free movement of goods,
capital and labour’ or to plant ‘... Western norms of law, order and governance
around the world’ than the British Empire.* There is no doubt that Britain’s
eighteenth—century ‘empire of commerce’ was perceived by many Britons as an
‘empire of liberty} but, like all such terms and images, their import hinges as
much on what they reveal as it does on what they conceal. Trade and commercial
advantage certainly played a key role in British (and other) imperial schemes
before the eighteenth century, and throughout the history of the British Empire,
commerce and imperial expansion and control were closely entwined.”

According to C. A. Bayly, the ‘second’ British Empire was an ‘expression of a
revivified [British] nation-state’ responding as much to concerns over its inter-
national position and the domestic security of Britain’s aristocratic elites as to
genuinely commercial interests.' Bayly argues that the real distinctiveness of the
‘second empire’ lies in the emergence of notions of British ‘racial superiority’
that began to emerge and receive institutional expression during the late eight-
eenth century. A range of evangelical, anti-slavery and missionary organizations,
as well as a range of leading intellectuals, he suggests, came to see the qualities of
personal independence (‘self command’) associated with the social and political
thought of the Scottish Enlightenment as distinctly British qualities and as gifts
bestowed on others through their benevolent Empire.”” A key to the emergence
of these ideas, as both Bayly and others have noted, lay in widespread concerns
in Britain that ‘corruption’, due to the cronyism of patronage and the entrenched
privileges of the governing elite, would lead to national weakness.

According to Wilson, in British popular discourse in the late eighteenth cen-
tury one of the main dangers of corruption was that it caused ‘effeminacy’, a loss
of the manly, martial virtues such as courage, fortitude and strength that Britons
associated with themselves and their nation.'® In the recurrent debates between
‘Court’ and ‘Country’ ideologies throughout the cighteenth century, however,
the rhetoric of corruption covered a multitude of sins. These ranged from threats
to civic virtue from speculative capital, to the encroachment of Court patronage
onto parliamentary independence, or to simple electoral maladministration."”
As Brewer has also noted, the rhetorical appeal of corruption lay in its service as
an indictment of the current administration, rather than in any genuine deter-
mination to achieve wholesale moral reform.”® What lay behind much of the
thetoric, however, was a growing perception that the development of Britain’s
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market economy was transforming the nature of government, calling forth new
conceptions of the polity premised on the extension of commerce and trade. In
these ‘new’ conceptions, the stability of the polity came to be seen as an artefact
of governmental design. The stability and strength of the British state and its
Empire came to be defined in terms of meeting the requirements for a flourishing
market, a solvent state staffed with a more efficiently disciplined civil service, and
an Empire that amplified British virtues and British trade globally.?! Fears that
the growth of British trade would be funnelled into greater corruption among
the governing elite were partially allayed, Wilson argues, by the ability of Pitt the
Elder’s ministry and associated intellectuals to cast the Seven Years War and the
rapid expansion of Britain’s Empire as a reviver of national spirit, not a source of
its corruption. The subsequent American War of Independence (1776-83) and
the loss of the thirteen colonies from the Empire, however, intensified concerns
that corruption had ruined the British state and weakened its Empire.?? Similar
concerns about the unprecedented rise to power and wealth of the British East
India Company in India were expressed in terms of a corruption that threatened
the British constitution, and from which the Empire had to be protected.” In
these ways, Britain’s Empire became a touchstone for different groups within
British society who saw it as in need of defence from, and as a potential defence
against, corruption. The Empire could thus be portrayed variously as a fitting
object of national pride, as a test of loyalty to crown and country, as a device
to project Protestant values, as an outlet for manly virtues, and crucially as an
embodiment of English liberty through the pursuit of peaceful commercial
interests.?*

Commerce was thus closely entwined in British perceptions of its Empire and
justifications for its expansion. P. J. Marshall has persuasively argued for the need
to delineate ‘empire’ conceived as the political processes of control and adminis-
tration of foreign lands, from ‘expansion’, the essentially unregulated activities of
migration, private trade and cultural diffusion.” Nonetheless, as he also makes
clear, British perceptions that theirs was the most sophisticated and advanced of
all nations, whose civilization rested on the liberty of free trade and international
commerce, played a crucial role in justifying both their empire and its expan-
sion.? British conceptions of empire in the eighteenth century thus rested on a
strong sense that Britain embodied supposedly peaceful values of civilized trade
and commerce, and could exert a benevolent and civilizing influence over other
peoples.” Not only were such self-images used to contrast the peacefulness of
the British Empire to the violence of the Spanish, but also to sustain the percep-
tion that the British Empire was uniquely concerned to protect the interests of
the Indigenous peoples who came under its ‘benevolent’ care and protection.”®

This self-perception, Marshall argues, began to emerge in the 1760s and was
reflected, for example, in the legal reasoning of Lord Mansfield that ‘infidel
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peoples whose lands came under British imperial control were still entitled to
practice their own laws and religion.” By the 1780s, this ‘benevolent’ reason-
ing was central to Edmund Burke’s calls for the reform of British rule in India.*
The different situation of India, Burke argued, required a form of government
adapted to Indian ‘principles and maxims, preserving Indian laws and institu-
tions.” This language of imperial benevolence, however, had strict limitations.
Burke’s compelling case for Britons to show greater respect for the ancient laws
and religion of the Carnatic or Bengal was premised on his capacity to show that
these peoples and societies were neither ‘abject and barbarous’ nor ‘savages, but
‘a people for ages civilized and cultivated;, possessing their own governments, cit-
ies, economies and industries, agriculture and religion.*

According to this self-image then, the ‘benevolent’ British possession of rela-
tively ‘civilized’ lands and peoples assured to the ‘subject’ population the practice
of certain laws, religion and customs within the Empire. For peoples deemed less
civilized, the so-called ‘barbarians’ and ‘savages, British imperial expansion was
thought to be just as ‘benevolent), but extended to them much less recognition
of their own laws, religion or customs. We risk misunderstanding this process if
we continue to portray it as taking place either by commerce o7 conquest. Brit-
ish imperial expansion was effected, I will argue, by means of ‘traffick’ or trade.
In this process, understandings of the relationship between trade, property and
polity played a key role, and we can see this not only in Cook’s voyage into the
Pacific, but in previous British colonial practice in North America.

The Property of Empire

That Britons in the eighteenth century were able to see their Empire as an empire
of liberty rested on the fact that they also saw it as an empire of trade. This view
rested on a long history of British justifications of imperial expansion based on
evaluations of whether the Indigenous inhabitants owned or merely resided on
newly acquired lands. Evidence of ownership consisted in their cultivation of it,
or by other evidence of private property and commercial exchange practised on
the basis of land ownership. If such lands were inhabited by peoples who culti-
vated the soil or engaged in commerce, it followed that they must possess some
form of legal system (even if rudimentary) promulgated by some kind of govern-
ment ensuring the existence (even if tenuous) of civil society. By the eighteenth
century, legal authorities proclaimed that such peoples could only be subdued
by conquest, or their land ‘ceded ... by treaties’® If the land was inhabited by
peoples who did not cultivate the soil, and lived by ‘the fruits of the chase) that
is, by nomadic hunting and gathering, then conquest was not possible, because
such peoples were regarded as having no ‘society’ or ‘polity’ to conquer. Such
peoples, moreover, clearly could not ‘own’ or ‘occupy’ the land, but merely
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roamed over it. As both William Blackstone and Emmerich Vattel averred, the
laws of the mother-country immediately went into effect across the whole of any
European colonies claimed by Europeans on the grounds that they were ‘desart
and uncultivated’* Did such lands include those obviously inhabited, but not
by European-style cultivators? In ‘conquered or ceded’ territories, Blackstone
explained, the prior inhabitants evidently possessed a polity with some kind of
laws of their own and, what is more, those laws continued to apply unless and
until the new imperial authorities changed them.” Indeed, in the celebrated case
of Campbell v. Hall of 1774, Lord Mansficld had stated that “The laws of [even
a] conquered country continue in force until they are altered by the conqueror.
The justice and antiquity of this maxim are incontrovertible ...% It was in this
latter category of imperial possessions, according to Blackstone, that the English
colonies in North America lay, as conquests — into the justice of which Black-
stone conveniently declined ‘at present [to] enquire’ — or as territories ceded by
treaty.”

Lands inhabited by peoples who did not cultivate the soil or engage in
commerce and trade in European style could be held to belong to no particu-
lar person. They were, in the European legal terminology of the period, a res
nullins>® Res nullius applied to ‘unowned things, the property of no particu-
lar person. Applied to land, res nullius was vacant space, ‘nobody’s land’; unlike
land that had been made into some person’s property by means of their having
occupied it by cultivation and labour.* Lying behind this distinction was a set
of arguments with an ancient pedigree in European thought.** At issue in these
arguments was the notion that human beings possessed a common natural right
to the bounties of nature (food, water, shelter and land) in order to sustain life.
This natural right, however, was not a title to ownership. Ownership rested on
occupation, by which was meant cultivation (clearing, tilling and maunuring the
soil, or erecting fences and permanent settlements), and it followed that where
no cultivation in this European style could be observed, then the land was held
to be wasteland, unowned and therefore open to the first person who could use
it to sustain life.

It was this kind of argument that John Locke developed in his Two Treatises.
Property, as Locke famously defined it, existed in those things (including land)
that a person “... hath mixed his Labour with, and joyned to it something that
is his own ...*" Just as Locke believed that at ‘the beginning’ of time, ‘all the
world was America’ — unowned, vacant and waste — so ... Labour, in the Begin-
ning, gave a Right to Property ...** The native inhabitants of North America had
no title of ownership to their land, he argued, because they had not cultivated
it efficiently. Locke was well informed about North America and owned and
read several first-hand accounts of European colonization.” He was therefore
aware that there was abundant evidence of Native American agriculture, and
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that more than once native maize, beans and marrows saved the parlous Euro-
pean colonies from extinction. For this reason, Locke stipulated that while the
native Americans no doubt engaged in some agriculture, it was sporadic, was
not accompanied by wide-scale clearing or systematic pasturage. In other words,
native agriculture did not meet Locke’s Eurocentric standard of ‘Industrious and
Rational’ use and ‘improvement, leaving the Indians with nothing more than a
limited title of possession to the produce and game they consumed.*

Locke went on to argue, as I have explained in the previous chapter, that
legitimate political authority could be thought of as emanating from the ‘com-
mon consent’ of the more ‘civilizd” peoples of the Earth to the use of money
as the universal means of trade.” Use of money, he argued, allowed the accu-
mulation of property without wastage, and thus symbolized the proper use of
resources. Agreement to use money determined both the bounds of each person’s
individual property, and the bounds of territories between the ‘several States and
Kingdoms’ of the Earth. The obvious implication was that where peoples had
not consented to the use of money, neither property nor polity could have any
sure footing, and therefore could present no serious bar to European coloniza-
tion and imperial expansion.* In this way, ‘the Invention of Money, and the zaciz
Agreement of Men to put a value on it, introduced (by Consent) larger Posses-
sions, and a Right to them ...%

In arguing so, Locke was appealing to already established principles of natu-
ral law. Later in the eighteenth century William Blackstone defined the right of
possession within English law as ‘a kind of transient property’ lasting only so long
as its use lasted ‘and no longer’* Property on the other hand, ‘that sole and des-
potic dominion which one man claims and exercises over the external things of
the world, in total exclusion of the right of any other individual in the universe,
was an attribute solely of civil societies, with their ‘inseparable concomitants;
states, government, laws, punishments, and the public exercise of religious
duties’® These arguments point to the significance of the concept of property
in British political and legal thought, but they do not of themselves explain how
or why they could have been deployed in the colonization of Australia in the
late eighteenth century. As Atkinson has pointed out, there was considerable
debate within Britain in the 1770s and 1780s over the ethics of conquest, with
several writers contending that the only just means of acquiring new territory
was by peaceful purchase and treaties.”® Purchase was favoured precisely because
commerce and trade were synonymous with peace, freedom and consent, the
essential qualities of Britain’s ‘empire of trade’” The conceptual and practical
connections implied by such views were already well entrenched in Britain’s
colonial experience of trade and ‘traffick’ as a mechanism of diplomacy and
negotiation in North America.
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“Trathcking’ in North America

In 1632 the Dutch West India Company (WIC) lodged a complaint with the
English government to the effect that King Charles I had no right to prevent
Dutch traders trading with native Americans. The WIC claimed that it was
‘contrary to all right and reason’ for the English king to prevent Dutch subjects
trading with the ‘frec’ inhabitants of America. Moreover, English claims could
have no basis because they had ‘not taken, nor obtained actual possession from
the right owners, either by contract or purchase’’” The English responded that
the Native Americans were not considered the ‘possessors bonae fidei’ of land in
America because their ‘residences’ were ‘unsettled and uncertain, and only being
in common ...** Similarly, in New England, the eatly colonial leader John Win-
throp justified the dispossession of Indigenous Americans on the grounds that
‘that w*" lies in common & hath never been replenished or subdued is free to any
that will possesse and improve it ..., and that because the Native Americans °...
inclose noe land ..., have no ‘settled habitation nor any tame cattle to improve the
land by’ they ‘have noe other but a naturall right to’ the land.>* Land on which
the Indians roamed was ‘vacuum domicilum, literally, land enclosed by no one
and belonging to no one.

The problem the British colonists confronted in America was that, notwith-
standing such sweeping dismissals of the Indigenous inhabitants, they relied
upon their supply of food for survival. The colonists also found that they were
often unable to control the trade exchange with the Indigenous inhabitants. The
British aimed to impose their authority by a number of means, including reli-
gious conversion and by making Indigenous authorities (‘chiefs’ or ‘sachems’)
‘tributaries’ of the colonies by means of ‘traffick’ or trade. Purchas indeed claimed
that there had been a ‘voluntary subjection of the Natives’ of Virginia to the
‘Crown of England’ through their various ‘Kings, such as ‘Powhatan ... chiefe
Lord of all the Savages’® Purchas’s claim here appears to rest on the dubious
story recounted by Captain John Smith in his record of the Jamestown colony
in 1607-8. According to Smith, after their first season in the hungry colony, the
colonists’ poor provisions were used up and (considering that few if any colonists
were prepared to engage in agriculture) Smith endeavoured to trade with the
surrounding Indigenous communities, who belonged to a powerful federation
known by the name of its leader, Powhatan. The problem was that the colonists
had little to offer for the maize and other produce they desperately needed. Pow-
hatan drove a hard bargain and pushed his advantage cleverly. Trading for British
‘trifles’ in a ‘pedling manner), Powhatan declared, was not ‘agreecable with my
greatnes.> Instead he assigned his own value to British goods, and Smith laconi-
cally commented that the result was that Indian maize was made so expensive
that it would have been cheaper for the colonists to buy it in Spain!®
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In an attempt to wrest some degree of control from Powhatan, the colonists
decided to invite him to come to Jamestown in exchange for some more valuable
goods in a ceremony of coronation. The idea may have been to capture Powha-
tan, or at least to try to over-awe him with English wealth and splendour, and by
crowning him to claim his ‘subjection’ to the English. Powhatan was too quick to
fall for this, and responded that he would not ‘bite at such a bait’>® As a king, he
would not go to Jamestown; rather their leaders must come to him. So they did,
and Powhatan was given a basin and ewer, a bed and furniture, a scatlet cloak
and a crown. Of the latter Smith remarked,

... a fowle trouble there was to make him kneele to receaue his crowne, he neither
knowing the maiestie nor meaning of a Crowne, nor bending of the knee, indured
so many perswasions, examples, and instructions, as tired them all. At last by leaning
hard on his shoulders, he a little stooped ... [to receive it]*

European reliance on ‘traffick’ or trade is underscored in this story, as is the effort
of Indigenous people to wrest the trade relation to their own advantage.® What
is also underscored is the dissonance between Indigenous and European under-
standings of what was at stake in the trade exchange.

John Locke’s political thought, and in particular his use of the historical tale
of the invention and use of money, provides an example of the ways in which ‘traf-
fick’ and trade could be linked in European thought to consent to government.
Locke employed the theoretical device of a mutual contract to argue that legiti-
mate government should be thought of 4s #f'established by a contract between
the government and the property-owning, rights-bearing sectors of society who
established it, and whose material interests it served. Locke neither thought
it desirable nor practical that all or even most of the governed should provide
their actual or ‘express Declaration’ of consent to government in any contractual
sense.’! For these others, the ‘zacit Consent’ of living quietly and enjoying the
benefits of property and trade protected by the laws of the government under
which one lived necessitated obligation. Locke was quite clear that this kind of
consent provided a limited obligation to government:

The Obligation any one is under, by Virtue of such Enjoyment [of property protected
by law], 20 submit to the Government, begins and ends with the Enjoyment; so that
whenever the Owner, who has given nothing but such a zacit Consent to the Govern-
ment, will, by Donation, Sale, or otherwise, quit the said Possession, he is at liberty to
go and incorporate himself into any other Commonwealth, or to agree with others
to begin a new one, iz vacuis locis, in any part of the World, they can find free and
unpossessed ...

Locke’s discussion of consent here is interesting in two respects. First, Locke
argues that living peaceably under the laws of a Commonwealth’ (including a
duly established colony in America) created a bond of obligation by tacit consent
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unless and until one renounced all one’s privileges under that Commonwealth
and went to live under (or establish) another. Second, this consent presupposes
the liberty of the subject to decide (if they wish) to move themselves to another
‘Commonwealth’ or start a new one in any ‘unpossessed’ location. Tacit consent
could thus be read as placing (European) colonists and (Indigenous) Indians
under a voluntary obligation to colonial government, while also leaving the door
open to further scttlement and colonization.®

Locke’s political thought gives us some clues for thinking about the way in
which trade and ‘traffick’ operated in eighteenth-century British colonization.
As is well known, Locke had a long engagement with colonial affairs through his
involvement with the Earl of Shaftesbury’s colonizing schemes in the Carolinas
(for which Locke designed the original Constitutions), and later through the
Board of Trade. Part of the functions of that Board was to regulate colonial trade,
including trade with Indigenous peoples. This trade developed throughout the
seventeenth and eighteenth centuries as both a means of profit and of diplomacy
along sparsely populated and often far distant frontiers. Profit was to be found
in access to the supply of such items as beaver pelts and deer hides that traders
exchanged for manufactured goods (often the products of early European indus-
trialization: iron tools, glass beads, woven fabrics and linen). Both the British
and French (and increasingly the Spanish also) sought to use trade networks to
extend European influence among Indigenous peoples living far beyond the lim-
its of the colonies. Their aim was to create among the Indigenous peoples a sense
of personal interest that could be mobilized to maintain peace on the frontier,
and to oppose the incursion of other colonizing powers. Their efforts to do so
were often haphazard. Indigenous peoples regularly sought trade for their own
purposes, and were also often able to resist or subvert European control.®

Nonetheless, trade or ‘traffick’ was one of the most important mechanisms
by which colonies sought to tie Indigenous people to colonial authority in a way
that seemed consensual.®® Many Indian nations welcomed the trade and were able
to exert considerable control over the supply of pelts from the far west through
the Ohio and Mississippi valleys, and to the north around the Great Lakes area
and beyond. To these areas the French had better access than the British, who had
to try to make their own trade more attractive to the Indians.% Throughout the
carly eighteenth century, however, the French managed the ‘Indian trade’ more
effectively.” The French trade was managed centrally. Goods were distributed
to chiefs that they then redistributed to maintain their kinship connections and
thus buttress their tribal standing. Many Indigenous peoples looked on this trade
as a ritual reinforcement of ‘the fictive kinship’ they shared with Europeans, a kin-
ship entailing mutual obligations between ‘giver and recipient’®® For the British,
however, trade was ‘market driven’ in that independent traders pursued their own
commercial interests. They did not always trade exclusively with chiefs, and often
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used alcohol in their negotiations to destabilize the Indigenous trading position.®’
Repeated calls were therefore made to British colonial authorities for the better
regulation of Indian trade by salaried superintendents.” The appointment of such
superintendents, such as Sir William Johnson, brought greater central control
over diplomatic negotiations and trade relations with some Indian nations. This
proved instrumental in British victory over the French in the Seven Years War,
culminating in the cession of New France (Canada) to the English. As Johnson
and others discovered, however, the defeat of the French contained the seeds of
further strife, especially with the Iroquois.

As Johnson saw it, trade and ‘traffick’ provided an effective and subtle way
of winning Iroquoian compliance with British sovereignty. This was because, he
argued, Indians did not appreciate the layers of meaning that Europeans inscribed
in ‘traffick’ Indians, he said, judge only from Exterior Action, and Appearances,
and were not able to appreciate the broader political significance that trade and
‘traffick’ had for Europeans.”! Thomas Pownall, the former Governor of Massa-
chusetts, spelled out the implication when he wrote that Indians:

... were not land-workers, but hunters; not settlers, but wanderers. They would there-
fore, consequently, never have, as in fact they never had, any idea of property in land,
of that property which arises from a man’s mixing his labour with it. They would
consequently never have ... any one communion of rights and actions as extended to
society; any one civil union; and consequently they would not ever have any govern-
ment.”*

For the British colonies in North America trade was the means of securing peace
along the vulnerable northern and western frontiers, allowing greater colonial
settlement and the gradual extension of British colonial government. Johnson
nonetheless castigated colonists and policymakers alike for their short-sighted-
ness, who ‘from the confidence in our scattered numbers and the Parsimony of
our People, who from an Error in Politicks would not spend to save ...”* The
advantages of the former French system of trade were well recognized in the
colonies, if not in England.”* As General Gage put it, ... the whole business of
Indian Commerce was transacted greatly to the benefit of the [French] Crown,
to the general satisfaction of the Savages, without Trouble or Expense to Gov-
ernment, and the Trade flourished exceedingly’” Johnson also knew that the
northern British colonies depended on the good will of the Iroquois. Pressing
claims to British dominion too far in the absence of actual military power to
enforce them was futile and counterproductive. Johnson was blunt:

I know that many mistakes arise here from erroneous accounts formerly made of
Indians; they have been represented as calling themselves Subjects, although the very
word would have startled them, had it ever been pronounced by any interpreter. They
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desire to be considered as Allies and Friends and such we may make them at a reason-
able expence ...

The great lesson of the frontier, Johnson concluded, was that “... Interest is the
Grand tye which will bind them [the Indians] to us ... [but] their desire of plun-
der will induce them to commit Hostilities whenever we neglect them’’®

Johnson thus suggested a ‘Distribution of some little Favours to’ the Iroquois
in order to maintain a ‘quict Possession of our distant Posts’ while the ‘settled
Frontier’ was steadily built up to the point that they could be overwhelmed.”
Here trade was a mechanism to placate the Iroquois, thereby obviating British
military weakness on the frontier, while enabling the consolidation of settle-
ment.”® The English also resorted to the legal subterfuge that in defeating the
French, the Iroquois, and other Indigenous nations the Iroquois claimed to have
conquered in the late war with the French, had been placed under the sover-
eignty of His Britannick Majesty. This approach, however, did not always wash
on the frontier, and Indigenous peoples reminded the colonists that the French
‘... never Conquered us ..., nor had the Indians given any consent to subjection.”
Indigenous sachems for their part knew what the British were trying to achieve,
and tried to use their control over the supply of goods or their military position
to extract as much independence as they could. In doing so, they also sought to
bring the treaty negotiation process more closely in line with their own Indig-
enous traditions of oratory, protocol and negotiation.*

British negotiators attempted to circumvent this by relying on their capacity
to manipulate trade and ‘traffick’ by threatening to withdraw ‘all our Traders
and Smiths from amongst you, or by claiming a power based on the regulation
of trade, ‘to prevent your [the Indians] being imposed upon by the Traders’*!
Another strategy, with later implications for Australia, employed by Indian
agents was to distribute symbols of office (gorgets or medals) along with other
gifts as a means of appointing Indigenous leaders. These intermediaries would
be responsible to colonial authorities, and answerable for their people’s con-
duct.® The French had also tried the same tactic with the Christian Iroquois,
who rebuffed the effort by curtly reminding their French allies, ‘It is only we who
can give ourselves chiefs’*

The emphasis on trade as a mechanism of colonial diplomacy with Indig-
enous peoples in America must therefore be seen as part of the established
practice of British imperial administration. Trade was not only a mechanism by
which lines of communication could be opened with Indigenous peoples. Euro-
peans also saw it as the means by which to obtain a tacit or express Indigenous
consent to imperial administration. It was for this reason that when Captain
Cook was sent on his first voyage into the Pacific Ocean he was instructed to
obtain Indigenous consent to any acts of possession he was authorized to under-
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take. What is more important for our purposes, however, is how he was urged to
obtain that consent.®*

“With the Consent of the Natives’

As is now well known, Captain Cook was instructed in 1768 to observe, chart
and report on the advantages Britain might acquire from the presumed south-
ern continent Terra Australis Incognita. Most importantly, he was required to
‘observe the Genius, Temper, Disposition and Number of the Natives, if there
be any, and endeavour by all proper means to cultivate a Friendship and Alliance
with them’ This was to be accomplished by presenting ‘the natives’ with ‘presents
of such Trifles as they may Value; inviting them to “Traffick’ and taking care to
show them ‘every kind of Civility and Regard. Finally, the ‘secret instructions’
authorized Cook, ‘with the Consent of the Natives to take possession of Con-
venient Situations in the Country in the Name of the King), or, if uninhabited, to
‘take Possession for His Majesty by setting up Proper Marks and Inscriptions’®

There has been much debate on the meaning of this instruction, or to be
more precise on the relative importance the Admiralty and Cook could or
should have placed upon it.* Lying behind the ‘Instructions’ was a framework
of ideas Europeans used in the effort to translate Indigenous difference to Euro-
pean familiarity, rendering them ‘knowable’® This framework allowed the
English to translate what was ‘strange} ‘new’ or ‘exotic; into categories that were
‘understandable’ #0 them and hence able to be judged and evaluated as ‘inferior’
in comparison with their civilized ‘superiority’® The key to this effort of transla-
tion was the ubiquity of ‘traffick’ or trade as both a mechanism of interpretation
as well as communication and consent.

Cook’s ‘Instructions’ linked the ‘obtaining’ of ‘consent’ to the exchange of
trifles. These instructions generally conformed to earlier instructions issued to
captains Wallis and Byron but, significantly, Cook was also given an additional
list of ‘Hints” from James Douglas, fourteenth Earl of Morton and President of
the Royal Society. Lord Morton’s ‘Hints’ implored Cook to avoid bloodshed, to
recognize that the Indigenous inhabitants were ‘the work of the same omnipo-
tent Author, equally under his care with the most polished European’s to consider
that they ‘are the natural ... legal possessors of the several Regions they inhabit,
and that possession would only be justified by ‘their voluntary consent’*’

Morton’s ‘Hints’ are an important study in the articulation of European
thought for a colonial context. In recent work on Cook, however, the ‘Hints’
barely raise a mention, and where they do they are characterized blandly as an
example of naive though sincere Enlightenment humanitarianism or of ‘mannerly
imperialism’”® This characterization misses the import of the ‘Hints. Morton’s
sentiments were a direct expression of a long tradition of Royal Society instruc-
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tions to travellers and correspondents on how to observe and what to report
on the lives of Indigenous peoples throughout Britain’s fast growing Empire.”!
Cook was to open a ‘traffick” allowing careful observations of the natives’ cur-
rency (if any existed), their religion, morals, order, government, ‘Distinctions of
Power” and ‘Police’. The crux of these observations was to open communication
by means of ‘traffick’. This ‘traffick], however, was not ‘gifting, an exchange of
tokens of good will. Nor was the purpose of ‘traffick’ simply to open a line of
communication. ‘Traffick” here was an interpretive device.”?

Many of those who have written on Cook’s voyages have devoted attention
to the practice of ‘traffick’. For some, the instances of ‘trafficking’ on the beach
or from the side of the ship represent little more than forms of exchange.”® For
others, the ‘trafficking’” between Europeans and islanders represented points of
cultural contact charged with potentially devastating mutual misunderstandings
and incomprehension.” Much effort has gone into trying to interpret Indige-
nous understandings of ‘traffick’ through the reconstruction of their moral and
spiritual outlooks. In few cases are any cfforts made to do the same for Euro-
pean understandings, for theirs no less than the Islanders were framed by deeply
entrenched assumptions that require careful reconstruction.

In European thought, few connections were more fundamental than that
between property and politics. Put simply, relations of private property signified
established rules or laws that differentiated one person’s property from anoth-
er’s. The existence of such laws themselves entailed the existence of a system of
government able to proclaim and enforce such laws. Consequently, Indigenous
participation in ‘traffick’ was used by Europeans to judge Indigenous political,
legal and social structures. In making these judgements Europeans were not
seeking only to interpret Indigenous peoples, they were also trying to find a way
to control them.

The wording of Cook’s ‘Instructions’ and ‘Hints’ both linked the obtain-
ing of ‘consent’ to the exchange of trifles, the establishment of ‘traffick’ This is
precisely what Cook did in Tahiti and New Zealand. Almost the first thing he
did on Tahiti was to draw up ‘Rules’ for ‘the better establishing’ of a ‘regular
and uniform Trade’” In recent literature on Cook, his trade ‘Rules’ and their
enforcement receive patchy attention. Thomas ignores them almost completely,
but makes special note of Cook’s harsh disciplining of sailors who attempted to
circumvent the ‘Rules) and of his stern determination to punish islander ‘thefts.?
Salmond on the contrary devotes special attention to Cook’s ‘Rules’ and sces
them as an effort to put the benign intentions of Lord Morton’s ‘Hints™ into
practice.”” In neither case do we see how the ‘Rules” helped set the tone for Euro-
pean cfforts to control potentially subversive ‘trafhick’ with the islanders and, in
doing so, to entrench European notions of property and its value.
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Cook’s ‘Rules’ consisted of five points. The first set the tone by requiring
‘fair means to cultivate a friendship with the Natives. The second stipulated the
appointment of a ‘proper person’ to conduct all trade for provisions with the
islanders, and forbade private trade. The third point held the sailors liable for the
costs of any equipment stolen by the islanders, and the fourth also threatened
punishment to any sailor found to ‘imbezzle, trade or offer to trade’ items of the
ship’s stores. Finally, trade in cloth or iron tools and implements was forbidden
except for procuring provisions.”®

These ‘Rules’ were partly a response to the difficulties encountered by Captain
Wallis whose previous journey to Tahiti in HMS Dolphin had been endangered
by the unregulated trade in iron nails for sex with Tahitian women.”” For Europe-
ans, this form of trade represented prostitution, a ‘monetary’ exchange for sexual
service. They were only dimly aware of the ritual, spiritual and kinship signifi-
cance that the exchange signified for the Tahitians. Nor were they fully aware of
how possession of previously unknown iron tools exacerbated and fuelled island
factionalism. None of these layers of significance, however, were as important for
Wallis as the economic regulation of this particular kind of ‘traffick’. So vigorous
did this ‘traffick’ become that nails and hooks were pulled from the hull, and the
English rapidly discovered that this ‘illicit’ trade devalued their currency and
hampered their ability to buy desperately needed provisions for the return voy-
age (absolutely vital to a crew already suffering from scurvy).

Cook’s ‘Rules” were also an effort to assert control over the trade exchange
with islanders who, Europeans believed, did recognize some form of private
property.'® Cook was quick to find that the islanders were able to exert con-
siderable control over exchange rates, demanding high payment for the island’s
small but highly prized hogs. On one occasion, Cook lamented, ... thus we see
those very People who but two years ago prefer’d a spike Nail to an Axe ... have
now so far learnt the use of them that they will not part with a Pig of 10 or 12
pounds weight for any thing under a Hatchet ... and small Nails ... are of no Value
at all .."%" Just as importantly, however, the ‘Rules’ also served to identify Cook
as a source of authority on the island. Not only were sailors to be punished for
embezzling the ships stores, but for cheating or stealing from the islanders.'®

A particular problem that Cook sought to resolve were the many incidents
of islander appropriation of European goods (including such items as the ship’s
quadrant, Doctor Monkhouse’s opera glasses, a musket and rake, Joseph Banks’s
waistcoat and even Cook’s own stockings, stolen from beneath his head while
sleeping). Europeans saw these as cases of theft that had to be punished and
redressed.'” The shooting dead of one islander (who took a musket) was used by
Cook ‘to convence them [the islanders]’ by ‘every means’ that ‘the man was kill'd
for taking away the Musquet and that we still would be friends with them’'*
When the extremely valuable quadrant was taken, Cook ‘resolved’ to ‘detain all
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the large Canoes that were in the Bay’ and to ‘seize’ the noble Tutaha ‘untill the
Quad® was produce’d’'® On this and other occasions, the chieftain Te Pau was
instrumental in negotiating the return of items to the Europeans, and for this
reason Banks gave him the name ‘Lycurgus. More than just a classical allusion,
Lycurgus was the famed law-giver of ancient Sparta, and the invocation of his
name on Tahiti once again linked the European imagery of ‘savages’ as analogous
to ancient Lacedaemonians.'® Lycurgus was famed not only because his laws
founded the Spartan Empire, but because those laws and the greatness of Sparta
were held to be synonymous in European thought with a notion of civic virtue
based on austerity, simplicity, equality and common ownership. Ancient Sparta,
of course, was held to exhibit a kind of pre-legal and pre-governmental virtue
long extinguished from more civilized communities that relied on less virtuous
but more effective governmental systems of law and punishment.

In the absence of such civilized mechanisms of government on Tahiti, Cook’s
trade ‘Rules’ served the purpose.’” The same kind of governmental assertion
took place on colonial frontiers in North America where Europeans used trade
as both a form of communication and an effort to control Indigenous popula-
tions. For Indigenous people, the exchange of goods could underscore good will,
clear a path to agreement in negotiations or cement alliances. For Europeans, the
exchange of goods evoked images of generosity on their part, and submission
to and dependence on Europeans on the Indigenous peoples’ part. The regu-
lar trade negotiations between Indigenous and European traders testify to the
importance that Europeans attached to maintaining as much control as possible
over the exchange rate.'”® For Europeans, Indigenous control of exchange — by
withholding supply of pelts or by demanding higher payment, or by theft — had
to be resisted because it represented a weakening of the European’s bargaining
position and hence of their imperial power. Similarly, the assertion of imperial
authority through trade linked the legitimacy of that authority to its capacity
to provide justice. Wanton frauds committed by traders threatened to destroy
Indigenous goodwill, and for this reason, colonial governors recommended
more effective regulation of the terms of trade.'”” On Tahiti, Cook was also con-
scious of the need to control the terms of trade. Reflecting on his stay in Tahiti,
Cook took obvious pride in proclaiming that, ‘Our traffick with this people was
carried on with as much order as in the best regulated market in Europe ...

In his subsequent stops in New Zealand and New Holland (Australia), Cook
attempted to establish similar relationships between ‘traffick’ and taking ‘pos-
session’. Throughout New Zealand, Cook’s crew were able to engage in a variety
of trade exchanges with Maori, aided by the linguistic skills of the Ra‘iatean
islander who accompanied them, Tupia. Maori were regarded by the Europeans
as exhibiting obvious signs of civilization, as evidenced by European admiration
for Maori fortress-building, agriculture and canoe manufacture."! In taking pos-
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session of Totara-nui (or Queen Charlotte’s Sound as he called it), Cook records
an unusual form of exchange in return for Indigenous ‘consent. The resident
Maori, he wrote, gave their ‘free consent’ to set up two posts with inscriptions
claiming priority of European discovery and possession. In return he then ‘gave
to every one present one thing or a nother, to the old men I gave silver three-
penny pieces dated 1763 and spike nails with the Kings broad Arrow ... things
that I thought were most likely to remain long among them’. After taking formal
possession of the Sound and ‘adjacent lands, he recorded that the officers toasted
the king’s ‘hilth in a Bottle of wine’ and gave the empty bottle to ‘the old man’
(Topaa) ‘with which he was highly pleased’''?

The unstated political and moral significance attached to such exchanges by
Maori and Europeans alike were very different. For Maori, exchange of goods
was governed by the principle of uzu (or balance) which required ‘reciprocal
exchanges, gift for gift, insult for insult.!"* As Salmond argues, according to ‘this
philosophy of utu, impositions of superiority (or whakahiibii) were vigorously
resented; and ritual cannibalism might occur as restitution for the insult of a
lack of reciprocity.' European notions of commerce, however, were inextricably
entwined with a range of other concepts such as civilization, savagery and sover-
eignty which enabled them to employ trade and ‘traffick’ in colonial contexts in
order to obtain what they took to be Indigenous ‘consent’ to subjection. Euro-
pean understanding of their ‘consent’ was tied to European assumptions about
Maori (and others’) savagery. Consequently, Maori cannibalism was interpreted
by Cook and his crew as a startling reminder that despite Maori willingness to
trade, or their engagement in agriculture, or sophisticated building and intri-
cate canoe manufacture, the Maori remained dangerous ‘savages. As Salmond
described it, the disjunction between Maori and European understandings was
underlined by the fact that Maori ‘were neither mercantilists nor free-traders,
nor did they subscribe to European ideas of private property — especially when
they gave Europeans the right to take other peoples territory and resources.'"®

For Cook and his companions, this disjunction did not preclude the effort to
establish a relationship between ‘traffick’ and Indigenous consent in Tahiti and
New Zealand. In New Holland Cook found a markedly different situation.''¢
While Cook and his companions construed the Tahitians and Maori as ‘uncivi-
lized), they thought them more ‘civilized’ than the inhabitants of New Holland,
who were far less eager to ‘traffick’ with the English, and far less interested in the
goods the English had to offer (a point that Dampier had noticed less than one
hundred years earlier on the Western shores). As Cook concluded, ‘In short they
seem’d to set no Value upon any thing we gave them, nor would they ever part
with any thing of their own for any one article we could offer them ...'"” Cook’s
‘Official Log’ and journals make hardly any mention of an attempt to gain the
natives’ ‘consent), and the reason may lie in the ‘Private Log} which does make a
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passing mention of an attempt to obtain ‘consent’. The entry in Cook’s ‘Private
Log’ for Sunday, 29 April 1770 records the following encounter:

We saw several of the natives on both sides of the harbour ... As we approached the
shore the natives all made off; except two men, who at first seemd resolved to oppose
our landing. We endeavour'd to gain their consent to land by throwing them some
nails, beads, &c, ashore, but this had not the desir'd effect; for, as [we] put into the
shore, one of them threw a large stone at us, and as soon as we landed they threw two

darts at us, but the fireing of two or three musquets, load with small shott, they took
118

to the woods, and we saw them no more.
The entry then goes on to say that they inspected the ‘few poor huts’ by the shore
in which they found some terrified children, and they ‘left some strings of beads,
&c’ In the slightly more detailed journals, which incidentally do not employ the
term ‘consent, Cook noted that the beads they had left remained in the hut the
next day, surmising that ‘probably the natives were afraid to take them away’!"”?

When Cook did take possession of the east coast of New Holland, no men-
tion was made of any consent from or consultation with Indigenous stakeholders
in the transaction. Having ascertained that no European nations already claimed
possession of the coast of New Holland, Cook saw no obstacle to taking posses-
sion for King George III. On 22 August 1770, Cook’s ‘Official Log’ contains
the following entry: ‘At 6 possession was taken of this country in his Majesty’s
name and under his coulours; fired several volleys of small arms on the occasion,
and cheerd three times, which was answered from the ship’ Part of the reason
for the absence of Indigenous people is that Cook and his contemporaries dis-
missed any notion of Indigenous polity, such as the ‘kings’ or even ‘chiefs’ they
had encountered elsewhere.”?® Throughout their imperial enterprise, Europeans
and especially the British came to rely upon understandings of ‘government’ and
sovereignty as concomitants of relations of private property. The ubiquity of
‘traffick’ in Cook’s peregrinations across the Pacific thus echoes the framework
of ideas linking sovereignty (and treaty) to property via engagement in ‘traffick’
or trade.

In January 1788, the first permanent British colony was planted in New
Holland/Australia at Sydney Cove under the governorship of Captain Arthur
Phillip. Ostensibly designed as a penal colony, the plan for a colony had also
been formed in response to Britain’s geo-political rivalry with France for control
in the Pacific. Another reason for choosing Australia for the site of the colony
was that Cook and Banks had noted very few Indigenous inhabitants who did
not appear to constitute a recognizable sovereign authority. Consequently, Brit-
ain’s new colony was to be established without contest from other European
sovereigns, and (it appears to have been assumed) without resistance from any
Indigenous sovereigns. This situation contrasted markedly with the complexi-
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ties of colonization in North America, where British claims to sovereignty had
to contend with Indigenous, Spanish, French and later United States claims to
the same. This contestation, coupled with the limits and barriers to European
colonial settlement, gave Indigenous Americans a bargaining power they were
able to use in skilfully playing off one claimant against another.

When Captain Cook took possession of the east coast of Australia, he made
no mention of trying to obtain any Indigenous ‘consent. What he did men-
tion, however, was that he had first ascertained that, so far as he could tell, no
other European power had already taken possession of the coast. This mention
is significant in two respects. First, it underscores the central assumption of Aus-
tralia’s colonization, that the Indigenous inhabitants possessed no sovereignty
over the land. Second, it emphasizes the fact that Australia’s colonization, unlike
the colonization of the Americas, would not be contested by any other European
power. What this meant in the years to come was that the British authorities did
not have to appeal to the Indigenous inhabitants for alliance against, intelligence
about, or other assistance in war with any other non-British colony. Similarly, for
the Indigenous peoples, the consequences were far reaching. They would not be
able to turn to any other colonial power for aid against the British. They would
not be able to play a double game with hostile colonies as the Iroquois had so
successfully done for over 200 years. Instead, they would confront a single colo-
nial presence who believed that they had asserted their own sovereignty over
the land, and assumed control over an Indigenous population they regarded as
‘savages.'*! Some of the implications of that assertion will be explored in the fol-
lowing chapters.



3 DIFFICULT SUBJECTS

Everything we know about the ‘Instructions’ given to Captain Arthur Phillip,
the naval officer selected as Governor of the first British colony in the land Cook
had named New South Wales, shows them to have been the product of care-
ful deliberation.! Dated 25 April 1787, the ‘Instructions’ had been drawn up
under the auspices of the Secretary of State, Lord Sydney, and they authorized
Phillip to direct a fleet (eventually consisting of 11 ships) carrying about 250
marines and 750 convicts to Botany Bay in New South Wales. In addition to the
instruction given him to order and secure the settlement, Phillip was enjoined
to use ‘every possible means’ to ‘open an intercourse’ with the Indigenous
inhabitants, to ‘conciliate their affections, commending ‘all our subjects ... to live
in amity and kindness with them’? Significantly, the ‘Instructions’ also required
Phillip to punish any European offences against the Indigenous people, and to
determine ‘in what manner our intercourse with these people may be turned to
the advantage of this colony’?

According to Frost, Phillip’s ‘Instructions’ reflected the recently developed
norms of imperial acquisition fostered by British imperial administration.
According to those norms, New South Wales was declared to be a terra nullius,
aland inhabited (but not owned) by supposedly ‘uncivilized’ peoples. It was the
European ‘discovery’ and timely occupation and cultivation of the land that jus-
tified the act of imperial possession.* In the view of the British authorities, the
Indigenous inhabitants were not considered to be owners of the soil, but neither
were they to be driven to extermination, for this act of colonization was not to
be a conquest. As Frost sces it then, Phillip’s ‘Instructions’ were a product of the
carnest desire of the Pitt the Younger’s ministry to extend Britain’s Empire in
the South Pacific according to the just standards of international law then in
operation. Colonization was not only effected by laws and institutions, but by
a series of assumptions, concepts and arguments drawn from Western political
thought.®

In this chapter (and those following), I will argue that applications of con-
cepts of ‘savagery’ in the early Australian colonial context were already implied
by Governor Phillip’s instruction to ‘conciliate’ the ‘affections’ of the Indig-
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enous inhabitants. The projection of Indigenous ‘savagery’ in Australia placed
the Indigenous inhabitants in the position of being subject to British law and
theoretically entitled to its protection. Official discourse of the period, discussed
in the first section of this chapter, implies that the Indigenous people were not
regarded as having the same status or rights as white, European ‘British subjects.
This is because the very concept of the ‘British subject; discussed in the second
section of the chapter, entailed a particular view of the subject as a rights-bearing
individual (and sometimes as a member of the English nation) in a mutual rela-
tionship of rights and obligations with the British sovereign. This conception
of the subject raised questions about the appropriate status of other subjects,
especially those who were subject to imperial rule but not themselves ‘Britons.
One response to these questions prompted by the exigencies of colonial warfare
will be discussed in the final section of this chapter. This was to negotiate their
status by means of treaties. For all the deficiencies of these treaties, they did at
least recognize the possibility of a negotiated relationship between Indigenous
peoples and the imperial sovereign. Such treaties were conspicuously absent
from Australia’s colonization, and in the following chapter I will suggest that
the ambiguity of Indigenous legal status as well as presumptions about their
‘savagery” were both unsettled and strengthened by the patterns of Australian
frontier violence.

Conciliating their Affections

The origins of the idea that the British pursued ‘conciliation’ by peaceful trade
and justice rather than practising violent conquest originated in England’s early
imperial endeavours in the sixteenth century. Here pro-imperial propagandists
painted a picture of virtuous English, Protestant and gentlemanly colonization
in opposition to Catholic, Spanish vice and violence. In 1596, for example, Sir
Walter Raleigh’s account of the Bewtiful Empire of Guiana drew the distinction
most clearly:

Nothing got us more loue among them [the Indians of Guiana] than this vsage, for I
suffred not anie man to take from anie of the nations so much as a Pina, or a Potato
roote, without giuing them contentment, nor any man so much as to offer to touch
any of their wives or daughters: which course, so contrarie to the Spaniards (who
tyrannize over them in all things) drew them to admire his Majestie, whose com-
mandment I told them it was, and also wonderfully to honour our nation.®

Historians of Australian colonization have interpreted Phillip as an exponent
of a similar kind of conciliatory policy. Indeed, Frost sees Phillip as the embodi-
ment of ‘enlightenment and evangelical precepts’ that were broadly humane,
tolerant and committed to ensuring the Indigenous people’s material and spir-
itual welfare.” Clendinnen identifies in Phillip a ‘rare’ determination (‘possibly



Difficulr Subjects 55

unique in the gruff annals of imperialism’) to achieve and sustain the “friend-
ship’ of the local Indigenous population.® As she describes it, Phillip began his
Governorship by secking to extend to the Indigenous population the benefit of
protection under British law.” Through the trials and tribulations of the early
colony, and in the face of tenuous communication (not to mention plentiful
cases of mutual incomprehension), Phillip’s achievement was to come to see the
need for ‘conciliation’” between the structures and practices of Indigenous and
British law."® In these accounts of Australia’s early colonization, Phillip emerges
as the agent of a peculiarly British colonial policy, which from 1788 centred on
the extension to Aboriginal peoples of the legal status of British subjects."!

In fact, however, among the various original proposals for a colony in New
Holland considered by the Pitt Ministry in the 1780s little if any mention was
made of the Indigenous inhabitants, who seem to have been assumed to be
too few to rate a mention.'? That said, Phillip’s ‘Instructions’ clearly reflected a
knowledge of the difficulties that Cook and Banks had experienced in using trade
or ‘traffick’ in New Holland. One clause makes reference to having sufficient
supplies of livestock, weapons and ‘other Articles of Merchandise’ to ‘barter’
with the Indigenous peoples. But, in a phrase crossed out from the handwritten
copy, the Indigenous inhabitants are described as having an ‘ignorance of the
value ... for such Articles. References to the Indigenous inhabitants, however,
are rare.'?

The main part of the ‘Instructions’ conferred sovereign powers on the Gov-
ernor. Consonant with this, the Governor was authorized to establish a court,
make regulations for the governance of the colony, and to punish all crimes
committed in the colony by the colonists. Given the overwhelming majority of
colonists were in fact convicts (of whom Phillip held a conventionally low opin-
ion), the emphasis on the punishment of crimes is hardly surprising, but at least
one of the ‘first flecters’ thought the Governor’s powers were ‘more unlimited’
than ‘was ever before granted to any Governor under the British Crown’'* The
ambit of this authority also included the punishment of any crimes committed
by the colonists against the Indigenous people. What is significant about these
powers and the ‘Instructions’ themselves is that they make no mention at all of
the Indigenous people being regarded as ‘British subjects. What they do say is
that by the judicious use of powers authorized by the official ‘Instructions), the
Governor was to use ‘every possible means’ to ensure that ‘all our subjects’ live ‘in
amity and kindness with then’.">

This wording means that British policy in 1788 accepted a firm distinc-
tion between the ‘King’s subjects’ and the Indigenous inhabitants.'® From 1788
Indigenous Australians found themselves in fact to be anomalous subjects,
neither voluntarily conciliated nor involuntarily subjugated by conquest.'” All
empires categorize those whom they hold subject to its power. Samson argues
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that in the Spanish Empire racial administration categories were central. Specific
terms designated one’s ‘breed’ and the term Indian was a specific ‘administrative
designation’'® In the British Empire too administrative categorization operated,
but in the late eighteenth century it rested less on racial than linguistic forms."
Here the wording of Phillip’s ‘Instructions’ gives pause for more thought. The
language used was not chosen at random. Rather, words conveyed meaning in
terms of description (which for the users was never value-neutral, but morally
loaded) and in terms of circumscribing the limits of possibility. ‘Indian) the term
Cook had used in speaking of the Indigenous Australians, was familiar from the
North American context. There, Indians could be spoken of as trading partners,
allies, warriors, enemies, treaty negotiators and possibly as fellow ‘subjects’ Some
carly colonists, such as Watkin Tench, spoke of Australian Aborigines as ‘Indi-
ans. Officially, however, the term ‘natives’ was preferred. In legal discourse, the
term ‘native’ could refer to children born of parents who were citizens in a par-
ticular state. Used in reference to those regarded as ‘savages, the term ‘natives’
implied other significant deficiencies — such as a lack of political organization or
interest in trade — contrasting with prevailing perceptions of American Indian
warrior virtue and active interest in trade.?

In order to ‘conciliate the affections’ of the ‘natives, Phillip was specifically
instructed to use his powers to punish offences by the colonists against them.
This exercise of power was intended to ensure that the ‘King’s subjects’ would
‘live in amity’ with the Indigenous inhabitants.?' Indeed, what is interesting
about this instruction is not any apparent imputation of British subject status
to the Indigenous peoples, but the frank assertion of British sovereignty, and
the sweeping denial of any Indigenous sovereignty. Here, the full significance of
the phrase ‘conciliate their affections’ becomes more ominous. Had the draft-
ers of the ‘Instructions’” wanted, Governor Phillip could have been required, as
generations of colonial governors in North America had been, to negotiate trea-
ties with the Indigenous peoples. That he was not reveals that the decision had
already been made in England that the Indigenous inhabitants were unable or
unwilling to negotiate any such treaties.”

The Indigenous inhabitants of Australia were almost uniformly portrayed by
the colonists as ‘savages’ whose status in the new colony was at best uncertain.
Colonial observers in Australia noted that the Indigenous peoples of New Hol-
land appeared to fit perfectly the European image of ‘the savage™ ‘revengeful,
jealous, courageous, and cunning) just as ready to avenge any perceived wrong
as to lie about ‘in the sun’ with no thought of ‘provision for the morrow’* In
his initial dispatches to Westminster, Governor Phillip spoke of the Indig-
enous peoples as living in a ‘state of nature} and having no conception of private
ownership.?* The problem, then, was that the Indigenous peoples appeared to
exhibit a condition of dangerous egalitarianism in terms of property ownership
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and political rank. Colonists made regular mention of the Indigenous people’s
lack of interest in trade or ‘traffick} and that they had apparently little regard
for items of personal property. Elizabeth Macarthur, for example, noted that
the Indigenous inhabitants accepted ‘presents” from the colonists as ‘children
do playthings; just to amuse them for a moment and then throw them away
disregarded’” What the colonists often did not see was how those items might
have been given and exchanged between Indigenous people according to their
own rules of reciprocity. The impression formed by the colonists, however, was
that the Indigenous people lived without ‘any civil regulations’ or ‘any degrees of
subordination among them’* Collins’s Account is even more explicit, referring
to the Indigenous inhabitants as ‘living in that state of nature which must have
been common to all men previous to their uniting in society, and acknowledging
but one authority’”

The early observers and administrators struggled to ‘understand’ the kind
of ‘savage’ order within and between the tribes.?® As Phillip observed in his dis-
patch to Lord Sydney in 1790, “There is every reason to believe that the women
are treated as inferiors by the men, who employ them constantly fishing in the
canoes. The men seldom fish with the line ... their chief employment is the
chase” The observation on the ‘inferiority’ of women is a constant theme in
early European accounts, and was regarded as a key index of civilization.” The
other important criterion in early colonial accounts was the reference to living
by ‘the chase’ or hunt. Here we can fully appreciate the way in which the Euro-
pean ‘understanding’ of Aboriginal people was framed by European notions of
savagery. As Alexandro Malaspina put it in 1793,

This wandering Nation, without agriculture and industry and without any prod-
uct which would attest their rationality, frugal by necessity and timid by character,
received the first Europeans without surprise ... but neither the strangeness of colour,
nor clothes, nor arms, nor whatever means devised by Captain Cook to arouse their
cupidity, nor the efforts of European Artfulness, excited their imagination or covet-
ousness, and at the end of many days, he saw with surprise, that they abandoned the
same articles which they had been made gift of ...*!

Consequently, Indigenous people were regarded as ‘savages’; too uncivilized for
a treaty to be made. Indeed, Governor Phillip tacitly admitted that the Indig-
enous people of Australia had been involuntarily subjected to British rule when
he expressed his determination ‘if possible’ to bring the ‘native inhabitants’ to ‘a
voluntary subjection’®

European notions of savagery applied in Australia were well established in
eighteenth-century political and economic thought. In what has come to be
called the ‘stadial theory’ of social development, Adam Smith and his contempo-
raries claimed that all societies pass through particular stages of moral and social
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progress from savagery to civilization. A key to this process was the development
of civilized manners which emerged from the development of more advanced
agricultural and commercial economies.” Dugald Stewart thought this ‘conjec-
tural history” was a significant contribution to modern thought.** In developing
it, however, Stewart argued that Smith ‘followed the plan ... suggested by Mon-
tesquieu; endeavouring to trace the gradual progress of jurisprudence ... from the
rudest to the most refined ages ...

In The Spirit of the Laws Montesquieu had characterized ‘savages” as ‘hunt-
ing peoples’ existing in ‘small scattered nations, with no permanent social bonds
and loose family structures.® In a tone that almost exactly prefigured Morton’s
‘Hints’ and echoed John Locke’s link between money and civilization, Mon-
tesquieu identified coins as the vital ethnographic signifier.” For Montesquieu,
money implied a system of exchange underwritten by institutions of government
and law. This further entailed a settled social structure based on agriculture or
commerce. It was with something very like this understanding of the relation-
ship between property and polity that the British could take Indigenous people’s
willingness to engage in ‘traffick’ as a way of interpreting their moral, social and
political development.

At least part of the reason, then, that the British felt so sure that they did
not need to sign treaties with the Indigenous inhabitants of Australia can be
found in European notions of ‘savagery’ and their application in Australia. Such
notions clearly carried weight in the early colony. At one point in his invaluable
account of the early settlement, the Judge Advocate of the colony, David Collins,
recorded a conversation with the explorer Captain Matthew Flinders. Accord-
ing to Collins, Flinders reflected on the possible implications of the use among
some Indigenous people of large fishing nets and traps,

M. Flinders was of opinion, that this mode of procuring their food would cause a
characteristic difference between the manners, and perhaps the dispositions, of these
people, and of those who mostly depend upon the spear ... for a supply. In the one
case, there must necessarily be the co-operation of two or more individuals; who
therefore, from mutual necessity, would associate together. It is fair to suppose, that
this association would, in the course of a few generations, if not much sooner, pro-
duce a favourable change in the manners and dispositions even of a savage. In the
other case, the native who depends upon his ... spear for his support depends upon
his single arm, and, requiring not the aid of society, is indifferent about it, but prowls
along, a gloomy, unsettled, and unsocial being.?®

The implications of Flinders’s comments were wide-ranging. In European
thought, the ‘savage’ was held to be a pre-social being. Society, the mass of
interactions and inter-relations between formally autonomous, rights-bearing
and law-governed individuals (best exemplified in the societies of England and
Western Europe), was held to be a product of higher and later stages of civiliza-
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tion. Consequently, European colonists who saw themselves as the beneficiaries
of this higher level of ‘civilization’ regarded the Indigenous people they saw as
‘savages’ as constituting a major problem for colonial government. The baffling
indifference of Australia’s Indigenous peoples to European notions of profit and
property indicated a potential barrier to their absorption into ‘civilized’ colonial
society.

Thus, while official policy towards Indigenous people in Australia remained
focused on offering them the ‘protection’ of British law, the failure of concili-
ation rendered that protection uncertain at best. Much stress has been laid on
Phillip’s unusually strong commitment to the apparently humane tenor of his
‘Instructions’. This commitment was shown by his handwritten gloss on the
document,

I shall think it a great point gained if I can proceed in this business without having
any dispute with the natives, a few of which I shall endeavour to pursuade to settle
near us, and who I mean to furnish with everything that can tend to civilize them, and
to give them a high opinion of the new guests, for which purpose it will be necessary
to prevent the transport’s crews from having any intercourse with the natives, if pos-
sible. The convicts must have none, for if they have, the arms of the natives will be very
formidable in their hands, the women abused, and the natives disgusted.”

For Phillip, as for other colonists, the understanding of ‘conciliation’ was
informed by the strong sense of British superiority. As Lieutenant William Bra-
dley put t, the policy of ‘conciliation’ meant trying to ‘cultivate an acquaintance’
with the Indigenous people which was made all the more difficult because they
were casily over-awed by ‘our great superiority over them’® Phillip, however,
seemed to assume that British superiority was not equally shared, and could be
weakened by the unrestrained behaviour of the unruly convicts.

However this superiority was conceived, concepts of Indigenous ‘savagery’
and colonial ‘civilization” informed it. In concluding his Complete Account of the
Settlement at Port Jackson, the marine officer Watkin Tench surmised that the
Indigenous people of Australia exemplified the ‘state of nature’ — an image of
‘primitive’ human life prior to the development of government, law or society.
While some European philosophers, such as Jean-Jacques Rousseau, thought
that life in the ‘state of nature’ would be nobler than civilized life, Tench took
the more conventional view that it would be much more miserable,

A thousand times ... have I wished that those European philosophers whose clos-
est speculations exalt a state of nature above a state of civilisation, could survey the
phantom which their heated imaginations have raised. Possibly they might then learn
that a state of nature is, of all others, least adapted to promote [human] ... happiness
... That a savage roaming for prey amidst his native deserts is a creature deformed by
all those passions which afflict and degrade our nature, unsoftened by the influence of
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religion, philosophy and legal restriction: and that the more men unite their talents,
the more closely the bands of society are drawn and civilisation advanced ...*!

Though Tench could not deny an essential similarity between the Indigenous
peoples and his fellow European colonists — all were prey to the same ‘passions’ —
Europeans had the advantage that their own passions had been ‘civilized;, unlike
the ‘savage’ Indigenous peoples.

Elizabeth Macarthur wrote that Governor Philip left no means untried to
effect an intimacy’ with the Aborigines, but that all proved ‘ineffectual’ because
the Aborigines ‘could not be brought to a parley’* Other colonists, such as Tho-
mas Watling, felt that the policy of conciliation was both unfair and tyrannically
imposed:

... our governors ... have carried philosophy, I do not say religion, to such a pitch of
refinement as is surprising. Many of these savages are allowed, what is termed, a free-
man’s ration of provisions for their idleness. They are bedecked at times, with dress

which they make away with the first opportunity, preferring the originality of naked
3

nature; and they are treated with the most singular tenderness.
Watling’s primary objection, however, was that this ‘kindness’ contrasted with
the lack of ‘charity’ given to the convicts who were ‘at least denominated Chris-
tians’* For Watling, Christianity not only crossed the internal divide between
convicts and free colonists, but separated the colonists from Indigenous savagery.
Watling’s invocation of religion as the marker between colonists and colonized
is a reminder of the exclusivity inherent in the understanding of what it meant
to be a ‘British subject’ In so reminding us, Watling’s view invites us to consider
the concept of the British subject more closely before exploring its translation to
colonial contexts.

The Subject of British Political Thought

“The subject’ is an ambiguous concept in British political thought. Atits simplest,
the term referred to all those persons who owed allegiance to the sovereign.®
Its invocation in sixteenth-century British political thought, however, has been
linked to the contest between what has been called ‘patriotic’ and ‘patriarchal
‘paradigms’® Patriots, it has been argued, conceptualized an ‘active’ subject as
one whose commitment to the common good rested on their virtue, Protestant-
ism and Englishness. Patriarchalists on the other hand argued for obedience of
all subjects to godly monarchical power.”” But who exactly were these subjects?
I want to suggest here that references to the ‘subject’ in English and British
political thought have usually been framed by a number of crucial signifiers. The
first of these signifiers was the identification of ‘the subject’ as a ‘private’ per-
son, as opposed to the ‘public’ persona of the sovereign.® In the early 1530s, for
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example, Thomas Starkey referred to the social disorder caused by rampant self-
interest which prevented rulers from effectively protecting the interests of ‘theyr
subjectys.” The key distinction between the ruler and the subject was that the
ruler, as sovereign, represented the public life and body of the commonwealth,
whereas the ‘subyecte’ was purely a ‘pryvate man’ whose well-being was tied to
the ‘gud ordur) ‘cyvyle ordur’ and ‘pollytyke rule’ of the commonwealth.> In his
De Republica Anglorum of 1583, Thomas Smith referred to ‘subjects and citizes
of the commonwealth’ as ‘freemen’ in contrast to slaves or ‘bondmen who can
beare no rule nor jurisdiction over freemen’’! Subjects, then, were those whose
private liberties were secured by the sovereign and included all adult males from
great lords to yeoman farmers. Minors, women and bondmen, the latter cat-
egory including villeins and apprentices, were excluded from being considered
subjects. Smith maintained that subjects owed allegiance and obedience to the
monarch, who ‘hath absolutelie in his power the authoritie of warre and peace’
as well as the power to punish transgressions of the law.

Alongside this signifier of the subject as an individual whose status was
defined by a particular legal relation between the private ‘subject’ and the ‘pub-
lic’ sovereign was another signifier, that the subject was a ‘true born Englishman’,
On this view, the subject could be defined not solely in terms of a purely domes-
tic relation to the sovereign. The subject could also be identified in contrast
to the status of peoples outside that legal relationship, peoples perhaps living
under English sovereignty but without the rights of English subject-hood. In
English colonization in Ireland, for example, a firm distinction could be made
between English subjects (including Anglo-Irish colonists), who acknowledged
English law, and native populations (the Gaelic Irish), who continued to abide
by traditional (Brehor) law.>®* The Attorney General of Ireland under James I,
Sir John Davies, considered it an ‘error’ in English policy not to have made the
‘Irishry’ into good subjects which would have been the ‘principal mark and effect
of a perfect conquest’>

If the status of the Irish under English rule prompted concern, so too did the
status of Scots under the united crowns of England and Scotland under James
I (from 1607).> The union of the crowns posed the problem of how a single
sovereignty could be asserted over multiple legal systems (English and Scots),
while also raising concerns that in James’s ‘Britain’ the customary legal rights of
‘true born’ English subjects might be weakened. These problems were addressed
in Calvins Case (1608), in which it was determined that the monarch alone
could decide whether one were an enemy alien (the subject of a monarch at war
with England), an alien friend (the subject of a monarch at peace with England),
a denizen (a person made a subject by royal charter) or a natural born subject
(born of parents who were themselves subjects of the English monarch).>¢ Sir
Edward Coke argued in Calvin’s Case that English law (and hence subject status)
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automatically extended across lands conquered by the English monarch. Francis
Bacon, whose arguments as counsel for the plaintiff were eventually successful,
was of the opinion that the English monarch must first expressly declare ‘con-
quered’ peoples to be British subjects.’” Despite the difference, Calvin’s Case
appeared to extend the status of ‘British subject’ to all people born within the
territory (and colonies) of the British sovereign.*®

Karatani argues that Calvins Case established the rule that British sub-
jecthood was granted to ‘all men born within the king’s dominions) as well as
offered to all peoples in British colonies, ‘whether acquired by conquest, settle-
ment or treaty ... regardless of their enthno-cultural and linguistic differences.>
British political thinkers in the seventeenth century, however, came to think of
the subject in a contractual relationship with the sovereign which was not eas-
ily transportable to the colonies.®® The Civil War (1642-9) and the subsequent
trial and execution of King Charles I led defenders of the Protectorate Com-
monwealth, such as John Milton, to defend the execution of the King on the
grounds that Charles was a tyrant who had exceeded the trust reposed in him
by his people. Following Grotius, Milton defined the essence of sovereign power
as consisting in the natural right of self-defence naturally possessed by each pet-
son and entrusted to the sovereign to use to defend the commonwealth, punish
crime and maintain social order.®! Unlike Grotius, however, Milton argued that
this entrusted right could be resumed by the subject whenever the sovereign
broke their trust by ruling violently, serving their own interests or enslaving their
subjects, especially by invading their property.> The subject, unlike a slave, was
an active agent whose liberties and rights provided the rationale for sovereign
power, and whose right of judging the sovereign and of rebellion marked the
limit of sovereign power.®*

Milton’s radical defence of the rights of the subject was opposed to Thomas
Hobbes's account of the subject as a person whose freedom (‘corporall Liberty’)
consisted in whatever his or her sovereign permitted, or did not expressly forbid.
It was in this latter sense that Hobbes famously defined the liberty of the subject
as consisting in the ‘silence of the Law’, allowing the subject freedom ‘to do, or
forebeare, according to his own discretion’ and such freedoms as the law permits,
such as freedom of contract, freedom to choose a trade, place of residence, or
diet.** In so defining subjects, Hobbes argued that their liberty was tied to the
effectiveness of the state’s sovereignty, the purpose of which was to ensure the
‘Peace of the Subjects within themselves, and their Defence against a common
Enemy’® The subject retained no liberty to contest or oppose the sovereign,
except in those cases that involved purely personal self-defence (it being contrary
to the laws of nature that a subject could be understood to voluntarily concede
their right to existence). Hobbes’s express purpose of course was to construe the
relationship between sovereign and subject in such a way that the purpose of
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political association hinged on protection (of life and property). Consequently,
the subject must obey the sovereign only so long as the sovereign is able to pro-
vide effective protection, and when that protection ceases, the subject returns to
a ‘state of nature’ In this condition, which he famously equated to the condition
of ‘the savage people’ in America, individuals must provide for their own protec-
tion, or seek it under some other sovereign power.®

While the purpose of sovereignty was to provide protection, the mode
or operation of sovereignty consisted in the twelve ‘rights’ Hobbes specified
in chapter 18 of Leviathan, all of which framed sovereignty as a power over
(though exercised for the benefit of ) subjects. Of these twelve, Hobbes insisted
that the ninth right, ‘of making Warre, and Peace with other Nations, was cru-
cial because command of the armies ‘without other Institution, maketh him that
hath it Soveraign’?’ Sovereignty, then, might be thought of as ‘instituted’ by sub-
jects for their own benefit, surrendering to the sovereign the right to make laws,
adjudicate punishments and rewards. In the absence of such deliberate ‘institu-
tion, however, the command of armed force alone constituted the essence of
sovereign power.

It was Filmer’s idea of sovereignty (rather than Hobbes’s) as instituted by
god and unchallengeable by subjects that helped galvanize theoretical reflections
on sovereignty during the Interregnum (1649-59) and the Restoration of the
monarchy (1660).°® The central claims of Filmer’s opponents were that the indi-
vidual’s use of reason, and hence the ownership and use of property, should be
seen as god-given. Sovereignty was instituted not by god, but by human beings
for the protection of their property. The radical purport of these arguments was
still thought too extreme by most, and a premium was placed on limiting rather
than enhancing any supposed right to rebellion. Nonetheless, political wran-
gles over the exclusion of James II from inheriting the throne, and his eventual
replacement (by William III) in the ‘Glorious Revolution’ of 1688-9, created a
receptive environment for more strident notions of the contractual relationship
between subject and sovereign.” While the right to rebellion was still considered
too radical an assertion, the subject’s allegiance was described as conditional on
the effective fulfilment of the duties of sovereignty, namely, the protection of the
rights and liberties of free subjects.” In this formulation, the subject’s relation-
ship with the sovereign emerges as one based on self-interested calculation but
also, as the essential foundation for the pursuit of collective well-being by ensur-
ing national defence, the execution of laws, and the preservation of trade.”

One of the most radical statements of the rights of the subject in relation to
sovereignty in this period was John Locke’s argument that the liberty of the sub-
ject itself constituted sovereign power. The power of Locke’s ‘political society’
derived from the consent of the ‘subjects’ who constituted it, and was provi-
sional on the grounds that their ‘rights’ (life, liberty and estate) were protected
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and secured from infringement by having an independent means of adjudicat-
ing disputes.” In fact, Locke was reticent to use the language favoured by more
absolutist writers such Hobbes, preferring instead to speak of ‘men; ‘individuals’
or ‘persons’ rather than ‘subjects’; and ‘supream power’ rather than ‘sovereignty’
Indeed, Locke insisted that seeing the ‘making of War and Peace’ as the defining
feature of ‘sovereignty’ would allow any band of pirates who grouped together
on oath to become ‘sovereigns. Locke argued that the making of war and peace
was the prerogative of the ‘Supream Power’ or government of ‘Politick Societies,
namely those political associations established by consent for the mutual pres-
ervation of individual rights.” Crucially, Locke tied this understanding of the
provisional and delegated nature of ‘Supream Power’ to a historicized account
of the emergence of such societies in Europe, far in advance of supposedly infe-
rior types of association in North America.”* Though far from representative
of all British political thought, Locke’s historicized account of ‘more advanced’
political societies or states as those able to protect the individual rights of their
members (especially their property rights) by adjudicating disputes (through
law), and to protect the whole (by means of wielding the power of war and
peace) was not uncommon.”

By the early eighteenth century, then, British political discourse had come to
be characterized by a notion of the subject as a rights-bearer whose legal status
could be conceptualized in terms of a contractual relation binding the sovereign
and the people. Nonetheless, the national identity of the subject never entirely
disappeared, hence the continuing appeal of the image of English liberty as ‘one
of our first Principles connatural to an English Heart, to be tender and jeal-
ous of ... [liberty’s] loss and Abridgement!”® On this view, the relationship of
subjects to sovereign was conceived in terms of the protection of the rights of
‘Englishmen’ or ‘true Britains.”” The political settlement forged by the Glorious
Revolution reinforced an image of the inter-relationship between the rights of
the English subject and the English monarch.” As Shower putit, ‘... Englishmen
generally speaking are fond of a king, not only for his but their own sakes, and
consequently such Fondness can be but of an equal Duration with their Ease
and Liberty and a Suretiship of its Permanency; for the Loss or Fear of the Loss
of cither will quickly produce Aversion ...”” National tensions between English
and Scots over the possibility of Union between them (enacted in 1707) meant
that the exclusive rights of ‘the English subject’ and limitations on the English
sovereign would be claimed for all the subjects and the sovereign of the new
‘Great Britain’®

Emerging from this contestation over the rights of the subject and of the
rights of sovereignty was an understanding that the subject was an agent who
stood in a well-defined relationship to the sovereign state. The sovereignty of
the state consisted in its capacity both to secure peace at home, and to wage war
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abroad. In both activities, the ze plus ultra of state sovereignty was the power of
‘life and death’ over ‘the subject’. Subjects were those who lived in the domestic
peace that states were supposed to secure through the exercise of their sover-
eignty, to which they owed allegiance.’! The payoff, at least in the now familiar
terms of contractarian political thought, was that ‘the subject’ obtained from
their subjection the possession of certain rights (such as Locke’s famous triumvi-
rate, ‘Life, Liberty and Estate’). Conflicts between subjects over their respective
rights were thus removed from the realm of war by being ‘subjected’ to the adju-
dication of sovereign states (through the processes of law). The question that
remained was how far these rights were to be extended in the colonies beyond
Britain’s shores.®

The Subject of Empire

Although Calvin’s Case determined that British colonists took British law with
them to the colonies as a ‘birthright; the British Crown claimed the sole right
to legislate on matters of Habeas Corpus.*> Colonists, however, asserted their
entitlement to the rights and privileges enjoyed as British subjects.®* As New
York’s colonists framed it in 1691, their rights as ‘English subjects’ were threat-
ened as much by the encroachments of executive power as by the hostility of
non-subjects, the French and Indians.® In 1722, the Privy Council itself had
declared that British law was the ‘birthright of every subject’ and was carried
with them wherever they settled and thus immediately went into effect when
they settled in an ‘uninhabited country’® The problem was that such calls were
made by colonists who saw themselves as subjects with the same rights as those
subjects at home, but whose rights were asserted against non-English European
settlers (such as the French in Acadia) and non-European Indigenous peoples
(such as the original inhabitants in North America or India).*” The question was,
did these other peoples have the same rights as British subjects?

In 1710 colonial North American forces captured the French colony of
Acadia (subsequently Nova Scotia), and the conquest was confirmed by the
Treaty of Utrecht in 1713. In order to secure peace in the new colony, which
was dominated by pro-French, Catholic settlers and Indians more sympathetic
to the French than the British, Queen Anne’s government proposed to extend
the rights and legal protection (of person and property) as British subjects to
the French settlers in return for an oath of allegiance.® This offer was widely
rejected by the colonists, but subsequent governors were nevertheless instructed
to maintain the offer to any of the French colonists to ‘be protected in all their
Civill and Religious Rights and Liberties so long as they shall behave themselves
as becomes good Subjects .3 At least part of their refusal to take the oath of
allegiance lay in the paucity of protection that the British could offer from the
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Indians. By mid-century the hope that all the French colonists might become
‘good subjects’ had been watered down. In 1745, Lieutenant-Governor Mas-
carene wrote,

I have look’t upon them [the French colonists] as grafted in the Body of the British
Nation as an unsound limb indeed and therefore to be nurtur’d and by time and good
care to be brought ... first to become Subjects and after that good Subjects which ...
might be effected in some generations ...”

The conversion of French Catholic settlers into ‘good’ British subjects thus
presented very real difficulties. The legal status of the original Indigenous inhab-
itants of North America, on the other hand, was a source of long established
confusion.

Outside of the European context, Indigenous populations were regularly
excluded from being considered as British subjects, at least partly because Brit-
ish colonists were jealous to maintain their monopoly over the legal rights this
status bestowed upon them. Thus in relation to Africa and the regulation of the
slave trade there, writers distinguished between British subjects and the ‘naked
Natives’ with whom they sought to live ‘peaceably and quietly’ by means of trade
and ‘traffick’®! In regard to India too, a distinction between British subjects and
Indian ‘natives’ was maintained.” An carly proponent of the extension of British
law to India, Sir Edward Hyde East, spoke of the need for equal laws ‘in all mat-
ters of common concern between British and native subjects. Hindu and Muslim
Indians, he argued, were to be considered British subjects ‘in an enlarged sense’
rather than being denominated as heretofore ‘native inhabitants’” Those who
opposed this plan spoke of ‘the Natives” and the need to adopt laws and govern-
ment suited to their ‘character and customs’>*

In North America and Canada the British gained perhaps their longest con-
tinual experience of negotiated subjection to British imperial sovereignty. Here,
colonists negotiated with a variety of Indigenous populations who were some-
times at war with their colonies, at other times living peacefully beside them,
often supplying them with the goods they needed to survive, and sometimes
integrated within colonial society.” There was no coherent single colonial policy
framework governing what were complex encounters not only across obvious
linguistic divides, but between very different cultures. In particular, Europeans
and Indigenous Americans had very different understandings of sovereignty,
treaty and subjection. Many First Nations or American Indian treaty protocols
developed in a highly mobile context in which negotiations were conceptualized
as forms of ritualized kinship ceremonies involving mutual obligation.” They
presented chances to air grievances and condole for losses incurred in previous
conflicts. They were an opportunity to restate claims, to exchange gifts of good
will and to invoke previous agreements as a way of levering their Indigenous or
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European partners to perform their part of the agreement. They were also to
be conducted by skilled orators whose task was to recount the history of previ-
ous agreements and to articulate the claims of their people, but not to make
binding decisions on behalf of them. On this view, as Richter has argued, Indian
negotiators came to view themselves as partners with European colonists in
agreements that were mutually binding. By the terms of treaties they did not
so much ‘subject’ themselves to European sovereignty as seek to mobilize it to
their best advantage.” For Europeans, however, treaty negotiations were con-
ducted as part of the process of empire-building in which imperial sovereignty
and territorial extension were key aims. In this sense, Indigenous ‘partners’ were
conceptualized as ‘nations’ with distinct ‘territories’ inhabited by peoples who
could be ‘subjected’ to empire.”®

But these treaty negotiations were not entirely controlled by the colonists.
Although they sought to impose their own understandings of Indigenous
subjection, they often amounted to vacuous claims. In the early years of colo-
nization, for example, the Virginia Company urged its colonists to seck the
Christian conversion of the Indigenous inhabitants, but also advised them to
make Powhatan, the leading Indigenous chief of the most numerous Tidewater
nation on the Chesapeake, into a ‘tributary’ ruler who, along with his subordi-
nate chiefs, ‘acknowledge no other Lord but King James.*” By this policy they
hoped to provide a regular income to the colony from Indian tribute, thereby
‘reducing them to laboure and trade’ to produce the ‘rent’ for English ‘protec-
tion) by which they may ‘enjoye their howses ... and many other commodities
and blessings of which they are yet insensible’ According to Fitzmaurice, the
company’s ‘Ciceronian’ policy of moderation towards the Indians contrasted
with the ‘Machiavellian’ orientation of Captain Smith and the colonists who
favoured the more overt use of violence and fear as weapons of control.!®
Other colonists in America regarded the Indians as savages enslaved to their
own customs, and their chiefs as at best tributaries owing their position to the
forbearance of the English monarch.'” Significantly, however, even this conde-
scending attitude tied the colonists to a recognition of a degree of Indigenous
sovereignty. Whether colonists liked it or not, negotiations did provide some
avenues for Indigenous people to articulate their claims and seek recognition of
them from colonial authorities.

In many cases, the recognition afforded to Indigenous claims was couched
in Eurocentric terms, as in the assumption that Indigenous treaty partners ‘sub-
jected’ themselves, on behalf of their tribes, to colonial authority. In one such
example from 1664, a Narraganset ‘sachem’ was said to declare “... of my own
Voluntary mind without anyone moving me thereunto ..." that he and his fellow
sachems,
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... in behalf of the rest of the Indians under us ... that we do all approve of ye Eng-
lish Government and Manners of the English ... that we Voluntarily and of our own
accord do desire to be governed by ye English Laws and Governors and desire to be
no longer under the Indian Government — but to conform ourselves to ye English
Laws and manners ...!%

In this way, treaties could be used as linguistic devices framed for Europeans as a
way of asserting sovereignty over Indian nations based on their willing subjection
to colonial law. This subjection was represented, as it was here, as a ‘voluntary’ act,
but rarely did the treaties give an accurate reflection of the plight of the Indians,
who often found themselves reduced by the warfare, diseases and alcohol intro-
duced by the colonists, and uncomfortably wedged between colonists taking up
more land and other hostile Indian nations protecting their lands. Noteworthy
also in these treaty documents is the claim that Indian sachems who negotiated
the treaties did so ‘on behalf of their tribes. This suggested a degree of authority
as representatives of their people that was often alien to Indigenous understand-
ings of the role of sachems as orators and spokespeople.

Nonetheless, British colonists continued to claim that Indigenous chiefs
could even be appointed by colonial governors from time to time’ and that they
held their titles ‘from the King’s Majestie of England’'®® Such claims were often
unfounded, but they could also establish a claim on the colonial government for
better protection from the aggression of colonists. By the latter half of the sev-
enteenth century, tensions between the aristocratic elite of the Virginia colony
and the poorer colonists resulted in the latter using open violence against neigh-
bouring Indigenous nations (many of them living peaceably on lands secured to
them by previous treaties) in order to take their land for themselves. This tension
flared into the short-lived ‘Bacon’s Rebellion’ in 1675 in which land-hungry col-
onists under the tutelary leadership of a disaffected member of the colonial elite,
Nathaniel Bacon, used ‘indiscriminate’ slaughter of Indians to gain the land they
wanted.' In a scenario that played itself out in innumerable colonial situations,
Governor Berkeley struggled in vain to control the violence. Subsequent gov-
ernors, such as Alexander Spotswood in 1720, came to sce, however, that the
choice on offer between colonists and neighbouring Indians was a stark one, “...
either an Indian or a civil war’!®

The prospect of an Indian war haunted many colonial American governors.
The reality was that colonial frontiers were largely dependent on Indigenous trade
(both for markets for European goods, and as suppliers of valued pelts and hides),
while also being vulnerable to attack from Indigenous warriors. The mechanisms
of colonial defence were often clumsy and inefficient, and unpopular with colo-
nists because they were expensive to maintain. In this context, treaties of peace
between the colonial government and Indigenous nations sought to secure peace
on the frontier as cheaply as possible by granting neighbouring Indian nations
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lands in the vicinity of colonial settlement. In exchange for this concession, the
treaties also made extensive claims to colonial sovereignty over those nations.
This exchange, however, was often framed in terms of an Indian ‘subjection’ to
British law and colonial sovereignty, as for example in treaties made in the wake
of Bacon’s Rebellion with aggrieved Indigenous nations such as the Pamunkey
Indians: ‘... the respective Indian Kings and Queens do henceforth acknowledge
to have their immediate Dependency on, and own all Subjection to the Great
King of England, our now Dread Sovereign ...

Colonists construed this ‘subjection’ in terms of the supremacy of their colo-
nial law in all cases of disagreement or dispute between Indians and colonists.
Indians were to seek redress under English, not Indian law."”” Governor Spots-
wood’s treaties with the Tuscarora, Nottoway, Saponi and other nations in the
early eighteenth century echoed this formula, whereby,

The said Indians shall be faithful to her Majestys Government of Virginia and main-
tain a Strict Peace, friendship and amity with all her Majesty’s Subjects of the said
Colony: and on the other hand if any Controversys shall arise between the Inhabit-
ants of the said Colony and the said Indians, Justice shall be done to both partys
according to the Laws of the said Colony neither shall it be Lawful for either party to
seck redress by any other means.'®

Although treaty formulas gave limited recognition to Indian chiefs and their
people as political entities (nations), ‘pre-emptive sovereignty” was granted to
the British colonists whose law was held to be the supreme arbiter of dispute,
including over land claims.'”

In the Quaker colony of Pennsylvania, colonists sought to obtain the ‘con-
sent’ of the Indigenous inhabitants to colonization on ‘friendly termes’ by means
of ‘traffick’ or trade.!® The pacifist Quakers were of course especially concerned
to see their form of colonization as separate from the violent conquest they asso-
ciated with other colonies.!"! It was perhaps for this reason that one of William
Penn’s treaties with the Indians stipulated that those who lived ‘near or amongst
the Christian’ colonists and lived ‘Regularly and soberly’ should ‘have the full
and free privileges and Immunities ... as any other Inhabitant ... duely Own-
ing and Acknowledging the Authority of the Crown of England ...""* As the
colony grew, however, the Indigenous inhabitants found that more and more of
their own land was being taken up, often by treaties that were plainly fraudulent
and secured by the illegal supply of quantities of alcohol. Indigenous nations
therefore moved further west to outpace the spread of settlement, thus mak-
ing colonial control of the frontier less secure. In these circumstances, colonial
authorities used treaties as a way of inducing Indigenous people to return to the
colony by claiming that ‘we treat you exactly as do our own People; we pun-
ish those that hurt an Indian, as if they had hurt ourselves’!”® In this way, and
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without always being specified, the Indigenous people were invited to think of
themselves as British subjects, acknowledging His Majesty’s sovereignty and
entitled to the full protection of British law. As Indigenous negotiators like
Tawenna of the Conestogoe nation realized, however, there was often a yawning
gulf between the promise and the reality of treaty agreements. Although pre-
vious agreements with William Penn and the Conestogoe had been based on
colonists and Indians constituting ‘one Body ... that cannot be divided, Tawenna
decried the sale of rum in direct contravention of those agreements, which con-
tinued to debauch and impoverish his people.!*

In New York, colonial policy regarding Indigenous people was shaped by
the overwhelming concern to maintain the allegiance (first won by the Dutch)
of the Five (later Six) Nations of the Iroquois confederation whose lands lay
between the British and French colonies in North America. New York’s gov-
ernors also sought to use the claims the Iroquois made over other Indigenous
nations to the south and west (in the Ohio Valley) and to the north and west
(around the Great Lakes), as part of their colonial claim over those nations and
over the other British colonies whose own resident Indigenous nations were rep-
resented as tributaries to the Iroquois.'> For these kinds of reasons, New York’s
governors were willing to concede a more explicit recognition of the status of
the Iroquois. In 1687, for example, Governor Dongan spoke of the Iroquois
having ‘submitted themselves’ to ‘our Sovereignty’ and thereby ‘are become our
Subjects’!' This recognition of the Iroquois as ‘Obedient Subjects’ entitled to
protection because of their allegiance with the colony was reiterated by Gover-
nor Fletcher in 1694."7 Throughout this period, however, the Iroquois found
that promises of British protection usually amounted to nothing, and despite the
consistent Anglocentrism of the Mohawk (the easternmost Iroquois nation), the
hostility of the Ojibway and other nations inclined the more westerly Iroquois
nations, notably the Senecas, towards sympathy with the French.""® Throughout
the period of British colonization, the Iroquois sought to use both their loca-
tion — between the British and French colonies — and their claims to control
over other Indigenous nations as levers to wrest advantage from their colonial
neighbours. This they often managed very skilfully by threatening to switch alle-
giance, or by playing a double game with both colonial powers — seeking the best
advantages they could.

Iroquois social and political structure, and their complex rituals of treaty
negotiation, favoured much more egalitarian relationships than the colonists
were familiar with in Europe.'”” Within the Iroquois confederacy the Mohawk,
Onondaga and Seneca nations were ‘elder brothers) while the Onieda and Cay-
uga (and later the Tuscarora) were the ‘younger brothers. Elder brothers held the
prestige of seniority, but had no command over younger brothers. In their nego-
tiations with the English, Iroquois negotiators spoke to the colonists as their
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‘brethren] and expected the English to speak so to them." As a consequence,
New York treaty negotiators found it difficult to impose a European notion of
subjection on the Iroquois. The colonists were also concerned to use treaty nego-
tiations to try to maintain the fluctuating British interest among the Iroquois,
or at least to secure their neutrality in times of conflict with the French colony
in Canada, perilously close to their northern frontier. The result was that treaty
agreements tended to be couched in terms of legal equality between Iroquois
and colonists to an arguably greater degree than in other colonies. At the Treaty
of Lancaster in 1744, possibly the high point of Iroquois independence, New
York’s negotiators were willing to concede that ‘[w]e are all Subjects, as well as
you, of the Great King beyond the Water ...'*! Throughout the period leading
up to the Seven Years War (1756-63), however, there was a persistent failure
to extend to the Iroquois not only the military protection they sought, but the
fairness of legal redress to which, as British subjects, they should have been enti-
tled.!?

In the wake of Britain’s triumph over the French in the Seven Years War,
colonial authorities in London sought to impose some order on their vast
and newly won territories in North America and Canada. In this context, the
control of Indian affairs became important because it was one mechanism by
which central government authority, based on the Crown’s ‘protection’ of
Indian interests, could be asserted over the increasingly independent colonies
and their ambiguous westward frontiers. The subject status of Indigenous
nations thus assumed a central importance.'” Colonial policies were phrased in
terms of securing ‘the ancient inhabitants in all the Titles, Rights and Privileges
granted to them by Treaty ..., using the military to ensure ‘good Treatment of
the Indians’ and to uphold ‘regular’ administration and the sovereignty of his
majesty’s government on the frontiers of colonial settlement.'?* These aims were
officially pronounced in the Royal Proclamation of 1763, which, although only
an expedient, did offer recognition of some rights and a limited sovereignty of
Indigenous ‘subjects’'* As Pocock suggests, the history of European treaty-mak-
ing with Indigenous peoples should be viewed not simply as political and legal,
but also conceptual and linguistic history. In these histories European ‘fictions’
about sovereignty and rights were projected onto Indigenous peoples who ‘did
not always understand them, but had their own ways of understanding them-
selves and what they were doing when they entered into what the Europeans
called treaties’'*® Nonetheless, for all their obvious shortcomings, colonial trea-
ties were at least ‘symbolic commitments’ embodying possibilities for future
recognition (albeit limited) of Indigenous rights to land, local administration,
and even to better protection.”” Nowhere can the significance of these ‘symbolic
commitments’ be more clearly appreciated than in a consideration of those colo-
nial contexts where they were absent.
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In so far as there was an ideology of empire in mid-eighteenth-century Brit-
ain, it was premised on the Empire as a support for British commerce and trade,
and as an embodiment of the rights and liberties of British subjects at home and
abroad.'?® Although the Royal Proclamation provided some form of recognition
of Indigenous peoples as British subjects, the colonists themselves were reluctant
to extend to the Indians the rights they believed they possessed as British sub-
jects. In the years leading up to the American War of Independence (1776-83),
colonial discourse in the North American colonies revolved around the asser-
tion of the colonists’ rights as ‘Free born Englishmen), usually asserted to the
detriment of the Indians.'” Such assertions could be based on explicitly Lockean
notions of property and of the rights of property owners.”** The Indians were
often seen simply as disturbers of the peace on the fringes of the colonies who
had no serious claim to their land on the grounds of natural law."*' Alternatively,
the growth and assertion of colonial rights might be seen to manifest the ‘won-
derful providence’ of god, who ‘swept off” by pestilence and disease the original
‘savage’ inhabitants.'*

In Britain, however, many were coming to see their Empire as a benevolent
institution, protecting and promoting the interests of the peoples subjected to
it. In 1774, for example, Chief Justice Mansfield argued in Campbell v. Hall that
once a people had been conquered by Great Britain, they received the ‘conquer-
or’s protection [and] become his subjects; and are universally to be considered in
that light not as enemies or aliens’'® Although Mansfield confirmed the finding
in Calvin’s Case that the original laws of the conquered continue until changed
by the conqueror, he explicitly rejected Coke’s ‘absurd exception’ of ‘infidels’ or
‘pagans’ as the ‘mad enthusiasm’ of a less tolerant age.'** The implication of such
a view was that,

Those who lived in the kings dominions were his subjects; they owed allegiance to
him and by the eighteenth century were deemed to be ‘subordinate unto and depend-

ant upon’ the British Parliament. By common usage, the king’s subjects were British
135

subjects.
What made one a ‘subject’ under British statutes was being born within the ter-
ritories of the British sovereign (jus so/i) and being born of parents who were
themselves free ‘British subjects’ (jus sanguinis).'** At the same time, however,
many Britons believed that their laws and the rights they defined were products
of ‘an advanced, sophisticated, commercial society’ which could not be applied
to what were considered less developed peoples within the Empire for whom
‘laws appropriate to what was assumed to be their less advanced condition should
remain in force’'”” The eighteenth-century British Empire incorporated a variety
of peoples with diverse identities and varying status. This variety of status could
be related to the method of imperial extension. In North America, the exigen-
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cies of war and trade meant that Indigenous peoples were sometimes able to win
a kind of negotiated subject status. In Australia, however, colonial attitudes to
Indigenous people were heavily shaped not only by their reluctance to engage in
trade, but by the fact that they were not ‘subjects’ with whom any war could be
fought. They were in effect to be thought of as ‘held in subjugation’ not through
warfare, but in the denial that any such war did or could ever take place in Aus-
tralia because there was no Indigenous polity with (and against) whom such a
war could be fought.






4 THE SUBJECT OF WAR

When Captain Arthur Phillip had his official instructions read to the assembled
officers, marines, convicts and assorted other colonists at Sydney Cove on 7 Feb-
ruary 1788, the sovereignty of His Majesty’s government was asserted ‘over all
those Territories, belonging to his Britannic Majesty) investing ‘full power and
authority’ in the office of his Governor of the colony.! This was not, as the Brit-
ish saw it, a dispossession of Indigenous people, because they did not regard the
Indigenous peoples to be exclusive owners of the entire surface of the continent.
Above all, however, this taking of possession and the blank assertion of British
sovereignty was not considered to be a conquest. There had been and would be
no war and no peace negotiation over the presumptive right the British assumed
they had to take possession. Consequently, there would be and indeed in the
eyes of British officials there could be no treaty with the Indigenous inhabitants
of Australia.

Some have argued that this decision was based on the li¢’ of terra nullins and
the consequent failure to extend citizenship status to Indigenous Australians
contrary to ‘the British rules of citizenship? This argument, however, overlooks
the complexity of contemporary British discourse, especially in regard to citizen-

ship:

So diverse was the [British] empire assumed to be that the peoples of the British Isles
seem rarely to have envisaged themselves as citizens of a greater Britain that incorpo-
rated the peoples of the empire in a common Britishness with them ... In the absence
of any concept of common citizenship, the peoples of the empire tended to be ordered
in public debate in Britain according to whatever hierarchical system was in vogue, be
it progress towards civility or innate racial characteristics. Britain’s supremacy in this
ranking was rarely questioned.’

Indeed, the very assumption that the British had uniform ‘rules” of citizenship
in 1788 is as problematic as the assertion that the notion of citizenship could
be extended to the Indigenous peoples of Australia. As Claeys has masterfully
demonstrated, there was no single or uncontested public discourse in Britain at
this time, much less one that stipulated full adult male suffrage or citizenship.*
Indeed, Philp and others have suggested that the impact of the American and

-75-
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French Revolutions on British political discourse meant that the very notion
of citizenship smacked of the odium of radical republicanism, if not outright
Jacobinism.? At the level of discourse on empire, Armitage notes that the British
Empire became after 1789 a counter-revolutionary empire ‘that was increasingly
authoritarian and more conspicuously territorial, than earlier manifestations of
Imperial discourse’®

Significantly, British colonization of Australia was never militarily contested
by any other colonial power. This facilitated the uncompromising projection of
‘savagery” onto the Indigenous inhabitants leading to a sweeping denial of any
(even limited) Indigenous sovereignty. Consequently, no serious effort seems to
have been made to consider what kind of difficulties might be raised if ‘concilia-
tion’ proved inconclusive, and if Indigenous resistance proved more troublesome
than expected.” In the first section of this chapter, I will argue that pervasive
assumptions to the effect that the civilization of Europe had manifested itself
in the ‘honour’ and ‘civilities’” of European war and diplomacy were unsettled
by the realities of colonial warfare. In Australia in particular, there was to be no
‘war’ because the Indigenous inhabitants were not considered to be ‘subjects’
(of their own or another sovereign) with whom a war could in fact be fought.
The evident problem confronting that view, however, was how to interpret and
what to do about the all too obvious violence that accompanied the spread of
colonization. What disturbed colonial authorities, as I will show in the second
section of this chapter, was that much of the Indigenous people’s violence did
not conform to neat European presumptions about savagery. As I will discuss
in the third section, the vexed question of the legal status of Indigenous Aus-
tralians in the early years of colonization was therefore framed by the endemic
problem of Indigenous violence. When “British subject’ status was extended to
Indigenous people in the 1830s, as discussed in the final section of this chap-
ter, it was hopelessly compromised by the presumption of Indigenous ‘savagery’
which exacerbated further colonial anxieties (explored in Chapter 5) about the
appropriate policies for governing Indigenous people.®

Civil Wars?

In the previous chapter it was argued that European political thinkers in the
seventeenth century conceptualized warfare as an activity of states claiming sov-
ereignty over their own subjects and defined territory. In the eighteenth century,
however, warfare also came to be seen as an index of social and historical develop-
ment or civilization.” As others have noted, European pretensions to civilization
were often challenged by the exigencies of colonial conflict. Here, apparently
‘civilized’ warfare could be invoked as a stark alternative to the brutality of ‘sav-
age’ wars, but could also be appealed to in the effort to ‘exterminate’ the ‘savages,
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thereby revealing the ‘savagery’ of the colonist’s own ‘civilized’ values.'® Colonial
anxieties over the question of war and the status of the Indigenous peoples were
shaped by presumptions about the inter-relationship between European civili-
zation and diplomatic practice. The avid and erratic English Advocate General
James Marriott expressed this sentiment in characterizing his as an age in which
European diplomatic practice had been ‘civilized’! The corollary of this position
was that determinations of issues according to the law of nations should have
reference to the historical condition of the nations themselves. In suggesting
this approach, Marriott gave voice to the characteristic assumption of European
Enlightenment thought that the universal laws of social development governing
the historical development of all nations could be discerned.

These laws were expressed in terms of theories of civilization which sought
to place the emergence of commercial economies with pacified, law-governed
civil societies in Britain and Western Europe within long historical trajectories
of development, as in David Hume’s History of England."> A key to unravelling
the direction of historical development was the transformation of the rude vir-
tues of savage life (based on simplicity, hardiness and a warrior ethos) into the
more flexible and rational manners of civilized societies.'”> Manners consisted
in the widely accepted standards of conduct and self-regulation that made civil
life possible by circumscribing violence and entrenching social virtues such as
courtesy, probity and industry. Civilized societies were those characterized by
the interdependent development of both flourishing commercial economies
and effective state sovereignty. These ‘civilized” states, such as Britain, France
and Holland, confronted one another in a new international order of sovereign
states in Europe. In this way, the domestic development of civilization was tied
to the civilization of international relations by the influence that civilized man-
ners had on the mechanisms of international conduct — war, peace and treaties.
As Marriott put it, “The System of Nations concerning their reciprocal Rights,
whether by Usage or Treaty depends upon their Manners.

Marriott’s contention thus amounted to the claim that Enlightenment his-
torical analysis could be applied beyond the bounds of historiography. In effect,
he suggested that not only was contemporary Europe more ‘civilized’ than in
previous eras, but that its superior civilization showed in the prevailing patterns
of international conduct:

When I speak of the present Age, I mean an interval of Time from the Treaty of
Westphalia down to the last definitive Treaty of Versailles, which may be called the
Age of Negotiation, of which kind of Intercourse and Connections the Greeks and
Romans contending always with barbarous Nations, had very partial Notions, drawn
however from and adapted to the Condition of their Rivals, and the rest of Mankind
in those Ages.
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Here the logic of Marriott’s argument turned on the fundamental assumption
then becominga shibboleth of European Enlightenment thought that European
nations had succeeded in civilizing war:

In the present Age as War is commenced on different Principles from the Wars
of Antiquity, so it ends with different Principles, in both more to the Honour of
Humanity. The public law of Europe abhors the sanguinary Object of antient Wars,
universal Slavery, or Extirpation — Every War in these Times is considered but as an
Appeal to the rest of the powers of Europe, and is but a temporary Exertion of Force
to decide a Point of Interest which no human Tribunal can determine ...'*

The central message of Marriott’s argument was that in the period from 1648
down to his own day, European international relations — and the practice of war-
fare — had been civilized thanks to the historical development of the ‘manners’
of European nations.’> Now that Europe had developed more sophisticated and
‘humane’ manners, Europeans could conduct their international disputes in a
manner that befitted their civilized status. Wars could be waged solely in the
rational pursuit of national interest rather than the irrational desire to enslave or
exterminate all enemies.'® This war-making was conceived to be so dispassion-
ate that belligerents agreed merely to ‘suspend’ the mutual recognition of one
another’s rights during the period of hostility, while in times of peace this mutual
recognition was automatically reinstated.

Perhaps nowhere were these sentiments more forcefully expressed than in
Scottish Enlightenment histories of civilization in which war and diplomacy
were treated as crucial indexes of social progress. In Hume’s History, for example,
even the invention of devastatingly lethal artillery showed the influence of civili-
zation. This ‘furious engine, Hume wrote,

Though it seemed contrived for the destruction of mankind, and the overthrow of
empires, has in the issue rendered battles less bloody, and has given greater stability
to civil societies. Nations by its means have been brought more to a level: Conquests
have become less frequent and rapid: Success in war has been reduced nearly to be a
matter of calculation: And any nation overmatched by its enemies, either yields to
their demands, or secures itself by alliances against their violence and invasion."”

The extension of Hume’s argument was that the practice of war in Europe showed
not only the effect of civilization, but even drove it forward." In this way, civi-
lized war was associated in the European imagination with the development of
civilized conventions of war based on a heightened sense of honour.

For a variety of Enlightenment thinkers, honour denoted a quality of
conduct central to civil life. To act from a sense of honour was to engage in self-
regulated conduct in which one’s aim was to win the esteem of peers by avoiding
disgrace.” For Montesquieu, the principle of personal honour was among the
chief ‘springs’ of republican constitutions, opposed to the cruelty and terror of
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despotic regimes.” It was for this reason, he argued, that punishments under
republican governments were less severe than under monarchical or despotic
governments. Despots in particular governed by force and fear and thus sought
to corrupt and debase their citizens. In monarchies, and especially republics,
however, there was comparatively greater equality among citizens because the
law sought to enshrine a respect for the honour and security of each person.”!
Lack of honour and of equality under despotisms, Montesquieu argued, led to
the greater likelihood of vengeance in punishment and in war. His classic exam-
ples of both were from non-European cases, the people of Turkey under their
Sultan, or the ‘barbarous’ Tartars of China.?

The opposition of revenge to honour (in punishment and war) echoed a
much older conviction that the desire for vengeance was merely a ‘kind of wild
justice’? The spirit of revenge was thus an unpredictable and potentially unlim-
ited quality likely to sustain grievance and rancour. By the cighteenth century,
however, thinkers such as Adam Ferguson interpreted the ‘savage’ desire for
revenge as a cause of incessant wars leading to the consolidation of tribes, and
eventually to the rise of ‘barbarous’ rulers.* In these earlier stages of social devel-
opment, exemplars of which included the ‘barbarous’ ancient Greeks and the
‘savage’ American Indians, revenge was a constant source of conflict and a drain
on population.” The ungovernable desire for revenge and extermination of one’s
enemies was opposed, in Ferguson’s view, to considerations of clemency, gal-
lantry and, above all, the principle of honour among combatants. These virtues,
he suggested, first emerged in the age of ‘chivalry’ but had since become a hall-
mark of European ‘civilization’? In the practice of ‘civilized’ war in particular,
‘honourable’ conventions (such as sparing the lives of prisoners and wounded)
were thought to limit the extent of violence on the battlefield, and to direct war
solely to the dispassionate pursuit of national interests. As Hume put it, ‘where
honour and interest steel men against compassion as well as fear ... combatants
divest themselves of the brute, and resume the man’?’

This kind of claim to European civilization could be used as a foundation
for claims to European superiority, and even empire over supposedly uncivilized
peoples.?® Others took a more subtle view. Adam Ferguson, for example, could
not deny that civilized militaries exhibited superior discipline and control, but
these were accomplished by subordinating the individual soldier’s warrior vir-
tues to the commands of drill.?? The loss of warrior virtue in civilized armies, he
argued, was exposed by imperial conflicts in which ‘civilized’ soldiers fighting for
empire across the globe had to ‘contend with the savage” and thereby to ‘imitate’
the savage warrior’s skills.*

In the European imagination, then, the subject of war was couched in terms
of conflict between sovereign states. Although these states held a power of com-
mand over their subjects, civilized conventions of war were thought to protect
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and enhance the rights of those same subjects to security of person and property.
While the realities of battle in Europe often belied the shallowness of this image,
the exigencies of colonial conflicts did so more starkly. Colonial war in North
America, for example, necessitated the incorporation of ‘irregular’ units of
Indigenous warriors whose skills, ferocity and intelligence were essential to the
outcome.” European reliance on Indigenous ways of war was a constant source
of colonial anxiety, because it was felt that ‘savages’ fought in a pitiless way more
akin to revenge, while colonists considered their own way of war to embody
‘honourable’ European practice.*

Another source of anxiety was the question of how to wage war against those
engaged in rebellion against their own sovereigns. The thought of Adam Fer-
guson is instructive here. For him, the conventions of war that were designed
to mollify its terrible effects simply did not apply in cases of civil war. The issue
was not one of hypocrisy or inconsistency. For him, the development of mod-
ern military discipline and tactics was an index of civilization.® The process of
civilization culminated in and its polished accomplishments were secured by the
creation of sovereign states. The sovereignty of these states rested on their con-
trol and use of supreme military force. Civil war or rebellion, by challenging the
very institution that embodied and protected the processes of civilization (the
sovereign state), was thus seen as an assault on those processes and the forms of
self-control that made life in civil society possible.**

Thus Ferguson opposed the American colonies in their War of Independ-
ence (1776-83) because he believed the colonists had no right to contest British
sovereignty, or to ‘withdraw their allegiance because their settlements were made
in America, any more than if they had been on Hounslow-Heath or on Finch-
ley-Common’® Indeed, Ferguson was later to be criticized when, as secretary
to the ill-fated Carlisle Commission, sent to Philadelphia to negotiate a return
of the American colonies to the imperial fold, he appeared to sanction a mani-
festo threatening severe military penalties against the Americans.* Whatever his
precise role in this fiasco, he clearly believed that the ‘rules’ of engagement for
a civil as opposed to a foreign war could be construed differently.” Such ‘Rules
of War’ were designed to protect ‘Innocent Subjects’ and to limit warfare to the
‘just measure of Hostilitys’ needed to “force an Ennemy to Justice), and thus not
to cause harm ‘wantonly’*® As he made clear in his Institutes of Moral Philosophy,
however, the laws of war’ limiting the use of indiscriminate violence pertained
to conflicts between sovereign nations.” For Europeans, then, the concept of
war was tied to ideas of civilization by its association with the sovereign state.
The subject of war was thus bound to the idea of the subject in war, that is, the
individual whose status was held to depend on the sovereign state which guar-
anteed his or her rights, to which he or she owed allegiance, and through which
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he or she gained some measure of protection through ‘civilized” conventions of
war.

The Subject of War in Australia

Early colonists in Australia were troubled by the patterns of intra-Indigenous
violence. Some described this violence a series of ‘outrages’ illustrating a ‘malig-
nant’ attachment to ‘vengeance, a lack of order and profligate waste indicative to
Europeans of the condition of ‘savagery’.* Others, however, suggested that such
violence was more rule-bound, describing it as ‘wars and desperate battles) but
also conceding that it was often ritualized warfare sparked by individual disputes
rather than a desire for conquest or territory.* Thus, an early reviewer of David
Collins’s Account of the first years of Australian settlement noted that the Indig-
enous people did seem to have definite rules relating to conflict (or ‘duelling’)
that signified ‘some tendency to civilization’” Some colonists even went so far as
to describe Indigenous practices of war as an expression of their political status as
nations.® Such observations suggested that the Indigenous inhabitants obeyed
their own sophisticated rules governing the use of violence, and this implied the
existence of Indigenous laws and of some kind of government. As we shall see in
the next section, intra-Indigenous violence (violence committed inter se) raised
obvious questions about the legal status of Indigenous people. Other concerns
were raised by the violence between colonists and Indigenous peoples.

The carliest accounts of the colonization of Australia testify to the rapid-
ity with which efforts to ‘conciliate’ the ‘affections’ of the Indigenous peoples
degenerated into outright violence. Although there were many instances of
peaceful contact between Indigenous and non-Indigenous peoples, violence was
often provoked by the colonists’ uninvited use of food resources upon which the
Indigenous peoples relied. An early instance of this kind of violence was reported
by Arthur Bowes Smyth on 4 February 1788 — only two wecks after the landing
of the first fleet — who recorded that a party of sailors were ‘pelted’” with stones
as they hauled in their fishing net.*

Many of the early colonists surmised that conflict over resources lay at the
heart of the ill feeling between the Indigenous peoples and the colonists. Other
sources of conflict were soon recognized, such as the theft of Indigenous arte-
facts (for sale to the marines and officers), the abuse of Indigenous women, and
wanton violence committed against Indigenous people. Governor Phillip in par-
ticular considered the colonists, and especially the convicts, to be uniformly the
‘aggressors’ in cases of conflict, but that the Indigenous people were actuated by a
strong desire to ‘revenge’ any insult.*” Others were less accommodating. Lieuten-
ant Bradley, for instance, interpreted Governor Phillip’s spearing as an affront
to the efforts to establish friendly discourse and a sign that Indigenous people



82 The Empire of Political Thought

could not be trusted.* Inevitably, the policy of conciliation soon became a pol-
icy to ‘reconcile’ the Indigenous people to living with the colony. This is how
Phillip himself expressed it, claiming that he wanted to prevent abuses against
the Indigenous people and to ‘reconcile’ them to ‘live amongst us so that they
may be taught ‘the advantages they will reap from cultivating the land; enabling
them to ‘support themselves.*

Many Indigenous people did forge peaceful and productive relationships
with settlers, but some colonists such as William Bradley thought that the
Indigenous people were only friendly when powerless and only held in awe by
muskets.” The problem for colonial authorities, however, was that the asser-
tion of British sovereignty on the basis that the Indigenous people were savages
without their own forms of government or sovereignty precluded their being
considered foreign subjects against whom a legitimate war could be waged. Con-
sequently, prolonged campaigns of violent Indigenous resistance to colonization
exacerbated the dubious legal status of Indigenous peoples.”’

One of the most spectacular campaigns of Indigenous resistance was waged
in the Hawkesbury River region north of Sydney by the Darug people.”® On
22 February 1796, Governor John Hunter issued an order that colonists in the
Hawkesbury River region organize themselves for mutual protection against
the ‘attacks, ‘depredations; ‘frequent murders and robberies’ of ‘the natives’
Significantly he warned those colonists possessing firearms that they must not
‘wantonly fire at or take the lives of any of the natives, as such an act would be
considered a deliberate murder ... punishable by law. What is noticeable about
these orders is not only the presumption that ‘the natives” were the aggressors
against ‘the settlers) but such was the effectiveness of this campaign of resistance
that it could only be explained by the fact that ‘the natives’ were being assisted by
renegade colonists and convicts.>

References to the spectre of ‘irritated and hostile natives’ in official dispatches
reflected a widening gap between the humane’ intentions of His Majesty’s gov-
ernment and the colonists themselves who were more interested in ‘wantonly
destroying’ them.>* Despite warnings not to ‘murder’ the ‘natives) at no time was
any mention made of them being protected as ‘British subjects. Indeed, consid-
erable confusion on this very subject was revealed by the case of the summary
murder of two Aboriginal boys by several Hawkesbury settlers in 1799. Hunter
had those responsible for the murder put on trial, and wrote to his superiors of
the ‘wanton and barbarous’ treatment of the Indigenous peoples by the settlers.>
Nonetheless, his communication was still couched in terms of the familiar dis-
tinction between the colonists — variously described as ‘settlers, ‘white people’
or ‘subjects’ of His Majesty’s government — and ‘the natives.®® The accused,
however, attempted to justify themselves to the court by claiming that they had
received instructions from the Governor to use summary justice against Indig-



The Subject of War 83

enous aggressors. One claimed that he was instructed by the commanding officer
on the Hawkesbury, Lieutenant Hobby, to escort one captured Aboriginal boy
to the Governor who, he maintained, was said to have complained,

“Well what am I to do with him why did not your own Commanding Officer at
Hawkesbury [Hobby] do something with him’ - ... the Witness answered he sup-
posed it was from a wish to make a more Public Example of this Native ... His
Excellency remarked it was not in his power to give Orders for the hanging or shoot-
ing of such Ignorant Creatures who could not be treated according to our Laws that
the Witness then requested to know what was to be done ... the Governor told the
Witness that immediate Retaliation should be made on the spot or words to that
effect ... upon that some bystander observed that was impossible as the Natives always
took advantage of the time and place — “Then’ replied His Excellency ‘so soon as they
can be caught’

The case reveals the extent to which a gulf was widening between the ‘official
policy of ‘protecting’ Indigenous people and encouraging them to live peaceably
in and among the settlers, and the settlers” own perception that showing them
‘indulgencies’ encouraged greater confidence and made them ‘so knowing’ as to
be able to make their attacks.>

The application of any official policy regarding Indigenous people in the
colony thus confronted the problem of how to enforce the legal protection of
Indigenous people without further alienating settlers who believed themselves
to be insufficiently protected.’” This problem was compounded by the continu-
ing confusion over the legal status of Indigenous peoples — some of whom lived
peaceably alongside or among the colonists, others of whom maintained a state
of active hostility to colonists taking up more and more land and resources.
Governor King attempted to resolve the problem by proclaiming that ‘any act of
Injustice or wanton Cruelty towards the Natives’ would be ‘... dealt with in the
same manner as if such act of Injustice or wanton Cruelty should be committed
against the Persons and Estates of any of His Majesty’s Subjects ..., Although
seeming to recognize Indigenous peoples as ‘British subjects, the term ‘as if” car-
ried an important proviso. The proclamation continued that no ‘settler’ was to
‘suffer his property to be invaded, or his existence endangered’ and so they were
authorized to ‘use effectual’ (but hopefully ‘humane’) means in ‘resisting’ any
‘attacks’ by ‘the Natives’*® In short, King’s proclamation held out the prospect of
Indigenous people being treated ‘as if” they were British subjects, while also jus-
tifying the use of force by British subjects against ‘the natives. At the same time,
King attempted to remove the cause of continuing hostility on the Hawkesbury
by reserving land on the riverbanks for the Darug peoples.”” He made use of the
practice of ‘victualling’ or supplying Indigenous people with food and clothes as
a means of winning their approval and ensuring their dependence on colonial
largesse.®® Though King was one of the first to adopt these latter two strategies,
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both reservation and victualling or rationing were to become mainstays of later
colonial policy. The questions of colonial war and the legal status of the Indig-
enous people, however, remained intractable problems.

Lurking behind European responses to Indigenous resistance was a restive
uneasiness that not all forms of Indigenous violence sustained the image of Indig-
enous ‘savagery’. In the European imagination, warfare was an activity by which
sovereign nations contested with one another by means of their armed forces.
War was the ultimate means of pursuing national interests, whether defined
as territorial expansion, the inviolability of national borders, or access to trade
routes or colonies. Throughout European history, warfare had long been seen
as a means to defeat one’s opponents by the use of overwhelming armed force.®!
By the eighteenth century though, some European observers were coming to see
the European way of war as a carefully structured and tightly controlled activ-
ity under the auspices of sovereign states in which decisive military advantage
was sought by a complex war of manoeuvre in which battlefield violence was
restricted to the combatants and of relatively short duration. The celebration of
this European way of war emphasized its industrial and technological sophis-
tication, its complex organization, its moderation of violence (for example, in
sparing prisoners of war) and its rationality. Above all, European war was identi-
fied with the considered pursuit of national interest, while the ‘savage’ way of war
was characterized by festering rancour fuelling an incessant cycle of revenge cul-
minating in the desire to annihilate one’s enemies.® As one contemporary source
described ‘savage’ war in America, the ‘want of government’ among the tribes
consigned the Indians to perpetual ‘war with each other” in which ‘their revenge
[could] ... only [be] ... completed, in the entire destruction of their enemies’®

Some colonial officials on the far distant shores of Australia, most notably
the Lieutenant-Governor in Van Dieman’s Land, George Arthur (a Peninsular
War veteran), would come to regard their conflicts with Indigenous peoples
as a form of guerilla war.* Authorizations of martial law to protect the lives of
‘defenceless Settlers’ (‘His Majesty’s Subjects’) were made from time to time, but
they did not constitute official declarations of war.®® Part of the reason for this
was that the Indigenous people were not regarded as a national force fighting
under the command of their own sovereign.®® Only grudgingly did early colo-
nists concede that Indigenous people used violence in a ‘somewhat systematic’
strategy that had ‘the appearance of a pre-concerted plan’?” Using British mili-
tary for the defence of towns and homesteads, and colonial references to the
Indigenous people as ‘enemies’ or ‘uncivilized Insurgents, fell short of a declara-
tion of warfare.”® Colonial anxieties were engendered by the fact that much of
the violence that occurred on the frontier was not simply Aboriginal defence of
strategic or territorial interests. In fact, it did not seem to aim at obliterating the
colonists.” Indeed, many Indigenous people lived peacefully and cooperatively
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alongside the settlers, and at least some of the latter viewed them as ‘harmless
and inoffensive’”® Where violence did occur, it seemed often to have a quality of
‘payback’ for colonists infractions of Indigenous laws.”!

From the carly days of the first settlement, colonists realized that what actu-
ated much of the frontier violence was a desire by the Indigenous peoples to
exact justice according to their own laws and customs. This becomes clear in the
repeated reference to the Indigenous propensity for ‘vengeance’ or ‘revenge’.’?
In European thought, revenge was treated with disdain because it implied an
ungoverned and uncivil urge.” “There is no passion, Adam Smith asserted, ‘of
which the human mind is capable, concerning whose justness we ought to be so
doubtful ...7* By reflecting on how an ‘impartial spectator’ would view indul-
gence in revenge, Smith argued that we would be led to see magnanimity as
the preferable response. Nonetheless, he still allowed that to revenge an insult
is better than to suffer it, ‘if we yield to the dictates of revenge, it [must be] ...
with reluctance, from necessity, and in consequence of great and repeated provo-
cations.” This admission meant that revenge could still be seen as just under
some circumstances. The implications of revenge in European thought were thus
ambivalent.”® Revenge was indicative of both ‘savagery” and ‘barbarism’ and thus
of a defective or even complete absence of government. Nonetheless, revenge
could also be redolent of a desperate desire for redress and thus of an attachment
to a ‘primitive’ notion of justice.

Governor King hinted at the Europeans’ concern over the Indigenous desire
for revenge when he described it as ‘a practice strictly observed” among them that
‘murder should be atoned by the life of the murderer or someone belonging to
him ...77 Elsewhere he described the difficulty of trying Indigenous people by
British laws when they regarded themselves entitled to take their own ‘revenge’
for any ‘ill treatment’ they supposed a ‘Crime’”® In short, Governor King here
voiced the concern that haunted the carly years of Australian colonization, that,
British presumptions to sovereignty notwithstanding, the Indigenous inhabit-
ants almost invariably observed their own laws and pursued their own forms of
justice, to which the colonists themselves were exposed. As Baron Hiigel put it

some years later:

One circumstance which clearly demonstrates the good nature of these poor people
is the fact that even during the time when they lived in a state of hostility with the
English, they did nothing to injure those who had been kind to them. It would have
been easy for them to burn down all of the Englishmen’s houses ... and likewise to set
fire to all their ripe crops. But up to the present they have not done this anywhere, and
all the misfortunes of this kind that have occurred can be blamed on the imprudence
of the English themselves.”
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The Indigenous desire for revenge troubled the colonial imagination precisely
because it did not confirm colonial suppositions about Indigenous ‘savagery’
Rather, the Indigenous desire for revenge implied an ‘uncivilized” and unsocial
form of conduct, but, as one observer condescendingly put it, they ‘have a con-
cept of justice and can distinguish it from injustice’® This in turn implied the
possibility of Indigenous laws which the blank assertion of British sovereignty
denied.

Claiming sovereignty and exercising it, however, are two different things.
The incidence of Indigenous revenge suggested that the Indigenous people had
evidently not been subjected to British law, and that no means had been found to
make or persuade them to subject themselves to it. This recognition lies behind
the legal opinion elicited in 1805 by Governor King from his Judge-Advocate,
Richard Atkins. Atkins clearly did not recognize the Indigenous people to be
British subjects, but accepted that they were in the anomalous position of being
‘within the Pale of H.M. protection’ and yet clearly ignorant of British law and
unable to give any testimony before colonial courts because they were *... Persons
not bound by any moral or religious Tye ... Consequently, he concluded, the
Indigenous people were simply ‘incapable of being brought before a Criminal
Court, either as Criminals or as Evidences [witnesses] ... and that the only mode
[for dealing with them] at present, when they deserve it, is to pursue and inflict
such punishment as they may merit’® Atkins’s advice thus conforms to the view
purportedly held by Governor Hunter in 1799. The anomalous position of the
Indigenous people of Australia was that they were not British subjects, but were
entitled to legal protection, even though they were thought to deserve summary
punishment wherever it was deemed necessary.

Successive governors were to grapple unsuccessfully with this problem of
legal status that was so closely entwined with the practical difficulties of estab-
lishing peace on the frontiers of colonial settlement. For Governor Macquarie,
Indigenous revenge was the chief difficulty to be overcome, and the problem was
posed not in terms of frontier war, but as a barrier to ‘civilizing’ the Indigenous
population.® In effect, Macquarie sought to engender ‘civilized’ habits in the
Indigenous people residing within or near the colony (which meant inculcating
a regard for private property and a motivation to provide labour) and thereby to
transform them from ‘savages’ into colonial ‘subjects’® In doing so, Macquarie
made a clear linguistic distinction between Indigenous and non-Indigenous
peoples. In his May 1816 Proclamation, he spoke of the ‘Ab-origines, or Black
Natives’ on the one hand and the ‘British Inhabitants’ and ‘His Majesty’s British
Subjects” on the other. Macquarie’s Proclamation thus sought to circumvent the
notion of Indigenous revenge by portraying it as a merely ‘barbarous Custom
repugnant to the British Laws, and ... militating against the Civilization of the
Natives ....%
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Macquarie’s Proclamation reflected his earlier authorization of a military
expedition against a variety of Indigenous tribes to the south and west of Syd-
ney. His orders to the officers in command stipulated that only those Indigenous
peoples guilty of violence were to be pursued, while the innocent were to be
left alone. While this could not be construed as the policy of summary justice
authorized by Judge Advocate Atkins in 1805, Macquarie commanded his offic-
ers to call on Indigenous peoples to ‘surrender themselves to you as Prisoners
of War’® This seemingly innocuous concession — that British military officers
could be authorized to fire upon and take ‘prisoners of war’ — in fact amounted
to an admission that the Indigenous people living beyond the limits of the col-
ony were very far from being British subjects.

The problem of a distinction between Indigenous people living within the
pale of the colony and those without was further exacerbated by Governor
Brisbane’s Proclamation of August 1824.%¢ Brisbane was goaded into issuing
the Proclamation following a series of violent conflicts between settlers and the
Wiradjuri people west of the Blue Mountains. Following the acquittal of five
stockmen for killing three Wiradjuri women, Brisbane attempted to impose
order on the Western frontier by proclaiming martial law. Far from recognizing
the Wiradjuri or any other Indigenous peoples as British subjects, however, the
Proclamation authorized a return to the policy of ‘summary Justice’ to ‘restore
Tranquillity’. To this end soldiers were ordered to the area and ‘all His Majesty’s
Subjects” were told to ‘assist the MAGISTRATES’ in the lawful ‘Shedding of
Blood’ (excluding of course ‘helpless Women and Children’) should all other
peaceful means of restoring order prove unavailing.*” It was clear that there was
still much confusion among officials as to the legal status question given the
instructions issued in 1825 by Earl Bathurst to Brisbane’s successor, Governor
Darling, that he must ‘oppose force by force” and ‘repel” the violence of Indig-
enous peoples against the colonists ‘as if they proceeded from subjects of any
accredited State’®® His official instructions, however, commanded him to pro-
vide legal protection of ‘their persons’ and ‘possessions, omitting any mention of
Indigenous people being considered ‘British subjects’®

Read in conjunction with Macquaric’s orders to take ‘prisoners of war,
Bathurst’s instructions provide tangible evidence that some colonial authorities
in Britain and in Australia were concerned that they were in fact engaged in a
war in Australia against an enemy who self-evidently did not recognize British
sovereignty. Governor Datling found himselfin a difficult situation, commanded
on the one hand to protect the Indigenous people and to end the unregulated
murders of Indigenous people on the frontier, while urged by his superiors to
‘oppose force by force’. At the same time, he was petitioned by colonists demand-
ing more effective protection against the ‘depredation of these infuriated and
savage people’® To many colonists, however, Indigenous violence was far from
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being considered with the legitimacy of war. Rather, Indigenous violence was
described as ‘depredations) ‘treachery), ‘outrages’ and ‘barbarity’ committed by
‘banditti’ — terms intended to strip such acts of the legitimacy of war”* The
appropriate response to such attacks was not war, but policing. In doing so, Dar-
ling had turned to the mounted police. Established by his predecessor to police
the frontier, Darling was to find that the greater mobility of these soldiers on
horseback did not bestow any greater capability for achieving peace.”

British Subjects?

Despite the regular incidents of violence on the colonial frontiers, Governor
Darlingheld ‘no apprehension ... of the Natives as abody’ in large part because he
construed the Indigenous peoples as not being capable of war. Rather, he wrote,
the Indigenous peoples were ‘strict observers of the Law of retaliation ..., moti-
vated by the desire to ‘exact blood for blood’. In this sense, Darling took the view
that Indigenous violence, though troublesome, was in fact of a different order
to that of warfare. While he did foreshadow ‘decisive measures’ to ‘check’ this
violence, he derided Saxe Bannister, his Attorney General, for ‘repeatedly’ call-
ing for martial law to be proclaimed on the frontier. Bannister’s position seemed
to be that the expedient of martial law was to provide a more solid legal founda-
tion for distinguishing legitimate policing from illegitimate violence. In this way,
those colonists guilty of violence unauthorized by a declaration of martial law
could be tried and found guilty. As Darling saw it, declaring martial law because
of a ‘few naked savages’ was an overreaction and possibly a tacit admission that
the colony was engaged in a frontier war.”® Matters came to a head in July 1826
when an Aboriginal man named ‘Jackey Jackey’ was executed by Mounted Police
constables at Wallis’ Plains in the upper Hunter Valley under the orders of their
commanding officer, Lieutenant Lowe.

Darling ordered investigations into the matter which were conducted in
the face of considerable obstruction from local settlers who approved of Lowe’s
actions. The circumstances of this particular murder excited the attention of
Governor Darling because it was committed against a man in police custody.”
It was an act of murder that directly contradicted the official line that the Indig-
enous people were entitled to the protection of British law. When a case was
finally brought against Lowe it hinged on the testimony of a convict who was
dismissed as ‘not being entitled to credit’” The case was heard by the Chief Jus-
tice of the New South Wales Supreme Court, Francis Forbes, who took the view
that Indigenous Australians were ‘British subjects’ and within the protection of
British law.”® Lowe’s attorneys, Wardell and Wentworth, began their defence
by contesting the jurisdiction of the Court over the Indigenous people, who,
they maintained, had not been subjected by conquest or treaty. The Indigenous
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people, they argued, were ignorant of British law, and hence (citing Pufendorf,
Barbeyrac and Vattel in support) had not been ‘incorporated into civil socie-
ties’ and could thus be punished summarily according to the law of nations and
divine law.””

While Forbes rejected this argument, there was an inherent ambiguity in
the status of Aboriginal ‘British subjects’ This ambiguity was reinforced in 1829
when both Forbes and Justice Dowling (a future Chief Justice) determined that
Aboriginal people were not amenable to British law for offences committed inzer
se.”® Here again, the existence of Indigenous laws authorizing ‘revenge’ or ‘retali-
ation’ lay at the heart of colonial anxieties. ‘It is known) Forbes contended, that
‘the savages’ of Australia had ‘a mode of dressing wrongs committed amongst
themselves’ which was, he thought, ‘productive, amongst themselves, of as much
good, as any novel or strange institution which might be imparted to them’” ‘In
point of practice), Forbes asked, ‘how could the laws of England be applied to
this state of society?’!® In other words, Forbes argued that while the Indigenous
inhabitants might be savages, they nonetheless obeyed their own ‘savage’ laws,
and that the immediate application of ‘civilized’ British laws would be unwise
and disruptive. The lynchpin of Forbes’s argument was that, as civilized subjects,
British colonists could be understood to have surrendered their natural rights (of
self-protection) to the British state, whereas the ‘uncivilized” Aboriginal subjects
had given up ‘no natural rights’ and thus retained their right to redress wrongs
among themselves.'”!

The confusion surrounding the legal status of Indigenous people remained
a problem for colonial authorities who sought to exercise some control over the
ever-expanding colonial frontiers, and to portray the military as a source of jus-
tice and order.'” Another way in which the authorities sought to control the
frontier was to deny the validity of any treaties negotiated between settlers and
Indigenous peoples on the grounds that they would be prejudicial to the sover-
eignty of the Crown.'” In doing so, colonial authorities based the assertion of
British sovereignty on the presumption of Indigenous savagery. This becomes
apparent in the finding of Justice Burton in the New South Wales Supreme
Court in R. v. Murrell and Bummaree in 1836. Justice Burton found in this case
that at the time of British settlement, the Indigenous inhabitants “.. had not
attained ... a position in point of numbers and civilization, and to such a form
of Government and laws, as to be entitled to be recognised as so many sovereign
states governed by laws of their own’**

The Murrell finding thus removed the lingering anomaly that His Majesty’s
Aboriginal subjects were amenable to British law only in so far as they commit-
ted offences against His Majesty’s white subjects. Nonetheless, His Majesty’s
Aboriginal subjects remained in the ambiguous position of being declared fully
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amenable to British law, but unable to give testimony in courts of law, and thus
unable to claim the protection of law to which they were entitled as subjects.'®

British colonial authorities were in fact caught by the logic of their discourses
of colonial subjection. If Indigenous Australians were British subjects, they were
entitled to legal protection of their rights, among which, as many colonists
noted, were proprietary rights to the land evidenced in the variety of Indigenous
rules or laws pertaining to its use. As subjects, however, their own native rules,
laws or customs could not be recognized (especially after Murrell), despite the
self-evident fact (as the Court recognized pre-Murrell) that such laws existed.
This left the colonial authorities in the situation of having to regard the Indig-
enous people as subjects, but only in a tenuous sense. It meant that their own
laws could be acknowledged, but not when they led Indigenous people into the
defence of their own interests in the land; it meant that they were entitled to
legal protection, but unable to claim it as defendents or as witnesses. As one
resident magistrate put it, making Indigenous people amenable to British law
put them ‘in the anomalous position of being made ameniable to laws of which
they are quite ignorant’ and which did ‘not afford them the slightest redress for
any injuries’ inflicted by Europeans because ‘Native evidence’ was not admissible
before the courts.'® Possessing neither a full claim on the tenuous advantages
of British law, nor on any status as sovereigns over the land that was steadily
being taken from them, Indigenous Australians had no resort for protection and
redress other than violence.

Significantly, the extension of British subject status to Indigenous peo-
ple reflected the efforts of colonial authorities to assert control over frontier
violence. Among the first unambiguous official policy statements that the Indig-
enous inhabitants of Australia were to be regarded as British subjects came in
response to yet another violent encounter between Indigenous people and the
British military. This time the incident took place when Major Mitchell, a com-
missioned officer in Her Majesty’s armed forces, and men under his command
fired on and killed members of the Barkindji tribe.!”” Mitchell’s party had dis-
persed a large gathering of the Barkindji on the banks of the river Murray by
firing upon them indiscriminately. An unknown number of the Barkindji were
killed, though Mitchell reported seven deaths. When the new Colonial Secre-
tary, Lord Glenelg, was informed of the encounter, Mitchell’'s conduct prompted
him to stipulate that Bourke’s Commission as Governor asserted ‘H.Ms Sover-
eignty over every part of the Continent of New Holland ... outside of Western
and Southern Australia,

Hence I conceive it follows that all the natives inhabiting those Territories must be
considered as Subjects of the Queen, and as within H.M.s Allegiance. To regard them

as Aliens with whom a War can exist, and against whom H.Ms Troops may exercise
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belligerent right, is to deny that protection ... [they were entitled to] claim from the
Sovereignty which has been assumed over the whole of their Ancient Possessions.!®

Glenelg’s position here was a significant departure from previous policy, which
consigned the Indigenous people to a shadowy status, neither enemies at war,
nor yet British subjects. This new departure was a product of a number of forces.
These included official interests in stabilizing colonial frontiers, colonial claims
to the virtue of British settlers, and Evangelical aims (shared by Glenelg and his
Under Secretary, James Stephen) to portray the Empire as benevolent towards
Indigenous populations.'” What remained unclear was the means by which
such protection was to be provided, and how the persistent problem of frontier

conflict could be resolved without resort to the violence of war.!1°

The Subject of Protection

Despite the official pronouncement that Indigenous people in Australia were to
be considered ‘British subjects’ entitled to full rights and protection under Brit-
ish law, sporadic violence and massacres, such as that at Waterloo Creek (January
1838), continued to take place along the fringes of the expanding settlements.
This prompted Governor Gipps to release a public notice in April 1838 which
stated that,

As human beings ... and as subjects of the Queen, whose sovereignty extends over
every part of New Holland, the natives of the whole territory have an acknowledged
right to the protection of the government ...

Nonetheless, the notice continued, ‘[i]n disputes among themselves they may
be governed by their own ancient usages, wherever these do not interfere with
the rights or safety of their more civilized fellow subjects’ Both Europeans and
Indigenous people, Gipps’s notice claimed, were entitled to claim the protection
of British law,

To allow cither to injure or oppress the other, and still more to permit the stronger to
regard the weaker party as aliens, with whom a war can exist, and against whom they

may exercise belligerent rights, is not less inconsistent with the spirit of the law, than

it is at variance with the dictates of justice and humanity.'!

The high-sounding words, however, were no more than an expression of power-
lessness as Gipps himself knew and tried to explain in a subsequent despatch to
Glenelg. In terms which starkly revived the image that Judge Advocate Atkins
had foreseen in 1805, Gipps warned that he was powerless to prevent the settlers

from taking matters into their own hands,
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If proprietors, for the sake of obtaining better pasturage ... will venture ... to such a
distance from protection, they must be considered to run the same risk as men would
do who were to drive their sheep into a country infested with wolves, the Govern-
ment would encourage the shepherds to combine and destroy them, whilst all we can

now do is, to raise, in the name of justice and humanity, a voice in favour of our poor

savage fellow-creatures, too feeble to be heard at such a distance.'?

While petitioners demanded more effective ‘protection’ from the Indigenous
inhabitants, Gipps and the Colonial Secretary Edward Thomson could only
repeat that as British subjects the Indigenous inhabitants were also entitled to
protection, and that it was impossible to ‘authorise the levying of war against
them’' Some colonists went to great lengths to persuade themselves this was
no war. One missionary, for example, deplored the ‘distressing and lamentable’
‘slaughtering of blacks by the whites” in 1842, but noted that most such incidents
were ‘accidental’ and that it was ‘difficult to convince’ the ‘savages’ that they were
50'114
High hopes were held that in South Australia, established as a new colony
of free settlers in 1836, that the rights of the Indigenous inhabitants would be
respected. Indeed, in one of their letters of instruction to the resident com-
missioner in the colony, the Colonization Commissioners for South Australia
enjoined him to ‘furnish the protector of the aborigines with evidence of the
faithful fulfilment of the bargains or treaties which you may effect with the
aborigines for the cession of lands ...!'"> Moreover, he was instructed that the
Indigenous people ‘are not disturbed in the enjoyment of the lands over which
they may possess proprietary rights, and of which they are not disposed to make
a voluntary transfer’ Such good intentions however, counted for little in the
colony where colonists” hunger for arable land and the Governor’s concern to
maintain the parlous financial viability of the colony were in conflict with the
intention to protect the ‘proprietary rights’ of the Indigenous inhabitants.''¢
As in other colonies, much of the violence that inevitably ensued was attrib-
uted to disreputable or unregulated colonists, such as the parties of drovers and
stockmen travelling overland between New South Wales and South Australia,
and the groups of sealers who came ashore along the south coast.""” In 1840,
the Colonization Commissioners for South Australia had warned that it was
‘indefensible’ to ‘subject savage tribes to the penalties of laws with which they
are unacquainted, for offences which they may possibly regard as acts of justifi-
able retaliation for invaded rights ...!® They felt that subjecting the Indigenous
people to different laws would give rise to greater enmity between the Indig-
enous inhabitants and settlers, and unless both were equally subject to British
laws an ‘exterminating war’ would ensue. The question as ever was how to effect

an Indigenous subjection.



The Subject of War 93

When twenty-six survivors of the Maria shipwreck on South Australia’s
south coast were killed by Indigenous people (belonging to the Milmenrura clan
of the Ngarrindjerri people) in July 1840, Governor Gawler dispatched a party
of men under the command of the Police Commissioner, Major O’Halloran, to
the scene.'”? According to Indigenous tradition, the killings were prompted by
some of the survivors abrogating Indigenous laws, possibly by assaulting Indig-
enous women.'?® So far as the colonial authorities were concerned, however, this
was a case of violence that had to be punished. Gawler’s instructions author-
ized O’Halloran to apprehend the guilty parties of the so-called ‘Big Murray
tribe), and to explain to them that ‘your warfare’ is not with the whole tribe but
only with those guilty of the murders, and that he and his men would ‘not be
held blameable’ if he had to use ‘extreme force’ in the ‘deliberate execution” of
‘strictest justice’'*! O’Halloran’s account makes mention of his party entering
‘the country of the hostile ‘Big Murray tribe), of firing on and wounding (and
it would appear killing) two men, and thus capturing a number of other peo-

ple attempting to flee from them.'*

Having apprehended two Indigenous men
and convened a cursory ‘court, O’Halloran found that “... neither of the culprits
denied, though they would not actually confess their guilt ..., and he therefore
sentenced them to death “... by virtue of the authority and instructions ... from
the Governor.'” The two Milmenrura men were hung on 25 August in front
of the captive tribe, over the graves of some of the murdered Maria survivors.
O’Halloran then warned the tribe that such was ... how the white man punished
those who murdered any of his tribe’'*

In the face of public criticism in the colony of both the Governor’s authori-
zation and O’Halloran’s actions, Gawler attempted to justify himself on the
grounds that the Indigenous people in that part of the colony were ‘beyond the
reach of the ordinary British law’ because no trial could be conducted.'” Gawl-
er’s reasoning was that “The natives, being practical atheists, unacquainted with
the obligation of an oath or solemn declaration, are not in British law valid wit-
nesses. As a consequence, Gawler proceeded on the basis that the area where the
murders took place should be considered as if under martial law, but no official
proclamation of it had been made in case it reflected badly on the colony, and
because it would have been an ‘empty form’ as far as the Indigenous inhabitants
themselves were concerned. Gawler’s reasoning was supported by the Advocate
General, Charles Cooper, whose long remarks on the case declared that,

The doctrine that they [the hostile Indigenous people] are to be held and dealt with as
British subjects, and, under no circumstances, to be tried or punished, except accord-
ing to the ordinary forms of law, cannot be received without modification. It may
be true in its full extent, as regards those tribes with whom we have constant and
peaceable intercourse ... [but those] who have never acknowledged subjection to any
power ... however insignificant their numbers, or however savage and barbarous their
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manners [must be viewed] as a separate state or nation, not acknowledging, but act-
126

ing independently of, and in opposition to, British interests and authority.
Damen Ward has argued that the Maria incident illustrates how concerns of
‘policy and politics’ dominated jurisprudential or theoretical arguments.'*” Julie
Evans has used the same material to argue that the problem was a product of
the imperial extension of European sovereignty over other people’s lands.'?
Another layer of analysis requires examination of how the very definition of
the problems of ‘policy and politics” in the colony depended on the use of a
conceptual language in which ‘savagery and civilization’ were central. By Judge
Advocate Cooper, Indigenous ‘savagery’ was invoked to place the Indigenous
inhabitants in the position of hostile enemies against whom military violence
could legitimately be used. This position, however, was untenable for imperial
administrators who by this time had accepted that Australian ‘savages’ had no
Indigenous sovereignty. To admit that the Indigenous people were subjects of
their own state or nation would be to undercut the British claim to sovereignty
in Australia.

The South Australian ‘Protector of Aborigines, Matthew Moorhouse, con-
cluded that the Indigenous tribes of the area could not be considered as British
subjects because Indigenous people were barred from giving evidence in courts.'?
Drawing on evidence from New Zealand, he claimed that Indigenous people
were unable to hold their own alongside European settlers and would inevitably
become extinct. He therefore called for ‘exceptional laws’ for Indigenous Aus-
tralians separate from the British laws that applied to the settlers. Moorhouse’s
superior, Governor Gawler, however, saw Indigenous savagery and British
civilization as opposed moral conditions. The ‘savagery’ of Indigenous people
discounted them from being accorded any significant rights at all, as subjects of
their own state or nation, but especially as subjects of the British Crown:

The British constitution is the growth of a thousand years, it cannot be imposed
on a nation in a day. It is adapted for Britain — the country which stands highest in
the world in the scale of religion, civilization and improvement; it cannot be fully
received or properly appreciated even by civilized nations of an inferior class, much
less by the savages of Australia, who stand in the lowest degree in all the earth in
religion, government, arts and civilization. In all these respects they are morally, as
in material things they are physically, the antipodes of Britain — and it is not an easy
thing to make antipodes meet.'*

The response of officials in London also showed that the concept of savagery
framed the issue of legal status. The Colonial Secretary James Stephen con-

demned Gawler’s actions:
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The aborigines, whether subjects of the Queen or not, are persons living on British
territory, and within the jurisdiction of British Courts. That they are savages cannot
entitle them to impunity, still less expose them to be punished without a trial.”!

Lord John Russell was more circumspect, arguing that the ‘indiscriminate appli-
cation of British law’ to Indigenous people living ‘without the limits of the
particular colonies” was not possible.* James Stephen’s response to Lord Rus-
sell, however, was that ‘there is not within the whole of New Holland a single
spot of ground which is not included in some British Colony’** Here then was
the rub of the issue. British sovereignty had been asserted over the whole of Aus-
tralia on the basis that its Indigenous inhabitants were ‘savages’ possessing no
sovereignty of their own, but lacking any secure claim to protection under Brit-
ish sovereignty.

Captain George Grey succeeded Gawler as Governor of South Australia
in May 1841, and he too quickly became embroiled in the same difficulties
his predecessor experienced. This time the flashpoint was a series of successful
attacks made by Indigenous warriors on overland parties north-east of Adelaide.
Grey reported his position to London as being based on the desire to rigorously
apply British law. O’Halloran’s reports indicate a certain level of frustration at
13 Grey’s dispatches prompted the new
Secretary of State for the Colonies, Lord Stanley, to reflect on the problem of
the legal status of the Indigenous inhabitants. The problem as he saw it was that

the restraint he appeared to be under.

if killings by Indigenous warriors were not punished with death, white settler
opinion would swing in favour of taking ‘law into their own hands” and secking
‘vengeance’:

Although it may be very true that the Government is bound to protect the Natives
within its territory from violence on the part of the settlers, and to visit with severity
upon the latter any proceedings which may outstep the legitimate bounds of self-
defence, it is very difficult to define what are those legitimate bounds; and if the
Government, while they protect the Aborigines, do not also protect the Colonists,
by the infliction of what public opinion may fix upon as adequate punishment for
actions which civilized man considers as crimes of the deepest dye, that same public
opinion will lean more and more towards effacing the limits which ought to separate
self-defence and retaliation.'*

The problem, then, was that as subjects, war could not be levied against Indige-
nous Australians, but their armed defence of their territory and rights also could
not be tolerated and had to be punished. Beyond the effective limits of colonial
government, however, along the overland tracks, armed parties of drovers were
‘virtually making war upon [the Aborigines on] their own account ....'*

The problem returned in August of 1841 when an armed expedition under

the command of Moorhouse was sent to the aid of another beleaguered overland
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party. At Mount Rufus on the River Murray, Moorhouse’s party killed about
thirty and wounded approximately ten more Aboriginal people.”®” Though
Moorhouse was exonerated, the colonial government appears to have adopted
the position that what was said in official correspondence was one thing, what
was said in private was another. The contrasting positions can be seen in official
correspondence where O’Halloran was commanded to apprehend Aboriginal
offenders while “... being careful that no belligerent rights are exercised against
the natives; and that no proceedings are adopted but such as the laws of England
would authorize against Europeans who had been guilty of similar atrocities’'*®
On another occasion, however, O’Halloran was careful to record a private meet-
ing with Governor Grey and the Colonial Secretary relating to a proposed
expedition to Lake Albert. O’Halloran’s memo states that he was to ‘quell the
blacks if they continued riotous and threatening, whereupon,

I asked the Governor what would be the extent of my powers and instructions if sent
on such a service? Upon which he replied that I must treat the blacks if ... likely to
resist as I would any other hostile party who were resisting the law, and that I should
be fully justified in becoming the aggressors in such a case, or if I thought that the life
of a single individual of my own party was threatened or endangered, in which case
I should act with vigour until all resistance ceased. The Governor further added that
tho the law might have to decide upon the legality of such proceedings, I might rest
assured ... that the Government would give me every support and protection in their
power.?

In effect, O’Halloran was being empowered to exact summary justice.

By the early 1840s it was clear that the legal status of Australia’s Indigenous
inhabitants was still prey to much confusion. The problem was that the assertion
of British sovereignty, premised on projections of Indigenous ‘savagery, meant
that they automatically became subject to British law even though many of them
were engaged either in active resistance to colonial expansion or in observing
their own laws. The formal acknowledgement of Indigenous peoples status as
‘British subjects’ after 1836 made these two facts increasingly difficult to resolve.
Colonial authorities could acknowledge neither the existence of Indigenous laws
(such as those governing the use of violence), nor the legitimacy of Indigenous
resistance as a form of war. The result, as Edward Parker, one of the ‘Assistant
Protectors of Aborigines’ in the infant colony of Port Phillip (later Victoria),
saw was that ‘a decided and speedy change’ in policy was needed to ‘prevent the
increase of predatory attacks on colonial property’ by Indigenous people, and
‘the continuance of a system of illegal punishment and indiscriminate slaugh-
ter’ of Indigenous inhabitants by the settlers and pastoralists.'*® The authorities’
inability to prevent either the settlers’ armed incursions upon the Indigenous
people, and their armed retaliation, in effect rendered their subject status a tragic
farce.
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The policy options this presented to colonial administrators were roughly
two-fold. One option was to maintain the pretence that the declaration of Brit-
ish sovereignty made all the Indigenous inhabitants of Australia into British
subjects who could only be governed by British law.'*! As a proponent of the
latter position, George Grey characterized all Aboriginal laws as merely ‘bar-
barous customs’ and proclaimed that only British law applied in Australia.'?
Lord Russell recommended Grey’s proposals to colonial governors.'*® Governor
Gipps in New South Wales rejected them as unworkable, while Governor Hutt
in Western Australia claimed that it was unwise to regard all Aborigines as Brit-
ish subjects:

I conceive that the aborigines are not in a position to be treated in all points as Brit-
ish subjects; that we have not the means to supervise and control their dealings with
one another in the bush and in the wild districts ... and that to attempt to make them
at all times and under all circumstances in their habits and customs amenable to our
laws, would be frequently next to impossible, and might have the effect of a teasing
and tiresome persecution, estranging them from us, and rendering them only more
tenacious of their own rude and barbarous observances.'*

Hutt’s response thus invoked the idea the Indigenous subjects of Her Majesty in
Australia be governed under a different set of laws to those which applied to Her
Majesty’s white subjects in Australia.

The second policy option was to regard Indigenous communities as ‘nations’
or ‘dependent allies, which required some form of agreement or treaty.'* This
suggestion had famously been made in 1841 by the irascible Justice of the dis-
trict court at Port Phillip, J. W. Willis."* Willis’s finding in the Bonjon case was
that the defendant, an Aboriginal man named Bonjon accused of the murder of
another Aboriginal man, could not be tried by the court because the act was car-
ried out in accordance with Indigenous — not British — laws. Willis concluded
therefore that the existence of such laws indicated that the Indigenous inhabit-
ants of Australia had not been voluntarily subjected to British sovereignty and
that ‘treaties’ should be signed with them. They were, he maintained, the original
‘sovereigns and proprietors of the soil. Willis thought it “... sufficiently manifest
that the aboriginal tribes are neither a conquered people, nor have tacitly acqui-
esced in the supremacy of the settlers.” This finding was swiftly opposed by
Governor Gipps, who was later able to have Willis dismissed from the bench.

The kind of recognition that Justice Willis proposed threatened the very
foundation of British sovereignty in Australia.'®® Gipps suggested introducing
legislation to settle the matter, and instructed the Colonial Secretary Edward
Deas Thomson to compile a brief precis of the colonial government’s position
on the issue of British sovereignty. This letter was sent to Chief Justice Sir James
Dowling and the other judges of the Supreme Court, in order to elicit their
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advice, without, he claimed, ‘any view to biasing the opinion of the Judges.'*
Thomson’s reasoning encapsulated the intellectual framework that informed
British colonization in Australia. He argued in effect that no treaty could be
negotiated because the ‘Sovereigns of Great Britain’ exercise ‘unqualified domin-
ion’ in Australia on the grounds that,

the Aborigines never have been in possession of any Code of Laws intelligible to a
Civilized People, and ... their Conquerors (if the Sovereigns of Great Britain are so
to be considered) have declared that British Law shall prevail throughout the whole
Territory of New South Wales.!

Thomson’s reasoning thus exposes the pivotal role that European representa-
tions of Indigenous ‘savagery’ played in Australia’s colonization. The image of
‘savagery” was neither a convenient fiction that washed away colonial guilt, nor
was it merely a term of description. Operating in the language of policy formula-
tion alongside the concept of civilization, ‘savagery’ was the essential foundation
for all British claims to sovereignty in Australia. They were also, as I will argue in
the following chapter, the essential foundation for all schemes of colonial gov-
ernment of Indigenous populations in Australia.
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The British government took the opportunity to present their case to the British
public for establishing a penal colony in New South Wales by the publication
in 1787 of an anonymous History of New Holland.' Included in the publication
was a discourse on the transportation of convicted felons written by Sir William
Eden, an influential jurist, penal reformer, MP and member of the Committee
for Trade and Plantations which oversaw the management of Britain’s Empire.
Transportation of convicted felons to the distant colony, he argued, could be jus-
tified as the means ‘to convert the Indians) quite aside from its remedial effects
on the felons themselves.” Alexander Dalrymple had ridiculed this argument in
his Serious Admonition of the previous year, arguing that convicts were the least
likely candidates for effecting a conversion and were more likely to become a
nuisance to British trade.> Eden, however, persisted with the argument, noting
that, while it seemed incongruous,

To carry amongst the rude inhabitants of New Wales [sic] a picture of society, which,
though its features may be harsh to the ideas of an European, will appear even for the
present a degree more perfect than any subsisting among them, would of itself be an
act suitable to the beneficence of a civilized power; how much more will the conver-
sion, if practicable, of the natives, still lost in pitiable ignorance, be an endeavour
worthy of a polished age ...*

Two features of the phrasing of this argument are worthy of note, the first being
the recognition that Eden saw transportation not only as a means of exporting
felons for punishment, but of exporting society itself. The second feature is that
while the society of felons may have been thought harsh by polished and refined
standards among the educated elite who consumed the History of New Holland,
it was nonetheless far superior to the rudeness and ignorance in which the ‘sav-
ages’ lived.

Here Eden combined what would become recurrent themes in the ideology
of British imperial expansion in the nineteenth century, civilization and benevo-
lence. For Eden, as for many of his British contemporaries, British civilization
meant British superiority, a superiority based on the possession of the benefits
of civilized life, property, rights, ordered government, settled laws and a civil
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society. For the British to export these benefits, to plant them in the wild and
untamed ‘wastes’ previously inhabited only by ‘wandering savages’ was not only
a mark of British superiority, but of civilized benevolence.> Above all, British
imperial benevolence towards Indigenous Australians was phrased in terms
of ‘fitting’ them to take their place in (invariably the lowest orders of) colo-
nial society.® Understandings of ‘society’ in European thought were crucial to
the formulation of early policies for the ‘civilization’ of Indigenous people in
Australia.” The concept of ‘society’ was itself decisively shaped by British experi-
ments in social reform of the lower classes (at home) and colonial government
of Indigenous peoples (abroad). Exploring how colonial authorities in the early
nineteenth century communicated the task of ‘fitting’ Indigenous Australians
for society will illustrate how notions of ‘civilization and savagery” and related
understandings of society underpinned the articulation of schemes for the colo-
nial government of Indigenous Australians.

As a goal of colonization, civilization involved the effort to reconstruct
Indigenous peoples in line with European expectations, norms and behaviours.
The often baflling difference that colonists felt separated themselves from Indig-
enous Australians constituted ‘problems’ requiring governmental solutions.
Among the chief of the ‘problems’ Europeans considered Indigenous people
to exemplify was the social difficulty of how to ‘fit” a people without ‘society’
for taking their place in the lower orders of colonial society. Enquiring into the
history of the concept of ‘society” in colonial discourse reveals that it was not
simply construed as an independent domain that ‘civilization’ acted upon, as if
Europeans aimed at ‘civilizing’ a pre-existing ‘Indigenous society’. Rather, society
was understood to be an artefact of a process of civilization, and therefore was
used as a key criterion to differentiate the ‘civilized’ European colonists from the
‘uncivilized’ Indigenous inhabitants.®

Concepts of Society

Although the concept of society emerged in Western European thought in
the seventeenth and eighteenth centuries, there was no necessarily consistent
method of usage by the late eighteenth century. ‘Society’ could be used to refer
to the attainment of a certain stage of historical progress or civilization, but it
could also be used to refer to more restrictive types of association. The first sense
of the term ‘society’ may be labelled ‘general’ in that it refers to something like
Dr Johnson’s definition of society as the ‘[u]nion of many in one general inter-
est.? The second sense may be termed ‘particular’ in that it implies different and
mutually exclusive ‘societies’ within the one (general) society. In other words,
society in the particular sense refers to ‘polite society’ or the society of one’s
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Figure 2. Augustus Earle (1793-1838), “The Annual Meeting at Parramatta, hand coloured
lithograph (n.d.), Rex Nan Kivell Collection; NK 2652, National Library of Australia.

friends, the society of literati, and, of course, the bad or low socicty of the poor,
the idle and the dissolute that so haunted early social reformers.

According to Otto von Gierke, the term society emerged from the concept
of societas which had been used by natural law theorists in seventeenth-century
Europe to define their conception of ‘the people) and the political claims they
made as individuals against the majesty of rulers."® Sociezas thus came to denote
a purely collective association in which each separate individual was understood
to be the bearer of rights, whose union was founded on consent, agreement or
contract. The concept of societas was opposed to other collective entities, nota-
bly universitas, a term that denoted ‘the people’ as a corporate bearer of rights.
Baker argues that ‘society’ entered French discourse in the seventeenth century,
but by the eighteenth was coming to be used to describe particular forms of
association distinct from and in opposition to those of the ‘Old Regime’'! Most
importantly, the term came to refer to forms of association conceived in terms
of ‘common action and mutual support’ in the supply of basic needs, as an ‘insti-
tuted’ or purposively created form of association, but one that was constantly
‘endangered; requiring the delicate maintenance of ‘peace and stability’'> Baker
contends that from the late seventeenth century the ‘particular’ sense of the term
society (understood as ‘voluntaristic associations’) ‘disappear(s], and is replaced
by the ‘general’ understanding of society as ‘the basic form of collective human
existence’."?



102 The Empire of Political Thought

Significantly, this ‘new’ understanding of society (in the ‘general’ sense as
referring to the ‘basic form of collective human existence’) could only be consti-
tuted by the assemblage of autonomous individuals.'* Mary Poovey has suggested
that although both the ‘general’ and ‘particular’ senses of the term can be found
throughout eighteenth-century British thought, it was the general view, that
spoke of a society as a complex assemblage of different ‘objectified domains’ gov-
erned by their own internal dynamics, that became dominant.”” This shift she
attributes to the emergence of separate ‘domains, none more central than that
of the market economy, which regulated the interaction between individuals in
new ways, requiring them to adopt a new orientation towards others whose com-
bined actions constituted the ‘society” in which they lived.'® As John Brewer has
pointed out, however, conceptual delineations of separate social spheres, such as
those of public and private, were notoriously fluid throughout the eighteenth
century.”” Importantly, however, by means of conceptions of civilization Euro-
peans in the cighteenth and nineteenth centuries distinguished themselves from
supposedly ‘uncivilized’ peoples in terms of the forms of sociality they had accom-
plished among themselves.'® By the late eighteenth century, British and French
writers, for example, could speak (differences in usage notwithstanding), of their
own ‘civilized’ societies (literally, civil societies) as networks of interaction quite
different from and far superior to the associations, ‘tribes, clans or ‘nations’ of
barbaric and savage peoples.'” Montesquieu, for example, referred to the solidity
of savage ‘tribes’ and barbaric ‘nations, but spoke of ‘society’ as a realm of quite
different interaction.?® Society referred to the space in which individuals ‘con-
form’ their own thought to the ‘thoughts and impressions of others’; society (in
the generalized sense) is thus a sphere of activity premised on the achievement of
individual autonomy conceptualized as a rational internalization of self-govern-
ment according to accepted norms. Of course, this accomplishment was usually
regarded as the preserve of those with the leisure and independence to culti-
vate autonomy, in other words, those with property and means. Consequently,
‘society’ in the generalized sense denoted a hierarchical realm of interaction in
which those at its higher levels were thought of as autonomous, rights-bearing,
property-owning individuals who combined for mutual support and protection
of their rights, and mixed in the (particular) society of one another. Europeans
were able to represent ‘civilization” as a quest to impart their own form of social-
ity to others, and thereby to ‘fi’ them for entering, usually at its lower levels, a
transplanted form of European society. In this sense, the project of civilization
encompassed the regulation of problematic forms of society (in the particular
sense) within Europe (the poor, the disorderly, the idle), and in the extension of
their own society (in the general sense) to other parts of the globe.”!
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Society, Civilization, Government: Britain and Australia

Throughout the eatly colonial period, various efforts to conceptualize the civi-
lization of Indigenous Australians revolved around their formation as ‘social’
subjects. These efforts involved a host of reforming techniques focused on
reshaping their collective or social life through the inculcation of new family
relations, forms of dress and deportment, and routines of labour. One of the
earliest examples of this approach in Australia was proposed by Governor Mac-
quaric in 1814. Macquarie’s despatch to Earl Bathurst of 8 October 1814 is a
remarkable example of the translation of Enlightenment ideas of civilization into
colonial policy. Macquarie’s starting point was the then firmly established view
that the Indigenous people of Australia were an ‘Uncultivated Race ... [s]carcely
Emerged from the remotest State of rude and Uncivilized Nature ..., Macquarie
traced the ‘rudeness’ of the Indigenous people to their nomadic existence, which
he described as “Wild wandering and Unsettled Habits ... [suited to their con-
tinual] Quest of the immediate Means of Subsistence’?

Elbourne argues that nomadic peoples were a particular focus for nine-
teenth-century British missionaries, for whom “The nomad ... was believed to
have an empty life and consequently an empty mind’* In Australia, however,
this assumption does not appear to have been made. The problem of Austral-
ian ‘savagery’ was construed not as an emptiness, but as a disturbing prevalence
and tenacity of ‘savage’ habits. This was the problem that colonial government
of Indigenous people in Australia aimed to resolve. It is significant that some of
the first detailed articulations of this problem of colonial government should
display a strongly Scottish Enlightenment flavour. It has been argued that refer-
ring to ‘the Enlightenment’ is a misleading anachronism, obscuring the diversity
of intellectual movements and indeed rival or different national Enlightenments
across Europe. Speaking of a distinctly “Scostish Enlightenment’ is also potentially
misleading. Nonetheless, I want to draw attention to the characteristic focus of
eighteenth-century Scots thought on the dynamics of social development from
less to more civilized conditions and from ‘simple’ to ‘sophisticated” manners.*
Macquarie’s foundational assumption was that a people’s means of subsistence
shaped their manners and allowed the observer to determine their level of social
and historical progress.?> This approach can be contrasted to more rigidly deter-
ministic analysis based on climate and geography.*® Macquarie’s aim was thus
to turn the ‘rude’ Indigenous people into productive agricultural ‘Labourers’ or
into a lower Class of Mechanics. In reaching this aim, he noted the failure of
the previous introduction of European farming methods to Indigenous people,
which he firmly believed were far superior to Indigenous techniques of food
procurement. The solution therefore lay elsewhere, and in particular in the idea-
tional realm of social norms or, in contemporary parlance, manners.
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For the intellectuals of the Scottish Enlightenment, the concept of manners
was loaded with moral, historical and political significance. For them, social
progress was driven by the connection between changes in a people’s means of
subsistence and their ‘manners. In his Wealth of Nations, for instance, Adam
Smith attributed the development towards ‘universal opulence’ in Britain to the
division of labour which subjected each individual worker to a precise regimen
of disciplined labour, eliminating rustic inefficiencies.”” For Smith, however, the
process of civilization did not only involve economic changes, but incorporated
awhole host of changes in moral outlook, individual behaviour and social values.
The relationship between the two forms of change — economic and ideational
— is notoriously difficult to pin down and lies at the heart of controversy over the
(in)famous ‘four stages’ or ‘stadial’ theory of development.?®

Such ideas of social progress were becoming widely accepted in Britain by
the end of the eighteenth century.” Their influence in the colonies, however, did
not only lie in assumptions about Indigenous ‘primitiveness’ and limited rights
to property, but in perceptions of the problem of Indigenous ‘sociality’®® A key
to the development from ‘savagery’ to ‘civilization’ was the transformation of the
rude virtues of savage life (based on simplicity, hardiness and a warrior ethos)
into the more flexible and rational manners of civilized societies. Manners con-
sisted in the widely accepted standards of conduct and self-regulation that made
civil life possible by circumscribing violence and entrenching social virtues such
as courtesy, probity and industry. Their emergence hinged on the development
of commercial economies which brought people into greater contact and mutual
dependence while also fostering a strong self-interest in changing one’s conduct.

Significantly, when Macquarie came to put his finger on just how the social
customs of the Indigenous people were to be transformed into the ‘manners’
of civilized society his terminology reflected a subtle, but profound distinction.
“Those Natives’ who lived in and around Sydney, he wrote,

... live in a State of perfect Peace, Friendliness, and Sociality With the Settlers ... [but]
the fostering Hand of Time, gentle Means, and Conciliatory Manners ... [could]
bring these poor Un-enlightened People into an important Degree of Civilization,
and to Instil into their Minds, as they Gradually open to Reason and Reflection, A
Sense of the Duties they owe their fellow Kindred and Society in general (to Which
they Will then become United), and taught to reckon upon that Sense of Duty as the
first and happiest Advance to a State of Comfort and Security.

Here Macquarie distinguished the ‘sociality’ of natives who persisted in living
alongside (rather than within) colonial life, and the civilized, European, colonial
‘society’ of which they had to become a part. The ability of the Indigenous peo-
ple to become a part of ‘society’ would rest on the inculcation of the values and
norms, or, as he put it, the ‘manners’ and ‘duties’ on which he believed European



Fit for Society 105

society rested. The means Macquarie felt were able to accomplish this social trans-
formation were provided by William Shelley, of the Church Missionary Society,
who was given land and financial support to establish a ‘native institution’. The
purpose of Macquarie’s and Shelley’s ‘Experiment towards the Civilization of
these Natives” was to inculcate ‘Habits of Industry and Decency’ in Indigenous
children, while also trying to lead Indigenous adults to become settlers, to ‘Cul-
tivate Lands” and thereby come to prefer ‘the productive Effects of their own
Labor and Industry to the Wild and precarious Pursuits of the Woods®*!

This kind of programme of civilization reflected established ideas and prac-
tices of social reform in late eighteenth-century Britain. The construction of
highly regulated communities had been advocated for the poor in Britain by
social reformers such as the police magistrate Patrick Colquhoun. Colquhoun
spoke to the Select Committee on Finance and Police in 1798 of the need for
a “Village of Industry’ model of reformatory to ‘prevent’ the ‘shocking Corrup-
tion of Morals” among the lower orders of society.’* The concept of society that
informed such schemes was one in which various orders had their place within
an overall structure. In this scheme, those in the lower orders may be said to
be ‘of socicety, but not necessarily ‘in society’ with those in the more elevated
levels.??

Enlightenment concepts of civilization, understood as a programme of
reform of conduct, tended to focus on reshaping the attitudes, opinions and
thereby the outward behaviour of individuals. Civilization was therefore seen as
aprocess of reform that could be shaped by governmental intervention. The most
common problems that were thought to beset life ‘in society’ were those emanat-
ing from the ‘bad habits, unrestrained passions or want of appropriate conduct
of particular categories of people, especially the so-called ‘idle poor’. Colquhoun
defined the problem of ‘the poor’ not in terms of their poverty (which, by com-
pelling them to work made them ‘the actual pillars of the State’), but of their
‘indigence’* Such views implied that social order (and/or its absence) was deter-
mined by individual manners and morals. Good conduct and regular behaviour
(or want of it) was an object of governmental activity aimed at shaping opinions
and attitudes, instilling patterns of self-restraint and productive habits. Sir Fre-
deric Morton Eden expressed this view succinctly in his massive three-volume

study of 1797 entitled The State of the Poor,

... the aim and object of every institution, in which the Public is concerned, is to
render mankind good, in order that they may be happy. Neither of these ends is it
possible to attain ... otherwise than in society; for this, then, the social state is formed,
and governments instituted: and for this, seminaries of learning ... are instituted, to
direct the nascent passions, and mould the infant reason into such habits of think-
ing and acting, as may best promote, not only the weal of each individual, but the
general welfare ... Government, (that is, Society in its state of perfection,) is founded
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on opinion: inasmuch as no skill nor force can render any government efficient and
durable, when the opinions of those who are to be governed are generally adverse to
it ... Men are not, all at once, but gradually, to be trained to political, as well as to
moral, rectitude ...%

It was with something very like this view that a number of social reformers in
Britain showed their concern at the state of ‘society’ among the Tower orders.
As the authors of the Report from the Select Committee on the Laws Relating
to Penitentiary Houses of 1811 put it, they were concerned by the ‘promiscu-
ous association’ that took place within prisons; reformed prisoners should be
‘separated from the society of ... more indigent fellow prisoners’ in order to effect
complete rehabilitation.’® The Second Report from the Committee on the State
of the Police of the Metropolis in 1817, for example, defined the objective of a
reinvigorated police as the ‘reform ... of the ‘morals and manners’ of the ‘people’
in order that penal law could be made more effective.’” What lay behind such
views of social reform was an aspiration central to the European Enlightenment
to create more orderly and more self-regulated conduct. This self-regulation was
conceived as rational self-control under the influence of self-interest. Malthus
expressed it most succinctly in describing the foundation of society being ‘an
inequality of conditions’ which,

offers the natural awards of good conduct, and inspires widely and generally the
hopes of rising and the fears of falling in society and is unquestionably the best calcu-
lated [means] to develop the energies and faculties of man, and the best suited to the
exercise and improvement of human virtue.?®

European understandings of society were thus shaped by the extension of
schemes of the better regulation and government of those (in Europe) who
belonged to the lower orders of society, and whose presence and conduct rep-
resented a threat to those who occupied its higher levels. Campaigns to reform
the conduct of the poor, to inculcate new habits of industry and to educate
were conceived as projects of benevolence and ‘civilization’ This framework
established at home set the pattern for British colonization abroad. But whereas
in other colonial contexts the British administered peoples they regarded as
having their own society (as in India), or who displayed patterns of communal
solidarity (as in North America), in Australia they found peoples they regarded
as entirely ‘savage’ and hence as exhibiting only the most rudimentary form of
collective life.

One of the key deficiencies that early schemes for the ‘civilization® of the
Indigenous people in Australia were supposed to overcome was the supposed
lack of any Indigenous ‘society, and perhaps of any ‘social” structures that could
be used to facilitate their civilization. Consequently, colonial perceptions of
society were characterized by an absence of Indigenous people from the realm of
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‘society’. When the House of Commons Select Committee on Transportation of
1812 wanted to get a sense of the state of society in the colony, they interviewed
former Governor William Bligh. Bligh responded by describing the ‘orders” of

society in the new colony,

Generally we consider that the first class is the Military; the second, the Civil; the
third, the Settlers, in that class I include not only those from England, but those
which were settled, and had grants after having received free pardons; the fourth
class are called Landholders, they are made up of persons renting land, and, I believe,
including some ticket of leave men and convicts.”?

What is significant here is that Bligh excluded any mention of the Indigenous
people as a class that helped to constitute ‘society’ in New South Wales.*
Indeed, the Committee was not interested in hearing about Indigenous people,
but about the convicts and former convicts and their place within the colony’s
‘society’. !

Bligh was therefore asked whether any former convicts were ‘received in
society), to which he responded that they were not received in ‘superior soci-
ety, but only ‘mixed in society together’” Here, Bligh invoked the two senses
of society in referring to the (particular) society of the upper or ‘superior’ ech-
clons, and of the ‘mixing’ of all classes in the (general) ‘society’ of the colony.
As Bligh’s comments implied, the discourse of society in the colony was shaped
by the question of what to do about its ‘lower’ orders, especially the convicts
and former convicts.® Such hierarchical notions of society were far from
uncommon among the upper classes of Australian colonial society. Elizabeth
Macarthur, the wife of one of the most prominent pastoralists, invoked both
the general and particular notions of ‘society’ in bemoaning the imminent
loss of some members of ‘our small society’ in the colony and in complaining
that the clergyman’s wife was ‘a person in whose society I could reap neither
profit nor pleasure’* Indigenous people were clearly present in society, as serv-
ants and as labourers wandering in and out of the colony, but they were not
necessarily seen as part of society. For Barron Field, judge of the New South
Wales Supreme Court (1817-24), the Indigenous people were a picturesque
distraction from colonial monotony. They could never become part of soci-
ety because they were contemptuous of the ‘comforts, of civilization) because
they failed to appreciate their subordination and felt equal to ‘us masters; and
had no patience for labour. “They will never become builders, or cultivators,
or mechanics, or mariners like the New Zealanders or the South Sea Islanders),
Field maintained, ‘nor indeed till they cease to be at all, will they ever be other
than what they are’®
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Problems of Society and Government in Colonial Australia

It has been suggested that early colonial programmes of civilization in Aus-
tralia were ‘assimilationist’ in aspiration.* Such a view implies that a form of
equal membership of colonial society was offered to Indigenous Australians
who assimilated ‘European’ attitudes and behaviours. The hierarchical nature of
European concepts of society, however, suggests that what was envisaged was
not the uniformity of equal membership, but ‘an Indigenous similitude to Euro-
pean values and society’”” This meant a form of integration of Indigenous people
in colonial society invariably viewed in terms of fitting Indigenous people for
assuming their place in the lower orders’ of society, among the labouring classes,
or perhaps as members of a rural ‘peasantry’.®® Colonial observers and adminis-
trators, however, noted that although the Indigenous people lived in ‘tribes’ or
extended family groups, they could not really be described as ‘societies. Among
the early colonists, the forms of Indigenous sociality were regarded as highly
problematic, partly because their guiding principles seemed utterly mysterious
to Europeans.” More importantly, however, Europeans were concerned by the
apparent egalitarianism of the ‘tribes’ they observed, frequently noting that the
tribes had no obvious rulers, be they kings or chiefs, other than a vague council
of elders.>® Some administrators held to the hope that they could resolve this
problem by appointing Indigenous chiefs as had been attempted in America. It
was rarely that simple, however, because, as Europeans also noticed, Indigenous
people had no notion of private property and hence did not rely on rulers either
for the protection of their property or for the distribution of largesse.>!
Europeans attempted to resolve this problem by distributing goods (such as
blankets, clothing and foodstuffs) to the tribes to induce a sense of obligation
at the receipt of gifts, and a desire to conduct themselves appropriately in the
expectation of more.”> As many of the more perceptive observers noted, how-
ever, such distributions apparently failed to have that effect, as goods distributed
to one member of the tribe were frequently passed immediately to others, and
the Indigenous people treated the distribution as no more than a supplement
to their own means of subsistence.” European observers persisted in seeing this
absence of European property relations or government as an ‘erratic’ way of life
characterized by continual and undisciplined ‘wandering about the bush’>* Hav-
ing been raised in such ‘erratic’ communities, in which Europeans felt that all
forms of conduct had to be subordinated to the need to keep moving and find
food, colonial observers also felt that individual Indigenous people were trained
from early childhood in ‘erratic” habits. This was the foundation of the ‘problem’
of Indigenous sociality, the persistence of a framework of ideas and attitudes
in the minds of Indigenous people that Europeans attributed to their means
of subsistence. Solving that problem would require strategies of intervention
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aimed not simply at making Indigenous people live in society, but at ‘ficting’
Indigenous people for a life in society. As Alexandro Malaspina, a Spanish visi-
tor to the early colony, put it, it seemed an open question ‘whether or not’ the
Indigenous inhabitants ‘are able to combine with the sociable Instinct of Man’
or surrender to their desire to return to the bush, ‘divested it would appear of all
sociable attraction’>

In order to civilize the Indigenous people, Europeans felt that it was neces-
sary to prevent them from living in their ‘erratic’ or traditional ways, to ‘settle’
them in one place, to subject them to regular routines of discipline, and thereby
to induce them to accept a more ‘settled’ way of life based on the inculcation
of ‘settled’ habits.*® In doing so, Indigenous ‘civilization” was seen in terms of
their social (re)formation. As envisaged by the missionary William Shelley, the
key problem was the tenacity of Indigenous ‘habits. He referred, for example,
to Indigenous people who had lived for a time in ‘civilized Society), but had
‘relapsed into their former habits and Society’’” The problem Shelley set out to
resolve was how to ensure that the Indigenous people were properly trained so
their attachment to their ‘new Society’ would endure, and eradicate the ‘habit-
ual’ attachment to the society’ of their fellow tribesmen and women.*®

Shelley’s reference to society thus encompassed the two senses of the term
current in British discourse at the time, the first referring to the generalized sense
of society as the whole network of interaction among those in ‘civilized colonial
society), the second to the restrictive sense of the society of one’s peers. Shelley’s
plan was that the particular ‘society of” (or associations between) Indigenous
people had to be broken, in order that they could then begin to take their place
in civilized ‘society’ By the early 1820s, however, Shelley’s plan was regarded
as a failure, and hopes that other missions may ‘civilize’ their inmates similarly
began to fade. This growing pessimism was to characterize future policies aimed
at governing the Indigenous people of Australia. It was partly in response to such
pessimism that perceptions of the Indigenous ‘problem’ were informed by new
understandings of society.

For many colonists, Indigenous individuals were not the real problem. Indi-
vidual Indigenous people were often praised by colonists for their useful labour,
their personal qualities of justice, honesty, politeness, generosity, sagacity or ten-
derness.” In this way, the ‘Indigenous problem’ came to be posed not so much in
personal or individual terms, but in terms of reshaping Indigenous ‘sociality’. At
one level, this was a policy aimed at removing the unruly ‘camps’ on the fringes
of white settlement.®’ The deeper problem, however, lay in the suspicion that
Indigenous people had no capacity for society, or, as George Angas described
it, “... their perfect social degradation, with no combination, no government, no
home’®" In accomplishing this, it was felt, the task of civilization meant finding
some way to break what were considered the ‘age-old traditions’ of the Indig-
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enous people, who, despite all efforts, seemed ‘firmly anchored in their tribal
customs.®* This shift in thinking is indicative of broader changes in the Euro-
pean understanding of society and its translation to colonial contexts. In the
next section I want to turn to a discussion of how new understandings of society
informed the findings of the 1837 Select Committee on Aborigines and found
their way into Indigenous policy formulation in Australia.

The Subject of Society

The 1837 Select Committee was in large part a product of the evangelical shift in
British public and political discourse in the late eighteenth and early nineteenth
centuries. Though the term ‘evangelism’ covers a very broad range of thinkers
and organizations, British evangelicals tended to share a scepticism of Enlight-
enment emphases on individual rationality and the socially beneficial influence
of self-interest. The evangelical imperative was one of atonement for human sin,
of the need to face the ‘moral trial” of life by and through faith in the face of
‘public and private calamities’®® Evangelicals thus renounced eighteenth-century
‘natural theology’ (associated in Britain with William Paley), in which God’s
universal design could be deduced from the felicitous providence of nature. The
horrors of war, famine and economic dislocation during the French Revolution-
ary and Napoleonic wars (1789-1815) led a variety of Christian thinkers to see
these tribulations as important ‘moral tests.** One such test was the duty to pro-
vide charity to the deserving poor. By doing so, the rich were supposed to atone
for their riches. They were also to create a ‘desirable gift relationship’ between
giver and receiver based on feelings of ‘condescension’ through face-to-face
transactions allowing them to determine who the ‘deserving poor” were.” The
endurance of tribulation and the struggle to alleviate suffering thus led to a focus
on the plight of the poor, the downtrodden, and the dispossessed at home and
abroad. In all evangelical campaigns, the conversion to a revived Christianity by
means of education and the gospels was thought the pathway to both civilization
and spiritual redemption.®

Boyd Hilton argues that the evangelical revival in Britain coalesced around
critiques of slavery from the 1780s as the foul inequity’ blighting the nation — an
offence in the eyes of God requiring a national atonement.”” The foundation of
missionary societies in the 1790s helped to encourage a British national identity
already based on Protestantism, but now encompassing an evangelical critique
of slavery and the slave trade, and a commitment to using imperial power for
‘benevolent” ends. Evangelical campaigns and missions were publicized as sow-
ing the seeds of liberty, civilization and Christianity and thereby shaping British
national identity into the nineteenth century.®® The growth of evangelism in
Britain also mirrored the development of a pervasive antipathy to the French
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Revolution, and the perceived need to manage economic and social reforms
to stave off the danger of revolution at home.”” Thus, the growth of evangelism
and British national identity mutually reinforced perceptions of the need for
Protestantism as the foundation of social order that could espouse liberty while
remaining deeply sceptical of (if not completely hostile to) political radicalism.”
In this way, evangelicals who had long been suspected by ruling elites in Britain
as dangerous ‘enthusiasts’ were able to articulate their own role as conveyers of
social order and civilization, offering a ‘fostering arm’ to lead uncivilized peoples
to the ‘protection of British law’”" Although political power in Britain remained
firmly in elite hands, the popularity of formal institutions, such as the missionary
organizations and the meetings in Exeter Hall, and the relatively informal gath-
erings of evangelically-minded reformers, such as the so-called ‘Clapham Sect;,
provided new avenues for political influence. Their influence on the Empire
reached a high-point with the elevation of James Stephen to Permanent Under-
Secretary for Colonies in 1836 (until 1847), and Charles Grant, Lord Glenelg,
as Secretary of State for Colonies (1835-9).7>

The influential London Missionary Society missionary in South Africa, John
Philip, expressed the link between evangelism and Empire in such a way as to
counter elite scepticism in Britain towards the need for evangelical missions,

While our missionaries, beyond the borders of the Cape of Good Hope, are every-
where scattering the seeds of civilization, social order, and happiness, they are, by the
most unexceptionable means, extending British interests, British influence, and the
British Empire. Wherever the missionary places his standard among a savage tribe,
their prejudices against the colonial government give way; their dependence upon
the colony is increased by the creation of artificial wants; confidence is restored;
intercourse with the colony is established; industry, trade, and agriculture spring up
... Triumphs gained by such weapons occasion no tears, and present no disgusting
details: they are the triumphs of reason over ignorance, of civilization over barbarism,
and of benevolence over cruelty and oppression.”

Philip was well connected with prominent evangelicals in England, notably the
MP Thomas Fowell Buxton, who had been chosen by William Wilberforce to
lead the Parliamentary campaign for the abolition of slavery, and went on to
spearhead the 1837 Select Committee Enquiry on Aborigines.” Buxton’s cam-
paign for a Select Committee on the treatment of Indigenous peoples mirrored
Philip’s account of the benefits of missionaries. ‘(H]umanity” and ‘kindness’ to
Indigenous peoples, Buxton claimed, were not simply moral imperatives, but
would be ‘safer, far cheaper, and far more profitable than coercion’”

The Committee provided a platform for the articulation of some new ways
of thinking about society and the challenges of colonial policy. In the Minutes of
Evidence to the Enquiry, the representatives of the London Missionary Society
presented their case for the colonial application of evangelism. ‘No sooner does
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the Gospel begin to operate upon the mind of the heathen’ the Society rever-
ends proposed, ‘than it leads to the first step in civilization, from ‘indecorous
and improper ... filthiness’ to ‘a settled course of life’ with all the ‘moral virtues,
truth, honesty, fidelity, chastity.”® These missionaries knew that in preaching the
Gospel to non-Christian Indigenous peoples in Australia and elsewhere they
were participating in the process of colonial government. ‘Christianity, they
averred, ‘furnishes a complete moral machinery for carrying forward all the great
processes which lie at the root of civilization’”” ‘Moral machinery’ is a revealing
term. What it signalled was a growing sense that the task of colonial government
of Indigenous peoples was one that involved imparting to them a framework
of ideas and values that made society possible.” In contrast to Enlightenment
understandings of society as the realm of autonomous individuals whose con-
duct was shaped by the operation of self-interest, this newer understanding
emphasized that a capacity for society hinged on the collective inculcation of a
set of attitudes, values, obligations and expectations.

This view of society is revealed by the final Report of the Select Committee
Enquiry. The evidence gathered by the Committee led them to conclude that
previous colonial governments throughout the Empire had disastrously mishan-
dled contact between colonizers and Indigenous populations.” The crucial point
was that they represented this failure in social terms, by leading to the erroneous
‘supposition’ that Indigenous people were ‘not capable of being reclaimed or
elevated into a civilized or well ordered community’** The Committee accepted
the fundamental axiom of Enlightenment and post-Enlightenment notions of
civilization, that Indigenous peoples exhibited a ‘less advanced state of society’*!
The Committee also accepted that apparently ‘primitive’ social forms were espe-
cially fragile, unable to stand up to the pressure of contact with the supposedly
‘superior’ society of civilized Europeans. In taking this view, the Committee rein-
forced what was then becoming a central assumption in colonial literature: that
the process of colonization led to the degradation and extinction of Indigenous
people.® This observation was a commonplace in accounts of colonial society in
Australia.®

Crucially, the Committee seems to have accepted that the presumed ‘degra-
dation’ of Indigenous people represented a problem of social order.® In other
words, Indigenous people living according to their own customs were thought
to be subjects of an order that although ‘savage’ and ‘primitive’ was nonetheless
effective in maintaining a customary structure. The problem as the Committee
saw it was that the loss of customs due to colonial violence, exploitation or the
influence of alcohol meant that Indigenous people also lost any semblance of
customary structure, and were simultaneously thought to be unable to integrate
into civilized society. In taking this view, the Committee made a decisive step
towards a more sociological account of society, defined not solely in terms of
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Enlightenment notions of progress from pre-social ‘savagery’ to ‘civilized” soci-
ety. Rather, this new understanding implied a more complex gradation of social
structures, each more or less ‘civilized; but each held together by their own men-
tal, moral or spiritual values sustaining an encompassing social order.

The Report described Australia’s Indigenous people in particular as ‘the least
instructed portion of the human race in all the arts of social life ... and so entirely
destitute ... of civil polity’® For this reason, the Committee’s suggestions for
amending colonial policy centred on ‘protecting’ Indigenous people from
unregulated contact with settlers; even to the extent of recommending that trea-
ties with Indigenous peoples should not be made.® Their specific suggestions
for Australia were that ‘Protectors’ of Indigenous people be appointed to super-
intend the segregation of Indigenous communities — as far as possible — from
contact with European scttlers. This separation could then be used to facilitate
further evangelization of the Indigenous people, to foster further experiments in
industry, and especially to protect them from the settlers” pursuit of ‘belligerent
rights’ against them."’

Protection and Society

It has often been assumed that a chief aim of the Report and the colonial poli-
cies it inspired was to provide a more comprehensive protection of British law
to the Indigenous people from obvious threats, namely the violence and alco-
hol of white settlers.®® Considerable doubt persisted, however, over exactly what
‘protection’ meant. Behind this confusion lay an increasing scepticism about
‘civilization’ as a programme of social development. In other words, the percep-
tion that Indigenous people did possess some kind of archaic and delicate social
structure seemed to reinforce a notion that they were incapable of ‘civilization’
in the short term. For some, therefore, protection meant sheltering Indigenous
people from unregulated and degrading contact with settlers. Missionaries often
saw this separation as a chance to strike at what they saw as the basis of Indig-
enous social order by imposing Western ideas of marriage and family life, or in
separating Indigenous children from their families.¥ Curtin argues that the con-
cept of protection in British discourse was itself undergoing a transition from
the evangelical emphasis on Christian conversion towards notions of ‘trustee-
ship’ of so-called ‘lower races’ which became dominant in the late nineteenth
century.”

The Select Committee Enquiry’s chief promoter, Thomas Fowell Buxton,
was certainly moved by the rapid decline of Indigenous populations immedi-
ately following colonization, and he spoke of those populations’ entitlement to
‘... protection in the possession of their lands’> The final Report, however, spoke
of protection in two rather different senses. First and most obviously it adverted
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to the need for effective protection or ‘defence’ of Indigenous people by ‘Brit-
ish law” whenever Indigenous ‘life or property may be attacked’ Following that,
however, the Report recommended the appointment of ‘Protectors’ whose task
was defined in terms of the preservation of Indigenous communities by provid-
ing them with ‘lands’ suitable for their ‘support;, on which they may have ‘the
means of pursuing the chase [hunting] without molestation) and where they
may be introduced to ‘industry’ and ‘employment’ that was ‘least foreign’ to
their ‘habits and dispositions.”* Informing this view was not so much a com-
mitment to preserve Indigenous communities as an effort to stabilize colonial
frontiers. This stabilization would allow the deployment of missionaries beyond
it to evangelize and to mobilize colonial governments to provide more effec-
tive peace-keeping.” In the meantime, missionaries would be able to consolidate
their influence over Indigenous populations residing on reserves.

Following the Report the Colonial Secretary Lord Glenelg expressed the
aims of ‘protection’ to Governor Gipps in New South Wales as the ‘protection
and civilization of the Natives, making it clear that legal protection was to be
paired with ‘moral and religious improvement, especially through education of
Indigenous children.”* The Report led to the creation in Australia of what came
to be called the Port Phillip Protectorate under the Chief Protector, George
Augustus Robinson, and his Assistant Protectors. Once appointed, the Protec-
tors were given few directions by Gipps on how or what kind of protection they
were to offer to the Indigenous people.” One of their key instructions was to
‘itinerate’ with the tribes under their care, a term that implied an expectation
that the Protectors would follow the Aborigines’ nomadic lifestyle. It was also
redolent of the roots of the evangelical revival in Britain, where missionaries lit-
erally itinerated or walked their message from village to village.”®

Lord Glenelg instructed Gipps that the duties of the Protectors he was to
appoint were, inter alia, to ‘teach and encourage’ the Indigenous people under
their care ‘to engage in ... cultivation ... [the] building [of ] suitable Habitations ...
and in whatever else may conduce to their civilization and social improvement’””
In framing the task of Indigenous civilization in this way, colonial administra-
tors represented their work as one of social advancement on a grand scale. The
supposedly benevolent task of administering these ‘uncivilized” peoples was an
undertaking that the civilized British, with their ‘superior’ knowledge of the
condition of ‘savagery, with all its inherent limitations, considered themselves
particularly suited to achieve. As Glenelg’s successor, Lord Russell, observed to
Gipps in 1840 ‘[w]e should run the risk of entire failure’ to govern Indigenous

peoples propetly,
... if we should confound in one abstract description of Indigenous people the various

races of people, some half-civilized, some little raised above the brutes ... One tribe
in Africa often differs widely in character from another at 50 miles distance; the red
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Indian of Canada and the native of New Holland are distinguished from each other
in almost every respect. We indeed, who come into contact with these various races,
have one and the same duty to perform towards them all, but the manner in which
this duty is to be performed must vary with the varying materials upon which we are
to work. No workman would attempt to saw a plank of fir and cut a block of granite
with the same instrument, though he might wish to form each to the same shape.”®

The apparent ‘inaptitude’ of the Indigenous peoples in Australia to ‘change their
desultory habits, and learn those of settled industry’ led Russell to believe that
the ‘unequal contest’ between the natives and Europeans (with their ‘superior
civilization’) must lead to the ‘disappearance’ of the former.”” Consequently, he
recommended that the ‘best chance of preserving the unfortunate race of New
Holland lies in the means employed for training their children) and he thus
recommended that the Governor be made guardian of the ‘more promising’
children, thereby facilitating their removal and institutionalization.'®

As far as Chief Protector Robinson and his Assistant Protectors were con-
cerned, the policy of protection meant concentrating Indigenous tribes on
stations or reservations from which goods (such as foodstuffs, clothing and blan-
kets) were to be distributed, and efforts made to ‘improve’ their ‘social condition’
through Christian evangelism, education, and the provision of agricultural
labour."" Education of the young was intended to prepare boys for manual
labour, and girls for domestic service. Such a policy framework was in step with
similar developments in the United States in which Commissioners of Indian
Affairs spoke of the need to obtain more effective labour, and even to ‘colonize’
the Indians in their own separate communities with their own ‘labour schools’'*
In Canada also administrators had recommended a policy of settlement on agri-
cultural reserves as a more cost-effective alternative to the annual distribution of
‘presents’ long enshrined in treaty agreements.'”®

In Australia, however, the Port Phillip Protectorate seemed doomed from
the start. Governor Gipps in New South Wales and his Superintendent at Port
Phillip, C.J. La Trobe, looked upon the Protectors as a drain on scarce resources
and as meddlers whose supporters in Britain could make trouble for the colonial
government.'* As far as they were concerned, the Protectors fuelled the suspi-
cion among the settlers that colonial administration was hamstrung by exposing
the colonists to violence and theft committed by the Indigenous people while

195 The almost univer-

‘protecting’ Indigenous people from the penalty of the law.
sal admission in the (often prolix) reports of the Protectors and the more cursory
Reports of the Commissioners of Crown Lands throughout the 1840s was that
the Indigenous people were unable to ‘submit’ to civil or political arrangements,
and no advance in their ‘social condition” could be evinced.'®® While methods

of rationing were employed to encourage a sense of obligation and private own-
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ership in the minds of Indigenous recipients, most observers noted that such
methods failed to induce them to live ‘in society’.'"”

By 1840 there was real confusion over what protection meant, and part of
this confusion grew from an increasing pessimism about the possibility that
Indigenous peoples could take their place in colonial society. In the wake of mas-
sacres of unknown numbers of Indigenous people at Waterloo Creek (January
1838), Glenelg’s successor, Lord John Russell, was moved to speak of ‘securing to
the Indigenous Race of New Holland protection against injustice, and the enjoy-
ment of every social advantage which our superior wealth and knowledge at once
confer on us the power and impose on us the duty of imparting to them.'® As he
was to express it to the Governor of New Zealand, William Hobson, protection
of Indigenous populations consisted in securing their ‘permanent welfare’ rather
than securing ‘their supposed claim to the maintenance of their own laws and
customs. In doing so, he argued, the Maori of New Zealand were to be regarded
as a special category of population under the superintendence of Protectors
armed with ‘every power of prompt and decisive interference’ in Maori life, quite
distinct from the operation of law ‘as administered amongst Englishmen’!®
According to one of the leading British liberal theorists of the period, Herbert
Spencer, this form of ‘protection’ was a nonsense. He proposed leaving relations
with Indigenous people to the settlers, unaided by a ‘powerful government’ This
would incline the settlers to ‘stand on their good behaviour” and ‘deal justly’ with
the Indigenous people. Government ‘protection; however, presupposed forcible
possession” of Indigenous lands under the pretence of a spurious lawful right’
which amounted to a licence for Indigenous ‘extermination’''’

When Lord Russell was lobbied by members of the Church Missionary Soci-
ety about the fate of their mission at Wellington Valley (in New South Wales),
he wondered what ‘measures” he might adopt ‘for the security of the Indigenous
people’!!! For the Reverend Dandeson Coates of the Socicety, the purpose of
protection was to effect the ‘religious, moral and social improvement of the
Indigenous people; and this required missions where ‘any intrusion of the Col-
onists’ could be prevented.!'* The Colonization Commissioners for their part
derided policies of separation as practised in Canada and Van Diemen’s Land.
The aim of policy as they saw it must be to provide ‘moderate’ reserves on which
the inmates were not to be allowed to hunt as they had been accustomed to,
but instructed on how to ‘pass from the hunting to the agricultural and pastoral
life’!** Russell hopefully recommended a policy framework of settling Indige-
nous people on missions, educating Indigenous children into productive labour,
and appointing police ‘for the protection of the Missionaries and Natives."'* As
far as many colonists were concerned, however, the policy of Indigenous pro-
tection amounted to impunity for Indigenous ‘depredations, against which the
colonists had no recourse because the Indigenous people were protected both
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by the official Protectors and by their vocal, evangelical supporters in the British
parliament.'

By 1842 Lord Stanley at the Colonial Office gave voice to an increasing
mood of pessimism about the prospect that Indigenous peoples could be enabled
to take their place in colonial societies by conceding that all efforts to civilize
the Indigenous people ‘have been unavailing, and that ‘no real progress has yet
been effected’'¢ Respondents to the New South Wales Report from the Select
Committee on the Condition of the Indigenous People (1845) noted that there
was no willingness of the ‘white labouring population to amalgamate with the
Indigenous people’, and that the Indigenous people would not or could not pro-
vide effective labour.""” The evidence given by the evangelical Chief Protector
George Robinson was more optimistic, but his Assistant Protectors, Parker and
Thomas, seem not to have been so sanguine.'® In his report on the New South
Wales Select Committee on Indigenous People, William Westgarth noted that
all accempts to ‘enrol’ the Indigenous people in the ‘labouring community of the
country’ had, ‘generally speaking, proved a failure] while both the missions and
the Protectorate had ‘entirely failed’ to achieve the objectives for which they
were ‘benevolently intended’!"”

The authors of these reports continually referred to the failure of the Indig-
enous people to submit to civil or political arrangements, because they remained
forever hostile to the lessons of ‘morality} and that therefore no advance in their
‘social condition’ could be discerned. By linking ‘social’ to ‘moral” improvement,
however, the reports also indicated a growing sense of the division between ‘soci-
ety’ as an attainment of European people, and the various (inferior) forms of
association among Indigenous peoples. The distinction between European soci-
ety and Indigenous tribes thus rested on the norms appropriate to the autonomy
and inter-subjective interactions of the inhabitants of society. The inhabitants
of tribes were subject to an entirely different set of norms premised on the cor-
porate character of the collective entity. The ‘benevolence’ of early colonial
administration of Indigenous people was to consist in breaking these norms,
and ‘civilizing’ Indigenous people by inducing them to internalize a willingness
to live in permanent and ordetly settlement, an obedience to white instruction
and the command of law officers, and, above all, the willingness to conform to a
market economy and to provide effective and productive labour.'?

The ‘society’ that colonial administrators aimed to impart to the Indigenous
people was an artefact of governmental activity held together by a framework
of internalized norms. This conception of society lay behind the desire among
advocates of colonization and colonial self-government that the most ‘fitting’
colonists be sent to the colonies.'”! Those deemed most ‘fit’ for colonial society
were those free settlers who were thought to embody solid middle-class values
of thrift, industry, sobriety and prudence. The ‘society’ of these sober selves was
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considered a foundation for the future self-government of the colonies. As the
colonies moved towards self-government after mid-century, however, there was
an increasing sense that Indigenous peoples could not be ‘fitted’ for colonial
(white) ‘society, and that colonial (white) ‘society’ itself was in need of better
moral regulation. This is revealed for example in the findings of the New South
Wales Legislative Council Select Committee Report on Indigenous People
and Protectorate. This short and bleak document expressed a sense of failure in
the Port Phillip Protectorate, recommended its abolition, and claimed that its
resources would be better spent on the instruction of the colony’s white popula-
tion.!??

The Appendix to the Report included a long submission from the Super-
intendent of the Port Phillip Colony, La Trobe, who concluded that the
Protectorate had been an ‘impracticable’ scheme from the start, and that the
only possible replacement for it was to subject the Indigenous people to a more
‘vigorous coercion’ and ‘Military discipline’ on reserves directly administered
by the government. He remarked in particular that ‘nothing short of an actual
and total separation, from their parents ... natural associates’ and the lands and
influence of their tribes would aid the civilization of the Indigenous people of
the colony. La Trobe had been an assiduous opponent of the Protectorate from
its early days. In his capacity as chairman of the ‘Societies for Promoting Chris-
tian Knowledge’ in the district, he had warned of the severe moral dangers to
Europeans in the bush, removed from the ‘restraints and checks which Society
imposes’” and surrounded by ‘degraded and untutored Savages.'® The direction
of La Trobe’s thought thus pointed towards an Indigenous policy of more rigor-
ous segregation and discipline. Significantly, La Trobe implied that society and
its restraints were fragile constructs. In the bush, Europeans were in danger of
losing their capacity for life in society. His comments thus prefigured the future
development of more rigorous and interventionist policies for the government
of Indigenous people. Informing these policies was a growing sense of pessimism
about schemes for Indigenous ‘civilization’ based on the view that Indigenous
people were the subjects of an archaic, invariable, ‘customary’ social order. In the
following chapter, I want to examine the development of this view more closely
and relate it to the emergence nineteenth-century liberalism.



6 LIBERALISM, SELF-GOVERNMENT AND THE
ETHNOGRAPHY OF ‘PRIMITIVE SOCIETY’

Caprain George Grey and Edward John Eyre shot to prominence in the 1840s on
the back of their separate journeys of ‘discovery’, each made possible by their reli-
ance on the knowledge of Aboriginal guides and trackers.! Both publicized their
successes very effectively in time-honoured imperial fashion, Grey in his Journals
of Two Expeditions of Discovery (1841) and Eyre in his Journals of Expeditions
of Discovery (1845). Both journals provided the platform for their elevation
to the ranks of colonial administration — Eyre as a (highly esteemed) resident
magistrate at Moorundi (in South Australia) and subsequently as (highly con-
troversial) Governor of Jamaica; Grey as Governor of South Australia, and
subsequently Governor of New Zealand (reappointed for a second term), and of
the Cape Colony. Perhaps part of the reason for the success of both journals was
that while they apparently confirmed the general pessimism about the prospects
of ‘civilizing’ Australia’s Indigenous peoples, they sought to provide an analysis
of why. In doing so, they both gave voice to a sense that Australia’s Indigenous
people lacked the capacity for society.

Grey was willing to concede that the Indigenous tribes possessed some ‘social
habits] engaged in ‘social intercourse and conversation, and even had ‘institu-
tions.” But both Grey’s and Eyre’s journals confirm that whatever ‘social habits’
the Indigenous people possessed they did not have any kind of recognizable
‘society’. Eyre, for instance, who also incorporated the observations of Grey and
the South Australian Protector of Aborigines Matthew Moorhouse, spoke of
the present inability of a supposedly ‘savage” people for making ‘social ties and
connections’ because the power of the elders drives them back among the sav-
age hordes’> What distinguishes these ‘hordes’ from ‘society’ was the fact that
the former did not possess ‘any form of government’ and any member of the
tribe ‘is at liberty to act as he likes, except, in so far as he may be influenced by
the general opinions or wishes of the tribe ..."* This ‘general opinion), unlike the
civilized influences of society, had the force of ‘immemorial’ custom which had
‘usurped the place of laws’ and was ‘more binding), exerting an ‘irresistible sway
... a chain that binds in iron fetters ... The way in which the Indigenous people
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lived prior to or beyond white contact was emphatically 7of society, because they
were entirely subject to the thrall of custom or tradition. As Grey put it,

... to believe that man in a savage state is endowed with freedom cither of thought
or action is erroneous in the highest degree. He is in reality subjected to complex
laws, which not only deprive him of all free agency of thought, but, at the same time
by allowing no scope whatever for the development of intellect, benevolence, or any
other great moral qualification, they necessarily bind him down in a hopeless state of
barbarism, from which it is impossible for man to emerge, so long as he is enthralled
by these customs ... so ingeniously devised ... [to resist] any effort that is made to
overthrow them.®

The relevant distinction between savage ‘hordes” and civilized ‘society’ was the
predominant view of Indigenous Australians (and their tribes) until well into
the twentieth century.

In this chapter, I will argue that the increasing pessimism about colonial
schemes for the ‘civilization’ of Australia’s Indigenous people in the nineteenth
century was reinforced by the emergence of liberal political discourse. Liberal
political thought has long been characterized by a series of conditions attached
to the application of liberal values such as freedom and rights. This was neither
an ‘evasion’ nor a ‘betrayal’ of liberal values. Rather, I argue in the first section
of this chapter that it was constitutive of a distinction that was central to liberal
thought in the nineteenth century between those deemed capable of self-gov-
ernment, and those deemed incapable.” In the second section, I go on to examine
the articulation of this delineation and its relationship to concepts of ‘civilization
and savagery’ in the political thought of John Stuart Mill. While Mill remained
wedded to the view that supposedly ‘uncivilized” people could be ‘civilized; the
hardening of notions of racial inferiority in Britain and its colonies, discussed
in the third section of this chapter, reinforced the view that Indigenous peo-
ples were supposedly ill-adapted to survive contact with more ‘civilized’ people.
The emergence of racist doctrines after the mid-nineteenth century is only a
partial explanation for the gradual decline of faith in schemes of civilization.
Another explanation lies in the emergence, discussed in the final section, of a
broadly ‘liberal” ethnographic account of ‘primitive society’® This ethnography
drew heavily on theories about Australian Indigenous social structure, as well as
reflecting both liberal understandings of individualism and freedom as well as
racist notions of Indigenous inferiority. In the process, it appeared to provide a
‘scientific’ basis for the exclusion of Aboriginal people from the realm of white
society, and their subjection to ever more invasive techniques of colonial govern-
ment.
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Liberalism and the Limits of Self-Government

In so far as there was any coherent ideology of empire in Britain in the mid to
late nineteenth century, it could be said to have centred on the extension of
civilization through the transportation of the presumed benefits of supposedly
superior British values and institutions to portions of the carth deemed ‘uncivi-
lized’? While civilization remained an integral feature of the British self-image
of its Empire, the values and institutions that Britons felt they were transport-
ing throughout their Empire were increasingly defined in terms of ‘liberty” and
‘liberalism’!® Liberalism is an evasive term that conveys a very broad spectrum of
political thought and practice. Within this spectrum were such diverse trends
as classical liberal commitments to natural rights, the utilitarian focus on maxi-
mizing social goods, and the later nineteenth-century social liberal interest in
correcting systematic economic disadvantage. Liberalism originated, however,
in a series of early nineteenth-century political campaigns in Britain over reform
of the highly inequitable eighteenth-century political establishment. Liberals
thereby articulated new claims about the appropriate relationship between indi-
vidual merit, government action and the market."

For the so-called ‘classical liberals’ of the early nineteenth century in particu-
lar, freedom was construed as a sacrosanct sphere of thought and action not to be
unduly infringed by other individuals, groups or institutions. As David Ricardo
expressed it in the House of Commons, ‘no person ought to be controlled in his
own arrangements, unless such control was rendered necessary by paramount
political circumstances’'? The primacy of the individual was also an important
theme of early evangelical thought in which conversion was conceptualized as
the essential step towards a life of autonomous self-government in a godly and
commercial society."® As this view implies, individual self-government was con-
ceptualized as a disciplined individuality associated with the supposed virtues of
Britain’s middle classes (such as, probity, thrift, industry, piety and deference),
which was explicitly contrasted to the disorderly conduct of the poor.® In this
way, evangelism reinforced the liberal focus on the self, while also echoing a mis-
trust of the poorer classes and an attachment to classical political economy.”

Classical liberals, utilitarians and many evangelicals also shared in a critique
of the old social, economic and political order in Britain in which the privileges
of aristocratic elites were maintained by arcane systems of patronage generally
described as ‘Old Corruption’'® Beyond this critique of power and patronage,
liberals remained divided on economic, religious and social issues."” Classical
liberals and utilitarian liberals both anticipated a new order in which privilege
was open to merit. They did not want a levelling of wealth or status, but the
removal of forms of discrimination and preferential treatment that restricted
access to advancement to a very select few.'® Showing their indebtedness to
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Scottish Enlightenment theories of social development, classical liberals and
utilitarians saw self-interest as a positive motivation. The desire for personal
gain was not only a spur to individual industry and thrift, its effects flowed
throughout society, generating spontaneous social order based on the progres-
sive development of individual and collective productivity. As a consequence,
liberalism developed as an ideology wedded to the progressive role of commerce
and trade as a solvent of the old order based on patronage and place, and as a spur
to individual action."” Above all, liberals and evangelicals aimed at a ‘free market’
unhindered by the distortions of non-commercial interference (regularly styled
as ‘corruption’).”’ As Elbourne points out, however, evangelical acceptance of
laissez faire systems depended on the assumption that commercial engagement
and productive labour wrought a moral transformation in individuals, while also
dissolving the practices and institutions that upheld slavery and blighted Brit-
ain’s Empire.?!

While the prevalence of laissez faire economics in early nineteenth-century
British political thought has regularly been attributed to classical liberal enthu-
siasts and to Benthamite reformers, it had a much wider appeal. By the 1830s a
growing ‘fatalism’ about abolishing poverty was shared by committed Christians
and conservatives alike, allowing them to concur with liberals that government
interference in the operation of the market was to be deprecated.?” Laissez faire
became an article of faith — the essential foundation for a society that allowed
merit to rise. It was also thought to be the foundation of social development and
international peace.”® As William Huskisson, one of the leading proponents of
free trade in British politics, put it, liberal principles’ of free trade were essential
to show that ‘commerce was not the end, but the means of diffusing comfort and
enjoyment among the nations embarked in its pursuit’** Underscoring this com-
mitment to free trade was the conviction that state power had to be limited in its
reach. This was, however, much more than a classical liberal scepticism of state
interference in the economy. It was above all a moral commitment to individual-
ism. In other words, markets should be free and state power limited in order to
facilitate the development of individual character by fostering self-reliance.”

Conceived in this broad sense, early nineteenth-century British liberalism
was a doctrine that incorporated a developmental view of self and society. In
line with received notions of civilization, liberals expressed their faith in positive
social progress that enhanced productivity, efficiency and freedom. This faith in
progress seemed confirmed by the development of Britain’s industrial economy
and its genuinely global reach. The global reach of Britain’s economy was closely
connected to the global reach of Britain’s Empire, but liberals had long been
divided on the moral basis for empire and on its economic merits.?® Indeed, early
utilitarians and liberals were reformers who sought to cut the costs of empire
and trim the power of colonial governments.”” Pro-imperial British opinion coa-
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lesced around the notion that the Empire offered unparalleled opportunities for
benevolence, culminating in the eventually successful Abolitionist campaign.
For a time it was thought that liberal freedom and equality might be extended
to former slaves; an anticipation that began to dissipate from mid-century (see
the third section of this chapter). Liberalism, however, has always been charac-
terized by division on just how far liberal values were supposed to extend (both
domestically and abroad).?® Above all it was felt that only civilized Britons (and
some others) were capable of the kind of self-government liberalism envisaged,
and that the populations of Indigenous people throughout the Empire were not.
It is to this latter claim that I turn in the next section.

Empire and Self-Government

Although Britain only extended colonial self-government to a range of
former colonies in the 1850s and 1860s, opinion in favour of self-government
had been growing for some time.*”” In the 1770s and 1780s arguments in favour
of American self-government had been articulated by the radical Richard Price
as well as the conservative Edmund Burke.® In 1793 the utilitarian philosopher
Jeremy Bentham enthusiastically mounted his own argument for colonial self-
government addressed to the French National Convention. Under the title,
‘Emancipate Your Colonies!, Bentham suggested that the French should divest
themselves of their colonies, and even thought that the commercially-minded
British East India Company might not make the worst colonial ‘masters’ and
might be interested in buying Pondicherry if the French were willing to sell.*! In
the West Indies, he argued, the population was largely European, and so he con-
cluded that ‘they are ripe for self-government ... In the East, however, the matter
was somewhat different, and he pondered, “Would the tree of liberty grow there,
if planted? Would the declaration of rights translate into Shanscrit? ... If not,
you may find some difficulty in giving them to themselves. Bentham’s advice was
not finally published until 1829, and in a postscript he reiterated his conviction
that self-government was achievable only for Europeans, and claimed that the
Australian colonies might before too long attain it.

At the Colonial Office, James Stephen took an ungenerous — if pragmatic
— approach to Australian self-government, acknowledging its inevitability not
‘on the principles of political philosophy’ but through compromise between
the British parliament’s caution and colonial impetuosity. Stephen would have
preferred a more gradual transition, separating ‘the actual depositaries of pop-
ular rights and powers, from the mess of the community’ which he described
as ‘so strange and anomalous’ carrying the ‘hereditary taint’ of convicts and in
want of ‘a more virtuous character’ but whose growth in population and wealth
demanded a concession of self-government sooner rather than later.’* Debate in
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Britain over whether to grant self-government to colonies centred on the virtue
- or lack of it — of the free population and the problem (in Australia in particu-
lar) of a large convict population.®

In his later years Bentham achieved some influence over a variety of intel-
lectuals and administrators who took up the call for colonial self-government.
Among these was the proponent of ‘systematic colonization’ Edward Gibbon
Wakefield, whose ideas were to help shape the colonization of South Australia
and New Zealand. Wakefield’s scheme was to invite the settlement of free British
subjects on the basis that their purchase of small land holdings at a fixed price
would fund colonization while also stimulating the development of a virtuous
society of industrious citizens.’* In this way, he argued, personal utility would
be served by offering new opportunities for virtuous wealth creation by colo-
nists, while the utility of the colony and the Empire itself would be served by
a self-financing system of colonization that simultaneously extended European
society, agriculture and trade. Wakefield regularly spoke of the availability of
‘waste lands’ in the new colony of South Australia and studiously avoided saying
much at all about the Indigenous inhabitants. The Colonization Commission-
ers for South Australia, however, originally advertised their intention that the
Aboriginal people receive free ‘shelter’ in ‘weather-proof sheds, and thereby be
invited to provide ‘labour’ in exchange for ‘food and clothing’ This plan was
proposed in strongly utilitarian terms as a way of serving multiple interests at
little or no cost:

By this arrangement the Aborigines will be secured against the destitution and want
to which they are now so frequently exposed; they will be reconciled to labour for the
sake of its reward; the value of the moderate quantity of work they will be required
to perform will exceed the value of the rations and clothing they will receive; and
thus the asylums for the Aborigines, while they are a source of revenue rather than
expense, will accelerate the prosperity of the Colony, by training the Aborigines to
habits of useful industry, and by bringing a supply of native labour to aid the efforts
of the settlers.”

At no point was it seriously considered that Indigenous people in the new colony
might govern themselves.

The exclusivity of liberal views of self-government received decisive expression
in the Report of the Durham Commission (in which Wakefield was involved)
into tensions between French and British Canadians in the 1830s. Durham’s
Report of 1839 recommended the establishment of self-government in Upper
and Lower Canada, but he recommended that the French-speaking Quebecois,
whom he referred to as an inferior ‘race; be governed by British standards:

I entertain no doubts as to the national character which must be given to Lower
Canada; it must be that of the British Empire ... it must henceforth be the first and



Liberalism, Self-Government and the Ethnography of ‘Primitive Society’ 125

steady purpose of the British Government to establish an English population, with
English laws and language, in this Province, and to trust its government to none but

a decidedly English legislature.

The Durham Report was a watershed in the movement for colonial self-gov-
ernment and, while it cemented calls for extending self-government to other
colonies, it excluded any mention of their Indigenous populations.”

For many thinkers of the nineteenth century the assumed ‘backwardness’
or ‘primitiveness’ of Indigenous populations, and the failure of previous poli-
cies of civilization, excluded them from the realm of liberal self-government.?®
The key distinction between European populations (deemed capable of self-
government) and Indigenous populations (deemed in need of ‘protection’ and
‘improvement’) was made most clearly by another former disciple of Bentham,
John Stuart Mill. For most of his career, Mill worked in London as an admin-
istrator of the British East India Company between 1823 and its dissolution
in 1857-8. While his interest in the Empire was focused largely on India, this
interest was firmly embedded in his wider intellectual concerns about the devel-
opment of civilization.”

For Mill, civilization consisted in the diffusion of cooperative relations
between individuals and groups in the industrialized societies of Western Europe
(and especially England) that were daily, in his view, demonstrating an unparal-
leled power to control nature. The cooperation that made civilization possible
consisted in the diffusion throughout society of disciplined self-government.
This self-government consisted in the ‘subordination’ of ‘individual caprice to
a preconceived determination; facilitating individuals ‘performing severally the
parts allotted to them in a combined undertaking’* According to Mill this form
of self-government, disciplined by education, by labour and by the leadership
of ‘better minds, made possible the freedom of individuals to act in their own
interest.* The focus on education especially, however, belied a fear that Alexis de
Tocqueville and Mill shared of the ‘tyranny of the majority), or, as the Australian
liberal W. A. Duncan put it, of ‘the unenlightened exercise of the popular will’*?
While liberals such as Mill could argue that self-governing individuals were the
best judges of their own interests, they could also argue that the capacity for
self-government and enlightened use of reason was not universally and equally
shared. In particular, the freedom Mill recommended was reserved for civilized
European societies, and not for non-European peoples he considered in their
‘nonage™®

Some have argued that this exclusion of non-European, Indigenous peo-
ples amounts to a contradiction of, or at least as being in tension with, Mill’s
liberalism.** Mill was neither the first nor the last liberal thinker to have made
his recommendation of liberal values conditional upon his conception of civi-
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lization. Indeed, as a senior East India Company administrator, it is hardly
surprising that Mill should have taken this view. In his Considerations on Repre-
sentative Government, Mill argued that the great problem of the British Empire
was not how to justify British rule over other peoples, but how ‘to organise’ it ‘so
as to make it a good’ for the governed, ‘providing them with the best attainable
present government, and with the conditions most favourable to future perma-
nent improvement’.®

Granting self-government to dominions populated by white colonists of
European descent, Mill argued, would be the most obvious way of resolving
that problem. Other peoples, especially those of non-European descent, were
deemed to be ‘still at a great distance’ from self-government because they had yet
‘to learn the first lesson of civilization, that of obedience’* Mill consigned such
‘uncivilized’” peoples to a subject position. For them it would be better if they
were ‘conquered and held in subjection’ by more ‘civilized” peoples and thus led
to civilization, by force if need be.”” Supposedly uncivilized peoples, Mill argued,
were not capable of collective self-government because they had not learned the
techniques, or appreciated the benefits of disciplined self-government. Mill was
far from blind to the violence and cruelty of European empires, but he was firmly
convinced that the violence of savagery and barbarism was far worse than an
enlightened ‘vigorous despotism’ of civilized rulers interested in ‘training the
people ... to render them capable of a higher civilization’* For other liberals, ‘the
best educated, the most powerful, the happiest [of people is] ... the white man,
the European, the epitome of man], against whom neither Africans nor Indig-
enous Americans could compete.”’

Mill’s support for empire however, did not rest on any simple notion of racial
inferiority or superiority.>® Mill’s position was that the British Empire was well
founded in its supposed commitment to the ‘benefit’ of subject populations,
held in subjection not simply because they were ‘uncivilized’ but because they
were incapable of self-government. He made this clear in his Memorandum of
the Improvements in the Administration of India during the Last Thirty Years, in
which Mill celebrated East India Company government in India for ‘improving
the internal government of the country, and the physical and mental condition
of its inhabitants ....>! Indeed, Mill concluded that

... few governments, even under far more favourable circumstances, have attempted
so much for the good of their subjects ... A Government of foreigners, over a people
most difficult to be understood, and still more difficult to be improved ... has a right
to take pride to itself for having accomplished so much ...>*

Mill’s liberal imperialism reflected a much wider sentiment. The carly Australian
liberal William Wentworth, for example, argued that the amelioration’ of the
‘condition’ of less civilized subject populations was the true foundation of the
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British Empire.* Wentworth and Mill shared the conviction that the Empire
was a civilizing and thus a progressive and modernizing force.”* Unlike Mill,
however, Wentworth made no concession that Indigenous populations were
ever remotely capable of self-government.

Civilization and Race

Although Mill’s faith in the civilizing influence of British rule in India illustrates
the continuing relevance of ideas of civilization at that time, some have argued
that the ‘encounter’ with Australia’s Indigenous people played a decisive role in
shifting British public and intellectual discourse at mid-century away from civili-
zation and toward more rigid racial hierarchies.>® Paradoxically, the articulation
of more strongly defined racial categories in European thought amplified much
older concerns in discourses of ‘civilization and savagery’, while also destabilizing
the central assumption in those discourses — that there was a universal process
of human development of civilization. From the late 1850s the development of
European sciences appeared to unravel many of the mysteries of the immutable
laws of nature. Above all, the publication of Charles Darwin’s Evolution of the
Species in 1859 and his Descent of Man in 1871 seemed to offer a comprehensive
explanation for the survival (and extinction) of particular species according to
the theory of natural sclection.>® Above all, theories of evolution and natural
selection ‘steadily cut away at the foundations of faith in a beneficent historical
process.’” In his earlier and brief sojourn in Australia, Darwin reflected on the
rapid decrease in the Aboriginal population, noting that although the cause was
‘mysterious’ it appeared to illustrate how “The varieties of Man may seem to act
on each other; in the same way as different species of animals — the Stronger
always exterminating the weaker’® According to his later theory of natural selec-
tion, species less well adapted to their environment than others die out, and the
resulting selection of species favours more complex creatures better able to adjust
to changing environments.

One of the effects of Darwinian theories of natural selection and evolu-
tion was to help pave the way to obsolescence of older ‘Lamarckian biocultural’
accounts of human diversity. In these accounts, the development of human
‘races’ was to be explained by the interaction of biological characteristics with
learned or ‘cultural’ qualities. After mid-century, however, ‘an emerging racial-
ism of a harsher, hereditarian sort’ (partly inspired by Darwin’s ideas) developed
ascendancy.” Such ideas were conducive to the development of liberalism,
which was itself based on the rejection of earlier notions of social order in favour
of new ideas about the role of competition in social change, and the idea of ‘life
as a race’.®® The conviction that the laws of human social progress, development,
or evolution mirrored those in the natural world was thus eagerly adopted.®!



128 The Empire of Political Thought

Europeans such as August Comte came to see their own societies not only as
products of a process of civilization, but as organic entities subject to their own
natural laws of development. Comte sought to account for the rapid growth of
urbanized mass societies with industrialized economies by speaking of society as
a ‘system’ of differentiated but interconnected ‘organs. Modern social systems,
he argued, were characterized by a high degree of impersonality which required
the inculcation of disciplined self-government while also facilitating the unprec-
edented development of individuality among its members. Such systems were
contrasted to supposedly more simple socicties based on intimate, face-to-face
connections. Comte spoke of the process by which individuals and the social
system developed as one of ‘culture; a process of cultivation by which individuals
were fitted for society.®

Arguably, few European thinkers did more to extend the ideas of evolution
and natural selection to the social world than the widely-read English liberal
Herbert Spencer.®® Spencer referred to societies as ‘organisms’ that, through
a process of evolution, developed in size, interdependence and complexity of
structure.* Despite his criticism of colonization, for Spencer ‘our large civilized
nations ... much exceed primitive savage tribes ....® Spencer conceived this dis-
tinction in biological terms, speaking of the most primitive societies among the
‘lowest races’ as ‘undifferentiated group(s] of individuals’ like the mere aggrega-
tions of cells at the ‘initial stage of animal and vegetal organization’*®® Among
those ‘savages not quite so low’ on the evolutionary scale, ‘traces of social struc-
ture, such as chieftainship and some class distinctions, can be found.” In this
way, societies were thought to develop in the same way as species evolve in the
direction of greater internal differentiation, interdependence of structure and
complexity of internal function, culminating in the societies of Western Europe
marked by sophisticated and separate institutions of government and commerce,
and a complex division of labour.®® This organic view of society went hand in
hand with assertions that social evolution required a physical and moral fitness
displayed by the vigorous middle classes in Britain that the poor and working
classes were thought to lack.”” Such ideas also supported the assumption that par-
ticipation in the British political system required a ‘political fitness’ consisting in
the display of ‘manly’ independence, of rationality and property ownership, and
of the necessary virtues of bourgeois life, ‘industry, sobriety, thrift, self-help’”

This view seemed to confirm ecarlier ideas that supposedly ‘primitive’ Indig-
enous peoples were weaker, less vigorous and less intelligent than Europeans,
and that the former were destined to die out following contact with the more
vigorous latter.”! This racial pessimism about the plight of Indigenous peoples
marked a significant shift in European discourse. Enlightenment concepts of
civilization might be premised on a division of humankind into a number of
different ‘races, among whom Europeans were considered the most active and
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intelligent ‘race’”* Nonetheless, explanations of this ‘superiority’ did not rest on
supposed biological advantages alone. They also rested on a range of other fac-
tors including climatic and geographical advantages, and the prior development
of allegedly superior moral and political ideas and institutions.”” Importantly,
Enlightenment thinkers recognized the possibility not only of dominance,
but of decay and decline. Civilization was a sliding scale on which a people’s
level may rise or fall.”* As a consequence, though notions of racial inferiority or
superiority were not uncommon in eighteenth-century thought, the preference
was to speak of different ‘nations’ exhibiting different levels of social, historical,
economic advance.” Curtin notes that even as late as the 1840s English writers
widely asserted European racial superiority but ‘also left room for the operation
of ‘moral causes, which might drastically modify or even eliminate the ‘barbar-
ity’ of African culture.”

Nonetheless, the shift in discourse from ‘civilizational’ to ‘racial’ accounts
of Indigenous ‘inferiority’ was well underway. In 1827 for instance, Cunning-
ham could attempt to explain what he thought was the puzzle that Indigenous
Australians were, as he put it, ‘at the very zero of civilization’ even though they
showed all the intellectual qualities necessary to rise much higher.”” The answer,
he felt, lay in the particular combination of factors in Australia that determined
Indigenous ‘savagery, namely the circumstances of scarce resources, a hard cli-
mate and geography, the absence of Indigenous government, and the prevalence
of Indigenous violence.”® By 1847 however, George French Angas could report
that Australia’s Indigenous people constituted an inferior race — judged inferior
not only to Europeans, but also to the Maori of New Zealand. The position of
Indigenous Australians was to be explained by their skin colour and skull shape
rather than their language and social practices.” As Turnbull has suggested, the
colonial ‘construction’ of the idea of a ‘degraded’ ‘Aboriginal race’ in Australia
played a key role in the development of British racial hierarchies.®

The shift towards a racially pessimistic view was also consolidated by a series
of violent encounters between Europeans and their ‘subject’ populations in the
1850s and 1860s which appeared to some to confirm European notions of their
inherent biological superiority.®! Elbourne locates the emergence of a more stri-
dent racist discourse at the Cape in the wake of the Xhosa rebellion (1850-3)
which was put down by British troops with bloody ferocity.*> According to Bolt,
it was the revolt of former slaves in Jamaica in 1865 that proved a ‘turning point’
in white British racial attitudes. This incident, Bolt argued, discredited the evan-
gelical and abolitionist campaigns premised on ‘the essential equality of all men
before God, while seemingly demonstrating the ‘innate savagery of the Negro’
and justifying the ‘savage counter-measures ... of the superior white race’® Belich
comes to a similar conclusion in relation to the Waikato War in New Zealand in
1863, but argues that this ‘evidence’ merely confirmed already firmly entrenched
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racial stereotypes.®* Dismissive attitudes towards Aboriginal peoples and suppo-
sitions that they were racially unfit certainly predated any mid-century ‘turning
point’. Their gradual predominance after mid-century was closely connected to
the territorial expansion of colonies, and the growth of immigration and related
campaigns for colonial self-government (from which Aboriginal populations
were excluded).® Colonial liberal arguments for self-government were thus
phrased in terms of a shared Britishness and a sense of entitlement to British
liberty from which Indigenous Australians were excluded. Colonial self govern-
ment was thus underwritten by the recognition, as the Australian liberal John
West put it, that ‘in her colonies ... [Britain] recognizes the reproduction of her-
self ...’ For Ballantyne, the ‘stark racial language’ that became characteristic of
British and colonial discourse after the 1850s was ‘not minted in the crucible’
of native rebellions. When such rebellions did occur, however, they provided
‘greater confidence in race as a marker of difference’®

This racial pessimism was certainly reflected in the development of Austral-
ian colonial liberalism. Significantly, however, colonial liberal arguments for
self-government were premised not simply on race, but on the moral qualities
long associated with ‘civilization’; discipline, individuality, self reliance, fore-
thought and industry — qualities that Aboriginal people were thought to lack.*®
So pervasive was this assumption that overt discussion of Indigenous peoples
was, in McIntyre’s view, conspicuously absent from Australian liberal writings
in general. The exclusion of Indigenous people lay in the liberals’ unwillingness
to see themselves as anything other than ‘settlers’ founding a new nation, rather
than as ‘invaders’ who ‘confined’ Aboriginal peoples to reserves where they could
be ‘forgotten’® Such a dismissal was aided by the growing conviction that the
Aborigines were destined for extinction.”

European colonists had long observed the decline of Indigenous populations
in the colonies. This concern was one motivation behind the 1837 Select Com-
mittee on Aborigines which tapped domestic concerns about the honour of the
British government, its colonists and its military.”! Some colonial administra-
tors secemed caught between seeing Indigenous people as a ‘feeble race’ while
worrying about their ‘formidable’ attacks against the colony.”” Almost invari-
ably, however, Indigenous Australians were thought to be susceptible to the vices
introduced to them by unscrupulous whites, whether it be disease, alcohol or
European weapons. As John Dunmore Lang put it,

It seems, indeed, to be a general appointment of Divine Providence, that the Indian
wigwam of North America, and the miserable bark-hut of the aborigines of New
Holland, should be utterly swept away by the flood-tide of European colonisation;
or in other words, that races of uncivilized men should gradually disappear before
the progress of civilization, in those countries that have been taken possession of by
Europeans. Humanity may interpose, for a season, for the preservation of the savage
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man ... but European vice and demoralisation will ... ere long infallibly produce a rich
harvest of misery and death ... [and] the miserable remnant of a once hopeful race

will at length gradually disappear from the land ... like the snow from the summits of
193

the mountains on the approach of spring
Angas put it more succinctly, ‘As British civilization is daily spreading over
the Australian continent, so the degraded natives of the soil are fast disap-
pearing; and, in New South Wales especially, they will, ere long, have totally
disappeared.’ This conviction seemed to reinforce a Lockean justification for
possession and property. According to the prominent colonial barrister Rich-
ard Windeyer, Indigenous peoples merely ‘range[d] over’ the land rather than
‘inhabiting’ it, and had ‘never tilled the soil, or enclosed it, or cleared any por-
tion of it, or planted a single tree, or grain or root’”” The colonial appropriation
of land and property was justified by the fact that the settlers had ‘bestow([ed]
... their labour upon particular portions of ground, whereas Indigenous Aus-
tralians failed to make ‘the land produce by labour what it would not produce
spontaneously’”® Windeyer’s views were reinforced by the ‘colonial magistrate’
William Hull, who maintained that,

It is an axiom of civil life, that no nation or tribe can acquire or maintain a right to
the soil, unless it profitably occupies or tills it. Admitting such a rule - the nomadick
tribes of Australia cannot be said to be dispossessed of #heir country.”

This broadly Lockean account became an axiom of colonial liberalism in Aus-
tralia. As the free trader Bruce Smith put it later:

Land must be enclosed and cultivated and drained to give it value. The man or men
who did this first, sold their improvements or gave them to his or her successors ...
The land, thus improved passed from one to another ... what was once a rock became
a garden; what was once a swamp or forest became a site of a factory or palace. The
magic of ownership turns sand into gold, and the camping place of savage warriors
becomes the scene of industry’s peaceful triumphs.”

By the late nineteenth century, this view had hardened into a settled convic-
tion that Aboriginal populations were racially unfit to compete physically or
intellectually with Europeans.”” On these grounds, Indigenous Australians were
consigned to an inevitable fate, ‘[a]s settlement spreads the black will give place
to the white man ... their complete disappearance from the continent is only
a question of time’'” As McGregor has argued, however, the development
of Indigenous policy in the late nineteenth century was premised on regimes
of ‘protection’ in which Indigenous people were supposed to be insulated on
reserves from ‘contaminating’ and ‘degrading’ contact with other ‘races’'®! They
were deemed the subjects of special protective measures rather than being seen
as citizens entitled to the same rights, levels of equality or freedom that white



132 The Empire of Political Thought

citizens were entitled to. This was not simply a policy of ‘smoothing the dying
pillow’ of a ‘race’ deemed unable to survive. It was, more importantly, a policy
shaped by what I will describe in the next section as a liberal ethnography of
‘primitive society’.'®”

The Liberal Ethnography of ‘Primitive Society’

In the development of colonial liberalism in Australia the plight of Aboriginal
peoples attracted scant attention. According to Melleuish, liberalism developed
in Australia from the enthusiasm of the Victorian gold rush in the 1850s. The
gold rush fuelled further free immigration to the colonies, exacerbating tensions
between rising commercial and financial interests and the more conservative,
land-owning elite.!® Australian colonial liberalism thus remained preoccupied
by debates between the proponents of free trade and the supporters of economic
protection who envisaged a more paternalistic role for the state as the manager
of tensions created by the market.'" In this context, the Indigenous people and
their plight were simply thought to be irrelevant.

By mid-century it had become apparent that previous Indigenous policies
aimed in part at inducing Indigenous populations to take their place in the lower
orders of colonial society in Australia had largely failed.'® Despite the demand
for Aboriginal labour following the shortage of white labourers in the wake of
the gold rush of the 1850s, many colonial observers remained convinced that
Indigenous peoples, especially in those areas relatively untouched by white set-
tlement, were unable to adjust to colonial society. Florence Nightingale seemed
to express the general sentiment in referring to what she supposed was the Indig-
enous Australian’s ‘instinctive dread’ of permanent settlement, surmising that it
was ‘founded on some physiological law of their organisation’'®® Her proposed
solution to the ‘problem’” was to recommend the activities of missionaries, like
Bishop Salvado of New Norcia in Western Australia, who attempted to incul-
cate bourgeois values among the Indigenous people through the cultivation of
land and the development of inter-relationships mediated by financial transac-
tions.'” Nightingale indeed approvingly quoted Salvado’s dictum that, when
‘dealing with uncivilized races, ‘Ceres comes before Minerva’'® Other missions,
such as Poonindie in South Australia, aimed to fulfil the ‘grand desideratum’
of forming Indigenous people into regulated communities on the principles of
‘isolation, industrial education ... schooling; marriage, separate dwellings, hiring
and service for wages; gradual and progressive improvement based on Christian
education, Christian worship, and Christian superintendence’®”

As influential as the biological or racial explanations for the supposed inabil-
ity of Indigenous people to adjust to white colonial society were, however, the
late nineteenth century witnessed the development of more complex sociologi-



Liberalism, Self-Government and the Ethnography of ‘Primitive Society’ 133

cal explanations. This was reflected in the development of theories of so-called
‘primitive’ or ‘ancient’ society. While these theories and their influence have
been subjected to penetrating critique, their relationship to nineteenth-cen-
tury liberalism has excited little attention.® This is all the more curious given
that theories of primitive society expressly condemned Indigenous people for
their ‘illiberal” qualities, namely, the supposed corporate nature of Indigenous
communities, the supposed lack of individuality, and the supposed tenacity of
traditional customs. Theories of primitive society rendered the task of imperial
and colonial administration as one of secking to understand the long-forgot-
ten mysteries of archaic social order enabling its inhabitants to be governed
appropriately. Almost invariably this meant preserving or ‘protecting’ ‘primitive’
societies from unregulated contact with ‘superior’ (European) societies. It was
in this vein that John Stuart Mill praised Sir Henry Maine’s Village Communi-
ties in the East and West for directing a ‘flood of light ... upon the ideas of an
carly state of society’ that, he admitted, the British had largely mismanaged in
India.""! According to Mill, Maine’s great insight was to have shown how Eng-
lish ideas of individual property ownership had been recklessly applied in India,
where property ownership resided in less developed village communities, thus
causing considerable social and economic dislocation.''* Maine of course was a
leading figure in the emergence of comparative and historical jurisprudence, but
in the 1860s he had participated in the administration of the Raj. In developing
his theory of ancient society, Maine articulated the view that what set modern
societies apart from ancient societies was their institutional development, and in
particular their legislative or law-making capacity.'?

Maine is today most remembered for his dictum that modern ‘progres-
sive’ society had originated in the transition ‘from Status to Contract’'* To
nineteenth-century readers, ‘contract’ denoted the personal freedom and inde-
pendence of selves in commercial society, a freedom in which engagements
between individuals were conceptualized in contractual terms. The cry for “free-
dom of contract’ thus conveyed the classical liberal aspiration for a society in
which position, wealth and class were open to individual merit based on their
voluntary participation in contractual relations. According to Maine, how-
ever, development towards more modern, civilized, contractual societies was
only made possible by “.. the gradual dissolution of family dependency and the
growth of individual obligation in its place. The Individual is steadily substituted
for the Family, as the unit of which civil laws take account!”> In other words,
the ‘ancient’ condition of society was characterized by the solidity of ‘status’
underpinned by relations within the family unit. Each individual was born into
a certain set of family relationships which bestowed a certain status that prede-
termined their social role, duties and life expectations. The corporate unit was
thus the basis of archaic social order, an order characterized by its conservatism,
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its inability to progress and develop through the free action of its members.''¢
Progressive societies by contrast were those in which relations between individu-
als were organized not on the basis of ‘status) but ‘contract; the free agreements
between autonomous individuals.'” As he put it elsewhere,

Each individual in India is a slave to the customs of the group to which he belongs;
and the customs of the several groups, various as they are, do not differ from one
another with that practically infinite variety of difference which is found in the habits
and practices of the individual men and women who make up the societies of the
civilized West.!8

What is important here is the association of ‘status’ with the family, ‘contract’
with autonomy. Only this latter quality, ‘contract-autonomy’, was compatible
with the existence of political sovereignty, whereas status and the family were
incapable of grounding true sovereignty. Maine illustrated this distinction with
examples drawn from Indian and European history in distinguishing his own
conception of sovereignty from an Austinian account of the origins of sover-
eignty in the ‘authority of the Patriarch or Paterfamilias over his family’'"® Such
authority could be found, Maine asserted, in recent Indian history in which the
authority of rulers was purely ‘despotic; that is, it expressed itself in extractive
commands and not in the formulation of laws. Such examples, he asserted,

... may be taken as a type of all Oriental communities in their native state ... They have
ever been despotisms, and the commands of the despots at their head, harsh and cruel
as they might be, have always been implicitly obeyed.'?

In this sense, Maine thought that Indian rather than European history was a far
more accurate view of the conditions that prevailed throughout human history.
“The States of modern Europe, Maine attested, must be regarded ‘as having been
formed in a manner different from the great empires of antiquity ... and from the
modern empires and kingdoms of the East ...'*! In Western Europe only did the
‘Aryan race’ develop ‘political communities’ through processes of amalgamation,
federation and confederation of smaller communities eventually creating ‘legis-
lative” authority.” Such authority was based on the recognition of sovereignty,
the right to make laws, to legislate and thereby end the reign of custom and any
other ‘habits having no sanction from law’.'?

For Maine then, the distinction between so-called ‘ancient’ and modern
societies was primarily an institutional difference in so far as it was the capacity
to legislate that explained social order in advanced or modern societies. None-
theless, racial distinctions were never far from the surface. Maine’s analysis was
imbued with the notion of Aryan racial ancestry in Europe and India. Maine
believed that Aryan racial development had been ‘arrested’ in India, whereas in
Europe Aryans had developed free institutions.’?* Australian colonial liberals
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also ran racial hierarchy together with institutional critique of the slavishness of
Eastern ‘races’ and the free institutions of Europe.'” Maine was clearly animated
by the governmental concern this racial and institutional analysis raised. For
him, the institutional complexity of European societies was as much a mystery
to so-called ‘primitive’ peoples, as many supposedly ‘primitive’ customs were to
so-called ‘superior’ Europeans. For many nineteenth-century ethnographers and
colonial administrators, this contrast was nowhere more sharply drawn than in
Australia where Indigenous Australians were seen as the most archaic peoples
known, ‘the ultimate in living savagery’ '

This view informed the development of more invasive techniques of Abo-
riginal administration in the years following the granting of self-government.
Victoria was the first colony/state to develop a centrally-administered Aborigi-
nal policy through the Central Board for the Protection of Aborigines (1863)
(CBPA) and the Aborigines Protection Act (1869). The aim of the CBPA’s policy
was to administer a series of Aboriginal stations designed to impart the physical
and psychological features of an ordered village society.'” The other states even-
tually followed with their own Aboriginal Acts, Western Australia in 1886 and
1905, Queensland in 1897, New South Wales in 1909, South Australia in 1910,
and finally the Commonwealth (for the Northern Territory) in 1911 and 1918.
The substance of these legislative frameworks of ‘protection’ consisted in the
more effective white control of the intimate details of the lives of the inmates on
reserves and missions.'”® None of these policies of control were more ominous
than the practice of removing Aboriginal children from their families.'”

Perceptions of Australia’s Indigenous peoples were coloured by the view
that they exemplified a kind of ‘primitive’ condition illustrative of the origins
of humankind that could be ‘scientifically’ explicated and used to illustrate the
evolution of modern ‘society’'* This analysis rested on the ‘scientific’ analysis
of the basic unit of ‘primitive society, the tribe. Two of the early pioneers of
Aboriginal ethnography, Alfred Howitt and Lorimer Fison, exemplified this
approach, and in doing so helped to disseminate the view that Indigenous Aus-
tralians were ‘locked in an evolutionary past.’*! For Howitt and Fison, the basic
unit of Aboriginal society was the tribe. The tribe no longer appeared as a series
of distinct groups standing in some form of familial relationship to one another,
but as a corporate body incorporating distinct familial and local organizations.
Howitt and Fison used the ‘word tribe ... as synonymous with community, by
which they appeared to mean no more than an aggregate association, but one
that was internally divided into more significant groups or ‘exogamous inter-
marrying classes’'® Howitt and Fison were criticized for the slipperiness of their
terminology, and in a later work Howitt offered a rather different definition of
the tribe:
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I use the word ‘tribe’ as meaning a number of people who occupy a definite tract
of country, who recognise a common relationship and have a common speech, or
dialects of the same. The tribes-people recognise some common bond which distin-
guishes them from other tribes ...

Here, Howitt was clearly speaking of something closer to a ‘society; an asso-
ciation of people held together by a (presumably mysterious) ‘common bond’
Within the tribe, however, he believed there were divisions based on ‘locality’
and ‘marriage} organizations termed the local’ and the ‘social’ The distinction
was explained in the following terms:

An entire community, tribe, nation, or whatever it may be termed, is divided socially
into two exogamous intermarrying moieties [or classes] ... having the names of mate-
rial objects, even of natural phenomena, for which the term ‘totem’ is appropriate
... It is this systematic division of the tribe which was called by Dr. Lorimer Fison
and myself ‘the social organisation’ ... the tribe is also divided into a number of lesser
groups ... [which] are local, and therefore differ essentially from the classes or totems,
which are groups of the social organisation.'>*

Of these lesser ‘local’ groups Howitt distinguished the ‘clan’ — a subdivision with
descent in the male line — from the ‘horde’ — a subdivision with descent in the
female line. Somewhat later, Howitt did in fact use the term ‘aboriginal society’
when speaking of the role of class divisions in ‘social development’*> Howitt
and Fison’s analysis accorded with the generally pessimistic view of the aptitude
of so-called ‘full-blooded’ Indigenous people — a so called ‘vagrant race’ — for life
in anything other than their tribes, or in the highly regulated environment on
reserves and missions.*® A chief focus of Aboriginal policy in this period, then,
was the growing fear of miscegenation. Racial segregation was informed by the
conviction that contact between supposedly ‘stronger’ and ‘weaker’ races would
be fatal to the latter.’?’

Nonetheless, in articulating their case for more tightly controlled Indigenous
reserves under the legislated authority of ‘protectors, administrators invoked a
‘liberal’ understanding of the objectives of policy. The Northern Protector of
Aborigines in Queensland, W. E. Roth, made this clear in his outline of the
rationale for segregating Aboriginal people on reservations,

. the isolation of, and restricted intercourse between, the weaker race and the
stronger, so long as the preservation of the former continues to be the goal to which, as
humanitarians, we are striving — is one that was accepted by the late Herbert Spencer
after long study of ethnical and historical problems. ‘It seems to me’ says the philoso-
pher, ‘that the only forms of intercourse which you may with advantage permit, are
those which are indispensable for the exchange of commodities — importation and
exportation of physical and mental products. No further privileges should be allowed
to people of other races, and especially to people of the more powerful races, than is

absolutely needful for the achievement of these ends.'*



Liberalism, Self-Government and the Ethnography of ‘Primitive Society’ 137

Roth saw the invasive provisions of Queensland’s Aboriginal Act of 1897 as
the chief means of regulating the supposed ‘gap’ between Indigenous tribes and
white society. This perception of a gap rested on a broadly ‘liberal’ ethnography
which represented individualism as a quality of ‘civilized’ societies totally absent
from the dangerously egalitarian Indigenous communities.'* Howitt gave sub-
stance to this view in clearly delineating (white or European) ‘society’ from
Aboriginal tribes, noting that in these tribes each ‘individual’ was entirely sub-
ject to a structure of invariable ‘corporate’ membership. In white or European
society by contrast, ‘.. civilized man is now an “individual”. He is no longer a
mere member of a corporate community. His whole life’s training, his domestic
and social relations, are strictly in accord with his individualised condition.'%
Referring to Maine as his authority, Howitt claimed that Aboriginal tribes pro-
vided the clearest example of the most primitive condition of human beings in
which all social organization was based on the communal family (consanguin-
ity), with descent in the female line. Only when this structure was superseded
by the ‘individual family’ - as it had long ago among ‘Aryan’ peoples — with
‘descent through the father’ was the solidity of the communal family weakened
and the conditions created for the emergence of ‘individuals’'* To illustrate
the difference, Howitt used the example of the understanding of ‘crime’ or the
nature of offence. Within Aboriginal tribes, offence was not suffered individu-
ally, he maintained, but was suffered by all as members of a ‘body corporate’;
and similarly, redress may be sought not only against the particular perpetrator,
but against any members of the perpetrator’s tribe.'*? Here, Maine once again
was the authority, whose reflections on India led him to the conclusion that
there was no ‘right or duty in an Indian village community; a person aggrieved
complains not of an individual wrong but of the disturbance of the order of the
entire little society’'®

The liberal assumptions on which this critique of ‘primitive society’ rested
were amplified by one of Howitt and Fison’s celebrated correspondents, the carly
American ethnologist Lewis Henry Morgan. For Morgan, Howitt and Fison
had provided evidence of an original and extremely primitive form of social
organization, namely, an ‘organisation on the basis of kin, with descent in the
female line’'* Morgan’s claim was that this structure was the universal social
condition of human beings at the most primitive of stages, and had been supet-
ceded elsewhere by social organizations based on descent in the male line, before
development into ‘political society’ among the ‘Aryan’ peoples, and especially in
the period preceding the Roman Republic.'* According to Morgan, the ‘idea of
government’ evolved through three relatively discrete stages, the first character-
ized by the power of a council of elected chiefs of the tribe, the second of the
council and a ‘military commander’, and the third and highest stage, of ‘a people
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or nation by a council of chiefs, an assembly of the people, and a general military
commander’.'4

Only in this latter stage, Morgan argued, was it proper to speak of the begin-
ning of the differentiation of distinct political institutions, and he was clear that
what drove this evolution was the development of the notion of property. Prior
to the development of property, all relations between individuals were mediated
‘socially’ by the immemorial customs of the tribe (or ‘gens’) on the basis that
each member possessed roughly equal property. As the idea of property began
to develop, it became necessary, Morgan asserted, for ‘primitive’ peoples to
construct ‘political’ relationships which were capable of establishing and main-
taining distinctions on the basis of property (through laws and regulations). It
was here that the Greeks (‘the first’ among the ‘Aryan family’) made the transi-
tion from the ‘gens’ to the ‘deme’ or township as the basis of organization and
thus began to develop sovereign political institutions which were separate from
and began to act upon the ‘social” relations of the tribe, thus initiating the dis-
tinction between ‘state’ and ‘society’'¥

Howitt and Fison applied Morgan’s framework to the Indigenous peoples
of Australia, describing that section of a matrilineal Aboriginal tribe occupy-
ing a certain territory as a ‘horde’, a very primitive version of the ancient Greek
‘deme’'* What was significant about the ‘horde; they argued, was that it repre-
sented the very first glimmerings of the emergence of father-right and patrilineal
descent, and thereby the development of the state. The assumption on which
this view was based was that all matrilineal ‘social’ organization was entirely
bound by custom, it was an invariant whole in which the status of one’s mother
determined one’s membership of the tribe. Where the association of members
of the tribe begins to be organized on the basis of territory or locality, however,
separate individuals or kin groups can begin to be distinguished from the vast
consanguine family. Thus all local or territorial organization (the horde) has
within it a tendency to ‘modify and contract the range of social organization, to
usurp its authority, to bring about descent through males, to arrange society on
its own basis, and finally to make itself paramount’'%

Thus the ‘hordes’ that Howitt and Fison thought they had identified in
Aboriginal tribes were a starting point for the development of the much more
sophisticated ‘demes’ or territorial organizations of patrilineal families in which
law, political authority and sovereignty began to develop.™™ As they represented
it, the ‘horde’ eventually developed into some form of ‘deme’ through which
laws began to supplant the sway of custom, and individuals started to interact
with one another on the basis of contract. In this way, the germ of the mod-
ern state (the incarnation of father-right) separated from ‘society’ (the realm of
mother-right), and in fact subordinated the latter, eventually giving rise to mod-
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ern ‘society’ as a realm of individual interaction regulated by laws and political
authority emanating from the sovereign state. ‘In our own day), they concluded,

.. modern notions and institutions exist side by side with old beliefs and regula-
tions — the one in civilization, and the other in contemporancous savagery — running
merely in parallel lines, not touching or in any way affecting one another, so long as
the superior race does not come into collision with the inferior.'

The fact that such a collision had occurred in Australia was a matter of the
deepest import, as both were aware. The problem, as Howitt and Fison saw it,
was that the ‘inferior’ Indigenous tribes did not yet possess sufficiently evolved
institutions (such as chieftainship) which could be used by ‘superior’ European
administrators in the task of governing them.'>* They were, as Fison observed
in his Presidential address to the Australasian Association for the Advancement
of Science in 1892, entirely trapped within the confines of custom which have
‘all the force of divine law, the breach of which will certainly be followed by ter-
rible consequences ...)'>* This innate conservatism, it was surmised, rendered the
Indigenous inhabitants of Australia ill adapted to meet the challenges of con-
frontation with the supposed ‘vigour’ and ‘dynamism’ of ‘superior’ races, hence
explaining their ‘inevitable demise’.

While the aspiration of the various Australian ‘Aboriginal Acts’ was to con-
trol Indigenous populations, the reality was that they were often difficult to
enforce. As one pastoralist remembered of the late nineteenth century, ‘[w]hat
to do about the blacks was a question that everyone solved as best he could ....">*
Missionaries were often the chief agents of any kind of systematic Aboriginal
policy, centring on daily calendars of work and prayer as the best means of incul-
cating settled and ordered social habits.”®> Many of the Indigenous inhabitants
of the missions and reserves actively sought to assert their rights to land and
freedom." So far as most colonists were concerned, however, the aim of policy
should be to better organize Aboriginal labour or settle them on reserves, if only
to get them out of the way.”” Many others concurred with Frank Gillen, then
a ‘Sub-protector of Aborigines, who stated that ‘[t]here is only one thing to be
done with our Australian blacks ... [y]ou cannot do more than make their path
to extinction as pleasant as possible’'*®

Two elements in the nineteenth-century discourse on Aboriginal people
— the ethnographic account of ‘primitive society’ and the assertion of ‘racial
inferiority’ — thus appeared to undermine the older language of ‘savagery’ and
‘civilization’ and eighteenth-century convictions in ‘human psychic unity’.'®
The concepts of ‘savagery’ and ‘civilization’ did not disappear from Western
discourse. They continued to be invoked both in academic anthropological and
government policy literature. Over time, however, the concepts of ‘civilization’
and ‘savagery’ were increasingly submerged within a newer discourse focused on
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the development of supposedly ‘scientific’ knowledge of Indigenous ‘cultures’ In
this sense, the older conviction that Indigenous peoples lived in a pre-social state
of ‘savagery” was replaced by the ‘anthropological’ view that Indigenous people
did have ‘societies’ with distinct ‘cultures. Nonetheless, those ‘societies’ were
thought to be of a particularly archaic kind. The understanding of these societies
was also thought to depend on the anthropological analysis of Indigenous ‘cul-
ture’ — the system of norms and beliefs whose lineage was also held to be archaic.
Even as the terms ‘civilization’ and ‘savagery” were beginning to lose their pre-
dominance they continued to echo in the perception that the particular problem
of Indigenous culture and society was its archaic nature. As Elsiec Masson, the
future Mrs Bronislaw Malinowski, put it, if policies for governing Australia’s
Indigenous people aimed to build ‘a bridge for the black man’ between their
‘tribes’ and white ‘society; it also had to enable them to cross the ‘chasm of ages’
between their primordial condition and white society.'®



CONCLUSION: AFTER THE TIDE OF HISTORY,
RECONCILIATION?

I have argued in this book that concepts of ‘civilization and savagery” provided
an intellectual foundation for the colonial government of Australia’s Indigenous
peoples. It was this foundation that enabled colonists and colonial administra-
tors in Britain and Australia to perceive Indigenous people as ‘problems’ for
colonial government to ‘resolve’. It also provided a framework of concepts with
which the various policies and techniques of government devised to ‘resolve’
those ‘problems’ could be articulated and justified. As previous chapters have
shown, the application of these concepts did not entail any uniformity in the
precise definitions of the ‘problems’ of Indigenous government. Nonetheless, the
influence and continuity of that discourse was an important, if not the central
intellectual framework for Australia’s carly colonization.

By the time of Australia’s Federation and political independence in 1901,
however, the predominance of this discourse was already beginning to fade.
In its place arose a more anthropological language in which older assumptions
about civilization and historical development were gradually replaced by socio-
logical analyses of Indigenous culture and social structure. Of course, this was
not an ‘overnight’ replacement, and some of the anthropologists who came
to influence early twentieth-century Indigenous policy in Australia — such as
Baldwin Spencer and A. P. Elkin — continued to make use of the concept of
civilization. As the influential anthropologist and Indigenous policy mandarin
Elkin expressed it, the problem of Indigenous policy in the early twentieth cen-
tury was that it amounted to a haphazard ‘drift to civilization] whereas it should
aim for an orderly ‘advance towards and in civilization’ through the adaptation
of Indigenous culture (informed by white/European anthropological expertise)
to ‘civilized’ white/European culture.!

Today, the very concepts of ‘savagery’ and ‘civilization’ seem asalien to Austral-
ian political and public discourse as it is possible to be. And yet, the implications
and long influence of those terms continue to reverberate in contemporary Aus-
tralia. One of the most profound legacies of the terms is the continuous denial
of Indigenous sovereignty in Australia. As I have argued in previous chapters,
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the colonial assertion of sovereignty was made on the basis that the Indigenous
inhabitants of Australia were ‘savages. The image of Indigenous people as too
‘uncivilized’ to constitute their own sovereignty, and hence unable to negotiate
over the terms of colonial sovereignty through a treaty or treaties, eventually led
to the view that Indigenous people were characterized by their inability to adapt
to civilized society because of the tenacity of their ‘traditional customs’. It is pre-
cisely this issue, of the tenacity of the customary, that lies at the core of Native
Title determinations in Australia today.

Native Title and the ‘“Tide of History’
In the landmark Mabo case (1992), the High Court of Australia found that

Native Title rights to some lands and waters did exist within the common law,
and that their previous denial in Australia’s colonial history was unjust. In mak-
ing this finding, however, the Court specified that the test of Native Title hinged
on the continuity of traditional connections to the land in question, a connec-
tion that had not been swept away by the ‘tide of history’? The ‘tide of history’
is a powerful metaphor. It bespeaks neutrality, inexorability, an indifference to
the human subjects it sweeps over. Invoked by then Chief Justice Brennan in
Mabo this metaphor served as a shorthand for the manifold forces and pressures
exerted on Indigenous peoples throughout the colonial period. The ‘tide of his-
tory was a way of representing the effects of colonization — the separation from
country, the pressure to renounce beliefs and customs, the inculcation of new
ways of life, the active resistance to those pressures, as well as the effort to adapt
to them - as an irrevocable disruption. Indigenous peoples know, however, that
those pressures, that ‘tide’ of history, is neither inexorable nor neutral, nor is
it indifferent to the subjects it effects. Indigenous people know that they were
subjected to these manifold pressures to change because of who they were. The
‘tide of history’ is a persuasive metaphor that both obscures and explains away
the effects of colonization.

Mabo no. 2 and the subsequent Native Title Act (1993) reversed over one
hundred years of legal reasoning based on the idea that at the time of settlement
the Indigenous people did not own but merely resided on or wandered over the
land. Although finally recognizing the existence and survival of distinct Indig-
enous societies with their own native title (in some circumstances), the High
Court in Mabo no. 2 did not rule on the question of Indigenous sovereignty.
The Court was solely concerned with the rights of those Indigenous individuals
and their societies to particular lands at the time that sovereignty was asserted by
the British Crown. The Court expressly avoided the question of whether those
societies possessed or exercised a sovereignty of their own, and whether that sov-
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ereignty was wrongfully denied, or voluntarily subjected to the Crown or later
Australian governments.

Some Indigenous writers have raised doubts as to whether the Western
concept of sovereignty is an appropriate concept for Indigenous communities
secking their own path to self-determination.’ The concept of sovereignty devel-
oped in the context of European imperial and colonial expansion, and it was
one of the key concepts used by Europeans in the dispossession and subjection
of Indigenous peoples to European rule. Its invocation in campaigns for Indig-
enous self-determination means that many Indigenous people may only give it
an equivocal support.

Nonetheless, even a partial recognition of Indigenous sovereignty raises the
prospect of negotiating political settlements between Indigenous communities
and non-Indigenous governments. In Australia, a nation founded on the consist-
ent denial of any Indigenous sovereignty, this recognition is long overdue. To
claim Indigenous sovereignty is not simply to claim an independent political
existence (though it could mean that), rather it is to claim a sovereignty that
encompasses the claims of Indigenous people to a substantive recognition of
their collective identities. The understanding of Indigenous sovereignty must
be founded on the recognition that Indigenous collective identities have sur-
vived contact and colonization, and that their future development should lie in
Indigenous people’s hands.* Acknowledging Indigenous sovereignty thus means
recognizing more than the political motivation of Indigenous people for greater
control over their own affairs. It means that an acceptance needs to be made by
the ‘sovereign’ authorities that the collective identities of Indigenous people rep-
resent an essential part of this nation’s constitutional foundation.’

The denial of that recognition constitutes the key feature of what I have
called in this book the ‘empire of political thought’ The empire of political
thought in Australia amounted to the assimilation of Indigenous peoples within
a disrespectful and demeaning language of political and policy communication.
While the empire of political thought in Australia consisted in a particular kind
of recognition of Indigenous peoples within the Eurocentric terms of ‘savagery
and civilization), other forms of recognition have been possible. This is the aspira-
tion I referred to in the Introduction to this book in shifting political discourse
from colonial representations of Indigenous people (recognition as familiarity),
towards recognizing Indigenous representations of themselves (recognition as
acceptance). In Chapter 3, for instance, I examined the possibilities for Indig-
enous self-representations to be articulated in the process of treaty negotiations
in colonial North America. I argued here that these possibilities were strictly
limited, and were undermined by the persistence of colonial representations of
Indigenous ‘subjection’ Nonetheless, these treaty negotiations provided a plat-
form to contest those colonial representations, and to negotiate some kind of
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partnership in sovereignty. Most importantly, they established a tradition of
some kind of recognition (as acceptance) by the colonists of Indigenous aims
and aspirations. Often belittled, maligned and obviated by colonists and colo-
nial authorities at the time, they served nonetheless as a promise to the future,
when a comparatively greater acceptance has allowed a greater delivery on some
of those promiscs.

In Australia, even this partial recognition of Indigenous aims and aspirations
was absent, and throughout the early colonial period the dominant represen-
tation of Indigenous peoples was framed by the familiar terms of European
‘savagery. Today, the echoes of this old colonial representation may not yet
have faded from Australian public discourse. One of the most striking echoes
came in the 1998 Yorta Yorta Native Title case. Although this was a case about
determining a land claim, the Federal Court’s finding (confirmed by the High
Court in 2002)¢ hinged on a view of Indigenous people as entirely subject to the
sovereignty of the Australian state, and wholly unable to claim their own sover-
eignty. Following the Native Title Act, the Court decided that the validity of the
Yorta Yorta Native Title claim rested on the degree to which they manifested
a continued observance of ‘traditional’ and ‘customary’ practices on the land,
that is, practices that predated extensive white colonization in the area in the
early nineteenth century.” In determining what the ‘traditional’ and ‘customary’
Indigenous practices were, the Court chose to privilege written colonial sources
over the oral testimony of the Yorta Yorta themselves. In doing so, the Court
effectively accepted the reliability of the objectifying knowledge of Indigenous
peoples developed from the standpoint of colonial authority by white pastoral-
ists such as E. M. Curr.

Curr was an amateur ethnographer whose views of the Yorta Yorta’s prede-
cessors (a people he called the Bangerang) were shaped both by his belief in their
‘savagery, and by his own material interests in obviating genuine recognition of
Indigenous rights to the land.® He wrote of a people he regarded as ‘interest-
ing’ but fast disappearing, affording him the pleasure of ‘rambles in unoccupied
country’’ He also wrote on what he thought to be an absence of government
among the Bangerang. Curr’s views on this issue were accorded considerable
prominence by the Federal Court, for the simple reason that they were taken as
proof of the centrality of customary and traditional observances. As Curr put
it,

Among the Bangerang there was not, as far as could be observed, anything resembling

government; nor was any authority, outside of the family circle, existent. Within the

family the father was absolute ... The adult male of the Bangerang recognised no

authority in anyone, under any circumstances, though he was thoroughly submissive
to custom.!?



Conclusion 145

In his later The Australian Race, Curr wrote expressly to correct (quite emphati-
cally) what he took to be the errors of other European authorities on Indigenous
Australians. Here he provided more detail to the image of Indigenous life
wrapped in the obscurity of immemorial custom in contrast to the freedom of
European life,

The idea is a common one, that savage life is an existence akin in its unrestraint to that
of the wild beast of the forest ... The Englishman, noting in the savage the absence of
the manacles which civilization imposes, fancies that none other exist, and that the
savage is a free man. Persons who have looked below the surface, however, are aware
that the Australian savage, though absolutely untrammeled in some respects, is never-
theless, on the whole, much less free ... than the Englishman or Frenchman."

Moreover, there was no such thing as a ‘national life’ among Indigenous Aus-
tralians, .. failing even to reach the earlier stage of clan life ... [they] existed
to the end in tribes ... destitute of any formal governing principle’'? The tribes
of Indigenous people, he claimed, held ‘together in a way quite distinct from
European society’ by being maintained not through the rational deliberations
of government, but the ‘impersonal, ‘hidden’ and ‘constraining’ power of ‘edu-
cation’ in the rigid customs and traditions of the tribe, to which the individual
tribal member totally submitted."

Sentiments such as these have played a prominent part in the European,
colonial discourse on Indigenous people in Australia. The crucial assumption
made by the Court, however, was that colonization represented an irreparable
alteration of ‘traditional’ and ‘customary’ Indigenous observances. This colonial
attitude towards the interruption of Indigenous tradition meant that Indig-
enous people were effectively denied agency in shaping and adapting their
communities and cultures to new circumstances. Indigenous communities and
culture were perceived as forever locked into unalterable archaic custom, and
any changes to those customs were the necessary effect of ‘superior civilization’
and therefore exogenous to those communities. Change was perceived as the
preserve of ‘civilized’ societies engaged in the rational pursuit of progress. Colo-
nial attitudes towards Indigenous peoples, cultures and customs were reflected
in assumptions that their existence throughout time could be captured at the
moment of colonial observation. The assumption was that Indigenous commu-
nities and customs must always have been as they appeared when first ‘seen; their
persistence over time merely due to having been left alone, rather than acknowl-
edging their own processes of social, political and cultural development.'* As far
as the Court was concerned, the claimants had no other way of demonstrating
their ‘acknowledgement’ or ‘observance’ of tradition than by living exactly as
Curr had depicted them. Having had their lifestyles changed by living on mis-

sions and reserves in the meantime, a process that the Court blankly referred to
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as happening by “force of circumstances, the Yorta Yorta were told that they had
renounced forever their once valid title."

Reconciliation and Indigenous Sovereignty

The image of Indigenous Australians that emerged from the Yorta Yorta case is
emblematic of the salience of the legacies of colonial representations of Indig-
enous subjection. In these representations, Indigenous people were thought
‘subject’ to the supposed immemorial despotism of custom, ‘subject’ to the inter-
vention of colonization to which they were deemed unable to respond in their
own terms, and ‘subject’ also to superior colonial knowledge and government.
This image also echoed in the policies of the former Federal (Liberal-National)
Government under Prime Minister John Howard. In the last months of the
Howard Government in 2007, a startling initiative was launched, apparently in
response to horrific stories of women and children in Indigenous communities
being subjected to domestic violence, sexual and child abuse.'® Many of these
communities have become dysfunctional, due to the inter-generational demoral-
ization of unemployment, alcoholism, welfare dependence and drug abuse. The
solution favoured by the Howard Government was to launch a ‘neocolonialist’
police intervention (backed by military personnel) in these communities in the
Northern Territory under the title of a ‘National Emergency’'” The intervention
was carried out with the aim of ‘stabilizing’ and ‘normalizing’ social conditions
in these communities.' The scope of the intervention, however, involved bypass-
ing local community decision-making bodies, and even included suspending
the collective ownership of community lands, and encouraging greater levels of
individual land and home ownership by community members (though there is
no link between child abuse and collective land ownership). The intervention
was the boldest in a long line of ‘top-down’ programmes imposed on Indige-
nous communities which effectively penalized them for poverty, dysfunction,
persistent disadvantage and demoralization that were themselves the inevitable
products of over two hundred years of colonial government. ‘Normalizing’ and
‘mainstreaming’ means enforcing another standard of ‘normal” derived from
non-Indigenous society, often with little or none of the funding, planning and
support required even to bring the delivery of health, housing and educational
service delivery up to any ‘normal’ standard.”” The burden of these initiatives is
that they simply reimpose the old ‘trajectory of civilization), by which Indigenous
people are represented as needing to conform more closely to Western notions
of property ownership, orderliness and good government.?

As I write these lines, on the eve of the new Federal (Labor) Government’s
apology to the ‘Stolen Generations™ of Indigenous people removed (many by
force) from their families as children, the future of the intervention seems
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unclear. Significantly, the new Federal Government has pledged itself to revive
the national campaign for reconciliation between Indigenous and non-Indig-
enous Australians. In seeking to revive reconciliation, however, the new Federal
Government must confront the legacies of colonial discourse implied in the very
term ‘reconciliation’ itself.*! Originally, the campaign for reconciliation aimed
to improve the relationship between Indigenous and non-Indigenous Austral-
ians by secking greater ‘national unity), achieving social justice for Indigenous
people, and overcoming Indigenous disadvantage.”” In framing this task as one
of national ‘reconciliation’ the assumption was made that the national unity had
been disturbed, and that both parties had to be brought back into a better agree-
ment.” The call for reconciliation is above all a call for a political settlement. As

the Indigenous leader Patrick Dodson defined it,

The reconciliation process gave Australia a doorway to a political settlement approach
on how the modern Australian state could recognize the traditional ownership status
of Indigenous people and unravel the historical layers of colonial legacy that con-
tinue to determine contemporary relationships between Indigenous communities
and Australian governments and other institutions.*

The ‘moral force’ of the reconciliation movement rests on the ‘acknowledge-
ment’ by non-Indigenous peoples that they bear a ‘collective responsibility” to
correct the ‘wrongs committed by their political ancestors’®

The former Howard Government always insisted that current generations
of Australians should not feel responsible for or bound by the ‘wrongs of the
past. Their position went hand in hand with a tragic affirmation of a euphemistic
view of history. The euphemism the former Prime Minister invoked was that
the so-called ‘black arm-band’ history of colonial violence against and degra-
dation of Indigenous people should be replaced by a more ‘balanced’ history
that properly celebrated Australian achievements. Yet, if Australia’s colonization
after 1788 is to be construed as an achievement, it can only be seen as having
been founded on a very great wrong yet to be corrected. That wrong is the denial
of any Indigenous sovereignty and the refusal to negotiate a treaty or treaties
with Indigenous Australians. Mary Heath and I have argued elsewhere that this
national failure was expressed by another euphemism employed by the Federal
Court in the 1998 Yorta Yorta case, that “force of circumstances” had irrevocably
changed Indigenous society, culture and lifestyles.”® The phrase, force of cir-
cumstances’ mirrors the use made elsewhere in the finding of Justice Brennan’s
reference in the Mabo case to the ‘tide of history’ washing away native title. By
referring to ‘force of circumstances), the Federal Court in Yorta Yorta signalled
its intention to avoid any kind of enquiry oriented towards ‘righting the wrongs
of the past’. This, however, is precisely the aim of the movement for reconcilia-
tion, and indeed the expressed intention of Prime Minister Rudd’s apology given
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to the Stolen Generations and other Indigenous Australians at the momentous
opening of Australia’s 42nd Parliament.

The national apology dramatically affirmed to all Australians that addressing
contemporary Indigenous disadvantage, demoralization and social disintegra-
tion is invariably connected to ‘righting the wrongs of the past. It is simply
impossible to understand the problems that Indigenous communities face today
in isolation from their experience of our colonial past. Whatever policy initia-
tives may be proposed for dealing with those problems, they must be based on
an understanding of Australia’s colonial past and its many legacies in the present.
This, however, is the challenge that lies before the reconciliation movement.
Rowse argues that the rhetoric of reconciliation is caught between the aspira-
tions of ‘colonial liberalism, which envisages equal citizenship premised on
Indigenous assimilation to ‘mainstream’ (white) society, and an emergent ‘post-
colonial liberalism’ based on affirmations of Indigenous difference, special rights
and a frank acknowledgement of Australia’s history of invasion.”” If this under-
standing of the past is to inform the drive to reconciliation, it invites us to look
again and reconsider the language of 1788.

Governor Phillip’s ‘Instructions’ enjoined him to pursue a policy of ‘concili-
ation’ in 1788. As I have argued in previous chapters, this policy never entailed
the negotiation of a political compact, treaty or series of treaties. Rather, con-
ciliation appears to have involved the effort to secure acquiescence to settlement
and colonization through the provision of a vacuous legal protection. At least
initially, this provision does not seem to have been intended as any more than
a desire to circumvent Indigenous hostility. Phillip’s admission of the failure
of conciliation merely made it the first in a long line of colonial policy failures
which was to include policies of victualling, child removal and reservation; pro-
tection, welfare and assimilation. The problems raised by its failure, however,
were correctly identified by Governor Phillip himself when he noted that he had
been unable to find any means to effect the Indigenous peoples’ ‘voluntary sub-
jection’ to colonial rule. In saying so, he made it quite clear that the Indigenous
peoples had not ‘voluntarily’ consented to be governed by colonial authorities.
The implication of his words was that if voluntary subjection were unattainable,
then an involuntary subjection would have to be sought. As subsequent develop-
ments illustrated, colonial government of Indigenous people was premised on
this involuntary subjection.

It could well be argued that the 1967 Referendum, which has been inter-
preted as the overdue formal recognition of equal Indigenous Australian
citizenship, constituted an end to this ‘involuntary subjection’ Yet, the denial
of Indigenous sovereignty remains, and despite the hard-fought advance won by
the 1967 Referendum, Indigenous communities lack any national representative
body. It might also be argued that notwithstanding that, there is a de facto rec-
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ognition by the Australian Commonwealth of an ‘Indigenous jurisdiction’ That
jurisdiction could be said to rest on the recognition enshrined in the census of
the self-identification of Indigeneity, the recognition of the survival of custom-
ary law, the recognition of Native Title, and the recognition of the capacity for
self-government supported by government funding.?® As real as these forms of
recognition are, however, they do not constitute recognition of Indigenous sov-
ereignty.”’ Indeed, the key question to actors within an Indigenous jurisdiction
without Indigenous sovereignty is the degree to which they are able to set the
parameters for policy formulation, implementation and evaluation within that
jurisdiction.

Denials of Indigenous sovereignty in Australia were accomplished by means
of what I have called in this book, the ‘empire of political thought’ The pervasive
representation of Indigenous peoples in Australia was that they were ‘savages) and
hence were ungoverned, unsocial and property-less. This was made possible by
the deployment in political and policy discourse of deeply entrenched concepts
in Western political thought. Recognizing Indigenous sovereignty in contempo-
rary Australia is one way of challenging the history and periodic recurrence of
this kind of representation of Indigenous Australians. Resisting this recurrence
and developing and articulating alternatives to it gives the call for Indigenous
sovereignty a real significance. At the same time, calls for Indigenous sovereignty
need to be based on an awareness of the colonial legacies of the concept of sov-
ereignty. Although many of the central concepts in Western political thought
have been deployed in sustaining colonial representations of Indigenous people,
they have also been used to articulate critiques of them. Continuing debates over
Indigenous sovereignty thus exemplify what I have called the ‘dual-sidedness’ of
the language of Western political thought.

All claims for Indigenous sovereignty rest on the acceptance of the irre-
versibility of the colonial encounter. Indigenous sovereignty is not a pathway
to a reversal of the legacies of colonization. Rather, Indigenous sovereignty is
a concept that speaks of the need for an accommodation between Indigenous
aspirations and the language of Western political thought. The unitary and
indivisible notion of sovereignty, asserted in 1788, is founded on the denial of
any such accommodation. It thereby sustains the assumption of an Indigenous
‘subjection’ effected in part by means of central concepts in Western political
thought. Challenging that ‘subjection’ by secking a new accommodation will
mean fracturing that unitary sovereignty and encouraging the multiple Indig-
enous identities, voices and visions of Indigenous sovereignty to be recognized
and accepted.®® This is the possibility entailed in the process of reconciliation
in Australia. It is a possibility that Indigenous and non-Indigenous Australians
may forge a new understanding of one another based on a negotiated political
accommodation between them. It is a possibility that our language of politi-
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cal debate and communication may be divorced from the persistent colonial
representation of Indigenous people. It is above all a possibility that Australia’s
citizens, Indigenous and non-Indigenous, may find new ways to conceptualize
the nation and its future. Working to achieve this possibility will require a real-
istic appraisal of what is needed in the present and for the future. It will also
require an awareness of the origins, limitations and potential of our language
of public and political discourse. Only when this awareness is brought to bear
on the question of reconciliation and Indigenous sovereignty might Australians
pull themselves out of the ‘tide of history’.
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115-17; D. Ivison, ‘Locke, Liberalism and Empire} in P. R. Anstey (ed.), The Philosophy
of John Locke: New Perspectives (London: Routledge, 2003), pp. 86-105; J. G. A. Pocock,
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ing Savages on the Globe”: An Approach to the Intellectual History of Maori Property
Rights, 1837-53} History of Political Thought, 27:1 (2006), pp. 122-67.

According to C. A. Bayly, the primacy of commitments to private property in Western
liberal political thought offered a powerful rationale for the ‘exclusion’ of Indigenous,
nomadic peoples from the sphere of constitutional rights. C. A. Bayly, The Birth of the
Modern World, 1780-1914; Global Connections and Comparisons (Oxford: Blackwell,
2004), p. 299.

L. M. Young, Justice and the Politics of Difference (Princeton, NJ: Princeton University
Press, 1990). This and the following quotations are taken from pp. 99-101. See also A.
Phillips, Democracy and Difference (University Park, PA: Pennsylvania State University
Press, 1993), p. 62.
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p- 228; 1. M. Young Inclusion and Democracy (Oxford: Oxford University Press, 2002),
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The sculpture itself consists of a canoe in which a central human chief figure, tradition-
ally attired in Haida costume, is surrounded by a host of animal spirits and mythological
figures who link past and present, animal and human worlds, and the two sides of Haida
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society and government. As I argue below, however, such acknowledgements were made
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emann, 1972), pp. 179-82. Ian Hunter has perceptively studied the uses of European
natural law by colonial lawyers seeking to contest the extent of Crown jurisdiction. L
Hunter, ‘Natural Law, Historiography and Aboriginal Sovereignty, Legal History,
forthcoming, 2008.

R. v. Ballard or Barrett, Supreme Court of New South Wales, 13 June 1829, <http:/
www.law.mgq.edu.au/scnsw/Cases1829-30/html/r_v_ballard_or_barrett_1829.hem>
[accessed 9 March 2005].

Cunningham also emphasized the propensity for revenge among Indigenous people.
Cunningham, Two Years in New South Wales, p. 196.



194

100.

101.

102.

103.

104.

10s.

106.

Notes to pages 89-90

R. v. Ballard or Barrett. Ann Hunter traces the application of this logic in Western Aus-
tralia, and concludes that it represented a form of ‘legal pluralism’. Perhaps it was never
more than a legal loophole) an escape clause to avoid placing the court in the invidi-
ous position of ruling (as it did in Murrell) on Indigenous ‘subjecthood’ while plainly
failing to enforce it. A. Hunter, “The Boundaries of Criminal Law in Relation to Inter-
Aboriginal Conflict (“fnter Se Offences”) in Western Australia in the 1830’s—18407,
Australian Journal of Legal History, 8 (2004), pp. 215-36. Captain Collett Barker was
under no illusion that ‘[a]s we have not power to rule them we must ... be content with
endeavouring to reform them by persuasion’ J. Mulvaney and N. Green, Commandment
of Solitude. The Journals of Captain Collett Barker 1828—1831 (Melbourne: Miegunyah
Press, 1992), p- 282.

R. v. Ballard or Barrett. Two French visitors to the early colony, Louis de Freycinet
(1818-19) and Dumont d’Urville (1826), expressed astonishment at the ‘liberty’ with
which Indigenous combatants were able to practise their punishments so longas they did
not break any English laws. C. Dyer, The French Explorers as the Aboriginal Australians,
1772-1839 (St Lucia: University of Queensland Press, 2005), p. 195.

See, for example, ‘Sir George Murray to Governor Darling, 3 September 1829’ in HRA,
vol. 15, pp. 153-4. The violence complained of here was the indiscriminate killing of
Iwaidja people in Raffles Bay, in the present day Northern Territory. In the worst inci-
dent, Iwaidja were killed by soldiers and armed convicts acting under the orders of
Captain Smyth to capture an Aboriginal person for a £5 reward. See also Connor, The
Australian Frontier Wars, pp- 73-5. As Connor points out, a persistent concern of offi-
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2005), pp. 180-93; Chesterman and Galligan, Citizens without Rights, pp. 197-222. See
also T. Rowse, ‘Indigenous Citizenship and Self-Determination: The Problem of Shared
Responsibilities, in Citizenship and Indigenous Australians, pp. 79-100.

S. Curry, Indigenous Sovereignty and the Democratic Project (Aldershot: Ashgate, 2004),
pp- 148-9.

Members of the Yorta Yorta Aboriginal Community v. the State of Victoria and Ors (1998),
1606 FCA; and Members of the Yorta Yorta Aboriginal Community v the State of Victoria
and Ors (2002) High Court of Australia 58.

In Western Australia v. Ward (2000), the continuity of Indigenous connection to land
was located in their ‘spiritual’ beliefs, which were held to persist even when their physical
presence on the land in question had ‘ceased for reasons beyond the control of the people’
The 2002 High Court decision to uphold the 1998 Yorta Yorta finding, however, held
that Indigenous connection resided in the continuity of laws and customs predating the
assertion of British sovereignty. See R. French, “The Evolving Law of Native Title} in
S. Toussaint (ed.), Crossing Boundaries: Cultural, Legal, Historical and Practice Issues in
Native Title (Melbourne: Melbourne University Press, 2004), pp. 86-96; Yorta Yorta
(1998); Western Australia v. Ward (2000), 170 ALR 159.

Curr, Recollections of Squatting in Vicroria, pp. 243-4.

Ibid., p. 418.

Ibid., p. 244.



11.

12.
13.
14.

15.

16.

Notes to pages 145-6 219

E.M. Curr, The Australian Race: Its Origin, Languages, Customs, Place of Landing in Aus-
tralia, and the Routes by which it Spread Itself Over that Continent, 3 vols (Melbourne:
Government Printer, 1886), vol. 1, p. S1.

Ibid., vol. 1, p. 192.

Ibid., vol. 1, pp. 241, 52, 54.

The Federal Court, for example, simply referred to Yorta Yorta people having found
themselves ‘by force of the circumstances’ dispossessed of their traditional lands, and
relocated to various missions where their customary beliefs and practices were forever
altered (Yorta Yorta (1998), § 121). The nature of these ‘circumstances’ were declared
not to be the concern of the Court, only their purported effects. Such were their effects
that the current Indigenous commitment to conservation, for example, was deemed by
the Court to be non-traditional in so far as Curr, in particular, provided evidence of
Indigenous profligacy and waste (Yorta Yorta (1998), § 123). Furthermore, to the extent
that the current inhabitants engage in ‘traditional’ practices of gathering ‘bush tucker,
the Court considered this non-traditional in that it is today more of a ‘recreational activ-
ity’ than a ‘means of sustaining life’ In other words, if the Indigenous inhabitants still
depended on bush tucker for their survival, this would be taken as evidence of their living
a ‘traditional’ lifestyle.

As the subsequent history of Native Title determinations shows, some Indigenous com-
munities have been successful in demonstrating the continuity of their ‘traditional’ title.
Today over 8 per cent of the Australian land mass is owned under Native Title provisions,
while over 10 per cent is subject to Indigenous Land Use Agreements. These agreements,
recognized under the Native Title Act and negotiated between Indigenous communities
and commercial interests, can be said to constitute an important recognition of Indig-
enous political status. M. Langton and L. Palmer, “Treaties, Agreement Making and the
Recognition of Indigenous Customary Polities, and L. Strelein, ‘Symbolism and Func-
tion: From Native Title to Aboriginal and Torres Strait Islander Self-Government, both
in M. Langton, M. Tehan, L. Palmer and K. Shain (eds), Honour among Nations? Treaties
and Agreements with Indigenous People (Melbourne: Melbourne University Press, 2004),
pp- 34-49, 189-202. See also J. Litchfield and L. Jackson, ‘History and the Native Title
Act, in Paul and Gray (eds), Through a Smoky Mirror, pp. 93-9.

Report of the Northern Territory Board of Inquiry into the Protection of Aboriginal
Children from Sexual Abuse, Ampe Akelyernemane Meke Mekarie Little Children are
Sacred’(Darwin: Northern Territory Government, 2007).

17. J. C. Altman, “The Howard Government’s Northern Territory Intervention: Are Neo-

18.

Paternalism and Indigenous Development Compatible?, Centre for Aboriginal Economic
Policy Research, Topical Issue 16 (2007), pp. 1-19, <http://www.anu.edu.au/caepr/>
[accessed 30 January 2008]; R. Stringer, ‘A Nightmare of the Neo-Colonial Kind:
Politics of Suffering in Howard’s Northern Territory Intervention) Borderlands EJournal,
6:2 (2007), <http://www.borderlands.net.au/issues/vol6no2.html> [accessed 3 Febru-
ary 2008].

The aims of the intervention were also mirrored in the neo-liberal recommendations
of the Lands of Shame report, which sought to discredit Indigenous leaders, portraying
them as self-interested and as willing to use their community’s resources as a source of
patronage to sustain their own positions. H. Hughes, Lands of Shame: Aboriginal and
Torres Strait Islander Homelands’ in Transition (St Leonards: Centre for Independent
Studies, 2007).



220

19.

20.

21.

22.

Notes to pages 146-7

One example of this were the Shared Responsibility Agreements (SARs) by which the
Howard Government sought to enforce a quid pro quo with Indigenous communities.
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