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Preface

This handbook has three primary objectives : () to give the project managers guid-
ance to avoid conflicts in project execution and to understand the procedures in case
of legal proceedings, () to give lawyers the understanding of the technical problems
in project management, and () to give students an introduction into the technical
and legal aspects of managing big international projects. The case studies and ques-
tions at the end of each chapter are especially directed to the student and the young
project managers, who try to enter the ever more complicated world of managing
international projects.

This book does not try to give legal advice, but it tries to help engineers and
project managers how to thoroughly plan their project in order to avoid conflicts
during execution. In this way it also helps lawyers to better understand their clients,
when they have to defend them in conflicts regarding big international projects. The
authors’ many years of experience in managing international projects on one side
and in assisting as experts and monitors of litigation on the other side have led them
to write this book and thus to help other project managers avoid the mistakes that
they themselves and other project managers have made in the past.

The book is organized into nine chapters and a glossary, the latter trying to give
a short definition of the termsused in this book for easier understanding. Chapter  of
this book is written by guest writer Rikke Rye Hahn, psychologist from Svendborg,
Denmark (rikke_hahn@yahoo.dk). The authors thank Mrs. Hahn for her excellent
contribution to this book.

The authors are pleased to thank the companies “Cimbria Unigrain A/S” (www.
cimbria.com), “FLSmidth A/S” (www.flsmidth.com) and “Kosan Crisplant A/S”
(www.kosancrisplant.com) for providing photos, which illustrate international pro-
jects of the type discussed in this book, although these “project photos” are in no way
related to the case studies discussed in the book.

The authors especially thank Jenny andDr. Brian Smith, who kindly did the proof
reading of this book.

The pleasant cooperation with Springer-Verlag GmbH and especially Dr.-Ing.
Boris Gebhardt, the Engineering Editor of Springer, has helped the authors to get
through the not always easy task of preparing the book in a printable version: The
authors thank Springer-Verlag for accepting their ideas in the planning of this book.

At a personal level the authors dedicate this book to their wives Lillian Felding
and Nicole Delpiano Spiess and thank them for their patience and support, which
made this book become reality.
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 Introduction

This handbook is directed to the Senior Management of a company, to Sales Repre-
sentatives and Project Managers and their staff who are in a constant struggle to bring
projects to a successful conclusion. It is also directed to lawyers who assist compa-
nies in their international projects for contract drafting and conflict resolution. This
book is not a legal but a technical and managerial textbook, and it does not intend
to give legal advice, but it intends to give the lawyers assistance in their work from
a managerial point of view.

Projects in conflict are not only causing losses, problems and bad reputation for
the parties involved i.e. Clients, Consultants, Suppliers and Contractors but they can
also have negative impacts on the economy of the project country.

In all fairness, conflicts between the parties are not the only reason for unsuccess-
ful projects. The other reasons seem to be a lack of experience, not enough compe-
tence and insufficient preparation of the acting people. Such reasons are also bound
to lead to unsuccessful projects and can also be the causes of conflicts during project
execution.

It is our intention to describe and analyze how disagreements in big projects start
between client and contractor, and may develop into major conflicts causing delays,
overruns and inadequate quality of project execution. Therefore we will try to give
advice on how to avoid conflicts and how to resolve them, in order to mitigate the
losses in a project.

The economic consequences of major projects in conflict are sometimes disas-
trous, a company might go into bankruptcy or might require major fresh capital in-
vested. In the case of smaller countries or countries in development the failure of big
projects might even have a negative impact on their economic and industrial devel-
opment and their growth.

Chapter  of this book describes the parties, which have an influence on the suc-
cess of a project. These parties are the client, the contractor, the subcontractors and
the surrounding entities such as the Government of the country of execution, other
governing bodies, the unions, etc. The understanding of the roles and interests of
these parties involved is necessary, in order to early recognize potential conflicts and
to be able to handle them.

In Chap.  we discuss the different types of contracts for major international
projects and the provisions, that should be agreed upon to lay the basis for a suc-
cessful contract execution. Pitfalls and reasons for conflicts are discussed.



  Introduction

We shall not give legal advice, this is left to the lawyers, but we will show Project
Managers, how to approach a new project, what to look for, when drawing up a con-
tract together with the lawyers and which tools to use when starting and executing
the project.

Chapter , written by psychologist Rikke Rye Hahn of Svendborg, Denmark, fo-
cuses on the psychological aspects, which play a role, when projects and the act-
ing people are in conflict. Ways how to analyze conflicts are described and methods
given, which help to handle and resolve conflicts. The “conflict competent leader” is
described and “the psychological contract” is recommended asmethod to be utilized.

In Chap.  we will look at ways and means of how to negotiate a commercial
settlement between the parties, in order to avoid legal proceedings. Sometimes little
changes in the approach, in the persons acting, and in the timing of such negotiations
may help to solve problems without going to court immediately. We present a num-
ber of methods to facilitate the commercial settlement process and a number of case
studies to illustrate our main recommendations.

If the conflict cannot be solved “peacefully” via negotiations between the parties,
and if it is taken to court or to arbitration, then our Chap.  will give advice of how
Project Management should prepare and handle their case.The various existing pro-
cedures, as there are litigation in front of a state court, arbitration under the control of
one of the existing arbitration institutions, mediation under assistance of a mediator,
and the US Corporate PledgeModel are discussed. Case studies are presented, which
elaborate on the acting peoples’ approach with respect to the methods discussed in
this chapter.

Since much litigation and arbitration has its cause in technical matters, where the
right expertise is needed, we felt it useful to add a Chap.  on “Expertise” which is
performed by an outside expert nominated by the Court or the parties. Many court
cases have eventually been decided in their essence by the expert, who gave the basis
for the judges’ decision. Suggestions aremade, how the parties should actwith respect
to an expertise, how experts should be chosen and how an expert could eventually
be rejected.

Finally Chap.  describes and explains project management tools assisting the
Project Manager to successfully prepare and execute his project without running into
genuine conflicts. The well known methods, such as project plan, work breakdown
structure, time schedule (PERT), organization and staffing, procurement and sub-
contracting, budget and governing laws and standards, project reporting, acceptance
procedure and finally risk analysis are discussed not as a basic lecture in project man-
agement but how they should be used in order to avoid conflicts. Case studies and
questions to the reader at the end of the chapter round up the professional use of
project management tools.

In Chap.  we summarize the main conclusions and recommendations for better
conflict prevention and handling in the management of projects.

Finally this handbook contains a glossary of the most important terms, which
were discussed in this book, together with their explanations.



 Introduction 

We hope that this handbook can contribute to amore productive and progressive
project implementation with less disagreements or conflicts between the parties. The
proposals made will cost extra resources in the early stages of a project, but will save
a lot more resources by the end. Most important, though, the implementation of the
proposed methods will result in a safer and more reliable project execution with less
delays and rare budget overruns.

Another important benefit from a reduction in project conflicts is, that better
qualified project people will be attracted to work for international projects. This will
further improve the execution of the projects.

If project conflict handling and infighting are themajor preoccupations of Project
Managers, this key post will be held by introverted “bureaucrats” instead of extrovert
globally oriented business managers. Project business needs smooth implementation
with as little conflicts as possible.

We wish the reader pleasure in reading this handbook and a successful imple-
mentation of the methods and tools presented herein in his daily work.

The reader’s suggestions and observations are very welcome to the following
e-mail addresses:

Dr.-Ing. Wolfgang Spiess Finn Felding,
Consultant and sworn expert Project Adviser

wolf.spiess@t-online.de ff@finnfelding.dk



 Parties, Roles and Interests in International Projects

Abstract. Chapter  describes the parties, their interests, their responsibilities and their rela-
tions in international projects. It focuses on the parties’ responsibilities and the related scope
of work and services that totally should match the needs of the project implementation until
successful commercial operation has been achieved.

As all international projects are implemented by several parties, the distribution of re-
sponsibilities and the plan on how to implement them in a coordinated manner is essential
for preventing conflicts. In this respect knowledge about and understanding of the parties,
their interests and their representatives play an important and underestimated role. This also
includes the relation between the project and the local authorities in the project country.

Therefore a conflict contingency plan is recommended. It highlights the potential conflict
areas of the project and prepares the parties for handling disagreements that can evolve into
a conflict, thereby preventing the conflict.This Chap.  is also an introduction to Chap.  about
the drafting of the project contract.

Key words: Project Parties; Parties’ Interests; Parties’ Responsibilities; Scope ofWork; Owner
(Client, Employer); Quality, Health, Safety & Environment (QHSE); Project Country; Local
Authorities; Laws, Regulation, Decrees and Standards; Main Contractor; Main Process Sup-
plier; Conflict Contingency Plan; Contracting Structure; Project Plan

. The Parties

Turner () has identified and classified the parties involved in a project in the
following general manner:

a. “the parent organization (the owner of the facility),”
b. “the users, who will operate the facility”
c. “the supporters, who will supply the resources to undertake the work”
d. “the stakeholders, who are affected by the project”

Turner () uses the Channel Tunnel project as an example of the parties involved
in a international infrastructure project as shown in Table . below.

During the development, decision making and approval stages of major infras-
tructure or industrial projects conflicts of interests will often appear regarding envi-
ronmental issues.These are outside the scope of this book because some of the parties
are not contract parties but regulatory and political players.
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Table ..The parties involved in the Channel Tunnel project according to Turner ()

Role Position Group

Owner Eurotunnel ; its shareholders
User Operator Eurotunnel
Manager Trans Manche Link
Supporters Financiers, Subcontractors,

Project auditors, Suppliers
Banks world-wide, Partners in TML consortium,
W.S. Atkins, Brittish Rail and SNCF

Stakeholders Buyers, Competitors, Com-
munities

Travelling public, hauliers, Cross-Channel fer-
ries, London, Kent, Pas de Calais

International projects are normally implemented by a number of contracts there-
by involving many contract parties bound together by a contracting structure. There
are two basic types of contracting structure: A. “Themain contract type” and B. “The
parallel contracting by trade type” (i.e. civil, building, mechanical & electrical, refrig-
eration, heat, ventilation & air conditioning etc.) as illustrated by Figs. . and ..

Everyone involved in a project in any major role needs to have an understanding
of the parties, their objectives, their interests, their organization, their representatives
and their expected behavior in order to provide the best performance during project
implementation. This involves a great number of negotiations and compromises –
especially for the representatives of the Owner, the main contractor and the main
process supplier.

It is very important that all parties have a clear picture of this distribution of work
and responsibilities in their mind and hopefully all are seeing the same picture and
respecting it.

Authorities

Owner

Consultant Inspection Authority

Main Contractor and
implementation Project Manager   

Main Process 
Supplier

Civil
Subcontractor 

Steel Supplier Installation
Subcontractor 

Part process
Subsupplier 

Fig. .. Contracting structure with main contractor
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Authorities

Owner

Owner´s Project 
Manager

Main Process 
Supplier 

Civil contractor M&E contractor 

Part process 
Subsupplier

Consultant 
Engineer 

Steel Supplier 

Fig. .. Contracting Structure with parallel contractors

. Distribution of Responsibilities Between Contracting Parties

The total scope of work and services necessary for the implementation of the project
has to be divided between the suppliers, contractors and the Owner in a way that the
total sum of the work packages equals the work necessary for the implementation of
the project. Such a control of the distribution of the scope of work is recommended
at the start of each project stage and should be performed jointly by the owner and
the main contractor. Tables . and . below illustrate the typical distribution of
responsibilities in the project development stage and in the implementation stages of
engineering and construction.

In major international projects the relation between the Owner/the User on one
side and the Main Process Supplier/Main Contractor on the other is of paramount
importance.

Table ..Distribution of scope of work in principle between Owner/User andMain Contrac-
tor/Main Process Supplier during the Project Development Stage

Task Owner/User MainContractor/MainProcess
Supplier

Basic Concept Main task holder Advisory role
Process design Defining input and

wanted output
Main responsibility

Location Main task holder Advisory role/Expert role
General lay out Main task holder Expert role
Government Permits Main task holder Advisory role
Basic Work Breakdown Structure Approval Expert role
Contracting Structure Approval Expert role
Control of division of scope of work Approval Expert role
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Table ..Distribution of scope of work in principle between Owner/User andMain Contrac-
tor/ Main Process Supplier during the Project Implementation Stages

Task Owner/User Main Contractor/Main
Process Supplier

Effective Contract Main task holder Might also be involved
Government Approvals Part task holder Part task holder
Engineering Approval Main task holder
Engineering Approval Approval Main task holder
Test of equipment & material Approval Main task holder
Site ready for construction Main task holder Approval
Site Mobilization Approval Main task holder
Quality of installation Approval Main task holder
Progress Measurement Approval Main task holder
Installation Approval Main task holder
Pre-commissioning check out Approval Main task holder
Raw material fulfils spec. Main task holder Approval
Commissioning & Training Approval Main task holder
Test run Approval Main task holder
Acceptance Approval Main task holder
Warranty Main task holder Main task holder
Operation & maintenance Main task holder Approval

During the project implementation stages this relation will normally come un-
der heavy stress due to the number and seriousness of issues to be dealt with and
agreed between the parties. This stress can cause disagreements to become con-
flicts. Therefore all what reasonably can be done to prepare and minimize this stress
handling will be beneficial from a conflict prevention point of view and from an
overall project result point of view! Most projects have “room for improvement” re-

Fig. ..Grain terminal and storage plant in Eastern Europe
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garding the distribution of scope of work, definitions of limits of supply and work,
equipment specifications and functional specifications at an early stage. These ar-
eas cause most of the disagreements and of the conflicts in international projects.
Efforts to reduce these causes before contract drafting and negotiations are recom-
mended.

Another increasingly important relation is the one between the Owner/User and
the Main Process Supplier/Main Contractor on one side and the local Authorities on
the other. Regulatory matter is often becoming a real critical project issue symbol-
ized by the abbreviation QHSE (Quality Health Safety Environment). This aspect is
further discussed in . below.

. Analysis of Contracting Parties andTheir Interests

We recommend that each contract partner spends some time on mapping and an-
alyzing information about the other party and its key representatives before project
implementation starts. The effort and costs involved are marginal compared to what
is spent once amajor conflict has broken out, and it helps preventing such break outs!
The checklist in Schedule . gives the main points of such an analysis.

. Conflict Contingency Plan

The Project Plan or the project implementation manual – that the Project Manager
and his team update or prepare for the project start-up meeting – should contain
a chapter regarding conflict prevention and resolution including procedures and in-
structions that all contractors’ staff involved should follow.This conflict contingency
plan can be built-up on the basis of the following main points:

. Careful reading of the official “Project Description” in order to understand the
project objectives, scope and parties

. Very careful reading of the “Contract with all its appendices” in order to be fa-
miliar with the parties’ responsibilities and the contractual procedures

. Understanding and interpretation of the contracting structure and the contrac-
tual procedures for the relations between the parties (contractual procedures are
the descriptions of the dynamic interaction between the contract parties e.g. de-
sign approval procedure or variation of scope of work procedure etc.). Company
rules of delegated authority to be respected.

. Laws, Regulations, Decrees and Standards
Governing the Contract

The project and the work to implement it (especially the work carried out in the
project country) are subject to the Laws of the project country. The Laws include
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Schedule .. Checklist for analysis of project parties and their interests

A. Standard company information as annual accounts and registration information
. Group level information
. Company level information
. Business Unit information
. Department information

B. Standard company information required
. Annual report and company organization chart
. Company and Management registration and CV’s
. Credit information (credit-worthiness)
. Reference list – projects, clients and subcontractors/subsuppliers

C. Key Persons
. Senior Management level
. Management level including Project Management
. Key professionals
. Advisers working closely with one of the parties

D. Areas of special attention
. Financial situation generally
. Annual Accounts from last  years and Accounting practices
. Project references
. Personal & Professional references and personal contacts

E. The Role of the Consultant and the Inspection Authority
. Stipulations in the contract
. Professional competences
. Terms of reference
. Duration of assignment

F. Relations between Main Contractor and the subcontractors
. Type of subcontract
. Back-to-back stipulations
. Procedures involving subcontractors

G. FIDIC Contract Conditions: The Engineer
. Stipulations in the contract
. Professional competence
. Terms of reference
. Duration of assignment

Regulations, Decrees and Standards issued by the Authorities of the project country.
Reference is made to Chap.  discussing taxes and duties and Chap.  dealing with
local Technical Decrees and Standards.

In case of any contradiction between the Contracts of the project and the Laws
etc. of the project country the latter has priority. If a solution can be found that fulfils
both, it will generally be the one preferred by the bureaucrats, but not necessarily by
the contractor who often has to bear the extra costs. Here is a potential conflict area.

Especially turn-key contractors have to investigate and familiarize themselves
with the Laws, Regulations, Decrees and Standards governing the Contract, because
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turn-key contracting can be compared to setting up a local company and liquidating
it again after project completion.

Local income tax of expatriate staff working in the project country is becoming
an increasing focus area by local tax authorities! And this also goes for local Value
Added Tax (VAT) and company profit taxes etc.!

Extra project costs due to insufficient planning and preparations in the area of
local Law and Authorities are generally among the big contributors to project budget
overrun!

. The Authorities of the Project Country

Basically the project needs three types of approvals from theAuthorities of the project
country:

A. Approvals to establish, build and operate the project prior to start of engineering
and construction – this involves the following investigations and approvals:
• Basic process design and plant lay-out necessary for the approvals
• Soil investigation
• Plant location approval
• Infrastructure and utilities approval
• Environmental impact assessment
• Environmental approval
• Construction permit
• Industrial production license
• Import license for equipment etc.

B. Permit to operate the plant as built correctly in accordance with the approvals
prior to project start:
• Approval of Safety & Health instructions as part of the Operational Manual

and of the Maintenance Manual
• Approval of environmental protection measures, controls and instructions
• Approvals of fire prevention documentation and training, fire fighting pro-

cedures and training as well as safety instructions in case of explosions
C. Plant operation compliance with the project approvals:

• Safety, Health & Environmental instructions and proper plant documenta-
tion, training and compliance inspections

• Fire prevention, fire fighting and explosions safety instructions and proper
plant documentation, training and compliance inspections

It is our advice to prepare and perform the necessary investigations, engineering and
planning up front and if necessary use of external professional services as a supple-
ment to one’s own internal preparations (see Table .). The Owner should be main
task holder and overall responsible for this activity. The Owner can delegate work to
consultants, so can process suppliers and contractors but the overall responsibility
remains with the Owner, Contractor and Process Supplier!
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Table .. Recommendations regarding handling of authorities in the project country

No. of
the ac-
tivity

Activity recommendation Remarks and notes

. Pre bid desk study of relevant Laws Necessary but not sufficient
. Pre contract field study of relevant Laws, Regu-

lations and Standards
Very critical – expert assistance
needed in most cases

. Establishing local set up to deal with Authorities
. Establishing procedures for import of equip-

ment and materials
. Establishing procedures for work permits
. Establishing procedures for accounting, declara-

tion and payment of local taxes
. General recommendations Play it the bureaucratic way; Do-

cumentation as required; Con-
tractor should take initiative

. Other Players

A. Local banks
B. Non Governmental Organizations (NGO’s)
C. International banks
D. International Finance Institutions (IFI’s) as International Finance Corporation

(IFC), African Development Bank, Deutsche Entwicklungs Gesellschaft (DEG)
etc.

E. Foreign Governmental Aid Organizations

The banks, IFI’s and aid organizations might indirectly be contract partners via
the finance agreement. Reference is made to Felding et al. ()

. Conclusion

Conflict between the parties can be prevented or handled if there is a better knowl-
edge and understanding of the other’s situation and interests.

A careful distribution of the responsibilities and duties in the project between the
parties must be made meticulously and documented already in the project develop-
ment stage. It must be based on the project’s total requirements and on the parties’
capabilities and not on wishful thinking or cost hiding exercises. It must also take the
regulatory requirements into consideration. These requirements increase the com-
plexity of projects and lead to a higher risk of disagreements and conflicts. The coun-
termeasures are: preparations, dialogue, more preparations and more dialogue and
finally agreements between the parties!



References 

More emphasis on these aspects before and during preparation and implementa-
tion of contract drafting and negotiations is recommended as described in the next
Chap.  and will lead to better contracts and thereby reducing the risk of conflicts.

References

Turner J R () The handbook of Project-based Management. London
Mikkelsen H & Riis, JO () Grundbog i Projektledelse (Basics of PM). Prodevo, Copen-

hagen
Felding F, Rindorf E, Sejersen E () Eksport- og Projektfinansiering. Published by the Au-

thors in Copenhagen



 Engineering, Supply and Construction Contracts

Abstract. Project conflicts are often caused by the parties’ differing interpretation of the con-
tract provisions. Some provisions deal with the obligations of the parties, and if the specifica-
tions are ambiguous they give rise to disagreements and conflicts. Other provisions deal with
procedures for approvals, plant acceptance, etc. and, if they are impractical or unclear, conflicts
may arise. Finally there are contract provisions about how to resolve conflicts, mostly relevant
when a conflict has materialized.

Contracts are binding for the parties (pacta sunt servanda, as the Romans said) once
signed and enforced e.g. by down payment received etc. An effective contract cannot be can-
celled without major compensation to the other party, to the extent that this way out is gen-
erally not feasible. The contract execution normally ends by commercial use and signing the
acceptance certificate etc.Thewarranty period then starts but it normally does not causemajor
problems.

With respect to conflict handling the contracts ofmost interest are the ones, where “time is
of the essence”. Time is by far themost important factor for the success of a project. Combined
with a fixed price, advanced technology and fast track schedules these contracts simply do not
allow for conflicts, defined as serious disagreements, hampering the daily project cooperation
and progress.

Fig. .. Interior of a Seed Processing Plant in Eastern Europe
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Fig. .. Exterior of a Seed Processing Plant in Eastern Europe

Most Engineering, Supply and Construction project conflicts are related to the interpreta-
tion and the use of the Contract. In our opinion the number and the extent of project conflicts
can be reduced by improving the contracts in terms of clearer definitions, specifications, pro-
cedures etc. and therefore this handbook deals with how to improve a Contract.

Key words: Engineering; Supply; Construction; Contracts; Equipment Supply Contracts;
Turn-key Contracts; “time is of the essence”; “fit for the purpose”; “fixed price”; “agreed time”;
material obligations; financial obligations; owners obligations; project organisation; dispute
resolution; scope of work; specifications (or specs); transfer of risk; “Contractor’s All Risk In-
surance (CAR insurance)”; INCOTERMS; International Chamber of Commerce (ICC); Force
Majeure; Regulatory obligations; Quality; Health; Safety; Environment; risks; delay; FIDIC;
ORGALIME; standards; general conditions; special conditions; tender documents

. Contract Types andTheir Elements

Combined engineering, supply and construction (or construction supervision) con-
tracts can be subdivided into three categories:

• Equipment supply contracts including or combined with supervision contracts –
defined as supply of specified equipment without any plant or process responsi-
bility other than the performance of each individual piece of equipment

• Complete project supply contracts including or combined with supervision (of
installation and commissioning for which the Owner is responsible) contracts –
defined as supply of a process line or a plant including the performance of the line
or the plant (process guarantees and the general requirements: “fit for purpose”)

• Turn-key contracts that are characterised by the supplier-contractor’s full respon-
sibility for equipment, erection, documentation, installation and commissioning,
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for the functioning of the plant or process line within an agreed time frame and
for an agreed fixed price.

It is obvious that there are grey areas between the three groups and generally grey
areas are dangerous as they tend to fall into a category of higher risk, contrary to
what might be expected.

The turn-key concept is characterised by the following  factors and they are to
some extent also present in the complete supply contract:

. Completeness of engineering, supply and documentation according to the “fit for
the purpose” principle (overrules equipment spec. etc.) unless otherwise speci-
fied.

. Fixed price that can only be revised by variation orders signed by the Client
(Buyer, Employer, Owner).

. Agreed time frame with a firm delivery or completion date – that can only be
changed by time extension in a contract amendment – as contractor’s responsi-
bility. If not kept, the contractor has to compensate the owner for damages.

. Performance guarantees which have to be demonstrated and fully achieved, if
compensations from the Contractor to the Client should be avoided.

Combined engineering, supply and construction contracts consist of the following
elements:

• Material obligations e.g. scope of supply, specifications, client supply, changes and
other similar provisions.

• Regulatory obligations e.g. construction permit, environmental approval etc.
• Financial obligations e.g. payments, prices, conditions & delivery terms and fi-

nancial guaranties etc.
• Taxes, i.e. which party is responsible for the declaration and the payment of each

type of taxes and duties applicable.
• Project organisation provisions, e.g. project and site manager’s duties, project

meetings, communication etc.
• Dispute resolution provisions e.g. choice of law, mediation, arbitration etc.

. Material Obligations and the Drafting Process

TheContractor’s scope of work, the technical specifications and quality requirements
are key issues during contract negotiations. Despite the attention paid and the draft-
ing effortmade, the specifications and quality requirements often cause conflicts dur-
ing project implementation in the case of design and equipment approvals, training
of personnel, documentation, installation and commissioning.

Potential conflicts might be avoided by focussing on three factors during the con-
tract drafting phase:

A. The close and constructive dialogue between contractor and owner is essential
in order to achieve a comprehensive description of the scope of work and the
specifications of the supply and works. The supplier or contractor is the special-
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ist for the process, for the equipment, for the utilities and for the buildings, and
the Client or Owner has the operational and commercial experience. Consensus
and clarity should be obtained between them. It is strongly suggested to keep all
documents exchanged between the parties during contract negotiation, in order
to prove, in case of litigation, the intention of the parties.

B. The scope of work and price relation is a key negotiating aspect during selec-
tion of the contractor and negotiation of the Contract with him. This aspect un-
fortunately works against the dialogue and cooperation mentioned above under
pointA. But still a lot can be done in order to “defuse” the tensions and reach clear
and operational specifications. Contractors in our opinion have to be courageous
in this respect.

C. The development and design of a technical solution and its scope of work and
specifications for the project is very challenging as time is short for the project
development. At the latest, when the final design of buildings and foundations
and the ordering of equipment have to be done, the scope and specifications have
to be ready, clear and final. This dynamic aspect is not normally reflected in the
contract and is against the principle of fixed price and firm time contracts. The
new partnership approach might be a way out of the dilemma – experience will
show. But anyhow improvements are definitely necessary!

The list below contains the typical contract documents that determine the scope and
specifications of the technical solution. It illustrates, that developing and drafting of
the specifications are a major task:

• Process and control system descriptions and diagrams
• Electrical single line diagram
• Plant description and lay-out drawings
• Descriptions and specifications of the plant site, soil conditions, foundations and

buildings
• Performance and process guarantees and test procedures. Specification of raw

materials and utilities necessary to achieve performance guarantees
• List of machinery, electrical equipment and instrumentation with their specifi-

cations
• Interface of supply/work between owner and contractor or between supplier and

subcontractor
• Quality Health, Safety and Environmental requirements. Regulations and Stan-

dards applicable
• Procedures and requirements for approval of design, engineering and installation
• Time schedule as bar chart and/or as PERT-diagram (see Chap. )
• Requirements regarding testing, inspection, pre-commissioning, commissioning

and performance/acceptance tests
• Contract provisions regarding inspection, training, variation orders, manage-

ment of milestones, planning, progress measuring and reporting
• Contract provisions regarding documentation of the plant design, construction,

operation and maintenance
• List of required and furnished spare parts
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In turn-key contracts it is especially important to clearly specify the Client’s scope
of work and responsibilities as they constitute exemptions to the main rule that all
supplies, works and services are the responsibility of the Contractor. Often these ex-
emptions arise because theOwner/Client wants to supply, pay and take responsibility
for certain supplies and thereby reduce the turn-key price.

The clear interface of supply between Contractor and Client are very important
for a productive cooperation between the two parties during project implementa-
tion.

A typical list of Client’s supply and services could contain some of the following
elements:

• Permits and licenses from the authorities
• Soil tests of plant site, raw material availability and quality surveys
• Import licenses, customs clearance and local transport from arrival port to con-

struction site
• Site preparations for construction work incl. facilities and access road
• Utilities such as communication systems, water, sewage, electricity and gas
• Civil works incl. foundations, buildings with their internal completion, internal

roads etc.
• Supply of certain equipment, material and services as a supplement to the Sup-

plier’s/Contractor’s scope of supply
• Installation and testing of the equipment under the supervision of the supplier
• Raw material, utilities and operational staff for commissioning activities
• Accommodation, canteen, local transportation and facilities for site staff and su-

pervisors
• Handling of local taxes and custom’s duties and payments.

In normal supply contracts the risk transfer for the equipment is quite simple. The
supplier is only responsible until shipment and the equipment is taken over by the
freight forwarder.Thereafter the supplier has the responsibility for a professional su-
pervision during installation and commissioning.

The transfer of the risk from the Contractor to the Owner should not be confused
with the transfer of ownership that in turn-key contracts typically takes place earlier
than the risk transfer. Therefore the distribution of risks during project implemen-
tation is quite different for turn-key contracts than for supply contracts. In turn-key
contracts the risk is transferred fromContractor to Owner at the latter’s Acceptance.
This has an influence on the insurance coverage. Contractor’s All Risk (CAR) insur-
ance is absolutely necessary in turn-key contracts or hybrids of turn-key and plant
supply contracts.

For an equipment supplier who gradually moves towards the turn-key type of
contract with more extensive responsibilities the “grey area” between normal supply
contract – where the supplier delivers only the specified equipment according to IN-
COTERMS FCA or CFR on one hand – and a full fledged turn-key contract (even
excl. civil works) on the other side – is themost dangerous area. It is often understood
as an extended supply contract and in fact it ismore turn-key like. INCOTERMS (IN-
ternational COmmercial TERMS is an international standard term of sale) are issued
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Schedule ..The  INCOTERMS in short

A. Origin Terms
• Ex Works (EXW), named place where shipment is available to the Buyer, not loaded.

The Seller will not contract any transportation.
B. International Carriage NOT paid by Seller

• Free Carrier At (FCA), unloaded at the seller’s dock or a named place where shipment
is available to the international carrier or agent, not loaded. This term can be used for
any mode of transportation.

• Free Alongside Ship (FAS), named ocean port of shipment. Ocean shipments which
are not containerized.

• Free On Board vessel (FOB), named ocean port of shipment. This term is used for
ocean shipment only where it is important that the goods pass the ship’s rail. Before
this term was the most used in this group but it will gradually be taken over by FCA.

C. International Carriage paid by Seller
• Cost and FReight (CFR), named ocean port of destination. Ocean shipments which

are not containerized.
• Cost, Insurance andFreight (CIF), namedocean port of destination.Ocean shipments

which are not containerized.
• Carriage Paid To (CPT), named place or port of destination. Air or ocean shipments

which are containerized and roll-on roll off shipments.
• Carriage and Insurance Paid to (CIP), namedplace or port of destination. Air or ocean

shipments which are containerized and roll-on roll-off shipments.
D. Arrival at Stated Destination

• Delivered At Frontier (DAF), named place of destination, by land, not unloaded.This
term is used for any mode of transportation but must be delivered by land.

• Delivered Ex-Ship (DES), named port of destination, not unloaded.This term is used
for ocean shipments only.

• Delivered Ex-Quay (DEQ), named port of destination, unloaded and not cleared.This
term is used for ocean shipments only.

• Delivered Duty Unpaid (DDU), named place of destination, not unloaded, and not
cleared. This term is used for any mode of transportation.

• Delivered Duty Paid (DDP), named place of destination, not unloaded but cleared.
This term is used for any mode of transportation.

by the International Chamber of Commerce. Reference is made to Schedule . “The
 INCOTERMS in short”.

The so called turn-key aspects, which require special attention, are the following:

• Responsibility for a complete process line (incl. necessary non specified equip-
ment) and responsibility for process performance

• Responsibility for installation and commissioning at a firm time and fixed price
incl. local workforce (besides the design, supply and documentation)

• Responsibility for local factors, such as taxes/duties, transport from arriving port
to plant site, raw materials and utilities

• Fit for purpose contract provision (“as required for the proper design, execution,
operation and maintenance of the plant in all respects”)
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Schedule .. Checklist for Main Points in Project Contracts

(the list of sub-points is not exhaustive, it includes only the critical points requiring special
attention)

. General conditions
• Standard as ORGALIME or other
• Tailor-made for the project

. Scope of supply and work (conflict prevention critical area)
• Scope & specification of design, equipment, documentation and training etc.
• Scope & specification of client supply
• Battery limits and borderline activities to be clearly specified
• Erection and commissioning: Execution or only supervision

. Performance (or functional) guarantees (conflict prevention critical area)
• All performance guarantees in one contract section
• Performance guarantees based on “input guarantees”
• Design parameters are not performance guarantees unless specified
• Liquidated damage paragraph attached to each performance guarantee

. Price and terms of payment
• Total contract value and price break down
• Shipping, progress measurement and invoicing (agreed form in annex)
• Payment terms and conditions (form to be agreed in annex)
• Letter of credit or bank guarantee (form to be agreed in annex)

. Time of delivery and liquidated damages (conflict prevention critical area)
• Project activity plan and time schedule (form to be agreed in annex)
• Delivery terms as INCOTERMS and inspection for supply
• Delivery time and place
• Planning procedures (form to be agreed in annex)
• Liquidated damages and related conditions

. Commissioning and acceptance (conflict prevention critical area)
• Testing in workshops or on site prior to erection (form to be agreed in annex)
• Commissioning tests: conditions, procedures, planning and approval of results
• Other acceptance inspections and approvals
• Acceptance certificate and start of warranty period

. Client’s financial guarantees
• Advance payment bond (agreed form in annex)
• Performance bond (agreed form in annex)
• Warranty bond (agreed form in annex)

. Risks
• Risk transfer & exempted risks
• Insurances
• Force Majeure

. Settlement and litigation (conflict prevention critical area)
• Technical expertise & mediation
• Court proceedings or Arbitration
• Choice of place and selection of Law

. Annexes (conflict prevention critical areas – see Schedule . & . below)
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Turn-key contracts normally contain a clause regarding exempted risks – exemp-
tions from the main rule that the risk is with the main contractor until acceptance
certificate. Exempted risks could be terrorism, war, civil riots, earthquake and flood-
ing etc, normally defined as “Force Majeure”. These are risks, which the supplier or
contractor can not be expected to cover. The “Force Majeure” clause means that the
contractor might get time extension but no compensation for the extra cost of a pos-
sible delay or a catching up.

. Regulatory Obligations

The regulatory aspects and obligations related to major projects and their contracts
have developed dramatically in the last  years, mainly due to two reasons:
• New and more comprehensive legislation regarding Quality, Health, Safety and

Environment
• The trend to outsource project implementation in turn-key type of contracts
Before major international contracts contained very few regulatory provisions e.g.
building permit, local taxes and import license were declared as Client obligations.

Schedule .. Checklist for the Technical Specifications of a Turn Key Contract, Part 

A. Scope of work and limits of supply and works
• Scope of work for civil, building and steel structure – (contractor’s scope, owner’s

scope and their limits are specified by border lines on drawings, border line activity
schedule and description on key locations)

• Scope of work mechanical equipment (supply and installation/testing)
• Scope of work electrical equipment (supply and installation/testing)
• Scope of work instrumentation and automation (supply and installation/testing)
• Scope of work training
• Scope of work of commissioning

B. Technical specifications
• Specifications of civil, building and steel structure works
• Specifications of mechanical equipment (supply and installation/testing)
• Specifications of electrical equipment
• Specifications of instrumentation and automation

C. Plant performance
• Process description in words and diagrams
• Plant performance guarantee (output)
• Plant performance guarantee conditions (input)
• Performance test procedure
• Performance test result, evaluation and approval

D. Planning and scheduling
• Project time schedule as per contract
• Planning procedure
• Delays

E. Drawings and documentation
• Planning procedure



. Financial Obligations 

Typical supplier obligations were “country of origin certificate” and “equipment test
certificate” according to export country technical standards and export country taxes
and permits.

This has changed radically and the main supplier/main contractor now becomes
muchmore involved in taking responsibility for obtaining construction and environ-
mental permits etc. The following tasks are now often under the responsibility of the
contractor:
• Approvals and permits before the site activities are allowed to start
• Complaints handling
• Inspections during implementation
• Documentation for verification by authorized professionals
• Final as built approval as a condition for operation
All this takes time, requires resources and must be planned carefully. The conse-
quences in case of problems can be quite serious:
• Delays in construction start-up and in the duration of the execution
• Extra manpower and external consultants to deal with the regulatory problems
• Extra cost regarding documentation and verification
In order to reduce the risk of conflicts, the distribution of responsibility for regulatory
mattersmust be clarified.The distribution of responsibility for regulatory matters has
become critical for the success of project implementation and has to be dealt with in
a comprehensive manner before the contract is signed:
• It is recommended to carefully investigate the regulatory requirements at an early

stage – this investigation should not be under estimated and both parties must
have the interest in this clarification!

• Clear distribution of regulatory obligations to be performed either by the Client
or by the Contractor based on the work breakdown structure (see Chap. )

• Possible delay consequences and time extension as well as extra resource require-
ments and cost consequences should be considered if regulatory problems arise

• We recommend facing realities as to dividing the responsibility for regulatory
issues between the parties. The party with the best ability and the party whose
work is most dependent on the outcome should be chosen to be responsible. It
is obvious that without any provisions to the contrary the Main Contractor is
responsible for most of the regulatory issues in a turn-key contract as well

• Thismeans that a section in the legal part of the contract and a number of annexes
should deal with regulatory issues.The old provision of “the Client shall assist the
Contractor to obtain import license and building permit” has gone!

. Financial Obligations

.. Price and Payment Terms

For obvious reasons prices and payment conditions are subject to difficult contract
negotiations, since they influence such vital points as costs, liquidity, profit and secu-
rity. During contract execution the two contracting parties have opposite cash flow
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Schedule .. Checklist for the Technical Specifications of a Turn Key Contract, Part 

A. Staffing, site regulations and site facilities
• Staffing
• Site regulations
• Site facilities and border line activity schedule

B. Design meetings and design approvals
• Design meetings: purpose, preparation, agenda and minutes of meeting
• Design approval procedure and rules

C. Acceptance, taking over and warranty period
• Acceptance procedure and agreed forms
• Taking over consequences
• Suppliers’ warranty obligation
• Warranty claim procedure

D. Quality, Health, Safety, Environment (QHSE)
• Quality procedure and rules
• Health procedure and rules
• Safety procedure and rules
• Environmental procedure and rules

E. Project and Site Management, project meetings and variation orders
• Project and Site Management – approvals, powers, instructions
• Project meetings – agenda and frequency
• Variation orders – procedure and forms

F. Customs clearance, Taxes&Duties, Insurances, Invoicing, Payments, Financial guarantees
• Customs clearance – procedure and template
• Taxes & Duties – procedure and forms
• Insurances – scope of insurances, insurance companies and claims procedure
• Shipping, Invoicing and Payments
• Financial guarantees

interests and the conditions are vital for both of them because liquidity is often under
pressure.

The party in possession of the cash has a dominating position. It is the other
partywhowants themoney andwhohas to produce the evidence and documentation
enabling the first party to make the payment or release the securities. Only if the
documentation is as agreed, then the first party has an undisputable obligation to
make the payment etc. Even if the contractual relation is characterised by cooperation
the “power play” aspect is still present behind the scene. Under stressed conditions
the “power play” aspect might be more dominant and harmful to solution finding.

The main factors in the price and payment conditions for Engineering, Supply
and Construction contracts are the following:

• Price specifications
• Payment terms, conditions and instalments
• Payment securities
• Financial risks (transfer of payments, payment delays, exchange rates, payments

in local currency etc.)
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• The relation between the conditions of the Engineering, Supply and Construc-
tion contract and the Financing Agreement (Banks and International Finance
Institutions will have requirements to the Engineering, Supply and Construction
Contract and might have to approve it)

Generally those provisions are seldom causing conflicts, because they are very care-
fully drafted and agreed between the parties and approved by the banks and the In-
ternational Finance Institutions.

.. Security System

• On order of the Client the Bank (or insurance company) will issue the financial
guarantees as security for the client’s payment obligations

• On order of the Contractor the Bank (or insurance company) will issue the fi-
nancial guarantees as security for the contractor’s performance obligations (plant
performance, function, time, compliance and quality)

The bank which issues a financial guarantee does not become party in the supply
or turn-key contract. The bank guarantees the payment of a certain amount, should
the Contractor not be able to perform according to the contract. The bank will take
recourse to the Client or Contractor, as the case might be, and on whose request the
guarantee has been issued.

Financial guarantee types:

• Conditional guarantees or bonds (can only be called/paid out upon confirmation
by a third party or upon a legal award)

• On demand guarantees or bonds (can be called/paid out on simple written de-
mand by the other party)

In the Project Contracts the following  guarantee types are most common:

• Bid Bond or Tender Guarantee
• Advance Payment Bond, Prepayment Bond or Down Payment Guarantee
• Performance Bond or Completion Guarantee
• Retention Bond or Warranty Guarantee

The widespread use of “on demand guarantees or bonds” and the practise of call-
ing these guarantees in case of a conflict are matters of concern, because they tend
to increase the conflict. We recommend, that the contract parties carefully consider
calling a guarantee and that they first try to imply the conflict resolution methods of
Sect. ., before taking such a drastic step, which could prove unnecessary and could
cause obstruction.

.. Relation Between the Engineering, Supply and Construction Contract
and the Project Finance Agreement

• The Client will make a Finance Agreement with the Bank (or Financial Institu-
tion) and the Client and the Contractor will make such the Contract as well. The
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agreements are separate and different. Nevertheless certain provisions and fac-
tual aspects are the same (e.g. Contractor payments to be drawn on the loan) but
legally they are absolutely independent of each other.

• The Engineering, Supply and Construction contract and the Finance Agreement
have to be operative independently but each one will only become effective if the
other one is signed and effective.

• The payment conditions in the contract have to be coordinated carefully with the
disbursing conditions of the finance agreement. All terms and conditions must
be compatible with similar terms and conditions in the Engineering, Supply and
Construction Contract.

• The Financial Institution does not at all want to be involved legally in the Supply
or Construction Contract between the Client and the Contractor.This separation
safeguards the Financial Institution from being drawn into any conflict resulting
from the Engineering, Supply and Construction Contract. Therefore the bank
requires the Contractor to be liable for any payments drawn on the loan in the
form of legal recourse.

The Financial Institution must, as required, be informed about the project progress
and risks by the Owner and/or the Contractor in the form of status and progress
reports.

. Taxes

Taxes and duties related to the project implementation and especially those payable
in the project country are of increasing and presently underrated importance. Gov-
ernments show an ever increasing creativity regarding new and complicated taxes
and related legislation and administration. Therefore the turn-key contract operator
should pay attention to taxes in the project country. The main issue is who is going
to declare and pay the taxes during project implementation and who is ultimately
bearing the cost and how?

Theold equipment supply provision in the proposal or in the contract: “the Buyer
is responsible for taxes caused by the project in the project country and Seller in
countries outside the project country” is not sufficient any longer and if not replaced
by a new and comprehensive provision the total tax bill risks ending up with the
supplier/contractor. General provisions that the Buyer will reimburse the Seller (or
Contractor) the local taxes, he has to pay in the project country, are not at all safe,
because of likely disagreements on how to minimize taxes by various measures. Re-
imbursement is difficult to manage because the party, who is reimbursing and ulti-
mately bearing the cost, can claim, that the party declaring and paying in the first
instance did not do it the right way and therefore the tax burden was heavier than
necessary and that part of it will not be reimbursed!

In certain countries the local tax risk might be very substantial, and as the most
important project risk it can in some cases amount to approximately –% of the



. Dispute Resolution Provisions 

contract value. Although this level is only applicable in certain countries, local taxes
represent an important risk and administrative challenge in most of the countries.

The taxes and duties related to the project implementation can be of the following
types:

• Import duties and levies (incl. harbour costs, custom clearance etc.)
• Income taxes for staff and workers (incl. expatriates)
• Company and profit taxes and duties
• Trading taxes as Value Added Tax or Sales Tax
• Vehicle taxes and duties
• Other local duties and taxes (e.g. water and waste)

When a contractor or supplier enters themarket in a new country, he needs to investi-
gate the local tax situation carefully in order to insert the right costs in his estimation,
the right man-hours in his project staffing and the right conditions in his proposal.
Before a new project starts, handling of local taxes should be one of the top priorities
on the action list for mobilisation. This includes providing for internal and external
resources and appointment of advisers to perform the necessary preparation and reg-
istration. Otherwise the tax situation might turn into a “nightmare” distracting the
project management’s attention from project progress and quality, and cause project
conflicts.

. Project Organisation Provisions

The contract should contain provisions for the following elements:

• Name and authority of the Representatives of Client and of Contractor, as well as
their deputies.This type of provision is becoming quite normal in complete plant
supply and turn-key contracts, and it is very useful.

• Projectmeetings and progress reporting:These instruments are given too lowpri-
ority in contract drafting and too little emphasis in project implementation. Used
professionally, this is one of the most important conflict prevention measures.

• Engineering and equipment approvals by Client (person responsible, procedure,
format, information requirements, deadlines, recourse etc.). Reference is made
to Table ..

. Dispute Resolution Provisions

Reference is made to Chap.  “Litigation, Arbitration andMediation Contributing to
Conflict Settlement”.
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Table ..Main Contract Functions and Related Recommendations

Contract
function

Drafting recommendation Application recommendation

Making the
contract oper-
ative

Specify the order, content and
documentation of fulfilling each
condition and step.

Follow the contractmeticulously and en-
sure the other party’s approval of each
step.

Approval of
engineering
and of equip-
ment procure-
ment

Specify a workable procedure
with clear rules in case of dis-
agreement. Adjust the responsi-
bility level to the resources avail-
able.

Start early and have enough resources to
handle approvals in order not to delay the
process and the project.

Variation
orders

Specify a simple and workable
procedure with clear rules in
case of disagreement.

Try out the procedure early in the project
with minor variations and get it to work
by professionalism and flexibility.

Activities
planning and
scheduling

Specify a simple and workable
procedure with clear rules in
case of disagreement.

Try out the procedure early in the project
withminor coordination issues and get it
to work by trust and flexibility.

Construction
approvals

Concentrate on major issues.
Specify a simple and workable
procedure for construction ap-
provals with clear rules and fast
reaction.

Concentrate onmajor issues.Make ama-
jor effort to get it towork in practise right
from the beginning and keep it that way –
it is needed at the end!

Commission-
ing approvals

Specify a simple and workable
procedure for commissioning
approvalswith clear rules in case
of disagreement.

Make comprehensive draft plan, content
and procedure early in the project, dis-
cuss it with the Owner and agree. Follow
the agreement.

Plant accep-
tance

Specify the order, content and
documentation for each condi-
tion and step in plant accep-
tance.

Follow the contractmeticulously and en-
sure the other party’s approval of each
step. Agree on Acceptance Certificate
form prior to commissioning.

Warranty
claim
handling and
settlement

Specify a simple and workable
procedure for warranty claim
handling with clear rules in case
of disagreement.

Try out the procedure before acceptance
with a minor warranty case and get it
to work by trust and flexibility. Give and
take attitude might help!

. Contract Drafting in Europe, Asia and America

.. Introduction

Despite the fact that every contract drafting situation is different, every Owner and
Contractor are different and every industry and country are different, there seem to
be some general tendencies, which are similar in Asia, America and Europe. In this
section we want to discuss such general tendencies – despite the existing uncertain-
ties – in order to start a discussion among professional project people; a discussion,
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Fig. .. LPG (Liquefied Petroleum Gas) Plant In Africa

which hopefully will lead to a better understanding of how to build up good rela-
tions between the parties in a contract drafting situation. This might eventually lead
to better contracts and to fewer disputes during execution of the contract. This will
be of benefit to both parties.

Fig. .. Filling Hall of LPG Plant In Africa
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.. Survey on Lawyers’ Opinion on Conflicts in International Projects

We have performed amini survey among lawyers working with international project
contracts and asked the following questions to lawyers in USA, France, Germany and
Denmark.

We summarize their answers as follows:

Question . What is the tendency in number and seriousness of contractual conflicts
as you see the trend?

Generally the Lawyers agree on an increased risk of conflicts in international projects
especially, where major issues with respect to financial consequences or Industrial
Property issues are involved. The tendency that disagreements more often result in
disputes and less often in settlements is mentioned.

One answer mentions that if major financial consequences are at stake the con-
tracting parties have a tendency to try very hard to maintain and defend their po-
sition and carry out the dispute up to a point, where they have to realise that it will
take several years of work, intensive, time consuming and expensive court proceed-
ings in order to get a final decision in the matter. It can very often be observed that
the parties have to reach a point where they realise these facts before they are willing
to decide, that it is more reasonable to settle the dispute. Until then, however, the
parties already spent a considerable amount of money to prepare their own claims
and to defend themselves against the claims of the other party. (The Authors add that
then it might be too late to negotiate!)

This tendency of pushing a dispute to the limit is due to the fact that managing
directors and project managers are under a growing pressure in our global economic
world in terms of time and profit. They feel they have to do their utmost to make
the project as profitable as possible which often prevents them from giving in on
certain unfavourable positions. Another situation where parties push a dispute to the
limit is, if the parties are emotionally extremely involved, so that the dispute becomes
a matter of principle.This especially applies to cases where the contracting parties do
not know each other well and where there is not a lot of experience in cooperating
with each other.

Question . What are in your opinion typical contractual conflicts?

The Lawyers mention the following common areas of disagreements:

a. Disagreement regarding delays, in particular delays of the contractor.
b. Disagreement regarding the scope of work, specification and functionality. There

are very often conflicts regarding the technical specifications which are not well
elaborated and defined. Further, contracting parties regularly disagree on what
is to be understood as the scope of the contract and what, by contrast, is to be
considered as extra work of the contractor for which he can claim additional pay-
ment. Mostly this is due to a lack of defining and/or adhering to specific rules of
change requests of the client or with unforeseen difficulties during the perfor-
mance of the contract.



. Contract Drafting in Europe, Asia and America 

c. Multiple type conflicts. This includes the disagreements mentioned above, plus
special problems on the part of one party such as financial problems or poor
project management.

The most important causes for conflicts mentioned in the Lawyers’ replies are the
following:

• Time pressure due to a far too ambitious time schedule for the project, which
does not leave any space for unforeseen circumstances or problems.

• Poor contract drafting, in particular with respect to procedural rules (e.g. change
requests, extra work, the performance to achieve, the scope of work or techni-
cal specifications). All this leads to misunderstandings, misinterpretations of the
contract and to misjudgement of one’s own rights and claims.

• Poor project management on part of the contractor or on part of both parties.
• Lack of ability or willingness to cooperate with the other party: This happens

quite often, in particular if the parties cooperate for the first time or if there is
a lack of understanding of the other party‘s position, sometimes due to cultural
differences. In most cases such conflicts are caused by a lack of communication
between the parties.

• Weak financial situation of one or both contract parties: Does not occur very
often. If a financial crisis occurs during a project, it is very often one of the sub-
contractors of the contractor who suffers a lack of liquidity due to outstanding
payments. Of course, this has very often amajor impact on the project depending
on the scope and importance of the sub-contractor’s work.

• Misinterpretation of the contract with respect to time schedule, scope of work,
specification of performance or specification of equipment.

• Misjudgement of one’s own claims.
• Lack of ability or willingness to cooperate with the other party. The lack of co-

operation is often found as a lack of understanding of the other party’s situation
with respect to the contract and to cultural differences.

Question . What is the trend in the parties’ ability to prevent contractual conflicts
as per your experience?

In their replies the Lawyers mention the following trends:

• Awareness of the cost involved – both in terms of financial figures and the
drainage it puts on an organisation will in general create a big focus on settling
the matters. However, less people seem to know exactly how to go about this (i.e.
settling by negotiations between the parties), – a discipline which needs to be
learned – and adapted from time to time, depending on the matter at hand.

• There seems to be a tendency that the contractors take their chances in arbitration
or in court, unless a settlement can be reached on very favourable terms.

• There is a tendency to push an existing dispute to the limit and to maintain one’s
position in order to achieve a favourable result. The ability and willingness to
solve a dispute in an amicable way is in general higher, if the contracting parties
have a long-standing business relationship and are used to cooperate with each
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other. This can be observed in major shipbuilding projects where very often the
same companies are involved in several projects and therefore the persons acting
on behalf of the companies know each other very well. In such projects the parties
usually try to solve the conflicts internally and as quickly as possible.

Question . What is the trend in the parties’ ability to solve contractual conflicts by
negotiation between them as you see it?

In their replies the Lawyers mention the following trends:

• Generally the answers indicate that the negotiated settlement is under pressure
and less wanted compared to litigation or arbitration.

• But in many cases there seems to be an understanding between the parties that
disputes arise in international contracting and that such disputes need to be dealt
with without destroying the good commercial relationship between the parties.
This professional attitude increases the possibility and the ability of the parties to
settle the dispute internally.

• The tendency to push the dispute to the limit, asmentioned above, will sometimes
have the consequence that a court case or arbitration becomes the end result de-
spite the parties’ policy to settle by direct negotiations.

Question . Howdo you see the trend in frequency of litigation as the final solution?

In their replies the Lawyers mention the following trends:

• The frequency of litigation might be slightly increasing after a number of years
where the trend was decreasing. Litigation seems to be preferred over arbitration
in a number of jurisdictions, as litigation is seen as less slow than before – and
much cheaper than arbitration.

• The trend is, that there is an increased interest to see what would be the outcome
of litigation, irrespective of the facts that the costs involved in big court cases
and arbitrations are significant. The cost of litigation and arbitration has become
a more ordinary cost factor in the business than before.

• Contracting parties do not, as a principle, like the idea of solving a dispute by
litigation. However, as outlined above under question , there is a tendency to
push the dispute to the limit and at least to start a court proceeding in order to
achieve the most favorable result. When realizing that such a court proceeding
is a very cost- and time-consuming battle, most parties change their attitude and
aim at a settlement. The attitude of the contracting parties is very often different,
if there is a long lasting business relationship between them and if there is a lot
of experience in cooperating with each other.

Question . Is conflict prevention by better and more careful contract drafting, in-
volving both parties one of the ways to prevent contractual conflicts?

All the replies to this question are affirmative and some stress the importance of im-
proved contract drafting
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• Contract negotiations should create absolute certainty as to the parties’ position
in a number of vital areas.Of course there is no such thing as a contract answering
all questions which might potentially come up, but both parties having a clear
understanding on what is agreed (as described in the contract) is certainly always
an advantage.

• Disputes arise where the contracts are poorly drafted leaving too many incidents
up to the parties’ own interpretation.

• A poorly drafted contract leaves room for misinterpretation and misjudgement
of the applicable rules. It is, therefore, very recommendable for both parties to
make a strong effort in drafting a clear and precise contract and to involve legal
advisers in this work. By this, potential risks and conflicts are addressed and can
be dealt with already during the negotiation process. It is a far better investment
to spend more money in this phase of a contract than to spend at least the same
amount of money in a conflict arising because of a poorly drafted contract.

Question . Conflict resolution by mediation (involvement of a third party going in
between) before litigation – what is your experience with this method?

In their replies to this question the lawyers mention the following trends:

• Early focus on the conflict and the ability of lawyers to identify, where exactly
the parties are incapable of meeting without help, is of extreme value so that help
is only sought on the matters where the parties are completely locked into their
separate positions.

• There is definitely room for an alternative dispute resolution such as mediation
and in some jurisdictions and also under some standard contracts it is a precon-
dition for going into arbitration that the parties have gone through an alternative
dispute resolution process.The success rate is expected to be approximately %.

• International contract law provides for several possibilities that can be included
into a contract in order to solve conflicts within a reasonably short period of time,
still during the project phase such as Dispute Adjudication Boards, Pre-Arbitral
Referee proceedings or a so-called Arbitrator’s Expert Opinion Procedure.Medi-
ation is another mechanism for short term solutions next to the aforementioned
ones. As per today it is still difficult to persuade the parties to include mecha-
nisms for an alternative dispute resolution into the contract. This might change,
however, in the near future. We are seeing more and more consulting companies
such as CEDR (Centre for effective dispute resolution) and companies with great
technical expertise such as Germanischer Lloyd that offer project-accompanying
dispute resolution methods, e.g. with regard to offshore-projects.

• Author comment: Mediation is considered an interesting method of conflict res-
olution but apparently used very little! Why?

Question . Conflict resolution by mediation (involvement of a third party going in
between) during and parallel to litigation –what is your experiencewith thismethod?

In their replies to this question the lawyers mention the following trends:
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• Apparently this happens unfortunately often too late, – once the Parties have
come as far as preparing a writ, present their witnesses etc. they seem less in-
clined to accept an offer for anything but a mock mitigation process.

• There is no difference on whether the alternative dispute resolution is sought be-
fore or parallel to litigation. Parties with a professional attitude can distinguish
between the two tracks for obtaining a solution to the dispute.

• It can be observed, that in Germany we find more and more judges that are also
qualified as mediators and that in very difficult, extremely unclear and compli-
cated cases German courts encourage the parties to carry out amediation process
together with one of these specifically trained judges.

• In an arbitration proceeding it is often easier to persuade the parties of the ad-
vantages of a settlement than in a court proceeding. The reason for this might be
that arbitrators are usually very experienced judges or lawyers with a professional
view also on the commercial aspects of a dispute and a project. High quality ar-
bitrators are usually, more than judges of state courts, trying to find a settlement
that is acceptable for both parties. Also, in general they are more outspoken in
terms of the prospects for both parties in an arbitration.

Question . Regional differences in above mentioned trends – what are the charac-
teristics?

In their replies to this question the Lawyers mention the following trends:
• Asia:There seems to bemuchmore reluctance to settle disputes in court, – gentle-

men are here understood to be able to settle these issues out of court. Mediation
is still quite uncommon!

• Europe –West: Mitigation has become increasingly more popular, – it still seems
to be the general trend that litigation, arbitration and mitigation is evaluated on
its commercialmerits; what ever seems to bring thewanted results in themost ex-
pedient andmost reliable manner will be chosen, –with due regard of course also
for the costs involved. The use of mediation to settle a dispute is quite common in
the UK. Mediation is less used on the continent. In Western-Europe mediation
can still be considered as a quite unusual method. It is in particular uncommon
to integrate rules for a mediation process into the contract at least as far as the
continent is concerned.

• In the American countries alternative dispute resolution is sometimes mandated
by law e.g. Canada. The system for mediation is very well developed in North
America. Companies and lawyers in the U.S.A. seem to be open-minded with re-
spect to alternative dispute resolutionmethods. It is not uncommon in theUnited
States to provide rules for a mediation process in project contracts.

.. Asian Contract Drafting as Observed by Europeans

Project business in Asia seems sometimes to be very USA or European style and
sometimes to be very Asian style and following local traditions. An example was ex-
perienced by one of the Authors when visiting “Japanese engineering – contracting
houses” looking for technology transfer partners. During the same week the Author
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both witnessed a very traditional Japanese style reception with Komatzu (long and
very polite traditional opening talk of everything except business) and a very Amer-
ican style (straight to the key point) with Japan Gasoline Corporation.

The traditional Asian business system is apparently based on a number of prin-
ciples of which the more important are:
• The non confrontational method – the polite, smooth and friendly mode of op-

eration
• The hierarchical “clan” and family system
• The wide power distance between the mighty “clan” leaders and their subordi-

nates
Asia appears full of surprises at least at the outset. At first glance it seems to be very
American or European but in reality it is traditional Asian. In Europe the engineers
right away tell their managers all the so called “truths” they come across in their daily
work, whereas in Asia they do not tell their managers anything problematic before it
is too late to domuch about it. Or they have learned the European way and are telling
their managers what these want to hear and that everything is fine. “No problem –
sir!”

The traditional Asian contract drafting and negotiation method might be char-
acterised by the following factors:
• The contractor has to make his quotation work and bidding based on very little

tender information or rules, with virtually no bidding procedures nor evaluation
system published beforehand

• Low price is the overwhelming objective and competitive parameter
• Contract conditions are not published or discussed prior to selection of – bid-

ders for negotiations. TheOwner’s unwritten conditions might already be known
by the experienced bidders

• Focus is primarily on price, on the scope of work and on the time schedule
• When price, time schedule and then scope of work in principle have been agreed

or at least fixed for the time being – meaning that the contractor can not go back
on them – then the Owner typically presents his contract draft for acceptance by
the contractor with very few and minor changes allowed!

• Some of these contract drafts are poor or biased in favour of the Owner
• Consequently the rational two-sided contract drafting work and negotiations

aiming at producing a common manual for the project implementation has poor
conditions but it is not impossible for the courageous bidder with a competitive
price to change and improve the conditions somewhat

• Despite the above negative contract drafting factors the project implementa-
tion normally goes relatively smooth because of the magnificent flexibility of the
Asians during project execution

• In most cases the project gets finished more or less on time but sometimes with
loss of profit or negative profit for the “poor contractors”. It is expected to be
regained in future projects

• In other cases the contractor makes his budget margin by an execution without
problems and due to improved procurement prices
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• The risk is of course, that fundamental adverse material or financial changes
of conditions (other than contract conditions) appear and then the contracting
company’s future existence might be at stake!

.. American Contract Drafting as Observed by Europeans

North America seems to be the lawyers’ territory and litigation is a common conse-
quence of conflicts. But in reality many project contracts are executed and conflicts
solved without litigation because it is a cumbersome and expensive way.

In North America contract drafting has a high priority and is a very serious mat-
ter with lawyers often involved in the drafting process. This seems generally to lead
to more professionally worked out project contracts. This has the consequence that
the relation building between the parties and development of the contract as an im-
plementation manual is more in focus.

The often used system of paying a part of key staff ’s salary as a performance re-
lated bonus is in the Authors’ opinion a dangerous factor for the endeavour to build
relations and a practical manual type of contract for execution, because such an ac-
tivity might be considered waste of time and effort.

Successful project work requires genuine teamwork between different disciplines
and management levels especially in the quotation and contract drafting stages, and
bonus systems for key players in contracting can be very dangerous as it focuses on
the short term personal gains instead of the long term company perspective.

South America seems to be in their contracting practice much more like South
European “old style”.Themajor Owners have developed their own standard contract
conditions, which can only be modified to some extent, if the contractor has very
good reasons.The old type of standard conditions like UNECC  is also commonly
used by the smaller Owners.

Generally contract drafting is a sensible area and very much related to confidence
or lack of confidence. In South America commercial confidence is built up by long
term (min. – years) personal relations and by the contractor’s/supplier’s local long
term presence close to the Owner. Some business people of South America seem to
possess a “down under syndrome” as some Australians’ do.

.. European Contract Drafting as Observed by Europeans

In Europe there still is a French contracting tradition, an English tradition, a German
tradition (VOB) and a Scandinavian tradition (NLM) each with its own characteris-
tics and standard conditions. FIDIC-type of conditions are used in certain sectors in
Continental Europe but little known in UK and North America.

But although the European Union has harmonized the contract law in general,
little has been achieved with respect to project contracts and standards.

Whereas local contracting within a country is normally based on a few sets of
standard conditions, the international contracting in Europe is very dispersed with
respect to using the various contract drafting methods:
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• Based on standard conditions as FIDIC or ORGALIME
• Individually drafted contracts
• Owner’s standard conditions
• Contractor’s standard conditions (seldom)

.. International Standards and Good Practises

Based on the observations of regional differences in contract drafting, it is the Au-
thors’ opinion, that the main issues in international project contract drafting are the
following:

• Does the contract drafting take its outset in international standards and good
practises or in national contract law and related legal practises?

• Will the contract drafting focus on obtaining a well functioning manual for exe-
cution or on preparing a legal weapon in case of litigation?

• How should the contract drafting be organised in order to achieve a workable
contract which avoids conflicts?

• How can the contract drafting activity be separated from the contractor selection
andnegotiating processwhere both parties are focussed on prices, time and scope
of work?The contract drafting activity has in our opinion to focus onminimizing
frictions between the parties during project implementation, thereby preventing
conflicts.

The most important examples of international standards useful for international
project contract drafting are:

• INCOTERMS
• D/C Standard or Uniform rules
• ICC Arbitration clause or similar
• ICC Pre-arbitration Expertise clause or similar
• Standard general conditions as FIDIC or ORGALIME
• CE Standard, DIN Standard, British Standard, American Engineering Associa-

tion Standards, etc.

The best examples of good practices in international project contracts are:

• Supplier/contractor has the obligation to define his scope of work clearly to pro-
tect himself

• Owner/employer has the obligation to define the plant performance in theway he
wants it – supplier/contractor then needs to protect his performance guarantee
by defining the input to the process in order to be able to fulfil the performance
guarantee

• Supplier/contractor has the obligation to perform the project implementation on
specifications and on time irrespective of obstacles except if they are significant,
notified and documented hindrances – anyway mitigation of losses and effort to
catch-up on delays are contractor obligations
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• Supplier/contractor has the obligation to perform instructed/agreed variation
work or work in dispute (variation order work versus work inside the Contract
scope) within the agreed time schedule

• Scope of work is defined both by general functional requirements (fit for the pur-
pose) and by specifications and both have to be fulfilled

. Conclusion

From a project conflict prevention or resolution point of view the preparation and
drafting of the contract are crucial. The better and more thorough preparations are
made the less risk of later conflicts there are. We will now summarize the most com-
mon contract drafting and preparation methods.

An individually made Contract, which is drafted by the parties for the specific
project, is in our opinion the best method. It should be used when the parties realize
that the Tender Documents as well as the successful contractor’s bid need modifica-
tions and instead of adding these modifications, they decide to write a new contract
(including a number of annexes) reflecting the agreement of both parties to work
together under the agreed conditions. The purpose and intended consequences are
that both the Tender Documents and the Bid are replaced by the Contract.

This drafting activity might take from a few days to a few weeks of extra work
by both parties, which actually are next to nothing, compared to the risks involved.
Furthermore the common drafting effort will enhance cooperation during project
implementation.

The other very commonly used method is “the sophisticated order acknowledge-
ment type” or “short contract agreement type” with full use of Tender Documents
and the Bid. In this case the full contract will consist of the following individual doc-
uments:

. Agreement signed by the parties, specifying the order of priority of contract doc-
uments etc.

. General Conditions
. Special Conditions
. Minutes of Meeting between parties regarding clarifications and changes to Ten-

der Documents
. Tender Documents
. Successful Bid
. Other documents regarding taxes, shipping, custom clearance, standards etc.

The advantage of this method is that it is fast and simple with respect to avoiding
lengthy discussions before signing of the contract. But the disadvantage is that in-
dividual documents are prepared by different parties at different times for different
purposes and therefore they are very difficult to combine and this leaves a lot open
to interpretation. Furthermore the definitions of important notions can not be made
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or be made only with great difficulty. In most cases these important contract defini-
tions are not included and this increases the conflict risk because they are interpreted
differently by each party.

A number of excellent Standard Contract Conditions of a much higher contrac-
tual quality than most of the individually drafted contracts exist. Theymight be a so-
lution to the dilemma mentioned above. They are more or less neutral to the con-
flicting interests of the parties and internationally well known and accepted.

The best known examples are a series of Standard Contract Conditions prepared
and published by the Federation Internationale des Ingénieurs Conseils (FIDIC) e.g.
Conditions of Contract for Design, Build and Turnkey. In our opinion FIDIC Stan-
dard Contract Conditions are very comprehensive but impractical because the sys-
tem and the wording is far too general and sometimes very complicated for interna-
tional project staff.

Another example is ORGALIME SE  General Conditions for Supply and
Erection of Mechanical, Electrical and Electronic Products. ORGALIME is the Eu-
ropean Engineering Industries’ Organisation which might disqualify the standard as
being biased. It also contains the same disadvantages as FIDIC although to a much
lesser degree.

The third example we want to mention is ENAA (Engineering Advancement As-
sociation of Japan) “Model Form International Contract. Alternative Form for In-
dustrial Plants”. This is from an international project contracting point of view the
best standard seen for a long time. It might be considered biased because it has been
drafted by contractors. But it can be used and changed as a draft and it is relatively
simple.

In our opinion themost important disadvantage of these StandardContract Con-
ditions is, that they tend not to be studied and understood by the project staff to the
same degree as the contracts drafted individually.

In any case, the general conclusion is, thatmuchmoremanagement and specialist
attention, effort, resources and time are needed in order to obtain better and more
workable project contracts in order to reduce the frequency and consequences of
disagreements and conflicts.

On specific areas progress has been achieved by the use of international standards
such as INCOTERMS. Further development of such specialised standards is a way
forward to improve the project contracts.

. Questions on Chapter 

. Name the documents of a project contract and explain in a few words their in-
terrelation and function.

. Name the main issues in a project contract and explain in a few words, how an
agreement can be made and documented in writing.

. What are the most important responsibilities of the main contractor in a project
turn-key contract?
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. What are the  most important responsibilities of the client/owner/employer in
a project turn-key contract?

. What are the  most important responsibilities of the main process equipment
supplier in a supply + supervision contract?

. What are the  most important responsibilities of the client/owner/employer in
a supply + supervision contract?

. Describe the similarities and differences between the project turn-key contract
and the main process equipment supply + supervision contract.

. What is the point of risk transfer in the project turn-key contract and in the main
process equipment supply + supervision contract?

. Mention the most important issues that can cause a conflict in a project turn-key
contract and in a process equipment supply + supervision contract (i.e.  times 
issues).

. Mention the  most important contract drafting measures that can be used to
prevent a conflict in a project turn-key contract and a process equipment supply
+ supervision contract (i.e.  times  issues).
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 Preventing Conflicts by Application of Psychology
Written by Psychologist Rikke Rye Hahn, Svendborg, Denmark

Abstract. Why are we including chapters about psychology in a book that deals with conflicts
in projects?The answer is easy: behind all conflicts there is also a facet of psychological issues.
In other words: Without psychological dimensions, the conflicts and disagreements would be
much less pronounced.

In this chapterwe will show, that personality, basic beliefs and values on the individual and
organizational level play an essential role in leading to differences, misunderstandings – and
finally: conflicts. Furthermore it will be shown that conflicts can not be prevented or resolved
without taking the psychological aspects into consideration. We will present a model for de-
veloping “conflict competency”; knowing how conflicts develop and escalate, how to prevent
the conflict from building up, and how to resolve a conflict, which has escalated. Using these
tools a project manager, will be well suited to deal with conflicts before, during and after they
have occurred. This chapter describes how psychologically to deal with different conflicts as
illustrated by a real case story using mutual understanding, the psychological contract and the
psychological check list presented.

Key words: Application of Psychology, psychological dimension, personality, conflict com-
petency, conflict escalation, conflict dimensions, dialogue, mutual understanding, personality
traits, communication, partnership, conflict competent leader, mediation, alternative dispute
resolution, ADR, dynamics of conflicts, reactions to conflicts, constructive conflict communi-
cation, destructive conflict communication

. Case Study: The Fertilizer Plant

In order to show the impact of psychology on the development of a conflict, we shall
first perform a case study, which will help us understand the motives of the acting
people.

A) Description of the Conflict

• A fast growing European main contractor sold a fertilizer plant consisting of
a number of process units to aMiddle East owner.The plant was based on process
know how and equipment specifications and prices from other European process
suppliers and contractors.Themain contractwas an adapted FIDIC type turn-key
contract with the Owner’s Managing Director as “The Engineer” holding strong
approval and change powers of the fit for purpose type.
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• One of the units was foreseen to be supplied by a European engineering house.
During the prescribed basic design approval procedure, which took place after
effective subcontract (closely linked to the main contract by back to back provi-
sions) The Engineer/Owner succeeded in increasing the design parameters, re-
sulting in larger and more expensive main process equipment. The consequences
were cost increases of about % and extra execution time.

• One subcontractor of the European Engineering house did not accept the in-
crease of capacity of the unit to be provided by him and asked for extra payment.
The European Engineering house (Main Contractor) did not accept.

B) The Parties’ Approach to Resolution of the Conflict

• The case was handled by ambitious middle aged engineering directors both on
Main Contractor’s (Mr. A) and Subcontractor’s (Mr. B) side and an agreement
of who would bear the extra cost for the increase in capacity was not found. In
view of the missing agreement the frustrated Subcontractor threatened to stop
work, till his extra cost would be covered by the Main Contractor. Finally nego-
tiations started, but they were carried out in an unfriendly, inflexible and quite
formal way with lawyers participating as from the beginning in the negotiating
teams on both sides. No solution was obtained, and more than  years after ex-
ecution of the contract had started the subcontractor decided to start an ICC
arbitration.

• Three years later the unit was completed by the subcontractor with a substantial
delay and accepted by the client and the main contractor. During execution nu-
merous conflicts and arguments came up, of which only very few were resolved.
The arbitrators decided the case by only accepting a minor price increase in fa-
vor of the subcontractor, but placed the main responsibility for the delay on the
subcontractor, who had to pay substantial delay costs, whichwere higher than the
contractual delay penalties.The total conflict costs for the subcontractor were sig-
nificantly higher than the originally claimed amount. The main contractor had
to bear the slight price increase for the larger equipment and part of the cost for
the legal proceedings.

These are the external facts of the case. As we see, the negotiations were carried
out from the start in an unfriendly, inflexible and formalistic way, with lawyers on
both sides. Thus, what was meant to be “negotiations”, sounds more like “wars” –
both parties fighting for their own rights, and with no interest for the other party’s
interests and rights.

How could the above mentioned situation have been avoided? Could the situa-
tion have been handled in a more effective way?, without people getting hurt?, losses
on the financial and professional as well as on personal and emotional levels being
avoided?

When introducing psychological methods to prevent and resolve conflicts, we
take the outset in the above illustrated case. This will lead to a different advice on
what to do in order to prevent and resolve conflicts in projects. Some of this advice
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are centered around creating individual “conflict competency”. In order to develop
these skills, a person – or even better: the organization – must have:

. Understanding of the dynamics of conflicts
. Understanding of one’s own and the other party’s reactions to conflicts and

thereby gaining knowledge about the persons involved in the project
. Fostering of constructive responses to the conflict and reducing destructive re-

sponses
. Understanding of organizational differences - knowledge about the different or-

ganizations intervening in the project
. Knowledge about how to work out a “Psychological Contract”, in order to make

both parties cooperate in preventing the conflict
. Knowledge about different conflict resolution strategies; i.e. mediation or litiga-

tion, mentioned in Chap. .

These six aspects will be the headlines of the chapter sections – including ideas and
specific suggestions to prevent conflicts during projects.

. Understanding the Dynamics of Conflicts

In this section we will impart the understanding of and the interest in conflicts in
general, thereby the reader should become able to identify a potential conflict and
do something about it at an early stage.

TheAustrian conflict expert FriedrichGlasl (Glasl ) hasmade a theory saying
that all conflicts which escalate, will go through some general steps, which will be
discussed in the following sections. Each step has its own dynamics.

At the first level both conflict parties can still win (WinWin). At the second level
a party loses, while the other one wins (Win Lost) and in the third level both parties
lose (Lost Lost).

Interestingly enough one can analyze the most different conflicts by using this
model: From wars and conflicts between states to conflicts between colleagues or
pupils. So this also goes for analyzing conflicts in projects.

.. Level One (Win Win)

Stage : Tension
Conflicts begin with occasional collision of opinions leading to tensions. It is an ev-
eryday event and not noticed as beginning of a conflict. If the conflict develops nev-
ertheless, the opinions become more fundamental. The conflict could have deeper
causes.

In the considered case study of Sect. . stage one takes its outset in the two parties
not being very fond of each other, and not being certain about the other one’s inten-
tions. Unfortunately, they do not recognize this. Instead, they just go on as usual;
working on their own interests – but at the same time a fundamental suspicion to-
wards the other person develops.
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Stage : Debate

Thus,when a concrete conflict occurs – the question ofwho should pay the extra costs
of the equipment and for the loss of time – both Mr. A and Mr. B hold on to their
basic mistrust towards each other, because the solution can affect their respective
careers. This makes a resolution less likely to happen. None of them are willing to
compromise; just pointing fingers at each other “it’s your fault!” Compromising is for
each of them seen as admitting to be part of the mistake; and would create a feeling
in each of them of having “lost”.

Friedrich Glasl (Glasl ) explains stage  as: Each partner, thinking to be in his
own rights, tries to convince the other of his own arguments. Diversities of opinion
lead to a controversy. One tries to pressurize the other.

Stage : Acts Instead of Words

Each conflict partner increases the pressure on the opposing party, in order to be-
come generally accepted. Discussions are e.g. broken off. No more communication
takes place and the conflict intensifies.

In the case study of Sect. . this behaviour is illustrated by Mr. A and Mr. B
communicating less with each other, and more with other people – internally as well
as externally – ; about each other! This “talking badly about the other” just moves
them even further away from amediation meeting – which could still have prevented
the conflict from developing even further.

.. Level Two (Win Lost)

Stage : Coalitions

The conflict is intensified by the fact that one party looks for sympathizers with his
position. Since he believes in his own rights, he can “denounce” the opponent. The
arguments no longer concentrate specificly on the subjects of the dispute, but the
parties introduce adjacing subjects, thus trying to win the conflict.Themajor interest
now is, that the opponent loses.

As described, both for Mr. A and his company, and Mr. B and his company, it
became even more important at this stage to prevent the other party from winning,
than to create an atmosphere, where both parties could win. This initiated the un-
friendly and formalistic approach , as well as the communication through lawyers
only, in stead of meeting face to face. The conflict escalated – and as Friedrich Glasl
(Glasl ) describes it: at this stage it is no longer possible to solve it without the
intervention of an objective third party; a mediator.

Stage : Face Loss

The opponent is to be destroyed in his identity by all possible means. Here the con-
fidence loss is complete. Face loss means in this sense loss of the moral reliability.

A lot is at stake here for Mr. A and Mr. B.They risk loss of face in their own com-
panies – and with the opponent. The more this threat seems realistic to them – the
further they will remove themselves fromcommunicating, and resolving the conflict.
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What is surprising here, is that the companies behindMr. A and Mr. B let all this
happen. Still, such a situation is not so rare: the company behind a person can actually
strengthen the conflict, because of internal high esteem for the own employee. Both
Mr. A and B were, as mentioned, very ambitious, and tried hard to live up to the
expectations of their companies. Thus, loss of face seemed a very big threat to both
of them, this made a resolution even more difficult to reach.

Stage : Threatening Strategies

With threatening each other the conflict parties try to control the situation. It is to
illustrate their own power. One threatens e.g. with a demand ( million Euros), un-
derlining the request with a heavy sanction (“otherwise we leave the construction
site”), one intensifies and one supports the request with all the sanction potential
(explosive show). Here the proportions decide on the reliability of the threat.

.. LevelThree (Lost Lost)

Stage : Limited Destruction

Now the opponents try to sensitively harm each other and the opponent is no longer
taken as a human being. Starting from here one’s own damage is now disregarded,
and the only objective is to inflict damage upon the opponent, the greater the better.

Stage : Splintering

The opponent is to be destroyed with destructive actions.
In the case study of Sect. . the threat and destruction became very realistic;

to stop the project was no longer a threat, the worst case happened and the project
was stopped. At this stage, none of the opponents was able to stop or control the
escalation.

Stage : Together into the Abyss

One takes into account their own destruction, continues the attack on the opponent,
in order to defeat him.

.. Evaluation of the Friedrich Glasl Model
with Respect to Conflict Escalation

Themodel describes how twoparties in conflict behave. Solutions to the de-escalation
are not offered in this model. In particular, conflicts, of which both conflict parties
think to take advantages, do not appear possible to be de-escalated (e.g. aggressive
acts on the territory of a State by another State, paternal handling of a common
child after a separation, withdrawal from citizenship by a Country, mass dismissals of
a company with the aim to improve its shareholder value), when one or both parties
deliberately use escalation as their strategy.

The capability of a worth-free recognition and elimination of forces driving the
conflict should belong to the standard repertoire of high-level managers, advisors
and social workers.
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We shall now look at how the model of conflict escalation can be applied to the
case study of Sect. ..

First, the model of conflict escalation can be used in different ways. What is
needed is first of all to create a common language about conflicts within an orga-
nization and with outside parties. If a colleague or external business associate refers
to a conflict as a stage -conflict, everyone knows what is meant.

Second, the model of conflict escalation offers a unique possibility to separate
the persons from the problem. When, for instance, a stage -conflict is under way
(as illustrated in the case study), the two parties directly involved (Mr. A and Mr. B)
are not alone the problem.The problem is, that the conflict is existing, and that it has
developed thus far. By using the model of conflict escalation, it is no longer necessary
to spend time on searching for responsibilities, but it is required to look at the future
rather than the past. The focus has to be on, how we cope with the future instead of
blaming our opponents, for what has happened in the past.

Third, the model of conflict escalation gives us an opportunity for making a thor-
ough conflict analysis: Knowing, how far you or someone else is involved in a con-
flict, can help you identify what to do at the actual stage of the conflict. What strategy
should be used? These strategies will be further described in Chaps.  and .

. Dimensions of Conflicts on Project Level

When wanting to understand the dynamics of a conflict, you may ask yourself: What
is inside a conflict, what does it consist of? In relation to the case study of Sect. ., you
may wonder why it escalated that far. Understanding the dimensions of the conflict
may give us some answers to this question. Whether we ourselves are entangled in
a discord or we stand outside it and try to help, the problem often seems endlessly
confusing. There are so many elements, so many feelings, where to begin? To help
establish a rough overview we list four basic dimensions. These are:

. Instrumental dimensions
. Dimensions of interest
. Dimensions of value
. Personal dimensions

The instrumental dimensions are at work when we disagree about objectives and
methods: what to do and how to do it. At this level negative sentiments and re-
proachesmay not yet pollute the relation.We just disagree and have to find a solution,
in order to get on with the matter. We must solve the problem. We have this type of
conflict very often; they seldom lead to animosity and are often useful for creative
decision making.

Dimensions of interest occur, when there is a competition for resources, which
are sparse or appear to be sparse. The resources could be money (e.g. the price of
something), time (e.g. spare time), and space (e.g. who’s allowed to take up the most
space?). At home, it may be the allocation of rooms, housework and leisure time. At
work, the dispute is often about working plans, facilities and wages. At a larger scale,
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there is the fight for power, territories and economic dominance. Globally there is
a struggle for basic necessities of life, water supply, and other resources of nature.
In conflicts of interest we have something solid between us – and therefore we may
negotiate and find solutions.

Dimensions of value appear in a conflict, when values, which are precious to us
are at stake. These are values, we are willing to stand up for. Such values might be
morally antagonistic. What is right, and what is wrong?, they might be values of our
traditions, of our religion, our political beliefs and our dedication to human rights.

The personal dimension of conflicts often infects our personal existence and ev-
eryday life and creates vast confusion and suffering. Here, deep and sometimes hid-
den feelings play the leading role, and the parties become uncertain and vulnerable:
do the others regardme as somebody? Does anybody at all see me? Can I trust them?
Are we kept out? Do they despise us? Are we being respected? Some of these feelings
have to do with past experiences and forgotten happenings of our childhood.

The fusion. In real life these four dimensions are often completely entangled. In
the case study described in Sect. ., we saw two persons; Mr. A and Mr. B, each rep-
resenting a company, having a dispute that should cover for common losses.Thismay
look like an instrumental conflict. But it may, at the same time, be a conflict of inter-
est and even deeper – in fighting for power or esteem. Thus, also value dimensions
and personal dimensions are involved.

To a lot of people, it may seem a little ridiculous that the two companies, repre-
sented by Mr. A and Mr. B didn’t just solve the conflict. Why risk a loss bigger than
the original claimed amount, in order to “win” a conflict?The essence of the problem,
and the reason why the conflict wasn’t solved, is probably that they were dealing with
a conflict which took place at all  dimensions as described above – but they were
trying to solve it, only focusing on the first two dimensions; dimensions of interests
and dimensions of values.

This is a common mistake when trying to deal with conflicts: people negotiate,
instead of communicate! People focus on the visible conflict – but ignore the very
important value dimensions and personal dimensions. This will only result in a su-
perficial solution – but not in a deeper and lasting resolution.

In the eighties, when the USA and the USSR were negotiating disarmament, the
two governments were not able to agree upon where to meet or upon the shape of
the negotiation table. This may look like an instrumental conflict, but it was prob-
ably more a conflict of interests like economy and world supremacy. Maybe even
a personal conflict – statesmen also have strong feelings although they claim to be
‘objective’.

But if it is true that the dimensions in fact always are merged into one another,
what is the purpose of distinguishing? What’s the point of a model like this? Why
spend time on analysis?

Because in any conflict there will be one of the dimensions that is more significant
than the others are.We call it the centre of gravity. It is useful to sort out leads from this
basis. If there are deep emotional problems in one party or both, then these emotions
have to be addressed in a dialogue, and only after such dialogue we can expect the
persons to act sensibly and stick to the subject matter. Furthermore, if there are real
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Schedule ..The Four Dimensions of a Conflict:

 – Instrumental dimension
About: Tangible issues like methods, procedures and structures.
Approach: Problem solving.
Desired aim: Solution.

 – Dimension of interest
About: Allocation of resources like time, money, labour and space.
Approach: Negotiation.
Desired aim: Agreement.

 – Value dimensions
About: Political, religious, moral values.
Approach: Dialogue.
Desired aim: Mutual understanding.

 – Personal dimensions
About: Identity, self esteem, loyalty, rejection, etc.
Approach: Dialogue.
Desired aim: Mutual understanding.

and serious conflicts of interest between two parties, then these interests must be
addressed, and the discord can not be managed as an emotional problem.

We shall now discuss how to deal with different conflicts. The main issue is, that
we have to find out, which is the central and dominating disagreement of the conflict,
in order to be able to cope with it.

As shown in Schedule ., instrumental and interest conflicts can be solved by
negotiation. We can discuss how to do things (instrumental dimension), and we can
discuss what benefits can be obtained with a solution (interest dimension). We can
even reach agreements and solutions. But we cannot negotiate our beliefs (value di-
mension) in order to find a compromise. Nor can we negotiate our feelings (personal
dimension).Whatwe can do, is to have an open communication and a dialogue about
them. If this dialogue takes place, the result may be, that we come up with a better
understanding between the other person and our self.This creates a friendlier atmo-
sphere, which in turn eases the negotiation over the opposing interests and instru-
mental points of view.

In relation to the case study of Sect. . we now understand, that the basic fault
was, that Mr. A and Mr. B tried to solve the conflict by making lawyers run the ne-
gotiation. This could have solved the conflict, had it only been an instrumental one,
or a question of interest. This was however not the case.The case was that apparently
Mr. A and Mr. B – and the companies they represented – both had some more at
stake: professional (and personal) pride, a tradition for winning cases, a longing for
proving themselves to be right, and so on. As described in the model above, the aim
has to bemutual understanding, whenwanting to reach a conflict resolution in a con-
flict, where value dimensions and personal dimensions are at stake. Understanding
the interest of the other person, or of the other company is essential here. And a mu-
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tual understanding like this can be reached only through dialogue. No other method
will work.

To sum up, a first important step in dealing with conflicts is to understand their
dynamics for which we have presented two tools: . the model of conflict escalation,
and . the model of the four dimensions in conflicts. These two models help us to
analyse and understand a conflict, and thereupon how to deal with it.

. Understanding One’s Own and the Other Party’s Reactions
to Conflicts

We learned in the last paragraph, that it is mutual understanding, which helps to
find a resolution in a conflict involving value dimensions and personal dimensions.
Understanding the interest of one self, one’s own company, the other person’s inter-
ests, or the other company’s interests is essential here.This can hopefully lead to both
parties opening up for negotiation, as described in Chap. .

Asmentioned in the case study of Sect. ., there is a very important psychological
level underneath the action-level: This deeper, emotional level includes all personal,
organizational and cross-cultural intentions, needs, interests, and so on. These per-
sonal dimensions are invisible – and we can only get an understanding of them – and
thus reach mutual understanding – when we ask, what goes on here? “Responding
mindfully” to conflicts means: taking the other person’s perspective into considera-
tion – rather than holding on to your own perspective and point of view. Typically
the parties of a conflict become more and more dualistic; “black and white” in their
understanding of the dispute. The issue “Who is right and who is wrong?” seems of
greater interest, than actually reaching a mutual understanding of the situation.

Fig. .. Project Manager Seminar on “Understanding the psychology of conflicts”
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As we saw in the case study of Sect. ., instead of opening up to each other,
both parties of the conflict were occupied with trying to “win” their own case, which
included making the other part loose. When trying to win, a person will typically
concentrate on his own perspective, preparing an attack strategy rather than concen-
trating on, what the motives are of the other party. In the conflict of the case study of
Sect. . it would have been beneficial for both parties to reach an understanding of
the following:

) The persons involved (especially Mr. A and Mr. B, as they were the ones to run
the project and the negotiations in the first run).

) The companies involved and their different cultures, interests, values etc. This
becomes especially crucial, when cooperating with external parties. This will be
described later.

.. The Persons Involved

It is especially crucial for a project manager – who wants to become a conflict com-
petent leader – to understand his own strengths and development opportunities with
respect to a conflict. Better self-awareness enables a projectmanager to identifywhere
and how conflicts arise due to him, how he might cause conflicts, and how he re-
sponds emotionally and behaviorally in a conflict. This understanding will make it
possible for the project manager to devise the most effective behavior before, during
and after a conflict.

Everyone is aware of characteristics in which he differs from other people. These
could be different thoughts about strategic directions or tactics, perceptions about
resource allocations, opinions on organizational structure and individual responsi-
bility. How do these differences arise?

Some may be due to a different level of information about a problem. Some can
stem from naturally competing interests as departments competing for resources or
individuals competing for promotions, or organizations competing for economical
gain, as in the case study. In many cases, though, the differences arise from peo-
ple’s different personalities, education, preferences, and styles. Too often these lead
to conflict and misunderstandings. The conflict competent leader understands his
or her own styles and preferences, recognizes potential strengths and weaknesses re-
lated to them, appreciates that other people have different ones, and works to make
these differences a source of opportunity rather than a conflict.

Having a broad understanding of differences between people is a tool on how to
respond mindfully towards different kinds of personality. It’s not the objective here
to bring a definite theoretical explanation of personality. Instead we’ll enhance some
practical tools to recognize different personality traits, in order to be able to match
these in a professional (or personal) communication.

.. Different Types of Personalities

Throughout timesmany different theories about personality have beenmade, includ-
ing categorization of personality. Tools have beenmade, in order to assess personality,
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so that we are certain about, which category we belong to. In this book, we refer to an
understanding of personality and categorizing of personality, which belongs to trait
theories, and “The big Five”. For further information, read for instance: (Catell ),
(Allport ), (Hogan ). One way of categorizing people, is by using the so called
“Personality Indicators”; such as  PF-R, MBTI, P.I. and DISC, which are discussed
in the literature, e.g. (Catell ), (Allport ) etc.:

• Level of dominance – drive to exert one’s influence on people and events
• Level of extroversion – drive for social interaction with other people
• Level of urgency – intensity of a person’s tension and drive
• Level of detail orientation – drive to conform to formal rules and structure

A person who has a high level of dominance we found in the case study in Mr. A.
He was described as a very individualistic person who preferred to be in charge, and
make all decisions. He was deeply provoked by Mr. B by not doing as he was “told
to do” byMr. A. He is a person who communicates very directly and without paying
much attention to people’s feelings. Interestingly enough, when holding meetings, he
was able to mention all the “right” methods to use: “We must adapt to each other”,
“We all have to compromise”, etc., he just didn’t follow these intentions himself. This
was probably due to his high strive for “wining” and competing. At the same time,
the very fact that he said one thing, but acted in a totally opposed way, was whatmade
it very difficult for Mr. B and other external parties to cooperate with Mr. A.

We can recognize a person, who has a high level of dominance, by his behaviour,
which is:

• Independent
• Assertive
• Self-confident
• Self-starter
• Challenging
• Venturesome
• Individualistic
• Competitive

Adominating personhas certain needs, and if these needs are not fulfilled, he/shewill
feel somewhat frustrated. The needs of a dominating person are: being recognised
for own ideas, having the right to act independently, being in control of their own
activities and work, understanding the big picture, rather than having to care about
details, and having the possibility for competing, with him-/herself and others, and
in the best case to win.

On the other side we can recognize a person who has a low level of dominance
by the following attributes:

• Agreeable
• Cooperative
• Accepting of company policies
• Accommodating the team
• Comfortable with his situation
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• Seeks harmony
• Risk averse
What this person needs in order to be as comfortable as possible, is to be encour-
aged, and get outer reassurance. This person will seek harmony in the group, and
will have a tendency to avoid conflicts. He/she would rather compromise than con-
tinuing a dispute.This is a very group oriented person, who would like others to take
over and lead the group. He/she doesn’t like competition, as it also indicates a less
harmonic relationship amongst members of the group.

As the next characteristic we find the level of the extrovert. The very extroverted
person tends to behave in manners which are:
• Outgoing
• Optimistic
• Selling
• Delegates authority
• Meets new people easily
• Enthusiastic
• With empathy
• Socially poised
• Talks before he thinks
This person’s needs are primarily of social character: being accepted and recognised
by other people, having status, being in a position where he or she can “sell” good
ideas, and being able to network. Building consensus is also something that brings
satisfaction to this person.

Mr. B of our case study in Sect. . scored very high on this factor, which means
that he usually could connect to most people. At the same time, it was important for
him to prove himself – earning recognition from the outside world. As the project
didn’t succeed as well as he wanted it to do, he became more and more frustrated –
unable to use his otherwise good communication skills. When he wanted to build
consensus, he felt rejected by Mr. A – and thus he withdrew himself.

On the other end of the scale, we find the introverted person. A person who is:
• Serious
• Introspective
• Task oriented
• Matter of fact
• Analytical, Imaginative
• Reflective
• Cautious towards new people, Reserved
• Thinks (long) before he talks
This person feels less comfortable, if he/she doesn’t have the possibility for intro-
spection, and privacy, in a quiet environment – or isn’t recognised for technical or
intellectual achievements.

Introverts, who prefer quieter working environments, might find extroverts, who
prefer frequent interaction, to be disruptive. If the differences are too big, the level of
disruption may itself cause conflict.
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At the high level of intensity we find people who are impatient, action oriented
and fast paced. Both Mr. A and Mr B were high on this level, which means that
they didn’t see the point of talking and discussing; sharing experience or asking the
other person’s point of view seemed like a waste of time to both of them. Rather, they
wanted to just start working and acting right away. Both of them needed freedom to
change priorities, variety, and freedom of repetition. Therefore they both had a ten-
dency to become very impatient with negotiations.

Persons of high level of intensity are described as:
• Tense
• Restless
• Highly strung
• Driven
• Impatient with routines
• Intense
• Sense of urgency
• Fast paced
Often, people with a high intensity will conflict with those who are low on the same
factor. As low-intensity persons need security, stability, and familiar surroundings,
they need especially a lot of time before being able to accommodate to new situations.
As persons they show with their actions that they are:
• Patient
• Stable
• Calm
• Deliberate
• Consistent
• Comfortable with the family
• Steady
Thus, the differences between high-intensity and low-intensity persons are huge, and
can therefore create conflicts.

Finally, we have a person’s level of detail orientation, including the person’s drive
to conform to formal rules and structures. A person who scores high on this scale,
has a need for certainty, understanding exactly what the rules are, being able to work
down to the last detail (technical type), needing time to dig, train and study, and
being recognised for error free work. This person puts pride into doing the job just
right. What can be observed about this person is, that he/she is:
• Diligent
• Attentive to details
• Precise
• Organised
• Self-disciplined
• Cautious
• Conservative
• Conscientious
• Specialistic
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What we do not know about Mr. B is, whether he was exactly this kind of person;
very precise and quality oriented. Not very surprisingly, Mr. A was actually the same.
This trait made them both very proud and righteous when it came to explaining or
fighting for their own points of view – and less flexible or open towards the other
person’s version.

Had one of them been a bit lower in this trait, it might have been easier to negoti-
ate. A personwho is very low on detail orientation tends to behave inways, which are:

• Informal
• Tolerant of risk or uncertainty
• Freely delegates details
• Uninhibited
• Non-conforming
• Casual
• Disorganised
• Undaunted when criticized or rejected

There are no right and wrong preferences or personality traits; moreover, people are
not always bound to act in line with their preferences. It is helpful to recognise our
own preferences and acknowledge that other peoplemay vary from these. If you clash
with someone, stop for amoment to consider whether itmay be stemming from these
different preferences. If so, youmaywant to reach out in amanner that acknowledges
the other person’s preferences and find a way to communicate effectively with him or
her.

As a project manager – and as a conflict competent leader – you will hopefully
recognise that these differences can be a source of organisational strength. It is helpful
for a project to have the flexibility that comes from having some people who work
well with details and otherswhoprefer to look for the big-pictures and principles.The
key for the competent conflict leader is to recognize and value differences and make
sure that others in the project – or external parties – do too. Once the differences
are recognized, it becomes easier to overcome the frustrations and use the strengths
inherent in having diversity of preferences.

As personality plays a role in our individual way of responding to conflicts, so
does our way of acting and communicating, when facing conflicts. The influence of
communication and behaviour on conflicts will be discussed in the next paragraph.

. Fostering Constructive Responses to Conflicts

.. Typical Ways of Acting and Communicating when Facing Conflicts

“As long as human beings have a conscience and intellect to think about the future,
definitely there will be conflicts. Conflicts are made by human beings and methods to
solve them must be created through human intelligence. It is wise to solve the conflicts
through dialogue, not through weapons.”

HH.The Dalai Lama, Dharamsala .., (Hammerich )
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In his book “Managing Differences”, D. Dana (Dana ) mentions the “retaliatory
Cycle” as the trigger for most conflicts arising. Here, he suggests that most conflicts
or arguments have a common anatomy: a triggering event, the perception of threat,
defensive anger, acting out, and repetition. A triggering event is any behaviour (may
or may not be intended as hostile) which is perceived as threatening or hostile by
the other person (the receiver). This perception of threat is accompanied by a natural
emotional response to the perceived threat he calls defensive anger. The acting-out
phase is critical. It is here that the person feeling threatened behaves in ways that
either cause the conflict to escalate through distancing, avoiding, or yielding. Such
behaviours will be perceived by the first person as threatening – and the circle has
started and will be repeated endlessly.

Certain styles of communication seem to be linked to these destructive be-
haviours. And others are in it self creating constructive dialogue – leading to solving
the problem or conflict. As a competent conflict leader it is necessary to be able to
identify these – in order to avoid using them yourself, and in order to recognise a po-
tential conflict when listening to these styles of communication in others.

.. Destructive and Constructive Conflict Communication

Active destructive communications emerge, when individuals overtly respond to
a conflict situation. These ways of communicating require some effort and they al-
most always escalate the conflict. The active destructive behaviours are among the
most toxic responses one can have, and will always threaten to ruin the working re-
lationship.

Constructive conflict communication is, on the contrary, opening, creating di-
alogue, and fostering an atmosphere of acceptance and respect. In order to lead to
constructive communications, we should ask us the following questions:

Winning at all cost or seeking an acceptable compromise?
As we saw in the paragraph describing different personalities, some personality types
are very competition oriented, wanting to win all the time. To persons like this, seek-
ing a compromise can be extremely difficult, yet also desirable, as for all persons.
When the other party recognises that you are not fighting to win; that you are not
trying to eliminate him/her, but that you are trying to work out a plan that can sat-
isfy both his and your own interests, he will ease up, let go off the defences, and help
seeking an acceptable compromise. This is the only way of creating, what has pop-
ularly been called a “win-win” situation. In these situations nobody looses, as both
have been enriched through the process of solving the conflict.

Interrupting or listening?
Why do we interrupt? Probably to maintain and force through our own perception
of reality and not let the other person’s, who is in our opinion wrong, prevail. But
however painful it may be to listen to the other person’s version of the story, it is
still necessary, if the conflict is to be eased, and how our mind can expand when it
happens! A lot of conflicts are based on misunderstanding the universe of the other
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party. Often we forget to ask the other person what he/she thinks. Maybe we are
afraid of negative opinions. Luckily the truth about what he/she thinks about us or
the situation is almost always less threatening than in our imagination.

Ignoring or showing interest? The conflict escalates when we treat the other per-
son without respect. It is good for everybody, to be treated with respect and interest.
Not just by the spoken language, but by the attitude, body language, and eye contact.

Rhetorical or open questions?
The open questions are inquiring – we already know the answer to the guiding ones.
They are part of our verbal combat. Quite often it is not even the question itself, but
the tone of voice and hence the attitude that makes the question guiding or open.

Blaming or expressing one’s wish?
Blame is widely used as a way of communication, but the outcome is generally doubt-
ful. It is often more useful to express, what you wish or need, than to blame someone
for not giving it to you. When blaming, you only make the other person defensive –
and create a hostile atmosphere.

Generalising or being specific?
In abstract languagewe often usewords like the general “one” or “ought to”.We grant
rules and views to the other party and make the responsibility vaguely general. We
use the words “always” and “never”, instead of referring to the specific case. Gener-
alisation gives the statements an air of supremacy, which provokes the other person’s
opposition. In the specific language we stick to the actual case.

Past or present?
It can be useful to disentangle the facts of the past. After we have been strongly vio-
lated our past differences must be spoken out and recognised, before we can forgive.
Also in everyday discordswehave to clarifywhatwentwrong in the past. But dwelling

Schedule .. Comparison of Constructive and Destructive Communication

Constructive conflict communication Destructive conflict communication

• Genuine regret & forgiving
• Trying to learn
• Expressing own concerns and needs
• Showing real interest
• Explaining own views
• Listening to the other’s story
• Calming & reassuring (Future relations)
• Sticking to facts
• Being sincere
• Expressing one self
• Listening to the other
• Attacking the problem: What to do?
• Frank language

• Superficial excuse
• Trying to win
• Blaming the other
• Neglecting the other
• Ignoring opposing the other’s facts
• Interrupting the other’s story
• Threatening
• Exaggerating, generalising
• Using sarcasm
• Defending one self
• Ignoring the other
• Attacking the other: Who to blame?
• Rude or evasive language
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in the past and nagging about it may escalate a conflict. Talking more about possible
steps to take in the future is more fruitful and less controversial.

Attacking a person or the problem?
The important thing is to distinguish simply between the act and the person acting.
This makes it possible to confront the person in amore adequate manner; comment-
ing on the act, rather than on the person: “how you performed the job wasn’t good
enough. . . I would like you to do like this in the future. . . ” – is a lot more “accept-
able” than: “You are not good enough”. We are not able to change, as long as we are
being defined negatively – and thus; attacking the person will only make the conflict
escalate.

To sum up; what identifies constructive versus destructive conflict communica-
tion is summarised in Schedule ..

. Understanding Organizational Differences

Especially when working with other parties, companies are facing risks of conflicts,
based on misunderstandings because of cultural differences. This is today common
knowledge to scientists within the field. L.N. Marguerre (Marguerre ) has de-
veloped a tool to prevent and solve conflicts between two or more parties when
they want to cooperate on a project. She claims that the biggest challenge for the
companies is to ensure good communication relations between the two companies,
and to avoid conflicts based on misunderstandings. What creates a good relation is
openness, direct communication and honesty. In other words, the companies need as
much understanding about their different organisational cultures as possible. It is not
that the companies need to be alike; rather, they need to be aware of their differences,
in order to make a strategy of how to deal with these differences.

When wanting to prevent conflicts, as a project manager, or as another person
involved in the project, it is essential to get to know as much as possible about the
other company; also “beneath the surface”. What are their values, how do they inter-
nally reward or “punish” subordinates – and thus, what kind of reinforcement does
the person risk to get, with whom you are negotiating (or fighting)? This might get
you an understanding of what is at stake for the other party.

At the same time, try to get as close a relationship as possible with the persons
you are going to cooperate with. Get to know who they are as persons, how do they
communicate, what are their personal values, etc.

All in all, this information will be essential for you, when building up a good
partnership – but also when having to prevent conflicts from escalating.

To sum up: creating a good partnership should not be left for something you do
after working hours, at a less formal business dinner. Neither should it be based on
more subjective emotional values: do I like the person from the other company, who
I am going to cooperate with (and thus: do I want to spend time with Y?) or don’t
I like him/her? – and thus: do I prefer to eat in my room alone, instead of having
a business meeting?
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Creating a good partnership with the external company may be the first and fore-
most important task of the whole project, and should as such be taken very seriously.

Formalizing the creation of a good partnership is crucial, and a lot of resources
should be dedicated to this important preparation of the whole project.

Steps towards a formalized good partnership:

. The two companies agree on creating a partnership based on a common strategy
(common goals for the project) and common strategy for, how to reach these
goals.

. The companies (or a third, external party) make an analysis of the organisational
cultures of each company, and an analysis of each person who will be part of the
project.

. Presentation of differences and similarities in the twodifferent organisational cul-
tures, including pointing out potential conflict areas.

. Leaders of the two companies work out and agree on a common strategy, based
on the insight and understanding of their cultural differences and similarities,
which will be communicated to all levels of subordinates working on the project.

. A regular follow-up on results of the project, cross cultural challenges and re-
minder of how to execute the negotiated strategy.

More information and a computer based program for how to work on the above
mentioned steps can be found through L.N. Marguerre (Marguerre ).

. Suggestions About How toWork out a Psychological Contract

We suggest two very different tools linked to the area of preventing a conflict from es-
calating – or to resolve the conflict once it has occurred. A quite formal part of a con-
tract is the so-called “ADR-clause”. A less formal way is the internal psychological
checklist. Reference is also made to Chap. : Litigation and mediation contributing
to conflict settlement and Chap. : Expertise contributing to conflict resolution

.. The “ADR-Clause”

An “ADR-Clause”; (Alternative Dispute Resolution-Clause), covers all the alterna-
tives for solving a conflict through the intervention of one or more outside persons.
Most of the time, when the term ADR is used, what is meant is, negotiation, medi-
ation or usage of a Referee as facilitator for negotiations. Some think that mediation
should no longer be named “alternative dispute resolution”, but rather be named “ap-
propriate dispute resolution”, sincemediation is a tool, which can be used at an earlier
stage of conflict escalation than a court trial.

The usage of ADR is based on a deliberate decision of the parties and is as such
not something forced upon one of the parties – as a trial would be. ADR should
be arranged by the parties involved in the conflict. What is essential here, is that
a deal about using ADR should be made beforehand, before a conflict arises – and
thus ADR is a preventing tool, as well as it can be a tool for resolution. It is too late
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to make agreements about ADR once the conflict has occurred – because an ADR-
agreement is very unlikely to be concluded, once a conflict is ongoing. An ADR-
clause is recommended to be included in the main contract.

We advise that the ADR-clause should be chosen from one of the existing organi-
zations, which offer ADR-services (such as the ICC in Paris or others). Furthermore
we suggest that the following aspects should be taken into account in theADR-clause:

• Each company has the right to call for a mediation.
• Before mediation is called, Top Management of each party should meet and try

to solve the conflict.
• If the TopManagement does not find an agreement, mediation should start with-

out any delay.
• In the contract it should be noted, whether one or three mediators should be

called upon.
• Provision should be made in the contract, how long the mediation may last and

after which time-span the parties have the right to go for arbitration or to a state
court.

• The contract should ask both parties to keep working on the project despite me-
diation or legal proceedings might be going on.

.. Less Formal – the Internal Psychological Check List

As a tool for the Project Manager, we recommend to go through the following Check
List before going to call for Mediation or for Legal Proceedings:

• Personality analysis of the Project Manager, and the persons he has to deal with,
using the DISC dimensions described in Sect. ...

• Analysis of the strengths and weaknesses of the persons involved, why has the
conflict occurred? (Eventually name a Monitor of Litigation, see Sect. ..)

• Analysis of personal values – and differences between the persons.
• Analysis of organizational differences, values, etc., as described in this chapter.
• Analysis of the organizational cultural background; standards and values of the

two parties.
• Definition of a strategy to stop the conflict and discussion with the other party.
• What is the problem of the other party, not understood by the own party?
• What is the own party’s problem, which is not understood by the other party?

Redefinition of the strategy to resolve the conflict and discussionwith the other party.
At least three iterative runs should bemade through this procedure before calling for
mediation or legal proceedings.

. Conclusion to Chapter 

With the presented model of conflict escalation and the themes in this chapter, three
strategies of coping with conflicts from a psychological approach have been pre-
sented:
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. Prevention of conflict escalation through better Communication, improved anal-
ysis of the people involved and through the understanding of the other party’s
organisational culture.

. Professional Handling of the Conflict through improved communication, cre-
ation of dialogue and fostering mutual understanding of the parties by elaborat-
ing common targets.

. Resolution of the conflict, if steps  and  have not solved the conflict a mediation
procedure has to be started.

We began this chapter by encouraging project managers to become more effective in
their task by becoming competent in dealing with conflicts. As seen in the case study
of Sect. ., some of the heavy organizational consequences associated with poorly
managed conflicts are wasted time, loweredmorale of the personnel, increased work-
load, lawsuits and costs for all parties. In the following sections three benefits of con-
structively managed conflicts have been discussed and models of how to avoid or
how to successfully handle conflicts have been shown. The main elements of these
models were shown as improved communication, open information sharing, higher
quality decision making, and improved working relationships.

. Questions on Chapter 

. Try to identify your own language when in conflict, or when you feel threatened.
Do you have a tendency to communicate in destructive ways? How can you im-
prove?

. Name elements of a constructive conflict communication.
. Name elements of a non-constructive conflict communication.
. Characterize a person who has a high level of dominance.
. Give attributes of persons with a low level of intensity.
. Describe a person of high detail orientation.
. Give elements of how to analyse organisational differences between two compa-

nies acting together in a project.
. What means ADR and which different approaches exist in ADR?
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 Negotiations Leading to Conflict Resolution

Abstract. ThisChapter dealswith commercial negotiations as the preferredmethod to resolve
contractual disagreements and other inter-party conflicts in international projects. It analyses
the conflict causes and sources, the conflict prevention strategies and countermeasures before
it describes the negotiation process with special regards to project disagreements supported by
checklists and case studies. It also deals with preparations of settlement negotiation, handling
of negotiation break down and negotiations parallel to litigation or arbitration.

Furthermore it deals with the negotiation of delays and possible extension of contract
time as a special and difficult case. The negotiation solution versus the litigation solution is
illustrated further by  more real case studies (as the first one has already been presented in
Chap. : Preventing Conflicts by Application of Psychology) in order to back up the strong
recommendation to negotiate a solution to a disagreement or a conflict.

Key words: Contractual conflicts; Negotiations; “give and take”; Settlement; Conflict source;
negative surprises; “trenchwar”; interpretation; claims evaluation; cost/benefit analysis; nego-
tiation team; “take initiative to first meeting”; attitude; behaviour; settlement agreement draft-
ing; negotiation breakdown; parallel negotiation; settlement execution, delays; time extension;
project case studies; lessons learned; world regional differences; style and formalities; personal
relations; conflict prevention; conflict stages; resolution phases; interpretation checklist, claims
evaluation

. Introduction

International project implementation is often met by a number of adjustments of the
scope of work, of the distribution of work, of specification of civil/building works and
of equipment/installation. These changes can be caused by:

• Correction of mistakes made in the preliminary design by the Owner and not
revealed by the Main Process Supplier/Main Contractor

• Correction of mistakes made in the design by the Main Process Supplier/Main
Contractor and not revealed by theOwner (or his consultant) during the approval
process

• Lack of sufficient coordination between the civil and building design on one side
and the process and equipment design on the other side

• Changes caused by late approval and conditions from Authorities. Reference is
made to Sect. . “Regulatory Obligations”

• Other unforeseen changes or mistakes
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Fig. .. Civil Construction of a Cement Plant

Theparties in international technical projects are theOwner, his consultant, the oper-
ator or end user, the design engineers, the Contractors, the Process Suppliers and the
Authorities etc. Obviously they have different interests and different business strate-
gies, policies and cultures. Reference is made to Chap. : “Parties, Roles and Interests
in International Projects”. Therefore the changes mentioned above can easily result
in disagreements which can evolve into conflicts in steps or stages as described in
Schedule ..

. Conflict Causes and Sources

Conflicts in major supply or turn-key projects are typically caused by one of the fol-
lowing three main factors:
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Schedule .. Checklist of Stages in the Development of Project Conflicts

. Disagreement between the contract parties regarding execution, scope of work, specifica-
tion, functionality, capacity, time schedule or payments etc.

. The parties fail to keep the disagreement at an informal level
. The parties exchange their positions (in writing) regarding the disagreement
. Possible start of negotiations in order to reach a settlement after exchange of formal posi-

tions
. First chance of negotiated settlement is unsuccessful – none of the parties have sufficient

courage to take the initiative to open real “give and take” negotiations
. Further exchange of supporting arguments for each party’s position may be on a higher

organizational level
. The parties are still in contact regarding the issue/conflict but mostly in form of exchange

of supporting arguments for each party’s own position
. Second chance of negotiated settlement is unsuccessful
. The conflict escalates and it affects other areas of cooperation which are basically without

any major disagreement
. The parties are still in contact regarding the issue/conflict but mostly in form of exchange

of supporting arguments for each party’s position (stronger rhetoric in order to force a so-
lution through)

. Third chance of negotiated settlement is unsuccessful
. The conflict escalates further and now it affects all areas of cooperation
. Now there is a full fledged conflict between the parties

A. The contract specification is insufficient to solve a problem of the scope of work
or the distribution of work between the parties.

B. Lack of ability (or will) of one party (or both parties) to handle changes in the
scope of work.

C. Unforeseen negative financial impact on one party (or both parties) by the con-
tract execution or by external factors leading to the inability of one party (or both
parties) to perform its (their) obligations.

A more comprehensive list of disagreement causes is given in Schedule ..

Schedule .. Causes of Disagreements

. Misinterpretation of the contract e.g. one party strongly believes to be % right in a scope
of work disagreement

. Misjudgment of one’s own claims e.g. – times too high claims amount
. Lack of one party’s ability to adapt to a new project situation or changed circumstances

e.g. new regulatory requirements
. Lack of ability or willingness to cooperate with the other party e.g. writing e-mails instead

of negotiating
. Weak financial situation of one or more of the contract parties e.g. cash flow problems)
. Weak managerial situation of one or both contract parties
. Too much sales, engineering or accounting influence on project management
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Fig. .. Exterior of Feed Mill Plant in Eastern Europe

Examples of conflict sources are:

. Change of scope of work and disagreement on whether a certain task is included
in the original scope or whether it is a genuine contract variation, justifying
a price increase.

. Unclear distribution of the scope of work between the client and the contractor
and neither of them is willing to perform the work in question.

Fig. ..Mechanical Erection of a Cement Plant



. Conflict Causes and Sources 

. Disagreement regarding prices necessary to compensate a variation in the scope
of work or the change in quantities because of lack of a specified unit price or an
unclear unit price.

. Change of time schedule due to an external influence on one party. Shall that
party be compensated and how? If the party affected refuses to act, before an
acceptable compensation is agreed upon, how can the “deadlock” be solved?

. Delay of the supply, of the work or services by one of the parties.
. Budget overrun and lack of resources due to financial difficulties.

A comprehensive list of disagreement areas can be found in Schedule . below.

Schedule .. Project Disagreement Checklist

. Disagreement between the contract parties regarding scope of work, specification, and
functionality
• Variation order disagreement as the Contractor claims, that it is extra work and the

Owner considers it as within the original scope of work
• Stop of work until agreement on the above subject
• Non-approval of functionality in design or in installation/commissioning

. Disagreement between the contract parties regarding delays
• Contractor delay
• Client delay
• Delay caused by external condition

. Disagreement between the contract parties regarding prices, financial guarantees and/or
payments
• Unit price disagreements
• Measured quantity disagreement
• Payment delay on the client side
• Financial difficulties leading to an unreasonable call on a financial guarantee

. Disagreement between the contract parties regarding basic project conditions
• Plant location
• Plant lay-out
• Raw material specification
• Process choice
• Final product quantity and/or quality
• Environmental aspect

. Disagreement between the contract parties regarding interpretation/application of local
law, regulation and standard
• Taxes and duties
• Technical standard
• Work permit for expatriates
• Environmental regulation

. Multiple type conflicts
• Financial problem for one party limiting his ability/willingness to find compromises

on technical/scope of work disagreement
• Technical/scope of work disagreement combined with delay and disagreement on

contract interpretation
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Schedule .. Project Conflict Prevention Checklist

. Describe the disagreement between the contract parties in afew words.
. Describe the other party’s official position in a few words.
. Describe the other party’s informal position in a few words.
. Describe our party’s official position in a few words.
. Describe our party’s informal position in a few words.
. Why has the disagreement not been settled already?
. When have the parties last discussed the disagreement andwhatwas the outcomeor action

agreed?
. What is the gap between the parties’ official positions?
. What is the gap between the parties’ informal positions?
. What can the other party do to reduce the gap between the informal positions?
. What can our party do to reduce the gap between the informal positions?
. The other party’s chief representative and decision maker – do we know who she/he cur-

rently is?
. Has our party appointed a chief representative?
. Do the two chief representatives know each other from previous business transactions?
. When has there last been a serious contact between the parties on the disagreement in

question?
. Why has our party not made any approach to the other party in order to establish negoti-

ations?

In settling these disagreements it has to be remembered that there is an impor-
tant difference between a “normal business deal” and a contractual settlement. The
business deal is characterized by the choice to close the deal or to walk away from it.
The contractual dispute settlement has to be made out of shear necessity. Here, there
is no option to walk away. Senior Management and the Project Managers should be
fully aware of this fact.

The checklist shown in Schedule . “Project Conflict Prevention Checklist” is
made and presented here in order to help the reader to prevent conflicts by solving
disagreements before they become a conflict.

. Why Commercial Negotiation is the PreferredMethod
of Conflict Prevention

Even if the project and its distribution of work is better defined and the parties are
better prepared and even if the contract is better drafted there still will be changes that
give rise to disagreements between the parties. In any project there will be unfore-
seeable changes that require to be handled by the parties in a commercial manner.
Furthermore the parties have opposite financial and managerial interests. Therefore
disagreements will occur and the key issue of this book is how to handle and settle
these disagreements in an effective way so the project gets completed on time and
with a satisfactory result for the parties.



. Why Commercial Negotiation is the Preferred Method of Conflict Prevention 

Basically there are the following  methods available for reaching a negotiated
settlement:

A. “Thewait and see approach” where the parties choose to postpone the settlement
until the project is finished and the final accounts between the parties are to be
made and agreed.

B. “The tactical approach” where one party (the one that feels stronger) forces the
other weaker party to agree to the first party’s position (more or less).The weaker
party does not at all like the solution, but can’t resist the pressure!

C. “The strategic and pragmatic approach” where both parties accept, that their full
cooperation is needed to complete the project work and accept that adjustments
to the original plan, the contract, schedule and the budget are needed due to un-
foreseeable changes in circumstances,mostly beyond the control of the parties. In
order to make such adjustments the full cooperation requires that disagreements
are resolved as the project makes progress.

We are definitely in favour of the strategic and pragmatic approach as a principle.
This method should not be misunderstood as a weak and soft attitude. It does not at
all rule out tactical manoeuvres to reach a commercial negotiated settlement. In this
context there might be situations where one party has to “make a point” and stand
firm on certain facts and his interpretation of the disagreement. But the solution is
a genuine commercial settlement acceptable to both parties.

Method A, in our opinion, does not work as a general principle because:

• Balance of power between the parties shift drastically when the work has been
completed.

• Notification and the factual description of the case have anyway to be done right
after the occurrence and can not wait till the project is completed.

Method B – the disadvantages and risks of this method are the following:

• It might work in one case but not in all the cases during project implementation
for obvious reasons (the weaker party learns by experience).

• If used, it can backfire in the next situation and result in a conflict that is difficult
to handle (the weaker party might take revenge on his loss).

Method C is the preferredmethod because it is the most cost effective, the fastest and
the best for the business. But this conclusion can only be made under the assump-
tion that the outcome by litigation is not significantly better than the commercially
negotiated settlement outcome.

Table . shows a typical example of a cost/benefit analysis comparing a com-
mercially negotiated settlement method with a litigation method in a disagreement
between a Main Contractor (Us) and a Subcontractor (Them). As can be seen in the
case the commercially negotiated settlement method is the fastest and most cost ef-
fective as is very often the case in the real project world. This of course has to be
proven in the actual case.
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Table .. Cost-benefit analysis of claims situation (fromMain Contractor’s position)

Category Status /
Position

Their
amount
€ .

Worst
case
evalu-
ation
€ .

Medium
case
evalu-
ation
€ .

Best
case
evalu-
ation
€ .

Our
amount
€ .

. Contract value adjusted
. Original contract value Signed &

effective
(S&E)

    

. Extra order A (S&E)     
. Extra order B (S&E)     
. Extra order C (S&E)     
Total revised contract amount     
. Sub-contractor’s claims
(Them)
. Claim  Notified

Date
(ND)

    

. Claim  (ND)     
. Claim  (ND)     
. Claim  (ND)     
Total claims against us     
Total revised contract amount
minus their claims

    

. Main contractor’s claims (Us)
. Claim  (ND)     
. Claim  (ND)     
. Claim  (ND)     
. Claim  (ND)     
Our total claims against them     
Net claims – Main Con’s view-
point

() ()   

Total revised contract amount
minus net claims before costs

. . . . .

. Our cost of claims settlement
by negotiations
. Expected duration in
months

PM gues-
timate
(PMg)

  

. Preparation costs (internal) (PMg)   
. Travelling andmeeting costs (PMg)   
. Cost of meeting time (PMg)   
. Settlement assistance (PMg)   
. Total settlement costs (PMg)   
. Expected outcome excl. in-
terests

(PMg) ()  



. How Can the Rate of Success in Commercial Negotiations Be Improved? 

Table .. Continued

. Expected net outcome
(outcome – costs)

(PMg) ()  

. Our cost of claims settlement
by litigation
. Expected duration in month Legal

Dept.
gues-
timate
(LDg)

  

. Preparation costs (internal) (LDg)   
. Travelling andmeeting costs (LDg)   
. Cost of own time assist-
ing/managing lawyers

(LDg)   

. Legal assistance (LDg)   
. Court fees and costs (LDg)   
. Total litigation costs (LDg)   
. Expected outcome incl. in-
terests

(LDg) ()  

. Expected net outcome (LDg) () () 
. Net position after settlement (LDg) ()  
. Net position after litigation (LDg) () () 
. Difference in net position (LDg)   

Note: Fictional case based on real experiences

Often this basic difference is not realized by the parties of a contractual conflict
and they believe that “walking away without a deal” is an option. In a project such
deals have to be made and the work has to continue!

The key issue is, why TopManagement does not react in a much more pragmatic
way to avoid conflicts by settling the differences before they become a conflict! The
origin of business conflicts involves human aspects that are dealt with in Chapter .
Here we can only state the fact that humans sometimes get into conflicts because of
different interests, systems, attitudes, understanding, culture and communication.

Negative surprises which are difficult to handle are definitely also a contributing
factor to conflicts in projects. It is a general experience, that problems between two
parties are often caused by surprises such as financial deviations, which in a project
tend to spread to other parties via conflicts.

. How Can the Rate of Success in Commercial Negotiations
Be Improved?

We have all witnessed commercial negotiations where one or both parties really
were not interested in reaching any negotiated agreement.The party/parties involved
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Fig. .. Completed Cement Plant in Operation

are often badly prepared or not at all prepared, such that their attitude is non-
constructive, bureaucratic and un-committed and therefore the commercial negotia-
tion fails to produce any acceptable agreement. After some time and several attempts
the commercial negotiations are given up by both parties (here they can agree!) and
the case is referred to litigation or arbitration (to the relief of both parties, who do
not dare to propose a compromise, whichmakes the other party interested in coming
back to the negotiation table).

In our opinion mainly  factors are decisive for the success of commercial nego-
tiations:
. The project culture of the company, its project management style and behavior,

reference is made to Chap.  “Project Management”.
. The competences, training and personal (i.e. his personal qualifications) quali-

ties of the key staff in charge of the project (notably the Project Manager and
the Construction Site Manager) and the Senior Manager in charge of the nego-
tiations – reference is made to Chap. . “Preventing Conflicts by Application of
Psychology” and Chap. . “Litigation, Arbitration andMediation Contributing to
Conflict Settlement” (the Monitor of Litigation role that can very well be applied
to commercial negotiations as well as litigation).

. Use of conflict prevention routines in daily project work and especially on the
construction site:
• Weekly site meetings with minutes of meeting and a standard agenda that in-

cludes disagreements, as for instance work orders requested but not approved
• Agreed format and procedure for daily and monthly progress report that in-

cludes disagreements
• Agreed format and procedure for the exchange and follow up on claims and

other disagreements



. Preparation of Negotiations 

• Formal and informal contacts between the parties on a daily basis
• “Hotline system” when a disagreement threatens to evolve into a conflict

. The Contract Parties andTheir Situation

Firstly an early detection of a potential project conflict is very important thereby
avoiding the “frozen positions” and the disagreement developing into a “trench war”,
where the “grenades” are arguing mails, faxes and letters. Here reference is made to
Schedule .: “Checklist of Stages in the Development of Project Conflicts”.

Secondly it is recommended that each party, carefully and as objectively as pos-
sible, analyses at first the situation of the other party and then its own.

The following factors should be taken into account in such an analysis:
A. The parties’ contractual positions (what is right and what is wrong)
B. Claims estimation and documentation of purpose, quantity, prices and costs
C. The financial situation of the other party
D. The management situation of the other party
E. The project time schedule, organisation, resources and competences

Third parties that might influence the parties in a strong way, such as:

• Financial Institution involved
• Other third party with influence on the operational situation (e.g. end user, in-

spection authority, consulting engineer)

. Preparation of Negotiations

.. Basics in Preparation of Negotiations

It is often said that the success of a settlement negotiation “mostly depends on the
attitude of the other party”. We do not agree to this principle – to the contrary! In
our opinion the prime success factor is one’s own preparation before the negotiations
start. An important part of one’s own preparation is the evaluation of the position of
the other party. This leads to an analysis of possible settlement options instead of
requesting immediately arbitration or court procedure.

Schedule .: “Contract interpretation checklist part  & ” and Schedule .:
“Checklist for claims evaluation” are examples of how such an analysis can be for-
matted.

For each claim forming part of the case it is a good idea to state the facts of
events, notifications, contractual justifications and calculation of claimed amounts in
a systematicwaywith attached documentation.During negotiations a presentation of
such an analysis will allow the other party to accept, modify or decline each element,
so his position and his strength can easily be understood and evaluated by the first
party. Table .: “Analysis of contractual claims situation” is an example of a schedule
for a systematic way of analysing the “pros and cons” of a settlement versus litigation.
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Schedule .. Contract Interpretation Checklist, Part 

. Make sure you have a genuine copy of the full original contract incl. all annexes and other
documents/standards referred to or applicable.

. Provide and read copies (signed documents) of all relevant contract documents.
. Identify and list all relevant contract provisions applicable, specifically and generally.
. List the order of priorities and decide solution of conflicting provisions.
. Can the supplier provide the contractual proof that the actual equipment spec. or scope

of work is, what is necessary to fulfill the contract?
. Write down the conclusion regarding, who carries the burden of proof.
. Write down supplementary questions and conditions.
. Check the conclusion and conditions with a colleague not involved previously.
. Consult with Legal Department and/or External Lawyer in critical and major cases.
. Write down a case study in a very short form as an “AideMemoire” that might be handed

over to the other party.
. Analyze the other party’s contract interpretation position documented as far as possible.

Schedule .. Contract Interpretation Checklist, Part 

Special considerations regarding scope of work, limit of supply and spec disagreement

A. Disagreement regarding the scope of work:
. Contract type and general provisions regarding scope of supply or works

• Turn-key or complete supply contract with overall responsibility by supplier or
contractor

• Fit for the purpose provision
• Single machine order or similar restricted responsibility

. Method for determination of scope of supply or works
• Scope of work description and Equipment Lists
• List of Client’s supply and obligations
• Division of Responsibility and Border Line Activity List
• Battery Limit lay-out/arrangement drawing
• Verbal description of limit of supply supplemented by drawing (e.g. “at outlet

flange of Pump no. ”)
B. Disagreement regarding specifications:

. Contract type and general provisions regarding scope of supply or works (as above)
. Method for determination of contractual specification

• Dimensions, materials, capacity and other characteristics
• Process Description and Performance Data
• Norms & Standards
• Type and Manufacturer
• Watch out for conflicting specification – in some contracts the solution is to sup-

ply in such a way that all specs are fulfilled!

Why do we recommend to evaluate the case as seen from the point of view of
the other party? The short answer is that such an evaluation will make our own as-
sessment much more realistic with respect to what can be obtained by a negotiated



. Preparation of Negotiations 

Schedule .. Claims evaluation checklist

. What happened, that caused the claim and who was present (factual description of inci-
dent(s))

. Opponent’s full claims amount (preliminary or final amount)
. Opponent’s claims notification* (letter/e-mail and other documentation attached)
. Does the notification contain a reasonable description of possible consequences?*
. Date of incident(s), date of notification and date of claims*
. Documentation of consequences causing the claim*
. Contractual justifications – can we prove that the party supposed to be “guilty” has a con-

tractual responsibility?* (according to the evidence of the incidence and according to the
contract)

. Event causing consequences incl. other events/consequences (is there a direct cause-effect
link between the cause and the alleged effects and were there other causes for the effects?)*

. Estimation of physical consequences*
. Estimation of cost of consequences (extra costs only) – are they fair and reasonable?*
. Evaluation of main claims factors such as claims notification, justification, consequences

and estimation of extra costs
. Opponents expected final amount claimed versus our objective evaluation

Note: Elements marked with * are very critical for the claims evaluation

settlement or by litigation. Furthermore it might remove most of the emotional fac-
tors influencing the evaluation.

What can be done to make such an evaluation realistic? The short answer is to
involve internal or external advisers with no history or stakes in the project adds to
the objective analysis. Reference is made to Chap.  about mediation and Chap. 
about third party expertise.

It is our experience that parties in many cases overestimate their own net out-
come position by a factor from  to , which of course is grossly misleading and very
impractical from a general management point of view. The use of systematic evalua-
tion and neutral advisers will lead to a more realistic estimation of the outcome and
increase the chances for a reasonable settlement.

.. Negotiating Team

It seems obvious that the negotiating team also should consist of staff not previously
been involved in the dispute in order to disregard emotional aspects. This principle
is unfortunately often compromised and normally the teams mostly consist of the
projectmanager, the sitemanager and other project staff already involved. Sometimes
the delegation is headed by the project director. He might not have been so much
involved earlier, but he has a major stake in the short term outcome.

Instead, staff with experience in settlement and ability to obtain the confidence
of the other party should also participate. If already appointed, the “Monitor of Liti-
gation” (see Chap. ) could lead such negotiations.
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Table .. Analysis of the Parties’ Positions (from Subcontractor’s position)

CATEGORY Their
official
claims
amount
€ .

Their last
settlement
proposal
€ .

Our estimate
of a possible
settlement
amount
€ .

Our last
settlement
proposal
€ .

Our
official
claims
amount
€ .

. Contract value revised
. Original contract value     
. Extra order A     
. Extra order B     
. Extra order C     
Total revised contract amount     
. Subcontractor’s claims (Them)
. Claim      
. Claim      
. Claim      
. Claim      
Total claims against us     
Total revised contract amount
minus claims

    

. Main Contractor’s claim (Us)
. Claim      
. Claim      
. Claim      
. Claim      
Total our claims     
Net claims – SubCon’s viewpoint    –  – 
Total revised contract amount
minus net claims before costs

    

Another possibility is to establish a new self contained and powerful team fully
able to negotiate and settle according to an agreed mandate from Top Management
assisted by the Project Manager etc.

In our experience, nothing is gained by a protracted or interrupted settlement
negotiation, because one party can not manage the process and its elements profes-
sionally. It is definitely an advantage that the team is strong and self contained with
respect to documentation, calculation and evaluation of legal aspects and has the
power to agree and draw up the settlement agreement. But even so, it is normal that
a telephone call to TopManagement is necessary to confirm the final agreement and
its signing. But the power to negotiate should be with the negotiating team and no-
tably its leader and not with someone at the head office.

Each party of course decides its own team but the initiator of settlement discus-
sions should propose the organisational level of the team leaders and the maximum
number of participants from each side. But more important than levels are commit-
ment and availability.



. Suggestions on How to Start Settlement Negotiations 

. Suggestions on How to Start Settlement Negotiations

The first and often asked question is, who should take the first initiative and propose
settlement negotiations? If there are regular contacts between the parties at all levels,
this issue is “none existent” as the idea of negotiating a settlement would come natu-
rally without anyone noticing who initiated it. But as daily contacts are often scarce,
it is in practise a crucial issue and it could also be a matter of pride.

The parties might consider it to be a sign of weakness to take the initiative and
propose negotiations. In our opinion the contrary is true. An invitation to negotiate
can well be considered as a sign of strength since it demonstrates professionalism.

Another positive aspect of being the party taking the initiative to start negotia-
tions is the influence on the first meeting place, agenda and participants. This should
not be used to manipulate but to make a good and productive start to the negotia-
tions.

It is also a very good idea to agree on the agenda for the meeting which could
be used as a basis for short factual and action orientated minutes of meeting. Our
experience shows that such neutral and factual Minutes of the Meeting signed by the
parties facilitate the negotiations and the preparation of a written settlement, because
they gradually build up confidence between the parties during negotiations. Secondly
Minutes of the Meeting as an integrated part of the meeting facilitates systematic
negotiations, and thereby makes them more efficient.

Generally it is recommended to be pragmatic, flexible and compromising regard-
ing these practicalities creating a good negotiating atmosphere and demonstrating
the will to create a settlement. Reference is made to Schedule . “Conflict Resolu-
tion Phases Checklist”.

Schedule .. Conflict Resolution Phases Checklist

. Identification of a serious disagreement or an upcoming conflict between contract part-
ners in a project

. Classification of the serious disagreement by type, scope and possible consequences
. Decision regarding the management priority and the degree of urgency in solving the

conflict
. Description of other party’s claim and of his position and analysis of possible solutions

and risks
. Arrange clarification meeting with the other party to discuss the conflict and its possible

solution
. Develop a certain trust between the parties e.g. by discussing the technical aspects
. Cost/benefit analysis of possible solutions
. Choose the priorities of possible solutions
. Planning of the implementation of the best solution
. Decision on which solution to implement and establishing a negotiating mandate
. Appoint a chief negotiator and a team
. Negotiations until a settlement is reached incl. adjustment of the mandate
. Settlement implementation and registration of consequences
. Experience collection and feed back
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One example is the meeting place which might be very important for some com-
panies.Thereforewe suggest letting the non-initiating party choose themeeting place
for the first meeting and to agree then to rotate the meeting place.

. Negotiations Leading to Settlement

.. Basics of Negotiations

For negotiations to be successful the communication between the parties must work
satisfactorily. The parties must be able to get their points and facts across to the other
party in a friendly and understandable way.There are many examples of miscommu-
nication. Once at the end of a negotiation session a European main contractor was
proposed a settlement solution by a subcontractor in a very short, fast and quite ar-
rogant way. As a result the Main Contractor failed to understand that it was a serious
settlement proposal to be accepted or refused. The communication failure was only
revealed later and therefore the settlement attempt failed completely.

Trust is another important factor. A conflict often originates from mistrust. Ne-
gotiations need a certain trust level between the parties at least in respect of honest
proposals, procedure, agenda, participants, time and place. Unwarranted changes in
proposals, planning, location and participants of a meeting can have very negative
effects on the chances of success. Trust in technical and other factual information
can be very beneficial for the negotiations and will pave the way to a successful set-
tlement. Furthermore trust can be built up during negotiations. One way of building
up trust is to produce reliable and fair minutes of the meeting and get them signed by
both parties at the end of each meeting. The preparation and signing of Minutes of
theMeeting is a good training in the drafting and eventually signing of the settlement
agreement.

The first meeting is especially important. Reference is made to Schedule .
“Agenda Checklist for First Negotiation Meeting”.

Informal contacts in between the meetings can enhance communication and
trust building. The informal contact is recommended to pass through a coordina-
tor on each side. Such coordinators should act as secretaries to the negotiating teams
and are responsible for progress, practicalities and preparation. The team leader or
chief negotiator is the representative of the party and the team leader presents the
position of the party and makes decisions on what to agree on or to recommend for
approval by Senior Management. There should always be a higher management level
back home at head office to refer to. If this is not the case, there is a risk of a “lose–
lose” situation (the opponent takes advantage of the active participation of a Senior
Manager, who can not return without a result).

Internal preparation and follow up on negotiations are very important. Table .:
“Analysis of parties’ positions” can be used to follow up on the development of the po-
sitions of the parties. In amajor contract the final account can be so complicated that
systematic calculation in a spread sheet is necessary. The systematic and terminology
can very well be shared by both parties.



. Negotiations Leading to Settlement 

Schedule .. Agenda Checklist for First Negotiation Meeting

. Purpose of meeting:
• Clarification meeting
• Settlement investigation meeting
• Negotiation meeting

. Meeting formalities proposed and agreed:
• Agenda & Minutes of Meeting
• Participants and team leaders
• Meeting frequency, schedule and places

. Establishing the factual background for the claim and disagreement
• Background
• Agreed facts about what happened
• Not agreed circumstances of what happened

. Claimant’s position
• Cause – effect – claim by claim
• Contractual justification – claim by claim
• Consequences on the work and time schedule
• Estimation of extra costs
• Claimant’s proposal and position

. Defendant’s position
• Cause – effect – claim by claim
• Contractual justification – claim by claim
• Consequences on the work and time schedule
• Estimation of extra costs
• Defendant’s proposal and position

. Points that need to be investigated further
• Facts about what happened
• Cause – effect
• Contractual justification and interpretation
• Estimation and documentation of extra costs

. Other proposals
• Procedural issues and proposals
• Material issues and proposals

. Next meeting
• Date, Place and time
• Participants (each party decides their own participants)

.. Attitudes and Behaviour of Negotiators

In order to obtain good communication and thereby enhance a settlement result,
there is a need for the right attitude and behaviour of the negotiators. This requires
in our opinion the following seven qualities:

A. Patience in presenting, explaining and arguing the case
B. Ability to “get across the message”
C. Flexibility in finding solutions and seeking compromises
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D. Keen to make results by consensus and demonstrate the will to make compro-
mises in order to close an agreement

E. Stamina to continue the work for days until a result is achieved
F. Sensitiveness in understanding the other party’s background, arguments, reason-

ing and position
G. Sufficient command of the negotiating language and diplomatic capabilities

. Making the Agreement for a Settlement

.. Basics of a Commercial Settlement

A negotiated settlement is by experience much better than a court “confrontation”
because it is faster, more likely to be successful and less costly. Finally it is much better
for the future business not only between the parties involved but generally. We will
come back to the cost aspect. Here we will only mention that normally a negotiated
settlement of major contractual issues takes weeks or months to achieve, whereas
litigation normally takes years.

Many factors are involved in making a negotiated commercial settlement as de-
scribed in this chapter, but in our opinion two factors are the most important ones:

A. A careful understanding and analysis of the position and the reasoning of the
other party

B. A neutral and objective estimation of the predicted outcome

Very often negotiators are so excited by their own claims position, which they tend
to overestimate due to emotional factors. The advantage of negotiations is that they
force us to understand and analyse the facts and reasoning put forward by the other
party regarding our claims. Thereby they form a more realistic basis for our own
evaluation of a likely outcome in a possible litigation.

Thenegotiation also enables us to influence the other party, where our arguments
are strong and vice versa.Thiswill bring the two positions closer to reality and to each
other.

.. Final Settlement Discussions

When all claims have been carefully presented, documented, justified and discussed
it is time to map them together in a factual and neutral way and put money on them
so that the total amounts involved can be summarized as shown in Table ..

Finally the net amount to be paid by one party to the other has to be agreed
and the conditions under which the payment will be made have to be attached. It is
recommended to start with agreeing on the conditions assuming a net amount can be
agreed upon. Especially the payment conditions need to be perfectly clear and safe.



. Making the Agreement for a Settlement 

.. Drafting the Settlement Agreement

As soon as the parties can envisage that a settlement might be within reach they
should start drafting the settlement agreement, sowhen the final net amount has been
agreed together with conditions and actions, it can, without too many problems, be
inserted into the agreement text for final scrutiny and signing.

Schedule . “Checklist for drafting of settlement agreement” gives the main
points to include in the draft. It is very important to consider the following questions
before the drafting starts. The first question is, whether the settlement agreement is
in line with the contract and the conditions and obligations of the agreement fully
respect the contract. The second question is whether the settlement agreement can
be enforced and executed without further agreements. If these two questions can be
confirmed, then the parties can go ahead with the final drafting and signing of the
settlement agreement as outlined.

If not, the parties definitely need to consult with their lawyers. That is also to
be recommended if any of the settlement obligations are outside the contract scope

Schedule .. Drafting of Settlement Agreement Checklist

. Reference to the Contract and Parties clearly identified (identical with contract parties)
. Place and date of settlement agreement and authorized representatives of parties signing

incl. full name and title
. Claims included in a full and final settlement each clearly identified with reference to let-

ters (especially the notification letter), minutes of meetings and to the respective contract
sections

. Claims and issues not included in this settlement agreement
. Net settlement currency amount in figures and words
. Payment conditions clearly specified (when, where and how)
. Consequences of possible late payment of settlement compensation – interest rate speci-

fied
. Conditions for the settlement agreement

. Work to be completed or rectified
. Supplies to be delivered
. Acceptance of supplies, works, services and documentation
. Obligation to supply spare parts and render services incl. conditions
. Delivery schedule
. Warranty obligations
. Release of financial guarantees
. Other conditions

. Consequences of the settlement agreement
. Global commercial settlement without prejudice to other claims
. Confidentiality
. Payment amount, conditions and execution details
. Acceptance of supplies, works, services and documentation
. Provisions for handling of potential disputes arising from the execution of the settle-

ment agreement incl. governing law and dispute resolution provisions
. Other consequences of the settlement e.g. remaining obligations under the contract
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and/or if ongoing or complicated delay situations are involved. But it is still recom-
mended that the negotiations to be lead by the business managers of the parties and
not by the lawyers.

.. Concluding and Signing the Settlement Agreement

The signing of the agreement should be made immediately upon having agreed on
the net amount and the conditions of the settlement. In surprisingly many cases the
settlement agreement is signed at a later date and this is often causing “some clever
guys” to try to introduce new aspects and thereby causing serious and unnecessary
problems. In order to achieve a “once through settlement agreement”, it is recom-
mended to exchange drafts of the final agreement before the parties meet for the
final negotiation and the signing.

The team leaders should prepare themselves for signing of the agreement bymak-
ing telephone calls to their respective head offices in order to obtain approval or clear-
ance of the signing of the settlement agreement. It weakens the position of the team
leader, if he has to come back with changes as instructed by his Top Management,
especially if they are of non-principal importance.

All pages should be initialled, including exhibits and attachments which form an
integral part of the settlement agreement and should always be signed prior to the
time of signing the agreement text itself.

As the purpose of the settlement is to re-establish or improve cooperation be-
tween the parties the settlement agreement should be acceptable to both parties and
enhance the spirit of cooperation. Therefore payment conditions and other actions
should be clear and simple to avoid new disputes.

. Handling Break-down of Negotiations

Settlement negotiations might be stopped or might break down for mainly three rea-
sons:
A. The distance between the positions of the parties is too big to overcome at this

point in time
B. One of the parties is not able to formulate its position and/or decide, how to react

to the position of the other party (for instance due tomanagerial and/or financial
problems)

C. It is not possible to conduct real negotiations between the parties, because of
a lack of confidence, trust or similar problems

Reason A: In this case it is recommended to put the negotiations on hold in a waiting
position and resume them when both parties agree that the gap might be closed by
more flexibility.
Reason B: This is a difficult situation to solve. It will most likely result in litigation.
A special effort has to be made to overcome such a situation.
Reason C: In this case the parties seem to have a need to rebuild trust and confidence
from scratch. It can be recommended to split up the issues of the case and to start
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with minor and simple outstanding issues as for instance faulty delivery of parts or
a problem related to the documentation supporting an invoice. When this problem
has been solved, the parties can continue by solving other more complicated prob-
lems. An external mediator might also be of assistance if the parties can agree on
one person they both have confidence in. Or they might agree, each to appoint ex-
ternal representatives with no history in the project and no bad feelings about what
happened!

. Negotiations Parallel with Litigation

Parallel negotiations during litigation are not only possible but also strongly recom-
mended. All litigation institutions (e.g. state courts or arbitration organisations like
ICC Court of Arbitration) accept and even encourage parallel negotiations between
the parties aiming at finding partial or global settlements.

The parties are not obliged to inform the court in charge of the litigation process
that the parties have started settlement discussions or negotiations. When a settle-
ment has been concluded, then it is necessary to inform the court (state or arbitration
court) in charge to stop the litigation process.

The Judges or the Arbitrators will most likely be pleased that the parties try to
settle out of court, the practical, technical or accounting issues, which are outside the
expertise of the Judges or Arbitrators.They definitely prefer to deal with the principal
legal matters and advise the parties accordingly, enabling them to negotiate details,
acceptance of the project, and its final accounts.

Even when the parties agree on a final settlement including some legal issues, the
Judges or the Arbitrators will in most cases be happy. As outsiders they are likely to
wonder, why the parties have not been able to settle the issues or conflicts before.

The lawyers will recommend the parties tomark all written material handed over
to the other party: “Without prejudice to the legal andmaterial position of the parties
in the litigation – both parties reserve all their rights”.

. Executing the Settlement Agreement

No settlement can be considered as concluded until the agreement has been fully
executed i.e. all remaining supply and works have been satisfactorily performed and
signed off and all payments and/or release of guarantees have been made.

The effort invested in reaching the settlement should be continued during its ex-
ecution. Otherwise all the efforts are wasted. Often the follow up on the execution of
the settlement agreement after the signature is too weak, resulting in delays and in
the worst case in a continued conflict.

Sometimes the settlement is only formalized in a short preliminary agreement
signed to be followed and replaced by a “legal correct” version. This dual stage agree-
ment method is not recommended as it often leads to an unnecessary complicated
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negotiation. Either the lawyers participate in the drafting of the first settlement agree-
ment or they do not participate at all. Formost settlement agreements their main role
should be to draft or revise the settlement agreement text from a contractual point
of view.

Approval and ratification of the agreement by Senior Management after the con-
clusion of negotiations and immediate signing of the agreement can not be recom-
mended. Our advice is, that the team leaders on both sides have full power to negoti-
ate, draft and sign the agreement and execute it afterwards. It is their obligation and
interest to get approval or clearance from Senior Management prior to negotiations,
and at the latest before the final round of negotiations including the signature of the
settlement agreement.

. Negotiation of Delays and Extension of Time

Previously most contractual conflicts were related to extra supplies or extra work,
to specification issues or to limits of supply or work. Nowadays it seems that the
emphasis has shifted to delays!

The focus on delays is caused by shortening of delivery time or completion time
and the fact that clients are becoming more and more strict on keeping the contrac-
tual time schedule, which means that penalties and delay damages are claimed and
collected in case of any delay.

Inmost Engineering, Supply andConstructionContracts the planned and agreed
time of delivery (or of completion) is determined by a fixed date. In order to establish
at which date, the Supplier or Contractor actually delivered or completed their works,
written evidence has to be established, preferably with the signature of both parties
(e.g. certificate of substantial completion). If that date is at or before the planned and
agreed delivery date, the Contractor has delivered on time; if the date is later, there
is a delay, which is considered the Contractor’s delay, if he can not prove otherwise.

Contractually the Contractor will in principle bear the responsibility for all de-
lays including delays caused by factors beyond his controls i.e. Force Majeure, delays
caused by the Clients, by other Contractors/Suppliers or by local authorities unless
the Contractor can prove otherwise!

In order not to become responsible for other parties’ delays, the Contractor needs
to protect his “contractual delay interests” by acting when the delay occurs.

This action to protect his “contractual delay interests” should in our opinion con-
sist of the following activities:

• Collection of factual evidence that a delay causing factor occurred and for which
reason

• Registration of witnessed evidence
• Delay notification to the other contract party including description of expected

consequences
• Registration of the delay factor and its consequences – computation of cost si-

multaneously with the consequences
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• Relate delay evidence to contract clauses as justification
• Preparation of a delay file for the other party
• Negotiation of delay consequences in terms of time extension and extra cost
• Settlement of delays simultaneously with project progress instead of waiting until

the project is completed

The delay file is recommended to consist of the following sections:

• Description of the delay causing events and the consequences – very factual incl.
documentation of evidence

• The Contract provisions that describe the work or supplies influenced and the
distribution of obligations and responsibility to the respective parties

• Description of the factual deviations between what was foreseen in the contract
and what actually happened

• Analysis of cause – effect relation: Only effects directly caused by delay causing
events can be considered and if other factors are involved (e.g. own shortcoming)
it will reduce or eliminate the accepted delay effects!

• Estimation of the time extension which should be requested on contractual
grounds only (delay directly caused by the event and provided that diligent action
has been taken by responsible party)

• Estimation of the additional costs claimed e.g. cost of staffing in the extra period
of delay

The volume of such a file can be – pages including documentation. As the claim
preparation work has to be done at the same time as the delay occurs, and simul-
taneously with project progress, it requires competent staff and resources. If these
resources are not available, then the delay file will not be prepared and can not be
presented or will be rejected as insufficient and extension of time will not be granted.
We recommend to use an outside expert for file preparation if the in-house capacities
are not sufficient.

It is crucial to prove the following two relations:

. That the event causing the delay was not at all within the responsibility or control
of the claiming party

. That there is a direct relation between the event causing the delay and its effect
on the work, and that it is really causing extra costs

When more than one delay occurs or has occurred it might be difficult to keep track
of the various delays and time extensions claimed. Figure . based on Microsoft
Project  Gantt diagram is a systematic, professional and precise way of present-
ing the starting and end dates, the durations of the contract period, the delays and
the extension claimed. Schedule . is a short description on how to operate this
method.

Even when the delay file is made according to the claim requirements as stated
above, it takes a lot of courage to present it to theClient in a seriousway, right after the
delay has been notified. Inmost cases the Client would try to postpone the discussion
and the negotiation until after completion. But the Contractor’s Project Manager has
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. Regional Differences 

Schedule .. Guidelines for mapping delays in Microsoft Project 

. Contractual time schedule – insert the following data from the contract and the signed
amendments:
. Agreed start date as per effective contract (specific date)
. Agreed total duration as per effective contract plus signed amendments (in calendar

days)
. Agreed end date as per effective contract plus signed amendments (specific date)

. Actual schedule
. Actual start date (specific date)
. Actual total duration (in calendar days)
. Actual completion date (effective date of acceptance certificate) (specific date)

. Mapping of overall delay: Actual completion date (.) minus Agreed end date (.)
. Claimed delays

. Claims for extension of time should be organized in groups each containing claims
time wise next to or overlapping each other, so the system can calculate the overall
time for each group. This information assists the evaluation.

. One activity for each claim: claimed start date, duration and end date
. Extension of time

. Evaluated likely decided extension of time (settlement between the parties or award
by court or arbitration tribunal)

. Factors to be taken into consideration in the evaluation
.. Notification in due time
.. Contractual justification
.. Proof of start date, duration and end date
.. Degree of progress at disturbance or hindrance

. Contractors delay: Overall delay minus total evaluated likely extension of time

to convince the Client to discuss, negotiate and settle the delay file when the delay
occurs or just after, since then his position is much stronger than after completion.
The Client will of course be more easily convinced, if he can trust, that the extension
of time granted, will not necessarily change the agreed completion date (on a best
effort basis). Furthermore it helps, if the Client is convinced that the Contractor’s
Project Manager is a valuable guarantee for a successful project implementation in
all aspects including trying to catch up delays.

From the Contractor’s Project Manager’s point of view this method has the ad-
vantage of laying the foundation for a more fact based and fair project completion
time and acceptance date and the settlement of the final accounts.

. Regional Differences

There are definitely different business or project cultures between continents, regions
and countries. An example is the rule in Zimbabwe that, in order to enter certain
restaurants or nightclubs, it is required to wear jacket and tie or traditional African
outfit (incl. safari dress with long trousers). A dark blue safari suit will definitely com-
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ply. But in Nairobi, Kenya such a dark blue safari suit is considered the uniform of
drivers and therefore totally unsuited for company managers contrary to Zimbabwe.

Style and formalities vary from country to country, continent to continent. An-
other example is punctuality. InGermany punctuality for ameeting is amust whereas
in other countries a little lateness is a normal sign of importance and seniority. But
the use of local traditions must be handled with great care in order to avoid being
impolite.

Working habits and problem solving methods in business vary in line with re-
gional cultures. As an example Asians seem to be closed and secretive people in their
habits and their methods except between very close friends. North Europeans and
North Americans seem to bemore open, talkative and direct in their relation to other
persons.

Regional differences in risk assessment have been studied systematically and sci-
entifically (Yates ) and they found a markedly higher degree of overconfidence
among a Chinese test panel than a USA test panel!

With the increasing globalization these differences might with time diminish or
even disappear. But irrespective of regional aspects there are definitely significant dif-
ferences between individual persons involved first of all in style, habits and methods
applied and to a lesser extent in substance.

In South America the long term personal relations between the key persons are
extremely important and very critical for commercial success, not only in selling and
contract negotiation but also in the execution of a contract. The personal relations
are a key factor in conflict prevention and in finding of compromises and settlements.
This aspect is normally underestimated in the boardrooms ofmajor USA, British and
Continental European Groups.

Although the style is very different and muchmore impatient in Asia, the impor-
tance of long term personal relations and trust is nearly at the same level as for South
America.

Consequently the interest in and study of the other party’s key staff is important,
when it comes to preventing or handling conflicts and making settlements. Turner
(Turner ) describes important factors as power distance, individualism, mas-
culinity, uncertainty avoidance of managers from different countries. Factors, which
we recommend to observe on an individual level. But be careful, the high profile indi-
vidualist, uncertainty avoiding Latino superman with a big taste of power, does also
exist in non-Latin countries!

. Case Studies

This book contains a number of project case studies of which one has already been
used in Chap. .The case studies are prepared by one of the authors, whowas directly
involved in the projects when implemented years ago. Therefore they are subjective,
it must be admitted, but to a lesser degree now - years after they happened. The case
studies are built up in  sections. First the facts about the projects, its partners and
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the conflicts are described. Second comes a description of the conflict development
and third the writers’ comments and lessons learned.

The presented case studies come from projects in North Africa, in the Middle
East, in Europe and in Asia. After the presentation of the project case, there will be
a short discussion about regional differences in conflict prevention and settlement
making.

The purpose of this section at the end of Chap.  about settlement negotiations
is to discuss these approaches and methods in the context of real project experiences
and to inspire the readers to think about the recommendations and transform them
into use in their daily project work, handling disagreements and conflicts.

.. The RawMaterial Plant

A) Description of the Conflict

• On a major process plant turn-key project in Africa a number of disagreements
between the Europeanmain contractor and the South European civil subcontrac-
tor on invoicing the civil works and building works by bill of quantities, on scope
of work, on variations, onmilestones and on delays developed into a general con-
flict, threatening the progress and the project completion. The project was about
 months delayed. And the civil contractor had started international arbitration
on scope, delays and compensations.

• Site claims officers on both sides flooded each other’s site organizations with nu-
merous accusation type claims letters but face-to-face contacts between the two
parties about the conflict or the underlying disagreements were practically non
existent.

• A specific case, regarding installation of defective buildingmaterials, cameup and
the main contractor requested immediate replacement due to faulty workman-
ship or materials by the civil contractor free of charge, which the latter refused
without a variation order claiming that the damages to the building materials
were caused by the main contractor’s operation.

• The main contractor then proposed that the arbitration tribunal should appoint
an independent expert to decide the reason for the defects/breakage. The expert
was appointed in agreement and his conclusion was that the main contractor’s
reasons were correct. As a consequence the civil contractor rectified the defective
building materials installed on his own account.

• Simultaneously the parties were improving their business relations on the con-
struction site and consequently achieved satisfactory progress.

• The main contractor was encouraged by the first expertise and then proposed
that the Tribunal again appointed an independent expert to decide the reason
for the leaking service tunnels underneath the plant. The expert was appointed
on mutual agreement and his conclusion was that the civil contractor’s reasons
were right. The result of this expertise came as a great surprise to the main con-
tractor, who believed he had prepared himself carefully including asking another
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civil contractor to analyze the case with a conclusion in favor of the main con-
tractor. Cost of rectification – kept to a minimum – was then borne by the main
contractor.

• The process plant was finished and commissioned with a delay of  months. It
was able to produce an excellent product quality, at a rate exceeding the guarantee.
The clientwas extremely satisfied and signed amajor technical assistance contract
with the main contractor.

• The international arbitration on scope of work, delays and compensations be-
tween the civil contractor as claimant and the main contractor as defendant was
finally decided after  years, and the compensation amounts were settled by direct
out of court negotiations. The arbitration costs were very high for both parties.

B) TheMain Elements of the Conflict

• Both parties experienced financial problems either on company level (the civil
contractor was merged twice into bigger groups) or on project budget/result
level.

• Apparently none of the parties sufficiently analyzed the position or interests of
the key staff personalities of the other party and its consequences (ref. Chap. ).

• None of the parties used internal Monitors of Litigation at the early stage (ref.
Chap. ) or an external Mediation regarding the main claims (ref. Chap. ).

• The key staff on both sides did not possess or was not allowed to use a “give and
take” behavior.

C) Comments on Lessons to Be Learned from the Case

• Theparties could have benefited, if they had faced reality at an early stage and had
recognized the upcoming conflict with the chance of taking preventive actions

• Use of a “give and take” attitude at an early stage, use of a monitor of litigation
and use of better relations between the key persons of both parties could have
prevented litigation and saved significant costs and management time

• An expert institution provided for in the contract could have helped the parties
much more than the “ad hoc” experts used.

.. TheMineral Processing Plant

A) Description of the Conflict

• During design and construction of a mineral processing plant the Owner and
the process supplier/Contractor experienced two conflict situations: first on the
design, and later on the quality of the installation of the lining in a process vessel
of the plant. Both conflicts were finally resolved by negotiations, but in at least
one of them the parties were on the brink of “a hot litigation” during project im-
plementation. The last situation also led to a conflict between the lining material
manufacturer and the supplier.
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• The contract was an Owner biased FIDIC type of turn-key contract. The Owner,
being also “The Engineer”, had contractually strong powers. The contract con-
tained a general “fit for the purpose” clause and prescribed ICCarbitration, taking
place in the Owner’s country, and governed by the laws of a European country.

• In the first request The Engineer took the Contractor by surprise in his demand
for a more expensive lining in a much greater area of the vessel than foreseen by
the Contractor. A requirement that most likely was unnecessary, but the Con-
tractor was not prepared to defend his original proposal in the right contractual
way, stating that “this solution is fulfilling all the specifications” and the “fit for
the purpose” requirement. Consequently the changes requested byThe Engineer
are unnecessary!

• In the second request The Engineer rejected the lining as installed, because the
joints did not fulfill the supplier’s and the designer’s own specification regarding
the width of the joint. Awidth of mmwas prescribed but no tolerance was spec-
ified, so areas withmeasurements of ,mmand ,mmwere refused. In this case
the Contractor was much better prepared and had done his homework. In order
to reinforce his position he openly arranged and financed two independent ex-
perts of different nationalities to give their appraisal and beforehand declared that
he would without hesitation follow their possible recommendation for necessary
improvements.

• The experts generally accepted the installed lining as “fit for the purpose” but still
recommended minor modifications. Consequently the contractor informed The
Engineer, that he challenged his decision and that if the lining was not approved
the case would be brought to arbitration. Then The Engineer backed down and
accepted the liningwithout anymodifications, not even theminor ones suggested
by the experts, and agreed in principle with the Contractor.

B) Main Elements of the Conflict

• The Owner tried to gain time because of a general logistic problem of the plant,
which was under his responsibility.

• The power game picture was blurred by a “mail box” main contractor formally
acting in between the real parties (ref. Chap. ).

• In the first situation the Contractor did not understand the correct contractual
procedure and did not analyse the position of the other party and the conse-
quences (ref. Chap. ).

• Apparently none of the parties analysed the interests and key staff personalities
sufficiently (ref. Chap. ).

• Therewere limited social or personal relations between the key staff on both sides.
• In the second request the contractor’s key staff was better prepared and allowed

to use a “give and take” behavior (ref. Chap. ).
• As the liningmaterial supplied was off-specs in terms ofmeasurement it had to be

reworked on site by theContractor to fulfill the specs of  mm(no tolerance).This
of course made the Owner very interested in the case and gave him inspiration
to raise the issue and disapprove some lining already installed.
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• The contractor tried in vain to settle his claim of extra rework costs with the man-
ufacturer of the lining. The Contractor then brought the case to court litigation
where the Contractor lost.The Contractor then appealed the decision to a higher
court instance and called the manufacture’s Quality Assurance staff for witness
hearing, which appeared to be quite damaging for his position. After that the
parties agreed to negotiate and settle the claim, which was done.

C) Comments on Lessons to Be Learned from the Case
• The  requests described and the issues experienced are quite typical in interna-

tional engineering, supply and construction contracts.
• It is recommended to analyse an upcoming conflict situation carefully, decide

a strategy and execute the strategy instead of “playing it by the ear” and try the
negotiation way at a chosen point.

• Keep negotiation contact the whole way through.
• Settle the disagreement as soon as possible and get on with the project progress

and completion.
• Sometimes a short litigation (or part of) is necessary to get the party to the ne-

gotiating table!

.. The Food Processing Plant

A) Description of the Conflict

• In a food processing plant turn-key project in South-Western Asia a number of
disagreements on alleged deficiencies of the nearly completed plant between the
North European Contractor/Process Supplier and the local Owner appeared at
the end of the installation.

• TheContractor found it very difficult to settle the series of disagreements because
there were too many vague claims that he found were outside the scope of the
contract. The owner threatened to call the % performance bank guaranty (on
demand type) by requesting “pay or prolong” a couple of times. The contractor
was forced to prolong.

• The contractor proposed a joint mediation by  independent experts with proven
practical operational and maintenance experience in similar plants and working
for a reputed international independent inspection and quality assurance com-
pany. The Owner did not react but maintained his position and again threatened
to call the performance bank guarantee.

• The contractor ordered the proposed expertise by the  independent experts on
his account and it was carried out and nearly completed (approx. %) when the
Owner expelled the experts by applying threat of violence (local tribesmen as
plant guards appeared armed with Kalashnikov submachine guns pointing at the
experts).The expert’s report was issued and the Contractor right away confirmed
his willingness and on his own account tomake the fewminormodifications sug-
gested by the experts, who substantially judged, that the plant had been delivered
and installed according to the contract and was fit for the purpose.
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• Then the contractor’s project manager approached the owner himself and they
agreed to meet on neutral territory. This leads to an agreement on some minor
modifications (other than the expert’s recommendations) and to the release of
the bank guarantee. Later the plant was accepted by the Owner.

B) Main Elements of the Conflict

• The Owner experienced serious financial problems jeopardizing the production
start (ref. Chap. ).

• For special reasons there were only limited social or personal relations between
the key staff on both sides and especially between the Owner himself and Senior
Management of the Contractor (The Contractor’s Execute Vice President who
negotiated the contract with the Owner personally had retired and was not used
for mediation despite being available).

• The key staff on the Contractor’s side had conflict resolution experience and was
allowed to use a “give and take” behavior (ref. Chap. ).

C) Comments on Lessons to Be Learned from the Case

• Analyse the upcoming conflict situation carefully, decide a strategy and execute
the strategy.

• Keep negotiation contact with the other party the whole way through and use
external experts as witnesses.

• Settle the disagreement as soon as possible and get on with the project to reach
completion (could in this case have been achieved earlier).

• Keep an open eye on the tactical situation and utilize openings for negotiations
to reach a settlement.

.. The New Technology Plant

A) Description of the Conflict

• In a small turnkey project for an industrial client in the Mediterranean region
the Supplier/Contractor experienced severe difficulties in achieving the guaran-
teed production in terms of quantity for new technology equipment installed in
a process line. The gap was significant and the stop of production was at stake.

• The Owner was very upset and dissatisfied and requested immediate action by
the Supplier/Contractor to remedy the defects and threatened to call the “on de-
mand” performance guarantee.

• The Supplier/Contractor chose to work closely with the Owner to try to main-
tain the maximum production possible and to keep the Owner informed of his
remedial actions and plans.

• The Owner’s production had first priority and process and/or equipment modi-
fications had second priority.

• The Supplier/Contractor kept a very close contact at Project Manager and Project
Director level with their counterparts at the Owner’s organization.
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B) Main Elements of the Conflict

• The Supplier/Contractor used newly developed process equipment not yet fully
tested and proven in industrial application.

• The Owner had not been informed that he had bought an insufficiently tested
new technology.

• The contract had normal commercial conditions and did not take the testing and
developing aspect into consideration.

• The Owner felt insecure about the situation and the risks but did not seriously
consider to cancel the contract because of the high degree of the Supplier’s/Con-
tractor’s engagement.

• The Supplier/Contractor hesitated to inform the Owner of their own uncertainty
regarding the solution finally implemented and working satisfactorily.

C) Comments on Lessons to be Learned from the Case

• Commercial projects are definitely not suited for process and equipment devel-
opment, especially not for newly designed equipment.

• The Supplier/Contractor had to bear the extra costs with no compensation from
the Owner, but avoided contract cancellation or court cases and penalties.

• In other cases the authors have experienced projects where the Suppliers/Con-
tractors have decided or had been forced to give up for financial reasons or lack
of resources and have ended up in lengthy and costly litigation, costing more than
the extra cost would have been if they had followed the same path as above.

.. The Semiconductor Project

A) Description of the Conflict

• A major US – Thai Joint Venture (JV) semiconductor project in Thailand was
breaking the grounds in /.

• The US-Thai JV hired a US Main Contractor for the installation of the imported
process equipment as well as for the local auxiliary equipment.

• The USMain Contractor established a % affiliate company in Bangkok, Thai-
land.

• TheUSMainContractor engaged aThaiMechanical – Electrical Engineering and
Installation Company (M&E Contractor) to engineer and execute the electrical
installation and the air conditioning as his subcontractor.

• When the buildings were coming to their final stage, the US Contractor ordered
the Thai M&E Contractor to start to install electrical conduits and prepare the
electrical installation on a small scale and on the basis of time spent and agreed
daily rates before the arrival of the imported equipment.

• Work for approximately THB  million was carried out and invoiced by the Thai
M&E Contractor, but not paid.
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• Due to the financial crisis that hit Thailand in mid  the work was stopped,
the site abandoned, the project cancelled and the US Main Contractor withdrew
fromThailand leaving theThaiM&EContractor with an unpaid debtor position
of approximately THB mil. (severely needed during the financial crisis in order
to survive).

• The Thai M&E Contractor presented his case in a very comprehensive case de-
scription to a topNewYork law firm known by theManaging Director of theThai
M&E Contractor. The law firm accepted to represent the Thai M&E Contractor
for a nominal fee in the start phase.

• The strategy was to go after the USMain Contractor’s main company in the USA,
as US Courts normally accept jurisdiction when US companies are involved.
A notification letter from the New York law firm was sent and followed up.

• After a fewweeks the case was settled between the parties for approximately THB
 million and paid up by the US Main Contractor.

B) Main Elements of the Conflict

• Start of a new cooperation between two companies from different continents and
cultures.

• Although the long term contractual relationship was not yet well defined between
the partners, an order to start work on preliminaries was issued to theThai M&E
Contractor.

• When the financial crisis hit Thailand, the US Main Contractor kept silent not
informing his subcontractor of the possible fate of the project

• TheThai M&E Contractor’s networking was not sufficient to warn about the risk
of a project collapse and especially of the sudden escape of the USMain Contrac-
tor.

C) Comments on the Lessons to be Learned from the Case

• Clear and short payment conditions and a careful follow up on unpaid invoices
reduce the risk significantly.

• The Lawyer’s action should have been taken earlier.
• Better and safer payment conditions could have been considered but were appar-

ently unrealistic.
• A personal relation between the expatriate staff of theThai M&E Contractor and

the Senior US Management Staff of the Main Contractor existed, but it was not
sufficient.

• Doing business and especially developing new business, as the Thai M&E Con-
tractor did, always involves the risk of doing business with the wrong people.

• TheThai M&E Contractor obtained a payment of THB  million in a settlement
with theUSContractor’sHeadOffice out of the approximately THBmil. already
invoiced. The Thai M&E Contractor did not have the management or financial
resources to fight the case in a US court.

• Awareness of regional cultural differences is important, but more important is it
to avoid the “business cowboys”.
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• In this case it is hard to say how the conflict could have been avoided, but it seems,
that theThai M&E Contractor had no other chance, than using the US Law Firm
to “force” the US company to agree to negotiations.

. Conclusion to Chapter 

Theconclusion of this chapter is that settlement of disagreements or conflicts by com-
mercial negotiations and agreements requires better interest in and understanding
of conflict sources, causes and stages in order for the parties to make an active inter-
vention to stop the conflict escalation, before it destroys the cooperation of project
implementation and ends up starting a litigation or arbitration.

“The strategic and pragmatic approach” is described and recommended as a gen-
eral project management policy and practical approach. One of the most important
practical measures to implement “The strategic and pragmatic approach” is system-
atic and regular project and construction site meetings with an agenda and minutes
of meeting signed by both parties.

Another important prevention factor is the better understanding of the other
party’s position, key staff and company situation.

A commercial negotiation requires careful preparation and this includes realistic
evaluation of the other party’s position and claims and then of one’s own.Here there is
“room formuch improvement”. Inmany cases a party over evaluates its ownposition,
and/or there is hardly any evaluation of the other party’s claims, considering these
claims as unjustified and rejecting them without any objective analysis. This has lead
to many negative surprises later on!

The chapter contains a number of recommendations, forms and checklists on
how to improve the negotiation process by organising, evaluating, building trust
and applying good practises including constructive negotiation meeting agendas and
minutes of meetings. Advice is given on the points to be included in the settlement
agreement and attention is drawn to the importance of drafting the agreement in such
a way, that it finally resolves all the issues and disagreements involved by its proper
execution and thereby not giving raise for new disagreements.

The chapter also deals with handling of a negotiation break down, how to re-
sume the negotiation later and how to conduct negotiations parallel with litigation
or arbitration. This is not only allowed but also normally encouraged by judges and
arbitrators.

Negotiations of delays and extension of time is a very difficult type of settlement
negotiation and is therefore often postponed to the end of the project in conjunction
with final accounts settlement. This is in our opinion wrong for two reasons – the
first is that the positive effect on progress by a settlement will be lost, and secondly
that such a postponement risks to mix up the delay issue with other issues resulting
in an unfair solution for the contractor.

Finally five case studies illustrate conflict handling, negotiations and dispute res-
olution (by negotiations or by litigation/arbitration) supporting our general conclu-
sion.



. Questions on Chapter  

Settlement by negotiation is difficult and painful for both parties. It requires a lot
of hardwork, deep creativity and plenty of understanding of the other party’s position
and situation. The result seems not at all satisfactory for any of the parties, but it will
normally be considered reasonable and prudent, given the circumstances; despite the
emotional hardship. But most important it is productive for the project completion
and quality.

No wonder why the parties during this process are looking at litigation as the
best way to establish justice by a professional judge or by professional arbitrators.
But in most commercial cases they do not establish justice i.e. who was right and
who was wrong and their proceedings take years and are very costly. The final re-
sult in form of the verdict or an award on the project conflict claims might not
be very different in form or content to a compromise the parties could and should
have agreed upon much earlier by themselves. This especially applies to delay con-
flicts, an area of increasing importance. If it is made by the parties themselves, right
away after the event, the result is strengthening the cooperation to the benefit of the
project.

We recommend that the Management of the parties involved in international
projects resolve their disagreements or conflicts by a negotiated agreement.This pro-
cess is basically similar to the one characterizing their daily business.The earlier they
take the initiative to negotiate and settle, the better. A proverb says that “the master
comes from practise”!

. Questions on Chapter 

. Identify  indicators, which describe an unresolved disagreement as risking to
evolve into a conflict.

. Describe  practical countermeasures, which can be used to prevent a conflict.
. Write  (of which minimum  were unsuccessfully handled) case studies about

conflict handling from your own professional or private life along the same steps
as in the Case Studies in Sect. . above.

. How can your future conflict handling process and commercial negotiations be
improved in order to reach a settlement agreement faster and smoother? Please
mention  initiatives.

. Please draft a settlement agreement that you believe can be accepted by the other
party in one of the unsuccessful case studies in Question .

. Have you been involved in a delay claim situation involving a request for exten-
sion of time andwhatwas your experience?Write a Case Story following the same
steps as in Sect. . above.

. How can handling of such a situation (Question ) be improved?, base your an-
swer on Sect. . “Negotiation of delays and extension of time”.

. Do youhave experienceswith local traditions and customs, influencing and inter-
fering with commercial settlement negotiations and what was your conclusion?
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 Litigation, Arbitration and Mediation Contributing
to Conflict Settlement

Abstract. Chapter  discusses the various existing procedures to solve conflicts in a major
project. Whilst it is not the scope of this book to analyze the legal aspects of conflict resolu-
tion, this is left to the lawyers, it is the aim to look at conflicts from a Senior Management’s
and Project Manager’s point of view and to give him assistance in solving the conflicts with
his means or to prepare an eventually unavoidable litigation in the best way for his company.
Chapter  has stressed the various aspects of successful negotiations for conflict settlement and
this Chap.  will elaborate on how to prepare and to pursue successfully legal proceedings, be
it in front of a state court, in front of an arbitration tribunal or in mediation.

The authors consider the role of a “Monitor of Litigation” as crucial for successful man-
agement of a litigation case. Many parties make the mistake to use the Project Manager as the
key person to run the litigation, since he is considered to be the one, who knows the project
best. Whilst this is true, he has a major disadvantage, he is biased and his views might be ob-
scured by personal interests, mistakes he might have made, burdened by difficult relations to
persons from the other party, etc.We shall therefore elaborate on the reasons to use a Monitor
of Litigation and on his tasks in the course of litigation.

We shall thendiscuss aspects of a strategy, if legal proceedings seem tobe unavoidable.This
strategywill be decisive for which form of conflict resolution will be preferred, a soft resolution
method (Sect. .) or a litigation at a state court or an arbitration at one of the arbitrations
institutions (Sect. .). The resolution will, of course, not only depend on one’s own decisions
but also on the decisions of the party one is in conflict with. Section . develops two case
studies and some questions to students.

Key words: Mediation, Litigation, Monitor of Litigation, Corporate Pledge, Mediator, Nomi-
nation of Mediator, ADR, Alternative dispute resolution, Legal proceedings, Arbitration, ICC,
Project Manager, CIETAC, Disputes, Early Warning System, Litigation Cost, Expertise, Net
Work Analysis, Third Party Inspector, Chinese Law, American Arbitration Association, Inter-
national Commercial Arbitration Court, ICAC, Chinese International Economic and Trade
Arbitration Commission, Corporate Pledge Model, Terms of Reference

. Project Manager and Monitor of Litigation

.. Comparison of the Tasks of Project Manager andMonitor of Litigation

The Project Manager is the key person with respect to success or failure of a project.
His interest is the execution of the project in the planned contractual time frame,
within the budget constraints and in line with the contractual technical and quality
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specifications. Throughout the project the Project Manager is in constant struggle
with his client and his subcontractors to achieve a successful project execution. He
and his team naturally commit mistakes, as do the managers on the client’s side as
well as on the subcontractors’ side. Such mistakes or omissions in the contract lead
to disputes and might eventually lead to litigation.

From the above it is evident that the Project Manager is not in an unbiased po-
sition when it comes to conflicts between the parties. Top Management of the con-
tractor, i.e. the superiors of the Project Manager, therefore need an “early warning
system” of conflicts in order to intervene before major damage is inflicted. It is not
the scope of this book to go into detail of such systems, itmay only bementioned, that
a number of elements for such a warning system should be in place at the beginning
of project execution. Such elements are given in Schedule ..

It is Top Management’s role to conclude from the early warning system, when to
bring in a Monitor of Litigation (ML).

The Monitor of Litigation has to come into the scene at a very early stage, when
conflicts become apparent. He or she should be a person experienced in project man-
agement and it should not be the lawyer of the company, or an outside lawyer. The
monitor’s role is to analyse the conflict from an unbiased position and to give advice
to the Project Manager and to Top Management of how to act with respect to the
conflict. During his analysis the Monitor of Litigation checks not only the company’s
own position with respect to legal, technical, financial, social, target date, etc. aspects
but also, and very important, he checks the documentation regarding the conflict in
order to have a sound written basis in case of legal proceedings with all the proof
necessary to defend the case. Schedule . gives a summary of tasks to be executed
by the Monitor of Litigation before legal proceedings start.

The advantage of aMonitor of litigation is not only the unbiased view of the prob-
lems, which could result in legal proceedings, but it is also his time availability for
doing the tasks in Schedule . without conflicting with the day to day work of the
Project Manager. If the Project Manager were charged to make the preparations for
legal proceedings the result would barely be of the necessary quality and his tasks as
Project Manager would suffer.

The Monitor of Litigation’s unbiased view of the problems tending towards lit-
igation is of utmost importance to give Top Management a clear view of the situa-
tion, before coming to a decision, whether to proceed towards legal proceedings or
to search an amicable settlement. The Project Manager has his opinion formed by
the day to day events on site, he will have his very special view of the reasons for the

Schedule .. Elements of an Early Warning System

• Tight regular bi-weekly or monthly budget control (frequency depending on project size)
• Regular budget-plan, time-schedule and progress control till project end
• Detailed network-analysis and regular network update
• Systematic and well structured reporting system to the client, to the subcontractors and

to the own Top Management
• Regular visits of Top Management to the construction site
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Schedule .. Tasks of the Monitor of Litigation

• Analyse thoroughly the problem causing the call for litigation
• Interview PM and PM’s staff with reference to the problem
• Collect all necessary proof (photos, material-specimen, etc.)
• Assemble a special file for litigation with all relevant documents
• Check for complete history of the project and the litigation problem (who was involved,

which documents existed before the contract was drawn up, etc.)
• Avoid disclosing his activity to the opposed party
• Collect outside documents such as e.g. weather charts, news from radio and TV, customs

documents, etc., which could be of importance
• Develop a strategy for conflict solution

problems, he might try to cover up for mistakes he or his staff have made during ex-
ecution, he might have a strained relation with the Project Manager or with some of
the staff of the opposing party, he might have a weak documentary basis for the case,
which he would want to avoid to become apparent, etc.TheMonitor of Litigation has
to be free of all these constraints, to which the Project Manager might be subject to.
Needless to say that the Monitor of Litigation should not be someone who had been
involved in the project, it should not be a former Project Manager of the project, who
had been replaced, nor should it be the Sales Manager or any former staff member in
the project. All this would only reduce his authority in performing his task.

.. TheMonitor of Litigation

The ideal profile of a Monitor of Litigation is someone, who
• has managed projects himself,
• has sufficient technical know-how of the project in question,
• has legal experience from former litigations or other sources,
• is skilled in negotiation,
• is diplomatic in his approach,
• has sufficient free time available to dedicate to the monitoring task,
• is not too young,
• has not been involved in the planning and/or execution of the project,
• has a certain seniority in the company,
• has the full support of Top Management,
• has a wide range of decision authority and
• who is available till the end of the legal proceedings.
Naturally the Monitor of Litigation has his costs, but this cost is well spent, if he does
a correct job and thus avoids the cost, which a badly prepared process in arbitration
or at court can produce. (One $ spent in preparation of a process is worth ten $ of
the final judgement.) Furthermore the cost of the expensive international lawyers
can be considerably reduced by the Monitor’s solid preparation of the case. It is of-
ten seen that the international lawyers are requested by TopManagement to prepare
the pleadings for court without having received a document which is prepared in-
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house by the company and which gives all the necessary input for the pleading writs.
Considering the hourly cost of an internationally experienced lawyer of somewhere
around  €/h, it becomes obvious that the Monitor of Litigation with a cost of
around  €/h is a wise investment.

TheMonitor of Litigation is ideally an in-house person with the above described
qualities. If such person is not available, it can be an outside person as well. Persons
with the above given profile can be found among the many independent consultants
from small consultant bureaus or “one-man” shows. Such an outside Monitor of Lit-
igation can perform all the tasks listed in Schedule . and thus in-house manpower
does not need to be withdrawn from their regular tasks.

With respect to the Monitor of Litigation it should finally be mentioned that he
should have experience in court proceedings and arbitrations besides his experience
as project manager.This experience will facilitate his task of checking the documents
and the evidence and possibly making the necessary corrections, adjustments or ad-
ditions. He is also the person to evaluate the pleadings of the legal adviser, once these
have been written.

. Considerations Concerning the Strategy for Litigation

When in conflict, people tend to consult a lawyer immediately without having well
analysed their case themselves. The lawyer will then give his opinion on the case and
in many cases suggest to initiate legal proceedings. Not all lawyers will give a com-
pletely unbiased opinion. To really be able to analyse the chances in litigation one
should first build up one’s own strategy, on the basis of which the discussion can be
held with the lawyer.

It should be kept in mind, that it is not the lawyer who wins or loses the case, but
it is the suing party. The lawyer assists with his legal knowledge and process expe-
rience, but the evidence that makes a case a winning case comes generally from the
party involved. The authors believe strongly that the strategy has to be developed by
the party and then discussed with the lawyer, since the party knows best what has
happened on site, and not the other way around.

The strategy should be developed by the Monitor of Litigation in cooperation
with the in-house legal adviser, if the party has such an adviser, if not, the strategy
should first be developed before consulting the external lawyer. Relevant points to be
considered in developing the strategy for litigation are compiled in Schedule ..

The different aspects to be considered when developing a litigation strategy as
listed in Schedule . are self-explanatory so we do not discuss them in detail here.
Nevertheless some observations and recommendations are made.

When describing the case at stake, note that specific attention should be paid to
an unbiased checkwhether the proof available is a real proof for the case and whether
the other party has more evidence to prove the contrary. Long years’ experience has
shown that the party which has its evidencewell documented is normally the one that
wins the case. In short this can be described by “Keep documenting your evidence
and prevail”. This advice goes towards the Project Manager during execution, who is
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Schedule .. Relevant aspects to be considered in a litigationstrategy

• Description of the case at stake, including the problems occurred, explaining technically
or financially why the problem is being disputed

• Listing of the claims or potential claims raised by the other party
• Listing of the own party’s claims
• Analysis of the chances for the respective party in each of the raised claims, using as basis

the documented facts, the contract and the laws governing the contract
• Simulation of legal proceedings requested by the other party
• Decision of, whether an outside independent expert should be consulted for advice on

technical questions and documentation of physical facts
• Estimation of the duration of the proceedings
• Estimation of cost: for the claims of the other party, of the tribunal, of the lawyer of the

other party, and of the own lawyer
• Estimation of receivables for the own claims
• Estimation of in-house costs for the Monitor of Litigation, for other personnel (technical,

administrative, commercial, Top Management) including travelling costs, records of the
own costs during the period of litigation should be kept at all means

• Estimation of implications on the ongoing project execution
• Analysis of other implications, such as image of the company, future relations with the

other party (client, subcontractors), tied up personnel in litigation not available for other
projects, etc.

• Estimation of whether the opponent will be able to pay in case that the outcome of the
case will be positive

• Balance of potential receivables and costs
• Decision of whether an offer should be made to the other party to settle the case

bound to pay special attention to the documentation of all events during engineering
and on site, even though the subject might not seem of importance.

The listing of the claims the other party could raise is of course a supposition, but
a good project manager knows the problems the client or subcontractor might raise.
It is very unusual that the other party does not have counterclaims in preparation as
well. It is absolutely necessary to analyse, whether there could be any counterclaims
before starting any proceedings.

To well analyse the possible counterclaims, it is useful to go through a simulation
of a litigation, which could be requested by the other party. In this simulation one
should execute the following steps (compare also to Schedule .):

• Which claims could the other party raise?
• How would they prove their case?
• Which evidence do they have (documents, witnesses, photos)?
• Which contractual clauses apply?
• Has there been any acceptance of the claims by the own staff?
• Eventual consultation of an outside expert on the grounds for the other party’s

claim
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• Consultation of the in-house lawyer on the grounds of the other party’s claim
• Analysis of the claims in money if the other side were granted these claims

In some cases it might be necessary to call in an outside expert. Such expert can give
an opinion on technical, financial or legal matters that might be under dispute. Most
of all, though, the outside expert can serve as an expert-witness and record facts that
might be covered up later on by the advancing project. Although the report of an
expert-witness will be considered a partisan-expertise by a judge, such witnessing
sometimes can be the only way of documentation by a third party. As experience has
shown, such an expert-witness has a much higher credibility in front of a judge than
an employee of the party. Naturally the best way for documentation by an outside-
expert would be if the opponent would agree on the selection of such an expert. But
such agreement is only a rather rare case. If the expert were accepted by both parties
before starting his mission, then the judge will certainly accept the report as a true
proof. By all means, the party that has engaged the expert-witness, always has the
right to call upon the expert as witness in front of the court.

Whilst it is difficult to estimate, how much (especially in-house cost) the other
party might request, the approximate costs of the court and the lawyers can be es-
timated. One should never estimate these costs on the low side, as experience has
shown adding some % to the first estimate would be wise.The cost of a state-court
can normally be inquired at the court; the cost is calculated normally as a percent-
age of the total sum under dispute (claim of both sides together, and counterclaims
added). If arbitration is chosen, the cost of the tribunal can be calculated accord-
ing to the rules of the Chamber governing the arbitration (e.g. Rules of the Interna-
tional Chamber of Commerce, Paris, see Tables . and .). If the court might call
for a technical expert, the costs for such expert (s) have to be added to the court’s cost.

Estimating one’s own costs at first seems to be easier. But experience has shown
that the in-house costs are always underestimated. The time spent by the different
in-house departments are constantly underestimated. Top Management, the design-
department, the execution groups, the project management on site, the financial de-
partments, the legal department etc. will be involved and cause costs. Travelling costs
for appearing in front of court, research on site etc. are often not being considered
sufficiently. Furthermore the different divisions of a company tend to use a cost cen-
tre such as the litigation cost centre as a convenient place to charge cost and reduce
the cost of their own centre.

The recording of in-house costs for litigation is of extreme importance. It is not
only necessary for Top Management as a decision basis, whether to go on with liti-
gation or to stop it and search an agreement, but it is also necessary for claiming in
case that the court decision is favorable. Not all the in-house cost will be accepted by
the court, even if the case is won by %, but it is important to be able to claim them
and let the court cut out, what they feel unjustified. Finally such records are valid for
future litigations as a reference.

Experience shows that most of the litigation on projects, especially international
ones, are started during execution.Thismight not be avoidable, since the cause for the
dispute might have an impact on the correct execution of the portion of the project
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still remaining. If, for example, a certain part of the necessary construction site of the
project is not available, or a local subcontractor enforced by the client does not and
can not perform in the way foreseen, or a specific equipment offered in the project
is no longer available, etc., then a solution has to be found before the project contin-
ues.

It is obvious that the start of litigation has an important impact on the willingness
to cooperate between the litigating parties.The readiness for compromise is normally
heavily reduced, the normal “give and take” necessary in any project will barely ex-
ist, since in every compromise the parties think of the legal proceedings. The very
human behaviour of “trying for revenge” will come forward and poison all relations.
Furthermore, during the ongoing execution, each party will try to find proof for their
case under dispute from the actions undertaken by the other party. Although most
legal proceedings start during the course of the project, it is recommended to avoid
them during execution by all possible means.

The analysis of implications outside the specific project must be made carefully,
such implications are e.g. image in the market, relation with the client or subcon-
tractor in the future, the influence on other ongoing projects with the same client or
the same subcontractor, the acceptance in joint-ventures with competitors for other
projects, etc. The loss of market position can be more costly than the benefits out of
the litigation. Another aspect to be taken into consideration is the binding of per-
sonnel or equipment in a project under litigation, which will not be finished in the
projected time-span, thus binding the assets.

When making the decision, whether to go for legal proceedings or not, the un-
quantifiable costs have to be included in the balance of benefits and costs, and should
even be quantified by some kind of estimation. Unnecessary to say, that the balance
betweenpotential benefits and costs should be very favourable to the benefits, a factor
of  between benefits and costs seems to be reasonable, otherwise litigation should
be avoided.

Finally the strategy for legal proceedings should carefully consider the factor
“time”. The duration of legal proceedings, be it in front of a state-court or in front of
an arbitration tribunal, tend to be very lengthy. An argument often used in favour of
arbitration is the shorter duration of proceedings in arbitration compared to state-
courts. Whilst this might be true in some cases, arbitration can still be very lengthy
in others. The authors have known arbitration tribunals which have lasted eight, ten
or more years. Thus the time arbitration might take, should not be underestimated.
In Sect. . further explication will be given on arbitration.

A rule of thumb regarding the length of arbitration and litigation is that a litiga-
tion in front of a state court will be shorter than arbitration, if the case is resolved
in one instance. If there are more instances then arbitration might be shorter, since
there is only one instance in arbitration.

After having well analysed all relevant aspects concerning the legal proceedings,
topmanagementwill have to take a preliminary decisionwhether to go to court. Once
they have taken such preliminary decision on the basis of the in-house analysis, only
then should the outside lawyer be involved and give his opinion on the basis of the
analysis presented.
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Nevertheless the authors have in some very complicated cases (commercially &
legally) experienced external lawyers to be useful in structuring the case from a legal
point of view at an early stage.

According to experience of the authors, the questions most often at stake in liti-
gation are to a much lesser extent legal questions than technical or economic ques-
tions, where the two sides interpret their contract differently. Only very seldom we
have seen that pure legal proceedings had to decide on the non-compliance with the
governing laws. In view of the fact that the claims at stake are economic or technical
questions, the authors strongly recommend that solutions outside of formal litigation
are sought. Intelligent negotiation or soft resolution methods are the better way than
going through formal legal proceedings (state court or arbitration).

Having performed the above analysis, the final strategy will come out as a result.
After consultation with the outside lawyer, Top Management will decide whether to
still go ahead with litigation or not. If such decision is to go ahead, then the strategy
for the litigation will be based on the results of the above given analysis. This strategy
then has to be developed together with the outside lawyer who will prepare the doc-
uments to be presented to the court in cooperation with the Monitor of Litigation.

The strategy will define which of the potential claims should be pursued. Only
those should be included in the legal proceedings which have a good documentary
basis and therefore a chance of being won, the doubtful claims should be left out,
since they will only increase the cost of the proceedings by increasing the sum under
dispute (see cost tables of the ICC in Tables . and .).

Next to having decided on the claims, a decision is necessary on how to approach
the other party. Presumably the direct negotiations have not been successful, there-
fore it has to be decided whether the foreseen contractual procedure (state court or
arbitration) will be selected or an intermediate step will be taken, which could be
a “Mediation” or a “Dispute Review Board”. These procedures will be discussed in
the following Sect. . “Soft Resolution Methods”, whereas the “hard” procedures
will be discussed in Sect. . “Arbitration and Litigation”.

. Pre-Arbitral and Soft ResolutionMethods

.. Mediation and Referees Stipulated in the Contract

In view of the cost, difficulties and duration of state court or arbitration procedures
other approaches were looked for, which could reduce these negative effects. The so
called soft resolution methods are those methods which use one or three mediators
for conflict resolution, but their verdict is generally not binding for the parties.

The ICC (International Chamber of Commerce) in Paris, France offers rules for
“optional conciliation”, which provide for the appointment of a conciliator who can
suggest terms of settlement to the parties who in turn may accept or reject them.The
rules regulate the procedure the mediator or conciliator should adopt.

Furthermore the ICC offers pre-arbitral rules which are called “Pre-Arbitral Ref-
eree Procedure”. These rules are designed for the parties to have recourse at a very
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short notice to a third person – the “Referee” – who is empowered to order provi-
sional measures needed as a matter of urgency. It should be noted that this proce-
dure is binding until a subsequent ruling of a court or arbitral tribunal has decided
otherwise. The decisions of the “Referee” can of course be non-binding if the parties
should so decide in their contract. But these rules are directed mainly to the urgent
cases which cannot wait for any extensive analysis such as in a court or arbitral tri-
bunal.

The clause to be put into the contract for “Pre-Arbitral Referee Procedure” of the
ICC reads:

“Any party to this contract shall have the right to have recourse to and shall be
bound by the pre-arbitral referee procedure of the International Chamber of Commerce
in accordance with its Rules for a Pre-Arbitral Referee Procedure.” (ICC)

Whereas the pre-arbitral procedure of the ICC is directed towards the urgency of dis-
putes, several other organisations have been active in promoting the soft resolution
methods. The well known American DRB Foundation, Seattle, Washington, USA is
such an organisationwhich helps in providing procedures, contract text for including
the procedure in the contract and who can provide for individuals who could serve
as mediators. DRB stands for “Dispute Review Board”. The approach of the DRB
Foundation in conflict solving is somewhat different to the ICC approach. Whereas
in the ICC rules the referees, mediators, consultants, etc. intervene only if conflicts
arise, the DRB follows continuously and regularly the implementation of the project
(by way of site visits, monthly reports, correspondence, etc.). As a general rule DRB
recommends visits on international projects every – months at minimum. In this
respect the DRB acts similarly, but not as intensively as a “Third Party Inspector”.

In some cases the mediator(s) is (are) already mentioned in the contract, whereas
in other cases the mediator(s) will only be nominated in case of need. Themediators
can be lawyers, engineers and/or economists, the important issue is that these per-
sons must be experienced with major international/national projects to understand
the problems and requirements of such projects.

It is recommended that the mediators be nominated in the contract. Nomination
at the moment of conflicts tends to “bring sand into the gear”. There is generally one
party which is less interested in solving conflicts than the other. This party then will
try to delay the nomination of the mediators, thus gaining advantages on their issues.

Themediators are referred to by a party for a decision on a certain conflict, which
has come up in the project. In general they want to have a decision soon. If the medi-
ator first needs to get acquainted with the project, when he had not been nominated
in the contract, then the time needed for mediation will be considerably longer than
in the case of contractual nomination. A considerably better approach with respect
to time is the DRB approach of a regular project-surveillance of the mediator. Whilst
this approach is faster, it is also much more costly, since the mediator or mediators
have to be paid even if no conflicts arise.

Special attention should be given, when a mediation clause is included in a con-
tract, which will be executed in China. As will be explained more in detail in Sect. .
Chinese Law requires, that the arbitration commission has to be designated already
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in the contract. The authors therefore strongly recommend that in case a mediation
clause is foreseen in the contract, the referee (s) should by all means be designated in
the contract as well.

Experience shows that successful mediation is performed in two steps: First the
mediator makes a proposal in principle, leaving it to the parties to find a solution on
the basis of these principles. (The parties are often better placed to define the details
than the mediator.) If the parties do not reach an agreement, they then will refer
back to the mediator in a second step to ask for a final proposal. The mediator will
then request the parties to detail their demands on the basis of the before stipulated
principles, which shortens the involvement of the mediator considerably since he
only needs to evaluatewhich of the demands bettermeets the before stated principles.

It would go beyond the scope of this book to go into details of all the existing in-
stitutions and private organisations which offer rules and experts for the pre-arbitral
or soft resolution of conflicts. It should be mentioned, though, that in many coun-
tries mediation or pre-arbitral solutions have become part of the legal proceedings
of the countries. With the courts in many of the countries completely congested, the
business community needs a faster way of solving their disputes. Records show that
in more than half of the cases put before a mediator, depending on the various coun-
tries and their legal system, the solution suggested by him was adopted by the parties
without continuing legal proceedings.

Even if unsuccessful, the cost spent on mediation normally is not lost. If the con-
flict continues before the courts or an arbitral tribunal, the work performed by the
mediator should be submitted to the court or the arbitral tribunal and themediator(s)
may serve as a witness providing good evidence of what happened on site, when me-
diation took place. This way often the nomination of an expert (see Chap. ) can be
avoided, thus saving the considerable cost an expert might cause.

.. The Corporate Pledge Model

Whilst mediation or other ADR-procedures have found their way into international
dispute resolution, the state courts still remain as the main resolution place for na-
tional disputes. This is especially true for Europe. In the United States, though, me-
diation has made much headway in the resolution of commercial disputes. In fact,
some authors describe the United States as the “motherland” of mediation [].

Mediation has found so much acceptance in the business community of the
United States that many companies have made it their standard resolution tool.There
mediation is used for resolving problems between companies of different ownership
as also for companies of the same ownership, i.e. companies belonging to the same
group. It is not the scope of this book to describe resolution methods of in-house
conflicts, but the corporate pledge model which will be described hereafter is used in
the United States also to resolve in-house conflicts.

The voluntary pledge of US companies to resolve disputes with other companies
by alternative resolution means has been declared formally by more than   US
corporations, among them such internationally active companies as BASF Corpo-
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ration, Black & Decker, The Boeing Company, Ernst & Young LLP, Volkswagen of
America Inc., Texaco Inc. and Akzo Nobel.[] An institution which promotes such
corporate pledges is the “CPR International Institute forConflict Prevention andRes-
olution”, New York, USA. CPR Institute is a membership-based non-profit organiza-
tion that promotes excellence and innovation in public and private dispute resolution,
serving as a primary multinational resource for avoidance, management, and resolu-
tion of business-related disputes []. The Institute suggests as clause for the pledge:
CPR Clause for Corporate Pledge []

“In the event of a business dispute between our company and another company
which has made or will then make a similar statement, we are prepared to explore with
that other party resolution of the dispute through negotiation or ADR techniques be-
fore pursuing full-scale litigation. If either party believes that the dispute is not suitable
for ADR techniques, or if such techniques do not produce results satisfactory to the dis-
putants, either party may proceed with litigation.”

Having seen the fear of US and non-US companies to be pursued by the judgment
of a US-court, the Corporate pledge model has made considerable headway in the
United States. Clauses like the one given above are normally used, sometimes with
slight modifications of the wording. The clause of course, is not binding for neither
party but can open the way for negotiations under assistance of a referee, which in
many cases has helped to resolve the conflict and thus tomaintain a business relation,
which might have broken, if a formal litigation had been undertaken.

. Arbitration and Litigation

.. General Considerations

Whilst the parties have a predominant role in a pre-arbitral or mediation procedure,
their influence on the procedure at court or in front of an arbitral tribunal is much
reduced. The parties become subjects of the court.

In this section about court or arbitral proceedings the authors do not intend to
comment on legal matters.These are handled professionally by the numerous articles
on cases, law interpretation, procedures, etc. published by the legal community. This
book in contrast will try to give advice to the project people and the parties how to
act in front of a court in order to improve their case or not to worsen it. This advice
results from the many sessions the authors have assisted in as expert or as member
of a party on trial.

From the explanations given above in Sect. . and . it becomes evident, that
litigation in front of a court or an arbitral tribunal should be avoided as much as
possible. They are costly, time consuming and don’t necessarily lead to a more satis-
factory result than a compromise. As the saying goes: “A bad compromise is better
than a favourable judgement.” But since both parties normally think that they are
within all their rights, they prefer to go to court or arbitration, and only find out later
that a compromise would have been better, most of all it would have been faster.
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Each contract needs agreements about the way to proceed in case of conflicts. If
both parties reside in the same country and execution of the project is also in the
same country, then the parties might decide to resolve conflicts via the courts of that
country. If the procedures of the courts are not wanted, arbitration can be agreed
upon by the parties in many countries as well. Especially in the USA, Canada and the
European Union private arbitration, avoiding the state courts, has become popular
in the business community.

.. Arbitration

For international projects, where client and contractor are not from the same country
and execution is mostly in the client’s country, arbitration on the basis of the rules
of one of the well known Chambers of Commerce has become the predominant way
of excluding the courts of the client or the contractor, taking thus the Chamber of
Commerce or any other neutral body as the neutral entity acceptable to both parties.
The International Chamber of Commerce in Paris, the Chambers of Commerce in
Stockholm, Vienna, Geneva (lately combined with other Swiss Chambers of Com-
merce in their arbitration rules), the London Court of International Arbitration, The
Commercial Arbitration Court in Russia, The China International Economic and
Trade Arbitration Commission etc. are such institutions who have established rules
for international courts of arbitration which can be used for resolving conflicts.

As examples we give the standard clause of the ICC in Paris, France, of the Amer-
ican Arbitration Association, New York, USA, of the Commercial Arbitration Court
in Russia and of the China International Economic and Trade Arbitration Commis-
sion, which could be included in the contract between the parties.

The ICC in Paris proposes the following contractual clause:
Arbitration Clause of the ICC in Paris, France

“All disputes arising in connection with the present contract shall be finally settled
under the Rules of Conciliation and Arbitration of the International Chamber of Com-
merce (ICC) by one or more arbitrators appointed in accordance with the said rules.”

The American Arbitration Association of the US proposes the following contractual
clause for arbitration:
STD  Arbitration Clause of the American Arbitration Association in New York,
USA []

“Any controversy or claim arising out of or relating to this contract, or the breach
thereof, shall be settled by arbitration administered by the American Arbitration Asso-
ciation in accordance with its Commercial [or other] Arbitration Rules [including the
Optional Rules for Emergency Measures of Protection], and judgment on the award
rendered by the arbitrator(s) may be entered in any court having jurisdiction thereof.”

This arbitration clause is the standard clause proposed by the American Arbitration
Association, special clauses for international contracts, for contracts already under
execution, etc. can be found in the cited web-site of the American Arbitration As-
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sociation. The reader should note that the ICC foresees a final settlement, whereas
the AAA only suggests a settlement. It is a legal question, which of the two are more
binding, the authors suggest that the word “final” be included in the clause of the
AAA as well.

Other arbitration institutes in the US, such as the CPR International Institute for
Conflict Prevention and Resolution [], offer their services in the case of arbitration.
The clauses they use are similar, and we abstain from discussing all these clauses
in the context of this book. When drawing up the contract, the contractor should
refer to his legal advisor and discuss, which of the various US institutions is the most
appropriate for his case.This of course involves his client, who has to be in agreement
with the arbitration institution chosen.

Since Russia is a signatory of the  – Convention on the Recognition and
Enforcement of Foreign Arbitral Awards – the “New York Convention”, arbitration
agreements in an international contract with a Russian partner may be based on the
ICC or other European or US American institutions. Nevertheless the Russian part-
ner might insist on a Russian arbitration by any of the local Russian Chambers of
Commerce or the International Commercial Arbitration Court under the auspices
of the Chamber of Industry and Commerce of the Russian Federation (ICAC) in
Moscow, the major international commercial arbitration institution in Russia. It is
the successor to the Foreign Trade Arbitration Commission (VTAK) which was es-
tablished in .

The International Commercial Arbitration Court (ICAC) inMoscow, Russia pro-
poses the following contractual clause for arbitration []:

Arbitration Clause of the International Commercial Arbitration Court (ICAC)
in Moscow, Russia []

“Any dispute, controversy or claimwhich may arise out of or in connection with the
present contract (agreement), or the execution, breach, termination or invalidity thereof,
shall be settled by the International Commercial Arbitration Court at the Chamber of
Commerce and Industry Of the Russian Federation in accordance with its Rules.”

The clause of the Russian ICAC is very similar to the ICC-clause, except for the miss-
ing word “final” for the settlement.

Finally we look at the arbitration clause proposed by the Chinese International
Economic and Trade Arbitration Commission (CIETAC) []:

ArbitrationClause of the Chinese International Economic andTrade Arbitration
Commission (CIETAC) []

“Any dispute arising from or in connection with this Contract shall be submitted to
the China International Economic and Trade Arbitration Commission for arbitration
which shall be conducted in accordance with the Commission’s arbitration rules in effect
at the time of applying for arbitration. The arbitral award is final and binding for both
parties.”

We strongly recommend that the contractor and the client, together with their legal
adviser, carefully study the rules of the arbitration institution they choose. Whilst
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the arbitration clauses, as shown above for the various arbitral institutions are very
similar, the rules to be applied might be different. In the case of the Chinese CIETAC
a difference comes up via the Chinese Arbitration Law. In Art.  this law defines as
prerequisite for the effectiveness of an arbitration agreement:
“An arbitration agreement shall contain the following:
. The expression for application of arbitration.
. Matters for arbitration.
. The arbitration commission chosen”

Whilst prerequisite . and . are common in international arbitration clauses, the
third is a particularity in Chinese law.The parties have to nominate the arbitrators at
the time of the contract or at least do such before starting arbitral proceedings [].

The parties have to decide not only on the arbitral institution but also on the law
governing the arbitration. It might well be that arbitration be governed by the rules
of ICC in Paris but the law of substance to be applied is the German, Swiss, French
or other law. Further to the law governing the arbitration, the language and place of
arbitration as well as the number of arbitrators have to be stipulated in the contract.
Normally each party will nominate one arbitrator and the third arbitrator will be
nominated by the Court of Arbitration (ICC’s committee supervising individual Ar-
bitration Tribunals) or by mutual agreement between the two arbitrators nominated
by the parties. If there is only one arbitrator, he or she will be nominated either by
both parties in mutual agreement or by the Court. In all cases each arbitrator must
be confirmed by the Court.There are some arbitral institutions who reserve the right
of nominating the arbitrator, if there is only one, or the President of the Arbitration,
where there are three arbitrators, e.g. the ICAC of Russia [].

An itemwhich is often forgotten in contracts is the stipulation of a procedural law
applied to the arbitration. The procedural law is of significant importance though,
since it might change the course of a trial, admitting some evidence and rejecting
others. The procedural law can also be of a different country than the law governing
the contract, though this is not recommended by the authors.

The procedural law will define e.g. procedures of the court, procedures of ques-
tioning witnesses, deadlines and extension of time to be observed by the parties, rules
for the drafting of minutes, rules for drafting the court’s decision, the exclusion of ar-
bitrators, representation of a party in front of the court, the use of experts in front
of the court, powers of attorney, regulations regarding the cost distribution between
the parties etc. It should not be underestimated that the procedural law to be applied
to a trial has great importance, since the procedures might sometimes decide a trial
in favour or against a party. The parties need advice from international lawyers with
extensive experience before choosing the procedural law.

Before proceeding to the preparation of the case the arbitrators will draw up, on
the basis of the documents and/or in the presence of the parties, a document defining
their Terms of Reference.This document is of utmost importance to the parties since
it names the respective claims of the party and the issues to be determined.TheTerms
of Reference will be signed by the parties and the arbitrator(s). The parties have to
absolutely verify whether the Terms of Reference correctly define their claims. In
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general no claim beyond the Terms of Reference may later be submitted to the same
Tribunal.

Many of the international disputes, at court or in arbitration, involve techni-
cal, economic, financial, legal, medical, environmental, etc. questions to be resolved
which go beyond the knowledge and experience of the arbitrator(s). In these cases
the tribunal or court will appoint one ormore experts to resolve these special matters
and report to the tribunal. Many cases have been decided to a great extent by the ex-
pert. Therefore again, it is of extreme importance that the parties check thoroughly
the qualification and suitability of the expert. We refer to Chap.  of this book where
the question of expertise is treated in more detail.

.. Litigation

As is common practice we speak of “litigation”, when we refer to trials at a state court
of a country. Since such trials at state courts reduce in importance in international
contracts and the commercial laws differ considerably from country to country, we
will not go into detail of these laws, this would go far beyond the scope of this book.
The legal advisor is the person to give advice to Project Management and to theMon-
itor of Litigation, when litigation is undertaken.

A typical clause regarding the governing laws and regulations with respect to pos-
sible litigation could be:
Legal Clause for Application of a Country’s Law

“The validity and legal interpretation of this Contract will be governed by the laws
of . . . (country to be named).”

Many of the suggestions we give here, of how to handle legal proceedings from
a ProjectManagement’s point of view are applicable asmuch for arbitration as for liti-
gation. Therefore we shall now look at some recommendations we want to give to the
parties with respect to legal proceedings in major projects. These recommendations
stem from several years of experience in arbitration of major projects.

.. The Choice of Arbitrators

By observation the authors have noted that the parties have frequently expressed their
discontent with the judges or the arbitrators. Whilst they have no influence on the
choice of the judge of a state court (unless they can reject a judge for being biased),
they have, in the case of arbitration, influence on the choice of at least one arbitrator,
if three arbitrators form the tribunal.Therefore a party should always insist on having
three arbitrators form the tribunal, unless the amount on trial is really low, e.g. below
  €.

What were the reasons of discontent with the arbitrators? The most frequently
mentioned criticisms were:

• lack of time of the arbitrators, thus prolonging the arbitration unnecessarily
• insufficient knowledge of the subjects to be decided, leading to problems in the

Terms of Reference or in the final decision (award)
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• insufficient knowledge of the contract law or the procedural law, leading to mis-
interpretations of the law

• excessive age of some arbitrators in some cases
• insufficient knowledge of the contract language in international projects

The party should be aware of the capabilities of the arbitrator they propose, they
should be sure that he is willing to accept the task and they should verify that he
is capable of negotiating with his co-arbitrators.

Needless to say that the arbitrator should be fluent in the language of the contract.
Many arbitrations have been seenwhere one ormore of the arbitrators had difficulties
with the contract language. Considering the language capabilities, the examination
of witnesses should also be taken into account. Important witnesses might only be
capable to express themselves in their native language, whichmakes the examination
more difficult. If translation is needed for the examination, then again the choice of
a suitable interpreter is of importance. The minutes of such examination dictated
normally by the President of the arbitral tribunal, have to be well understood by the
witness, eventually through correct translation, so that he can confirm his testimony.

Judges and arbitrators have to be independent in their judgement; therefore they
have to be free of any relation to the parties. In the law of many countries a lawyer
who has worked for a party in former times can not be judge or arbitrator in a case
involving this party, even if his engagementwith the party has stopped before the case
starts. In case a proposed arbitrator should have a doubt about his independence, he
should better reject his nomination before putting into question the whole arbitral
tribunal. The President of the arbitral tribunal should always be a lawyer, whereas
the other two arbitrators might be of another profession. Experience shows though,
that the arbitrators in general are lawyers. Generally the two arbitrators nominated
by the parties will nominate the President of the arbitration tribunal. If no agreement
is reached then the governing body of the arbitration (ICC, etc.) will nominate the
President.

In the rules of the arbitration institution chosen, the question of partiality of the
judges is normally treated at length. We recommend that the parties study these rules
and regulations at the time of choosing the arbitration institution and thus to make
sure that the judge they want to propose in case of arbitration can not be rejected
because of partiality or any other reason.

.. The Cost of Litigation

For state-courts there is in general a cost schedule for the cost of the tribunal and in
some countries (e.g. Germany) there is also a cost schedule for the lawyers. In some
other countries state-courts are even free of charge (e.g. Spain). So there is no need
in this publication to go into the question of costs of a litigation, since they can be
looked up in these schedules. The cost for one party of course depends on the laws of
the respective country. In some countries the lawyers of both parties are to be paid
by the loosing party (e.g. Germany) whereas in other countries each party has to pay
its own lawyer, independent of the result of the litigation (e.g. USA, France).
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Table .. Administrative Expenses of ICC Arbitration []

Sum in dispute (in US Dollars) Administrative expenses

up to   $  
from   to   .%
from   to   .%
from   to   .%
from   to    .%
from    to    .%
from    to    .%
from    to    .%
from    to    .%
from    to    .%
from    to    .%
over    $  

In the case of arbitration the governing body of arbitration (e.g. ICC Paris) has
a cost schedule for the cost of the court and the administrative fee of the govern-
ing body. These costs are in relation to the total amount at dispute. The amounts
charged by the ICC can be looked up and calculated at the web site www.iccwbo.org
or www.iccarbitration.org on the internet, which we reproduce here as Tables . and
., the values given have been effective since January . To calculate the admin-
istrative expenses and the arbitrator’s fees, the amounts calculated for each successive
slice of the sum in dispute must be added together, except that where the sum in dis-
pute is over US$  million, a flat amount of US$   shall constitute the entirety
of the administrative expenses [].

Table .. Fees for one arbitrator in case of ICC Arbitration []

Sum in dispute (in US Dollars) Fees
minimum maximum

up to   $   .%
from   to   .% .%
from   to   .% .%
from   to   .% .%
from   to    .% .%
from    to    .% .%
from    to    .% .%
from    to    .% .%
from    to    .% .%
from    to    .% .%
from    to    .% .%
from    to    .% .%
over    .% .%
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Table . reproduces the fees to be paid to one arbitrator. If three arbitrators are
appointed then the triple of the amounts of Table . has to be taken into account.
Since the president of an arbitration panel has normally a higher work load, the ar-
bitrators might agree to have a higher amount paid to the President, which of course
reduces the amount paid to the other two arbitrators.

The total costs consist of the administrative fee plus a fee for each of the arbitra-
tors. If for example the amount at dispute is  Million US$ then the total expenses for
the arbitration court would be at minimum  ,–US$ (�% of the sum in dispute)
and at maximum  ,– US$ (�% of the sum in dispute), when assuming a tri-
bunal of three arbitrators. In the case of only  arbitrator the cost would be between
 ,–US$ (,%) and  ,–US$ (,%).The amounts for arbitration with three
arbitrators are of course higher thanwith one arbitrator. Nevertheless we recommend
to always use three arbitrators, unless the amount at stake is below  ,– US$.
Expenses of the arbitrators (such as travelling, accommodation, food allowance etc.)
and taxes have to be added to the above calculated cost of the arbitrators.

Needless to say that the sum in dispute is the sum of one’s own claim plus the
counter-claim of the other party, which rapidly amounts to considerable sums in in-
ternational projects.

In big international arbitration tribunals it is very usual that a technical analysis
by an outside and neutral expert of the problems under dispute becomes necessary.
The cost for such an expert has also to be added to the cost of the ICC, since the expert
is usually nominated and paid by the ICC directly. The experts charge their work on
an hourly rate which is somewhere in the range of  to  €/h plus expenses such
as travelling costs, telephone, printing etc.

Experts can be requested directly from the ICC or from the national Chambers
of Commerce which keep files on competent experts for a wide range of disciplines.

The lawyers are inmost cases paid by the party that engages them. It can naturally
be agreed between the parties in their contract that even the cost of the lawyers are
split in accordance to the verdict, though this regulation is quite unusual. The costs
of internationally experienced lawyers are quite substantial. Typically the lawyers
charge on an hourly rate, if one is lucky one might agree on a lump-sum, though
this is rather unusual. The rate for an internationally working lawyer can range any-
where between  and  €/h, some top lawyers might even charge more than
 €/h. These costs exclude of course taxes like value added tax and expenses such
as travelling cost, telephone, etc.

A cost category that is always underestimated by the parties are the in-house cost.
These cost include the departmental costs of the legal department, the monitor of lit-
igation, the concerned technical departments (design department, construction de-
partment, logistic department, documentation department etc.) and the Top Man-
agement. Experience shows that the in-house costs range from three to four times
the external costs of litigation. Needless to say that the mentioned in-house costs are
those which can be monitored. They do not include the impact on other projects of
the company, where the personnel cannot perform the way they should because they
are often drawn away from their regular tasks in order to help in the preparation and
the follow-up of a litigation case.
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Schedule .. Cost Breakdown of a major arbitration claim

A. Amount under dispute: original claim � Mill. €
counter claim � Mill. €
total amount � Mill. €

B. ICC Cost: Admin. Cost �. Mill. €
Arbitrators �. Mill. €
Expert �. Mill. €
total ICC cost �. Mill. €

C. Lawyer & other (only one party) . Mill. €
D. In-house Cost All departments (only one party)

( Man-Years) �. Mill. €
E. Duration of Claim � years

Schedule . gives a typical cost break down for an international project which
was executed in an Arabic country by European companies. The plant to be erected
was a raw material conversion plant.

Total Costs of the case have not been given in Schedule . because it would be
misleading, the split of cost between the parties being different in each case. In case
that the costs of the ICC are split half and half between the parties, then the party
under consideration would have to pay . Mill. € for the arbitration. In case the
party would have lost % of the case, then their cost would have been considerably
higher, since the loosing party might have to pay the lawyer and the in house cost of
the other side as well.

The example case shows that the cost of an arbitration are very considerable and
should be seriously weighed against the chances of winning.

Most disappointing is the length of the arbitration in this case. This duration of
 years is not normal, but durations of – years seem to be a normal duration of an
arbitration case on international big projects. Since arbitration inmost cases does not
allow an appeal (unless there are formal faults in the judgement), the case is solved at
the end of arbitration. Here lies an advantage of arbitration. In state litigations there
can be two, three or in exceptional cases four instances, depending on the size of
the litigation and the procedures governing the litigation. Experience shows that one
instance inEuropean courts is faster than arbitration but adding the various instances
in time together, normally state courts are longer than arbitration.

It is needless to say that arbitration is recommended, especially if the parties can-
not agree on one state, where litigation would be held, then arbitration is the power-
ful instrument to solve problems, if they cannot be solved by negotiation or by soft
resolution methods as mentioned in Sect. . above.

The authors strongly recommend to negotiate and to avoid any legal proceedings.
As mentioned before: A bad compromise is better than a favourable judgement.

.. The Preparation of Evidence

When discussing the tasks of the “Monitor of Litigation” we have already stressed the
importance of the documentation of evidence for the litigation, if litigation should



  Litigation, Arbitration and Mediation Contributing to Conflict Settlement

be started despite all the attempts made. Whilst it is outside the scope of this book
to recommend on how the file of evidence should be prepared, we do want to draw
the attention of the reader to the independent and outside evidence which in many
cases is necessary.

Disputes do not always arise at the end of a project, in fact they normally arise
during the execution, when the execution has to go on and the project cannot be
stopped without risking heavy penalties. Therefore it is important to record evidence
during the project and agree with the other party on how the evidence should be
recorded. Often such agreement cannot be found, since the recording itself might
already anticipate an opinion on the problems. In such case an outside expert should
be sought.

For an outside expertise on facts that have occurred on site, again it would be
desirable that the other party agrees to the invitation of the expert and to a division
of the cost. Such agreement is rare, though. If no agreement can be reached, then
the expert should be invited by one party. But by all means the other party should
be invited to be present, when the expert records the facts on site, so that the other
party cannot deny the evidence taken by the expert.

Even if the other party has been present, when the expert has recorded the facts,
the evidence of the expert will be taken by the arbitrators or by the state judges as
a “party-expertise”, which reduces the power of such expertise. Therefore it is better
to have an agreement on the expert between the parties. The expert can even help
in a negotiation to solve the problems. By all means the expert should be asked to
deliver his findings also to the other party. Sometimes people think, it is better to
keep the evidence, which the expert has found, secret till they present the evidence
in front of the judges or arbitrators. This is wrong!! One should always play with
“open cards” since it helps to soften the stressed situation on site and can help to
foster negotiations.

If the other party cannot be convinced to use an outside expert then the first party
should go ahead and entrust the expert, pay the costs and keep the report for the
litigation. The soft resolution methods discussed in Sect. . are of course a further
step to collect the evidence.

In some countries (e.g. Germany) an official nomination of an expert can be used.
It is called “selbständiges Beweisverfahren” (independent proof procedure), which
can be requested to the state courts by either party in dispute. The judge will then
nominate an expert who is also paid by the tribunal, although the demanding party
has to make an advance on the costs for the expert. The result of the findings in such
an independent proof procedure is taken in a later litigation as non-partisan proof.

We strongly recommend, if litigation is envisaged, to use an outside expert to
record the evidence. Such outside expertise has always more power than a party’s
own employee’s testimony, even if the expert is called in by only one party.
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. Case Studies and Questions

.. The Soft Drink Factory

A) Description of the Conflict

• A soft drink company in Spain needed a new floor in its bottle cleaning and bottle
filling department. Since the cleaning of the bottles is done with water which
is charged with certain caustic solutions and other chemicals to obtain a good
cleaning result, and some of the cleaning water drips on the floor, the floor had
to be resistant to the cleaning water and some other chemicals handled in the
hall.

• For installing the newfloor the cleaning and bottlingmachines had to be removed
from the hall. Since the machines could not be moved through the doors of the
hall, one wall of the hall had to be torn down and built up after the floor was
refurbished and the machines were moved back into the hall.

• A contractor was called in to apply a mastic asphalt floor of  cm with a special
epoxy lining on top.The combination ofmastic asphalt and epoxy casting resin as
lining was supposed to carry the weight of the machines and resist the aggressive
cleaning water and chemicals, the contract price for the new floor was approx.
 ,– €.

• After finishing the floor refurbishment the machines were brought back into the
hall, the wall of the hall was closed and production started. After only someweeks
of operation the lining started to peel off from the mastic asphalt, and the ma-
chines sank into the floor by approximately  cm, depending on the weight of the
various machines. The owner of the soft drink factory claimed against the con-
tractor and requested refurbishment of the floor and acceptance of the cost for
moving and reinstalling the machines on the refurbished floor.

B)The Parties’ Approach to Resolution of the Conflict

• The contractor approached the manufacturer of the epoxy lining to make good
for the damage and sued him in front of a state court.The contractor lost the case
since he had applied the lining with a much thinner thickness than prescribed by
the manufacturer.

• The owner of the soft drink plant was pressed by the authorities to repair the floor
since there was a danger that bacteria andmicro-organisms would flourish under
the peeled off lining, thus putting into danger the purity of the soft drinks.

• The owner, not wanting to repair the floor and thus destroying the evidence,
called in an expert via an other state court, who was supposed to examine the
case and give a report to the state court. The contractor firstly opposed the ne-
cessity of making an expertise, secondly, when the court did not accept his ar-
guments, he opposed the chosen expert for unfounded grounds of partiality and
thirdly brought forward numerous reasons (unavailability of the personnel, who
had executed the refurbishment of the floor and others) which delayed the legal
expertise. The expert was finally able to make the expertise three years after the
owner had started legal proceedings.
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• The expert’s result of his analyses were that the floor was not suitable for the ap-
plication in the soft drink factory and estimated the cost of refurbishment to apr.
  €.

• When the owner wanted to settle the dispute by negotiating a compensation, the
contractor had put his company into bankruptcy. The owner finally refurbished
the floor at his own expense, not getting anything from the contractor.

C) Comments on Lessons to Be Learned from the Case

• The owner selected an unqualified contractor, he should have paid more for the
refurbishment and get a qualified contractor.

• The owner selected inappropriate material for the floor, consulting with an out-
side expert would have told him that the method chosen by the contractor was
inappropriate. The owner should have tested the floor before bringing in the ma-
chines back in and rebuilding the wall of the hall.

• The owner should have called in an expert to analyse the floor, immediately when
the problems occurred. This expert, although considered as party witness, could
have testified in court litigation. In the absence of other testimony the courtwould
have most likely accepted the testimony.

• The owner should have tried to negotiate with the contractor, whilst the contrac-
tor was still able to pay for the damage, before closing his company for insolvency.

• The owner should have repaired the floor and saved the money for all the legal
proceedings and put the money into the repair.

• Although the owner was in all his rights, which the state court finally after  years
acknowledged, the owner did not get a single € for all his expenses and finally had
to get the floor repaired by a qualified contractor. The owner had thrown good
fresh money after old bad money and did not get anything for it.

Although this case is not a major international project, it has all the characteristics
which occur in international projects very frequently.

.. The Alcohol Plant

A) Description of the Conflict

• An integrated plant producing alcohol, sugar and feed stuff from corn was con-
tracted in the ’s by a client in an East-European country. The contract was
a supply contract together with supervision and performance guarantee, it was
given to a consortium ofWest-European companies. The erection and the supply
of consumables were client’s obligation.

• During the execution of the contract problems have occurred and the parties
made three negotiated amendments to the contract, which took account of these
problems. Pre-commissioning of the plant was supposed to start on ...
Since it was still not started in August , the parties negotiated for a new
starting date, which was supposed to be the ... The Consortium made
the Client responsible for the delay because of late erection and non-contractual
consumables. As pre-commissioning was not started on the .., an extra
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delay of one month, i.e. the .. was granted by the Client. This date again
not being respected, the Client prohibited the further work of the Consortium
on site.

B)The Parties’ Approach to resolution of the conflict

• The Client gave order to an international third party inspection company to in-
spect the works and make a report on the deficiencies of the plant. The Con-
sortium was invited to be present at the inspection, the invitation was accepted
by the Consortium. On the basis of the report of the third party inspector the
Client called in an other company to make good the deficiencies, so that pre-
commissioning could start on ... The precommissioning was witnessed
by the same third party inspection company, which had inspected the plant be-
fore, the pre-commissioning was also witnessed by the Consortium.

• The client called for arbitration, in which he requested to be paid the equivalent of
.Mio. € plus interests. The claim was based on in total  technical deficiencies
of the plant, which included such items as % lack of alcohol production, %
lack of total output of the plant, malfunctions of various systems of the plant and
non-contractual quality of the feedstuff. The Consortium made a counterclaim
requesting the equivalent of  Mio. € on the grounds of delayed finishing of the
erection and non-contractual quality of the consumables.

• The arbitration court called in an expert to report on the various claims of the
claimant and the defendant. The expert found that nine of the  technical defi-
ciencies claimed by the claimant were not justified, especially the two claims on
the lack of alcohol production and the lack of total production were unjustified,
thus only eight of the technical claims were accepted by the arbitration court.
Concerning the counterclaims of the defendant the expert confirmed that the
client was late by one year in the erection of the main production facilities, that
he was late by  months in the erection of the secondary facilities and that he
was late by  months in providing consumables, which had the quality specified
in the contract.

• The Arbitration Court conceded a minor sum of an equivalent of less than 
Mio. € to the claimant. The arbitration lasted for apr.  years and cost each party
more than the equivalent of  Mio. €.

C) Comments on Lessons to Be Learned from the Case

• The Client seems to have done everything right, he negotiated with the Consor-
tium, when problems arose, he gave an extra month to finish the project, he gave
the Consortium the chance to commonly select a third party inspector, he called
in the third party inspector to record the status of the project, he made good the
deficiencies he considered as such and he made a pre-commissioning run with
the same third party inspector. Nevertheless, one cannot consider his legal pro-
ceedings as successful. The Client was not even paid the total of the changes he
had introduced in the plant.

• What did the Client do wrong? He did not analyse the deficiencies correctly, and
did not evaluate his own shortcomings in the project. The Client was late with
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his own obligations, which caused the delay of the project and only some of the
deficiencies were considered as such by an independent expert. The Client only
saw the faults of the Consortium but did not recognise his own faults.

• It appears that it were the lawyers who had the “say” in the Client’s team and
not the Top Management and the technicians. In fact, the project was located
in a country, which was still under communist rule, where in many cases the
party had the say and not the specialists. Orders were most certainly given by the
party to go for arbitration, without having thoroughly investigated the project by
a Monitor of Litigation.

. Conclusion to Chapter 

Chapter  discusses the various existing procedures to solve conflicts in a major
project. After an introduction and a summary of key words, Sect. . presents the
position of Monitor of Litigation and the difference between the Project Manager
and the Monitor of Litigation. The moment when the Monitor of Litigation should
be installed is detected via the EarlyWarning System, which allows TopManagement
to monitor the situation in the project execution.

Once the decision has been taken by TopManagement to prepare for mediation,
arbitration or litigation and thus to solve the conflicts of the project, then a Strategy
of Litigation has to be established by the Monitor of Litigation. The steps to follow to
build up the strategy are explained in Sect. ..

Before going to court or arbitration the authors advise strongly to try to resolve
the conflicts with soft resolution methods like Mediation or employment of a referee.
How to go about, when employing soft resolution methods, is explained in Sect. ..
The employment of an outside expert is recommended as well, who can help to solve
differences on technical matters between the parties. The corporate pledge model,
more and more used in the US, is also explained in this section.

If soft resolution methods do not solve the conflicts then the parties will normally
use a state court or arbitration, if arbitration is stipulated in the contract between
the parties. Section . explains what the parties should take into account if they
go to court, which precautions they should take and which arrangements should be
foreseen in the contract for the ultimate tool to solve conflicts, which are legal pro-
ceedings. The strong advice is given, that the parties should always try to solve their
differences outside of court, even if the legal proceedings have been started.

In Sect. . finally case studies and questions on the matters discussed in Chap. 
are presented, which help the reader to better digest the contents Chap. .

. Questions on Chapter 

. Monitor of Litigation
Explain the role of the Monitor of Litigation in a major international project,
which are his tasks and what experience should he have?
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. Arbitration
Explain the difference between arbitration and mediation.

. Arbitration in China
Which is the peculiarity about nominating an arbitrator according to Chinese
law? Do you know any other country, where the same rule exists?

. Early Warning System
What is the purpose of an early warning system?, how should it be set up? Try to
list cost elements of an early warning system and give an estimate of the cost for
such a system for a project, you have been involved in.

. Alternative Dispute Resolution
List the alternative dispute resolution systems, which you know and list the ad-
vantages and disadvantages of each of these systems. Are there any restrictions
with respect to application of these systems? Are there any countries, which you
know of, where such restrictions exist?

. Corporate Pledge Model
Explain the Corporate Pledge Model. Is the Corporate Pledge Model only used
in case of conflict or is it a standard clause? Name the advantages of a Corporate
Pledge Model. Does a Corporate Pledge Model replace arbitration or litigation?

. Expert
How do you find an expert? Who pays the expert in case of arbitration?, who in
case of litigation? In which circumstances would you call for an expert?

. International Projects
Would you use arbitration or mediation also in one country, or are these means
of conflict resolution only for international projects?

. Cost of Legal Proceedings
List all elements, which have to be taken into account, when estimating the cost
of legal proceedings.

. Compromise
Explain, why people often say “A bad compromise is better than a favourable
judgement.” List the elements, which lead to this saying.

. Terms of Reference
Explain, what is understood under Terms of Reference, when are they drawn up
and by whom?

. Strategy for Legal Proceedings
List the elements to be considered, when drawing up a strategy for legal proceed-
ings in an international project.
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 Expertise Contributing to Conflict Solutions

Abstract. The very important role of an expert and his expertise are discussed in Chap. .
In many court-cases it has been the expert who decided on the outcome of the litigation

respectively of the arbitration. Judges choose to nominate an expert, when they are unable to
solve important special (technical,medical, biological etc.) matters of the case themselves and
it is left to the expert to analyse the non-legal details and to present his findings to the court.
The court, of course, has to be convinced on the validity of the expertise, taking into account
the arguments against or in favour of the findings of the expert.

Experts are used inCourt orArbitration cases to assist the judges – they can also be used by
the parties in their attempt to settle their disagreement or conflict before a court or arbitration
case is started (see Sect. .). At court there are experts used for many areas, such as technical,
medical, legal, biological, economic, consumer goods and other areas. In this book we shall
only look at technical expertise, since this area is the one that plays a predominant role in legal
proceedings of international projects.

The fields, in which the expert might intervene are e.g.:

• technical assessment of machinery and/or processes
• assessment of foundations, construction, quality of buildings
• testing the quality of products
• analysis of the conformity and performance of industrial plants
• investigation of damages and defects of plants, machinery, material and resources
• delay investigation
• analysis of the extra costs claimed

In Sect. . advice will be given on how to influence the choice of the expert, when selected
by the Court. It is always the Court who names the expert although the parties may make
suggestions to the Court.

Section . will treat the potential intervention of an expert during pre-arbitral or soft
resolution methods. It is always advisable to try to solve litigation by using an independent
expert who can mediate between the parties.

Section . will showhow the expert intervenes, once he has been nominatedby the parties
or theCourt. Advicewill be given, what should be done andwhat should not be done by a party
in order to come out successfully in an expertise.

If the outcome of an expertise is not successful for the party, what can be done in order to
reject an expert and thus to have rejected the expertise by the Court? Such questions will be
treated in Sect. ..

The cost of an expertise will be treated in Sect. . and in Sect. . we discuss Case Studies
and put forward questions to students, on the basis of which they can check,whether they have
well “digested” the text of this Chap. .
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national Economic and Trade Arbitration Committee, International Centre of Expertise, sub-
contractor, VAT, Value Added Tax, Rejection of an expert, Cost Schedule for Experts, contrac-
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. The Appointment of the Expert by the Court

In the case of arbitration or litigation at a state court the expert is always appointed
by the Court, the parties only have the right to make proposals for a specific expert.
Given the importance of the result of an expertise the parties have to be very cautious
during the choice of the expert by the tribunal. Much too often the parties do not
know an expert and depend on the court to suggest one.

If the parties decide on arbitration in their contract drafting, then it is always
advisable to define the nomination procedure for an expert already in the contract.
As exposed in Chap. , it is even advisable to nominate one or three experts already
in the contract, if the subject of possible disagreement can be foreseen at the time
of writing the contract. This is often omitted by the parties, and it becomes difficult
to find an agreement on the procedure for, or on the nomination of an expert, once
the dispute has started. Of course, at the moment of drafting the contract, the parties
often cannot foresee the kind of dispute, that might arise during execution, is a civil
engineer needed?, is a financial expert needed?, or is a chemical or mechanical engi-
neer needed?, therefore it is generally very difficult to name an expert already, when
drafting the contract and therefore, all one can do, is to define the procedure of how
an expert will be nominated, once a dispute has come up.

The various bodies which provide arbitration, such as the ICC in Paris, the Amer-
ican Arbitration Association, the International Commercial Arbitration Court in
Moscow or the Chinese International Economic and Trade Arbitration Committee
also offer assistance in finding experts for the specific problem the legal proceeding
might require. Depending on such proposal by the arbitration body, though, carries
the risk that the expert proposed by the body might not please the party request-
ing the expertise. The best way of having a suitable expert named by the court is to
propose an expert which the party knows already. The authors have seen many trials
at state-courts and at arbitration tribunals, where one party proposed an expert and
the other party, in lack of an own proposal, made no suggestion, which lead to the
nomination of the other party’s expert by the court. It is obvious that the party which
proposed the expert has thus gained a considerable advantage.

An often successful approach is to suggest the expert “unofficially” to the arbitra-
tor, whom the party has named as member of the arbitration court. This arbitrator
can then introduce the expert to his colleague arbitrators as someone well known to
him and can try to convince his arbitrator colleagues to nominate the expert. It is
always helpful if the expert is suggested by the tribunal, since the tribunal has the last
word to say in case of opposition to a proposed expert.
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Experience has shown that only physical (natural) persons should be entrusted
with an expertise. It should at all means be avoided to name a legal entity as expert
(a certain institute of a university, a special research company etc.). If a legal entity
is entrusted with an expertise, then the actual expert is not known at the time of
nomination, the person performing the expertise might change during the course of
the expertise and the risk exists that management of the legal entity might intervene
in the formulation of the expertise without having sufficient knowledge of the cause
at stake. All this might cause dangerous results in the expertise.

For choosing the expert, the ICC Paris proposes as a model clause to be included
in the contract as follows:

“The parties to this agreement agree to have recourse, if the need arises, to the Inter-
national Centre for Expertise of the International Chamber of Commerce in accordance
with ICC’s Rules for Expertise.”

It is advisable to insert the model clause for expertise in a contract in addition to
a model clause for arbitration mentioned in Chap. , since the clause for arbitration
does not necessarily entail the nomination of an expert by the body settling the dis-
pute through arbitration. Furthermore the expert might be needed during execution
of the project for settling disputes outside an arbitration or litigation.

If the proceedings are handled by a Court the expert will be nominated by the
Court. Since the courts often don’t have sufficient information on available experts at
their disposal, they refer to other bodies such as the Chambers of Commerce, the
Universities, well known research institutes or directly to independent engineers,
physicians, chemists etc. Now that the internet is available, one can also find experts
in the internet under various addresses. For a German expert, e.g., one can find a list
of experts under www.svv.ihk.de.There some   experts are listed with their vari-
ous fields of activity. Inserting the topic e.g. “Kraftfahrzeugsachverständiger” (expert
in motor-vehicles) and the postal code of the area, where the expert is needed, the
web will offer a list of experts fromwhich the user can choose. Recently other private
institutions have also developed lists of experts, but the list of the chambers of com-
merce is normally the most comprehensive. In the USA experts might be requested
from the American Arbitration Association, for this the reader should look up in the
internet under www.adr.org.

From the above it is obvious that the party has an interest in finding out about
an expert’s capabilities and experience. This is not an easy task and has to be done
without too much time available, since the court will not give much more than two
or three weeks to respond to the question, whether the party has objections to the
expert. For important cases, though, the party should make the effort to make some
inquiries. An often applied instrument is to have someone, who is not part of the
party, make the inquiry through a call to the expert himself or asking the body listing
the expert about his background. A party cannot argue, that they want to reject an
expert, because they did not know him (her), once they have seen the report the
expert has put forward.

An often discussed question is, whether the expert should be a generalist or a spe-
cialist for the specific type of project in litigation. One might think that the specialist
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is the right choice. If the legal proceedings are about big international projects, the
authors are in contrary of the opinion that the generalist is the better choice for the
following reasons:

• the specialist is often limited to his specific know howwhereas a big project needs
knowledge about many different technical and managerial areas

• the generalist normally has more experience in expertise for national or interna-
tional courts, having been exposed to many litigation cases and has thus more
knowledge about legal procedures

• the specialistmight concentrate on the problems lying in his specific field of know
how and treat other problems, which he has not yet been opposed to, in a very
general way

An example of the above is a legal case, which had to solve the problem of an often
clogging pneumatic dust conveyor in a conventional power plant. The expert called
by the Tribunal (a professor from the University, let’s call him Expert ) came to the
result, that the clogging was due to the wrong layout of the pipes of the conveying sys-
tem, whereupon the Tribunal wanted to blame the provider of the conveying system.
This provider then called in an expert witness; let’s call him Expert , who found out
that the problem was caused by a discontinuous feeding of the combustible which in
turn led to discontinuous feeding of dust to the pneumatic feeding system. Expert ,
a well known professor and engineer for pneumatic feeding systems, just made a cal-
culation of the feeding system, without ever going on site to look at the problem
physically. It was the generalist, Expert , who saved the case for the provider of the
feeding system, since he looked at the whole power plant, analysed all the systems
of the plant and came to the result, mentioned above, of discontinued feeding of the

Fig. ..Grain processing plant with a large number of components
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dust to the conveying system. The Tribunal was convinced by him that the calcula-
tions of the specialist (Expert ) were not correctly adapted to the power plant under
consideration. The specialist had not looked over the “rim of his plate”, which can
easily occur, if the view of the total picture is neglected with respect to the view of
the detail.

The above example shows that a party can well attack the findings of an expert,
the expert’s opinion is not sacrosanct. Possibilities of rejecting an expert are treated
in more detail in Sect. . below.

It has to be taken into account that big international projects, such as the one
shown in Fig. ., have a large number of components and subcomponents which all
use different technologies and which would, in case of a conflict, require a specialist
for the specific technology under dispute.

In conflicts concerning big international projects it is very rare that the conflict
only concerns one single component and one single technology. Normally there are
a number of issues under dispute which would need a specialist each one. It is obvi-
ous that it would hardly help the court to nominate various experts for each specific
issue under dispute. What is normally done, is that the court nominates a technical
generalist, well experienced with the kind of plant under consideration, who in turn
might call on one or the other specialist for issues that go beyond his experience.The
generalist will then integrate the findings of the specialists into his report.

. The Appointment of the Expert by One or Both Parties

As has been mentioned in Sect. . above, the authors suggest that the parties try to
find an agreement on an expert before the tribunal appoints one.This expert can then
help the parties to find an amicable solution and bring the litigation to a fast end.This
is, in the opinion of the authors, the best way to solve a litigious problem and to avoid
the cost attached to a formal litigation.

If the expert has not been able to find a solution to the conflict, acceptable to
both parties, and the parties still feel that they have to go for formal proceedings,
then the same expert chosen by both parties might also be appointed by the Court.
This is, though, the exception to the rule, since one of the parties will most probably
reject the expert, because his proposal was not favourable to them at first hand and
gave the reason not to accept the amicable solution. Then the Tribunal may use the
expert, who had been chosen before by the two parties as an expert-witness. In case
that the expert is then able to convince the Tribunal, then a decision might be taken
by the Tribunal and no further expert needs to be nominated and the cost spent for
the expert by both parties on a : basis was not spent needlessly.

Inmany cases the parties cannot agree on a person to help solve their differences.
Before going to Court, it is advisable that the party who intends to ask for legal pro-
ceedings finds an expert and asks him to report on his views of the case. Such report
can afterwards be used as a proof and the expertmay appear at court as expert witness
as has been explained above.
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. Execution of the Expertise

The Court has to take a formal decision for the entrustment of an expert. This deci-
sion will include:

• name and address of the expert,
• the Terms of Reference for the expertise,
• and the party who requested the proof specified in the Terms of Reference.

The parties should at all means thoroughly study the Terms of Reference and if nec-
essary request corrections.

Normally the expert does not participate in drafting the Terms of Reference, since
only after they have been drafted, the type of expert needed, can be specified and be
appointed. This means that the arbitrators or the judges have to formulate Terms
of Reference in a discipline (technical, chemical, medical, etc.) where they have lit-
tle knowledge. The outcome are sometimes Terms of Reference which have short-
comings in the wording or where questions are formulated which simply cannot be
answered by the expert. This will especially occur, if a party wants to mislead the
Tribunal and deviate from evidence which is disadvantageous for that party.

To overcome this difficulty, the Tribunal has the right to nominate the expert be-
fore finalizing the Terms of Reference and request the expert to participate in the
formulation of the Terms of Reference, which then avoids the above mentioned dif-
ficulties. Often the expert can limit his scope of work by intervening at an early stage
in the trial and by helping to formulate the Terms of Reference.

If the expert is nominated at an early stage of the trial, he can also help the
Tribunal in the formulation of a potential amicable settlement. With his technical
knowledge he can propose solutions which the Tribunal might then include in the
draft of a formal proposal for an amicable settlement. The authors have themselves
proposed such solutions in many arbitrations and state tribunals, avoiding thus time
consuming trials and the costs related to them.

At state courts the expert will normally be sworn into his task, binding him to an
independent execution of the expertise in line with the existing technical and scien-
tific rules. In an arbitration such swearing-in is not the rule.

In many cases the expert will base his findings not only on the written pleadings
of the parties but will physically inspect the subject at stake. Such site inspection has,
of course, to be made in the presence of both parties. It is advisable that the expert
invites the parties to a discussion on his findings during or right after the site inspec-
tion, where he will formulate orally his findings and have the parties comment on
his findings. As a result of this discussion the expert will request further documents
from the parties, which can prove their view of the matter. It goes without saying,
that these documents, sent to the expert, have to be copied to the other party but not
necessarily to the Tribunal.

It occurs that a party can only prove their view of the matters by revealing secrets
of the company. Such secret can be a specific formula for a product, a special produc-
tion method, the use of a rare material etc. The expert then has the right to request



. Execution of the Expertise 

the party to reveal the secret to the expert by excluding the other party during the
taking of the evidence. The secret will be treated in the expert’s report secretly in the
way that the opposing party gets a report with the respective portion of his report in
blank and the full report will only be revealed to the Tribunal and to the party hold-
ing the secret. In all other cases the expert has to act in the same way as a tribunal,
giving the two parties full access to all information he obtains and thus giving both
parties equal process of law.

In the preparation of a site inspection by the expert the question regularly is
raised, whomay assist the site inspection. Generally speaking each party has the right
to be present, and the expert has the obligation to formally invite both parties to the
inspection. As for court appearances the expert is obliged to give the parties suffi-
cient time ahead of the inspection. A lapse of minimum three weeks is considered
sufficient in most legal procedural laws.

Sometimes parties try to exclude certain persons or companies from participat-
ing in an expert’s inspection. The reason for such exclusion can be the secrecy of
certain aspects of the project, competition, certain occurrences in the past with such
persons etc., which occurs especially if a third party had to intervene in a project in
order tomake good the deficiencies of the other party. (See in this respect Sect. ...)

The tribunal or the expert cannot exclude persons from such inspections if they
are members of the party including the lawyers of the party (provisions as discussed
above with respect to secrecy have to be made). A different matter is the participa-
tion of representatives of subcontractors of one of the parties. The subcontractor, not
forming part of the legal entity of the party, might be a competitor of the opposing
party, which would want him excluded from the expert’s site inspection. Depending
on the regulations of the procedural law governing the legal proceedings, the tribunal
has the right to exclude such subcontractor(s) from the expert’s mission, if the other
party should so request. Needless to say that the Tribunal has to well support his
decision by valid arguments.

The expert will abstain in his report and his statements from any legal analysis;
he is only allowed to make assessments in his field of competence. If an expert enters
into a legal analysis stating, which party is right or wrong, then he risks to be rejected
by the Court or by a party as biased whichwill lead the expert to be removed fromhis
task. Nevertheless the expert will sometimes come across legal questions in relation
to his task, but these questions he has to relate to the Tribunal and ask for guidance
how to approach the case.

An expert may never assign additional tasks to himself; he has to stick strictly to
the Terms of Reference and may not go beyond these terms, even if he might find
evidence that might play a role in the litigation. If, on the other hand, both parties
agree that the expert also looks into a certain problem, which had not been included
in the Terms of Reference, he might do so, but he should always inform the Tribunal
about such extension of his task and ask for approval to elaborate on such a problem
in his report.

In all cases the expert will keep close contact with the Tribunal and ask for guid-
ance, if he has doubts about how to proceed in his work.
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The expert will invite the parties to participate in the site inspection he intends
to perform through the lawyers of the parties. This does not mean that the lawyers
have necessarily to assist the site inspection. It is good practice that the expert leaves
it to the parties whether they want their lawyers to participate to the site inspection
and the technical discussions or not. Having seen the costs of an internationally ex-
perienced lawyer (see Sect. .. above) it is well worth a consideration, whether the
lawyer needs to participate in the technical discussions.

During his mission the expert may come across questions, for which he needs
assistance by an expert of another discipline or by the services of a laboratory. In the
case study in Sect. .. the expert might have used the services of a laboratory to
analyse the quality of the production water used in the alcohol plant. The expert has
the right to utilise such assistance by subcontracting, but he should always inform
the Tribunal, if he intends to use the services of an other expert or a laboratory in the
course of his investigations.

The expert may use third persons to assist him in his expertise. Such third per-
sons may be his employees or outside persons if necessary, but it is always the expert
who carries full responsibility for the whole expertise, such responsibility may not be
conveyed to other persons. The expert may therefore never reject responsibility for
his expertise by trying to lay the responsibility on these third persons.

Once he has finished his investigations the expert will write his report to the Tri-
bunal. This report will first state the Terms of Reference, will develop on the findings,
eventually accompanied by photos, or other evidence, and will at the end give an an-
swer to each question put forward by the Tribunal. In some rare cases the Tribunal
requests the expert to appear in front of court and present his findings in oral form
without writing a report.

. Can an Expert Be Rejected?

Practically the only reason, why an expert could be rejected by a party, is the proof
that he is biased or that he is not adhering to the procedural laws governing the pro-
ceedings. Such proof will of course be looked for by the respective party if the expert
has expressed findings which are not in the interest of that party. Such findings are
naturally not a reason for the expert to be rejected by the Tribunal, the party has to
prove that the expert is biased or has not respected the procedural regulations, which
is not an easy task.Only theTribunal can dispense the expert fromhis task and itmust
do so, if there is sufficient evidence to have doubts on the expert’s impartiality.

Proving that the expert is not sufficiently impartial needs facts such as:

• family relations between the expert and one of the parties or members of the
party,

• proven friendship of the expert to members of one of the parties,
• existing business relations of the expert to one of the parties,
• involvement of the expert in the litigation through employment by one of the

parties (private expertise before litigation),
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• private expertise for one of the parties in former times in other matters, unless
the expert has named such employment before being nominated,

• contact to one of the parties without participation of the other party (joint meals,
use of automobile of a party, other advantages),

• execution of a site inspection without inviting the other party (if the other party
had been officially invited to the site inspection and did not appear, the expert
has nevertheless the right to perform the inspection without the other party),

• polemic, exaggerated or aggressive wording in the report,
• expert has not respected the procedural regulations in the course of his mission.

The point regarding the quality of the report can sometimes be used, if the expert was
not careful in formulating his findings. Some tribunals have followed the request of
a party to dispense the expert for such reasons from his mission.

The most promising way of trying to remove an expert is to prove his incom-
petence. There one does not need to prove that the expert is biased, but one proves
only his incompetence in the subject of the expertise (e.g. lack of sufficient theoreti-
cal background or of practical experience). When a party can show by the use of an
other expert, using him as an expert-witness, that the findings of the expert are in
contradiction to the “state of the art” in technology or science, or that the expert has
simply mademistakes in his calculations, then the Tribunal might more easily accept
to disregard the expert’s report. The example given in Sect. . above concerning the
pneumatic feeding system in a power plant is such an example.

Even if the expert is being released by the Tribunal from his assignment, he nor-
mally has the right to be remunerated for his intervention.Theonly casewhere hewill
not be paid, is when the Tribunal considers that the expert has intentionally made the
mistakes or when he has acted with gross negligence. Gross negligence is of course
a clear reason for an expert to be rejected by the Tribunal.

Finally there is a vague possibility to get an expert released by the Tribunal, if it
can be proven that the expert has not done the work for the expertise himself and
has delegated the work to one of his employees without knowing himself the details
and without being able to respond to the Tribunal’s and to the parties’ questions.
Very rare cases though are known to the authors where an expert has been released
for not having done the work himself. Normally the expert will have looked well
into the details of the expertise to be able to answer the questions, put forward to
him.

A party should never fear to try to get an expert released. He can not and will
not “revenge” for such intent, since it would jeopardize his position as a neutral and
professional expert by doing so.

. Cost of an Expertise

The cost of an expertise is difficult to estimate beforehand. Normally the experts
charge their intervention on an hourly basis. Thus the total amount of an expertise
depends on the extent of work the expert has to perform. If the expert is employed
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by a party, the party might try to employ him on the basis of a lump sum, it is rare
though, that the expert accepts a lump sum.

The amount of work for an expert is difficult to calculate, even though the expert
has the scope of work to do in form of the Terms of Reference. The expert’s work
depends heavily on the way the Court and the parties work, they will decide how
often the expert has to appear in front of the Court, which calculations they request
the expert to perform and which calculations the parties have available themselves
for the matters that are under litigation. Furthermore his work depends on how he
can perform his site inspections. Many factors influence his work, the plant to be
inspectedmight not be functioning correctly, changes to the plantmight be necessary
to restore the original configuration, which is under litigation, etc.

Due to these difficulties it is impossible to calculate the cost for an expertise be-
forehand; it is widely accepted practice, that the expert’s work is paid on an hourly
basis. The expenses he has for travelling, report writing, tests, telephone etc. will be
charged on a reimbursement basis.

In international arbitration, e.g. ICC Paris and others, no fixed hourly fees ex-
ist for the experts. In accordance with his reputation and experience the expert will
charge hourly rates between  € and  €. The hourly rates are agreed upon be-
tween the arbitrators and himself before the expert starts his work. The organisation
managing the arbitration (ICC, or other) is responsible for the payment on the basis
of an invoice approved by the arbitrators. But the arbitrators are not the debtors for
the expert’s payment.

In the case of an expertise for a State Court, the remuneration of the expert is
normally based on a schedule which is part of a governmental law or decree. In Ger-
many e.g. the payment is regulated in the “Justizvergütungs- und Entschädigungsge-
setz, JVEG ” (Law for the remuneration and compensation at Court). There the type
of expertise is basis for the hourly rate, ten groups are listed with an hourly rate from
 to  €/h. To give an example: an expert for welding techniques may charge  €/h
whilst an expert for machines and production plants may charge  €/h.

TheStateCourts tend to limit the total costs for an expertise by giving amaximum
total cost for the expertise when the expert is appointed.The expertmay then analyse
the task and comment on the maximum, when the expert feels that the maximum is
too low he has to inform the Court about his estimated expected cost. Normally the
Court will agree on this new estimate.

Many experts in the various countries are subject to VAT (Value Added Tax),
which can be as high as % in some countries. The entities, which receive the ex-
pert’s invoice, on the other side, are normally not subject to VAT, therefore the VAT
invoiced by the expert cannot be recuperated and become cost, which has to be paid
by the parties. This is true for the case, where an expert intervenes in legal proceed-
ings in his country of residence and the entity (Court) receiving his invoice not being
subjected to VAT.

If the entity receiving the expert’s invoice resides in another country then it has to
be checkedwhether the expert has to applyVAT to his invoice or not. In the European
Union the expert does not add VAT to his invoice, if the receiving entity resides in
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another European country. The question of VAT has to be carefully checked by the
Tribunal, by the parties and by the expert in order to avoid unpleasant surprises at
the time of invoicing. Since the cost of an expertise in international cases can well be
above  ,– €, the amount of VAT to be paid can easily be around  ,– €.

As can be seen from the above given elements, it is extremely difficult for a party
to estimate the costs for an expertise beforehand. The only guidance the authors can
give is that the expertise costs lie by experience anywhere between ,% and %
of the total sum in litigation. Small cases at court of some   € can easily cause
expertise costs of   € or even more, which even goes beyond the %mentioned
above.

The authors are unable to give any further precise figure on the possible costs for
an expertise except that in complicated matters an expertise might result in costs of
  € or above. In simple cases, where only one site visit and report writing is
necessary for an international project, the cost could be around  ,– €.

. Case Studies

.. The Tire Mounting Factory

A) Description of the Conflict

• A logistic company in France provided the transport services of tires from the tire
manufacturers throughout Europe to one of the main automobile manufacturers
in France. In the course of the “just in time” campaign the automobile manufac-
turer decided to streamline the wheel mounting to his automobiles by subcon-
tracting the following tasks to one subcontractor: the transport of the tires from
the tire manufacturers to his plant, the mounting of the tires on the wheel rims
and the balancing of the wheels as well as the classification of the wheels in accor-
dance with the sequence of cars on the assembly line. The logistic company, not
wanting to loose the transport business, participated in the tender for the above
service job and won the job.

• The logistic company, not being a specialist in the business of mounting tires on
to the rims, engaged a consultant who designed a fully automatic tire mounting
plant, including the balancing and the sequencing of the wheels in accordance
with the sequences of cars relayed from the car manufacturer, in form of infor-
mation which tires had to be fit to which car. The plant was built on the basis of
the consultant’s design by two contractors, one provided the conveying system
and the other the tire mounting and balancing facilities. If a wrong delivery of
wheels were the cause of a stop of the assembly line at the car manufacturer’s,
then the logistic company had to pay heavy penalties to the car manufacturer.

• After start up of the tiremounting plant a great number of deficiencies of the plant
caused frequent stops of the plant and lead to heavy penalty payments of the lo-
gistic company to the car manufacturer.The plant did not provide the availability
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of % which was contractually agreed with each of the contracted companies,
but produced only with a combined availability of ,%.

B) The Parties’ Approach to Resolution of the Conflict

• The logistic company requested the two contractors who had built the plant to
make good the deficiencies and raise the availability to the contractual %.The
two companies tried tomake good, made some improvements and achieved only
% availability and the logistic company kept paying penalties to the car manu-
facturer.

• In view of these problems the two companies now started to blame each other for
the lack of availability claiming each that their own part was near % and that
only the combined availability was too low, and that the logistic company had
made separate contracts with each company and the % combined availability
were not contractual.

• To find a solution the logistic company proposed an expert, which she would
pay but whose result would have to be accepted by the other two companies. The
logistic company was willing to pay the expert, since, with a positive result, she
would be able to save the penalty payments to the car manufacturer. The two
companies accepted the deal.

• The expert made an extensive analysis and showed the individual deficiencies to
each of the contracted companies. They made good these deficiencies and the
plant finally reached a combined availability of ,%.

C) Comments on Lessons to Be Learned from the Case

• The logistic company, or more so the consultant they had used, made the mistake
not to make a provision in each individual contract for a combined availability.
This would have been difficult to negotiate, but such a solution was an absolute
need.

• The logistic company needed a fast solution, legal proceedings would have put
them into bankruptcy due to the constant penalty payments to the car manufac-
turer during the duration of the proceedings.

• The logistic company made an other fault, not having put a penalty payment into
the contract with each company, if those did not achieve their % availability.
Such a penalty would have speeded up the repair of the deficiencies.

• The call for an expert was the fastest and most economic solution. The expertise
cost around   €, legal proceedings would have cost each company, the lo-
gistic company and the two contractors a multiple of this amount. The logistic
company took a considerable risk in the solution with the expert, but seen the
result, it was worth taking this risk.

• The choice of the expert instead of starting legal proceedings was a win-win so-
lution, since the three companies together built an other tire mounting plant in
an East-European company a year later.

• Often it is better to search for an amicable solution between the parties without
running to Court or Arbitration immediately.
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.. The Flour Mill

A) Description of the Conflict

• A flourmill in aMiddle East country had to be refurbished from an old stonemill
into amodern diskmill to produce flour of internationally compatible standards.
The rehabilitation was financed and contracted by a European aid organisation,
designed by an engineering company of the country financing the aid and the
machinery delivery was entrusted to a machine supplier of the same country.
The erection of the machinery and the civil works were executed by the recipient
of the aid, the supervision of the erection and the commissioning was supervised
by the engineering company.

• Themachinerywas delivered and erected on time so that a first test run of themill
was held  months after signature of the contract. All production parameters of
the mill were met but the recipient of the mill rejected handing-over of the plant
because of too many items on the deficiency list.

• The deficiencies weremade good and a second test runwas executed fourmonths
later. Again all the production parameters were met and the plant was approved
by the Engineer without any reservation. The Recipient, however, refused to sign
the handing-over document due to a minor condensation problem in one of the
storage bins.

B) The Parties’ Approach to Resolution of the Conflict

• The negotiations between recipient and manufacturer of the machines being
blocked, the latter called for an independent third party inspector from a third
country, i.e. not the recipient’s nor the deliverer’s country. The third party inspec-
tor was paid by the machine deliverer, who defined the task of the inspector as
follows:
– the inspector to be present during tests and negotiations between deliverer

and recipient
– to assist the deliverer’s team in commissioning, testing and handing-over pro-

cedural matters
– to act as a neutral observer and report his findings to the deliverer
– to act as a mediating expert between the parties in case of different opinions

on good international engineering, commissioning and taking over practice
– to assist all parties in reaching a fair, amicable and fast solution in accordance

with the contract and good international project practice.
• Three months after the second test run a third test run was performed under

the assistance/mediation of the third party inspector.The Recipient operated the
plant under the supervision of the machine deliverer. The third party inspector
did not observe any relevant problems and the production rate was confirmed.
The only small problemwas a condensation spot as big as a hand palm, for which
the inspector found the technical reason, so that the problem could be settled.

• Despite the successful test run the Recipient came up with a new “problem”,
where he wanted the capacity of the plant measured in a different way than it
was measured in the first two test runs.
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• The third party inspector intervened and convinced the Recipient to accept the
plant and to continue to operate it without themachine deliverer’s personnel.The
question of the capacity had to be analysed separately.

C) Comments on Lessons to Be Learned from the Case

• The problem encountered in the flour mill project is typical for countries, where
industry is not totally developed.The client, in this case the recipient, often wants
to keep the machine deliverers as long on site as possible. This saves money on
the recipient’s side and gives longer time to train the recipient’s personnel

• The machine deliverer took the wise decision to call in a third party from a third
and neutral country to mediate between Recipient and machine deliverer. This
step avoided legal proceedings and gave themachine deliverer the chance towith-
draw his personnel from the construction site, thus saving considerable amounts
of money.

• The cost of the third party inspector amounted to something around   €,
a cost much lower than any legal proceedings would have cost the machine de-
liverer.

• The solution of the problem shows, that it is often helpful to find ways to solve
a problem without going through legal proceedings, this of course requires both
parties to “step down from their high horse” and not to insist to be % in their
own rights. Both parties cannot be % in their own rights at the same time.

. Conclusions to Chapter 

The role of the expert with respect to conflicts in international projects has been dis-
cussed in this chapter, and it was shown that experts can intervene in conflicts before
and during legal proceedings. Whilst the expert can be in the role of a mediator be-
fore legal proceedings have been started, he is in a role of assistant to the tribunal
during the proceedings.

The expert is chosen by one or both parties if he is appointed before proceedings
have been asked for. Then the parties can influence the choice of the expert. Once
proceedings have started and an expert is chosen by the tribunal, then the influence
on the choice and the quality of the expert is very limited. It was discussed, that in
these cases the parties can only try to convince the expert, show the tribunal that the
expert is not right or try to have the expert be dismissed on grounds of impartiality,
if one or both parties are in disagreement with the expert. All theses approaches to
dismiss the expert are difficult and have led to success only in very few cases in the
past. The tribunal will normally support the expert, they have chosen.

Therefore the best approach for the parties remains their ownnegotiation to settle
conflicts. The second best solution is the introduction of an expert to help the parties
find a solution to their conflict. Only the third and mostly the most expensive, time
consuming and frustrating solution is the call for legal proceedings.
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. Questions on Chapter 

. Appointment of an Expert
Who appoints the expert for a court tribunal, who appoints the expert for an
arbitration? Which sources exist, where an expert could be found?

. Expertise
Should a legal entity such as a University Institute, Scientific company etc. be
nominated as an expert?. Give the reasons for your answer.

. Appointment of an Expert
Would you rather choose a specialist or a generalist for an expertise in a technical
project? What are your reasons? Please give examples from your experience.

. Rejection of an Expert
Name reasons for which an expert could be rejected by a court. Who has to bring
forward such reasons?

. Cost of an Expert
On which basis is an expert paid and by whom?

. Site Inspection by an Expert
Who can be present at the site inspection of an expert?, name the reasons for the
presence of such persons or for the rejection to participation for other persons.

. Jurisdiction of an Expert
Has an expert jurisdiction in a court or arbitration case?

. Expert’s Mission
Define the mission for an expert in a project, in which you have participated and
where to your understanding problems could have been solved by an expert.
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 Project Management Tools to Help Avoid Conflicts

Abstract. Chapter  is not a lecture on Project Management, but a discussion of those tools of
Project Management which are especially helpful in avoiding conflicts. For other tools which
are used in Project Management we suggest that the reader refers to the publications given
at the end of this chapter. The main tool to avoid conflicts during execution and acceptance
of a project is the detailed project plan, which should be prepared before even bidding for
a project. It should be refined after the project has been obtained, in order to give the right
preparation to execute the project by the Project Manager and his team. Reference is made to
Chap. .

How to prepare a good project description and the project’s objective are described leading
to the detailed project specifications or as they are also called to the task statement together
with the project guarantees. On the basis of the specifications the development of the very
important work breakdown structure (WBS) is discussed.The work breakdown structure and
the resulting PERT analysis are shown to be the key elements to manage and monitor the
project.

The establishment of the budget on the basis of the work breakdown structure is discussed
together with procurement procedures and cost control techniques, which should lead to the
planned results of the project. Reporting to the client is shown as the essential tool for the
success of the project.

A discussion of how to prepare a project risk analysis together with the main elements to
be taken into account in the course of the risk analysis is given.The risk analysis being the final
tool for top management to decide on “go” or “no-go” for the project.

After having prepared the detailed project plan and a “go” is given by topmanagement the
other important element then is the selection of the project manager together with his team, if
he had not already been appointed for contract negotiations. This selection is the second key
element to move the project to success and to avoid conflicts. How to go about choosing the
staffing is discussed.

A section with case studies and questions for the reader rounds up the chapter.

Key words: Project plan, specifications, Task statement, change orders, Functional guaran-
tees, PERT, Project Plan, WBS, Work Breakdown Structure, Responsibility Matrix, Delay
Penalties, Specifications, Time Schedule, Budget, Procurement, Subcontracting, Project Re-
porting, Project Acceptance Procedure, Commissioning, Risk Analysis, Project Objectives,
Provisions, Guarantees, Bar-chart, Gantt-chart, Critical path, Virtual delay, Task responsibil-
ity matrix, Project Manager, Organisational structure, Team building, Team relations



  Project Management Tools to Help Avoid Conflicts

. The Detailed Project Plan

A Project Plan is the main tool to analyze and structure a project, it is the document
with which the contractor clarifies the various issues of the project, and it is the basis
onwhich the contractormakes his offer to the client. A typical breakdown of a project
plan has the elements as given in Schedule ..

Projects are mostly initiated by a tender of the potential client. In some cases
a project is offered as an unsolicited proposal by the potential contractor. In both
cases it is highly recommended that the contractor goes through the exercise of es-
tablishing a detailed project plan. Such project plan needs a considerable amount of
manpower, as will be shown in the following explanations. The costs of a project plan
are therefore considerable and in consequence unfortunately often avoided by the
potential contractor, who does not want to go through the thorough planning exer-
cise. Especially if the client has issued a tender, many contractors tend to just fill in
the tender documents without going through the tedious task of project planning.
But because of insufficient planning the contractor risks to run into conflicts with his
client while executing the project.

A project plan should normally be established at least by two persons, a techni-
cian and a controller, if the potential Project Manager is already appointed he should
participate in the project planning as well.

.. Project Description and Objectives

This part of the project plan is usually furnished by the client. It describes the client’s
intentionswith the project in detail, and should be studied carefully by the contractor.
Only if these intentions can be fully accomplished by the contractor during execu-
tion, then the client will be willing to fulfill his obligations of paying the contractor.
Any uncertainty in the client’s objectives should be clearly analyzed and clarified with
the client. Conflicts will easily arise from inaccurate and poorly defined objectives.
The contractor should insist on quantified objectives whenever possible.

Special attention, to avoid conflicts, should be given to the provisions, which the
client has to make for the project; many conflicts can arise from late and insufficient

Schedule .. Elements of a Project Plan

. Project Description and Objectives
. Specifications or Task statement and Functional Guaranties
. Work Breakdown Structure (WBS)
. Time Schedule (PERT) and Delay Penalties
. Organisation, Staffing and Responsibility Matrix
. Procurement and Subcontracting
. Budget
. Governing Laws and Standards
. Project Reporting (internal and external)
. Project Acceptance Procedure
. Risk Analysis
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Schedule .. Preliminary Analysis of Project Description and Objectives

. Has the client a competent project organisation with adequate staffing?
. Has the client sufficient funds to finance the project?
. Are the client’s supplies realistically available?
. Are the objectives realistic and are technical solutions available for reaching them?
. Is the overall timeframe realistic and not too ambitious?
. Are sufficient and experienced subcontractorsor project partners available for all the tasks

to be outsourced?
. Are political obstacles to be expected in the country of execution?
. Are there any legal constraints influencing the project?
. Are strikes, port problems, logistic shortcomings, personnel shortcomings, lack of energy,

lack of raw material, problems in infrastructure etc. likely?
. Are sufficient in house funds available to provide the working capital for the project?
. Is sufficient know-how available in-house?
. Has the technology of the project proven successfully, is it compatible with the standards

of the country of execution?
. Are the guarantees and bonds to be given realistic and available, are there any currency

risks?
. Will the project most likely yield a profit?

provisions by the client. The contractor should thoroughly analyze during project
planning, whether the provisions by the client are realistic, sufficient, of the quality
needed and foreseen to be delivered when the project needs these provisions. It is
prudent to look, whether alternatives are available, in case the client is not in a posi-
tion to deliver.

Further questions to be asked in view of avoiding conflicts potentially arising out
of the Project Description and the Objectives are given in Schedule ..

Before pursuing in making a detailed project plan as suggested in numbers  to
 in Schedule ., Top Management of the company has to request a first tentative
answer to the questions of Schedule .. There is no reason to pursue the project un-
less all questions of Schedule . have given positive results.ThePreliminary Analysis
will implicate Top Management at an early stage of the project and raise their sen-
sitivity; most of all it will clarify many points with the potential client and thus help
avoid conflicts at a later stage.

.. Specifications or Task Statement and Functional Guarantees

In the Specifications (sometimes called Task Statement (Eisner )) the client spec-
ifies, what has to be done in the project and how. It goes without saying that here the
contractor has to analyse the specifications line by line with respect to the questions
which have been listed in Schedule .. Along with the specifications the client will
also stipulate the functional guarantees the finished project will have to fulfil. Spe-
cial attention has to be given to the wording and the quantification of the functional
guarantees, the method, how these quantified guarantees have to be measured, have
to be precisely defined as well. Payment will depend on the fulfilment of the func-
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tional guarantees, therefore the wording and quantification have to be precise. Many
conflicts and litigations have resulted from insufficient precision in the definitions of
the guarantees (see Case Study in Chap. .

With respect to tasks and related guarantees deviations will always occur during
execution of a project; a planned machine is no more available on the market, the
soil conditions differ from the planning, the environmental laws have changed, the
client has changed hismind about his provisions, the rawmaterial foreseen as input to
the plant is of different quality, etc., etc. The reasons for deviations from the project
plan are many. There is no project, which has been finished exactly the way it had
been planned. Conflicts will easily arise out of such deviations. The contractor sees
a chance to improve his contractual conditions (mainly price) and the client will try
to reduce the price because of unforeseen deviations. Such conflicts have to be solved
by applying the proposals which the authors have given in Chap.  and a confident
relation between client and contractor is always a must.

Besides such confident understanding a procedure on how to handle deviations
or changes to the project is an absolute must in any contract. A procedure of how to
handle the so called “change orders” has to be negotiated at an early stage between
client and contractor. Having established such a procedure does not avoid conflicts
with respect to project deviations, but it provides a format of how to approach the
change orders.

When the functional guarantees are analysed and concluded between client and
contractor, immediately the question of penalties for not respecting the guarantees
has to be agreed upon as well and included in the mutual contract. But not only
the guarantees and the penalties have to be defined, but also the procedure of how
to prove the fulfilment of the guarantees has to be established. A clear definition of
acceptance testing, pre-commissioning, and commissioning of project elements of
whole sections and the whole project is a must in every contract. Many conflicts can
be avoided if these tests are well defined in the contract. (See Sect. .. below for
Project Acceptance Procedures.) The reader might be surprised how many contrac-
tors and clients have deviated in how to prove a certain output, input, noise, energy
consumption, man-power need etc. at the end or during a project. Testing and com-
missioning are always a major source of dispute in a project.

.. Work Breakdown Structure

The work breakdown structure exposes and illustrates the different works that have
to be accomplished during the execution of the project, it is the document to which
many other documents such as a material provision schedule, a time schedule, an
expenditure schedule, a testing schedule etc. will refer to in the project planning. The
work breakdown structure splits the total work into sections, subsections, elements,
sub-elements, etc. Figure . shows such a structure for a desalination and power
plant. Obviously the work breakdown structure of such a big international project
has a size which can not be reproduced here. Figure . just shows the structure and
one possibility, how the work could be structured. The dotted lines show that more
sections/subsections have to be added.
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A work breakdown structure includes the number of each work-package, so ref-
erence can be made via these numbers in other structures such as a PERT-structure
(see Sect. ..). Normally the work breakdown structure is not drawn up in the way
shown in Fig. ., the size of paper, it would have to be drawn upon, might cover
a big wall. The work breakdown structure is drawn up with the adequate computer-
program and printed out in a consecutive manner according to the numbering sys-
tem, in a similar way as shown in Table ..

The work breakdown structure should be in total congruence with the task state-
ment (see Sect. ..) of the client. Any discrepancy with it can lead easily to conflicts
during execution of the project. If the client’s task statement is less detailed than the
contractor needs it, then the work breakdown structure should be congruent with the
task statement as far as the task statement reaches the detail. If the client has issued
a work breakdown structure, which is only very rarely the case, then the contractor
should stick to the client’s structure. Any deviation is a potential source for conflicts.

Each work package of the work breakdown structure has to be well defined and
the interface to other packages has to be described in order to avoid misunderstand-
ing. A badly defined work package can easily lead to discussions on payment obliga-
tions by the client. One might say that such unclear definition will be made good by
the other work package, which is somewhat related. This is a bad approach, though,
since the discussion on the completion of a work package is unnecessary if the pack-
age is well defined and the progress payments will be paid more easily by the client.

The task statement and thus the work breakdown structure are the basis for the
client’s payments. The client will pay in line with the accomplishment of each work
package. As will be shown in Sect. .., the scheduling of the project is also based
on the work breakdown structure. Payments for work packages will also depend on
their timely accomplishment. Delays are in most international contracts subject to
penalties.

.. Time Schedule (PERT) and Delay Penalties

Whereas the work breakdown structure shows the physical interdependence of work
packages, the time schedule shows the interdependence of work packages with re-
spect to execution and time, it shows, which work package(s) is (are) prerequisite
for the start of an other work package. As a simple example we look at the construc-
tion of a house, where the work package “foundations” has to be finished before the
work package “erection of the house” can be started. See Fig. ., which shows the
interdependence of work packages for the erection of a prefabricated family house.

The time schedule does not only show the logical interdependence of the work
packages but it also shows their necessary time for execution as well as the starting
time and the finishing time of the activity. Twomain presentations of a time schedule
are in use in projectmanagement:TheGantt Chart and the PERTChart. Both presen-
tations are used in parallel in projects, the Gantt Chart for a less detailed presentation
of the schedule (mostly for top management presentations and presentations to the
client) and the PERT Chart with the detailed program evaluation for project control
during project execution.
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The Gantt Chart or Bar-chart, as it is often called, shows the execution time of
a work package (activity) represented by the length of a bar against a time line and
positions the work package with respect to a time axis. Figure . shows an example
of a bar-chart. This bar-chart is a graphical printout of the tabular printout given in
Table .. As can be seen the bar chart does not give the earliest and the latest dates, it
just gives one date for the beginning and for the end of an activity. In this case the bars
represent the earliest dates, as can be seen by comparison of Fig. . with Table ..

The bar-chart presentation can show dependencies, which means, that it can
show whether the start of an activity depends on the execution of an other activity.
This is indicated in Fig. . by the arrows pointing from one activity to the other.

The PERT Chart shows the starting time, the finishing time and the work pack-
ages which have to be finished before a new work package can be started. If it is pre-
sented as a chart, like the one shown in Fig. . it also includes a time axis as abscissa.
Mostly, though, the PERT Charts are presented in tables showing the registration
number, the description of the work package, the length of time for execution, the
earliest starting and finishing time as well as the latest starting and finishing time,
furthermore it shows the slack available for the activity.

Figure . shows the PERT-chart for the Erection of a prefabricated family house.
The related necessary activities to erect the house with garage and garden and the re-
lated times for execution of the work are given in Table ..These activities are shown
in Fig. . in their logical relation. The circles in Fig. . represent the events and the
arrows between the events represent the activities, which have to be executed in or-
der to arrive at the events. For example at event  the earth works have been finished,
in order to arrive at the event “foundations finished” the activity “build foundations
and cellar” has to be executed.

The position of the events with respect to the abscissa shows the time when these
events occur. The dashed arrows in Fig. . are dummy activities, they are not exe-
cuted and are only introduced to show a dependency, for example event  “Founda-

Table .. Activities for a Prefabricated Family House

from Event to Event Activity Execution Time [days]

  Perform Land survey 
  Excavation earth works 
  Install Utilities (sewage, electricity, water) 
  Dummy 
  Build foundations and cellar 
  Erect prefabricated house 
  Finalization of earth works 
  Finalization of the interior of the house 
  Foundation and erection of garage 
  Plantation of the garden 
  Quality check and handover 
  Install sidewalks and pavements 
  Dummy 
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Fig. .. Raw Material processing plant

tions finished” needs as a prerequisite the installation of the utilities, which is repre-
sented by the dashed arrow from event  to event .

The scheduling of big projects, such as the one shown in Fig. . of a raw mate-
rial processing plant needs a computerised PERT-analysis. With such programs the
earliest and the latest finishing date can be calculated and in case that the finishing
date does not meet the requirements of the client, i.e. that the project end is too late,
then the computer will show the so called “critical path”, which is the longest path
through the network. If the project has to be finished at an earlier date, then the crit-
ical path has to be analysed, whether there are activities, which can be shortened by
introducing more machines, personnel etc.

It can easily be understood that a PERT-chart of the type shown in Fig. . would
take very large dimensions, if it were drawn up for a big international project, such as
the one shown in Fig. .. For such projects the PERT-analysis is handled by special
computer programs, where all the events, the activities with their related execution
times and the interdependency of the events are entered as data.The result of such an
analysis is shown in Table . for the raw material transport unit of a process plant.
It shows the activities with their related numbering, their lengths in weeks and the
earliest and latest starting and finishing dates for each activity.

The PERT evaluation technique allows to analyse the project with respect to
a given end date of the project. The earliest end date is the date at the end of the crit-
ical path, which is the string of those activities which form the longest path through
the network and which has no slack. It is called critical, since a slip in execution of
any activity on the critical path will directly delay the end date by the slip occurred.
In Table . we see that activities –, – and – have no slack, any delay
in one of these activities will immediately delay the finishing date of the project. Ac-
tivity – has a total slack of  weeks, whereof  weeks are free slack. A free slack
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Table ..PERT Printout for theConstruction of the RawMaterial TransportUnit of a Process
Plant (simplified)

Section Number Description Length earliest latest Slack Comment
Dates Dates total free

(weeks) (weeks) (weeks) (weeks)

  Install equipment        no slack
  Civil Engin. Transp.        no slack

of raw material
  Earthworks        no slack
  Foundations       
  Metallic Structure       
  Mechanical Erection       
  Electrical Erection       
  Erection Finalisation       
  Reserve and Transp.       

of raw material

can be used in extension of the activity without influencing the critical path and thus
the finishing date.

Many publications and various computer programs exist on PERT techniques, we
thereforeabstainherefromafurtherexplanationof this technique.Weshall rather look
at the influencetheschedulinghasonpotentialconflictsbetweenclientandcontractor.

Table . gives a listing of reasons that have in the past led to conflicts in inter-
national contract execution. The table has been established on the experience of the
authors in Project Management and in dispute settling of the various kinds. It is an

Table .. Reasons for Conflicts in Project Execution

Reasons Percent
Occurrence

. Delays in execution %
. Discrepancieswith respect to the task statement and functional guarantees %
. Problems concerning the technology used for the project %
. Change of the legal environment in the country of execution %
. Procurementproblems in the country of execution and importation prob-

lems
%

. Quality, quantity and date of client’s supplies %
. Missing or unqualified personnel, most of all the Project Manager %
. Force Majeure, difference in interpretation %
. Payment interruption by client %
. Quality of execution of work %
. Accidents on the construction site %
. Differences in interpretation of the contract %
. Others %
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estimative table, which gives an indication but it does not represent an exact statisti-
cal evaluation. This Table . helps the reader to concentrate on the most important
issues which can avoid conflicts. Late finishing of a project is the most important
cause for conflicts.

The timemanagement (follow-up on progress andmilestone compliance) during
a project should be done by the controller and not by the project manager. If the
project manager is also in charge of the time control, he will normally tend to keep
a slack rein on schedule control, since he will always be absorbed by the day to day
problems of the project. The controller, with respect to his control function, has to
be independent of the Project Manager.

Adelay control is not a tool, which is established once at the beginning of a project
and then left alone. The PERT-type delay control has to be updated continuously, at
least once every weeks, in timely very tight projects it should be updated everyweek.
The existing computer programs help to reduce the tremendous effort that is neces-
sary for the time control, but it is worth the while.The reader should have a very close
watch on the time control, when she/he is responsible for the execution of a project.
This means that any deviation of an activity with respect to the existing plan has to be
introduced into the PERT program. Such deviations can be starting time, execution
time, cost, material and execution tools.

Since the delay is a major reason for conflicts, we want tomention the problem of
“virtual delay”. Many conflicts have been brought to litigation or arbitration, where
delay, especially the virtual delay, was the reason for the conflict and the discussion
evolved, who was responsible for the delay. The discussion could develop between
client and contractor or between contractor and subcontractor, who ever was sup-
posed to be responsible. In some cases, when the delay occurred with the contractor
he would try to find a reason with the client which caused the delay, the same would
do the subcontractor with the contractor. If the client for example has delayed the
start of a contractor’s activity by five weeks, allowing the start only in week  instead
of week  and the contractor started his activity exactly five weeks later, i.e. in week
, then of course the client is responsible for the delay, if the contractor has finished
his activity within the foreseen execution time for the activity, for example inweek .

If on the contrary the contractor would only start executing the activity seven
weeks after the planned start, i.e. in week , then a portion of the responsibility
would be with the contractor. How would the responsibility then be split between
client and contractor? The contractor would argue that he would only be responsible
for two weeks but the client would argue that he, the client, was not at all responsible
for the delay, since the contractor was not ready any earlier than in week , so the
delay of the client had no impact at all. The client would say that his delay was only
a “virtual delay”, which had no impact on the termination of the project. Judges and
arbitrators have decided in a non consistent way with respect to virtual delay. Some
have not taken into account the virtual effect, others have. We advise, therefore, the
project manager, never to rely on his right to defer his activities if the client is in delay.
He should do everything to start his activity at the moment the client has finished his
foregoing activity. Otherwise any later delay might fall partially or totally under the
responsibility of the contractor.
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Delays are often very expensive in a project, since the opponent will not only ap-
ply the delay penalties but hewill also try to obtain consequential losses, which can be
more expensive than the actual delay penalties. Further to these costs the contractor
has to bear his own additional costs due to the delay.

.. Organisation, Staffing and Responsibility Matrix

The organisation of a project is an internal matter of the contractor which is of high
importance for the successful execution of a project. The right staffing with relevant
skills and the qualified personnelwill of course help, to successfully manage a project.
With respect to avoiding conflicts two aspects are important in the organisation and
staffing of a project: the qualified project manager and correct assignment of tasks to
people in a task responsibility matrix. Detailed suggestions for the choice of project
managers are given in Sect. ... The task responsibility matrix allocates the respon-
sibility of persons to tasks and should also define the interfaces between bordering
tasks, so that there is no possibility of making others responsible for problems that
oneself has to stand up for in the project.

By drawing up the task responsibilitymatrix, the organisers of a project are forced
to define the work force necessary to fulfil a certain task. Needless to say, that by
defining the work force in the task responsibility matrix the time of execution for
the tasks are influenced, thus this matrix has an influence on the scheduling and the
critical path mentioned in Sect. ...Therefore the task responsibility matrix and the
time schedule have to be worked out in an iterative process.

Correct staffing and a well defined organisation makes the project team strong
and effective with respect to the client and thus avoids conflicts. It has unfortunately
to be noted, though, that sometimes internal conflicts of the project team lead to
a difficult relation with the client. It has even been noted in some occasions that col-
laborators of the project team carry their internal differences to the client and try to
solve these differences with the help of the client. This strategy is extremely danger-
ous and has to be avoided by all means. The client might use the internal differences
to impose his strategy on the project team of the contractor. It is not impossible that
such internal quarrels can lead to important conflicts between client and contractor.

.. Procurement and Subcontracting

In Procurement and subcontracting the contractor slips into the role of being client
(buyer).Therefore, all that has been said on the client/contractor relation, is normally
valid for the contractor/subcontractor relation and thus does not need to be repeated
here.

A word should be said on the often used back-to-back contracts, where the con-
tractor makes the same or a very similar contract between himself and his subcon-
tractor. Terms in the contract like “Terms and conditions of the main contract with
client XYZ apply to the present contract.” are dangerous and should be carefully anal-
ysed before including such terms in a contract. There are many areas which may
eventually cause conflicts between contractor and client or between contractor and
subcontractor. Such areas can be among others: confidentiality, financing, guaran-
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tees, applicable law etc. The authors therefore warn the reader to apply utmost care
when making back-to-back contracts (see also Sect. .).

.. Budget

The budget for a project is naturally one of its most important aspects, since for the
contractor it is essential with respect to the success of the project. In the context of this
book howeverwewill not discuss the related issues here, except for one, which is often
a source for dispute between client and contractor. We refer to an inconsistent and
unrealistic budget-plan.The budget-plan is the basis for the payment-plan, according
to which the contractor is paid by the client.

The budget should be established on the basis of the work breakdown structure.
As the PERT-programhas established time elements for eachwork package, theCost-
program assigns the cost elements to each work package. When PERT- and Cost-
programs are combined, cost planning and cost control becomes a valuable tool for
project management and the cost can be controlled and managed as the project ad-
vances.

For internal analysismaximum, expected (most likely), andminimumcost should
be assigned to each work package. This allows management to analyse maximum,
most probable and minimum result of the project. Today computer programs allow
these analyses in a convenient matter and we abstain here to go into the details of
such programs.

The important issue with respect to avoiding conflicts with the client is a clear
agreement on the cost for each work package, which will allow payment by the client,
once the work package is accomplished. Regular reporting and joint inspection of
each work package by both, the contractor and the client, ensure a joint understand-
ing of the payments to be made.

The cost of the work package has to be clear with respect to all the elements in-
cluded in the cost. Such elements, besides the actual execution cost for the package,
are: overheads, exchange rates, customs duties, delay penalties, increase in labour
wages, taxes, insurance, any kind of retainers, permits and licenses, etc.The in-house
cost calculationwill normally add this kind of cost as a percentage on the total project,
which of course is of no concern for the client.Therefore the work-package cost to be
agreed uponwith the client has to include all these elements. Many projects have run
into disputes because of insufficient precision of the elements included in the cost of
a work package.

.. Governing Laws and Standards

The governing laws (inluding tax laws) and standards of a project can heavily influ-
ence the success of a project. Since this book is not intended to give legal advice, we
shall not venture into this field, but strongly advise the Project Team to get all pos-
sible information on the legal side from a lawyer experienced in the laws governing
the contract. Advice from not only one lawyer is recommended, especially in inter-
national projects. (Reference is made to Sect. ., . and ..)
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On the technical side many project-contracts refer to standards in very general
terms. A typical wording is: “The contract is based on the Technical Standards, Spec-
ifications, rules and Codes of . . . (the country of contract execution) or equivalent.”
But caution is necessary. Since many of the big contractors would want their tech-
nology to prevail, they normally rely on the term “or equivalent” and would want the
standard of their country of origin to be applied. Many conflicts have arisen from the
term “or equivalent” and many expertises have had to be made to solve the question,
whether the standard was really equivalent. The contractor is advised to carefully
study the standards of the country of execution and to accept, maybe with little tech-
nical changes, the standard of the country of execution.

As an example we give the case of a particle foam machine delivered from the
United States to an East-European country. In the purchasing contract the CE-
conformity was required. When the machine was delivered the client found out that
all the cabling used in the machine was according to US-Standards with a UL (Un-
derwriters Laboratory) certificate. Needless to say that the machine worked correctly
and delivered the products as per specifications of the contract. The client requested
all the cabling to be changed to CE-Standards or to reduce the price of the machine.

Since the vendor and the client did not get to terms, an arbitration procedure was
launched.The judges, together with a technical expert, had to decide, whether all the
cabling had to be changed, a reduction in price was justified or whether a simple
table giving the equivalence of each type of cable between the US-Standard and the
CE-Regulation could solve the problem. Client and vendor finally agreed outside the
legal proceedings that the vendor would pay a certain sum for compensation and the
“equivalence table” would be furnished by the vendor.

.. Project Reporting

Besides the day to day contact between the crews of client and contractor, the re-
porting is the main communication means in a project with which the relevant data
is exchanged. Good reporting is the basis for a good client/contractor relationship.
The flow of information is in principle from the contractor to the client, with the
client reacting on the reports, if differences from the contract terms are observed by
him.

The form, extent and period of reporting to the client is normally prescribed in
the contract. Before signing the contract, the contractor should carefully discuss and
define the degree of reporting with the client. The line to follow here is: “Not too
much and not too scarce”. A well informed client is normally a good client, who will
not tend to look for conflicts.

In order to be able to have good reporting to the client, the ProjectManager needs
to get all information necessary from his organisation on site and from his home
office. A project is a complex system which needs a constant and well structured
information flow from the various groups involved, i.e. department for planning,
for engineering, for human resources, for cost control, for production, for sales, for
maintenance, for logistics, for informatics, etc. The project manager therefore has
to build up a congruent information system in his project plan, which gives early
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Schedule .. Typical reporting schedule for a major plant in the Middle East

. Design report with statements on drawing, calculations and proposals
. Report on material procurement with dates and details of orders placed
. Report on shipment of equipment with date of arrival on site
. Report on site erection with segregation of civil, mechanical, electrical and instrumenta-

tion with percentages of completion in comparison to contract dates
. Special report on delays, with actions to make good the delay
. Report on personnel (labour and supervisors) and erection equipment on site
. Progress report summarizing the progress in total and since last report with a summary

in local language
. A weekly special site report with the progress achieved during the outgoing week and any

major occurrence on site
. Report on budget control with invoices of the month

warnings of any deviation from the plan.The skill is here again to have a systemwhich
avoids tons of paper and thousands of computer files, which overload the system and
nobody is able to read on the one side, and not to have too little information which
gives the acting people the impression of not being well informed. A well defined and
well graded information system is necessary. Experience shows that projectmanagers
give too little attention to this extremely essential part of the project. A good internal
information system is the basis for good reporting to the client, and a need to avoid
conflicts.

For international projects a clear agreement is necessary in the contract regarding
the language to be used in each report. The translation of reports is expensive, can
lead to misunderstandings and should therefore be avoided as much as possible, but
made as much as necessary.

A typical set-up of a project report to the client is given in Schedule .. In this
case the periodwas set to one report permonth, handed in on the th of eachmonth.
The items in Schedule . are to be extended if special sections of the project need
special attention. Such sections can be technologically critical sections, sections with
a special influence on the time schedule or sections, which need special political at-
tention.

.. Project Acceptance Procedure

In order to avoid any conflict at the end of a project, the project plan and the contract
should contain a well defined procedure for the acceptance of the sections and the
total project. A typical schedule for tests and inspections is given in Schedule ..

The Project Manager during contract negotiations has to give his utmost atten-
tion to the commissioning procedure in order to avoid conflicts at the end of his
project. The authors have observed, that clients often try to defer commissioning, al-
though the plant has been totally finished (some minor punch list points might be
left). The reason for deferring are manifold, one major reason though, is the fact that
the contractor has to carry the cost for running the plant as long as commissioning
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Schedule .. Typical Testing Schedule for a Desalination Plant

A) Precommissioning Tests and Inspections
. All tests and inspections during construction shall be performed by the Contractor

and witnessed by the client
. All tests and inspections have to be performed in accordance with procedures ap-

proved by the client
. The Contractor has to maintain all necessary records, data sheets etc. of the tests
. The following tests and inspections shall be performed prior to completion:

• Installation checks of equipment and systems
• Hydraulic, hydrostatic and pneumatic tests
• Instrument and control calibration
• Operational checks of the equipment
• System checks (verification of interlocks, alarm points, manual and automatic op-

eration)
B) Tests on Completion

. Thirty Day Reliability and Performance Test
• This test shall consist of  days of operation of the plant without failure or inter-

ruption of any kind
• Within the  days,  consecutive days shall be chosen for performance tests,

where the guaranteed output and raw material consumption has to be proven
• During the performance test the average guaranteed utility consumption has to

be proven
• TheContractor has to prepare and get approved by the client the testing procedure

(recordings, measuring points, diagrams, etc.)
• At the conclusion of the  days the plant shall be shutdown for a maximum of

 hours for inspection, to prove that continued use is possible
. Start-up Tests

• After inspection theContractor shall demonstrate two consecutive start-up cycles
• During the start-up cycles the Contractor has to demonstrate, that the plant is ca-

pable of duplicating and maintaining normal operation for a minimum of twelve
hours after start-up

has not been completed. A further reason is, that the client has more time to get his
employees acquainted with the plant for a longer time, which also will save money
and problems to the client. We advise that, at all means, time limits have to be fixed to
the duration of the tests and to the time the client has to accept final commissioning.

The reader may refer to the Case Studies in Sect. .. and .. where the fi-
nal acceptance was denied although the plant had proven its performance in all the
parameters, which were stipulated in the contract.

.. Risk Analysis

Risks are manifold in a major international project. Much literature exists about how
to foresee and thus to avoid risks in a project, see [], [] and [] for example. It is of ut-
most importance that the Risk Analysis be made by a team of three, as pointed out in
the beginning of this chapter: A technician, a controller and the future project man-
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Schedule .. Guidelines for a Project Risk Analysis [], [], []

A) Technical Risks
• New technology?
• New technology proven in tests?
• Software available and proven?
• Operation in the country of execution possible?
• Adequate environment for the technology?
• Equipment available or timely to be produced?
• Can all the warranties be met?

B) Schedule Risks
• Customer deliveries on time?, right quality?
• Has the scheduling been correctly performed?, which are the uncertainties in the

scheduling?
• Are alternatives available, if technical, software, or other problems occur?
• Are there any dependencies outside the project?
• Is the customer experienced with similar projects?
• Is there a proven client-contractor relation, or is this relation new?

C) Organisational Risks
• Is the necessary personnel available?
• Has the client competent people for the control of the project?
• Is the project team adequately organised and competent?
• Is the project organisation compatible with the client’s organisation?
• Is the infrastructure at the execution site appropriate?
• Are there legal risks?
• In case of a joint venture, is the organisation of the partners adequate?, are the inter-

faces between the partners sufficiently defined?, are the responsibilities of the partners
correctly defined?

• Are there any political, religious, racial or similar constraints?
D) Financial Risks

• Is the client financially solvent for the project?
• Can all the necessary bonds and financial guarantees be obtained?
• Are there taxation problems?, can sufficient insurance be obtained?
• Are the costs of the project sufficiently analysed (wages, procurement items, wages in

the country of execution, etc.)?
• Are there customs problems to be expected on importation?
• In case of a joint venture are the partners solvent?, can they contribute to the bonds

and guarantees to be given?

ager. It is necessary that the project manager knows the risks, which hewill encounter
during the execution. The technician and the controller might not be involved in the
execution of the project, but they have to be extremely knowledgeable in their field
of responsibility.

Schedule . gives an overview, of which kind of risks have to be expected in
a major project. The schedule can be used as a guideline for analysing the risks. In
the scope of this book we shall abstain from going into further details of risk analysis,
given that plenty of literature is available on the subject.
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Fig. ..New Technology: Toll System for Trucks on German Motorways

It is obvious that the questions given in Schedule . are interrelated, meaning
that a technical risk can cause a scheduling risk or a financial risk or a warranty risk,
etc. Therefore the analysis has to be made in an iterative manner, reconsidering the
various questions once they have all been looked at.

We would like to draw the reader’s attention to the fact that these risks are not
only related to international projects. Risks are also common in national projects,
maybe with some aspects not being present in national projects, such as a foreign
legal system, language problems, customs, unknown national habits etc.

As a typical historic case we can cite the introduction of the Toll System for trucks
on German motorways. Figure . shows one of the measuring units on a motorway,
which has to check, whether a truck has paid his toll before entering the motorway.
No toll stations, where the trucks have to stop and pay, are installed anywhere, so
the system totally relies on the information obtained from the measuring bridges
(see Fig. .), whilst the truck moves on the motorway underneath the bridge at his
normal speed of  km/h.

The technologywas new at the time.Theprojectwas a disaster for the consortium,
which obtained the project from the German Government. The main occurrences
where:

• the technology did not work at the beginning
• the software of the whole project was delayed and with major faults at start up,

the software had not been tested sufficiently
• the systemwas not well analysed, e.g. trucks taking toll-free roads, by-passing the

motorways
• the management structure (who does what) was not clarified between the joint

venture partners
• the client (the German Government) did not have clear organisational structures

on their side
• no alternatives were available in the moment of crisis
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At the end the client (German Government) made a claim against the joint venture
for around  billion Euros. The arbitration is ongoing at the time this book is being
published. The revenues per year of the German Government from this toll system
are around . billion Euros per year.

. The Personnel for the Project

From the discussions of the detailed Project Plan in Sect. . we can conclude that,
as is obvious, the personnel is the decisive factor with respect to the project’s success.
The Contractor therefore has to take utmost care in selecting the personnel for the
project. In the following sections wemake proposals, how to proceed in the selection
of the Project Manager, the decisive person in the project team, and how his team
should be built up, selected and organised in order to form an efficient team.

.. The Recruitment of Project Managers

The importance of the Project Manager has evolved considerably in the last years.
In the ’s a project manager was considered more as a controller with a lot of
administrativework for a project.Hewas not really considered amanager in the sense
of creating the plant, the bridge, the highway which was the object of the project.This
attitude towards a project manager has changed, nowadays the project manager has
a higher esteem in the company of the contractor and normally if the project is of
an important size he reports to top management. Figure . shows an organisational
chart with project management reporting directly to top management.

The direct reporting of Project Management to Top Management ensures that
the Project Manager or the Project Director, if more than one projects are run at
a time, is of the same level as his colleagues in Engineering, Production etc. This
helps Project Management to be supported by the functional managers Engineering,
Production etc.

The organisational structure outlined in Fig. . is also helpful in relation to the
client. A Project Director reporting directly to Top Management is respected by the
client, and can negotiate at eye-level with top management of the client. The Project
Director or Manager does not need to get approval by various functional divisions
but he can get approval directly from Top Management, if difficult decisions are to
be taken. This makes solving problems easier in negotiations with the client.

The authors strongly advise to have an organisational structure as per Fig. .
also in case of legal disputes, where the Monitor of Litigation (see Sect. .) should
be reporting directly to Top Management. If the Project Manager or Director has
been reporting to Top Management during the execution of the project then Top
Management will be much better informed about the claims in a legal dispute.

Thedirect reporting of ProjectManagement toTopManagementmakes this posi-
tion more attractive and thus will interest better qualified persons to apply for Project
Management positions in a company. Schedule . gives a list of attributes a good
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Project Manager should have. Since there will not normally be any person available
that fulfils every attribute to %, we give a rating of the attributes in their order of
importance with high, middle and low.

When having to chose a project manager, one can use Schedule . by giving
a candidate a score for each attribute between  (attribute not existing) and  (at-
tribute very highly fulfilled) and multiply each score by the rating in Schedule .
with  for high,  for middle and  for low. The maximum score attainable on the
basis of Schedule . is  points. Any person who is below a score of  should not
be chosen as project manager.

With respect to legal disputes a Monitor of Litigation should be installed and he
should not be the same person as the Project Manager of the project in legal dispute.
This was discussed in detail in Sect. . above. But the attributes of a good Monitor
of Litigation are practically the same as those of a good Project Manager. In fact very
often the monitors of litigation have been project managers in other projects.

With respect to legal proceedings, attribute nr.  in Schedule . is of very high
importance. In many proceedings, where the authors have been involved, it could be
seen that a good record of all events during execution of the project was essential for
winning their case. One can say “well documented, bingo!”, meaning that the party
which has all documents available for proving their case have a considerable advan-
tage over the opponent who is less well documented. Thus, with respect to possible
legal proceedings a thorough documentation is an absolute must. The good docu-
mentation also proves extremely helpful in negotiations/discussions with the client
during execution of the project, when differences of views occur. It is then helpful
that one can prove one’s case.

Good documentation of the events during a project also improve the esteem
of the client towards the contractor and it will in case of disputes make the client
think twice, whether he wants to go for legal proceedings. The good documentation
is something everybody says that it is necessary, but there are somany projects where

Schedule .. Attributes of a good Project Manager

Attribute Rating
. Negotiation capacity high
. Good technician in the field of the project high
. Generalist with a wide technical and financial view middle
. Is able to work in a team high
. Well structured and organised in his work high
. Is creative low
. Good communicator middle
. Ability to motivate people high
. Ambition low
. Decision maker middle
. Foreign language capability middle
. Managerial experience high
. Ability to evaluate and select people high



. The Personnel for the Project 

documentation is extremely poor and when it is done it is often very late. Documen-
tation of a project is not a very popular task on project site.

.. Team Building and Team Relations

There is an old saying, which goes “bad boss, bad team, bad results”, and there is a lot
of truth to this statement. It is the boss who forms the team and not the other way
around. A good team on the contractor side results normally in a good relation with
the client’s team. Or if we put it the other way around, a bad team will have problems
with the client’s team. Therefore it is in the interest of every team member to think
“team” and to avoid “solo numbers”.

A good project manager is normally also a good team builder. Nevertheless here
in Schedule . we give some indications, how the project manager can go about to
build a good team.

In this bookwedeal with conflictswith clients or subcontractors, so called outside
conflicts, and not with conflicts inside the company or the project team. The inside
conflicts need a different approach and use different tools than those, which are used
in outside conflicts. In an inside conflict there are no legal proceedings, but there
are bosses who decide, who have their special opinion and who are generally not
subject to a legal code. The approach is therefore different. There are, though, some
similarities, since there are humans acting as well inside the company as in the client’s
or the subcontractor’s team, but their objectives are different. Therefore one has to
keep always in mind that they are humans but with different interests.

The team building is therefore extremely important to run a project successfully.
If the team inside the project functions well, then there is a good chance that the
project will be a success. Many projects have been unsuccessful, though, because the

Schedule .. Rules to Follow for Building a Team

. Choose your team members as carefully as circumstances allow
. Obtain information on the team members’ previous superior
. Define clear responsibilities and interfaces to other team members
. Listen before giving orders
. Give credit to team members when they made a valuable contribution
. Apply management by walking around
. Meet with your direct collaborators once per week
. Inform the team on company matters, make the team feel “informed”
. Introduce key people of your team to your client
. Manage your team transparently
. Make your teammembers feel supported by you
. Evaluate performance of your personnel once per year
. Let your collaborators present their results, don’t put yourself too much forward
. Install information procedures within the team upwards and downwards
. Cut gossip and negative messages fast
. Try to eliminate troublemakers as fast as possible if you can’t turn them around
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team was not in harmony. This often occurs in joint ventures, where two, three or
more partners have to form the team, and where the danger is always latent, that
one or the other joint venture partner follows his own interests thus not contribut-
ing to the team. Prominent examples in the recent past are the German Toll System
for Trucks and the tremendous problems in delay of the Airbus A , where each
participating country was pointing at the others as being responsible for the delay.
The delay of the A  aircraft will and is costing Airbus many billions of Euros. The
delays are in this case not due to technical problems but they are due to bad coordi-
nation and bad cooperation between the partners.

Team building is therefore a must in any project, especially in those projects
which have an international team and a world wide community of clients.

. Case Studies and Questions

.. The Spring Roll Machine

A) Description of the Conflict

• A contract was concluded between a Swiss machine manufacturer and an Aus-
trian dealer of foodstuff for a set up tomanufacture spring rolls out of a vegetable
mix and dough. The set up consisted of two machines. In the sales contract the
machine manufacturer gave a detailed description of each machine with all rele-
vant parameters.Thebuyer of themachines gave themachinemanufacturer some
 kg of vegetable mix and asked, whether he could produce spring rolls with his
machines.The seller confirmed that his machines could produce the spring rolls.

• The buyer gave the order for the two machines stating “Machines to produce
spring rolls from vegetable mix and dough”.The % down payment for the ma-
chines was made and after three months the machines were delivered. When the
machines were installed and a test run was made, the resulting spring rolls were
not usable, the vegetable mix inside the rolls were of unacceptable quality, the
vegetable slices appeared ground and had lost practically all their juice.

• Themanufacturer made some changes to the machines and a second test run was
made.The result was the same as in the first test run. The buyer refused to accept
the machines and requested that the manufacturer take the machines back.

B) The Parties’ Approach to Resolution of the Conflict

• The seller of the machines requested the rest of the outstanding payment for the
machines, left themat the buyer’s factory but took out someparts of themachines,
so that they could not be used.

• The buyer requested that the contract be declared null, the machines taken away
from his premises and the down-payment be reimbursed.

• The parties negotiated several times, the buyer offered that the machines be taken
away and the down-payment to be left with the seller. The seller did not accept.



. Case Studies and Questions 

• The seller asked for legal proceedings. The court called in an expert, who con-
firmed that the spring rolls were not usable.

• The court asked for an other negotiation between the parties, but they did not
reach an agreement. The court decided that the buyer had to pay half of the con-
tracted sum for the machines and that he could keep the machines.

C) Comments on Lessons to Be Learned from the Case

• The buyer and the seller failed to include a detailed task statement (performance
specification) in the contract. The machines were well defined but not the ob-
jective, which had to be reached by the set up of the two machines together. It
was the buyer’s fault that he did not make a clear task statement, which would
have specified the quality of the resulting spring rolls. He bought two machines
without clarifying his objectives by just stating “machines to produce spring rolls
from vegetable mix”. Neither the quality of the input (the vegetable mix and the
dough) nor the quality of the output was defined.

• The court could not award % to either party, since they both were responsible
for the badly defined sales contract, therefore the court split between the parties.

• Each party lost money, time and did not get anything in the end. The seller got
only % of his sales price and the buyer had two useless machines and had to
pay % of the purchasing price.

.. The EPS plant

A) Description of the Conflict

• An EPS-plant (expanded polystyrene plant) was sold by a French manufacturer
to a Swedish company, which needed the EPS slabs for insulation purposes in
the construction industry. The EPS-plant was supposed to produce EPS slabs of
 and mm thickness fully automatically from pre-foamed material and to
pack the slabs, so they could be directly loaded on trucks and transported to the
various clients of the Swedish company.

• The contract was a turn key contract with supply of the machines, erection and
testing till final handover. When the plant was finished and testing started, vari-
ous deficiencies of the plant were detected, such as problems with the silos for the
pre-foamedmaterial input, problemswith the hot wire cutting machine, frequent
blockage of the piling machine and the insufficient reliability of the conveying
system through the edge milling machine.

• The buyer requested that the deficiencies be made good. The supplier made sev-
eral attempts but most of the deficiencies were not or not totally repaired. The
turn key plant did not operate the way the Swedish buyer had expected.

B) The Parties’ Approach to Resolution of the Cconflict

• The parties negotiated but did not find a solution, which was acceptable to both
parties.The buyer requested .million Euros for repair of the deficiencies, which
he wanted to have done by a competitor of the seller, for loss of production and
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for the cost the buyer had during the long test runs and unsuccessful production
runs. The seller did not accept.

• The buyer went to court and requested the above stated sum.
• The court requested an expert to analyse the various defaults of the plant and

make an estimate of the cost to repair the plant. The expert estimated the repair
cost in total to  ,– €. These costs were actually estimated lower, but the
seller was in various instances unable to provide the necessary proof that some
of the deficiencies were due to insufficient maintenance by the buyer. Certain
repairs had to be charged to the responsibility of the seller, because of his lack of
documentation.

• The court decided, on the basis of the expert’s report, that the buyer could reduce
the purchasing price of the plant by  ,– €, taking into account the cost for
the repairs and the cost the buyer had incurred during the testing and insufficient
production time. The buyer was free to repair the defaults of the plant on his
account.

C) Comments on Lessons to Be Learned from the Case

• The supplier had actually delivered a technically good plant, which had somemi-
nor adjustment problems in the various sections of the plant. His insufficient doc-
umentation, reporting and recording of the events during erection and testing of
the plant put him into a defensive role, which finally made him loose a substantial
amount of money.

• The buyer went immediately to court instead of trying to find an amicable solu-
tion by using an outside expert. It was finally the expert who decided the case,
which could have been the case without going to court.

• The cost for the lawyer, the court and the in-house cost of the buyer where con-
siderable and amounted to approx.  ,- €. An amicable solution would have
been more advantageous for the buyer than going to court.

. Conclusions to Chapter 

It has been shown that the various existing tools of Project Management will avoid
or reduce the risk of conflicts in international projects, when they are correctly used
and consistently applied. The establishment of a Project Plan before deciding to go
ahead with a project is the appropriate basis for TopManagement to decide, whether
to go ahead with a project or not.

The project plan with the detailed work break down structure, with the time anal-
ysis on PERT basis, with a budget planning related to the work breakdown structure,
allowing a serious cost control throughout the project, and with a responsible risk
analysis are the basis for successful project execution. Using the stated project man-
agement tools will also provide a solid basis for the cooperation between client and
contractor, it will improve the contract drafting (Chap. ) and avoid conflicts and
legal proceedings between them.



. Questions on Chapter  

Chapter  with the case studies presented has shown that going for legal proceed-
ings, when conflicts arise, is not always a must and, that the tools and suggestions
made, help to find amicable solutions, which maintain a good relationship between
the parties and thus offer future business opportunities between them.

. Questions on Chapter 

. Work Breakdown Structure
Add the following work packages to the work breakdown structure in Fig. . and
give them numbers: Excavation, Concrete Works, covered concrete tanks, Piping,
Pipe Racks, Sea Water Pump Motors, Recirculating Brine Pump Motors.

. PERT-Analysis
Can the total slack of an activity in a PERT-schedule of a project be totally used
to recover delays, which occurred in an other activity, or have other measures to
be searched for in order to recover the delay?

. Critical Path
Determine the critical path in the project of Fig. ., calculate the length of the
project and compare to the time scale at the bottom of Fig. ..

. Virtual Delay
Try to explain the term “virtual delay”.

. Responsibility Matrix
Establish a task responsibility matrix for the project “Erection of a prefabricated
family house”, as shown in Fig. ..

. Gantt Schedule
Which advantages has a PERT schedule over a GANTT schedule and vice versa?

. CE-Standard
How can a machine, constructed according to Japanese standards, be imported
into the European Community where the CE-conformity is a must?

. Risk Analysis
List the potential risks of a project for a bridge crossing the Gibraltar strait be-
tween Europe and Africa, group the risks and estimate the risk probability.

. Project Manager
Evaluate a project manager of your choice with respect to the attributes in Sched-
ule ., using the quantification rule given in Sect. ... In a second step evaluate
your own qualities as a project manager and compare the overall score with that
of the manager chosen.

. Team Building
Classify the  rules given in Schedule . by rating them of “high”, “middle” or
“low” importance.
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 Conclusions and Recommendations

In this book we have tried to answer the question: “What can be done to prevent,
resolve or reduce conflicts in major international projects?” in order to minimize the
inefficiencies, the trouble, the loss of money and other mischief they cause.

Themain conclusions and recommendations to achieve the reduction of conflicts
are the following:

• The Contracts of the projects need to be improved with regards to the following
aspects:
. Clarification of the obligations due to the degree of turn-key responsibility

and the “fit for the purpose” principle
. Definition of Owner’s supplies, services, battery limits and interfaces with the

contractor’s responsibilities
. Split of responsibility for regulatory aspects of plant design, construction and

operation
. Improved technical specifications leading to fewer interpretation disagree-

ments
. Contract provisions for pre-litigationmediation between the parties by a third

party mediator

• Conflict prevention and handling can be improved by proper application of Psy-
chology as follows:
. Behind every project conflict lie psychological issues, they have to be analyzed

and handled
. Project Management needs to apply the psychological tools presented in

Chap. 
. Understanding of conflict development stages, dimensions, and different per-

sonality types are essential
. The benefits of employing a psychological approach in project management

are better working relationships and reduction of conflicts
• Negotiations to resolve conflicts can be improved by:

. More emphasis on building good relations between the contract parties
. Early detection and professional handling of disagreements before develop-

ing into a conflict
. Better and deeper understanding of the background leading to a conflict
. Careful preparation of conflict resolution / settlement negotiations
. Improved creativity and professionalism in negotiations to reach a settlement
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• Litigation can be made more efficient by the following measures:
. Nomination of a Monitor of Litigation, who is not the Project Manager
. Development of a sound strategy to be followed during litigation
. Resolving conflicts through mediation or other “soft” resolution methods in-

stead of court trials
. Analysing the claims thoroughly, remembering that “a bad compromise is

better than a good judgement”
. Avoiding the high cost of a trial through careful cost analysis of legal pro-

ceedings before going to trial
• Handling of technical expertise (prior to litigation or as part of litigation) can be

improved by observing the following recommendations:
. Choosing the right expert as from the beginning
. Giving the expert the opportunity to mediate between the parties
. Analysing and choosing the right strategy to obtain a favourable expertise
. Trying to reject an unfavourable expertise through rejection of the expert

• Conflicts can be avoided or resolved by employing the following essential project
management tools:
. Establishing a detailed project plan before implementation of the project, in-

cluding a detailed risk analysis and contingency plan
. Defining and using a detailed work breakdown structure during project exe-

cution
. Controlling the project execution by employing a PERT-type time manage-

ment system, based on thework breakdown structurewith a bi-weekly update
. Installing a clear organisational structure, agreed upon by client and contrac-

tor, with a well defined responsibility matrix
. Controlling the project with a budget control system based on the work

breakdown structure leading to regular invoicing and updatingwith the client
. Documenting project progress on the basis of a reporting system, which has

been agreed between contractor and client
. Applying a final acceptance procedure, which has been agreed upon between

client and contractor

The issue is in our opinion more complex than just implementing each and every
of these recommendations. International projects with fixed prices and firm delivery
dates need a sound system of basic contract templates beyond the ones, which already
exist.

New principles should be introduced, in order to achieve a better process design
and related engineering work on one side and a contracting structure with a clearer
division of responsibility and an early contract drafting on the other side, in order to
break the unfortunate increase of conflicts in international projects.

In our opinion the problem is that there seems to be a gross underestimation
of the resources required for the many agreements during project implementation.
Some project people believe that practically the only real agreement is associated
with the contract negotiation and signing procedure.This is very far from reality.The
contract negotiation might be the first agreement, but many have to follow, ending
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with the final agreements to transfer the plant to the Client and settling the final
accounts.

Signing of the contract means that the parties have reached an agreement re-
garding the basic framework and the specifications for the execution of the project.
At the same time they have frozen the price and time of delivery. The conflicts then
start during execution of the project, because some Contractors think they can get
away with substandard work and some Clients believe they can improve specifica-
tions and scope of work beyond what was agreed upon, without compensating for
the extra work. Watch out for those who misuse the system!

Primarily during the engineering phase but also during installation and commis-
sioning a significant degree of flexibility and “give and take attitude” is required by
both parties to reach an agreement on the adjusted scope of work. It is in the inter-
est of both parties to reach a settlement because it saves time and money for both.
What we often experience, though, in major international projects are long struggles
led by “single minded bureaucrats” because management believes that the project
teams should just stick to their own specifications, time schedules and budgets. This
attitude will often result in conflicts and delays and leasding eventually to litigation,
which costs a fortune to both parties.

Dr.-Ing. Wolfgang Spiess Finn Felding,
Consultant and sworn expert Project Adviser

wolf.spiess@t-online.de ff@finnfelding.dk



Glossary

Glossary of principle terms used in the book with a short explanation, the terms are
included in the Index, where the pages are given, to find the terms treated in the text
of the book.

Acceptance. See Plant acceptance
Activity plan (and project time schedule PERT). A list of activities in the order

of interdependence, where each activity has a starting event and a completing
event. The whole activity plan and time schedule is presented as a chart showing
the interdependence or as a list of activities)

Advance payment bond or prepayment bond or down payment bond (bond can
be substituted by guarantee). Financial guarantee to cover for Contractor’s in-
ability or unwillingness to refund the down payment in case he/she stops per-
forming the Contract

ADR. Alternate dispute resolution, soft method to resolve a conflict instead of or
before undertaking legal proceedings

Allotment. Apportionment of funds or similar
Amendment (to the Contract). An agreed addition to the contract, formally made

as a supplement according to the same procedure as for agreeing and signing (and
make effective) of the original Contract

Arbitration. Private (no disclosure) litigation organized by international organiza-
tions as for instance the International Chamber of Commerce and agreed be-
tween the parties in the contract as the contractual procedure and method for
dispute resolution should negotiation fail

Arbitrator, Arbitral Tribunal. Independent, unbiased and qualified persons ap-
pointed by the parties and by the arbitration institutions to form the Arbitral
Tribunal

Arbitration clause. Clause in the contract of a project, which defines when and how
an arbitration tribunal may be called upon by the parties in case of conflict

As built drawing (or documentation). Drawing corrected for changes during in-
stallation and commissioning, showing the plant as it was finally built

Bar-Chart. Plan which assembles the various activities of a project above a time-
scale, thereby showing the length of the activities and the whole project. Also
referred to as “Gantt-Chart”
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Basic (process) design. The engineeringwork to establish the process configuration,
the main design parameters, the general lay-out and the performance criteria

Battery limit. Limits of the area occupied by the project, sometimes used as limit
between the areas of responsibility

Biased. The opposite of neutral and objective
Bid. The proposal and quotation submitted by the supplier or contractor invited to

quote according to the tender procedure and requirements
Bid bond or Tender Guarantee. Financial guarantee to cover for Contractor’s un-

willingness to sign the Contract if awarded
Budget control. Control of spending versus budget on item level, calculating and ex-

plaining deviations. The budget control also includes general recommendations
on how to regulate the contingency amount, set aside in the budget, and forecasts
the expected financial outcome of the project at completion

CFR. Delivery “Cost and Freight at NN” (place where the vessel is unloaded with
the goods or equipment – name to be inserted) – INCOTERMS  condition
of delivery

Civil contractor. A contractor or subcontractor responsible for earth mowing, site
establishment, foundation work, internal roads, building work etc.

Claim. A legal or contractual written request for compensation of an event to the
party causing the event

Commissioning. Bringing equipment into operation. Used for all activities after
start-up of the plant with raw materials to fine tune the operation, prove the per-
formance and fulfill the contract until Acceptance

Conflict. A fight or struggle
Conflict contingency plan. Policy, procedures and rules regarding spotting of dis-

agreement evolving to a conflict and how to solve the conflict as early as possible
Consultant. A third party hired by one of the parties to render professional services

(e.g. in engineering, construction or project management etc.) to the principal
Contract execution. Fulfilling all the obligations of the contract
Contract interpretation. A technical and practical description of what is needed

according to the technical requirements as found in the contract, often in various
sections and articles

Contract Language. Language in which all communications of a project have to be
expressed, the language has to be stipulated in the contract

Contract Procedural Law. The applicable law which governs the legal procedures,
it is not always identical with the contract law

Contract Law. The applicable law which governs the contract, should not be con-
founded with procedural law, which may but does not have to be different from
the contract law

Contract provision. An article in the Contract. The word is used when reference is
made to contract articles or provisions in general

Contract specification. The technical description incl. specific technical require-
ments as found in the contract, often in various sections and articles
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Contractor or main contractor. The company carrying out the work required in
the contract

Contractor’s All Risk insurance (CAR insurance). The name of the insurance pol-
icy which covers nearly all insurable risks the contractor may suspect during ex-
ecution of the contract, incl. the risk of the plant before Acceptance. The CAR
insurance does not cover the professional design liability (professional indem-
nity – separate insurance, normally not attractive compared with the risk occur-
rence)

Contractual. In accordance with the contract incl. annexes etc.
Corporate Pledge Model. A basic statement in a company’s General Conditions,

that the company would, in case of conflicts, first try to resolve the conflict by
mediation instead of going to court immediately

Cost-benefit analysis. A comparative analysis of different solutions or methods
where the difference in costs are compared to the difference in benefits (mea-
surable and non-measurable) in order to establish which alternative gives most
“value for money”

Cost of Expertise. The cost to be paid for an expert
Cost of Arbitration. The cost to be paid for the arbitrators and for the administra-

tion of the body, which governs the arbitration
Court or State Court. The ordinary courts of a given country
Critical Path. The conjunction of activities of a project, which determine the longest

duration of execution, therefore the end of the project is at the end of the critical
path. The critical path has no slack, and any delay on the critical path provokes
a delay of the whole project

Customs clearance. The actual approval by the Authorities of the project country
that the equipment etc. are released by customs for transport to the construction
site

Delay analysis. An analysis of the causes for a delay and of the contractual justifi-
cations for each delay, with the objective to reach a conclusion on how the total
delay should be distributed between the parties

Delay causing event. A physical event (or lack of event) causing one contract party
to be delayed, compared to the official project time schedule

Delay claim. A claim for extra costs caused by the other party in being late in her
performance

Delay. Actual delivery takes place at a later time than agreed in the contract or a con-
firmed order.The difference in time between the actual time and the agreed time
is the total delay for which responsibility has to be distributed between the parties

Delay Penalties. A fine (mostly in money) levied by the Client on the Contractor
for late execution of a task

Disburse. Providing cash money
Dispute Review Board (DRB). USThird Party Inspectors
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EarlyWarning System. Reporting System to Top Management on details of project
execution in order to detect possible conflicts at an early stage with the intention
to take early mitigation measures

Effective contract. A contract where the parties have fulfilled all the agreed provi-
sions regarding bank guarantees, down payment, import license, etc. in order to
make the contract operative

Engineering approval. The Owner’s (or Employer’s or the Engineer’s) acceptance
that the engineering complies with the contract specifications

Engineering, Supply and Construction projects/contracts. See turn-key
Environmental impact assessment. Analysis and evaluation of all the environmen-

tal consequences of a new plant (or extension of an existing plant)
Evidence. Indisputable records of what actually happened relevant to the case of

disagreement or conflict
Expert (in relation to project conflict). An unbiased third party invited by the par-

ties or the Court to give his opinion on certain issues described in his Terms of
Reference

Extra cost claimed. The alleged extra costs which one party believes the other party
should carry in accordance with the contract provisions

Factory Acceptance Test (FAT). The buyer’s inspection and testing of the equip-
ment and its documentation ordered to establish its conformity with the agreed
specifications

FCA. Delivery “Free on Vessel at NN” (place where the vessel is loaded with the
goods or equipment – name to be inserted) – INCOTERMS  condition of
delivery

Financial guarantees (other thanpayment guarantee). Guarantees issued by banks
or insurance companies to cover Owners’ losses due to bankruptcy, insolvency or
inability of the contractor to perform his work

Financial Institution. A public institution or a private limited company that bor-
rows money on the market and lends it out (e.g. to finance projects)

Financial obligations. The obligations in a contract regarding financial guarantees,
payments, taxes and duties, reimbursement of certain costs and other financial
matters

Financing agreement. The agreement between banks, financial institutions and
Owners on how to finance a project. It is completely separate from the Contracts
to supply the equipment and perform the construction and installation work

Fit for the purpose. FIDIC: (Conditions of Contract for Design-Build and Turnkey
 p. , first paragraph (.)) specifies that the work shall be fit for the purpose,
and that the purpose is ascertainable from the Contract

Fixedprice (contract). A contract stipulating a final, firm, lump-sum, non-revisable
price except regarding extra work and claims agreed between the parties

Functional guarantees or performance guarantees. See performance guarantees
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General and Special Contract Conditions. Client’s standard contract conditions.
General Conditions apply to all projects of a specific client, whereas Special Con-
ditions are specific for each project

ICC Arbitration. The arbitration institution of the International Chamber of Com-
merce in Paris, France

ICC Court of Arbitration. The ICC body controlling the arbitration cases and tri-
bunals under the ICC Rules of Arbitration

Import license. The approval by the project country Authorities that certain equip-
ment etc. can be imported under certain conditions

Incompetence. Lack of competence to carry out a specificwork. Competencemeans
sufficient skills and experiences required by good practice in the trade

Independent proof procedure. to establish missing evidence for a court case or for
arbitration

Inspection Authority. Third party organization hired by the parties to perform in-
spection of equipment at origin, before shipping and on site of a project to ensure
that the equipment and the work comply with the contract specifications

Installment. Part payment – See payment conditions
Instruction (according toContract). TheOwner’s order to the Supplier orContrac-

tor to carry out a certain work etc. in accordance with the Contract. The Supplier
or Contractor has to adhere and comply right away – objections are handled as
a dispute

Justification (contractual). The legal reason, according to the law and the contract,
why a certain deficiency in the work or supply is the responsibility of the other
party

Lay-out drawing. An overall drawing of a project, showing the positioning of equip-
ment, material, foundations and the connections between them

Legal adviser. Lawyer for one of the parties advising his/her principal
Limits of supply or limits of work or battery limits. points or lines, where the re-

sponsibility changes between one party to the other (owner to contractor, con-
tractor to subcontractor)

Liquidated damages. The compensation fpr non-fulfilment of a delay or function
Litigation strategy. Plan of action or policy for a litigation
Litigation. Proceedings at a State Court

M&E contractor. A contractor or subcontractor responsible for the mechanical and
electrical installation of process equipment and of supply lines, auxiliary utility
systems as fire protection and fire fighting, Heat, Ventilation and Air Condition-
ing (HVAC) etc.

Maintenancemanual. Amanual describing in detail how tomaintain the plant, how
to detect malfunctions and how to handle safety issues

Managing Director (MD). Head of a company or Division thereof
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Material obligations. The obligations in a contract regarding engineering work,
governmental approvals, supply of equipment, shipping, construction, installa-
tion and commissioning work

Minutes of Meeting (MoM). A written and signed off recording of the agenda of
a meeting, its participants and decisions

Mediation. Soft resolution negotiations facilitated by a private expert as mediator
Mediation Clause. Clause in the contract of a project, which defines when and how

a mediation procedure may be initiated by the parties in case of conflict
Monitor of litigation. An experienced person appointed by a company, parallel to

the Project Manager, with special responsibility for analyzing the conflict, search-
ing for solutions, conducting negotiations and managing litigation

National Chamber of Commerce. The national organization representing the busi-
ness community in a country

Negotiations. Direct discussions between the parties involved in a disagreement
with the aim of reaching a commercial compromise satisfying both parties and
characterized by the “give and take” attitude

Network analysis. Analysis with respect to time and cost of a project by analyzing
the project elements and their interdependencies

Notification (of claim situation – extra cost and/or extension of time). A written
notice from the party suffering the delay to the party causing the delay stating the
facts of the delay and its potential consequences in broad terms

Ombudsman. An official appointed by a government to investigate individuals’
complaints against public authorities (a word of Scandinavian origin)

Operation manual. A manual describing in detail how to operate a plant, how to
deal with malfunctions and how to handle safety issues

Operative contract or effective contract. Contract, which has been made operative
after the parties have met all their obligations for the start of the project

Owner. The owner of the plant or infrastructure, which is being built or extended
through the project

Pacta sunt servanda. Latin – “Contracts must (always) be complied with (in all re-
spects)”

Parties (to the contract). The parties, client and contractor, which have agreed to
work together and have consequently signed a contract for execution of the con-
tract and payment of the related works

Payment conditions. When and how payment installments fall due. The division
of the total contract price into a number of installments that fall due at different
stages and milestones of the plant implementation

Payment terms. How, when and by which method and documentation a payment
has to be effectuated once it is fallen due

Penalty. Surcharge which is levied mostly for non respect of delays or performance
in a project
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Performancebondor completionguarantee. Financial guarantee to cover forCon-
tractor’s inability or unwillingness to repay the remaining funds in case he/she
stops to execute the Contract

Performance guarantee. The contractor’s guarantee that the equipment or plant will
reach the characteristics foreseen in the contract

Permit (or approval or license) issued by the Authorities. Authorization to go
ahead with the project according to the terms and conditions of the Authoriza-
tion

PERT diagram. PERT is an abbreviation which stands for Program Evaluation and
Review Technique.This technique allows to analyze a project with respect to time
of completion by scrutinizing the various project activities and their interrela-
tionship (see also “Activity Plan”)

Plant acceptance. The Owner’s written agreement that the plant has been engi-
neered, supplied, constructed, installed and commissioned in accordance with
the contract. This includes the use of the plant by the Owner and the acceptance
of the risk of the plant (or parts thereof) by him

Pre arbitral dispute resolution. Attempt to settle a disagreement or conflict prior
to litigation at court or by arbitration

Pre-commissioning. Used for all activities prior to start-up of the plant with raw
materials to ensure safe operation at the plant start-up

President of the Arbitral (or Arbitration) Tribunal. The Chairman of the  arbi-
trators

Prevention of conflict. Efforts by one or more parties to avoid that disagreements
evolve into a conflict by solving the disagreements

Price specification. Detailing the total contract price into plant sections and items
Procurement. Activity of purchasing the equipment, materials, services and sup-

plies for a project
Professionalism. By and large equal to professional competence: See under incom-

petence
Progress measurement. To establish the progress (how much work has been per-

formed) in % of the total anticipated work for the implementation of the project
in accordance with an agreed system/method on how to measure the progress

Project conflict. The result of serious and protracted disagreement(s) threatening
the cooperation between the project parties

Project description. A short description of the planned project incl. owner, location,
functions and processes, time schedule and budget made in order to present the
project to authorities, financial institutions, investors, suppliers and contractors.
A comprehensive model can be found in www.ifc.org

Project Director or Director of Projects. The superior of Project Managers
Project implementation. The activities necessary to carry out the project according

to the project plan and fulfilling the project objectives
Project Manager. The manager responsible for the project implementation in all

aspects
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Project Objectives. The compilation of the objectives the Owner of a project wants
to achieve with the project

Project Plan. A comprehensive plan in the form of a manual on how to prepare, bid
for and implement the project

Project Reporting. The plan how the contractor has to report on the development
of the project to the Owner. The Project Reports are structured in line with the
relevant provisions of the contract

Project schedule (or time schedule) and Activity Plan. See “Activity plan”
Project. A combined set of activities aiming at the same objective with a scope of

work and a complexity that necessitates a comprehensive coordination and con-
trol.The activities will typically comprise engineering, equipmentmanufacturing
and delivery, construction, installation, commissioning and related documenta-
tion and will often take place at different locations

ProposalManager or BidManager. Themanager at the contractor’s responsible for
the project plan, bidding and contract drafting

Psychological approach (to conflict solving). The analysis and understanding of
the personalities and their behavior involved in the conflict and its resolution

QA stands for Quality Assurance. Procedures and activities which establish, how
the quality of the equipment, materials, works and services are to be obtained

QHSE stands for Quality, Health, Safety and Environment. Procedures and activ-
ities which plan for and establish whether the project activities are in accordance
with local laws, regulations and internal standards with regard to health, safety
and environmental issues

Raw material availability and quality survey. An investigation of the quality and
quantity of raw materials available for the project

Referee. As in a sports game, the referee indicates in a project who is right and who
is wrong, the parties are free to accept the verdict or reject it, unless otherwise
foreseen in their contract

Regulatory work. The work in a project resulting from laws, regulations, standards
Reimbursement. Covering the cost as a refund of the other party as per agreement
Responsibility Matrix. Matrix, which assigns tasks (responsibilities) to persons or

entities, can be applied within a company or a project, defining in the latter case
the responsibilities of the Owner and of the Contractor

Retention bond orWarranty guarantee. Financial guarantee to cover for Contrac-
tor’s inability or unwillingness to refund the extra cost to change supplier/contractor
in case he stops executing the Contract or comes into default

Risk Analysis. Activity to identify possible risks of a project

Scope of work or scope of supply. All what has to be “delivered” (equipment, mate-
rials, spare parts, documentation, works and services etc.) according to the con-
tract

SeniorManagement. Management in a company as from a certain level of authority
upwards (normally as from department heads upwards)
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Settlement agreement. A written signed and executable agreement between the
parties settling a contested issue

Settlementproposal. A proposal issued by one of the parties or by amediator/expert
of how to settle a disagreement or conflict

Settlement. A written agreement signed by all concerned parties, containing clear
and executable provisions for settling the disagreement

Single line diagram (electrical-). A diagram showing the basic electrical distribu-
tion system from the public grid to the control centers incl. main transformers
and switchgears

Soft resolution method. Mediation before litigation
Soft resolution. Dispute resolution by negotiations between the parties, facilitated

by a private expert or mediator
Soil investigation. Drilling, sampling and analyzing of the underground in order

to assess the soil’s suitability for supporting structures necessary for building the
plant

Solution of conflict. Efforts by one or more parties to reach a settlement agreement
which solves a conflict

Specifications. The general term for the task statement of a project
Specification of raw material. Technical description of the raw material which

a process requires in terms of quantity and quality and especially which rawma-
terial the process can not tolerate

Specification of utilities. Technical description of the utilities which the process
requires in terms of quantity and quality

Split of obligations. Division of responsibilities for activities necessary for designing
and building of the plant

Subcontractor, sub-supplier. A company providing engineering, equipment/ma-
terial or services to the main supplier or main contractor

Strategy of Litigation. The compilation of actions planned to be taken in the case
of legal proceedings (litigation or arbitration)

Supervision (of installation work and commissioning). Carried out by the sup-
plier’s supervisors who advise the Buyer (or Owner) about the correct installa-
tion, erection, assembly, start-up and operation of the equipment and the whole
plant as agreed in the Contract or in a separate Supervision Agreement

Supplier, main supplier or process supplier. The company designing, manufactur-
ing and delivering equipment and process line incl. documentation

Task Responsibility Matrix. see Responsibility Matrix
Task Statement. The statement of the Owner of a project, where he states the objec-

tives to be achieved and the tasks to be executed in the project
Technical annexes (to the contract). Attachments to the legal part of the contract

ending with the signature. Mostly containing technical specifications and proce-
dures. Technical annexes (as well as other annexes) form an integral part of the
contract and are signed by the parties

Tender documents. TheOwner’s task requirements and conditions, uponwhich the
bidder may make his offer
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Terms of Reference. Formal description of the task for an Arbitration Tribunal or
an Expert as basis for their work

Test run. Agreed and controlled plant or equipment operation for the purpose of
proving certain guaranteed performance parameters

TheEngineer. The technically responsible person appointed by theOwner of a project
to control technically all matters of a project. Normally the contract specifies the
Engineer’s duties and authority (approvals, instructions, variation orders, exten-
sion of time etc). Basically the Engineer’s decisions must be followed in the day-
to-day project work

ThirdParty Inspector. Inspector installed andnormally paid by the owner of a project
to control the quality and the quantity of equipment and goods to be delivered to
the project

Time extension claimed. The alleged extra delivery time which the supplier/con-
tractor believes the Owner should grant, when extra work is requested by the
owner or other circumstances lead to prolongation of execution of the project

Time schedule. See “Activity plan”
Turn-key contract. A design and build contract with fixed price and firm stipulated

delivery time (plant acceptance)

Variation order (or Change order or ExtraWork Order). An order by the Owner
(or Employer) to carry out extra work (outside the work stipulated in the con-
tract) at an agreed extra price and an agreed extra time

VAT (Value Added Tax). The Tax which is levied in a country on top of the sales
price, which can be partly or totally reimbursed in export dealings

Virtual Delay. Delay, which occurs, when parallel activities are in delay, for which
different parties are responsible.The virtual delay is that part of a delay for which
both parties are responsible and none of them carries the whole responsibility

Warranty claim. The Owner’s claim to the Supplier or Contractor to repair a defect
or improve the plant performance

Warranty or Warranty period. The supplier’s or contractor’s warranty (guarantee)
against defects in material, workmanship etc. during the warranty period of nor-
mally  months

Work break-down structure (WBS). A systematic partition of the project in rea-
sonable and workable supply and work packages for the purpose of scheduling
(PERT), task repartition among the parties, budget control and invoicing
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