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Introduction

1.1 Scope of the study

The Convention for the Protection of Human Rights and Fundamental
Freedoms' (the Convention) has created a unique international system
for defence of human rights. The judgments delivered by the European
Court of Human Rights (the Court) benefit from worldwide recognition
and authority. They cover a vast area of manifestation of fundamental
rights attributes, and further develop the human rights theory. But
while those rulings are often innovative and highly influential in partic-
ular fields — and thus merit acclamations for expanding the scope of
protection - the adjudication on victims’ claims for reparation usually
raises questions. The main problem is that the judges offer scant reason-
ing for their awards: typically, they are evasive. When comparing the
just satisfaction levied in a case with previous judgments in similar
disputes, it is sometimes difficult to understand the departure from the
precedent. While the Court is not formally bound by its precedent, it is
a matter of consistency to construe a harmonious practice. The circum-
stances of a case may call for a departure, but then again the absence of
argument undermines the Court’s authority. The judges rely heavily on
the discretion conferred by the general language of the treaty provision
on just satisfaction and put forward the principles of necessity and
equity, which they still need to define. The result is a divergent case
law on reparation and a lack of clear valuation principles.

The main objective of this study is to demonstrate that the broad
discretion that the Strasbourg judges enjoy in the field of reparation,
coupled with the absence of well-defined and consistent principles either
in the Convention or in practice, leads to an inconsistent approach to the
matter and ultimately limits the efforts of the victims of human rights

' European Convention for the Protection of Human Rights and Fundamental Freedoms, 4
November 1950, ETS 5, 213 UNTS 221.
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violations to access effective reparation for the prejudice suffered.
A further aim is to perform a thorough analysis of the system of
reparation, in order to depict the origins of those shortcomings and to
propose improvements. It will not be argued that reparation offered
in Strasbourg is fully ineffective, but that it is frequently subjected to
a discretionary interpretation and application. Using the extensive
practice of the Court, the scrutiny will reveal that there is neither
consistency nor predictability in the case law. The judges refrain from
defining criteria for compensation and prefer to rule under the shield
of absolute discretion on the matter. That has largely generated an
incoherent approach to reparation. It is a central aim of the present
study to raise awareness of the fact that the system needs to evolve
towards effective reparation.

National and international courts and tribunals normally enjoy discretion
when deciding the appropriate redress. Such discretion is inevitably higher
in the context of compensation for non-pecuniary injury, in so far as that
category of harm is inherently impossible to transform into money in an
accurate manner. The problem with the Strasbourg system is that, for more
than fifty years now, the judges have been reluctant to engage in interpretive
exercises. They use principles of reparation without defining them. In
particular, it is often hard to perceive the way in which redress for moral
damage is established, let alone the existence of a method of calculation.
Awards are rather made by approximation with previous rulings, the judges
using the diversity of an ample - but fluctuating — precedent when deciding
an amount, instead of arriving at a certain result on the basis of a clear set
of principles.

What is more striking, though, is that, even if the Court has already
started to use a sort of standardized approach in respect of compensation
for non-pecuniary damage, the case law has definitely not gained the
expected consistency. It is known that, for a limited number of viola-
tions, the judges rely on tables which fix the limits of compensation
in specific cases. For the time being, the amounts established and the
method of calculation are confidential, the Court preferring instead
to maintain a large margin of discretion and manoeuvrability. It is,
nonetheless, possible to make fairly accurate speculations based on the
existing practice in respect of each type of damage. More beneficial to an
understanding of the theory of reparation under the Convention would
be to extract the logic, if any, used by the judges when deciding the
necessity and then the appropriate form of redress. This exercise will put
in evidence the shortcomings of the traditional discretionary ruling.
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In all probability, the existence of a public standard of compensation
would generate more awareness regarding the need to adopt a coherent
approach. The problem is that the Court’s judges come from different
legal and cultural backgrounds, which may pose difficulties as to their
motivation and perception of the need to secure consistency for their
judgments. Still, it is hard to believe that a clear practice would leave
them indifferent to their own precedent. For example, the well-
established principles of what amounts to breaching conduct from the
state, such as ineffective investigation or unlawful expropriation, are
always referred to by the Court in subsequent practice and altered only
through the intermediary of a Grand Chamber judgment.

Therefore, the study will argue for the beneficial impact which a
more objective, standardized approach based on equitable criteria of
application would have on the theory of reparation for moral damage,
and even on some heads of material loss. Certainly, it is impossible to
conceive of and realistically to implement a fully objective system of
compensation, given that moral injury, in particular, depends on the
individual attributes of the victim. It is not impossible, however, to keep
the judges’ discretion within acceptable limits by establishing both
lower and upper thresholds for the level of compensation to be allocated
within the context of each type of violation.

One may further wonder why the Court, although operating with
a human rights philosophy, has sometimes awarded higher compensa-
tion for less serious violations. There are several cases where the judges
have granted comparable or even higher amounts for the non-pecuniary
prejudice caused by interference with the right to protection of
property than for moral harm suffered from unlawful killings or
inhuman or degrading treatment. Is not that a perversion of human
rights? A transparent method of the calculation of monetary compensa-
tion and a clear theory of equity, which would allow the adjustment of
the award to the specific circumstances of the case and to the victim’s
condition, should absolutely reflect that situation.

There are many authors who have revealed occasional deficiencies in
the Court’s rulings on just satisfaction, but no effective solution has been
proposed or adopted. It is therefore the purpose of the present survey to
suggest appropriate modifications to the Convention mechanisms.
Reference will be made to principles, theories and practical examples
found in general international law and in other particular regimes of
human rights protection. Special attention is given to the similar regime
of human rights protection created by the American Convention on
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Human Rights (the American Convention),” without, however, trans-
forming the analysis of the European Convention into an in-depth
comparison between the two mechanisms of control, but using instead
some references in order to highlight the shortcomings of the European
system. In spite of its specialized analysis, the study is intended not
only for the academic discourse on reparations, but also as a tool for
judges and legal practitioners who apply the treaty, as well as prospective
petitioners, who may find a better understanding of the regime of just
satisfaction under the Convention. The Court’s judges and the Registry
lawyers will also become aware of the shortcomings in the system and
hopefully seek to improve the current state of affairs.

1.2 Methodology

The analysis will proceed as follows. After an introductory presentation
of the system of control, Chapter 2 considers the particular features of
the methods and principles that govern the notion of just satisfaction,
with a view to establishing the basis of inquiry. Often, the inconsistency
in the Court’s approach to the issue of reparation seems to originate in
the way the judges make use of the existing principles. In fact, their
manifest reluctance to develop those principles and to lay down clear
standards and guidelines in the field ultimately interferes with the
Court’s credibility. It is precisely on account of inconsistent practice
that it is difficult to maintain legitimacy.

After the review of the general principles of reparation under the
Convention, the analysis will progressively become more specialized.
Chapter 3 will address the theoretical and practical aspects of the specific
conditions for the application of Article 41 on just satisfaction, with a
special emphasis on the right of individual petition, which is the distinc-
tive feature of the Strasbourg system. There are quite a few inter-state
cases, even if the conditions of admissibility for the member parties are
less strict than for individuals. In the end, however, it is the Court that
decides on the necessity to afford redress if a violation is found.

Looking deeper into the practical application of the article on just
satisfaction, Chapter 4 will explore the prevalent case law for each type of
damage, i.e., pecuniary and non-pecuniary, as well as reimbursement of
costs and expenses. Special attention is given to reparation for moral

2 American Convention on Human Rights, 22 November 1969, OEA/ser.L/11.23, Doc. 21,
rev. 6 (1979), OASTS No. 36.
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prejudice, where the Court’s discretion is the greatest. The aim is to
decipher the underlying logic used by the judges when they decide on the
necessity to make reparation, when they choose the appropriate form of
redress and when they establish the amount of compensation. The
method of analysis employed is a qualitative review of the Court’s
rulings, as opposed to a quantitative survey of the practice that would
transform the study into elementary statistics. The purpose is to
reveal trends in the judicial process, and to ascertain whether there is
consistency in the case law.

The case law is fairly impressive, given that it is made up of thousands
of judgments and decisions. When there is only one judgment departing
from the precedent, there may be an exception, but when there are
already several rulings, they denote acceptance. For that reason, when
accounting for principles, standards or new orientations, reference will
only be made to some limited practical examples. All those pronounce-
ments are available on the Court’s website, through the intermediary
of the Hudoc database. The analysis will not cover all of them, because
the cases are highly repetitive. A list of selective cases is provided in
the annexes at the end of the study, with reference to compensation for
non-pecuniary damage for different types of violation, with the purpose
not only of illustrating the lack of consistency in the Court’s awards, but
also of facilitating identification of some patterns in the practice of
reparations.

In Chapter 5, the examination will then focus on the procedural
incidents that may either facilitate or encumber the availability of
compensation for the victim. Equally important for securing effective
reparation is the enforcement of the Court’s judgments and the
specific recommendations made by the judges in respect of execution.
Thus, in addition to pecuniary redress, the victim may benefit from
individual measures or have the moral satisfaction that the breaching
state has been directed to introduce legal amendments so as to
prevent further infringements of the rights of persons in a similar
position.

In Chapter 6, the study will switch perspective from the past to the
future. Having offered a detailed account of the state of affairs, it is time
to suggest further developments. The most imperative need is for the
judges to provide an explanation for their rulings on just satisfaction
and to make an effort to produce consistent practice. Questions also arise
as to whether the Court should embark on a constitutional mission and,
if so, what would be the effects on individual reparation. Guarantees of
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non-repetition may also justify a place in the system of control. Finally,
when everything has been considered, the question of the reform of the
system of reparation should be brought to the fore.

1.3 Preliminary remarks about the Convention system

Before entering into an analysis of the system of reparation, a brief
presentation of the control machinery is appropriate. The Council of
Europe was created by ten states’ after the end of the Second World War
with the aim of enhancing co-operation in Europe and promoting
human rights, democracy and the rule of law. It presently includes
forty-seven member states with some 820 million citizens.” There are
also six countries with observer status.’” The headquarters are in
Strasbourg. The Council of Europe has established a series of standards,
charters and conventions, the most famous being the European
Convention on Human Rights.® Signed in Rome on 4 November 1950
by the then members of the Council, the Convention came into force on
3 September 1953 following ratification by ten states.”

The Convention consecrated a series of fundamental rights, predom-
inantly civil and political, but in a rather succinct language. It has been
the role of the Court to interpret and give further meaning to those
provisions. The special feature of the system is that rights and obliga-
tions are not provided on a reciprocal basis between the contracting
states, as in the case of classical treaties. Instead, it has created a set of
integral obligations, where states undertake commitments to the benefit
of the private person. The Convention has been changed several times,
the latest reforms being introduced by Protocol No. 14 or waiting
for implementation by Protocols Nos. 15 and 16. Each amendment

Belgium, Denmark, France, Ireland, Italy, Luxembourg, the Netherlands, Norway,
Sweden and the United Kingdom.

The only state located in Europe which is not a member as of 2014 is Belarus.

The Holy See, the United States of America, Canada, Japan, Mexico and Israel.

For an analysis of the evolution of the Convention system, see E. Bates, The Evolution of
the European Convention on Human Rights: From Its Inception to the Creation of a
Permanent Court of Human Rights (Oxford University Press, 2010).

In chronological order of ratification: the United Kingdom (8 March 1951), Norway (15
January 1952), Sweden (4 February 1952), Germany (5 December 1952), Saarland (14
January 1953), Ireland (25 February 1953), Greece (28 March 1953), Denmark (13 April
1953), Iceland (29 June 1953) and Luxembourg (3 September 1953). Saarland became an
integral part of Germany on 1 January 1957.

- NEEC RN
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necessitates ratification by all the member parties, but then forms a
part of the treaty. In essence, new protocols have either introduced
additional rights,8 or improved the mechanism of control,” or added
some procedural rights."’

Initially, the control machinery was made up of three bodies: a
part-time Court, the now abolished European Commission of Human
Rights (the Commission) and the Committee of Ministers. The novelty
of the system resided in the creation of a right of individual petition.
It was at first optional, with the possibility of renewal, but was then
gradually accepted by all the contracting states and eventually made
compulsory. Any individual, including a legal person, now has the
possibility of bringing an application to Strasbourg.

The drafters of the system had different views on the creation of
a court. While the supporters considered that only courts may ensure
observance of the law, that a judicial settlement of disputes on treaty
interpretation should be accepted and that the notion of sovereignty
should not constitute an obstacle, the opponents perceived a too ambi-
tious aim in establishing an authority that would interfere in internal
affairs, and rather preferred to bestow upon the Commission the task
of solving legal questions, or were simply against the proliferation of
international organizations.'' The compromise solution was to set up a
court, but with jurisdiction under an optional clause. The Court was
thus established on 21 January 1959, when eight signatory states
acknowledged its jurisdiction.

In the beginning, the Court’s activity was fairly scant. The system
was in its running-in phase; litigants had to become familiar with the
supranational procedure. The judges delivered the first judgment on the
merits of a case in 1961, in Lawless v. Ireland,"” and then the next three
rulings only in 1968."” The Court received only eleven cases in its first

® Protocols Nos. 1,4, 6,7, 12and 13.  * Protocols Nos. 3, 5, 8, 10, 11 and 14.

Protocols Nos. 2 and 9.

See discussions within the Conference of Senior Officials held at Strasbourg between 8

and 17 June 1950, in Council of Europe, Collected Edition of the ‘Travaux Préparatoires’

of the European Convention on Human Rights (8 vols., The Hague: Martinus Nijhoff

Publishers, 1975-85), Vol. IV, at 114-16 and 128.

12 Lawless v. Ireland (no. 3), 1 July 1961, Series A no. 3.

13 Wemhoﬁv. Germany, 27 June 1968, Series A no. 7; Neumeister v. Austria, 27 June 1968,
Series A no. 8; and Case ‘relating to certain aspects of the laws on the use of languages in
education in Belgium’ v. Belgium (merits), 23 July 1968, Series A no. 6 (‘Belgian
linguistic’).

11
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fifteen years of existence, but the situation changed in the late 1970s."* In
addition to pronouncements on the merits, the Court also dealt with
some incidental matters, such as preliminary objections, procedural
questions and awards of just satisfaction. Progressively though, as
more states joined the organization and accepted jurisdiction, disputes
before the old Court increased in number and also diversified in respect
of subject matter. The drafters of the system had not anticipated that the
judges would need to work so hard; the initial text of the Convention
merely specified that ‘[tlhe members of the Court shall receive for
each day of duty a compensation’."”

The new permanent, full-time Court came into being on 1 November
1998, following modifications introduced by Protocol No. 11. It com-
prises a number of judges equal to that of the members of the Council of
Europe and it is assisted by a Registry in its daily work. The Registry is
currently made up of some 640 staff members, which include lawyers
and other administrative and technical staff and translators. The lawyers
do not decide cases, but only examine and prepare applications for
adjudication. They draft analytical notes for the judges, in one of the
two official languages, advise judges in respect of national law, and
correspond with the parties on procedural matters. In other words,
they give an opinion on the facts and legal questions, but the judges
may or may not endorse that view.

The Court functions in accordance with the Convention and with
its own Rules.'® Its role is to examine and decide both individual and
inter-state applications. If found in violation of the rights or freedoms
provided in the treaty, a state may be ordered to make reparation. The
Court’s judgments are binding on the states concerned and execution is
supervised by the Committee of Ministers. But the role of the Committee
was not always limited to the execution phase. Before entry into force of
Protocol No. 11, it also had significant quasi-judicial powers. Former
Article 32 of the treaty provided that an application declared admissible
by the Commission and then transmitted to the Committee of Ministers,
but not referred to the Court within three months, was to be decided by
a two-thirds majority vote of the Committee.

" R. Bernhardt, ‘Human Rights and Judicial Review: The European Court of Human
Rights’, in D.M. Beatty (ed.), Human Rights and Judicial Review: A Comparative
Perspective (Dordrecht: Martinus Nijhoff Publishers, 1994), at 300.

!> Former Article 42 of the Convention.

16 See the latest Rules of Court which entered into force on 1 January 2014, available on the
Court’s website (www.echr.coe.int/Pages/home.aspx?p=basictexts/rules&c=).
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In its capacity as a political organ, the Committee relied heavily on the
specialist advice of the Commission’s experts, without being officially
bound by those views. It regularly used to endorse the Commission’s
opinion, and thus to endow it with a binding effect. The solution was
laudable in so far as it conferred a judicial basis to their decisions. What
was quite striking, though, was that the individual petitioner had no
representation before the Committee, whereas the state accused of
breaching the treaty even had a right to vote in respect of the solution
to the case. Simply stated, the government concerned was defendant
and judge at the same time.'” In practice, however, the fact that the
Committee used to endorse the Commission’s reports limited to the
maximum its political involvement in the mechanism of control. In
the end, when Protocol No. 11 established a permanent Court, it also
took away from the Committee its quasi-judicial powers. The result is
that it has transformed the procedure into an entirely judicial process.

The Commission was a non-judicial body of independent experts, one
from each state party. The first members were elected by the Committee
of Ministers on 18 May 1954. Their role was to receive and examine
applications from both states and individuals, reject those which were
inadmissible and transmit to the Court or to the Committee those which
raised important issues in respect of the Convention guarantees. At
times, in its opinion on the merits of a case — the so-called ‘Article 31
Report’ - the Commission made propositions to the applicant’s benefit
even when it had not established a breach.'” This was rightly considered
a sort of humanitarian action, unjustifiable though because its task was
to apply the treaty, not to launch into sympathetic activities.'”

The Commission played an important role for the system in its
capacity as a filtering body. It was ‘the gatekeeper to the Convention’s
system of collective enforcement’.”’ Even if the drafters reserved for the
Court the most intellectually challenging activity of deciding state
responsibility, and left to the Commission the routine work, that task
was very significant. As at present, more than 90 per cent of applications
have been declared inadmissible. Basically, the Commission acted as a
quality checker of what came to Strasbourg and sent upward only what

17 p, Leuprecht, ‘Article 32, in L.-E. Pettiti, E. Decaux and P.-H. Imbert (eds.), La
Convention européenne des droits de 'homme. Commentaire article par article (Paris:
Economica, 1999), at 705.

18 Austria v. Italy, no. 788/60, Commission’s report of 30 March 1963.

19§ Trechsel, ‘Article 31’, in Pettiti, Decaux and Imbert, note 17, at 695-6.

20 Bates, note 6, at 120.
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deserved particular attention. It used to suggest reparation in situations
disclosing a breach of the treaty, but the Court was not bound by the
Commission’s findings on the merits or by the recommendations
for recovery of damage. The judges sometimes used their power to give
a more restrictive solution. Such has been the case when the Court
has not upheld the Commission’s findings and thus ruled for the
inadmissibility of a claim.”'

In the early years of the system of protection, there were few cases
that reached the old Court for a review against the Convention
standards. That situation occasionally generated tension between the
two institutions, to the extent that some judges even questioned the
future of the Court’s role. In the mid-1960s, while the Court
included ‘some of the finest international judges in the world’, they
were prevented by ‘this usurpation of authority by the Commission’
from starting to create the Strasbourg jurisprudence.”” However,
one should not ignore that the control mechanism was in its incipi-
ent stage. Its subsequent evolution largely proves that the judges
have had countless occasions to build and refine a solid case law,
not only in respect of violations on the merits, but also in respect of
reparation. Eventually, the Commission was abolished in 1998, when
Protocol No. 11 entered into force.

1.4 Evolution of the system of compensation

The formula of an award of just satisfaction after the finding of a
breach of treaty obligations is not an innovation of the Strasbourg
system, but was transposed from traditional international law. During
its first ruling on the matter in the Vagrancy cases, the Court mentioned
that the provision on reparation had its origin in similar clauses
which were present in classical treaties such as the 1921 German-Swiss
Treaty on Arbitration and Conciliation and the 1928 Geneva General
Act for the Pacific Settlement of International Disputes.”” While those
instruments dealt with inter-state remedies, the concept has been

21 Gee, e.g., in the case of Mellacher and Others v. Austria (nos. 10522/83, 11011/84 and
11070/84), the Commission’s decision of 11 July 1988 and the Court’s judgment of 19
December 1989, Series A no. 169.

22 Bates, note 6, at 214.

2 De Wilde, Ooms and Versyp v. Belgium (Article 50), 10 March 1972, Series A no. 14,
para. 16.
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adjusted for application to individual complaints. It was thus the inten-
tion of the drafters to draw a parallel between the principles regulating
typical inter-state relationships in international law and the norms
applying to a system based on state obligations to the benefit of private
persons. The judges have also developed the central principle of the
Convention system of reparation — which is restitutio in integrum - by
reference to the general principles of state responsibility.

The evolution of the concept goes back to the travaux préparatoires,
when a proposed authority for the Court to annul internal legislation
or judgments generated negative reaction. In the Draft Convention
prepared by the European Movement and submitted to the Committee
of Ministers on 12 July 1949, the Court’s envisaged powers were not
limited to making reparation, but extended further to the possibility of
imposing on the state concerned a line of conduct, such as repealing or
amending acts or punishing the perpetrators.”* However, a Preliminary
Draft Convention submitted to the Committee of Ministers by a
Committee of Experts on 15 February 1950 did not include those
wide-ranging attributes, confining the judges’ powers to the present
limitation of granting only just satisfaction.” In a subsequent report of
16 March 1950, the Experts declared that ‘the Court will not have the
power to declare null and void or amend Acts emanating from the
public bodies of the signatory States’.*

Eventually, the drafters refrained from giving extensive powers to the
judges in the final text of the Convention, apparently being concerned to
draw up a system that would gain political support. The text of the
present Article 41 on just satisfaction reads as follows:

If the Court finds that there has been a violation of the Convention or the
Protocols thereto, and if the internal law of the High Contracting Party
concerned allows only partial reparation to be made, the Court shall, if
necessary, afford just satisfaction to the injured party.

24 Gee the text of Article 13(b) in the Collected Edition of the ‘Travaux Préparatoires’, note
11, Vol. I, at 300-2. It provided as follows: ‘The Court may either prescribe measures of
reparation or it may require that the State concerned shall take penal or administrative
action in regard to the persons responsible for the infringement, or it may demand the
repeal, cancellation or amendment of the act.’

See Article 36 in the Collected Edition of the ‘Travaux Préparatoires’, note 11, Vol. III, at
246.

Commentary to Article 39 (43) (new) in the Collected Edition of the Travaux
Préparatoires’, note 11, Vol. IV, at 44.

25

26
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That provision is not conceptually different from that of former Article
50.”” Governments are traditionally reluctant to give away prerogatives
of state sovereignty and to have an outside influence on their internal
affairs. Such an entitlement for the Court would probably have had the
effect of deterring the European states from being involved in a regional
mechanism for human rights protection. In contrast, the Inter-American
system is more revolutionary in that respect. The American Convention
provides that, when the exercise of the rights protected is not ensured in
domestic legislation, ‘the States Parties undertake to adopt, in accor-
dance with their constitutional processes and the provisions of this
Convention, such legislative or other measures as may be necessary to
give effect to those rights or freedoms’.”® The Court of San José had no
reservations in ordering a breaching state, in accordance with that
provision and leaving for the state the choice of the means, to ‘adopt in
its domestic legislation, the legislative, administrative and any other
measures that are necessary in order to adapt ... legislation to ... the
Convention”.”

At first sight, from the perspective of an efficient protection of human
rights, the European Convention may seem to suffer from a drawback
by reference to its American counterpart. The Strasbourg system is
more focused on a case-by-case examination of the concrete application
of domestic provisions, rather than on providing a truly effective remedy
for present and future collective risks posed by legislation in disagree-
ment with treaty standards. The Convention machinery has nonetheless
endeavoured to compensate for that deficit. While the treaty does not
allow the Court to invalidate laws or other internal acts in a direct
manner, the judges still have the power to proclaim that legal provisions
are incompatible with the treaty and even to order the state to take
general measures to remedy the situation. This gives not only the state
involved, but also the other member states, a signal that amendments are

%7 “If the Court finds that a decision or a measure taken by a legal authority or any other

authority of a High Contracting Party, is completely or partially in conflict with the
obligations arising from the present convention, and if the internal law of the said Party
allows only partial reparation to be made for the consequences of this decision or
measure, the decision of the Court shall, if necessary, afford just satisfaction to the
injured party.’

Article 2 of the American Convention.

Point 5 of the operative part in the Case of the ‘Street Children’ (Villagrdn-Morales et al.)
v. Guatemala (reparations and costs), 26 May 2001, Series C no. 77.

28
29
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needed so as to prevent recurrence. As aptly noted, the control system
may thus reveal a deterrent effect.”” In that sense, the judges have
identified in Article 1 of the Convention a commitment on the part of
the contracting states to ensure that their legislation is compatible with
treaty standards.”’

The Court and the Committee of Ministers were the two Convention
organs that were originally given the power not only to deliver a final
and binding decision on the merits of a case, but also to grant reparation.
Their relationship was governed by the principle of subsidiarity,
inasmuch as the Committee had to settle a case only when the Court
had not been given notice. The official reason for giving the Committee
a judicial role was the need for a body to decide on those cases that
were not, or could not be, referred to the Court.>”

The Court has the same prerogatives in respect of an award, which will
be explained in detail in the following chapters. Some remarks are
therefore in order as to the Committee’s former quasi-judicial activity.
In the event of wrongful conduct, the Committee imposed a time limit by
which the breaching state had to take some measures, and supervised
the enforcement. Even if not expressly mentioned, those measures
included individual redress or general indications. When it had expressly
specified the means which a state had to use to put an end to unlawful
acts or omissions, the state had to carry out those means, not simply to
produce a certain result.”

The Committee was well aware of the importance and different
nature of its tasks, and therefore designed a set of specific rules.”* In
practice, it did not itself establish just satisfaction, even when a petition

0 D.J. Harris et al., Law of the European Convention on Human Rights (Oxford University
Press, 2009), at 32.

31 Maestri v. Italy [GC], no. 39748/98, ECHR 2004-1, para. 47.

32 A. Drzemczewski, ‘Decision on the Merits: By the Committee of Ministers’, in R. St.

J. Macdonald, F. Matscher and H. Petzold (eds.), The European System for the Protection

of Human Rights (Dordrecht: Martinus Nijhoff Publishers, 1993), at 737.

J. Velu, ‘Report on “Responsibilities for States Parties to the European Convention™, in

Proceedings of the Sixth International Colloquy about the European Convention on

Human Rights (13-16 November 1985) = Actes du sixiéme Colloque international sur

la Convention européenne des droits de 'homme (13-16 novembre 1985) (Dordrecht:

Martinus Nijhoff Publishers, 1988), at 606-14.

Rules of procedure adopted by the Committee of Ministers relating to the application of

Article 32 of the Convention, Yearbook of the European Convention on Human Rights 4

(1961), p. 14.

33
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was similar to other cases where the Court had already afforded
redress,”” but used to recommend the reparation proposed by the
Commission. Starting in 1987, those rules were amended for the purpose
of giving the Committee competence for granting just satisfaction,
because the treaty made no express reference to such a power.’® The
Committee was not ordering reparation suo motu, but only at the
applicants’ request. The opposing parties also had the possibility to
reach a friendly settlement, and the case was to be closed if agreement
was based on respect for human rights.

The Committee normally dealt with repetitive cases. In doing so,
important aspects raised by the application of the Convention were
reserved for judicial review by the Court, instead of political scrutiny.
The decisions taken by the Committee did not represent judicial
decisions, unlike the Court’s rulings. Therefore, they did not enjoy the
same authority, namely res judicata and res interpretata, but they did
have a binding effect on states, which was secured by an enforcement
mechanism. Even so, the quasi-judicial powers conferred on the
Committee have rightly been criticized.”’

In essence, the Committee acted as a forum for political solutions to
judicial questions, and sometimes failed in fulfilling its role and in
performing its treaty obligations. Those were the cases where the
Committee was not taking any decision in respect of the alleged violation
and, consequently, was not proposing any reparation. Such use of its
powers was manifestly inconsistent with the express wording of the
Convention, which called for a decision whether there had been a
violation or not. As should have been anticipated, the main concern of
the Committee was the promotion of good political relations between the

%5 J.-F. Flauss, ‘La pratique du Comité des ministres du Conseil de I'Europe au titre de
Particle 32 de la Convention européenne des droits de '’homme (1985-1987)’, Annuaire
frangais de droit international 33 (1987), at 742 and the cases cited.

On 19 December 1991, the Committee decided to delete Rule 5, which provided that the

recommendations made by the Committee in respect of the measures required from the

respondent state were not binding because they were not decisions.

37 See, e.g., F.W. Hondius, ‘The Other Forum’, in F. Matscher and H. Petzold (eds.),
Protecting Human Rights: The European Dimension - Studies in Honour of G. J.
Wiarda = Protection des droits de 'homme: la dimension européenne — Mélanges en
Phonneur de G. J. Wiarda (Cologne: Carl Heymanns Verlag, 1988), at 647; P. Leuprecht,
“The Protection of Human Rights by Political Bodies: The Example of the Committee of
Ministers of the Council of Europe = Der Schutz der Menschenrechte durch politische
Organe: das Beispiel des Ministerkomitees des Europarates’, in M. Nowak et al. (eds.),
Fortschritt im Bewusstsein der Grund- und Menschenrechte: Festschrift fiir Felix
Ermacora = Progress in the Spirit of Human Rights (Kehl: N. P. Engel, 1988), at 95.

36
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member states, rather than the effective application of the treaty. It took
almost forty years for the system to realize and finally redress such
denials of justice.

Governments were generally very receptive to signs from Strasbourg
as to the consequences of a violation. Based on the Commission’s
opinion or on previous judgments by the Court in similar disputes,
they used to remedy the internal effects of a breach even before a decision
by the Committee.”” In those cases, the Committee was simply taking
note of internal measures or payments, in the context of the reparation
due for a violation,” without assessing the compatibility with the
Convention of any legislative modifications.

When Protocol No. 11 abolished the powers of the other treaty organs
involved in the examination of a case, it conferred exclusive power on the
judges to award just satisfaction. The Court has also gained exclusivity in
respect of friendly settlements. Thereafter, it has been solely competent
to rule on alleged breaches of the Convention or its Protocols, and to
procure redress. The Court has also become more proactive. Before
those amendments, the judges used to confine themselves to pecuniary
awards, but following the establishment of a permanent Court, they
started to indicate individual and general measures.*’

The present organization, with a sole judicial organ deciding the
general policy of reparation, gives more consistency to its case law,
because the views of the abolished Commission were not always in
agreement with the Court’s rulings. Thenceforward, the judges have
only been concerned with synchronization between the different
Sections of the Court. It is nonetheless of great assistance that the
Committee was kept involved in monitoring the enforcement of the
Court’s rulings, owing to the fact that it has the requisite political
leverage to induce states to abide by final judgments. Such supervision
of execution by a political organ, which does not exist in the American
system of protection of human rights, has, theoretically at least, proved
its efficiency.

38 Flauss, note 35, at 732.

39 See, e.g., Resolution DH(83)8 of 22 April 1983 in B. v. the United Kingdom, and
Resolution DH(83)9 of 23 June 1983 in Andorfer Tonwerke, Walter Hannak and Co.
i.L. v. Austria.

0" See below, Section 5.3 of Chapter 5.



Methods and principles of legal analysis

The aim of this chapter is to fix the basis of inquiry, with particular emphasis
placed on the standards of reparation. First and foremost, it should be
mentioned that the drafters of the Convention have been well aware that,
in most cases, damage caused by human rights violations cannot be fully
restored. For that reason, while the Court promotes the theoretical primacy of
the principle of restitutio in integrum, the official standard of reparation is
that of just, fair compensation. This does not mean that the state can
discharge its obligation of reparation by a simple remuneration for its
wrongful behaviour, especially when the breach is continuous. During exe-
cution of a Court judgment, and sometimes even at the moment of adjudi-
cation, states may be required, in virtue of that duty to make full reparation,
to adopt individual or general measures in addition to a pecuniary award.
The judges have sometimes drawn inspiration from general interna-
tional law when establishing broad or more specific guidelines on the
conditions and limits of reparation. The Court has relied on the general
rule when it has placed the principle of restitutio in integrum at the very
foundation of reparation, or when it has decided to adjust compensation
to the level of economic development in the respondent state, so as to
avoid redress being out of all proportion for the wrongdoer. It also
invokes the general principles of treaty interpretation, although in that
field it may be suspected that it seeks only to give formal authority to its
own interpretation. When the interpretation given by the judges to the
treaty obligation to provide redress differs from the general consequen-
ces of wrongful conduct in international law, the Convention applies as
lex specialis. However, it is open to debate whether it has transformed
into a self-contained regime, given that it cannot be perceived that there
is any intention in the system to totally exclude the application of the
common framework of state responsibility.*' It is a special regime that

*! For a view that the Convention has created a self-contained regime, see B. Delzangles,
Activisme et Autolimitation de la Cour européenne des droits de I'homme
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applies its own rules, but which sometimes refers to the general rules of
responsibility or to other rules of international law whenever the judges
deem it necessary to give stronger justification to the interpretation of
the internal norm.

The analysis that follows will therefore identify the standards of
compensation, as developed by the Court, the principles associated
with the identification of the proper reparation, as well as the methods
used when making an award. This is not an easy task for all types of
injury. In particular, the Court retains a large degree of flexibility in
respect of rewards for moral damage and has no intention of renouncing
such a wide power. The rulings on reparation denote some reluctance in
defining and grounding the principles used in practice. The most
evident illustration is the absence of a theory of equity. The judges
make reference to equity on almost every occasion on which they make
an award, yet without clarifying how they perceive it. Does that mean
that they position themselves above the norm, and, by reducing that
equity to no more than an ordinary tool through which they make
reparation a much easier process, involuntarily damage the Court’s
legitimacy?

It is nothing extraordinary or blameworthy that the Strasbourg judges
enjoy discretion as to awards for non-pecuniary harm, most judges in
national or international courts do. What is striking though, is that the
case law, in conjunction with either overt or indirect statements made by
some practitioners, among which are judges and registrars of the Court,
reveals the clear existence of parameters for compensation, which for the
time being are not accessible to the public but only for internal use within
the Court.”” Instead, the judges prefer to rule in equity, without revealing
the connotation they assign to equity and thus depriving the practice of
any predictability. While the Court should enjoy some flexibility in
having recourse to equity, the absence of any standard weakens the
authority of the concept, particularly as the judges have generally defined
the legal concepts they use in the process of adjudication: for instance,
torture, fair trial, private life, unreasonable length of proceedings and so
on. They have also provided interpretations for different aspects of the
provision on just satisfaction, ever since the first judgment on reparation.

(Clermont-Ferrand: Fondation Varenne, 2009), at 134-8. However, the argument
revolves around the fact that the treaty generally excludes other means of dispute
settlement, and the author makes no reference to the Court’s position, reflected in its
practice, vis-a-vis the general international law.

42 See below, Subsection 4.2.2 of Chapter 4.
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By contrast, they remain silent on equity, although they use it whenever
they compensate moral damage. All these standards and principles merit
further attention.

2.1 Just satisfaction versus full reparation

The notion of ‘just satisfaction’ found in the European Convention is
relatively original. Both terms of that expression disclose different inter-
pretations and implications. ‘Satisfaction’ in general international law
represents merely one of the forms of reparation, and not even the
most important. It covers non-pecuniary damage which is not financially
assessable. Such an obligation does not even exist under the Convention,
which leaves the impression that the drafters have ignored the original
meaning of ‘satisfaction’ as a simple remedy in international law, rather
preferring to use the term for reparation in general. While it is true that
the European Convention preceded the codification of the basic rules of
state responsibility by the International Law Commission in its Articles
on State Responsibility for Internationally Wrongful Acts (the ILC
Articles),” satisfaction as a form of redress was nonetheless, even at
that time, a well-established principle of international law.** Therefore,
it would not be unreasonable to accept that the drafters made a deliberate
choice of that term, rather than an unfortunate mistake.

The Convention identifies the notion of ‘just satisfaction’ with the
entire spectrum of reparation available to an injured party, for pecuniary
and non-pecuniary damage, as well as reimbursement of costs and
expenses. It normally takes the form of financial redress. Accordingly,
and in contrast with the Inter-American Court,* the European Court
never orders a state to express regret or to apologize for a violation of
human rights, neither to the victim nor to the other contracting states for
any potential legal prejudice. When in agreement that a claimant has
suffered non-pecuniary harm, the judges may order the breaching state
to pay an amount of money, but may also consider that the finding of a

*3 ILC Articles on the Responsibility of States for Internationally Wrongful Acts, UN Doc.
A/56/10 (2001). For the text of the ILC Articles and commentary, see J. Crawford, The
International Law Commission’s Articles on State Responsibility: Introduction, Text, and
Commentaries (Cambridge University Press, 2002).

4 Gee the examples given in the Commentary to Article 37 of the ILC Articles, Crawford,
note 43, at 232-4.

* See, e.g., Tibi v. Ecuador (preliminary objections, merits, reparations and costs), 7
September 2004, Series C no. 114, para. 261.
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violation constitutes adequate just satisfaction. Would this last-
mentioned solution amount to a sort of satisfaction within the meaning
of general international law?

The answer seems to be in the negative. In the context of general
international law, it has sometimes been assumed that ‘unlike restitution
and compensation, both of which require an express request by the
injured State, it appears that every request for restitution or compensa-
tion implicitly entails a request for satisfaction ... since the form of
reparation is chosen after the wrongful act has been established’.** At
first sight, when transposing that statement into Convention practice,
one may declare that every pronouncement of a violation automatically
offers satisfaction to the victim, but more attentive examination reveals
the unsuitability of that approach.

While it is true that the International Court of Justice held in
Corfu Channel that a declaration of wrongfulness may represent in
itself appropriate satisfaction, Albania expressly claimed satisfaction
in that case.”” In Strasbourg, the Court has so far used the ‘appropriate
satisfaction’ formula only in respect of individual applicants. Individuals
cannot be considered to have suffered so-called legal prejudice as a
result of a breach of the treaty, simply because they are not party to the
Convention. In their case, unlike for states, the general trend is to fix an
amount of money corresponding to the moral damage. When the Court
declines to do so, the main reason would rationally be that the severity
of the victim’s moral prejudice does not call for more than the very
declaration of that violation. It is beyond doubt that the judges have no
intention to offer a type of satisfaction within the meaning of general
international law, for any affront suffered by private persons, otherwise
they would have done so, most likely in the form of a supplementary
declaration under the heading of just satisfaction.

A strong argument for the absence of satisfaction from Convention
law is offered by comparison with the Inter-American system. That
regime expressly provides for the possibility of awarding measures of
satisfaction such as ‘(a) a public act to acknowledge international
responsibility and amend the memory of the victims; (b) publication
or dissemination of the Court’s judgment; (c) measures to commemorate

46y Kerbrat, ‘Interaction between the Forms of Reparation’, in J. Crawford, A. Pellet and
S. Olleson (eds.), The Law of International Responsibility (Oxford University Press,
2010), at 578.

47 Corfu Channel, Merits, ICJ] Reports 1949, p. 4, at 35.
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the victims or the facts; (d) scholarships or commemorative grants,
and (e) implementation of social programs’.** Within a judgment, the
Inter-American Court examines under different headings the claims for
non-pecuniary damage and the other forms of reparation, including
measures of satisfaction.”” There is no doubt that, when ruling on
reparation, the Court of San José makes a clear distinction between
satisfaction and compensation for pecuniary and non-pecuniary
damage. In the absence of such a differentiation in the European system,
it would be difficult to assume that the Strasbourg Court implicitly offers
satisfaction to the victims. If satisfaction is naturally included in every
pronouncement, what then is its relevance?

It has been suggested that the measures of satisfaction awarded by
the Inter-American Court have the role of humanizing reparations in
international human rights law, given that they go beyond a simple order
to pay some monetary compensation.”’ Some judges from that court
have also warned against the danger of mercantilization of reparations,
in the sense of reducing their wide range to simple indemnifications.”’
Does the current European system encourage the process of ‘monetizing’
international human rights law remedies in the sense of focusing exces-
sively on translating issues into a financial framework as opposed to
alternatives? It seems that the Strasbourg judges have opted for a system
that is the most convenient from a practical point of view and they are
resistant to any influence from the practice of the Court of San José.

Theoretically, the European Court should indeed not transform into a
calculating machine, because in that case ‘the labour itself of an interna-
tional tribunal of human rights would be irremediably devoid of all
sense’.”” But then comes the practical test. Can a system that delivered
18 judgments in 2011 and 21 judgments in 2012 (the Court of San José)
be feasibly compared to another that delivered 1,157 and 1,093 judg-
ments (the European Court), respectively? Also, it should not be ignored
that there are important differences, in all societal aspects, between the

*8 Annual Report of the Inter-American Court of Human Rights, 2012, available on the
Inter-American  Court’s website (www.corteidh.or.cr/index.php/en/court-today/
publicaciones), at 18.

See, e.g., Case of the Mapiripdn Massacre v. Colombia (merits, reparations and costs), 15
September 2005, Series C no. 134.

J. M. Pasqualucci, The Practice and Procedure of the Inter-American Court of Human
Rights (Cambridge University Press, 2013), at 205.

Para. 28 of the separate opinion of Judge Can¢ado Trindade in the Case of the ‘Street
Children’ (reparations and costs), note 29.

*2 Ibid., para. 37.
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member states that come under the jurisdiction of the two courts.
Reasonable doubt is therefore justified.

As regards the choice of the epithet just’ instead of ‘full’, one cannot
but agree that this was done so as to allow the judges a wide margin of
appreciation — and implicitly discretion - with respect to what would
amount to appropriate redress in each particular case, not only as a type
of reparation but also as an amount of compensation. It would have been
both an exaggeration and too heavy a burden for the judges to claim that
they can always fully restore the injury caused. It is beyond doubt that
circumstances may prevent some form of damage from being recovered
and that non-pecuniary harm cannot be precisely evaluated. Just satis-
faction is not equivalent to full satisfaction. Most of the time it is less, at
least from a victim’s perspective, because, in the process of fixing redress,
not only does the human factor intervene, that is, the judge or the
arbitrator, but so too do objective elements such as the nature of the
harm, in particular as regards the moral damage. It is therefore reason-
able and judicious to permit certain leverage to the judges, be they
national or international, because nothing would totally erase the con-
sequences of a breach and then fully restore the situation which existed
before. As will be explained below, restitutio in integrum does indeed
represent the re-establishment of the status quo ante, but only to a
certain extent and predominantly in theory.

Theory and practice adopt a slightly different perspective in respect of
reparation. The ILC Articles on state responsibility have a pedagogical
function, inasmuch as they articulate the generally accepted standards in
the field. In Article 31, they proclaim the principle of full reparation, but
the rule is not absolute. Article 34 and its Commentary reveal that the
obligation to make full redress is limited by the inherent capabilities
and restrictions existent in each form of reparation, which have to
ensure the proportionality between harm and fault.” In other words,
as a philosophy, the principle is always that of full reparation, but in
practice no authority may affirm that it made ‘full’ redress. There is no
difficulty in accepting that, as long as the ILC Articles themselves permit
derogations by special rules.”* The Strasbourg machinery is one such lex
specialis.

In fact, the Convention has precisely opted for a system of ‘just’
reparation, being directly concerned with the practical and effective
application of the concept by the Court. It was the most feasible

>3 Crawford, note 43, at 211-12.  >* Article 55 of the ILC Articles.
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alternative in so far as, in the words of the former Commission, just satisfac-
tion does not necessarily require ‘complete satisfaction’.”” The question is
whether the Convention has implemented the principle in this fashion on
purely practical grounds or in virtue of its subsidiarity vis-a-vis the domestic
legal systems, or even to avoid engaging the judges or creating fierce debate on
what would amount to ‘full’ reparation. The answer to all these inquiries
should in all probability be in the affirmative. The Convention organs always
insist on the secondary function of the Court in affording redress, leaving to
the states the main duty to provide reparation in the event of a breach of the
treaty. Even Article 41 makes awards by the Court dependent upon the
impossibility to obtain full reparation at the domestic level.

Moreover, while accepting the conceptual primacy of restitutio in
integrum, the margin of discretion conferred by the word ‘just™ allows
the judges to put forward the rather equivocal principle of equity and to
award not necessarily what it should be but rather what they consider to
be appropriate redress in the specific circumstances. Such is the case
when the judges find it difficult to distinguish between heads of damage
or between pecuniary and non-pecuniary damage, and thus make an
assessment on an equitable basis.”® The problem still remains that in
similar disputes they allocate different amounts of compensation, but
without any further clarification as to why like cases are not treated alike.
While not conceptually wrong, the lack of any judicial explanation
affects the Court’s credibility.

At the international level, the International Court of Justice continues
to promote the traditional principle of reparation as established in
Factory at Chorzow, that is, restoration when possible to the position
existing before the illegal act, or else compensation and/or satisfaction.””
The Inter-American Court also endorses the idea of restitutio in inte-
grum, being nonetheless aware that it is not possible in all cases, and thus
alternative measures are called for.”® The text of Article 63(1) of the
American Convention, like Article 41 of the European Convention,
refrains from using the expression ‘full reparation’, instead making

%> Stran Greek Refineries and Stratis Andreadis v. Greece, 9 December 1994, Series A no.

301-B, para. 79.

See, e.g., Perdigdo v. Portugal [GC], no. 24768/06, 16 November 2010, paras. 85-6.
See, e.g., Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the
Congo), Merits, Judgment, IC] Reports 2010, p. 639, para. 161.

See, e.g., Acosta-Calderén v. Ecuador (merits, reparations and costs), 24 June 2005, Series
Cno. 129, para. 147, and Case of the Mapiripdn Massacre (merits, reparations and costs),
note 49, para. 244.
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reference to fair compensation as a form of redress. When referring to
the principle of restitutio in integrum, some judges at the Court of San
José have even considered that ‘although it may be an ideal target for
reparations, it does not correspond to a truly attainable goal ...
[because] [flull restitution ... is conceptually and materially
impossible’.”” Still, that argument was simply illustrated with violations
of the most personal attributes, such as the right to life, personal
freedom, and physical integrity or destruction of an object, which are
indeed irreversible, but human rights infringements are not limited to
those actions.

Along similar lines, the Iran-United States Claims Tribunal considered in
the case of INA Corporation, in the context of the standard of compensation
in the presence of lawful expropriations, that ‘international law has under-
gone a gradual re-appraisal, the effect of which may be to undermine the
doctrinal value of any “full” or “adequate” (when used as identical to “full”)
compensation standard’.”’ In casu, having regard to the Treaty of Amity,
which provided the standard of just compensation’ in the form of ‘the full
equivalent of the property taken’,’" the Tribunal proposed compensation in
an amount equal to the fair market value. In Amoco, the Tribunal further
declared that ““[jJust compensation” has generally been understood as a
compensation equal to the full value of the expropriated assets’, but admit-
ted that there is no proper formula for determining the full equivalent.”

In sum, the theory of state responsibility is normally governed by the
principle of full reparation, but human nature, both that of judge and
victim, and the objective features of some breaches, make it impossible
in practice to establish or agree on what is tantamount to complete
redress. Even the ILC Articles do not classify full redress as an absolute
standard, but they leave for the primary rule the choice of the level
of compensation. Therefore, while international courts and tribunals
acting within the confines of specific regimes accept the theoretical
primacy of the principle of full reparation, they have no practical

* Concurring opinion of Judge Garcia Ramirez in Bdmaca-Veldsquez v. Guatemala
(reparations and costs), 22 February 2002, Serie