


PRINCIPLES OF THE CONFLICT OF LAWS, 
NATIONAL AND INTERNATIONAL 



PRINCIPLES OF THE CONFLICT OF LAWS 
NATIONAL AND INTERNATIONAL 

by 

K. LIPSTEIN 

[le u ' . 
I 

. ~ . 
: ~IJ~ . 

1981 

MARTINUS NIJHOFF PUBLISHERS 

THE HAGUE / BOSTON / LONDON 



Distributors: 

jor the United States and Canada 

Kluwer Boston, Inc. 
190 Old Derby Street 
Hingham, MA 02043 
USA 

jor all other countries 

Kluwer Academic Publishers Group 
Distribution Center 
P.O. Box 322 
3300 AH Dordrecht 
The Netherlands 

Library of Congress Catalog Card Number: 81-50367 

ISBN 978-94-011-8614-8 ISBN 978-94-011-9390-0 (eBook) 
DOI 10.1007/978-94-011-9390-0 

Revised edition of "The General Principles of Private International Law" published in 
volume 135 (1972-1) of the Collected Courses, The Hague Academy of International Law. 

Copyright © 1981 by Martinus Nijhoff Publishers bv, The Hague. 

All rights reserved. No part of this publication may be reproduced, stored in a retrieval 
system, or transmitted in any form or by any means, mechanical, photocopying, record
ing, or otherwise, without the prior written permission of the publisher, Martinus Nijhoff 
Publishers bv, P.O. Box 566,2501 CN The Hague, The Netherlands. 

Distributors: 

jor the United States and Canada 

Kluwer Boston, Inc. 
190 Old Derby Street 
Hingham, MA 02043 
USA 

jor all other countries 

Kluwer Academic Publishers Group 
Distribution Center 
P.O. Box 322 
3300 AH Dordrecht 
The Netherlands 

Library of Congress Catalog Card Number: 81-50367 

ISBN 978-94-011-8614-8 ISBN 978-94-011-9390-0 (eBook) 
DOI 10.1007/978-94-011-9390-0 

Revised edition of "The General Principles of Private International Law" published in 
volume 135 (1972-1) of the Collected Courses, The Hague Academy of International Law. 

Copyright © 1981 by Martinus Nijhoff Publishers bv, The Hague. 

All rights reserved. No part of this publication may be reproduced, stored in a retrieval 
system, or transmitted in any form or by any means, mechanical, photocopying, record
ing, or otherwise, without the prior written permission of the publisher, Martinus Nijhoff 
Publishers bv, P.O. Box 566,2501 CN The Hague, The Netherlands. 



PREFACE 

The present volume reproduces with slight changes the course of 
lectures given at The Hague in 1972 under the title of "The General 
Principles of Private International Law". The substance of these lec
tures has remained unaltered, but a number of insertions serve to cor
rected some formal mistakes and misprints, added references to 
literature, some older, some more recent, without attempting to be 
exhaustive, and modified and supplemented the former exposition in 
two respects, where subsequent criticisms called for a review. The first 
concerns the place of public policy in Public International Law, the 
second deals with spatially-<:onditioned or self-limiting rules in the light 
of recent research. 

I am grateful to the Academy of International Law and its Secretary
General for their permission to re-publish the lectures as a separate 
volume. 
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PART I. THE NATURE AND FUNCTION 
OF PRIVATE INTERNATIONAL LAW 

Section 1. Introduction 

1. "Gentlemen, this subject is very important. I have earned 15000 
ducats by opinions given in this matter" (Baldus); 1 "the nature of the 
conflict of laws is a dismal swamp, filled with quaking quagmires and 
inhabited by learned but eccentric professors who theorize about 
mysterious matters in a strange and incomprehensible jargon. The 
ordinary court or lawyer is quite lost when engulfed or entangled in it."! 

Unlike Baldus, I do not promise you golden rewards, but unlike 
Dean Prosser I hold out the prospect of exciting journeys into areas of 
great practical and intellectual interest. The general and specific aspects 
of this subject have been explored many a time in the Hague Lectures,3 
sometimes by speakers who relied exclusively on their own law, but 
also by those who took into account those other legal systems which 
are most representative in this field. For reasons which will become 
clear later on, the present discussion will not be confined to one legal 
system only and will attempt to weave into a pattern ideas and practices 
as they have left their mark over the centuries. 

2. Private International Law or the Conflict of Laws comprises that 
body of rules which determines whether local or foreign law is to be 
applied and, if so, which system of foreign law. Both names are im
precise and misleading. This branch of the law is neither international 
nor private in character 4 and any conflict is notional only.5 According 
to some, mainly continental, writers it also includes the law of nation
ality.6 According to Anglo-American notions it comprises the rules 
which delimit the jurisdiction of local courts and determine the recogni
tion and enforcement of foreign judgments. The reason is that formerly 
jurisdiction and choice of law were coextensive at common law.7 The 
definition raises as many questions as it answers. Firstly, why should 
foreign law rather than local law be applied at all? The answer is that 
it is, of course, possible to disregard foreign law altogether, but the 
result is frequently inconvenient or unjust if a factual situation which 
has certain legal consequences in the country where it occurred origi
nally, is treated differently in another country merely because the lex fori 
takes a different view.8 Again, the application of the lex fori to situations 
involving strong foreign elements may lead to what may seem an un-
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necessary and often ineffective extension of domestic law to matters 
which are outside the ambit of the lex fori. Secondly, are those rules of 
choice of law common to all countries, or does every legal system in
clude its own rules. of Private International Law?'1f they are common 
to all countries, are they common in virtue of certain rules of Public 
International Law? If they are not common to all countries, what is 
the purpose of applying foreign law if not even a semblance of uni
formity can be attained by this process? These are the basic questions 
which must be answered at some stage for the following reason. Modem 
Private International Law is only of comparatively recent growth, and 
gaps in the law manifest themselves frequently. Moreover, the solution 
of a particular question of choice of law raised by the introduction of 
a claim or defence according to a particular system of foreign law 
may have to be restricted to the particular case and may not provide 
guidance in another case based upon an identical set of facts, but in
volving a claim or defence based upon the law of another country. 
Nevertheless, Private International Law is capable of development on a 
firm basis of principle more than any other branch of law. 

Domestic law is the creation of national, territorial or religious units 
which desire to regulate in detail the social life of the community in 
accordance with certain social imponderables and conditions, with 
moral convictions and varying policies. Tradition, certainty and develop
ment are its driving forces. Private International Law, whatever its 
underlying purpose, has no material content. It does not offer any 
immediate solution for a particular dispute but operates indirectly. It 
only indicates the legal system which is to provide the rules to be 
applied in determining the particular issue.9 It is a technique and not 
a system of substantive rules. Its philosophy is international or may be 
national, according to the view which is taken of the function and ambit 
of domestic law 10 and of the existence of rules of Public International 
Law in this matter.ll 

Because it is a technique, Private International Law, more than any 
other branch of the law, has been particularly susceptible to influence 
from abroad. Italy in the 12th, 13th and 14th centuries, France in the 
14th, 15th and 16th centuries, the Netherlands in the 17th century, the 
United States in the first half of the 19th and the second half of the 
20th century, France, Italy, Germany and England in the second half 
of the 19th century, have each contributed to the cornman technique, 
and it is impossible to ignore the literature and practice of foreign coun
tries. For the same reason, the influence of writers has been more 
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marked in this sphere of law than in any other; 12 indeed it would be 
possible to identify the various stages in the development of Private 
International Law with the names of one or a small number of persons 
and to trace its growth by describing the writings of various authors. 
A different course will be attempted here. The nature and function of 
Private International Law will be established by analysing the process 
whereby these rules were obtained over the course of centuries. 

Section 2. Rome and Beyond 

3. It is neither necessary nor profitable to examine whether ancient 
legal systems, such as those in Greece 13 and Rome,14 possessed rules 
of Private International Law of the kind known to modern society. 
Even if they did exist--which is a matter for debate-it is certain that 
these rules did not influence the modern branch of this law. 

Section 3. The Period After the Division of the Roman Empire
Personality of Laws 

4. Choice of law became a real problem when the Roman Empire 
was overrun and settled by Germanic tribes.15 These carried their own 
laws and customs with them, but the introduction of Germanic, es
pecially Langobard, law in areas which formerly were part of the Roman 
Empire did not supersede the native Roman law, for according to the 
Germanic conception every person was governed by the law of the tribe 
to which he belonged. Thus conquerors vanquished and strangers lived 
according to their own laws. However, in so far as the laws of conqueror 
and vanquished applied within the same State, they applied not in virtue 
of a choice of law introducing a foreign system of laws, but because 
they were each of them part of the local law which was Langobard.16 
As in India and Pakistan today, so then, these personal laws constituted 
the local law. Matters were different where foreigners were involved. 
Here the difficulties in administering the law had become increasingly 
burdensome, as Bishop Agobard's famous complaint illustrates; com
menting on the law of the Burgundians, he said: 

"Tanta diversitas legum quanta non solum in singulis regionibus 
aut civitatibus, sed etiam in multis domibus habetur. Nam plerum
que contingit ut simul eant aut sedeant quinque homines et nullus 
eorum communem legem cum altero habeat." 17 

When persons, subject to different legal systems, came into contact 
with each other, whether through commerce or intermarriage, a cumu-
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lation of laws was clearly impracticable and clear-cut solutions were 
required. IS Convenience led to the device of a professio juris either in 
order to pinpoint 19 or to select, by one's own free will,!O the law govern
ing the transaction. 

In the end, the appearance of the newly discovered classical Roman 
law as a common law of the Holy Roman Empire 21 reduced Langobard 
law, Frankish Imperial Capitularia and the customary Roman law to 
special local customs 22 and destroyed the personality of laws; !8 more
over, with the growth of circumscribed local law in the city states, the 
lex fori began to assume importance,24 especially in respect of the sub
stance of proprietary rights.25 Nevertheless the application of what has 
become local customary law was not due originally to the emergence 
of a notion that laws are territorial; it was applied as the law applicable 
to all residents, but not to foreigners, who remained subject to their 
personal law or to the common law (which may be Roman or Lango
bard).26 However, by the end of the 12th century, the law no longer 
attached to a person, and the same person could be subject to Langobard 
law, if in Florence, and to Roman law in Bologna.27 "Thus the former 
tribal laws had become elements of a conflict of laws, just as any other 
locallaw".2s 

Section 4. Feudalism and the Revival of Roman Law 29 

5. Two factors contributed to mould the Private International Law 
of the Middle Ages into a shape which differed radically from the earlier 
sphere of personality of laws. In the Netherlands and France feudalism 
left its imprint. In Italy, the new schools for the study of Roman Law 
had to grapple with a situation where local laws in force in the different 
regions or cities claimed exclusive application in disregard of the circum
stance that the reason for the exercise of jurisdiction may have been 
purely adventitious. 

Section 5. Feudalism 

6. It would be wrong to assume that in a feudal society the lex fori 
applied to all cases which came before the local courts. True, in a 
feudal society the court always applied its own laws, provided that the 
court had jurisdiction, but the court exercised its jurisdiction only be
cause the case was somehow factually connected with its territory. The 
fact counted that the defendant was resident,30 that the act had taken 
place, that the contract had been concluded, or the object was situated 
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there.31 Jurisdiction and the application of law were co-extensive, but 
it was the convenience of applying the latter which determined the 
former and not the converse. 

Thus, by the 12th century a system had been developed in the 
Germanic parts of France and the Netherlands which connected persons, 
things, contracts and torts with a particular legal system indirectly by 
determining jurisdiction with the help of certain localising or connecting 
factors, such as place of birth, permanent residence, place of contracting 
or situs of objects. Effectiveness was the moving consideration, and the 
choice of law was coincident with the choice of jurisdiction. Feudalism 
and the remains of the system of personal law helped to establish it, but 
in the end principles of choice of law emerged which bear a remarkable 
similarity to modern Private International Law. This was the contri
bution of Germanic legal thought in the 12th and 13th centuries. It has 
influenced the early development in England, before the Dutch school 
of the 17th century made itself felt, and today a similar technique has 
found favour with an influential American writer.32 

Section 6. Italy-The Legists 

7. While the northern countries were grappling with questions of 
choice between several legal systems, none of which could claim a pre
ponderant place, and solved them by concentrating on jurisdiction, 
Italian legal science 33 had to face the problem that the new common 
law of the Holy Roman Empire-Roman Law-existed side by side 
with the indigenous laws and customs of cities and regions in Italy. An 
early instance of the problem is to be found in the writings of Carolus 
de Tocco (-+- 1200): 34 

"Hic nota quod alios noluit ligare nisi subditos imperio suo et 
est argumentum infra C.3.1.14. 

Est autem hoc contra consuetudines civitatum quae etiam alios 
constringere volunt suis statu tis. Et est argumentum si litigat Mu
tinensis contra Bononiensem in hac civitate quod statutum non 
noceat Mutinensi. Sed quidam contra hoc autem dicunt argumento 
illo quod Mutinensis hic forum sequitur conveniendo Bononiensem 
unde omnes leges illius fori recipiat." 

The writer was not certain whether the court in Bologna must apply 
its own law, the lex jori, to all persons and cases before it, or whether an 
equitable solution was required. The great lawyers of that period Azo 36 
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and Accursius (1228?) 36 still tended towards the application of the 
lex 10ri.37 Yet this view had not gone unchallenged, and Aldricus (1170-
1200) came out in favour of the "better law". He had said: 

"Quaeritur si homines divers arum provinciarum quae diversas 
habent consuetudines sub uno eodemque iudice litigant, utrum 
earum iudex qui iudicandum suscepit sequi debeat. Respondeo earn 
quae potior et utilior videtur. Debit enim iudicare secundum quod 
melius ei visum fuerit. Secundum Aldricum." 38 

Hugolinus, who expressed a similar opinion, may have limited its 
purport to the situation where plaintiff and defendant, being citizens of 
two different towns, litigate before a court in a third city.3D Whatever 
its field of application, glossators and post-glossators were agreed that 
the clue to the solution of the problem was to be found in C.1.1.1.pr. 
(380 A.D.), C. Theod. 16.2.2. which provides: 

"Cunctos populos quos clementiae nostrae regit temperamentum 
in tali volumus religione versari quam Divinum Petrum apostolum 
tradidisse Romanis religio usque ad nunc ab ipso insinuata de
clarat ... " 

Hugolinus interpreted this passage as follows: 

"Ex ista lege aperte colligitur argumentum quod imperator non 
imponit legem nisi suis subditis; nam extra territorium jus dicenti 
impune non paretur." 40 

An inapposite text was thus employed to solve problems which it never 
envisaged but the principle which it interpreted was made to express 
was of far reaching importance. Neither the narrow application of the 
lex lori, nor the broad choice of the "better law" had in fact inspired the 
practice. To a certain extent the application of the lex lori was con
ditional upon the existence of jurisdiction. This could be assumed over 
non-residents if it was the locus contractus, delicti, rei sitae or in respect 
of counterclaims,41 and the lex fori applied. Now a doctrinal basis was 
provided for these and other cases. Legislative power was understood 
to extend to all subjects, persons and objects within a particular city 
or State.42 Neither the unbridled dominance of the lex fori, nor the un
certain operation of good sense and a feeling of justice determined the 
issue in the courts. An objective test, based upon personal or local alle
giance (to use a modern expression), determines the choice of law. The 
fact that jurisdiction exists does not necessarily support the application 
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of the lex fori. A first attempt in the history of Private International Law 
was thus made to determine the application of local and foreign law 
with the help of a doctrine which claimed to be of universal validity and 
was based upon the ties of personal and local allegiance. 

The doctrine suffered from a serious deficiency, for it failed to set out 
in what circumstances the claim to apply the lex fori on the ground of 
personal or local allegiance could be asserted. This gap was filled to a 
great extent during the 13th and 14th centuries. A first distinction was 
made by Jacobus Balduinus (-I- 1235), followed by Odofredus, between 
rules of procedure (ad litis ordinationem) and rules of substance (ad litis 
decisionem).43 As regards the former, the rules of procedure of the 
forum apply always and in all suits. As regards the latter, the lex fori 
is not applicable in all circumstances and without restrictions. But 
Balduinus failed to show in what circumstances the local law had to 
withdraw 44 and his distinction was not accepted without opposition, 
especially on the part of Accusius. 

Nevertheless, the contribution of Balduinus was of great significance. 
While the text of the Corpus Juris encouraged the application of law 
based upon a division of legislative competence, Balduinus introduced 
a criterion to determine which legislative competence is involved. It 
relies on the difference in nature of rules of law. They are either rules 
of procedure or of substance, and their application in space is to be 
determined by the intrinsic character of the legal rules themselves. 

It will be shown below that this new test is unworkable, except in the 
limited circumstances which attracted the attention of Balduinus him
self. In those particular instances the test is still employed in modem 
Private International Law, where the principle applies at the present 
time that, where rules of procedure are in issue, the forum must follow 
its own rules. It became the fundamental test in the Middle Ages when, 
with further refinements added to it, it became known as the doctrine 
of the statutists. 

Section 7. The Doctrine of the Statutists 45 

8. It is proper to connect the further development of the statutists 
doctrine with the French schools in Orleans, Toulouse and Montpelier, 
where the influence of Accursius, who favoured the unrestricted appli
cation of the lex fori, was less marked than in Italy. Here Balduinus' 
tenet 46 that the application of statutes in space depends upon their in
trinsic nature is believed to have been given its final form. The achieve-
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ments of the Frencb school, its claim to originality and its function in 
the light of its political and historic background will be examined next. 

9. The French school. One of the earliest French writers on this 
subject, lean de R6vigny (1270), in adding another choice of law rule 
to those already known in practice,47 connected succession, both testate 
and intestate, with the law of the situs. In his own words-

"semper inspicienda est loci consuetudo in quo res sunt". 48 

This hard and fast rule was qualified by his pupil Pierre de Belleper
che or Bellapertica (+ 1285) when he said-

"si consuetudo est realis".c, 

Thus a second distinction had been drawn in addition to that offered 
by Balduinus between leges quae ad litis ordinationem spectant and 
leges quae ad litis decisionem spectant. Now the rules of substantive law 
themselves are subdivided; they are either statuta personalia which 
follow the person or statuta realia which are strictly local in their oper
ation. The lex fori as a statu tum personale applies only to those subject 
to it; as a statutum reale it applies to all assets situated within its juris
diction.5o But it does not apply to foreigners and to objects situated 
abroad,51 who are subject to the jus commune or to the incipient conflict 
rule that the lex loci applies to contracts.52 

The difficulty was, however, to determine whether a statute was 
personalis or realis; usi consuetudo non sit .contra personalem obliga
tionem inducenda sed contra realem ... " said Lambert de Salins 
(± 1300).53 The answer came from Guillaume de Cun (1315-1316): 54 

statuta realia are those which affect directly objects, statuta personalia 
are those which affect directly persons and which affect objects only 
indirectly. The distinction may seem plausible at first but, as will be 
shown below, it is often impossible to state in any particular instance 
whether a statute is realis or personalis. 

10. The Historical Background of the French Doctrine. The mea
ning and purpose _of the new distinction, said to have been introduced in 
France, becomes clear if its historical and political background is exa
mined. This was the time when the Emperor's supremacy was challenged 
by France and Naples. The authority of the Pope to legislate with bind
ing effect elsewhere had been challenged some 70 years before. 55 Shortly 
after 1250 political thinkers in France and Naples had challenged the 
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principle that "everyone is subject to the Emperor without exception" 
by opposing to it the principle: Rex in suo regno est imperator.5e 

According to this view, within his own territory and in respect of those 
subject to his allegiance, the King of France as the local sovereign can 
legislate with effects which override imperial legislation and the jus 
commune .. The purpose of the distinction employed by the French 
writers is now clear. Its aim is to assert the sovereign power of France 
or Naples to enact exceptional legislation with regard to its own territory, 
but not beyond. What had been hitherto only a system of interprovincial 
conflict of laws, subject to the overriding common and imperial law, 
had become a set-of inter-State rules. 

Thus statuta personalia and statuta realia were not mutually exclusive, 
as it was held later on; they are special legislation with a built-in res
triction of application comparable to a modern unilateral conflict rule. 
Thus understood, the distinction between real and personal statutes 
loses much of the importance which was attributed to it later on, but it 
gains in clarity and significance. Further refinements were added, such 
as the inclusion of formalities in statuta personalia. 

11. The Statutist Doctrine in Italy-14th Century. It is commonly 
said that the statutist doctrine was given its final form by Bartolus 
(1314-1357) 57, followed by Baldus (1327-1400) 58 who took over the 
teachings of the French school. Drawing on the canonist and civilian 
writers in Italy 59 and France 60 he reaffirmed the statutist doctrine,61 but 
developed at the same time what may be called the equivalent of modern 
conflicts rules, to govern especially contracts,62 delicts,63 and the form of 
wills, more particularly where the foreign lex causae is the jus commune. 
Unlike his predecessors, however, he no longer treated the qualification 
of statutes as real and personal as a personal or territorial limitation 
of the lex jori qua lex specialii. Instead these tests now served to deter
mine also whether foreign special legislation in the nature of personal 
or real statutes are to be applied in the courts of the forum. The notion 
now serves a bilateral purpose 64 and conflicts between a foreign statu
tum personale and a local statutum reale can present themselves.65 

At the same time restrictions upon a foreign personal statute which 
was otherwise applicable now became necessary. Foreign prohibitive 
statutes are excluded if they are a consuetudo odiosa 66_a forerunner 
of the modern doctrine of public policy: 

"Quid quid disponitur contra naturam reI rationem natural em 
illum odiosum appellabitur." 67 
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Baldus introduced a new line of thought when he put forward the doc
trine of acquired rights as a motive and a justification for the application 
of foreign law.68 

The shift towards a bilateral notion of real and personal statuta in
troduced the idea-not yet express in Bartolus-that all laws are either 
real or personal, stand on a level of equality and are mutually exclusive. 
Thus their application in space outside the country where they form the 
domestic law must depend upon whether they bear the character of the 
former or of the latter. The nature of rules of domestic law determines 
their application in space. 

This new approach to questions of Private International Law showed 
itself most clearly in the controversy which raged at the beginning of the 
14th century as to what law governed a succession. One party of the 
French school 69 believed that all rules of succession were real; another 
party 70 held that no hard and fast rule could be laid down; it all de
pended upon the wording of the statute.71 The problem, in one form or 
another, has exercised the minds of lawyers up to the present day. Upon 
the answer to it depends whether a succession which includes assets in 
several countries is governed by several laws (if all laws of succession 
are real) or by one legal system only (if all laws are personal). The 
principle that a succession may be governed by several systems of law 
is adopted today in England and France; Germany and Italy follow the 
principle of unity. Bartolus followed the middle course advocated by 
Guillaume de Cun: "verba consuetudinis attendenda sunt".72 In so doing 
he exposed unwittingly the weakness of the entire structure erected by 
the statutists, for he argued as follows: In the case of an intestate suc
cession of a deceased who died domiciled in England, where the prin
ciple of primogeniture applied, and who left land in Italy, where the 
rules of Roman law dividing the land in equal shares between the next 
of kin obtained, the solution must depend upon the wording of the 
English rule. If English law provided: 

"bona decendentium veniant in primogenitum" 

the statute was realis, and thus restricted to the assets in England, and 
the Italian assets must be divided in equal shares 

"quia jus afficit res ipsas". 

If English law provided-

"primogenitus succedat" 
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then the statute was personalis 73 and the eldest son takes, subject to the 
exception that such a law must be regarded as an odious statute.74 No 
distinction could be more fortuitous, no result could be more arbitrary.75 
The fault does not lie with Bartolus. It lies in the doctrine which he was 
attempting to apply. It is impossible to obtain guidance from the nature, 
and still less from the wording, of a statute or rule of law as to the 
extent to which it must be applied in space. The doctrine is unworkable 
in practice.76 

It is not surprising, therefore, that Baldus refused to follow Bartolus 
and came down squarely in favour of the nature of all rules of succession 
as statuta realia.77 Others, similarly bent upon avoiding the absurd 
result to which Bartolus' doctrine was bound to lead, invoked for the 
first time the intention of the deceased.78 

To sum up: compared with the practice in Northern France and in 
the Netherlands, which relied on jurisdiction to be determined by clear
cut connecting factors based on residence, place of contracting, to 
mention one or two, reflecting the primitive concept of personality of 
laws, feudal ties and practical expediency, the doctrine of the statutists 
is strictly legal and formalistic. It had serious defects, but it was based 
on principles, some of which were of lasting value. 

In the first place, it was international.79 It attempted to furnish an 
explanation why foreign law is applied. This it found in the division of 
legislative powers between autonomous territorial units. Thereby a link 
was forged between the exercise of sovereign powers by States in Inter
national Law and the application of domestic or foreign law. However, 
the link was more apparent than real, for while the doctrine justified 
the power of States to legislate with extra-territorial effect, subject only 
to the right of other States to enact statuta realia which stifled the effect 
of foreign law, it was unable to explain why one country must apply the 
extra-territorial legislation of any other country. The recognition that 
legislative powers are divided justifies the right to export local law; 
it does not establish the duty to import foreign law. An answer to this 
problem was only offered towards the end of the 17th century by the 
Dutch school of writers.80 

In the second place, it was universalistic. The statutist doctrine at
tempted to provide principles of universal application which were to 
indicate when foreign law was applicable. However, these attempts to 
determine the application in space of laws from the nature of these laws 
as real or personal were impracticable, since the criteria were unrea1.81 
Nevertheless, the claim that these criteria were common to all legal 
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systems laid the foundations for the development of uniform rules of 
Private International Law. 

In the third place, it relied on natural law, if only· to counteract the 
first and second tenets.82 The principle that statuta odiosa, repugnant 
foreign laws, need not be applied by courts of other countries, drew 
upon general standards derived from reasoning outside the limited 
sphere of the domestic law of the court called upon to apply foreign law. 

In the fourth place, if only in order to evade its own pitfalls, the 
statutist theory gave an opportunity to the parties to indicate a choice of 
law, either expressly or by implication, in a limited number of circum
stances. It established the importance of choice of law by the parties.8s 

These four elements, the international, the universalistic, the ethical 
and the voluntaristic, have all contributed to the subsequent develop
ment of Private International Law. 

Section 8. The French School in the 16th Century
Dumoulin and D' Argentre 

12. The French school of the 16th century made its own contribution 
to the further refinement of the statutist doctrine, but its principal im
portance lies in the fact that it handled the technique of the statutists 
in a manner which prepared a later and entirely new approach. Its out
standing representatives, Dumoulin (1500-1566) 84 and D'Argentre 
(1519-1590),85 showed highly individual, though opposing tendencies.80 

Dumoulin relied (though only in a limited number of cases) on the ex
press or implied intention of the parties to select the law applicable. 
He is largely responsible for the introduction of the free choice of law 
into Private International Law.87 

D' Argentre, under the influence of feudal ideas, expanded the range 
of rules which he regarded as statuta realia and restricted, corre
spondingly, the number of rules which, in his opinion, were to be treated 
as statuta personalia.88 The French school of the 16th century, which 
was centred in the North, thus completed a development which had 
begun in the southern part of France in the late 13th and early 14th 
centuries. There Revigny and Belleperche had asserted the right of the 
local sovereign to enact special legislation overriding the jus commune 
and foreign law. D' Argentre pushed this development to a stage where 
the principles were reversed. If possible a statute is to be regarded as 
realis; only in exceptional circumstances is a personal character to be 
attributed to it. With the disappearan<;e of the unilateral character of 
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statuta personalia and realia this means no longer that every court must 
disregard foreign law and must apply the lex fori. Since the doctrine 
of statuta personalia and realia now covers foreign law as well, it means, 
in the great majority of cases, courts, wherever situate, must apply the 
lex situs on the ground that most rules of law are by their nature statuta 
realia designed to affect property and are by their nature restricted in 
space so as to operate only in the country in which they have been 
enacted. Yet neither Dumoulin nor D'Argentre abandoned the statutist 
doctrine as such, much as their own teachings suggested such a course. 
In particular, like the Italian, the French school failed to show why for
eign laws, whether personal or real, could claim to be applied by courts 
outside the territory for which they had been enacted. The answer to 
this question was given by the Dutch writers of the 17th century. 

Section 9. The Dutch School--Comity 

13. With one notable exception, the Dutch school sV of the late 
17th century shows a strange discord. In all matters of practice Dutch 
writers adhered to the technique of the statutists, but they also showed 
another side. They were much exercised by the question why the courts 
of one country apply the laws of another country, be they personal or 
real. As shown above, this question had never been put either by the 
Italian or the French writers, who relied on the division of legislative 
powers as a principle of Private International Law, embodied originally 
in a rule of Roman law,90 the universal validity of which was never 
questioned. Yet this problem was not merely a theoretical one. D' Argen
tre's attitude, which insisted that, with few exceptions, all statutes are 
real, had seriously undermined the universalistic approach to Private 
International Law. If most statutes purport only to operate within the 
territory of the legislature which enacted them, it becomes impossible 
to justify the application of those laws elsewhere by relying on the extra
territorial effect of personal statutes to which statuta realia formed an 
exception.91 It must not be forgotten either, that the Dutch writers in 
the second half of the 17th century were acquainted with Bodin's 92 
and Grotius' 93 works. These confirmed the division of legislative powers 
between States but did not bear out any specific duties of States to apply 
the laws of other countries in given circumstances. There was a division 
of legislative competence but no system of mutual enforcement of laws. 
The universalistic approach to Private International Law to the effect 
that foreign laws of a particular character apply everywhere by reason 
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of their nature had been refuted. There remained only a division of 
competence between States to legislate and a true conflict of laws. The 
application and enforcement of the law of other States, like all other 
international intercourse was determined by rules of international 
law. 

An answer was attempted by P. Voet (1619-1677) when he said-

"nonnunquam dum populus vicinus vicini mores comiter vult ob
servare et ne multa bene gesta turbarentur, de moribus statuta 
territorium statuentis, inspecto effectu, solent egredi" 94 

and again-

"statuta cuiuscunque sint generis, jus dicentis territorium neque 
propalam neque per consequentiam egredi. Nisi ex comitate. Ideo 
malui, id est tutius esse judicabam, ad solam humanitatem recur
rere, qua populos vicinus vicini decreti comiter observat".96 

His son Johannes (1647-1714) proclaimed the same principle: 

"de statutis personalibus non ita per generales regulas definiri po
test, quousque alter alteriius, statuta ac decreta ex comitate ser
vet".VG 

It is usual to credit Huber (1624-1694) with the presentation of the new 
doctrine of comity. While this is not strictly accurate, the credit must go 
to Huber for having combined the local doctrine of comity, which re
placed the universalistic concept of Private International Law, with the 
international doctrine based upon a division of legislative competence. 
His doctrine is well expressed in the three maxims which restate the 
teachings of the Dutch school: 

(1) The laws of every sovereign authority have force within the boun
daries of its State and bind all subject to it, but not beyond.D7 

(2) Those are held to be subject to a sovereign authority who are found 
within the boundaries, whether they be there permanently or tem
porarily.Ds 

(3) Those who exercise authority so act from comity that the laws of 
each nation which are enforced within its own boundaries should 
retain their effect, so far as they do not prejudice the power or rights 
of another State of its subjects.Do 

14. The theoretical basis of Huber's doctrine. The international basis 
of Huber's doctrine emerges from his first rule which proceeds from 

14 



the division of legislative competence among States and points to the 
jurisdiction of each State to legislate for its own subjects and in relation 
to its own territory. The territorial character of this legislative juris
diction emerges from the second rule which limits the range of subjects 
to persons who are permanently or temporarily resident within the 
territory. The local nature of rules of Private International Law is set 
out in Huber's third rule. There are no principles of Private Inter
national Law which can claim universal validity. 

The significance of the third rule is, however, obscured by Huber's 
reliance on comity. Doubts about its meaning have detracted from the 
effectiveness of the rule, a defect which was all the more serious since 
Huber's influence upon the development of English and American Pri
vate International Law was decisive. Taken as a minimum requirement 
it is equal to courtesy.100 Taken as a maximum requirement it must be 
identical with legal duty.101 Some help can be obtained from Huber him
self in Heedendaegse Rechtsgeleerthejt 102 when he added, after for
mulating his three principles, 

"From this it is clear that the decision of such cases is part of 
the law of nations and not, properly speaking, of civil law, inasmuch 
as it does not depend on the individual pleasure of the higher 
powers of each country, but on the mutual convenience of the 
sovereign powers and their tacit agreement with each other".103 

Thus according to Huber there was no duty arising by the nature of 
foreign private law to apply it (as the statutists assumed). Instead, 
customary international law (the tacit pact between States) 104 established 
a duty to give full effect to foreign law, once a State has decided ge
nerally to apply foreign law in the particular circumstances. 

Put in another way, the stress laid on comity served to underline that 
foreign law need not be enforced as such and that no more than a 
general respect for foreign law, once chosen to apply in the particular 
circumstances of the case, was called for. Thus Huber may have en
visaged a doctrine of acquired rights 105 for the lhnited purpose of 
countering the doctrine of the statutists rather than as the basis for 
establishing a duty to recognise private rights under customary inter
national law.106 Thus understood the respect postulated for foreign 
acquired rights may have served only as a motive for the consistent 
application of foreign law which would not apply proprio motu, as the 
statutists would have had it, but not as a principle requiring the appli
cation of foreign law as a matter of duty.l07 
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15. Huber put his axioms into practice in his little treatise on the 
Conflict of Laws, as he aptly called the subject strictly in accordance 
with the legal situation as he saw it. In this treatise he abandons com
pletely the statutist technique. The facts of the case are linked to one 
of several legal systems which may be applicable with the help of con
necting factors such as domicile, place of contracting, place of per
formance, situs, place of action and the intention of the parties. For 
reasons which will be set out below it can pass as an introduction to 
Private International Law in England and in all countries which have 
adopted the common law. Nevertheless, as understood by Anglo
American writers and courts, Huber's doctrine was not entirely con
sistent. On the one hand it recognised the territoriality of laws based 
upon the international division of legislative competence and proclaimed 
an international custom to apply foreign territorial law which has 
operated in a particular instance. On the other hand, it rejected the 
statutist doctrine which determined the application of laws in space by 
reference to the nature of rules of law, but offered no substitute rules 
for determining when foreign law must be regarded as having operated 
territorially. Huber's treatise provided a number of examples with so
lutions showing the individual connecting factors, but no set of detailed 
independent rules of Private International Law. It was reasonably clear 
that, if all the facts arose within the legislative competence of country A, 
the courts of country B were to apply the law of A. If, however, the facts 
showed connections with several countries, the doctrine of territoriality 
as such, sanctioned by comity, could not provide a reliable guide for a 
choice of law. Instead, guidance had to be found, once again, either in 
tests chosen by anyone system of municipal law according to its own 
notion of policy and justice or in tests chosen a priori upon the basis 
of certain fundamental principles alleged to be of international origin 
and validity. 

The Dutch school gave birth to modern Private International Law. 
Special rules of the lex fori, and not the nature of domestic and foreign 
rules of private law determine whether municipal or foreign law must 
be applied. The question remained open, however, whether the Private 
International Law of the forum is strictly domestic law or whether it is 
either determined or controlled by Public International Law. 
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Section 10. The Subsequent Development of the Doctrine of Huber
England 108 

16. In its own time, the Dutch doctrine failed to gain adherents in 
continental Europe, where courts and writers remained faithful to the 
statutist doctrine up to the middle of the 19th century. It succeeded in 
England and in the United States, whence it returned to stimulate con
tinental Private International Law. It could gain an easy foothold in 
England because the specific problems of Private International Law 
which had exercised the minds of lawyers in continental Europe for the 
last 500 years had not attracted much attention in England and because, 
when they did present themselves, English courts could approach them 
in accIJrdance with the most recent Dutch technique, unfettered by the 
ballast of statutist learning which hindered progress abroad. 

Until then, questions of choice of law had been sidestepped and had 
been answered without the help of rules of Private International Law. 
Either they were treated as questions of jurisdiction or they were solved 
by the application of a uniform system of laws deemed to be of universal 
application. If treated as questions of jurisdiction, and if English com
mon law courts were competent, English law applied as a matter of 
course; if the English common law courts were not competent the case 
did not come up for trial at all in England. Alternatively, if the courts 
of Staple and Piedpowder, which heard disputes of foreign merchants 
in England, the Court of Admiralty, which exercised jurisdiction in 
cases arising on the high seas or abroad, or the courts of arbitration 
set up by the merchants themselves, assumed jurisdiction, they relied 
on the Law Merchant as a uniform system of universal application. 1011 

They never developed a system of choice of law.110 It is true that earlier 
the Norman and the English part of the population had lived according 
to their personal law. It is also clear that in matters of distribution of 
personality, the ecclesiastical courts, which were charged with the ad
ministration of this branch of law in England, applied the law of the 
ecclesiastical province in which the accused had last resided, if the 
custom at the place of residence of the deceased and of the situs of the 
goods differed from each other. 

Since English law was always applicable if the common law courts 
had jurisdiction, actions involving a foreign element only could not be 
tried in the absence of a venue in England. As in the Netherlands and 
Northern France in early feudal times,111 jurisdiction and choice of law 
were closely connected. The contest was therefore an internal one be-

17 



tween the jurisdiction of the common law courts and the Admiralty 
Court; indirectly it was between common law and law merchant, be
tween English domestic law and uniform law, both of which were appli
cable in England. In the 18th century the attitude towards the exclusion 
of foreign law began to change. The common law courts began to apply 
the law merchant, first as a fact, and then as law. Lord Mansfield com
pleted the process by incorporating the law merchant into English law. 
Thereby it lost its international and assumed a national character. Thus 
it became necessary to determine what law applied in cases involving 
a foreign element which were formerly decided according to the law 
merchant. This movement was assisted by other factors, among them 
the circumstance that foreign judgments had become enforceable in 
England (1607) and that the Privy Council now had occasion to hear 
cases from foreign possessions. Sitting as a court of appeal from a 
colonial court, it applied the local law as the law of the court. Through
out the first three-quarters of the 18th century cases were few,112 and 
the reasons for applying foreign law were drawn from foreign writers. ll3 

17. The general principle behind these cases which has inspired 
English Private International Law was formulated by Lord Mansfield 
in Holman v. lohnson: 114 

"Every action here must be tried by the law of England, but the 
law of England says that in a variety of circumstances ... the law 
of the country where the cause of action arose shall govern".l15 

Following Huber and the Dutch school, Lord Mansfield acknowledged 
that all laws are territorial and that it is for English law to determine 
whether and in what circumstances foreign law is to be applied in 
England. Having affirmed the local character of choice of law rules, 
Lord Mansfield's subsequent reference to the place of birth of the 
action abroad, while intended once more to emphasise the territorial 
character of law, introduced a static and undefined element inasmuch 
as it could be regarded as attributing a territorial character to a cause of 
action on the strength of an overriding division of territorial com pet en
ces, and not on the basis of the Private International Law of the forum 
only. The Dutch school did not provide any general clues for ascertain
ing the place where a cause of action arises, and relied instead on con
necting factors (such as domicile, place of contracting, place of per
formance, situs, etc.) freely adopted by the local choice of law rules. 
While these serve well the dual purpose of appearing as local rules and 
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of pinpointing the territorial law where the cause of action arose, they 
cannot be said to fulfil necessarily both these tests if the situation or 
transaction in issue is centred in two or more countries. A marriage 
settlement made in one country by persons domiciled in two other coun
tries whose property is situated in yet another provides such an example. 
Here the doctrine of territoriality does not provide an answer. It serves 
a useful purpose only as long as all the facts of a case arise in one 
country, while the action is brought in another. This ambiguity in Lord 
Mansfield's formulation was soon to lead to a new search for a general 
overriding principle which permitted to localise causes of action; other
wise a vicious circle might be perpetuated, for English law, which was 
said to refer to the law of the country where the cause of action arose, 
would itself have to define whether a cause of action arose abroad.116 

The next 60 years witnessed only a slow growth in England of this 
new branch of the law. Few cases came before the courts; writers, too, 
were incapable of giving a lead, and the literature in England up to the 
middle of the 19th century was insignificant. The sterile statutist doc
trines still held their own.1l7 

Section 11. The United States 

18. In the United States, the diversity of State legislation encouraged 
a vigorous interest in this new br!lnch of the law,11s Within the short 
period of 6 years three major works 119 appeared, one of which was of 
outstanding importance. Story's Commentaries on the Conflict of Laws 
was based on English and American law and on the writings of the 
French and Dutch schools. It was the first modem treatise on this sub
ject, but on general principles Story had little to say, and what he said 
was not far removed from his Dutch forerunners. His maxims were 
these: 

(1) "The first ... maxim ... is that every nation possesses an exclusive 
sovereignty and jurisdiction within its own territory. The direct con-
sequence ... is that the laws of every State affect and bind directly 
all property ... within its territory, and all persons who are resident 
within it ... and all contracts made and acts done within it." 120 

(2) "Another maxim ... is that no State ... can by its own law directly 
affect or bind property out of its own territory or bind persons not 
resident therein ... it would be ... incompatible with ... the sover
eignty of all nations that one nation should be at liberty to regulate 
either persons or things not within its own territory." 121 
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(3) "From these two maxims ... flows a third ... that whatever force 
... the laws of one country have in another depends solely upon the 
laws ... of the latter ... upon its own express or tacit consent." 122 

This statement of principle comes very near to that of Huber, but Story's 
maxims are both fuller and more precise. The first maxim combines 
Huber's first and second principles. It expresses the international prin
ciple of territoriality in respect of persons, objects and acts. The second 
maxim has no counterpart in Huber's work. It rejects the statutist doc
trine of the extra-territoriality of statuta personalia. The third reduces 
the doctrine of comity from an international duty to a domestic motive. 
There is no duty imposed by customary international law to apply for
eign law. Private International Law is domestic law unfettered by any 
external rules. The era of 19th-century Private International Law had 
arrived. 123 

However, while this principle provides an acceptable working basis 
for conflicts of laws involving several independent countries, it may be 
that Story, a Federal Judge, failed to give sufficient attention to the 
specific problems which can arise in the United States, a Federal State, 
where private law is not uniform. Here the insight that Private Inter
national Law is municipal law unfettered by overriding principles of 
international law may be counterbalanced by the requirements of the 
Constitution. This specifically American problem has since been pre
sented by recent American writers as 20th-century Private International 
Law.124 

Section 12. Modern Private International Law-Wachter, Savigny 

19. The success of Story's work in England and on the Continent 
of Europe, where the statutist doctrine had lingered on, was immediate.125 

The French Civil Code of 1804 does not follow any particular doctrine 
of Private International Law, and it is a matter of doubt whether it 
adopted the statutist or the Dutch doctrine,126 while the Austrian pro
visions in the Code of 1811 are regarded as statutist in conception.127 
In Germany, Wachter, in a thought-provoking article, reviewed the de
velopment of the conflict of laws in that country.128 He was able to show 
that in the 17th and 18th centuries the classical doctrine of the statutists 
had been attacked by German writers 129 on the ground that it was "ill
defined, capable of different meanings, uncertain and varying" 130 and 
had been modified in its fundamentals. l3l Even if laws are territorial, 
it is not the duty of other countries to follow them,t32 no matter whether 
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the territorial law is the lex domicilii 133 or the lex situs.134 Moreover, 
the fact that a foreign country is competent according to international 
law to legislate within its own territory, does not prove that such country 
necessarily desires to subject every person and every object within it to 
its own laws,135 and it may well be that it wishes to exclude them from 
their operation. The doctrine of acquired rights does not provide a solu
tion since its only effect is to prohibit retroactive legislation.136 If the 
doctrine of acquired rights, understood in a wider, territorial sense, 
were correct, every country would be obliged to pay unlimited respect 
to the laws of other countries, where such rights are alleged to have 
arisen, but such a submission to foreign law had never been asserted 
even by its protagonists.137 The true purpose of the doctrine of acquired 
rights as a motive for the adoption of some choice of law rules and not 
as a legal precept requiring the application of foreign law in particular 
circumstances defined by some overriding legal principles had even 
been admitted by one of its exponents.13B Wachter thus perceived that 
neither the claim of foreign law to apply (as the statutists believed) nor 
their foreign territorial character (as some supporters of the Dutch 
school thought) offered a guide for the court seized with the dispute. 
Such a court was faced with the determination of a-

"legal relationship which had either its origin abroad or in which 
foreigners participated or which otherwise has contacts abroad".139 

From this he concluded: the court must follow its own domestic law 140 
unless the statute law of the forum provides definite criteria for exer
cising a choice of law 141 or (it would seem) unless the common law 
contains choice of law rules 142 or spatially conditioned rules.143 In ad
vocating a solution which pays particular regard to the limitations in 
space of the substantive rules of private law of the forum, Wachter took 
a dangerous step backwards towards the early practice of the post
glossators; especially by insisting that the lex fori must be applied 
always, if it is mandatory in character (jus cogens) 144 he fell back on the 
learning of the statutists.145 Finally, it was difficult to proclaim the exis
tence of a general overriding principle, if it is the task of the parties to 
prove foreign law and not of the court to find it proprio motu.146 

20. The credit for having shown a new approach goes normally to 
Savigny,147 but in the main arguments he was preceded by Wachter. 
Savigny, too, refused to determine the application of laws in space in 
virtue of the nature of such laws; 148 he, too, refused to attach any iro-

21 



portance to the alleged territoriality of laws 149 on the ground, firstly, 
that no one territory alone is normally involved and, secondly, that the 
doctrine of acquired rights is fallacious. 15o Both Wachter and Savigny 
offered a new solution. The legal relationship before the court was the 
starting point. The court must determine what law applies. At this stage, 
however, the two scholars parted company. Wachter relied on the rules 
of domestic and conflict of laws of the forum. 151 Savigny believed that 
the rules of conflict of laws were of universal application based on the-

"international community of nations in interchange with each 
other" .152 

The test was simple. He believed that-

"for each legal relationship that legal system must be ascertained 
to which this legal relationship pertains or is subject having regard 
to its particular nature" .153 

The legal relationship and its seat were thus made the elements of all 
rules of Private International Law. It was only necessary to give formal 
expression to the tests (now known as connecting factors) according 
to which the seat was determined by the community of nations. 

The number of legal relationships which require to be connected with 
a particular system of laws is of course infinite, and it may be, as will 
be shown below, that an almost infinite choice of law or spatially con
ditioned choice of law rules can and should be ascertained and de
veloped. However, ever since Huber had written his account of the 
conflict of laws it was clear that for the purpose of the latter legal 
relationships had been reduced to a limited number of typical situations 
which relate to the person, property, contract, tort, succession and a 
small number of others,1:54 Each of these can be attributed a centre at 
a place which can be determined with some certainty: domicile, resi
dence, situs, place of contracting, place of performance, place where 
an act has been completed and so on. These tests are now known as 
connecting factors. Savigny believed that they were of universal appli
cation. Story and Wachter, whose opinion turned out to be right, thought 
that they were not, but differed from country to country.155 

21. At first sight it might seem that Wachter and Savigny halted 
halfway when they made the legal relationship the starting point. It 
might even be argued that the statutist notion according to which all 
laws are personal or real had been transposed into the individual case; 
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all legal situations have a personal, proprietary, contractual or delictual 
character, or they fall within the realm of succession or procedure. It 
might be objected that legal relationships exist only in virtue of some 
system of laws and that an attempt to ascertain the law applicable to a 
particular situation by linking a legal relationship to a legal system which 
is to apply to it anticipates the choice of law.156 Ideally only a set of facts 
can be connected with a legal system before it can be stated that a legal 
relationship exists. In reality no pure factual situation before the court 
induces a choice of law. The need to determine whether foreign, rather 
than domestic, law must be applied arises in practice if the plaintiff 
frames his claim or the defendant his reply according to some foreign 
law. Foreign law is not selected in the abstract but only in respect of a 
particular claim or defence. Thus the legal relationship is rightly treated 
as the object on which the rules of Private International Law operate. 
This conclusion opens up a new problem. Since legal relationships in the 
abstract form the principal element of domestic choice of law rules, 
which connect these relationstips with a particular system of laws with 
the help of connecting factors, and since the object of the dispute is a 
concrete legal relationship expressed in the form of a claim or defence, 
the integration of the concrete relationship into the abstract relationship 
formulated in the choice of rule causes a problem of interpretation which 
is known as characterization, or qualification.157 

Whatever new problems came into being with it, the modern techni
que of handling questions of Private International Law had emerged.1ss 

Immediately following its birth, however, the search began again for 
some overriding firm principles which could determine when the forum 
should apply its own or foreign law. 

Section 13. Modern Doctrines of Territoriality or Pseudo-Territoriality 
-Acquired Rights 

22. The teachings of Story and Savigny exercised much influence 
upon Westlake 159 and Dicey 160 in England whose practical, empirical 
approach was in sympathy with them. The legal basis of the English 
conflict of laws remained Lord Mansfield's pronouncement in Holman 
v. Johnson 161 to the effect that English rules of the conflict of laws, 
as part of English domestic law, refer to foreign law in certain circum
stances. Dicey never waivered in his adherence to this rule of English 
law.162 However, he supplemented his firm belief in the local character 
of choice of law rules by an express reliance on the doctrine of acquired 
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rights. l63 This doctrine is of some antiquity and can be traced to the 
postglossators,164 though it is doubtful whether they wished to apply it 
to questions of the conflict of laws.16s In juxtaposition with the common 
law rule expressed in Holman v. Johnson,t66 the principle of the pro
tection of acquired rights makes little sense and is open to the charge 
of circuity. It has been refuted again and again by eminent writers who 
have shown that since rights exist only in virtue of some system of laws, 
the protection of foreign acquired rights assumes that foreign law has 
been applied; thus Private International Law which, it is said, must 
respect foreign acquired rights, must first determine by its own rules 
of the conflict of laws whether a right has been acquired.107 

The researches of Nadelmann have traced the development of this 
idea by Dicey.10s He acknowledged his indebtedness to Holland, whose 
Elements of Jurisprudence included the statement that the conflict of 
laws deals in reality with the recognition of rights created and defined by 
foreign law.169 It is difficult to see how Holland reached this conclusion 
for his reference to Vattel is spurious and that to Wachter reverses the 
latter's thoughts.170 It is possible that Holland derived it from Huber 171 

whom he cited in the second edition of his work. 
There are indications that Dicey was aware of the limited function 

of the doctrine of acquired rights in Huber's system when he qualified 
his principle by stating: 

"The word 'duly' [acquired] ... fixes in effect the limit of the 
application of General Principle I. This principle is ... only that 
rights which have been in the opinion of English courts [italics 
mine] properly and rightly acquired are ... enforceable here." 172 

Thus understood the doctrine of acquired rights does not suffer from 
the flaws expressed by its critics, limited as it is to providing a motive 
or explanation for applying foreign law and for applying it consistently, 
once chosen, but it has also become meaningless as a theory. Never
theless a doctrine of acquired rights in the sense considered here may 
support the object of rules of Private International Law and may claim 
some practical merits which may have influenced Dicey when he said: 
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" ... the principle of the enforcement of vested rights does not 
supply such a universal test. To admit this, however, is quite con
sistent with maintaining that this principle does define the object 
in the main aimed at by rules having reference to the conflict of 
laws or to the extra-territorial effect of rights." 173 



The court, in England at least, is invited, not to ascertain and to apply 
foreign law of its own motion when faced with a factual statement of 
claim, but to decide whether a claim brought in the light of some legaJ 
system 174 can be sustained. It is for the parties to submit a claim based 
on some legal system, and it is for the court in England to determine 
whether the claim as framed according to some foreign law is framed 
in accordance with that legal system which applies according to the 
English rul~s of the conflict of laws.176 In the end, a choice must be 
made, and it must be made in accordance with English Private Inter
national Law, but the initiative lies with the parties who submit claims, 
counterclaims and defences which rely not merely on facts but combine 
facts with reliance on some foreign system of laws. Technically this 
insight may prove useful in many respects, as will be shown later on 
in connection with the discussion of characterisation and renvoi. H this 
was Dicey's view, his juxtaposition of a system of domestic rules of the 
conflict of laws, unfettered by any overriding considerations or prin
ciples, and of a doctrine of acquired rights is not inconsistent. The for
mer provides the legal basis; the latter serves to explain a technical 
device. 

23. An additional practical observation is appropriate here. Private 
International Law is not exclusively concerned with the enforcement 
of rights by way of judicial process; it also serves to instruct the parties 
who are about to conclude some transaction, such as marriage or con
tract, whether to comply with the rules of this or that system of laws.178 
Any doctrine that Private International Law is exclusively concerned 
with the protection of foreign acquired rights would only be justifiable 
on one of two assumptions: 

The first alternative assumption is that an international system of 
conflict of laws determines in what circumstances foreign law must be 
applied. In this case local courts would only be called upon to enforce 
rights which had been brought into existence by a legal system operating 
with universal effect. However, no such system exists in the international 
sphere; within a Federal State an overriding system of federal conflict 
of laws can provide such a framework, though no such system is be
lieved to exist at the present time.177a At best, the experience in the United 
States shows that the law of a particular State can or cannot apply in the 
presence or absence of a clear connection with the State concerned.177 

The second alternative assumption is that a strict system of terri-
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toriality exists coupled with the duty to enforce foreign rights which 
had come into being in accordance with the territorial laws of the par
ticular country. The first part of this hypothetical principle formed the 
substance of the Dutch doctrine. As was shown above, only a smaIl 
number of situations involving a foreign element arise exclusively within 
the confines of one particular territorial system of laws and, secondly, 
that legal system does not necessarily wish to apply to the case in ques
tion. The second part of the hypothetical rule involves the question, 
also raised by the Dutch doctrine, whether foreign law which operates 
territorially must be applied by the courts in other countries as a matter 
of legal obligation of an international character, or whether the choice 
of law is a matter for the lex fori, in deference to its own sense of policy 
and convenience.178 As will be shown later on 179 there are no overriding 
rules of international law which force one country to apply the territorial 
law of another country, even if the entire factual situation is centred 
in the latter. It foIlows that the duty to apply foreign law on the ground 
that the cause of action arose within the legislative competence of a 
particular foreign country can only be found in some provision of the 
domestic law of the forum. The legal system which purports to protect 
rights which were acquired in a foreign country must first bring these 
rights into being. 

24. A doctrine of Private International Law which is based upon a 
doctrine of territorially acquired rights and which avoids the pitfalls 
of a vicious circle must therefore assume that all causes of action are 
necessarily centred within the territory of one country only and that 
foreign law which has operated territorially must be applied everywhere 
if the cause of action arose within its legislative competence. 

Such a doctrine was supplied by Beale 180 and through him inspired 
the First Restatement of the Conflict of Laws. In the first place, he 
overcame the difficulty that in most cases involving a foreign element 
the cause of action does not arise exclusively in one country by relying 
on tests selected arbitrarily upon a priori considerations.18l In the second 
place, he identified the duty to apply the law of the foreign country 
with the duty to respect foreign sovereignty. The fallacy of this reason
ing is cIear182 if it is remembered, first, that tJhe cause of action is initially 
located in the foreign country by the application of a priori principles 
provided by the author himself and, second, that the wish or dis
inclination of the foreign sovereign to determine the cause of action 
by his own laws is never considered. The forum is first made to confer 
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legislative competence upon the foreign sovereign and is then employed 
to determine the material exercise of those powers. Nevertheless, as was 
indicated above 183 and will be shown below,l84 such a doctrine em
bodying a distribution and mutual respect of territorial legislative powers 
may be useful in controlling the ambit and the application of choice of 
law rules in a Federal State, such as the United States, where a maximum 
of respect is due to the law of Member States.1S5 

25. In the period between the two World Wars, the pendulum in 
the United States has swung in the opposite direction. Where formerly 
the doctrine of the territoriality of laws and of the protection of acquir
ed rights had been most firmly entrenched, several new schools of 
thought took its place. It was the merit of Lorenzen to have led the 
way towards the dethronement of Beale's doctrine of acquired rights 
together with the dogmatic tests linking certain types of legal relations 
(operative facts) with particular countries or territories.186 Thus Private 
International Law, especially in the Anglo-American world, reached its 
full maturity, a part of domestic law unfettered by any shackles, except 
those which Public International Law imposed upon domestic law in 
general.187 

Proceeding from the same basis as Lorenzen, the "local law" theory 188 

put forward by W. W. Cook asserts that the forum neither applies 
foreign law nor enforces foreign acquired rights, but rights created by 
the lex fori in a form which approximates as closely as possible to similar 
rights abroad. In the words of W. W. Cook: 

"The forum, when confronted by a case involving foreign ele
ments, always applies its own law to the case, but in doing so 
adopts and enforces as its own law a rule of decision identical, or 
at least highly similar, though not identical, in scope with a rule 
of decision found in the system of law in force in another state 18U 

with which some or all of the foreign elements are connected ... 
The rule thus 'incorporated' into the law of the forum ... the forum 
. . . enforces not a foreign right but a right created by its own 
law." 190 

In so far as Cook denied that a priori considerations lead to the location 
of a cause of action or right in a foreign country and that such rights 
must be recognised or enforced elsewhere, he accomplished the same 
task as Lorenzen. The attempt to substitute "locally created rights" for 
the vanished "foreign created rights" adds no new insight, once it is 
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accepted with Lorenzen that Private International Law is unadulterated 
domestic law. It adds no new insight into the question why foreign law 
is applied, though it does seek to explain how it is applied. 

26. The manner in which foreign law is introduced into the law of 
the forum has occupied writers, especially in Italy, who found it difficult 
to reconcile the notion that the forum is exclusively subject to its own 
law with the postulate that the former may have to apply law which is 
foreign in origin. Doctrines of incorporation, such as those of the rinvio 
ricettizio 0 materiale 191 or the adoption of "special" rules of domestic 
law side by side with those of domestic law proper,192 have sought to 
provide a solution to a problem which has little practical importance.le3 

27. In the light of this evaluation of the local law theory it is un
necessary to examine the contention that in reality two separate local 
law theories have been expounded.194 It must suffice to indicate that 
the local law doctrine adopted by Learned Hand in the District Court 
for the Southern District of New York and in the Circuit Court of 
Appeals 195 may be less radical. According to the latter, a right must 
have come into existence within the legislative competence of a foreign 
territorial sovereign in accordance with a priori considerations suggested 
by Beale, but the enforcement of such a right is not a legal duty incum
bent upon other countries as a legal duty. Instead they grant relief which 
is as nearly as possible identical with the right created abroad. Thus 
Learned Hand J. may have accepted the doctrine of the territoriality 
of laws but rejected the duty to respect foreign acquired rights or foreign 
sovereignty. In so doing he may have expounded a local law doctrine 
of a second degree. In the search for an answer to the question why 
foreign law is to be applied and whether any specific rules outside the 
discretion of the lex fori determine the choice, the local law doctrine 
does not assist. It affirms that Private International Law is part of 
domestic law and is determined by the traditions and policies inherent 
in the latter. 

Section 14. Sociological Neo-Statutists 

28. During the second half of the 19th century and during the early 
part of the 20th century, codifications of Private International Law in 
Europe and elsewhere, except in common law countries and in Scan
dinavia, were much influenced by the sociological approach of Man-
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cini.1D6 It centres on nations, as shaped by territory, race, language, 
custom, history, laws and religion as the nuclei of modem international 
organisation. The link between the individual and a particular nucleus 
is not created by residence within one nation but by the tie of allegiance 
created by the possession of a given nationality; permanent residence 
and nationality may not coincide 197 but, unlike in the common law,lDs 
civil and political status are both determined by the same criterion. 
Accordingly the lex patriae applies, but if "voluntary" as distinct from 
"necessary" private law is involved the lex patriae may give way to 
another system of laws to be selected by the parties. Whether a law is 
"necessary" or "voluntary" depends upon the nature of the rule of law 
concerned. More specifically it depends upon whether the rule is an 
expression of the special characteristics of the nation composing the 
State by which it was created. These characteristics are said to make 
themselves felt most strongly in the law relating to status, capacity, 
family relations and succession. Finally local rules which bear the cha
racter of public policy,lUU especially those affecting property within the 
jurisdiction, have an overriding effect. 

Thus, the statutist notion of the nature of laws determining their 
operation i~ space and the criterion of the "but social" 200 are called in 
aid to establish fixed principles which determine, indirectly through the 
connecting factors nationality and situs, which law is to apply or whether 
free choice is allowed. In the different climate of the United States a 
similar cord was struck by Currie.201 

Others, similarly bent on developing a system of international appli
cation, relied on the notion of sovereignty. On the assumption that sover
eignty extends over all property within its sway, and over all nationals 
within and without the territorial reach, it is asserted that the lex patriae 
governs all matters affecting persons and that the lex situs governs all 
matters concerning things.!02 It is only one further step to assert that 
the lex patriae and the lex situs are the only two systems of law to which 
the Private International Law of the forum may refer. In face of the fact 
that the world's systems of Private International Law have developed 
different and more sophisticated connecting factors, it is admitted that 
the lex patriae and the lex situs themselves can, by their own rules of 
Private International Law, refer to other systems of law with the help 
of such connecting factors as domicile, residence, place of contracting 
and place of performance. Thus the Private International Law of the 
forum is severely restricted in its choice, the emphasis is shifted to the 
Private International Law of the lex causae and renvoi is elevated to a 
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position of paramount importance. In effect every country could, and 
probably would, provide two systems of Private International Law. One 
would apply to foreign nationals and to objects situated abroad and 
would be bound to rely solely on the lex patriae and the lex situs; the 
other, much more differentiated and unfettered, using other connecting 
factors, could apply to its own nationals and to all objects situate within 
its own jurisdiction. 

Section 15. Wachter redivivus-Ehrenzweig 

29. In a series of consecutive studies 203 culminating in three major 
works, Ehrenzweig %04 has mounted a frontal attack against what he 
alleges is the present tendency towards conceptualism, internationalism 
and a mechanical application of foreign law regardless of the prac
tical realities. In its latest formulation he puts forward seven propo
sitions: 205 

Firstly, choice of law is a matter for the law of the forum, unfettered by 
any overriding principle except treaties or, in a Federal State, over
riding rules of the Constitution;206 

secondly, where no specific or emerging choice of law rule can be iden
tified in practice, the question whether foreign law applies must be 
determined by references to the substantive rule of law of the forum, 
which must be interpreted as regards its claim to apply in space;207 

thirdly, the interpretation of the substantive rules of the forum often 
results in their own application even in respect of situations involving 
a foreign element;208 

fourthly, if no choice of law rule, either express or implied by the pro
cess of interpretation set out above, which leads to the application 
of foreign law can be isolated, the substantive rule of the forum 
applies as a residuary law;209 

fifthly, the lex fori applies to questions of procedure, rules of factual 
interpretation,210 standards of behaviour such as negligence, public 
policy and by virtue of an agreement to this effect by the parties ;211 

sixthly, the recognition of the existence of certain rules of foreign law 
does not necessarily indicate that a choice of law rule of the forum 
has given it effect;212 

seventhly, existing choice of law rules often operate subject to consider
able modifications in practice brought about by judicial interpretation, 
the characterisation of the operative facts, the circumstance that the 
lex fori and the lex causae are identical in substance or, while differ-
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ing in substance, lead to identical results.213 
Finally, the operation of choice of law rules is limited, as a matter of 

policy, by the "principle of validation" and the respect for the auto
nomous choice of law by the parties.214 

Of these propositions, 'the first four concern the basis of Private Inter
national Law. The principal tenets are not new; they reproduce Wach
ter's notions 215 that primarily established choice of law rules and spa
tially conditioned rules of the forum must provide guidance and that, 
failing such rules, the substantive law of the forum applies. The advance 
beyond Wachter lies in the second proposition which emphasises the role 
played by the interpretation of the substantive rule of the forum in order 
to determine its operatIon in space. The assumption is that the inter
pretation of a rule of substantive law can yield an answer to the question 
whether it applies within the territory of the forum or also beyond. Such 
an assumption was made by the statutists, whose tests, namely whether 
the law affected persons or things, proved unworkable.216 It may be that 
modem interpretation seeking to ascertain the purpose of a rule 217 

can succeed where the postglossators failed. Yet several lacunae remain. 
In interpreting a rule of domestic substantive law it may be possible 
to read into it a spatially conditioned rule, or a unilateral choice of law 
rule, but not a bilateral rule. Thus it would only be possible to ascertain 
whether the substantive rule of the lex fori applies or not; if it does not 
apply, the question remains whether the case is to be dismissed, or 
whether some rule of foreign law applies in virtue of a choice of law rule 
which is to be found extraneously of the rule of domestic substantive 
law. In the former case, jurisdiction and choice of law are made to 
coincide; in the latter case j the system of Ehrenzweig is less far reaching 
than it seems. Ehrenzweig himself realised that in giving preponderance 
to the substantive law of the forum, the choice of jurisdiction assumes 
overriding importance and that rules of jurisdiction must be devised 
which exclude manipUlations of the choice of law by an easy access to 
the local courtS.218 If, therefore, rules of jurisdiction are -to be for
mulated which, through the identity of jurisdiction and choice of law, 
result in the application of what appears to be desirable rule of law, 
such rules of jurisdiction must embody those rules which formerly 
determined the desired choice of law. Thus the problem of choice of 
law continues to exist; only it has been transposed and becomes a 
problem of jurisdiction. Such a system, which was described above 219 

existed in the middle ages in Northern France and in the Netherlands. 
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It has left its imprint in English Private International Law, especially 
in the sphere of status and of title to immovable property and in certain 
provisions relating to assumed jurisdiction,22o until the rigidity of the 
older jurisdictional rules was relaxed. Its merits are simplicity and the 
reduced need to apply foreign law. Its defect is not only the denial of a 
remedy but also of a court if the narrow jurisdictional requirements 
cannot be met. 

The attempt to attach choice of law rules to individual substantive 
rules of the lex fori opens up interesting prospects, despite the short
comings inherent in Ehrenzweig's present exposition. As an alternative 
to the present technique which relies on broad choice of law rules 221 

it merits attention for its subtlety and flexibility, provided that the choice 
of law is not conceived in unilateral terms only. 

30. By relying on the continental approach which starts from the 
local rules of the conflict of laws and by stressing the need to connect 
the individual rule of substantive law with the legal system to be applied, 
this doctrine from the United States follows traditional lines of thinking 
in this field. It must be noted, however, that the propositions set out 
above allow a special reservation for overriding rules of public inter
national and constitutional law. The former, more general problem will 
be discussed later on.222 The latter, which is confined to the United 
States where it has influenced much modem thought purporting to be 
of universal validity, must be set out here, before it is possible to con
sider the most recent doctrines emanating from the North American 
continent. 

Section 16. Conflict of Laws and the American Constitution 

31. For the present purpose, which is to determine whether any over
riding rules of the conflict of laws can be discovered in the constitutional 
law of the United States 223 it is unnecessary to examine the history and 
aims of the various provisions of the Constitution of the United States 
which affect the choice of law by State and Federal courts,224 their 
development following the changing tendencies of the Supreme Court 
of the United States to curtail or to encourage the vigorous growth of 
local legislation and its effective exercise, or the emergence of the rule 
that there is no federal common law and therefore no federal conflict 
of laws to be administered in the Federal courts.225 It must be stressed, 
however, that even if after the decision in Klaxon v. Stentor 226 the 
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common law is not the law common to the Federation, but applies with 
variants, and modified by local legislation, as separate systems of law 
in the Member States, nevertheless the common core has remained such 
that in most matters of private law conflicts arise principally because 
legislative measures in some States have modified the rules of the 
common law, especially in matters of contract and tort. 

One conclusion is clear. The Supreme Court of the United States 
cannot determine the applicable law,227 given that, subject to the Con
stitution, the Member States are sovereign and stand to each other in a 
relationship governed by international law.us The respect for the terri
torial competence of Member States in legislative and judicial matters 
furnishes the basis of this relationship. 

"Prima facie every State is entitled to enforce in its own courts 
its own laws, unless ... " 229 

This guarantee of independence in legislative and judicial matters is 
matched by that accorded to other Member States. As a result conflict
ing overlaps 230 or cumulative abstentions 231 may occur. At first the 
Fourteenth Amendment served to protect rights acquired on the strength 
of foreign territorial jurisdiction,232 but in due course the Full Faith 
and Credit Clause which secured the enforcement of judgments given 
by a court of a Member State, if competent according to the principles 
of the Constitution, was called in aid to safeguard the application of the 
substantive law of a Member State.233 Thus a basic conflict could arise 
between-

"the strong unifying principle embodied in the Full Faith and 
Credit Clause looking towards maximum enforcement in each state 
of the obligations or rights created or recognized by the statutes 
of sister states ... and the policy of [the forum]" .234 

This conflict is not to be solved by supplanting the lex fori by foreign 
law every time that a sister State has acted within its competence and 
by obliging the courts of the forum in these circumstances always to 
apply law other than its own 235 to persons and events within the forum,23G 

" ... the full faith and credit clause does not require one state to 
substitute for its own statute, applicable to persons and events 
within it, the conflicting statute of another state, even though that 
statute is of controlling force in the courts of the state of its enact
ment with regard to the same persons and events", 
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even if the law of the sister State is of controlling force in the latter 
State in respect of the same persons and events.237 

"The purpose of the Full Faith and Credit Clause was to alter 
the status of the several states as independent sovereignties, each 
free to ignore obligations created under the laws ... of the others, 
and to make them integral parts of a single nation throughout 
which a remedy upon a just application might be demanded as of 
right, irrespective of the state of origin. That purpose ought not 
lightly to be set aside out of deference to a local policy ... " 238 

It is necessary to balance the claims of the competing laws to apply: 

" ... but the room left for the play of conflicting policies is a narrow 
one ... For the States of the Union the constitutional limitation im
posed by the Full Faith and Credit clause abolished in large 
measure the general principle of international law by which local 
policy is permitted to dominate rules of comity." 239 

In a series of decisions the balance has been struck by the test which 
.focuses on the interest of the States concerned 240 and-

"by appraising the governmental interests of each jurisdiction and 
turning the scale of decision according to their weight".!41 

In striking the balance, it is accepted that the forum has power to 
determine its own affairs and may disregard claims based on the law 
of a Member State which otherwise merit recognition and enforce
ment,242 not merely if its own policy is different, but if the law of the 
sister State is clearly contrary to the public policy of the forum.243 

It is clear that the absence of any contact between the relationship 
upon which the claim is based and the forum precludes the lex fori from 
being applied on the sole ground that one of the parties to the relation
ship is a citizen.244 The relationship itself furnishes the criterion, an.d it 
is relevant whether it existed before the cause of action arose (such as 
a contract) or whether it came into being at the same time as the cause 
of action (such as a tort).245 As regards contracts the protection of 
acquired rights has even been put forward as a restrictive test or 
motive.246 Yet the lex loci delicti has been allowed to apply rather than 
the lex contractus, and the lex fori rather than the lex loci delicti. 247 

In giving licence to the lex fori in preference to some other law, it 
matters whether the plaintiff can effectively sue the defendant else-
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where.248 In maintaining the application of the law of a sister State it 
matters whether that law affords the defendant a defence of which he 
would be deprived if the lex fori applied.249 

While it might have been possible to argue at the outset that in 
"appraising the governmental interests of each jurisdiction",25o the 
Supreme Court of the United States proposed to examine the grouping 
of the connecting factors 251 so as to determine which Government is 
principally involved and to ascertain the seat of the relationship, thus 
replacing Story by Savigny, the subsequent development has shown that 
the court seeks to establish no more by this process than to strike a 
balance between the claims of the various jurisdictions and to safeguard 
justice between party and party in a very limited number of factual 
situations 252 by analysing the rules of law in issue. Not unnaturally the 
problems which beset the statutists reappeared arising 'out of modern 
legislation and couched in the technical language of today.253 Once again 
an attempt was made to rely on the notion of territoriality of laws, now 
presented in terms of federal constitutional law as one of legislative 
jurisdiction. Once again it proved impossible, in situations which show 
local contact with several territorial units or legislative jurisdictions, 
to state with certainty that the relationship or cause of action has arisen 
in anyone individual territory. Unable to rely on fixed rules of Private 
International Law, be they only of the dogmatic nature provided by 
Beale, the Supreme Court of the United States fell back on principles 
which attempt to determine the application of law in space through an 
analysis of the nature of the law in issue and of its claim to apply within 
its own territory or also without. Yet a Federal Supreme Court may 
succeed where the statutists failed because neither the writers them
selves nor the courts which they served could claim overriding authority. 
Unable to determine in individual cases with contacts in several States 
of the Union which territorial sovereignty and therefore which legislative 
jurisdiction was involved, the Supreme Court seeks to teach the same 
determination by considering the aims and consequences of the rules 
put forward respectively by the parties. The selection of the proper 
legislative jurisdiction is achieved by an analysis or evaluation of the 
rules themselves. It is not surprising, therefore, that the most recent 
doctrine in the United States has taken as its themes the two general 
guide-lines which the Supreme Court has established for itself in order 
to carry out its duties under the Constitution-appraising governmental 
interests involved-justice between the parties-and has sought to give 
them a new life as general principles of universal application for deter-
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mining the purpose and limitations of Private International Law or the 
Conflict of Laws. 

32. These doctrines do not seek to develop and refine the principles 
which the Supreme Court of the United States has followed in con
trolling the choice of law rules forming part of the law of the Member 
States in order to ensure their compliance with the overriding principles 
of the Constitution which were analysed above. Undoubtedly the new 
doctrines did not exclude this goal in their general purpose which was 
to provide the courts of the Member States in the Federation with rules 
of general validity capable, incidentally, of serving as rules of universal 
application in other countries not subject to a federal system. In the 
ensuing discussion the distinction between these two separate uses must 
be constantly borne in mind. 

Section 17. Governmental Interests as Conflict Resolving Factors
Currie-N eo-statutists 

33. The first of these two doctrines seeks to determine the application 
of law in space by analysing the governmental interests underlying the 
rules of law which are said to conflict. It is connected with the name of 
Brainerd Currie.254 It rejects orthodox rules of the conflict of laws which 
are part of the lex fori and refer the forum to foreign law in particular 
situations. It is obvious, however, that not all available legal systems 
and their rules can or may be scrutinised in order to ascertain their 
governmental interest to apply. 

The question must be put why the rules of law of some legal systems 
can be examined for the purpose of determining the governmental in
terests involved, while others are not. Two possibilities exist. Either the 
consideration of rules of law belonging to foreign legal systems is deter
mined by the lex fori or by overriding principles. The answer is not 
made any easier if it is realised that the new system is evolved exclusively 
from conflicts of law in matters of tort and contract, limited, moreover, 
to conflict of laws in the United States. Here the lex fori, the lex actus, 
the lex injuriae and the law of the respective home countries of the 
parties as well as the lex loci solutionis offer a baffling plethora of 
choice. At the same time all those laws originate in territorial units and, 
unlike rules of law selected by a free choice of law, can be regarded as 
claiming to be applied either generally within their own area, or with 
limitations only, or to extend to persons and events abroad. The as-
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sertion of the doctrine that it examines all governmental interests con
cerned seems to point to the conclusion that rules forming part of these 
various legal systems are taken into account because Member States 
of the United States must respect the sovereign powers of other Member 
States. If this is the case, the choice of law is determined in the first 
instance by considerations of American Constitutional Law, which does 
not contain, and cannot easily admit, fixed rules of conflict of laws 
and requires respect for the law of other Member States. The doctrine 
would, in these circumstances, be primarily national, and its value inter
nationally must form the object of a special examination. 

It must be admitted, however, that in looking to the legal systems of 
the restricted range of jurisdictions, this doctrine starts from the premise 
that a choice of law is primarily entrusted to the lex fori, but that in 
evolving sophisticated rules which may play fast and loose with orthodox 
choice of law rules, the autonomy of the lex fori must be reconciled with 
the claims of other States to see their law applied. Although such an 
interpretation starts from a premise which is the opposite to that examin
ed before, it ends, once again, in according priority to aspects of 
American Constitutional Law. The only difference is that according to 
the first interpretation, an overriding system of the conflict of laws is 
emerging; according to the second interpretation, the limits of free 
choice of law are explored. In attempting to solve the question which 
of these two approaches inspires Currie's doctrine, some insight can be 
obtained from the stress which is laid on what it calls "false conflicts". 
Although it is not easy to determine all the facets of this new notion,255 
it seems to be agreed that a case presents a false conflict if either the 
rules of law of the various legal systems concerned are the same or, 
if they should differ in content, nevertheless produce the same result 
or do not purport to apply. It would seem that in practice, parties-to a 
dispute do not plead the different rules in such circumstances, and no 
conflict of laws arises. The situation assumes another complexion if an 
overriding principle, which may be in the nature of constitutional law, 
requires imperatively that a selection must be made. Such would appear 
to be the assumption made by the adherents of the doctrine of govern
mental interests. 

34. Whichever view is adopted, when it comes to determine the gov
ernmental interests involved in particular rules belonging to different 
legal systems, it is well to remember the experience gained in previous 
centuries that rules of substantive law can, but do not usually, indicate 
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their claim to be applied extensively or restrictively in space. When 
they do, it is possible to respect this wish.256 When they do not, attempts 
to ascertain the application of rules in space by reference to the nature 
of the rules themselves, such as those made by the statutists, have failed. 
The doctrine which is associated with Currie may not seek directly to 
determine the claim to apply in space and its limits, but in seeking to 
unearth the respective unexpressed governmental interests underlying 
the rules concerned in order to allow one of these to prevail over ano
ther 257 it does so indirectly. Nor can it be expected that such an assess
ment of foreign governmental interests can be reached on <;>bjective 
rather than subjective grounds. Wachter's observations, put forward in 
reply to the alleged duty to respect foreign acquired rights because the 
respect for the foreign territorial sovereign demanded it, must be re
called here: the courts in one country are incapable of determining 
whether in the view of another country the latter's sovereignty (or, as it 
might be said in the present context, its interests) are affected and, if so, 
to what extent.258 Any attempt to determine such interests must remain 
an exercise by the courts of the forum in interpreting foreign law, and 
the various explanations given to the relevant Ontario law on claims 
by guest passengers in order to support the decision in Babcock v. Jack
son 259 bear out this contention. The task may not seem to be insuper
able in the United States, where the differences in the law of tort and 
contract of the Member States are represented by legislation which 
modifies, enlarges, restricts, and generally improves the rules of the 
common law which forms the basis in all but one of the States. It 
assumes an entirely different dimension, if the rules in question are 
drawn from the common law, civil ljlw in the form of different codifi
cations, and Germanic law. The novelty of this doctrine is its exclusive 
reliance on unilateral rules of conflict of laws or on spatially conditioned 
rules. Failing any express guidance by such rules, their absence is re
placed by an interpretation of the substantive rules of law. However, 
substantive law cannot be translated into spatially conditioned rules 
without doing violence to the rules of substantive law themselves and 
without the use of artificial devices. 

Moreover, the doctrine assumes that legal systems wish to restrict or 
to extend their application in general and of individual rules in particular 
to certain areas or classes of persons. It remains to be examined later on 
whether such an analysis is universally valid or whether it is restricted 
to the special conditions of a Federal State. 260 It must be pointed out at 
this stage, however, that in the international sphere individual legal 
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systems may perhaps be regarded as closed and self-sufficient, subject 
only to express limitations imposed by their own law. 

Section 18. "Result Selecting" Principles-Cavers 

35. After a long period when the protagonist of the "result selecting" 
doctrine, Cavers, was regarded in company with others 261 as a disciple 
of Aldricus 262 who favoured the application of the "better law" in the 
individual case, it is now clear that this doctrine seeks to establish new 
choice of law principles and does not renounce upon them altogether.263 

The existing rules are taken for granted.264 Only when the need arises 
to fill gaps, the old technique is to be abandoned either to subsume the 
new problem under the established categories of choice of law rules or 
to construct a new choice of law rule limited to new categories of rules 
(such as trusts or quasi-contracts), and a result selecting principle is 
advanced. This doctrine is therefore less ambitious than that of Currie.263 

Moreover, it retains the notion of choice of law rules. Like the doctrine 
of governmental interests, it looks to the rules of substantive . law, and 
only to the rules of substantive law, of a restricted number of legal 
systems.266 It considers only the personal law, which is that of the home 
State and territorial law, which is the law in which a certain activity or 
result has manifested itself.267 Thus the question arises, once again, 
whether the initial selection of potentially applicable laws is made on 
the strength of overriding principles, namely those of the American 
Constitution, or in virtue of the unfettered discretion of the lex fori. 
Once again it would seem that an overriding principle forms the basic 
assumption, and once again the reliance on the notion of false conflicts 
supports this conclusion.268 In a conflict between these rival laws, all 
of which can claim attention (so it would seem) by virtue of the over
riding principle, that rule is to be applied which, after weighing the 
purposes of the various rules for selection 269 deserves to be preferred. 
Such preferences, expressed in abstract propositions, are expected to 
supply a sufficient number of principles of preference combining spatial 
and substantive criteria within a framework of creative justice which 
accommodates conflicting laws 270 and provides predictability.271 

Seven such principles are put forward by way of example. Shorn of 
their special terminology and expressed in terms of orthodox rules of 
conflict of laws, they proclaim-

(1) In a conflict between the lex personalis (lex larium et penatium) 
of the defendant, the lex loci actus and the lex loci injuriae, the 
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lex loci injuriae applies if it requires a higher standard of conduct 
or accords higher financial protection than the other two laws.!7! 

Exception: if the injured person and the person causing the injury 
stand in a special relationship towards each other, the law govern
ing their relationship applies. 

(2) In a conflict between the lex personalis of the plaintiff (see above 
(1», the lex loci actus and the lex loci injuriae, the laws of the lex 
loci actus and the lex loci injuriae, if the same, apply, if they set a 
lower standard of conduct or of financial protection than the lex 
personalis.273 

Exception: the same exception as in Principle (1). 

Proviso (a): If the leges personales of the injured party and the tort
feasor are both more exacting than the lex loci delicti, the less 
exacting of the former applies.274 

Proviso (b): In a conflict between the lex personalis of the injured 
party and the lex loci delicti, concerning claims for wrongful 
death and survival of actions in tort, the lex personalis applies.275 

(3) In a conflict between the lex loci actus and the lex loci injuriae, the 
lex loci actus applies if it has "established special controls, including 
the sanction of civil liability", even if the standards of conduct and 
financial protection of the lex loci injuriae are less exacting.276 

Proviso: if the lex loci actus enacts a law with the dual purpose of 
regulating an activity and of safeguarding property, the latter 
purpose, if predominant, excludes the application" of the lex loci 
actus in favour of the lex loci injuriae which is less exacting.!77 

(4) In a conflict between the law of the State in which a relationship has 
its seat and the lex loci delicti, the law governing the relationship 
applies if it has imposed on one party to the relationship a standard 
of conduct or of financial protection for the benefit of the other 
party which is higher than that imposed by the lex loci delicti. 278 

Proviso: In a conflict between the personal laws of the parties and 
the lex loci delicti on the one hand and the law of the State in 
which a relationship between the parties has its seat, on the other 
hand, the former, if less exacting, applies.279 

(5) In a conflict between the law of the State in which a relationship has 
its seat and the lex loci injuriae, the law governing the relationship 
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applies if it has imposed on one party to the relationship a standard 
of conduct or of financial protection for the benefit of the other 
party which is lower than that imposed by the lex loci injuriae.280 

(6) In a conflict between the lex personalis, which protects a person 
from his own incompetence, heedlessness, ignorance and unequal 
bargaining power by restricting that person's power to contract or 
to conveyor encumber property, and any other law, the personal 
law applies, if the transaction or property concerned is centred in 
the State, which provides the personal law or if it is not so centred 
by chance or due to fraude ala loi.281 

Proviso 1: If the protective law envisages certain types of trans
actions and not classes of persons, the law of the place applies 
where the transaction is centred,282 presumably if the latter law 
does not coincide with the lex personalis. 

Proviso 2: If the personal law of the promisor provides protection 
and the law of the place where the transaction is centred denies 
protection, the law which denies special protection to the promisor 
and upholds the agreement may have to be applied.183 

(7) Free choice of law is admitted if the law so chosen is reasonably 
related to the transaction, and permits the performance of it, al
though neither party has his home in the State, the law of which 
is chosen, and although the transaction is not centred there, pro
vided that no protective law applicable under Principle No. (6) is in 
issue or that the transaction concerns land and is contrary to man
datory rules of the lex situs. The legal effect of the transaction on 
third parties with independent interests is not determined by this 
principle. 284 

Section 19. The International Use of the New Doctrines 

36. The modern American doctrines promulgated by Currie, Cavers 
and a number of other writers 285 with some variations can now be 
examined in their setting. 

Both doctrines look to substantive law in order to make a choice; 
Currie relies on the expression of governmental interests and applies 
the lex fori if it has an interest and even if it has none, provided that 
several foreign laws have an interest to apply. The applic~tion of for
eign law is thus restricted or possibly excluded: leaving the dispute to 
be decided in a more convenient forum. Cavers looks to the purpose 
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of the various of law and selects that rule which produces the better 
result.288 Both doctrines look to a number of laws or rules which are 
drawn from a variety of legal systems, which is, however, limited. The 
limitation is determined by a number of tests (known as connecting 
factors, to be discussed below) calling on the consideration of the laws 
of States which are concerned either because the transaction or event 
is connected with their territory or because the parties involved have 
their home in one or the other of these States. The need to consider 
all these laws appears to be dictated by an overriding principle of the 
American Constitution requiring equal respect for the laws of all Mem
ber States together with that of the forum. 

37. Faced with a choice imposed by an overriding principle, Currie 
examines the governmental interests shown by the rules of the States 
concerned and resolves the problem either by relying on the lex fori 
or the lex gravitatis unicae; Cavers embarks upon a cumulation of the 
rules embodied in the various legal systems which are potentially appli
cable, and seeks one in accordance with a preference expressed by the 
forum in the terms of a choice of law rule. The difference between 
orthodox choice of law rules (to be analysed, infra, Part III) and those 
advocated here is that the former are expressed in terms of formal 
categories of rules which are connected with particular countries by a 
series of formal connecting factors; the latter are in addition, expressed 
in terms of substantive categories of rules advantageous or disadvan
tageous to the plaintiff. Both doctrines thus seek to pinpoint a rule 
forming part of a particular system of laws out of a number available 
for consideration. The need to consider foreign legal systems, otherwise 
than by an act of initial discretion (as European systems of Private Inter
national Law do), and the aim to apply objective criteria of choice which 
are not arbitrary and accord full respect to the rules in a number of legal 
systems is explained by the practice of the Supreme Court of the United 
States of America. The court, as will be remembered, requires the rules 
of the conflict of laws of the Member States to be so constructed that 
they give weight to the various governmental interests involved while 
administering justice between the parties. Both doctrines which were 
examined above seek to satisfy these requirements; Currie attaches pre
ponderant importance to governmental interests, while Cavers is moved 
by the need to do justice in the individual case without jettisoning prin
ciple and certainty. 
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38. The conclusion must be, therefore, that the doctrines reflect the 
need in the federal system of the United States to adapt general, un
fettered choice of law rules, as they are known in the Private Inter
national Law dealing with ,?onflicts of laws between different States, 
to the demands of the Constitution. The conclusion suggested here, 
namely that these doctrines were conceived in order to satisfy the 
particular needs of the conflict of laws under the American Constitution, 
is borne out by another consideration. Both make much play with so
called "false conflicts" which must be disregarded. In fact they are dis
regarded in Europe and elsewhere, because no party will raise an issue 
of conflict of laws if the rules in both systems of law are identical in form 
or in their effect or do not purport to apply. On the other hand, the 
failure to consider the law of a sister State which is the same or has the 
same effect as that applied by the forum may stimulate a constitutional 
complaint. The fact that in the opinion of the court only one country 
has an interest in the case may be a good reason for denying consti
tutional review if a rule taken from that legal system is applied, but 
outside the United States the existence or not of an established rule of 
Private International Law counts first, except de lege ferenda. 

39. The two doctrines may be suited to the needs of the United States 
where orthodox rules of the conflict of laws form part of the domestic 
law of the Member States, must operate concurrently with other rules 
of the conflict of laws in sister States and are subject to the overriding 
control of the Constitution. The homogeneous character of American 
private law, which is based on the common law, except in Louisiana, 
may assist in fostering their success, and the relatively small number of 
situations involving the application of foreign law (mainly in the field 
of contract and tort) may help. In these areas the need is clear for the 
development of new, detailed and sophisticated rules of conflict of laws. 
The problem remains whether the standards of control developed by the 
Supreme Court of the United States can serve themselves as rules of the 
conflict of laws or at least as the basis for such rules in the law of the 
Member States and in the federal courts or whether the principles ela
borated by the Supreme Court are and remain general standards to 
which individual systems of conflict of laws must conform, while re
taining their individual identity. Apparently, the Supreme Court itself 
has expressed the belief at least on one occasion 187 that a new system 
of conflict of laws is emerging; many modern writers seem to think so, 
but it will be for the practice and, if need be, the legislature to formulate 
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such rules. As shown above, the task is not an easy one. 
Confronted with a conflict of laws involving a tort and a guest sta

tute, the New York Court of Appeals has recently paid less attention 
to the existence of governmental interests as expressed in implied 
spatial or personal considerations attached to rules of substantive law 
or to considerations of the better law. Instead it has resorted to the 
technique of ascertaining the law most closely connected with the issue 
by cumulating the usual connecting factors most intimately concerned 
in an order of successive combinations operating alternatively which 
proceed from the closest personal to the more distant objective con
tacts.287a This approach corresponds to that adopted by the Hague 
Convention on the Law applicable to Traffic Accidents of 2 October 
1973. 

It is quite another problem whether countries outside the federal 
system of the United States should heed the voices from the United 
States. This will depend in part on the result of the discussion whether 
Private International Law outside a federal system is subject to over
riding principles of Public International Law.288 In part it has been 
answered above 289 when it was pointed out that the differing character 
of legal systems outside the United States makes it possible, at best to 
ascertain their function 290 and to characterise them, but makes it im
practicable to determine the real interests and ulterior purposes of rules 
of foreign law. 

Section 20. Conclusions 

40. Private International Law, like any other branch of domestic 
law, is determined partly by tradition and partly by policy. Since it is of 
recent growth, the importance of policy in its development is greater 
than in other branches of law which can look back to a longer history. 
For the same reason it has relied more upon doctrine than is usual in 
domestic law. Only Public International Law has drawn on writers 
to an even greater extent. Although these factors make for diversity 
rather than uniformity the following trends emerge: 

First, there is a tendency to hold that all rules of domestic law con
tain their own limitations in space. These limitations are said to arise 
from the nature of these rules, from the fact that they concern persons 
or property, from their social purpose or governmental interest or from 
the expression of characteristics peculiar to the nation to which a person 
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belongs. By their nature these doctrines are universalistic. 
Second, there is a tendency to hold that all rules of law, whether 

local or foreign, are applied in accordance with the territorial division 
of legal sysh'!ms and in deference to the sovereign character of States. 
Some believe that this division determines with universal effect when 
local and when foreign law applies. Others, taking a more one-sided 
view, believe that the territorial division of legal systems can only deter
mine whether local law applies and where its sphere of application 
ends.291 Others again, relying more upon the tie of sovereignty than 
upon the territorial division of States as a link between the law of a 
country, its territory and its subjects, assert that it is thus possible to 
determine the sphere of local law to situations at home and abroad. 
StilI others, by way of generalising the last assumption, state that the 
division of sovereignties determines not only whether local law applies 
to situations which arise abroad but also whether foreign law applies 
to situations which arise locally. All these doctrines rely upon the 
division of sovereignty or the territoriality of law. They are all inter
national no matter whether they purport to lay down with universal 
validity general principles of Private International Law or unilateral 
rules determining when local law and when foreign law must be applied, 
or whether they claim to be particularist by determining exclusively 
when local law must be applied to situations abroad without touching 
upon the question when foreign law must be applied to situations which 
arise locally or abroad. 

While it is not possible to accept these doctrines as a general basis 
of Private International Law, it must be admitted that they are of limited 
validity. 

In the first place modem systems of Private International Law were 
first developed within States which possessed composite systems of 
law.292 The existence of a central authority with overriding powers to 
delimit the sphere of operation of individual legislation and the appli
cation of law by the courts in the member States encourages the doctrine 
of territoriality of laws. Modem American doctrines reflect this his
torical inheritance coupled with an unconscious return to an even older 
way of thinking. 

In the second place, there are certain branches of law, primarily 
of a public law nature,293 where the problem is one of establishing the 
respective frontiers of legislation, but never that of applying foreign 
substantive law. In general, rules of Private International Law can be 
unilateral or bilateral, but when concerned with the application of 
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private law they must always deal with the two-fold problem of when 
the lex fori and when foreign law must be applied. Certain branches 
of Conflict of Laws, however, rely exclusively upon unilateral rules, 
for the reason that they are concerned with a process of self
limitation and not with a process of choice of law. The law of procedure 
is such a branch, and the law of bankruptcy is another, as are the law 
of taxation, administrative law and modem anti-trust and currency 
legislation. The forum never applies such foreign laws. It is only con
cerned with the limits of operation of local and foreign laws bearing 
the character of public law, but the latter can be taken into account as 
a fact or datum.294 The principle of territoriality based upon the division 
of legislative spheres fulfils its proper function here. 

Third, there is a trend from the time of Wachter onwards to regard 
Private International Law as part of domestic law, determined by con
siderations of domestic policy, circumscribed by domestic legislation 
and unfettered by limitations arising from the person, area or nature 
and purpose of a rule of law as such. Its task is to introduce categories 
of rules of foreign law, or individual rules of foreign law to be applied 
to types of situations or to particular situations or events. The only legal 
controls are exercised by Public International Law among the com
munity of States and by constitutional law among the Member States 
of a specific Federal State. The restrictions on an unbridled choice of 
law which can be imposed by constitutional law in a Federal State were 
discussed above when the influence of the Constitution upon and the 
practice of the Supreme Court of the United States were examined as 
they affect rules of the conflict of laws in the United States.295 It remains, 
therefore, to tum last to the relationship between Public International 
Law and Private International Law. 
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Hague Rec. 29 (1929 IV), pp. 352 ff., Neuhaus, Rabels Z., 15 (1949), pp. 364-381; 

54 



Yntema (1952), 2 A.J.Comp.L., 297, 309; Maridakis in Festschrift fur Lewald 
(1953), 309; Coing, Eranion Maridakis, III (1964), 19; De Nova, Hague Rec. 118 
(1966 II), 437, 456-464. 
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159. Private International Law (1858). 
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= (1943), 37 Ill.L.R., 375; see also Lorenzen (1924), 33 Yale L.J., 736, Selected 
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213. Ehrenzweig, Proposition 5. 
214. Ehrenzweig, Treatise (1962), 465-490. 
215. Above No. 19, pp. 20-21. 
216. See above p. 11. 
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Co. v. Dick, 281 US 397,407,74 L.ed. 926, 933 (1930); Wells v. Simonds Abrasive 
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229. Alaska Packers Ass. v. Industrial Accident Commission, 294 US 532, 544, 

58 



546,547,79 L.ed. 1044, 1050, 1051, 1052 (1935); Pink v. A.A.A. Highway Express, 
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Electric Co. v. Clapper, 286 US 145, 156, 76 L.ed. 1026, 1033 (1932); Rheinstein 
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2d 57 (1962). 

234. Hughes V. Fetter, 341 US 609, 612, 613; 95 L.ed. 1212 (1951). 
235. Pink V. A.A.A. Highways Express, at pp. 209-210; Alaska Packers Ass. V. 

Industrial Accident Commission, at pp. 546, 548; Milwaukee County V. White, 
296 US 268, 273, 274, 80 L.ed. 220, 225, 226 (1935); Order of United Commercial 
Travelers V. Wolfe, at p. 607; Broderick V. Rosner, 294 US 629, 642, 70 L.ed. 
1100, 1107 (1935). 

236. Pacific Employers Ins. CO. V. Industrial Accident Commission, at p. 502; 
Watson V. Employers Liability Assn. Co., 348 US 66, 73, 99 L.ed. 74, 82; Clay 
V. Sun Ins. Office, 377 US 179, 181, 12 L.ed. 229, 231 (1964). 

237. Magnolia Petroleum CO. V. Hunt, at p. 436; further developed in Inter
national Commission of Wisconsin V. McCartin 330 U.S. 622, 91 L. 2d 1140 
(1947); see also Bradford Electric CO. V. Clapper, at p. 156; Quong Ham Wah Co. 
v. Industrial Accident Commission, 255 US 445, 65 L.ed. 723 (1921). 

238. Milwaukee County V. White (above n. 235), at pp. 276, 277; Hoope
ston Canning CO. V. Callen, 318 US 313, 87 L.ed. 777 (1943); Alaska Packers 
Ass. V. Industrial Accident Comm., 294 US 532, 79 L.ed. 1044. 

239. Broderick V. Rosner (above p. 33, n. 235), at pp. 642, 643. 
240. Bradford Electric V. Clapper, at p. 162. 
241. Alaska Packers Ass. V. Industrial Accident Commission (above p. 33, 
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US 156, 161, 162,91 L.ed. 162, 165, 166 (1946); Richards v. US, 369 US 1, 15, 7 
L.ed. 2d 492, 501 (1962). 

242. Watson v. Employers Liability Assur. Corp., 348 US 66, 72, 99 L.ed. 74 
82 (1954); Osborn v. Ozlin, 310 US 53, 84 L.ed. 1074 (1940). 

243. Converse v. Hamilton, 224 US 243, 260, 56 L.ed. 749, 755 (1911); Griffin 
v. McCoach, 313 US 498, 503, 506, 85 L.ed. 1481, 1445, 1456 (1941); such as: 
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Clapper (above p. 33, n. 229), at p. 157; Hartford Accident and Indemnity Co. v. 
Delta Pine Land Co. (above n. 241) at p. 149. 
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244. Home Insurance Co. v. Dick (above n. 243)-an international claim not 
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Jackson, Minton n. diss.); see also Alaska Packers Ass. v. Industrial Accident 
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Commission (above p. 33, n. 229), at p. 540. 
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99 L.ed. 1183, 1191 (1955). 
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Employers Ins. Co. v. Industrial Accident Commission (above p. 33, n. 229) at 
p.503; 

Companies: Pink v. A.A.A. Highways Express (above p. 33, n. 229); Order of 
United Commercial Travelers of America v. Wolfe (above p. 33, n. 235); Brode
rick v. Rosner (above p. 33, n. 235); Converse v. Hamilton (above p. 34, n. 243); 
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255. See, e.g., Cavers, Choice of Law Process (1965), pp. 167, 89; Morris, 
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269. Cavers, pp. 89,98,100-101, but see p. 171. 
270. Cavers, pp. 120, 124; the lex fori must determine it: ibid., pp. 106, 218-

219; Hague Rec. 131 (1970' III), pp. 75-308. 
271. Cavers, p. 222. 
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attention, possibly on the irrelevant ground of lack of jurisdiction of the plaintiffs 
State. For the meaning of "home State" see Cavers, p. 154. Neither is the question 
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legal systen:3. 

273. Cavers, p. 146. 
274. Cavers, p. 153. 
275. Cavers, pp. 156-157, but see 49 Texas L.R. 211,217 (1971). 
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277. Cavers, pp. 160-162. 
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279. Cavers, p. 175. 
280. Cavers, p. 177. 
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282. Cavers, p. 183. 
283. Cavers, p. 189. 
284. Cavers, p. 194. 
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289. See p. 38. 
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PART II. THE RELATIONSHIP BETWEEN 
PUBLIC AND PRIVATE INTERNATIONAL LAW 

Section 21. The Influence of Public International Law upon 
Domestic Private International Law 

41. During the last 100 years the question has been raised frequently 
whether Private International Law is regulated by certain overriding 
principles of Public International Law.1 Upon analysis this question 
resolves itself into two. The first is whether there exist rules of inter
national law bearing upon the conflict of laws; the second is whether 
such rules, if existing, can exercise any direct influence upon domestic 
systems of conflict of laws. 

The second problem requires some explanation. International Law, 
being a system of laws governing the relation between States, does not 
contain any specific rules of private law. Apart from treaty ob~igations 
(which may be extensive) in the field of Private International Law 2 

States are not bound to introduce any uniform rules of private law, 
criminal law or any other branch of law, such as Private International 
Law. International responsibility for denial of justice is not incurred 
for the mere reason that a country failed to adopt a particular rule or 
set of rules of domestic law. But there is denial of justice when the 
fundamental principles of law as observed by all nations are violated. 
Such are, inter alia, the rules: audi alteram partem,3 nemo judex in 
propria causa,4 ut res magis valeat quam pereat,5 restitution equals re
paration,6 and the prohibition of self-help,7 but contrary to the belief 
of some 8 they are not rules bearing upon the substance of domestic 
law including Private International Law. They may well constitute 
criteria which Public International Law furnishes in order to assess 
whether a system of private law of a particular country complies with 
certain international standards. But Public International Law does not 
lay down rules of private law proper. However, even if there existed 
rules of Public International Law which prescribed the adoption of any 
specific rules of domestic law, including rules of the confljct of laws, 
such rules could not be self-executing. Failure to comply with what 
might be called "preliminary" rules of Public International Law would 
not have any immediate effect in domestic law; 9 in the international 
sphere it would lead to State responsibility resulting in damages. In the 
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words of Ago: "11 ne s'agirait donc jamais de l'existence de cette norme 
coutumiere internationale concernant directement Ie droit international 
priv6".10 

In addition to the principles discussed and dismissed above, the 
supporters of the internationalist school of Private International Law, 
in their search for rules of Private Law embodied in Public International 
Law, have only been able to detect a very limited range of rules, alto
gether not more than 8 in number.ll Upon examination, they are either 
not principles of Public International Law or they are not principles of 
Private International Law. They are: 

(1) Every State must have a system of Private International Law; 
(2) States must not exclude the application of foreign law altogether; 12 
(3) States may exclude foreign law on grounds of public policy; 13 
(4) No State may impose its own rules relating to status upon persons 

who are merely temporary residents; 
(5) Immovables are governed by the lex situs, and rights in movables 

acquired in virtue of a previous lex situs must be respected; 
(6) Form is governed by the lex loci actus.14 
(7) Procedure is governed by the lex fori. 14a 

(8) Free choice is allowed for contracts.14b 

42. Of these eight principles the first four are preliminary or directory 
rules of Public International Law. They indicate a certain tendency 
to be followed by States. They do not prescribe the application of any 
one particular rule of Private International Law, such as whether the 
law of nationality or of domicile governs status, or which law is to apply 
to a contract or tort, or whether one legal system is to govern a suc
cession as a whole or whether succession to movables is to be governed 
by the personal law of the deceased (and, if so, whether this is the law 
of his nationality or his domicile), while succession to immovables is 
governed by the lex situs.is Instead, the universal acceptance of public 
policy as a corrective controlling the normal application of foreign law 
shows that States cannot agree on any general standards of a material 
or conflictual character. 

In fact most countries possess a system of Private International 
Law and no country refuses categorically to recognise or to apply for
eign law altogether. This attitude is not, however, identical with the 
implementation of a duty prescribed by Public International Law to 
introduce any particular rule of Private International Law, let alone 
with adoption of a uniform set of rules of Private International Law. 
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It merely reflect~ obedience to the general principles of Public Inter
national Law which require the observation of minimum standards of 
justice and abstention from illegal discrimination. 

The last four principles set out above are, it must be admitted, true 
principles of Private International Law, but they are not rules of Public 
International Law. In the first place, they are not universally applied 16 

and yet no complaint has ever been raised on this groundP 
In the second place, even if these principles were applied by all 

countries in identical circumstances, such a course of action may lead 
to a uniform practice only. It would not necessarily provide evidence 
of the existence of principles of International Law to the same effect,IS 
although it must be admitted that a new standard of conduct may have 
crystallised.19 

However, in the Boll Case 20 decided by the International Court of 
Justice, Judge Sir Hersch Lauterpacht asserted that the principle of 
public policy had acquired this. character and that it is also applicable 
by an International Court or Tribunal.21 The latter assertion will be 
discussed later on where the role of rules of the conflict of laws in inter
national tribunals must be examined.22 The question remains, in the 
particular circumstances of that case, whether it was alleged to operate 
as a part of customary international law or whether it was said to be 
implied in treaties. As regards the first, whether the principle of public 
policy is a general principle of law in the meaning of article 38 of the 
Statute of the Court, the answer must be as follows: In domestic law 
public policy is a means of excluding foreign law which is normally 
applicable according to the rules of Private International Law, and of 
substituting some other system of law, normally the lexi fori. However, 
since domestic law is free to determine whether and in what circum
stances it is to be applied in the first instance, the exception of public 
policy is merely an affirmation in general terms of that freedom to 
apply foreign or domestic law within the framework of Public Interna
tional Law, i.e. subject to the minimum standards of justice and without 
illegal discrimination.23 Thus the principle of public policy is neither 
a rule nor a standard forming part of Public International Law. More
over, it fails to fulfil its function when the International Court of Justice 
applies its own rules of international conflict of laws. Here public 
policy, by operating negatively in excluding the law of a state so found 
to be applicable, fails in its positive function of replacing the rejected 
domestic law of a foreign State by the lex fori. The latter is internatio
nallaw itself, in the eyes of which domestic law is only a fact.24 Thus 
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public policy in its negative and positive function in an international 
tribunal administering international law is either identical with custo
mary "international law or it expresses the principle that, within its own 
sphere, a State is sovereign and free unless bound by a treaty. 

If it should be argued that public policy as a general principle 
supplants treaties, the following questions arise: Are all treaties subject 
to the exception that States may disregard their individual provisions 
and may substitute for the latter the provisions of their own domestic 
law when their sensitive areas are affected?24a Alternatively, are only 
those treaties subject to the exception which themselves lay down choice 
of law rules? 24b While the answer to the first question must clearly be in 
the negative, it would seem, as regards the second, that a question of treaty 
interpretation is involved and not one of customary international law. 
The modern practice, which insists on the inclusion of a clause reserving 
the right of States to reject foreign domestic law, which is applicable .. 
according to the treaty, if it is "manifestly" against public policy, sup-
ports the contention that in the absence of such a clause the reservation 
of public policy is not necessarily to be implied. 24c 

43. Legislative Jurisdiction according to Public International Law 
and Choice of Law Rules. Recently it has been asserted by an authori
tative voice 25 that the distribution of legislative (sometimes called pres
criptive) jurisdiction by Public International Law must determine the 
substance or content of rules of Private International Law.26 By stressing 
the importance of legislative jurisdiction and of its control by Public 
International Law, emphasis is placed upon the power of a State to 
impose its law on persons and situations at home and abroad. Seen in 
this light, the process of choice of law is one of self-limitation, not of 
applying foreign law. This process, it will be remembered,27 is ap
propriate to the determination of the range of public law of anyone 
country, seeing that foreign public law is never applied by the forum 
though it may be taken into account as a datum irrespective of whether 
the lex fori or foreign law applies.28 It is notable that the recent prota
gonist of the internationalist doctrine of jurisdiction draws his inspiration 
from criminal law,29 labour law,30 tax law,31 the law of bankruptcy,32 
anti-trust legislation,33 procedure and jurisdiction 34 and exchange 
controllegislation,35 all of which are only concerned with the boundaries 
of their own operation to the exclusion altogether of foreign law bearing 
this character. In applying the principle of legislative jurisdiction to 
Private International Law proper, which involves the choice between 
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local and foreign law, Dr. Mann resuscitates Beale 36 and seeks, once 
again, to pinpoint the sovereign whose power to exercise legislative 
jurisdiction according to Public International Law must be respected 
by Private International Law. Even if the "legally relevant contact" is 
made the criterion, as Dr. Mann suggests,37 the result is not more en
couraging than it was to Beale's successors in the United States.3S Torts 
are said by Public International Law to fall within the legislative juris
diction of the locus delicti because of the admonitory character of the 
law of tort.39 However, this leaves all the well-known problems wide 
open: where is the locus delicti in interstate torts; what is the effect of 
rules sounding in tort which are compensatory? 

Title to property is said to be governed by the lex situs, but as was 
pointed out above,40 this principle is not universally applied, especially 
where general assignments on marriage, death or bankruptcy are con
cerned, and Dr. Mann must allow here an exception in favour of the 
personallaw.41 

These discrepancies between theory and practice lay the Neo-Bealians 
open to the same charge as that which was raised against Beale himself. 
If vague generalities cannot serve the purpose, only a priori rules satisfy 
an overriding doctrine of legislative jurisdiction which seeks to deter
mine when domestic and when foreign law is to be applied in order 
to solve questions of choice of private law. It is quite another matter 
when the spatial operation of public law (criminal, labour, tax, anti-trust, 
procedure) must be determined. Here the need to delimit the actual 
operation of such laws may well be served best by reliance on the 
division of legislative competence of States according to Public Inter
national Law as a yardstick.42 

Section 22. Private International Law as Part of Public International 
Law--Choice of Law before International Tribunals 

44. It has been shown above that Public International Law does 
not contain any specific rules bearing on Private International Law. 
It is quite another question whether Private International Law has a 
role to play in Public International Law. If an international dispute 
arises involving State responsibility for damage to the proprietary in
terests in the broadest sense, whether they be contractual or are re
presented by title to property, movable or immovable, alleged to be 
vested in an alien or in a foreign State, an international tribunal must 
ascertain, first of all, whether a right of a proprietary nature in the sense 
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described above Is vested in the alien or in the foreign State concerned. 
This question must be determined before it is possible to tum to the 
principal problem, which is whether in the light of Public International 
Law a right of a proprietary nature has been infringed so as to constitute 
an international wrOl'.g.43 For this purpose the International Tribunal 
must exercise a choice of law in accordance with a set of rules of Private 
International Law. The problem is only which system of Private Inter
national Law is to supply these rules. In response to this need the 
practice of international tribunals over the last century has developed 
independent rules of Private International Law which may be called 
"Rules of International Conflict of Laws".44 These rules cover a broad 
range of situations and do not appear to differ much from domestic rules 
of Private International Law, were it not for some overriding special 
characteristics. In the first place, international tribunals do not possess 
a lex fori in matters of private law. The lex fori of international tribunals 
consists of Public International Law as developed by custom and 
treaties. The American-Venezuelan Commission said in William's 
Case: 45 

"it is a well-settled principle in common law jurisdictions, and 
a recognised one in civil law countries, that obligations are to 
be enforced according to the lex fori which here is the treaty and 
the public law". 

Thus, while Private International Law within a State may choose be
tween the application of the municipal law of the court concerned and 
of foreign law as an alternative source, international courts, owing to 
the absence of a lex fori in matters of private law, must elect between 
two or more systems of municipal law, none of which can claim the 
privileged position of lex curiae.46 

It follows, in the second place, that the doctrine of renvoi cannot 
apply. If an international system of conflict of laws accepted a reference 
back to the lex fori it would defeat its own ends, seeing that the refer
ence back would lead to the application, not of municipal, but of inter
national law. It is therefore not surprising that not a single case in
volving renvoi can be found among the great number of inte1 national 
decisions. 

On the other hand, it is conceivable that an international tribunal, 
having ascertained with the help of its own international rules of the 
conflict of laws that a certain system of municipal law applies, adopts 
this system as a whole, including its rules of municipal private inter-
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national law. These rules may refer to yet another system of municipal 
law by a process known as transmission or Weiterverweisung.47 Such a 
situation should not be allowed to arise in international courts. It would 
mean that an international tribunal identifies itself with the courts of a 
particular country, so as to adopt the law of that country as the lex 
curiae, before embarking upon a final choice of law. This would amount 
to a capitulation of the international court before the Private Inter
national Law of a particular country. A reference by international rules 
of the conflict of laws to some system of municipal law must be final. 

In the third place, it follows that in a system of international conflict 
of laws the principle of public policy must fulfil a different function 
than in municipal private international law. Within, the latter system, 
the principle of public policy operates so as to substitute the municipal 
law of the lex fori for the system of foreign law ordinarily applicable. 
Seeing that the lex fori of international tribunals consists of inter
national law alone, the function of public policy in an international 
system of conflict of laws can be only to exclude the operation of for
eign private law. It is incapable of substituting another system of private 
law. Consequently, international public policy can only deny a property 
right, the violation of which forms the subject of an international re
clamation. It can never allow a property right where the foreign law, 
ordinarily applicable, has denied its existence. It must be admitted that 
this contention is not borne out by the practice of the Permanent Court 
of International Justice. In the Serbian and Brazilian Loan Cases,48 
it was held that an international court, when applying the municipal 
law of a particular country, must seek to apply it as it would be applied 
by that country, including its principles of public policy. 

However, if an international court, with the help of its own inter
national rules of conflict of laws, finds that a particular system of 
municipal law applies, it cannot serve any useful purpose to apply also 
the rules of public policy of that system which are directed against the 
application of yet another system of municipal law.49 But it must be 
admitted that the answer would have to be different, if the principle 
of transmission or Weiterverweisung, which was rejected above, were 
to be accepted. 

Generally speaking, the practice of international tribunals has not 
developed on the lines followed by the Permanent Court of International 
Justice. The case of The Enterprize decided by the Anglo-American 
Claims Commission,50 represents a strong precedent in favour of our 
proposition that the principles of public policy, for the purposes of 
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international courts, are furnished by international law. The facts were 
as follows. In 1835, an American vessel carrying slaves belonging to 
American owners took refuge in Bermuda, owing to stress of weather. 
The Court of Bermuda ordered the slaves to be freed pursuant to the 
Act of 3 and 4 Wm.1V c. 73 (1833) abolishing slavery in Great Britain 
and her dependencies. In the course of the claim for damages against 
Great Britain, the tribunal had to decide whether the court of Bermuda 
was entitled to apply the English statute in respect of res in transitu 
on board a vessel and which were ordinarily subject to American law 
as their former lex rei sitae, or as the law of the flag. It was clear that 
the Bermudan Court had applied the English statute on grounds of 
public policy. The question was therefore whether the principles of 
public policy to be considered by the international tribunal were those 
of the law of Bermuda which rejected slavery or of the lex fori, i.e., 
international law, which at that time did not. The Commission, in
cluding, it would appear, Hornby, the British Commissioner, who de
livered a dissenting judgment,51 decided that the principles of public 
policy were prescribed by international law and, by a majority, allowed 
the claim. Bates, the Umpire said: 52 

"It was well known that slavery had been conditionally abolish
ed in nearly all the British Dominions about six months before ... 
No one can deny that slavery is contrary to the principles of justice 
and humanity and can only be established in any country by law. 
At the time of the transaction on which the claim is founded, 
slavery existed by law in several countries and was not wholly 
abolished in the British Dominions. It could not, then, be contrary 
to the law of nations, and The Enterprize was as much entitled 
to protection as though her cargo consisted of any other descrip
tion of property. The conduct of the authorities of Bermuda was 
a violation of the law of nations ... " 

The remarks of Upham, the American Commissioner, are even more 
forceful, but it is submitted that they are too sweeping. He said: 53 
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"There is but one ground on which it can be contended that the 
Act of 3 and 4 Wm. IV c. 73 overrules the principles that I have 
laid down [i.e., that the law of the port may not be applied to 
foreign vessels in port and to property on board] and that is that 
the municipal law of England is paramount to the absolute rights 
of other governments when they come in conflict with each other. 



Such a position virtually abolishes the entire code of international 
law. If one state can at pleasure revoke such a law, any other state 
may do the same thing, and the whole system of international 
intercourse becomes a mere matter of arbitrary will and of uni
versal violence." 

It maybe useful to refer to a few more awards. In the case of The Maria 
LUZ,54 the Peruvian Government claimed damages from Japan on the 
ground that Japanese Courts had acted illegally in disallowing the claim 
of a Peruvian Captain for the restoration of escaped Chinese coolies 
who were under a contract to him. The arbitrator said: 

"We have arrived at the conviction ... that the Japanese Govern
ment acted in good faith, in virtue of its own laws and customs, 
without infringing the general prescriptions of the law of nations 
or the stipulations of particular treaties." 

Another example is furnished by the decision of the tribunal in Repara
tion Commission v. U.S.A. ~5 The facts were as follows. Shortly before 
the outbreak of war between the U.S.A. and Germany in 1917, the 
Standard Oil Co. sold its shares in a German Company to a German 
national in consideration of a sum the payment of which was deferred, 
supplemented by a deposit of securities as a guarantee. The securities 
were subsequently seized by the American Custodian of Enemy Property. 
The claim before the tribunal involved the question whether the contract 
of sale was valid and whether the American Company had acquired 
a lien over the securities. The Tribunal said: 

"Whereas the ... securities ... were seized as enemy property 
by the Enemy Property Custodian, the latter, when opposition was 
lodged by the Standard Oil Co., asserted his belief in the good faith 
of the sale, but none the less by a decision ... declared it to be null 
and void. Whereas this decision, being prompted only by reasons 
of public order, could not lead the Tribunal to consider the sale 
as null ... " 

In the fourth place, the absence of a lex fori in matters of private law 
explains why only a comparatively small number of cases involved 
difficulties of what is generally known as conflicts of characterisation. 
Such conflicts, it may be remembered, are not infrequent in municipal 
private international law. They may arise when a Court must interpret 
the meaning of a legal concept contained in a rule of private or of 
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private international law. These terms may have one meaning according 
to the lex fori and another according to the law ordinarily applicable. 
The tribunals, the practice of which is under review today, have not 
followed any consistent line in matters of characterisation. In general 
they characterised according to the law of one of the countries which 
were parties to the dispute. 56 But it is impossible to ascertain the reasons 
why the characterisation according to one system of laws was chosen in 
preference to any other. Sometimes it cannot even be stated according 
to which system of laws the tribunals characterised.57 

In the fifth place the method of proving foreign municipal law in 
international courts must be noted. The Permanent Court of Inter
national Justice held in the Serbian and Brazilian Loan Cases: 58 

"Though bound to apply municipal law when circumstances so 
require, the Court, which is a tribunal of international law and 
which, in this capacity, is deemed itself to know what this law is, 
is not obliged also to know the municipal law of the various 
countries. All that can be said in this respect is that the Court may 
possibly be obliged to obtain knowledge regarding the municipal 
law which has to be applied. And this it must do, either by means 
of evidence furnished it by the parties, or by means of any re
searches which the Court may think fit to undertake or to cause 
to be undertaken." 

And again: 

"For the Court itself to undertake its own construction of mu
nicipal law, leaving on one side existing judicial decisions, with 
the ensuing danger of contradicting the construction which has 
been placed on such law by the highest national tribunal and which, 
in its results, seems to the Court reasonable, would not be in 
conformity with the task for which the Court has been establish
ed ... " 59 

The Court based its conclusions with respect to French law on 
citations of publicists and judicial decisions of French Courts.60 The 
same approach was chosen by the great majority of international tri
bunals,61 although in some cases emphasis was laid upon the opinion 
of experts,62 and in others upon the practice of municipal courts. 63 

In the Hudson Bay Co. Claim 64 and in the Puget Sound Agricultural Co. 
Claim,65 which involved disputes over titles to land not yet under the 
sovereignty of any State, the tribunal applied the principles of natural 
justice. 
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Finally, nationality is of paramount importance, for unlike municipal 
courts, international tribunals must consider not only whether a right 
exists and according to which system of law, but they must also deter
mine whether the plaintiff and his claim are so intimately connected 
with one of the States subject to the jurisdiction of the tribunal as to 
confer upon it the necessary competence to adjudicate. 

45. If the preliminary investigation establishes the existence of a 
property right under domestic law and that the right has been violated 
by the defendant State in breach of Public International Law involving 
State responsibility, a defence based on a domestic statute of limitations,66 
a domestic rule that actio personalis moritur cum persona 67 or a do
mestic rule that the State is not liable for the acts of its officials 68 is of 
no avail. 

"The right of a person to sue a Government under domestic 
law is not conclusive with respect to rights that may be invoked 
in behalf of such a person under international law." 69 

The same applies to the measure of damages, the rate of exchange 
and the question of interest. 70 

The preliminary investigation is only concerned with the existence 
of property rights under municipal law. The question whether a vio
lation of the right thus ascertained is actionable must be decided, for 
the purposes of an international reclamation before an international 
tribunal, according to the principles of international law. The Rules of 
International Conflict of Laws cover a fairly wide range of situations 
including proof of foreign law,71 corporations 72 and partnerships,73 
contracts and quasi-contracts,74 torts,75 property 76 and successions.77 

Even if the content of these rules of International Conflict of Laws 
appear more often than not to be the same as those of domestic Private 
International Law, the special characteristics set out above (para. 44) 
are so strong as to exclude any identity of these two systems of Priv~te 
International Law. For the same reason there exists no hierarchy, in 
the conflict of laws, of a supreme international and subordinate munic
ipal systems of Private International Law. 

At the same time the existence of Rules of International Conflict of 
Laws, much neglected hitherto, eliminates the need to make provision 
in international agreement of a private law nature between Stares or 
between a State or an individual for the application of "general prin
ciples of law" observed by all nations.78 If it is the purpose of this device 
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to eliminate any difficulties arising out of the absence of any particular 
system of domestic Private International Law which can determine 
the law applicable to the preliminary question as to whether a right of 
a proprietary nature exists, the answer must be that the Rules of Inter
national Conflict of Laws, which were outlined above, are sufficiently 
developed to dispose of these difficulties. If this device is used because 
the parties are unwilling to allow anyone legal system to apply which 
is connected with the transaction and seek to exclude the application of 
specific domestic law altogether,79 it must be asked whether the parties 
can do so effectively. In an international tribunal the rules of inter
national conflict of laws, in domestic courts the rules of domestic 
Private International Law continue to apply and may perhaps override 
the choice of general principles of law. 80 

Section 23. Recognition and the Application of Foreign Law 81 

46. It is necessary to draw attention at this stage to the principle, 
alleged to have been developed in English and American Law, which 
has been summed up as follows some 25 years ago: 

"Recognition, being retroactive and dating back to the moment 
at which the newly recognised Government established itself in 
power, its effect is to preclude the courts of law of the recognising 
State from questioning the legality or validity of the acts, both 
legislative and executive, past and future, of that Government." 82 

This principle is known in England as the rule in Luther v. Sagor 83 
and in the United States as the "Act of State" doctrine represented most 
recently by the Sabbatino Case,84 preceded by many other decisions to 
the same effect. It is less rigidly applied or even unknown in other 
countries.8S Read literally, it only prohibits courts from "questioning 
the legality or validity of legislative and administrative acts". If this 
interpretation is followed, the rule is restricted to the prohibition to 
allow an action in tort in England or the United States on the strength 
of an allegation that a foreign legislative or administrative act is illegal 
under the foreign law concerned, but does not oblige the lex fori to 
apply the foreign law concerned or to give effect to the foreign ad
ministrative act. Unfortunately the development has gone far beyond 
this point, due perhaps to the fact that in common law countries actions, 
which in civil law countries enforce title to goods by a rei vindicatio,88 
are framed in tort even if directed against a third party. Thus the 
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prohibition to institute an action in tort as a result of legislation or of 
an administrative act by a recognised government has a much more far 
reaching effect. Conceived as a barrier to prevent individuals with a 
grievance against a foreign government from by-passing the normal 
channels, i.e., from proceeding against that government in its own courts 
in respect of acts of a public law nature, or from pressing claims based 
on a violation of international law in respect of aliens,87 the principle 
may have its origin 88 in the English doctrine of acts of State, which 
prohibits actions in tort brought in England by aliens in respect of acts 
abroad by individuals whose acts are authorised or ratified by the 
Government in the United Kingdom.89 As it appears today in the books, 
it may not stand up to scrutiny 90 and will perhaps assume finally its 
proper role, which has now become two-fold. This role is, firstly, to 
preclude a claim for damages in tort against an individual for a violation 
of foreign Public or Public International Law committed by a Govern
ment and, secondly, to determine which of two competing sets of rules 
enacted or which measures taken by rival authorities in the same country 
are to be regarded as the law and the acts of the Government of that 
country, but no more. Thus understood the principle does contain a 
choice of law rule; it concerns the proof of foreign law and the exclusion 
of Public International Law as a basis of an action in tort, in disregard 
of foreign law which is normally applicable, against persons who carried 
out the act or who acquired property in consequence of the act. It is 
believed that this is the proper function and meaning of the rule. 

47. In England and in the countries which look to the common law 
of England, the judgment of the Court of Appeal in Luther v. Sagor 91 

gave the lead; but it was a case primae impressionis and its interpretation 
depends much on the stress which is laid upon the respective arguments 
adduced by the three Lords Justices who decided it.92 If authority is to 
be sought for this decision, it is to be found in three judgments of the 
Supreme Court of the United States on which the English Court of 
Appeal relied. 

Of these Williams v. Bruffy 93 established a purely negative rule. 
If the ordinary principles of the conflict of laws refer to the law of a 
particular foreign country, the enactments of insurrectionist authorities 
may be disregarded, if these authorities were never recognised and did 
not survive.94 Underhill v. Hernandez 95 established a positive and a 
negative rule. If the ordinary principles of the conflict of laws refer to 
the law of a particular foreign country, the enactments and acts of 
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revolutionary authorities are treated retroactively as the law of the for
eign country and as the executive acts of a foreign government, once 
these revolutionary authorities have been recognised as the government 
by the executive of the forum. In a conflict of laws in time, the rules 
and acts of the government which was recognised last prevails. The fact 
that prior to recognition the measures were illegal acts of individual 
rebels is irrelevant. Furthermore the question whether an act, lawful 
by the lex loci, constitutes a breach of Public International Law can 
only be considered by governments and by international tribunals. 

Oetjen v. Central Leather CO.96 enlarges upon the principle establish
ed in Underhill v. Hernandez. 97 If the ordinary principles of the conflict 
of laws refer to the law of a particular foreign countrY,98 the government 
of which has been recognised by the executive of the forum, the enact
ments and acts of that government cannot be examined by the courts 
of the forum for the purpose of determining whether damages are to be 
awarded against an individual on the ground of a breach of international 
law. The much discussed decision of the Supreme Court of the United 
States in Banco Nacional de Cuba v. Sabbatino,99 has added little, but 
its existence has been the first reason for its erosion by the Hickenlooper 
Amendment attached to the Foreign Assistance Act, 1964, enacted in 
the United States. tOO 

48. It is now necessary to consider the rule, as commonly under
stood, its limits and its justification at the present time. 

In the first place, recognition is not the factor which determines 
whether foreign law is to be applied by the courts of the forum.lO! 
Otherwise the laws of all recognised governments could claim respect. 
It is the task of the rules of Private International Law of the forum to 
determine this conflict. Recognition determines only which of two 
competing sets of regulations within one country must be regarded as 
the law of the foreign country, once the Private International Law of the 
forum has referred to the law of the particular foreign country.102 

At the same time recognition of a government confers upon the acts 
and measures of the recognised authority the character of an act by a 
public authority and attributes to it the character of a datum, which 
has to be taken into account by the courts of the forum whenever the 
operation of foreign public law must be considered. 

In the second place, the rule does not apply to the decisions of for
eign courts. Here again recognition determines only whether the courts 
established by the predecessor government or the bodies set up by the 

76 



new government are courts, the pronouncements of which can be 
recognised and enforced by the forum, i/ the courts of the foreign coun
try have jurisdiction according to the law of the court of the recognising 
country. loa 

In the third place, despite the past and present trend to the contrary 
in common law countries,I04 it would seem that the regulations of for
eign bodies which have not been recognised can nevertheless be applied 
in accordance with the rules of Private International Law of the forum, 
if they are in fact enforced in the foreign country concerned.l05 Recogni
tion by the government of the forum is the best evidence for determining 
whether the regulations and measures of foreign bodies are to be regard
ed as the law of the foreign country and the acts of public authorities, 
but it is not conclusive evidence. 

In the fourth place, recognition does not bind the courts of the re
cognising State unconditionally to respect the law of the recognised 
State, if the rules of Private International Law of the forum refer to that 
law, or to accept the effects, in private law, of the acts of the executive 
organs of the recognised government. The existence of the latter cannot 
be denied, and they constitute a datum or data;06 but no more. This 
latter aspect must be developed in some detail. 

Section 24. Scrutiny 0/, and Re/usal to Apply or to Respect, 
the Law and the Executive Acts 0/ a Foreign Recognised Government 

49. The contention that the rule known as the act of State principle 
or the rule in Luther v. Sagor 107 is concerned, at least in part, with 
proof of foreign law when the court is confronted by two conflicting sets 
of rules enacted by rival authorities in a State, is borne out by the 
practice and literature on the scrutiny of the constitutional validity of 
foreign law.108 On a lower level the same problem is posed, if the rule 
of foreign law is to be found in delegated legislation and it is alleged 
that such legislation contravenes an Enabling Act of the lex causae. 
Again, it may be alleged that a treaty entered into by the State of the 
lex causae, has not been incorporated into the law of the State which 
is applicable, although the Constitution of that State so requires, if the 
treaty is to be effective. Conversely it may be argued that, according to 
the constitutional law of the foreign lex causae, a· previous treaty has 
been superseded by subsequent domestic legislation. Finally, the ques
tion may present itself in two stages, if it is contended, firstly, that the 
applicable rule of foreign law violates a precept of public international 
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law and, secondly, that the constitution of the foreign State concerned 
invalidates all provisions of its domestic law which are contrary to the 
principles of Public International Law accepted by that State.109 

If the foreign law concerned permits the judicial control of the con
stitutional validity of its statutes, the forum may also exercise this con
trol, unless the foreign law concerned reserves for a special court 110 

the determination, with binding effect erga omnes, whether a particular 
rule violates the constitution and is invalid. 

Thus, in all these circumstances, the rule of foreign law applicable in 
the circumstances, may be disregarded and the foreign executive act can 
be treated as invalid because the forum may determine the constitutional 
validity according to the lex causae. This conclusion does not, however, 
lead necessarily to another, namely that an action in tort may be brought 
in the forum against a member of the foreign government or a third 
party who has acquired property on the strength of the foreign law or 
of the foreign executive act. The answer to the latter question must 
depend upon whether the executive measure simply ceases to be a datum 
or must henceforth be treated as an illegal act. 

50. Those who believe that the foreign act of State doctrine is a 
precept of Public International Law 111 seek to mitigate its effects by 
asserting that a breach of Public International Law by the foreign 
government concerned either deprives the act of its validity altogether, 
or at least relieves the courts in other countries from giving effect to it,112 

The conclusion that a foreign government has committed a breach of 
Public International Law and that the foreign executive measure can be 
disregarded as void involves the appreciation and determination of 
extraneous factors and the application of a system of law which is not, 
properly speaking, that of the forum. It is, therefore, not surprising that 
this result has only been reached rarely.ll3 It must be stressed, however, 
once more that the problem cannot be disposed of by the argument that 
laws or executive measures are void if they conflict with Public Inter
national Law.114 Whether domestic law is void can only be determined 
by reference to the constitutional law of the foreign country concerned; 
as shown above, this scrutiny is only possible during the process of 
proving foreign law and only if the foreign law concerned permits 
generally the judicial review of the constitutionality of its legislation. ll5 

In the absence of such a finding by a competent court, the act remains 
at least a datum. Any principle of the foreign law postulating the primacy 
of International Law is thus safeguarded. 
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51. It is another matter whether the forum will give effect to foreign 
law, which is applicable according to its rules of Private International 
Law, or to foreign executive measures, if they infringe Public Inter
national Law. Since the choice and application of foreign law is in the 
discretion of the lex jori and since the foreign act of State doctrine is 
equally a doctrine of domestic law, it is clear that the forum need not 
apply foreign law or give effect to foreign acts, if they offend manifestly 
against the public policy of the forum. The problem is, therefore, 
whether a breach of Public International Law as such offends against 
the public policy of the forum or whether it is only a factor to be taken 
into account in deciding whether foreign law which is normally applica
ble is to be applied in the particular case, or whether a foreign executive 
act is to be recognised and given effect. 

The answer is easy, if the foreign law or the foreign executive measure 
in issue runs counter to a fundamental principle of the lex jori as 
embodied in the Constitution of the latter U6 and, especially if the 
local Constitution sanctions the primacy of Public International Law. 
In all other circumstances it would appear that, when confronted with 
a plea that the foreign law or the foreign executive act offends against 
Public International Law, courts in a variety of countries have con
sidered the rules of Public International Law incidentally only as a facet 
of a broader notion of local public policy.117 This attitude is to be 
approved since, in the absence of the principle of primacy of Public In
ternational Law in the lex causae or the lex jori, the substance of the 
individual rule of foreign law or of the particular executive act and not 
the formal violation of a rule of Public International Law must deter
mine whether the rule or act offends against the basic social, political 
and moral foundations of the lex jori. At the same time, reliance on the 
negative function of public policy rather than on negative reaction to a 
breach of International Law makes it possible to deny effect to the 
foreign law or foreign executive measure in issue irrespective of whether 
the person aifected is an alien, a stateless person or a national of the 
country of the lex causae. Thus the foreign law or the foreign measure 
is accorded or denied effect uniformly and without discrimination in 
accordance with the general standards of the lex jori. Only in the 
United States rigid adherence to the foreign act of State doctrine has 
made this course impracticable. us 
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Section 25. Conclusions 

52. The result of the foregoing examination can be summed up thus: 
Private International Law as part of the law of individual countries is 
domestic law, unfettered by special rules of Public International Law 
and unrelated to the rules of International Conflict of Laws. Subject 
only to the general standards of Public International Law, it is deter
mined by the policies, traditions and standards of justice of the in
dividual countries, and free from controls except in Federal states, where 
the Constitution may impose curbs. Students of the conflict of laws have 
not been content, however, with this insight. Instead, attempts have been 
made again and again to determine the philosophical background of 
these rules. Apparently, the knowledge that they are technical rules 
which (in most instances) 119 have no substantive content of their own 
and only point to some legal system as being applicable was felt to be 
insufficient. There is some justification for such discontent, for a crucial 
question has remained unsolved: In the absence of a specific rule of 
Private International Law, is the court to develop a new rule by way 
of analogy or otherwise, or is it to apply its own lex fori on the ground 
that in the particular circumstance there is no reference to foreign law? 

The various attempts to find a fundamental approach which have 
been made in recent years have been surveyed elsewhere.120 As an instru
ment of internationalisation,121 reconciling conflicting interests, rational 
co-ordination or, generally to promote jus!ice,122 it does not appear to 
represent principles or to serve purposes which are not common to every 
legal system as a whole. It may be suggested here that the basic problem 
is whether the operation of laws is limited ratione loci and ratione per
sonae or whether, in the absence of any specific restriction, laws purport 
to operate outside the jurisdiction. It is clear that neither the lex fori 
nor foreign law can claim to be applied elsewhere. The former is in
capable of exporting itself on its own and the latter cannot be imported 
into the forum except by a precept of the lex fori embodied in a rule 
of its Private International Law. The problem is, therefore, to determine 
the range of the lex fori by examining the relationship between the lex 
fori and foreign law. 

If the lex fori is a closed and self-sufficient system, it follows that the 
lex fori applies even to situations containing a foreign element which 
form the object of litigation in the forum 123 unless a specific rule of 
Private International Law of the forum restricts the operation of the 
lex fori and, at the same time, introduces foreign law as an exception.124 
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If the lex fori is primarily restricted to situations having a connection 
with the country of the forum on personal or territorial grounds, it 
follows that a broad range of rules of Private International Law must 
determine which foreign law is applicable. Otherwise no legal system 
might be applicable, or only the lex fori, thus restoring the closed and 
universal character of the lex fori. 

It is probably difficult to state with certainty which legal system in 
the world follows either view. Some indications are provided by the 
rules of Private International Law themselves, whether they are rudi
mentary or detailed, whether they are expressed in terms of the ordinary 
conflict rules 125 or of spatially conditioned internal rules,126 and whether 
renvoi is accepted or not.127 The analysis of the practice and the lite
rature in the United States 128 point to the assertion of closed and self
sufficient systems; an examination of the recent practice in England 
points in the opposite direction 129 in accordance with what appears 
to be a European trend. The development and refinement of orthodox 
rules of Private International Law 130 or alternatively an increased 
emphasis on spatially conditional internal rules 130 will follow from 
adherence respectively to the former or the latter trend. Given what is 
believed to be the trend in Europe to deny a universalistic character to 
each legal system, the American experience, based on a contrary trend, 
is not likely to assist greatly. 
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PART III. THE STRUCTURE AND INTERPRETATION 
OF RULES OF PRIVATE INTERNATIONAL LAW 

Section 26. Structure 

53. Ideally, every individual rule of Private Law should be served 
by its own rules of Private International Law or it should disclose its 
territorial or personal limitations.! The immense variety of rules of sub
stantive law makes this a practical impossibility and the parallel exis
tence of such unilateral rules of Private International Law spread 
among a multitude of countries would create intractable problems of 
overlaps and lacunae which only an overriding international system 
of choice of law could solve. Instead two techniques are employed, one 
general, one particular. The former is represented by the ordinary rules 
of Private International Law which may be unilateral by indicating 
directly only when the lex fori applies, or bilateral by using criteria 
which lead at times to the application of the lex fori and at times to 
that of other legal systems. In effect this technique always leads in the 
end to a system of rules which ensure the application of the lex fori or 
of foreign law in clearly determined circumstances. The latter is excep
tional and is represented by the so-called "spatially conditioned internal 
rules" 2 or "legislatively localised laws", 3 "particular choice of law 
rules" 4 or "functionally restricting rules". 5 

54. Operative Facts and Connecting Factors. Usually sets of rules 
of substantive law are grouped together for the purpose of formulating 
one broad principle of Private International Law. This method of group
ing adopts largely the time-honoured categories which were applied by 
the statutists. Today, however, these categories are no longer employed 
to describe the nature of the substantive law which claims to apply in 
space. Instead, the categories are detached from the rules of substantive 
law. They have come into their own, have spawned new categories and 
now form the backbone of the modern independent rules of Private 
International Law. Nevertheless, their character has remained the same, 
and they are still few in number. They concern status,6 capacity, mar
riage, divorce and judicial separation, nullity of marriage, maintenance, 
guardianship and adoption, corporations,7 contracts,S quasi-contracts, 
torts,9 interests in movables and in immovables,!O formalities and proce
dure. 
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For want of a better expression these heads of typical legal situations 
will be called operative facts. u 

These operative facts are linked to a particular system of domestic 
law by means of what are called connecting factors. 12 These are limited 
too and can be enumerated without difficulty. They are: 

Nationality, domicile, residence, ordinary residence,13 habitual re
sidence,14 place of contracting, place of performance, the place of the 
situation of the object, the intention of the parties, the centre of a 
relationship, the place where a transaction is concluded and the locality 
of the court seized of the dispute. Normally a rule of Private Inter
national Law consists of one set of operative facts and one connecting 
factor. 1S Sometimes one set of operative facts is coupled with two 
connecting factors which may function cumulatively 16 or alternativelyp 

Section 27. Interpretation 

55. Interpretation of Connecting Factors. Like all rules of law, the 
rules of Private International Law require interpretation. This task is 
simple where it is limited to the connecting factors. It is highly complex 
when it involves the operative facts. 

Each connecting factor indicates a particular legal system which is 
to apply to the individual legal situation. Since Private International Law 
is domestic law and forms part of the lex tori, it follows that the lex fori 
alone determines in what circumstances foreign law is to apply. Con
sequently, not only the selection of the appropriate connecting factor, 
but also its interpretation, is exclusively determined by the lex fori. 
Thus in an English court the question whether a person resident in 
France is domiciled there must be decided according to English and 
not according to French notions.1S The place where a contract is con
cluded is fixed, in an English court, where and when the acceptance is 
posted, even if according to the law of the country where it was dis
patched, it takes effect only where and when the offeror receives iUg 

Three exceptions must be noted, however. In the first place the 
connecting factor nationality must be interpreted in accordance with 
the law of the country of which the person concerned is alleged to be a 
national. In the second place, connecting factors, such as habitual 
residence, which have been received into the domestic Private Inter
national Law of countries as a result of the adoption of an International 
Convention,20 should, it is submitted, be interpreted with special regard 
to uniformity.21 In the third place, in all cases involving renvoi, when 
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the forum applies foreign law including foreign Private International 
Law, the connecting factors of the foreign rules of Private International 
Law must be interpreted in accordance with the law of the foreign 
country.22 

56. Interpretation of Operative Facts--Characterisation. The same 
process of characterisation, which relies on the lex fori, may also seem 
natural in any legal system when it comes to the interpretation of the 
operative facts 23 and is seemingly imperative in those legal systems 
where the courts are believed to be called upon to apply foreign law 
of their own motion to a set of facts pleaded by the parties.24 In reality, 
so it would appear, no suit involving a foreign element is introduced 
in which the plaintiff (and subsequently the defendant) has not con
sidered his rights (or his defences) according to some legal system. 
Despite outward appearances, it does not seem to make any difference 
whether the court may, or is bound to, ascertain of its own motion 
(as courts in civil law countries can) whether and, if so, which system 
of laws applies, and what the particular rule of foreign law is which 
must be taken into consideration, or whether a party must plead not 
only the facts but also the law, if foreign, on which he intends to rely 
(as is the practice in common law countries).25 The only difference 
appears to be that courts in civil law countries can, and courts in com
mon law countries cannot, go beyond the allegations of the parties. 
The difference is one of degree only.26 

In other words, cases raising a question of foreign law differ from 
purely domestic cases in the manner of their presentation. In purely 
domestic cases the facts are pleaded and a claim must be submitted. 
However, if the plaintiff or the defendant believes that foreign law is 
applicable he must introduce his claim in the light of some foreign law 
according to which he alleges to have a right against the defendant. 
The same applies to a defendant who may wish to plead that some other 
law-be it the lex fori or some other foreign legal system-applies and 
that according to the latter the claim is not well founded. The claim or 
defence must be framed in the light of a particular system of laws in 
order to induce the court to apply foreign law.27 At this stage, proof of 
ordinary facts and proof of foreign law show different features. An 
allegation of foreign law forces the court to exercise a choice of law. 
The court, relying on its set of rules of conflict of laws, must ascertain 
which rule of its Private International Law covers the claim or defence.28 
Difficulties arise from the fact that the claim or defence is, ex hypothesi, 
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expressed in substance and in form in terms of domestic law, primarily 
foreign. The operative facts of rules of Private International Law are 
formulated sometimes in terms of the domestic law of the forum,29 but 
more frequently in terms peculiar to Private International Law; 80 yet 
the court must apply its own rules of Private International Law to claims 
presented in terms of foreign domestic law, if it is to determine whether 
the law pleaded by the party applies.sl For this purpose each must be 
interpreted in terms of the other. 82 This process of subsuming claims 
formulated in accordance with one legal system under one of several 
rules of the conflict of laws of the forum by way of interpreting each 
in terms of the other is the essence of characterisation. The process of 
interpreting rules involving at least two, and possibly more, legal systems 
must necessarily rely on sQme legal notions, and over the years reliance 
on those of the lex fori, the lex causae and of comparative jurisprudence 
has been canvassed in turn. The present analysis must discard the 
approach from the lex fori, which assumes that facts alone must be 
characterised, and not facts presented in the light of some legal system.33 

However, the present analysis does not embrace the approach from the 
alleged lex causae, but it takes the lex causae into consideration.34 

According to the view set out here, abstract rules of law as such are 
not characterised. The courts analyse the nature of a claim (or defence) 
expressed according to some system of laws (foreign law or the lex fori), 
in the light of the function (not the technical ,connotation) of that rule 
within the particular legal system. They relate the claim or defence so 
analysed to that among their own rules of Private International Law 
which, upon a broad interpretation (not restricted to notions of the 
domestic law of the forum), is capable of covering the claim in question. 
This interpretation of disparate notions in terms of each other is the 
process of characterisation. The result is an indication of the law 
applicable which may, or may not, be that which has been pleaded by 
the party or parties.as 

The process of characterisation set out here was expressed by the 
German Federal Supreme Court in these words: 
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"The subsumption of these rules [i.e., Art. 992 of the Dutch 
Civil Code] must be made in accordance with German law. In this 
connection the following principles of interpretation must be ob
served; the rules of foreign law must be examined with a view 
to their meaning and purpose, they must be analysed from the 
standpoint of foreign law and they must be compared with the 



institutions of the German legal order. On the basis of this know
ledge, they must be subsumed by the German rules of Private 
International Law, the characteristics of which are shaped by the 
notions and delimitations of German law." 36 

It was in effect adopted on two recent occasions in England, although 
the process was not formulated in the terms submitted here.37 Techni
cally it involves one of three situations: either the claim or defence is 
identical in form and in substance with similar claims or defences in the 
lex fori,38 or it is unknown in substance and in form in the lex fori av 
or it corresponds in form to a similar claim in the lex fori, but the formal 
similarity conceals a material difference.4o 

57. Although foreign law must only be alleged and proved once 
during the proceedings, it must be considered at two stages of the 
process of judicial reasoning. The first stage alone involves the process 
of interpretation known as characterisation or qualification. Here the 
court (whether in civil or common law countries) 41 must not only con
sider the facts but the individual rule or set of rules either of the lex fori 
or of foreign law on which the party relies and which are alleged to be 
applicable. Thus the Private International Law of the forum is at no 
stage concerned with a reference to foreign law in the abstract or with 
the categories of foreign law in general; it is concerned with a functional 
analysis of a particular rule within its own setting. Consequently during 
the second stage, which is exclusively concerned with the application 
of foreign law, no additional reliance is required on the characterisation 
of the foreign law as practised abroad by the courts of the country of the 
lex causae for the purpose of applying their own rules of Private Inter
national Law, except in situations involving renvoi. The reason is that, 
upon proper analysis, there is no need to reduce the foreign law appli
cable to concrete rules and to individualise the rules of foreign law a 
second time. They are individualised in the allegations or pleadings of 
the parties once and for all. As the process of characterisation is under
stood here, there is no place for secondary characterisation.42 

In particular, it is of no importance that for technical reasons, due, 
inter alia, to the wording of a statute which requires unconditional and 
uniform application by the courts of its own country and is therefore 
regarded as procedural (on the illogical ground that all procedu.ral laws 
require uniform unconditional application by the forum), such laws as 
Statutes of Frauds and Statutes of Limitations in common law countries 
are characterised as procedural. What matters is the function of the 
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rule within its own setting: does it only affect the remedy, or does it 
also affect the right? 43 

Viewed from this angle, the famous sybilline riddles which have 
plagued the German Supreme Court, fascinated writers, and generally, 
occupied three generations of lawyers lose their glamour. 

If German law regards limitation of actions as a matter of substance 
and refers to the law governing the contract, while the law of New York 
which governs it regards it as procedural, the latter formal character
isation is irrelevant, if the function of the New York rule is the same 
as that envisaged by the German rule of Private International Law.44 

If (at a time when breach of promise was an actionable contractual 
claim in England),45 parties entered into an engagement to marry each 
other, which was governed by French law, and a breach occurred in 
England (where the same act was a breach of contract), once again the 
function of each rule must be analysed. Such an analysis will show that, 
notwithstanding its delictual configuration, the French rule, like the 
English, serves to provide a remedy in a situation which is derived from 
an agreement, but which cannot be called "contractual" in France, given 
the reluctance of French law to admit that an engagement to marry 
could be enforceable (if only by granting damages). Thus an English 
court can treat a claim based on French law as contractual and apply 
French law.46 

58. The prevalence of situations of this nature (characterisation of 
Statutes of Frauds, Statutes of Limitations) 47 in the practice of the 
courts in the United States may account for the unwillingness of modern 
American writers to concede to characterisation its proper function, 
which is real in those situations which arise only rarely in the United 
States, due to the close affinity of the legal systems within the Union, 
when a claim or defence is either unknown in form or in substance 
in the lex tori, or if it corresponds in form to a similar claim or defence 
in the lex tori, but the formal similarity conceals a material difference.48 

At the same time, a greater readiness to acknowledge the more so
phisticated function of characterisation, as understood here, could have 
enabled American courts to deal in a more orthodox manner, but with 
the same result, with cases such as Babcock v. Jackson. 49 Many obliga
tions sounding at first sight in tort arise from or are affected by previous 
agreements which may include an express or implied choice of law 
clause.5o 
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Section 28. Spatially Conditioned Internal Rules 

59. In contrast to ordinary rules of Private International Law, those 
called interchangeably spatially conditioned internal rules, legislatively 
localised laws, functionally restricting or self-limiting rules 51 determine 
the application ratione personae or ratione loci of particular rules of 
domestic law. Technically this is achieved by adding a personal or 
territorial restriction or extension to a particular rule of domestic law 
instead of formulating rules of the conflict of laws consisting of broad 
categories of operative facts (supra par. 54) which are then applied to 
claims formulated in accordance with some system of laws, whether it 
be foreign law or the domestic law of the court. 52 

Spatially conditioned or self-limiting rules do not necessarily exclude 
the application of foreign law and therefore differ quantitatively only, 
but not qualitatively from the unilateral rules of self-limitation discussed 
above 53 which circumscribe the operation of certain branches of domestic 
law, mostly described as forming part of public law. The latter, as well as 
a number of rules of a not clearly defined character which claim to apply 
peremptorily never contemplate the application of foreign law and have 
been described as regles d'application immediate or norme di applica
zione necessaria. Both types of rules must be distinguished from manda
tory rules of domestic law. They, like their counterpart, directory rules 
(droit supplerif), apply only if called upon by the rules of the conflict 
of laws of the lex fori. 53a 

The interplay between ordinary rules of Private International Law 
and unilateral self-limiting rules of domestic public law can be observed 
in such situations as that underlying the Boll Case (Netherlands v. 
Sweden).54 There the ordinary Dutch choice of law rule on guardianship 
clashed with a Swedish self-limiting rule on the protection of children 
in need of care. The application of ordinary rules of Private Internation
al Law coupled with the recognition of the operation abroad of foreign 
self-limiting rules of public law is a frequent practice.55 The interplay 
between ordinary rules of Private International Law and spatially con
ditioned internal rules is much rarer.56 

Spatially conditioned or self-limiting rules of the narrower and the 
broader kind must not be confused with statutory provisions containing 
a unilateral choice of law rule modifying a general rule of the conflict 
of laws, which may itself be unilateral in character. In the latter case 
a set of operative facts, such as legitimation by subsequent marriage, 
is linked to the lex fori by a connecting factor based e.g., on the natio-
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nality of, or on a domicile in, the country of the forum. Such rules are 
capable of bilateralisation so as to enable the forum to apply foreign 
law in equivalent circumstances, but not necessarily. 

The Wills Act 1861 (Lord Kingsdown's Act), which applied in Great 
Britain until 1963, provides a good example. While the Act applied to 
wills of personality made by British subjects (and incidentally provided 
choice of law rules for them in those limited circumstances), the general 
rule of Private International Law, relying on the law of the last domicile, 
applied in all other circumstances, no matter whether the testator was 
domiciled in England or not. 

The problem is more complicated, if the rules of Private International 
Law of the forum refer to foreign law, and the foreign law applicable 
contains either a unilateral rule of Private International Law or a 
spatially conditioned rule of domestic law. In the former case, the 
question is, first, whether the unilateral rule has been interpreted as a 
bilateral one and, if so, secondly, whether renvoi applies. If it has not 
been interpreted as a bilateral rule, and the case is not covered by the 
unilateral rule, the reference to foreign law remains one to foreign 
domestic law. If, however, the foreign domestic rule is a spatially con
ditioned rule a considerable difficulty arises.57 

Spatially conditioned rules of the lex fori apply propriis vigoribus,57a 
irrespective of what law governs the issue. A foreign spatially condi
tioned statute or provision is not normally taken into account unless it 
forms part of the law governing the issue in accordance with the choice 
of law rules of the lex fori. 57b If it forms part of the latter it can be 
argued that the provision applies irrespective of its own limitations on 
the ground that the initial reference to foreign law is final,57c but it 
may be objected that the applicable foreign law is thus falsified. An 
alternative approach must take two situations into consideration. If the 
foreign spatially conditioned rule is extensive and purports to apply 
in circumstances in which another legal system applies according to 
the rules of Private International Law of the forum, the claim to extend 
to the latter is disregarded. 

If the foreign spatially conditioned rule is restrictive, it may be possible 
to disregard it and to apply the general law of the foreign lex causae 57d 
in a subsidiary capacity. However, this may lead to strange solutions. 
If a French court dealing with the legitimacy of a child of a putative 
marriage entered into by a father, a citizen of the United Kingdom 
domiciled at all times in Spain, refers to the father's lex patriae, deemed 
to be English law, the Legitimacy Act 1959, s. 2, legitimating children 

100 



of such void marriages does not apply, since it is restricted to fathers 
domiciled in England at the time of the child's birth (s. 2 (2». Does 
the previous English law apply in these circumstances so as to render 
the child illegitimate? The wording of the statute suggests that the 
legislature did not wish to extend the operation of the Act to situations 
which according to English Private International Law are governed by 
the law of the father's foreign domicile, Spain. Can it be argued, there
fore, that a problem of renvoi arises? 57e It is believed that is does not. 
Although the seeming link is the feature that a spatially conditioned 
rule limits its own sphere of operation in some form or another, it does 
not constitute an abdication in favour of some other legal system. That 
function is fulfilled by the conflicts rules of the foreign lex causae. 
Instead, it only refuses to apply as part of its own system of law. Since 
any reliance on the previous law of the lex causae may display a touch 
of the unreal, only two alternatives remain: to apply the lex fori or the 
lex causae, stripped of its personal or territorial restriction. Of these 
two alternatives the latter is more attractive as being in accordance 
with the general approach to foreign spatially conditioned rules. 

Sometimes it may be possible to detect a rule of Private Inter
national Law which refers to a legal system other than that of the 
lex causae; also spatially conditioned rules of domestic law are often 
special legislation, and if they do not apply, general rules of domestic 
law can be relied upon. Article 992 of the Dutch Civil Code (which 
states that Dutch nationals must make their wills in notarial form, 
even if the will is made abroad) and Article 170 of the French Civil Code 
(which requires French nationals marrying abroad to comply with 
certain formalities of French law) merely extend to situations abroad 
certain formal requirements of Dutch and French law concerning wills 
and marriages which apply peremptorily in the Netherlands and in 
France. Thus a reference by the Private International Law of the forum 
to Dutch or French law involving these articles as part of the lex loci 
actus or the lex loci celebrationis will mean a reference to Dutch or 
French law applicable to these formalities.58 However, a spatially con
ditioned rule of domestic law may indicate the need to characterise the 
rule differently from a rule which is not spatially conditioned. Thus it 
has been contended that the requirement of form expressed in Article 
992 of the Dutch Civil Code is to be characterised as one of substance, 
namely capacity to make a will, and it remained for the Hague Con
vention of 1961 on the Form of Wills 59 to exclude this practice.60 The 
Carriage of Goods by Sea Act 1929 enacted in Great Britain and the 
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Carriage of Goods by Sea Ordinances of Palestine and Newfoundland, 
which provided the basis of the litigation in The Torni 61 and the Vita 
Food Case 62 concerned shipments out of these countries and left it to 

the ordinary rules of domestic law to solve questions arising under con
tracts of carriage by sea into Great Britain, Palestine and Newfound
land.62a 

Section 29. Transposition, Substitution and Adaptation 

60. Transposition, substitution and adaptation, first observed by 
continental writers,63 are phenomena which can be found in all legal 
systems. The line of demarcation between them is not always clear.64 
None of them, however, is concerned with a choice of law; in all of 
them a choice of law has taken place, if a question of private law is in 
issue, or the operation of foreign public law has been acknowledged 
as a fact, if, the issue is one involving public law.65 Yet owing to the 
circumstance that different aspects of a situation may be governed by 
different legal systems (depe~age) 65a a reconciliation between various 
institutions of the several legal systems applicable in the circumstances 
may be called for. Thus a will which is to be interpreted according to 
German law may contain the appointment of a Vorerbe and a Nacherbe 
in respect of land in England where this institution is unknown. Here a 
transposition is called for. It will be necessary to interpret the will in the 
light of German law and to create interests in England which are as 
nearly as possible identical with those created by the will framed in 
accordance with another legal system and expressed in terms of diffe
rent institutions. 66 

61. Substitution may be illustrated by reference to an intestate 
succession which is governed by a legal system equating adopted 
children with legitimate children by allowing them equal shares. If the 
deceased had adopted a child in accordance with another system of 
laws, then even if the adoption is recognised by the law governing the 
succession, it remains necessary to examine whether the foreign adoption 
represents an equivalent substitute for the type of adoption envisaged 
by the law governing the succession by conferring upon the adopted 
person a status of a legitimate child in all respects. Such equivalence is 
not necessarily assured by the circumstance that both legal systems 
acknowledge adoption as an institution, for this can vary very much in 
character from country to country. Adoptio plena, minus quam plena, 
legitimation adoptive and other types, are all aspects of the genus adop-
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tion, but they may differ so much in effect as to exclude any inter
change.67 If the law governing the status of spouses permits the con· 
version of legal separations and divorces, the question may arise whether 
a previous legal separation abroad qualifies for this purpose.68 

62. It is thus clear that problems of transposition and substitution 
arise not simply after a choice of law has taken place in accordance 
with the Private International Law of the forum which has led to the 
application of different systems of law to different aspects of the case. 
In the case of transposition the disparate institutions representing 
different aspects of the case must be translated in terms of each other. 
In the case of substitution, the question is whether the institutions re
presenting the same aspect of the case correspond to each other to such 
an extent as to be interchangeable. In both cases the problem is one 
of comparing institutions of domestic law in order to integrate the 
different aspects of the case after the rules of Private International Law 
of the forum have led to the application of different legal systems to 
these various aspects or, alternatively, if the rules of public law of 
various legal systems have operated in their various legal spheres.89 

63. Adaptation raises questions of another kind.70 If different aspects 
of a case are governed by different legal systems, the operation of 
different laws may create hardships and material injustice. The follow
ing example illustrates the problem well. Spouses are domiciled in a 
common law country such as England during their working life. Upon 
their retirement they acquire a domicile in California. The husband 
dies. According to the law of California matrimonial property relations 
between spouses are governed by the law of the domicile of the spouses 
at the time of the marriage; succession to movables is governed by the 
law of the last domicile. According to the law of the common law State, 
the matrimonial regime was separation of goods, but the surviving 
spouse is accorded a share in her spouse's estate on the latter's death. 
According to the law of California spouses live according to a regime 
of community of goods, but a spouse is not entitled to a share in the 
other's estate by virtue of the law of succcession. The result is that both 
the law of the common law State and the law of California grant a 
spouse some share in the assets of the other, but by applying the common 
law rule to matrimonial property relations (because it was the law of 
their domicile at the time) and the law of California to the succession 
(because it was the law of the last domicile of the deceased), the sur-
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viving spouse goes away with empty hands. In the converse case she 
collects twice over.71 The result is not due to a faulty technique of the 
conflict of laws, but to the fact that each legal system is a coherent 
whole. Choice of law, which leads to the application of different laws 
to different aspects of the case, may cause a disequilibrium of solutions, 
but it is for the domestic law of succession to redress the balance by a 
process of adaptation.72 

Section 30. Renvoi 

64. It is unnecessary to set out once more the various approaches 
to the application of foreign law; whether the reference is to the domestic 
law of the lex causae (one step), to the domestic and private international 
law of the lex causae (simple renvoi, two step) or to the law which would 
be applied by the lex causae in similar circumstances (total renvoi, the 
valse, commonly known as the foreign court theory of English courts). 
All of these have been analysed here over the years.73 Instead it is 
proposed to examine the place of renvoi in a system of Private Inter
national Law. 

Although all countries have rules of Private International Law, these 
differ from each other, especially in the choice of connecting factors. 
This is natural since, as was shown above, Private International Law 
is part of the law of each country and is unfettered by any overriding 
uniform principles. Thus if the Private Internatiqnal Law of the forum 
refers in a particular case to some foreign legal system, it could be 
assumed that this reference is final. International Law does not, and 
foreign law cannot, impose upon the forum the duty to apply any law 
other than that which these courts are bound to apply in virtue of their 
own laws. Yet this seemingly convincing answer is only acceptable, 
if the premise is correct, namely, that a reference to foreign law by the 
Private International Law of the forum must clearly be understood 
to exclude the Private International Law of the lex causae. 

In practice, renvoi appears to arise when one party relies on the lex 
causae, and the other on the latter's rules of Private International Law; 
this practical experience is not restricted to common law countries where 
the parties must plead foreign law, but seems to be equally valid in 
countries where the court can make a choice of law proprio motu. Here 
the court takes the place of one of the parties. Faced with a choice be
tween the foreign lex causae and another law (lex fori or the law of a 
third country) the question is whether the reference back or on is to be 

104 



accepted. At this stage it is useful to recall the problem stated above: 74 

is the law of the forum a closed and self-sufficient system, with the result 
that it .applies even to situations containing a foreign element which 
come before the courts, unless a specific rule of the Private International 
Law of the forum restricts the operation of the lex fori and at the same 
time introduces foreign law as an exception? Alternatively, is the law of 
the forum primarily restricted to situations having a connection with the 
forum on personal or territorial grounds with the result that a broad 
range of rules of Private International Law must determine which for
eign law is applicable? Otherwise no legal system might be applicable 
or only the lex fori. No clear answer can be given, but today the second 
approach appears to be more favoured. 

65. On this latter assumption it would seem that in the last resort the 
particular dispute involving a foreign element must be solved by the 
forum as it would be decided in the country of the lex causae, and not 
(as might be done if the first assumption were correct) by the lex causae 
if no foreign element were involved. To hold otherwise would mean 
to apply foreign law as applied to a hypothetical case and not as it would 
be applied in the individual fact situation before the court. Given this 
need, renvoi is not a problem of legal theory 75 but of practical necessity. 
Properly analysed, on the assumption that the lex fori is not closed and 
self-sufficient, the problem is therefore whether the lex fori rejects renvoi 
rather than whether it accepts it. 

It must be admitted that, given the diversity of connecting factors 
employed by the world's systems of Private International Law, universal 
harmony of decision cannot be achieved. It must be stressed, however, 
that at least unilaterally, in one country, a fair degree of uniformity of 
decision with that in the country of the lex causae (selected by connect
ing factors peculiar to the lex fori and without universal validity) is 
reached by this method. 

In practice the solutions in the various countries range from the 
complete rejection of renvoi, acceptance of simple renvoi to total or 
double renvoi in a limited number of cases, but never in all situations. 
Thus there exists a fair measure of agreement that renvoi is excluded 
in the law of contract 76 and tort. At the present time unsolved problems 
in this field include that whether renvoi should be admitted in the Private 
International Law of contract, if the parties have not exercised an express 
or implied choice.77 Another new problem is that concerning the so-called 
"concealed" renvoi. 78 This is said to arise when the Private International 
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Law of the forum refers to foreign law, and the foreign law (mainly com
mon law) regards the question as one of jurisdiction, treats jurisdic.:tion 
and choice of law as co-extensive and attributes jurisdiction to the forum. 
In these circumstances it is said that the attribution of jurisdiction to the 
courts of the forum equals a reference back to the lex fori. 

In the case when a civil law country, e.g., Germany, is the forum, 
instances include proceedings in Germany between American or English 
spouses domiciled there concerning the custody of a child of the mar
riage. A reference to the personal law of the spouses (to the law of a 
state of the U.S.A. or England) is said to be met by a jurisdictional attri
bution of competence to the courts in Germany, and thus to imply a 
reference to German law. Similar situations, it is argued, may arise in 
connection with divorces and ancillary claims arising therefrom, as well 
as in cases of adoption governed by English or American law. It is 
questionable whether in such circumstances a reference to the English 
or American law of divorce or adoption can be more than a reference 
to the English or American domestic law of divorce or adoption, and 
not the law of jurisdiction. It is true that English or American courts, 
if seized, would have had to decline jurisdiction, and thus also to decline 
the application of English or American law. But the refusal to assume 
jurisdiction is not equal to a reference back or on to another juris
diction, and, ex hypothesi, the English or American court has never been 
seized at all. In other words, the reference by German law to the English 
or American law of divorce or adoption is a reference to the substantive 
law of those countries, and the refusal of English or American courts 
to assume jurisdiction is not a reference back or on in the field of juris
diction, and still less in the field of substantive law. It is equally true that 
English or American courts will recognise a German decree of divorce 
or an adoption order.79 Thus in the first case the jurisdictional problem 
has not arisen and cannot arise; if it did, it must be remembered that 
the common law rule of jurisdiction is strictly unilateral so and does not 
purport to shift jurisdiction and thus, by implication, the law applicable. 
In the second case a choice of law problem does not arise. Thus renvoi, 
even of the concealed kind, does not come into play. It is difficult to 
envisage a situation in which this problem could be raised in an English 
court, except in the circumstances of section 1 of the Adoption Act 1958 
or of Armitage v. Au.-Gen.s1 The former would equal a choice of the 
foreign law of the domicile. If according to the latter (say Ontario law), 
the courts of the parties' residence (e.g., England) have jurisdiction, the 
reference back to English law is said to be implied. In reality, the 
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English court cannot assume jurisdiction on a reference by foreign law, 
and the implied reference back to English law does not operate. If 
English courts recognise a divorce granted by the courts in South 
Dakota, because it is recognised by courts of the domicile, New York, 
a question of recognising a foreign decree, but not a reference or trans
mission by foreign (New York) law is involved. 

Section 31. Preliminary Question 

66. It has been known for a long time that different aspects of a 
case involving foreign elements may be governed by different systems 
of laws (depe~age). Thus the form of a marriage is governed by the 
lex loci celebrationis and capacity by the law of the respective domiciles 
of the parties. Sometimes these various aspects may have to be con
sidered in the same case, and at times they may be connected by a 
relationship in which one of the aspects is of primary importance be
cause it embodies the substance of the claim, while another affects the 
solution because it answers a preliminary or incidental question. Thus 
a claim to share in the estate of a deceased may depend upon the 
legitimacy of the claimant, upon the validity of a marriage to the de
ceased or of an adoption. The validity of a marriage may depend upon 
the validity of a previous divorce, and the legitimacy of a child may 
in turn depend upon both. 

Until the end of the 1930s all these questions were regarded as posing 
essentially the same problem, namely as to what law applies to each 
individual aspect of the case according to the rules of Private Inter
national Law of the forum. Following the researches of Melchior,82 
Wengler 83 and Raape,84 Robertson 85 introduced the problem into the 
Anglo-American world whether the choice of law for the solution of a 
preliminary or incidental question was to be determined not by the 
Private International Law of the lex fori, but of the lex causae of the 
principal question. 

The examination of this problem is rendered more difficult by the fact 
that in the preponderant number of instances, the lex fori coincided with 
the lex causae.86 A choice between the two alternatives raises not only 
a technical question, however, but one of practical importance. If the 
Private International Law of the lex fori applies, the individual sub
stantive question which forms the object of the preliminary or incidental 
question in the case before the court will be determined uniformly in the 
forum, irrespective of whether or not the substantive problem arises as 
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a principal or as a preliminary question. If the Private International Law 
of the lex causae governing the principal question applies, the individual 
substantive question which forms the object of the preliminary or in
cidental question in the case before the court will be determined dif
ferently according as the substantive problem is raised as a principal or as 
an incidental question. In the former case the Private International Law 
of the forum, in the latter the Private International Law of the lex causae 
applies. It would seem that the second alternative is to be preferred. 
Excessive importance should not be attached to the result that the same 
substantive question is determined by a different legal system as the 
circumstances lay in which it is raised before the court, even if the same 
person may thus be legitimate for one purpose and not for another. Such 
was the result of the decisions of the Canadian courts in Schwebel v. 
Ungar,87 although the reasons given here are not adduced expressly. 

67. It may be asked why this problem is raised when a preliminary 
or incidental question comes up for decision and not in other situations 
calling for the application of foreign law. In order to provide an answer, 
three possible situations must be distinguished: 

(1) One single legal question only is in issue-e.g., as to what law 
governs succession. Here the view was taken above that in principle 
the lex causae including its rules of Private International Law should 
be taken into account unless the lex fori excludes renvoi expressly; 
the reasons are set out above.88 

(2) Several legal questions are in issue-e.g., because claimants to the 
estate of a deceased person rely in part on the law governing matri
monial property relations and in part on the law governing the 
succession. These legal questions are of equal importance and in
dependent of each other. Although it would be desirable to dovetail 
the results which follow from the application of one legal system 
to determine the question based on the matrimonial property regime 
and another based on the law of succession, no technical mani
pulation of the rules of Private International Law can achieve this 
harmony; sometimes the process of adaptation may help.su 

(3) Several legal questions are in issue, of which all but one form pre
liminary or incidental questions. 

It has been shown above that in these circumstances problems of sub
stitution may occur (such as when a right of succession depends upon 
the validity of a foreign adoption). But in such a case the selection of the 
law applicable has taken place already. The question for discussion here 
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arises at an earlier stage, if at all. To take a classic example: the court 
in England is called upon to determine the following case: the de cuius, 
a Greek national, who died domiciled in Greece leaving movables in 
England, had married the claimant in a civil marriage ceremony in 
England. According to Greek law, a Greek national who is a member 
of the Greek Orthodox Church cannot marry otherwise than in a Greek 
Church, and the marriage is void. Consequently, the claim of the wife 
to share in the estate fails. If English Private International Law is applied 
to both questions, the succession is governed by Greek law as the 
lex ultimi domicilii, and the validity of the marriage is (possibly) 
governed by English law as the lex loci celebrationis.gO It is conceivable, 
however, that the requirement of a religious marriage ceremony laid 
down by Greek law is to be characterised as a matter of capacity-and 
Greek law is applied to this question as well. The same result will be 
reached if the lex causae governing the succession (i.e., the Greek law) 
including its rules of Private International Law is applied. In these 
circumstances a functional characterisation renders the need unnecessary 
to rely on the conflict rules of the law governing the main question. A 
further advantage of this technique is that it ensures a uniform course 
of decision in the forum, irrespective of whether the question is posed 
as a main question or as a preliminary question. 

The difference in treatment by the conflict rules of the forum and 
of the lex causae may however be due to factors other than a difference 
of characterisation of the preliminary question. Differences in the use 
and characterisation of connecting factors, in the approach to renvoi 
and possibly in a number of other cases exercise an effect.91 Here the 
question arises whether the forum should adhere to its own conflict rule 
to determine the preliminary question. This must depend not so much 
on the lex causae than on the evaluation of the importance of the conflict 
rule of the forum. If the latter does not express a principle which is of 
paramount importance to the lex fori as a whole, the lex causae in
cluding its conflicts rules should prevail over those of the lex fori. 92 

The principle which has been developed above in connection with 
renvoi can be called in aid a second time.9a If, however, the conflicts 
rule of the forum is determined by considerations of paramount im
portance to the forum, the fact that the lex causae and its conflicts rule 
would reach a different result is irrelevant.94 The following example 
may serve as an illustration. 

For a long time legitimacy in English law depended exclusively upon 
the existence of a valid marriage of the parents and was regarded as 
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identical with birth in lawful wedlock according to English domestic, 
or, later, also according to English Private International Law. Conse
quently, in Shaw v. Gould,95 which turned on the legitimacy of issue to 
take under a will, succession presented the main question: the validity 
of the marriage of the parents was treated as a preliminary question, 
since it alone determined legitimacy according to English law. For this 
purpose the English rules of the conflict of laws were applied to deter
mine its validity, and the further preliminary question whether a previous 
divorce in Scotland was to be recognised was also determined according 
to English Private International Law.96 

The same principle would have been applied if either legitimacy or 
the recognition of a foreign divorce had arisen as a principal question. 
In either situation the criteria constituting the operative facts of the two 
rules were regarded as being of paramount interest to English law. 
Today, a change of attitude has taken place in English law. Legitimacy 
is no longer determined exclusively by the existence of a valid marriage 
and children of voidable,97 void 98 and subsequent 99 marriages may 
enjoy this status. The time may have come, therefore, to regard the 
intimate link between marriage and legitimacy as severed in English 
law and to treat them as distinct questions governed by two separate 
conflicts rules of the forum, which concern legitimacy on the one 
hand 100 and the validity of the marriage on the other hand.101 Also, the 
time may be ripe to concede to the foreign lex causae governing legiti
macy the faculty to apply its own criteria for determining legitimacy 
by applying the conflicts rules of the foreign law governing legitimacy 
to determine any preliminary questions. It is true that the law governing 
legitimacy may itself rely upon the validity of the marriage of the 
parents, but in this case the validity of the marriage has become a pre· 
liminary question to be determined by the conflicts rules governing 
the main question, namely, legitimacy.l02 On this view it is no longer 
possible to state with certainty that a marriage which is valid according 
to English Private International Law will result in the legitimacy of the 
children. l03 

The principles developed here may be tested against the instructive 
example given by Wolff.104 
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"An Italian couple (A and B) validly married under all laws 
concerned is domiciled in England. B obtained from the English 
court a decree of divorce under English law on the ground of her 
husband's adultery. Then both parties marry again in England. 



Later A goes with this second wife C to Italy, acquires a domicile 
there and dies leaving movable property in England." 

Italian law did not at the time admit or recognise divorces of Italian 
citizens.los In proceedings in England, the determination of the pre
liminary question whether B or C is the wife of the de cuius entitled 
to a share in his estate, if made in accordance with the rules of Private 
International Law of the main question, must result in the recognition 
of B as the sole wife of A. It would seem, however, that where a mar
riage entered into in England after a divorce there is concerned, English 
courts will determine the validity of such a marriage according to the 
English rules of Private International Law. The grant of a decree of 
divorce in England, followed by a marriage ceremony there, especially 
if the other spouse is domiciled in England, appears to justify the para
mountcy of English law including English Private International Law. 
In England 106 and in Germany,107 the courts, when faced with a divorce 
of Italians in Switzerland and a subsequent attempt to enter into a 
second marriage in England or Germany respectively, have dealt with 
these two problems as separate principal questions. The result was that 
the Swiss divorce was recognised, but the party whose divorce was thus 
accepted was not allowed to marry again, because Italian law at the 
time fore bade divorces and remarriages of their nationals. Since neither 
English nor German law had a paramount interest in making the effect 
of the Swiss divorce prevail over the incapacity to marry again according 
to Italian law, the result is explicable but not desirable. Consequently 
the Hague Convention of 1968 on the Recognition of Divorces and 
Legal Separations of 1 June 1970 has created a regime of the type 
advanced here. lOS 

68. Incidental or preliminary questions in the conflict of laws have 
hitherto been regarded as restricted to questions of private law. How
ever, this is not necessarily so, for they may also involve matters outside 
private law which are commonly said to be of a public law nature. 
In this case the preliminary question may be said to constitute a datum, 
seeing that foreign public law cannot be applied. IOU Thus a foreign rule 
of the road or of the high seas 110 may have to be taken into account in 
order to determine whether or not a person whose liability is governed 
by another legal system has offended against a standard of care. 
Similarly, in order to ascertain whether a foreign pilot was a com
pulsory pilot it may be necessary to examine whether according to for-
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eign law a duty existed to accept the pilot and to submit to his orders,111 
and a foreign prohibition forbidding the performance of certain trans
actions may excuse the failure to perform a contract governed by English 
law.112 The question has been put whether the last-mentioned con
clusion reflects the respect for a foreign datum 113 or a rule of Private 
International Law of the forum. 114 While the practical consequence is 
the same, no matter which explanation is preferred, if the contract is 
governed by the lex fori, it is of importance when it is governed by a 
foreign legal system other than that of the place of performance. If the 
prohibition in the country of performance is taken into account by the 
forum, because a rule of Private International Law of the forum so 
requires, the result must be the same if the contract is governed by a 
foreign lex causae. If, however, the prohibition is treated as a datum, 
it can only be taken into consideration if the law governing the contract 
attaches consequences to it. 

The answer to the question which solution is the corr.ect one must 
depend upon whether or not a prohibition by the law of the place of 
performance is regarded as so intimately linked to the contract and thus 
to the law governing the contract that it must be treated as a preliminary 
or incidental question. On the other hand, if such a prohibition is 
regarded as always relevant in the forum, no matter whether the contract 
is governed by the lex fori or foreign law, it is obvious that a separate 
rule of Private International Law of the forum is required.ll5 

69. Conversely, incidental or preliminary questions of a private law 
character may be raised by rules of public law.116 Since the latter are 
self-delimiting 117 and do not contain, or rely on, choice of law rules, 
the question whether any legal notions employed by them refer to in
stitutions of domestic law only or also to the same institutions in foreign 
law must remain a matter of construction.t18 Yet irrespective of whether 
the notion employed by the rule of public law of the forum includes the 
same notions abroad or not, the latter must be taken into account in one 
form or another. If the reference to foreign law is clear, the foreign 
institution must be taken into account in virtue of the reference to it; 
if there is no reference to foreign institutions, any forei~n situations 
corresponding to the domestic notion will be taken into account as data. 
In either case it may be necessary to resort to the process of sub
stitution 119 in order to determine whether the institutions are inter
changeable. 
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Section 32. Conflict of Laws in Time 120 

70. In substance a conflict of laws in time can arise in one of three 
forms. The rule of Private International Law of the forum, or the situa
tion attracting the connecting factor, or the lex causae may change. 
Of these, changes in the lex causae present much the most important 
and difficult problems of time in the conflict of laws, especially when 
the change purports to have retrospective effect.121 In fact, the so-called 
retroactive effect resolves itself into two separate effects. Either the 
subsequent legislation purports to affect ex nunc the previously existing 
situation,122 or ex tunc. Only the latter effect can properly be regarded 
as retroactive. Thus two different questions must be put: the first is 
whether the law applies to an existing legal relationship; if the first is 
answered affirmatively, the second is whether the law applies ex tunc. 
The first involves a question of the conflict of laws in time; the latter 
involves the interpretation of domestic law found to apply to an existing 
legal relationship. 

It is generally believed that the lex causae should be applied in its 
entirety,123 and much thought has been expendesI by writers on domestic 
law to determine in what circumstances supervening legislation is to be 
applied, with or without retroactive effect, to situations which have 
materialised previously, in the absence of specific indications that the 
rule is to have retrospective effect. The results of this investigation in 
what may be called the two-dimensional field can be put to use where 
the situation becomes three-dimensional through the addition of space 
in the form of rules of Private International Law.124 If it is admitted that, 
in the sphere of one legal system alone, subsequent legislation applies 
to past occurrences, if they represent a continuous relationship 125 the 
question whether such subsequent legislation applies in space pre
supposes, once again, that the relationship is continuous. If it is not, as 
for instance in the case of succession, where the law of the last domicile 
(or nationality) of the deceased operates upon his death (at least in 
respect of movables) and as a result of it, or in the law of tort where the 
lex loci delicti or the lex fori or even the law governing the relationship 
between the parties is determining, any subsequent legislation must be 
disregarded,126 because it does not apply to an event which has spent 
itself and does not constitute a continuous relationship. If the relation
ship is continuous until performed, such as a contract, it is subject to 
any subsequent changes in the law applicable.127 At the same time it 
must be remembered that even when a relationship is continuous, sub-
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sequent legislation may not be applicable because it may have to be 
characterised differep.t1y, with the result that the subsequent legislation 
is covered by another rule of the conflict of laws and that some other 
legal system applies to the latter.128 Thus the merger of two companies 
and the creation of a new company may be governed by the law of the 
country where the companies are incorporated; a subsequent statute 
enacted by the country of the place of incorporation discharging the 
new company of all debts incurred by the predecessor companies is 
governed by the law applicable to the respective contractual obliga
tions.129 

If these principles are accepted, the personal law of the deceased at 
the time of his death (Paraguayan law) was applied correctly to a will 
disposing of movable estate in England, and subsequent Paraguayan 
legislation declaring the estate to be property of the Paraguayan nation 
was rightly disregarded,130 for both reasons indicated above: the death 
crystallised the law of succession, and the subsequent legislation was 
characterised not as falling within the field of succession but of ex
propriation. The latter was governed by the lex situs, English law, and 
not by the law of the last domicile of the deceased, which was Para
guayan.131 

With equal justification the personal law of the testatrix, Austrian law, 
as it was in force at the time of her death, was applied in Re Aganoor's 
Trusts 132 to a settlement in the nature of substitutions contained in the 
will which was valid according to Austrian law in force at the time but 
had been invalidated by subsequent legislation of the Italian successor 
State. The fund was situated in England, where it had been paid into 
court and where successive interests were lawful. Thus the will, valid 
according to the law of the testatrix's domicile at the time of her death, 
could be given effect in England since the lex situs, English law, which 
determined the nature of the proprietary interests in the hands of the 
beneficiaries, allowed interests in the nature of substitutions.l33 

On the other hand, in Nelson v. Bridport 134 Sicilian law as it stood 
at the time of the action (and prohibited substitutions) and not as it 
stood at the time of the testator's death (when substitutions were lawful) 
was applied to a will containing a settlement of land in Sicily. However, 
Sicilian law was both the law governing the succession and the lex situs 
governing the nature of proprietary interests in the hands of the bene
ficiaries. Thus a subsequent change of Sicilian law altering the nature 
of the proprietary interests created some time previously and now vested 
in the succeeding beneficiaries had to be taken into account, because 
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proprietary rights are governed by the lex situs, irrespective of the 
validity of the will. The latter remained valid but had become in
effective.135 Any charge of "petrification" is inappropriate, since the 
lex situs can impose modifications of the proprietary interests in the 
hands of the beneficiaries at any time. 

Both cases show once again that subsequent legislation which mo
difies previous law may have to be characterised differently from the law 
which it purports to modify. The former may concern a question of 
succession, the latter may vary the nature of proprietary interests availa
ble to be held inter vivos, or it may involve expropriation; the former 
may deal with the creation, merger or extinction of companies, the latter 
with the discharge of contracts entered into by these companies. 
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PART IV. CONCLUSIONS 

71. The purpose of these lectures was to examine the nature, th'" 
function and the structure of Private International Law. The need tl. 
determine the application of law in space has existed throughout the 
ages, but the aims and the methods which determine its sphere of 
operation have never crystallised. The nature of rules of private law, 
the discretion of individual legal systems, subject only to the overriding 
control of customary International Law, the international character of 
rules of Private International Law, constitutional principles which can 
balance the choice of law in a Federal State, sociological and teleological 
considerations have been called in to provide criteria of general or inter
national validity. 

The foregoing examination has shown that every one of these theories 
or basic ideas has re-appeared over the ages in a slightly modernised 
guise. Yet some fundamental insights have emerged. Unlike in the realm 
of public law, where governmental action is paramount and where the 
sphere of operation is necessarily circumscribed by the need not to 
impinge on the legitimate sphere of operation of other governments, 
private law is not so restricted. Its sphere of application, embodied in 
a set of rules of Private International Law, is only controlled in sub
stance and not territorially by the general rules of Public International 
Law which prohibit illegal discrimination and demand the observance 
of minimum standards of behaviour. At the same time, Public Inter
national Law has developed a set of rules of the conflict of laws for the 
use of international tribunals, but these rules differ in nature and func
tion from those which form part of domestic law, and there is no hier
archy of norms. Modem doctrines which rely on a balance of govern
mental interests or of substantive rules find their justification in the law 
and Constitution of the United States, where the law is homogeneous, 
the laws of the member States are on an equal footing, and the Supreme 
Court watches over the balancing act. Their usefulness outside such a 
special framework remains doubtful. In the end the exercise of discretion 
by individual legal systems in devising rules of Private International Law 
is only matched by the need to provide certainty frbm the outset, except 
perhaps where torts are involved. 

In these circumstances each domestic legal system on its own, without 
any specific directives by Public International Law, must determine 

125 



whether it will regard itself as closed, self-sufficient and complete, except 
where it makes specific concessions to foreign law or whether it regards 
itself as primarily restricted to situations having a connection of a per
sonal or territorial character with the country of the forum. The trend 
in the United States appears to be in the former direction; that elsewhere 
in the world points in the latter direction. 

The structure of the rules of Private International Law reflects these 
trends. Their formulation in terms of orthodox rules of the conflict of 
laws, or as spatially conditioned internal rules, their detailed or rudi
mentary character provides a pointer. The view appears to receive grow
ing support that foreign law occupies a place concurrently with domestic 
law and that the structure of domestic rules of Private International Law 
may not be able to take sufficiently into account the different character 
of foreign law and legal institutions as well as different choice of law 
rules. This realisation has led to a greater emphasis on the importance 
of characterisation (qualification) and of renvoi and to the development 
of sophisticated solutions, and has also accorded its proper place to the 
preliminary question by conceding a role to the rules of Private Inter
national Law of the foreign lex causae. At the same time, the foreign 
legal system chosen as the lex causae is not allowed unlimited power, 
and subsequent foreign legislation may find its match in local rules of 
conflict of laws in time. 
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non-recognition, effect, 77 

Renvoi, 101, 104-106, 108, 109 
Concealed, 105 
connecting factor, interpretation, 

94-95 
contract, 105 
critique, 105 
International Tribunals, 68 
simple, 104 
tort, 105 
total, 104, 105 
transmission, 69 

Result Selecting Rules, 39 
Retroactive Effect 

of Law, 21, 113 

Savigny, 21, 22, 23, 35 
Spatially conditioned rules, 21, 30, 31, 

38,67, 93, 100, 101, 112 
characterization, 101 
foreign law, 100 
preliminary (or incidental) question, 

112 
Substance 

Rules ad litis decision em, 7 
Statuta 

Mixta, 20 n. 131 
Personaiia, 7-11, 20 n. 131 
Realia, 7-10, 20 n. 131 

Statutists, 7-12 
Baldus, 9, 11 
Bartolus, 9, 11 
Belleperche (Bellapertica), 8, 12 
critique, 10-11 
De Salins, 8 
doctrine, 7 
Guillaume de Cun, 8 

Internationalist, 11 
Revigny (Ravanis), 8, 12 
Universalist, 11 

Story, 19-20, 35 
Substantive Law, 30 

choice determining, 39-42 
see also Cavers; Currie; statutists; 
Wachter 

Substitution, 102, 103, 108 
Succession, 

international conflict of laws, 73 

Territoriality, 
critique, 20, 21, 25-26 
doctrines, modern, 24, 27 
effect, 19-20 
International Law, 20, 25 
laws, of, 15, 18, 19-20,35,45 
local law theory, 28 
United States, 35 

Torts (see also Delicts), 9, 34, 36, 38 
Foreign Governments, 74 
international conflict of laws, 73 
renvoi, 105 

Transposition, 102, 103 

United States, 
Common Law, not Federal, 33 
Common core, 33 
Private International Law 

not Federal, 33 
recent doctrines, 33-36 

Statutory modifications as source of 
conflicts, 33 

Supreme Court of, 
conflicts solution, 33-36 
special needs, 43 
uniqueness, 43-44 

Universality 
Doctrine of choice of law, 7, 11, 13, 
35 

Governmental interests as connecting 
factors, 35 

Territoriality of Laws, 45 
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Validation, 
Ehrenzweig, 30 
Principle of, 31 

144 

Wachter, 20-21, 22, 30, 38 
Ehrenzweig, 30 
lex fori doctrine, 21 

Wills, Form, 9, 101 




