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Foreword

By the time this book is published it will be about three years ago that Avril
McDonald suddenly passed away, at the age of 44, on 13 April 2010. She left
behind a large group of friends and colleagues and a lot of unfinished projects.
There was so much that she had wished to achieve and that she was passionate
about: her friendships, her research projects, her students. Avril lived an intense
life in which she demanded much of herself and of others, including her students,
in order to realise the best achievable results. She could be very critical of herself
and could be very straightforward to others, but her enthusiasm and humour made
it acceptable to everyone.

Avril had worked very hard to reach the position which she had attained in
2010. In May 2009 she was appointed as Rosalind Franklin Fellow in International
Law and Contemporary Conflict at the University of Groningen in the Netherlands
and in 2010 she would have become adjunct professor and entitled to use the title
of professor. In this professorship she would have combined her expertise in
international humanitarian law (IHL) with questions related to the use of force in
international law, in particular on the role of non-state actors in international
conflict. Avril graduated in law in 1987 at Trinity College, Dublin. However, the
first years of her career were not dedicated to law but to journalism as she obtained
a graduate diploma in journalism in 1988 and worked for various journals and
magazines in Ireland, Australia and the USA, mainly in New York. In 1995 she
had returned to the study of law and obtained an LLM in Human Rights and
Emergency Law from Queens University in Belfast. Combining her skills as a
journalist and her knowledge of international law she worked at the International
Criminal Tribunal for the Former Yugoslavia as a Legal Assistant in the Press and
Information Office in 1996 and 1997. Her scholarly ambition did not stop there and
she started working on a Ph.D. thesis at Queen’s University Belfast which she
completed in 2002, while at the same time working in The Hague and at the
T.M.C. Asser Institute as managing editor of the Yearbook of International
Humanitarian Law (1997-2007) and as Head of the international humanitarian law
section at the Asser Institute. Her increasing academic contributions were com-
bined with various teaching posts at various universities in the Netherlands,
including in Groningen, where she succeeded Professor Frits Kalshoven in 2004 as
the lecturer on the course in international humanitarian law.
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Avril was a remarkable teacher, capable of making a 7-week course in IHL,
only a half-semester course, to one of the most intense, valuable and also most
liked courses in the curriculum for students specialising in international law. In
these lectures she really tried to share with the students her passion for this area of
the law. With her energetic presentations, her humour, her sometimes provocative
style, she left a great impression on many groups of students and aroused a lasting
interest in IHL for many. Avril used all her talents in her teaching, but she also
worked very hard to prepare fully for each class and for giving students all she had.
She could be very demanding and critical, but at the same time she would always
be there for students to help them to learn from her critique.

In about 10-20 years Avril was able to become an expert in the field of
international humanitarian law as is evident from her growing list of publications,
her participation in training programmes and summer schools in various countries
and for audiences ranging from the academic to the military, her active involve-
ment as an organiser, the chair and most often a speaker in dozens of conferences
and seminars in many places around the world. With her new appointment as the
Rosalind Franklin Fellow at Groningen University she was about to reap the fruits
of all her work. She had worked on a book on private military contractors in armed
conflict, a project she had hoped to conclude soon, and was active in developing
her Rosalind Franklin project in which she would focus on various aspects of the
use of armed force by non-state actors and the consequences thereof for the further
development of the law of peace and security and international humanitarian law.
With this project she would investigate and comment on international legal
developments on the basis of an understanding of the changed nature of conflicts in
the world and the involvement of not only states and their armies, but a variety of
armed groups, terrorists and criminal organisations not under the control of state
authorities.

Avril’s motivation and inspiration was in essence a humanitarian one; interna-
tional human rights and the application of the concept of humanity to international
and internal conflict were her driving force. Armed conflict and international law, in
search of the human face is therefore a very fitting title for this book dedicated to her.
This book is a tribute to Avril from her friends and colleagues. There were many
others who would have liked to contribute but had to be declined for various reasons.

Avril loved books. Her apartment in The Hague was famous for the large
collection of books she had built up, including a huge number of (international)
law books. Her collection of law books has been donated by her family to the
University of Groningen and has been incorporated in the collection of the
University library and can now be used by her colleagues and students. This book
is published with the help of the Avril McDonald Memorial Fund, a fund set up by
her colleague Roseland Franklin Fellows and for which activities are organised
every year to replenish the fund. The fund is intended to support talented young
scholars in realising their academic dreams. The book would not have seen the
light of day without the relentless efforts of Brigit Toebes and in particular
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Mariélle Matthee. In the editorial phase Mathilde Bos has assisted very effectively
in the preparation of this book for publication.

We are confident that this book will not only be regarded as a tribute from those
who have contributed, but will also help everyone to remember Avril McDonald
for the very special person she was.

Groningen, Spring 2013 Marcel Brus
Professor of Public International Law
University of Groningen
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A Lit Beacon in the Dark

On the Academic Work of Avril McDonald

Avril McDonald’s work can be characterised as being rich and diverse in nature:
diverse were not only the topics she discussed, but also the perspectives she
skilfully imagined and defended. Her work reflects a thorough understanding of
what goes on in situations of armed conflict. She addressed topics and questions
that were not part of mainstream research and could run counter to viewpoints
defended in international politics. For instance, she wrote on the conflict between
the Israelis and the Palestinians before most others did.'

Her research was of high quality, and being a journalist by education and using
her writing skills allowed her to make her publications accessible to both lawyers
and non-lawyers working in the field of international humanitarian and criminal
law. Furthermore, her frequent use of metaphors and references to well-known
expressions in the English literature made her work enjoyable to read.”

One approach that runs as a common thread through Avril’s work will be
discussed more elaborately in this introduction: she searched for the human face of
international humanitarian and criminal law in the day-to-day reality of armed
conflict.

! See Chap. 6. See also Handmaker and McDonald 2006b.

2 For instance, she humorously mentioned the current address of the International Criminal
Court (Moon Road) and the analogy with its function did not escape her; its role being ‘to shine a
light into the darkest depths of human behaviour’, McDonald 2004b. Furthermore, when
discussing the challenges of and the responses to terrorism and international law, she compared
the vision of the American politicians with the words used by Lewis Carroll in Alice in
Wonderland to describe the misperceptions of the human mind, ‘through the looking glass’
effects (McDonald 2002a, p. 71). In her contribution on the Bosnian war chamber, she used the
following metaphor: ‘the goliath of international justice such as the ITCY’, McDonald 2009,
p. 328.
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The Human Face

Looking for the human face of the international law of armed conflict can have
many aspects. For Avril, it meant, in the first place, insisting on the special
character of international humanitarian law itself. She recognized that the
construction of a legal system for situations characterised by chaos, anarchy,
violence and mutual distrust is in itself a very valuable event and at the same time
a delicate path to tread. She defined it in one of her contributions:

The law of war is called international humanitarian law not because it is obvious that
humanity should exist in war but because it is not obvious at all to those who fight these
wars, as opposed to those who legislate for them. Because of the natural human tendency
to lose all inhibitions when fighting in armed conflict, the need for humanity in war has
had to be implanted into the rules regulating this most barbaric of human activities.”

International humanitarian law is built on the recognition of two opposite sides of
humanity. On the one hand, the term ‘human’ refers to the sympathetic kindness of
members of the human race, for instance the human capacity for compassion, which
is reflected in the protective scope of international humanitarian law; the protection
of those not directly involved in the armed conflict.* On the other hand, it refers to
the fragility of the human race, its ‘dark side’ and capacity to destroy. According to
Avril, the construction of humanitarian law is based on a simple attitude of good
sense and self-preservation, as she expressed in the following sentences:

..., it [IHL] seems to be and is a question of good sense and self-preservation: do unto
others as you would have them do unto you. This system of reciprocity only works,
however, where there are two or more enemies who, as much as they might despise one
another, are committed to observing the rules out of a sense of prudence, economy, self-
preservesltion and advantage, or a combination of some or all of these and other motivating
factors.

She recognised that it is not purely for idealistic purposes that international
humanitarian law has developed, but that it is actually based on common sense and
on a very realistic view of human behaviour that calls for a clear and obvious
incentive to obey rules regulating the conduct in armed conflicts. She stated:

...This has been done for reasons that are not necessarily purely altruistic but because
usually it has been considered to be militarily advantageous to do so. Humanity and
advantage thus should not be seen as principles of the law that are naturally diametrically
opposed and in conflict with one another; in fact, they are closely related and can be
mutually reinforcing.®

For the protection of this vulnerable construction of humanitarian law, Avril
always looked at the essence of the rules on the one side, and at the reality of

3 McDonald 2008a, p. 244.
See Chap. 3, Brollowski.
McDonald 2008a, p. 243.
Ibid., p. 244.

a wn A
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today’s armed conflicts on the other. Are the rules still apt to the current situations;
do they need to be adjusted? Where can and do we need to expand the rules of
humanitarian law to guard the human face? Where do we need to refrain from
applying the rules too strictly to keep in line with the pace of people and to prevent
the disobedience of the rules of international humanitarian law?

Making a Real Connection with the Lives of People Directly
Affected by Armed Conflicts

Avril’s interest was undeniably in people affected by the reality of armed conflicts.
The chosen topic for her Ph.D. on the rights to legal remedies of victims of serious
violations of international humanitarian law and her first publications on how
justice can be rendered to women, victims of violence and rape already illustrate
her empathy with people who suffered from armed conflicts. From these first
studies, she concluded that looking for victims’ justice, without making
connections with their lives, and without making them part of the process, will
not lead to reconciliation:

Above all, victims need to be consulted and listened to. Presuming to know what victims
want and imposing ‘solutions’ on them that seem to have no real connection with their
lives will not assist in promoting reconciliation.’

The wording ‘above all’ indicates how important this conclusion had become for
Avril; to make a ‘real connection’ with the lives of the people directly affected by
armed conflict. This approach, which could be referred to as looking for the human
face of armed conflicts, is a core element in her work. If her position as a scholar
could be characterised in one sentence, it might be described as ensuring that this
real connection took place by promoting attention to the unheard voices of the
people concerned, over and over again. Whether it be women raped during armed
conﬂict,8 or the Palestinians,9 or the victims of serious violations of international
humanitarian law in general,'o or the ‘hors de combat’ or ‘unlawful combatants’
after September 11,'! or the victims of the use of depleted uranium, 12 she tested the
ability of international humanitarian and criminal law to respond to their concerns.

Her concern with people directly affected by armed conflict went beyond the
obvious categories of victims of armed conflict; it extended to all people who are
directly touched by armed conflict, whether in their position as victims or as
military. She examined, for example, the legal status of military and security

7 Ph.D. research of Avril McDonald, on file with the T.M.C. Asser Institute, p- 292.
8 McDonald 1998, pp. 72-82.

° Handmaker and McDonald 2006b.

19 McDonald 2006a, pp. 237-276. McDonald 2007a, pp. 34—44.

""" McDonald 2002b, pp- 206-209. McDonald 2008a, pp. 219-262.

12 McDonald 2008b, pp. 251-278.
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subcontractors as an emerging group of civilians, directly or indirectly linked to
hostilities and armed conflicts for whom there is a clear lack of international legal
regulation that provokes questions concerning their international criminal liability
or their status as prisoners of war.'> She was aware of the ambiguous position the
contractors were in, but she also had an eye for the realities of today:

There is an almost inherent prejudice against and suspicion of PMCs [private military
companies] and military and security contractors, and an assumption that the practice of
contracting must be limited as must be the roles performed by subcontractors. Yet, these
deeply held beliefs are challenged by the realities of modern war making and conflict. The
growth in PMCs is a direct response to the rising demand for their services.'*

She saw it as the responsibility and the challenge of international and national
lawyers to take into account the concrete circumstances of the armed conflict, or of
the post-conflict situation. Reconciliation cannot take place without the voice of
victims and obedience of the rules of armed conflict depends on the willingness
and capacities of soldiers to obey them. She stressed the importance of holding on
to the essential principles of international humanitarian and criminal law. At the
same time, she invited researchers and politicians to be attentive to changing
circumstances of the people involved in armed conflict that would have an
influence on their capacity to obey the rules or on the capacity of the people
affected by armed conflict to come to reconciliation. For instance, in her
contribution on the unlawful civilian participation in hostilities, she stated:

Clearly, the investigation and the discussions cannot be purely academic, given that the
phenomenon of unlawful civilian participation in hostilities has serious operational con-
sequences. The close involvement of the military in these efforts is to be welcomed and
further encouraged.'®

Greater Justice as a Lit Beacon: The Role of Time
and Developments

Time is an important element in the way Avril considered developments in the
area of international humanitarian and criminal law. Repeatedly, she ended her
conclusions with the words ‘only time will tell.”'® She realised that the ideal world
reigned by justice is not established in a day, that our understanding and
knowledge of today is insufficient to find all-inclusive solutions. She included the
element of time as a valuable element, able to help us find our way in the quest for
justice. She also realised that, on the other hand, there is urgency wherever war
crimes touch humans. “Nothing can turn back the clock™'” for those who have

3 McDonald 2005, pp- 215-253. McDonald 2007b, pp. 357-401.
* McDonald 2005, p. 247.

> McDonald 2004a, p. 32.

16 For instance, McDonald 2000, p. 26.

7 McDonald 2007a, p. 34.
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suffered greatly during armed conflict. Any justice or development in the legal
system of international humanitarian law will come too late for them. This urgency
can easily lead to the question “How can justice ever be made meaningful for such
people?” and may lead to an attitude of frustration and despair. Avril had the
ability to remain focussed on the realistic possibilities of nowadays and not be lost
in expectations which are too high. She recognised the important accomplished
steps, even if they were small, and emphasized the importance of protecting this
accomplished work. An example is her publication on the rules on protecting
persons hors de combat and the challenges that post-11 September brings along for
a suitable interpretation of these rules:

... the laws of war draw a line. Some things can never be justified on any account... What
is absolute in the rules codified in the treaties is as far as we have managed to come so far
in terms of the quality of mercy. International humanitarian law, as most particularly
shown in its rules protecting persons hors de combat, is a statement of the extent, and
limits, of our humanity in war. It represents a great success in terms of law making, but in
terms of humanity it is a very small step. If only for that reason, the line should be held and
not breached.'®

In a similar way, she looked at the establishment of the International Criminal
Court (ICC) and its functioning. Not neglecting in any way the fruitfulness of a
critical approach, she proposed a different way to consider the ICC: “The best way
to look at the ICC is not as a court, although it surely is, but as a centrifuge of a
globalised system of prevention and punishment of international crimes.”'® By
proposing this adjustment of perspective on the ICC, she invited the readers to
temper their expectations in view of the realities of the limited resources and
capacities of the ICC. At the same time, by renaming the role of the ICC, she
shifted the focus of the readers from its incapacities to what the ICC is capable of
doing today and thereby acknowledging the important step forward that its
establishment can mean for the quest for greater justice. She ended:

It seems fitting that the ICC’s temporary seat is on a road in The Hague called Maanweg
(moon road), given that its role is to shine a light into the darkest depths of human
behaviour. For now, the question of how to make criminal justice really tangible to women
victims of international crimes remains unanswerable but at least we can now seriously
pose it and a start has been made in moving towards confronting the problem of inter-
national criminality with the beacon lit in The Hague.*®

During her life, Avril carried out valuable and highly qualified research on various
topics in the field of international humanitarian and criminal law. But more
importantly, it was her attitude as a humanitarian lawyer that expresses the essence
of humanitarian law; she remained attentive to the people directly affected by

18 McDonald 2008a, p. 248.
19 McDonald 2004b.
20 Tbid.



XX A Lit Beacon in the Dark

armed conflicts and their perspectives and priorities. Through her care, their
concerns found a way to be heard by the larger audience working in the field of
international humanitarian and criminal law.

Mariélle Matthee
Managing Editor
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Chapter 1

Fighting by the Principles: Principles
as a Source of International
Humanitarian Law

Jeroen C. van den Boogaard

Abstract The rules of international humanitarian law of armed conflict are codified
in a rather extensive body of treaty law. In addition, extensive research has been
conducted into the rules of customary international humanitarian law. The author of
this contribution will argue that there is another important source of positive
international humanitarian law: principles of international humanitarian law. In this
chapter, the role of the principles of international humanitarian law, the functions
they perform and their legal significance as a source of international humanitarian
law will be assessed. With general public international law as its starting point, the
chapter discusses the sources of international humanitarian law. It explains the
important role of the Martens Clause and provides examples of how the principles of
international humanitarian law may be applied in contemporary armed conflicts.
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Upon my face I’ve got to put on a smile,
make up my mind just to walk more miles
Because I know that it is not an easy road.

(from the ‘Not an easy road’, by Buju Banton)

I met and worked with Avril McDonald when she was Head of the International
Humanitarian Law and International Criminal Department of the Asser Institute.
Avril was an inspirational woman with a lively personality. I am thankful for
having known her also on a personal level. She was an important inspiration for
me personally, and also for this chapter.

1.1 Introduction

In the spirit of the title of this book, this chapter will deal with a topic that is very
significant for the search for a human face of international law, both during armed
conflict and in peacetime. It concerns the rules concerning the protection provided
by international humanitarian law. There are detailed rules for the protection of
those who do not, or no longer participate in hostilities, such as civilians, wounded
and sick military personnel and persons who are deprived of their freedom in
connection with a conflict. In addition, international humanitarian law limits the
weapons and methods of warfare that may be used during armed conflict. These
rules aim to preserve a sense of humanity in armed conflict, while recognising that
there is a need for the members of the armed forces to use armed force in order to
defeat their enemy. '

! Kalshoven and Zegveld hold that: “the ‘limits’ of the law of war may be distinguished into
principles and rules. Overriding principles are military necessity and humanity. The first principle
tells us that for an act of war to be at all justifiable requires that it is militarily necessary: a
practical consideration; and the other, that the act cannot be justified if it goes beyond what can be
tolerated from a humanitarian point of view: a moral component. Obviously these are extremely
broad principles: over time, they have been elaborated into ever more detailed principles and
rules”. Kalshoven and Zegveld 2011, p. 2.
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The rules of international humanitarian law are codified in a rather extensive
body of treaty law.? In addition, extensive research has been conducted into the
rules of customary international law, notably by the ICRC.? In practice, however,
it is not the detailed set of rules of the Geneva Conventions and the other treaties of
international humanitarian law that are normally taught to and applied by the
weapons bearers, but the principles.* Soldiers will apply these principles of
international humanitarian law to any situation they are confronted with, mixed
with their own considerations of common sense and the orders they have
received.” Even though compliance with international humanitarian law is mea-
sured on the basis of the question whether specific rules of international human-
itarian law have been violated, the rules that soldiers apply are directly extracted
from a very restricted amount of principles. Soldiers are comfortable with these
principles because these are the main focus in their military training and exercises,
together with a limited set of basic rules. Even on the operational level at higher
headquarters, when planning military operations, most of the time the specific
rules cannot be applied in the conduct of an armed conflict, since the distance to
the battlefield is too large and the operations are still in their planning phase.® It is
for example not yet possible to determine what the status is of persons that may be
encountered during the operation: are they civilians or members of the opposing
force? Are they perhaps civilians who lose their protection against direct attack
because they are participating directly in the hostilities? Therefore, the operation
plans will refer more generally to the principle of distinction.

These examples underline the importance of the principles of international
humanitarian law as a source of positive international humanitarian law. It seems
that the role of these principles is sometimes underestimated by international and
military lawyers in their desire to formulate detailed rules for the parties to a
conflict. As will be argued below, the role of the principles is crucial in the legal
framework that governs armed hostilities. But the relevant questions are the fol-
lowing: which are these principles, and how can they be identified? What is the
legal value of these principles? Can they, and if so, how do they, translate from
abstract and broad principles of international law into more detailed rules of
conduct on a battlefield? And how do they relate to the rules that can be found in
the traditionally dominant sources of treaty law and customary international
humanitarian law?

2 The ICRC IHL treaty database lists 102 IHL treaties and documents. See: http://www.icrc.org/
eng/resources/ihl-databases/index.jsp.

3 Henckaerts and Doswald-Beck 2005a, Vol I-1I.

* This is reflected in the various contributions to the W. Hays Parks: Teaching the Law of War
Symposium, published in the IDF Law Review, issue 3, (2007-2008); Particularly Turns 2007—
2008, p. 31; Adler 2007-2008, p. 38; Sénéchaud 2007-2008, p. 52.

5 See generally the ICRC Study on the Roots of Behavior in War, Mufioz-Rojas and Frésard 2004.
S This applies particularly for ground operations. The planning process of preplanned airstrikes
against specific military targets will normally allow the planners at a higher headquarters to apply
the detailed rules on targeting in full.


http://www.icrc.org/eng/resources/ihl-databases/index.jsp
http://www.icrc.org/eng/resources/ihl-databases/index.jsp

6 J. C. van den Boogaard

This chapter will discuss the place, function and relevance of the principles of
international humanitarian law. To this end, the contribution will provide a short
overview of the role of principles in general public international law, in relation to
the other traditional main sources of international law. Subsequently, the concept
of principles of international humanitarian law will be explored, in particular the
role they may play and in which situation they are relevant. In this respect, the
significance of the Martens Clause will also be discussed.

1.2 Principles in General Public International Law

The first question to be answered is which role principles play in international law.
The prominent place of principles of international law as one of the three major
sources of international law’ has paradoxically not led to a general acceptance of
its place, function and relevance in international law.®

The principles of international law may be defined as the more general notions
behind specific rules. This means that they are the inspiration for the rules and may
also be used as a means to interpret specific rules. As such, “principles have a
wider scope of application and also more far-reaching consequences than rules. In
other words, principles lay down broad generic normative obligations. Conversely,
the existence of specific rules confirms the existing legal value of the principles
from which they derive. Principles constitute a more important or fundamental
standard than rules”.” Dworkin draws a distinction between three different types of
norms: policies, legal principles and legal rules. He characterises policies as norms
that describe an objective that needs to be attained. As such, policies are not
legally binding, but they provide a normative quality in political and moral
terms.'® Legal principles and legal rules both provide direction for legal obliga-
tions in particular circumstances, but the character of their direction is different.
Rules apply in an “all-or-nothing fashion”.'" In other words: if the rule applies,
the answer it provides must be accepted. Principles carry more weight than rules:
they must be followed by decision makers, if relevant, “as a consideration

7 Article 38 of the Statute of the International Court of Justice (ICJ) refers to “the general
principles of law recognised by civilised nations” as one of the three major sources of
international law. The Statute of the International Court of Justice, San Francisco, 26 June 1945,
Trb. 1971, No. 55, http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0.

8 See for example Degan 1992, p. 1, stating that “[n]o other source of law raises so many
doctrinal controversies as the general principles of law ‘recognized by civilized nations’ (...)
Writers disagree on the substance and content of general principles of law, as well as their legal
scope and relationship with the other main sources, namely treaties and customary law”; See also
Shaw 2008, p. 99; Mosler 1995, p. 517; Henkin 1989, p. 61; Lammers 1980, p. 53.

® Van Hoof 1983, p- 149; See also Petersen 2008, p. 287.

1 Dworkin 1977, p. 22.

"' Ibid., p. 24.
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inclining in one direction or another”.'? The larger weight that is attached to
principles does not, however, automatically lead to a conclusion that principles of
international law would be superior to rules in the sense that they would be able to
supersede or correct rules.” Principles function as a basis for specific rules, assist
in the interpretation of those rules and fill gaps where necessary.

Principles of international law, as now incorporated in Article 38 (1) (c) of the
ICJ Statute, should be regarded as an independent source of international law.'*
Unfortunately, international courts normally refrain from revealing the method-
ology that is used to identify principles of international law.'> Nonetheless, it is
clear that the existence of a principle may be based on a variety of factors, such as
the other main sources of international law, other multilateral sources and the
conduct of states and other actors in the international sphere. This includes what
may be loosely described as ‘soft law’ sources, as produced by states and the
organs of international organisations.'®

It seems to be unnecessary to draw a distinction between the legal significance
of the principles of general international law and the principles of its sub-bran-
ches.!” Some principles are relevant to the entire corpus of international law (such
as pacta sunt servanda), and some are only directly relevant to one or more sub-
divisions of international law (such as the principle of distinction in international
humanitarian law). In international law, principles may be characterised as
“general legal standards overarching a whole body of law governing a specific
area”.'®

The prominence of conventional law, as a source of strong obligations for states
and non-state actors'’ during armed conflict, is without debate. In addition, the
importance of customary law as a source of international humanitarian law is
evident.”” International judicial bodies prefer to use those sources of law that most
prominently express the consent of states to that rule, in order to maximise the
acceptance of their rulings by states.?' Therefore, it is useful to review the practice
of these courts with respect to the link between customary law, treaty law and
principles. However, neither the ICJ, nor its predecessor, the Permanent Court of
International Justice (PCIJ), has referred expressly to the principles of international

12 Ibid., p. 26.

13 Lammers 1980, p. 69.

Contra, for example Cheng 1953; For an overview, see Lammers 1980, p. 57.
'S Bantekas 2006, p. 126.

Shelton refers to soft law as “any international instrument other than a treaty that contains
principles, norms, standards, or other statements of expected behaviour”. See Shelton 2006,
pp. 631, 632.

17 Simma and Alston 1992, p. 102.

18 Cassese 2005, note 3 on p. 189. See also Chetail 2003, p. 252.
19 Zegveld 2002, pp. 18-26; Pejic 2011, p. 197.

20 See for example Meron 2005, p. 835; Cassese 2005, p. 160.

2l Friedmann 1963, p. 20.
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law as a source.”” Nonetheless, the principles of international law did play a role in
a number of cases.”’

One of the functions of principles in international law in relation to treaty law
and customary law is that of filling the gaps that are left by the other two sources of
international law, as the ICJ apparently did in the Anglo-Norwegian Fisheries
case.”* This function is not disputed.” It was the main incentive to include the
principles as a source of international law in the statute of the PCIJ, because they
would assist in preventing the situation which the PCIJ, and later the ICJ, would
have to conclude to a non liguet.*®

Secondly, principles of international law may also be used as an interpretative
tool. The principles of international law may be invoked to provide guidance in
one direction or another in the event that there is already a rule of treaty or
customary international law in place, but its interpretation in a given situation is
not clear.”” Principles that are applied to fulfil this function come close to being
policies as defined by Dworkin and therefore it could be questionable whether it
still concerns legally binding norms.

Finally, the existence of a corrective function for principles of international law
is strongly disputed. The idea that principles of international law could supersede,
and set aside, rules of treaty or customary law, in order to correct the consequences
of applying that rule to a given situation does not seem favourable at first sight. As
an example, one could think of invoking the principle of military necessity to set
aside the absolute prohibition of torture. The applicable treaty rules leave no doubt
whatsoever that this is unacceptable at all times.”® But for a rule that is less

22 Degan 1992, p. 41.

2 Forthe PCIJ, see for example the Chorzow Case (The Factory at Chorzow (Claim for Indemnity),
Germany v. Poland), Merits, Judgment No. 13, 13 September 1928, PCIJ Series A, No. 17 (1928),
pp. 47-53, http://www.icj-cij.org/pcij/serie_A/A_17/54_Usine_de_Chorzow_Fond_Arret.pdf, and
the Lotus Case (The Case of the S.S. ‘Lotus’), Judgment No. 9, 7 September 1927, PCLJ Series A,
No. 10 (1927), p. 31, http://www.icj-cij.org/pcij/serie_A/A_10/30_Lotus_Arret.pdf; The ICJ has
applied principles of international law in many cases. As an example, the ICJ stated in the Anglo-
Norwegian Fisheries Case: “it does not at all follow that in the absence of rules having the tech-
nically precise character alleged by the United Kingdom Government [concerning the course and
length of straight base lines], the delimitation undertaken by the Norwegian Government in 1935 is
not subject to certain principles which make it possible to judge as to its validity under international
law”. See the Anglo-Norwegian Fisheries Case (Fisheries Case, United Kingdom v. Norway),
Judgment No. 5, 18 December 1951, 1.C.J. Reports 1951, p. 132, http://www.icj-cij.org/docket/files/
5/1809.pdf; For a thorough survey of the practice of the PJIC and the ICJ, see Degan 1992,

pp- 41-53.

2 See supra note 23.

%> Bassiouni 1990, pp. 778, 779.
26 Lammers 1980, p. 64; See also Shaw 2008, p. 98.

?7 Lammers 1980, pp. 64, 65.

28 Torture is prohibited in both international and non-international armed conflicts; See Common

Article 3 (1) (a) to the Geneva Conventions, Geneva, 12 August 1949, United Nations Treaty
Series, Volume Number 75; Article 12, Geneva Convention for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field (GCI), Geneva, 12 August 1949, United
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absolute, the situation may be different. If a rule would blatantly violate the
interests of one party to a dispute, it may seem to be fair to apply a more over-
arching and important principle in order to correct an otherwise inequitable out-
come. It seems that this is what the ICJ did in the Corfu Channel Case where it
applied ‘elementary considerations of humanity’ as a legal basis to set aside other
rules of international law.%’ However, it must be stressed that this should only be
possible where the underlying policies, which in themselves are not legally
binding, would point in the same direction as the principle does. The invocation of
the principle of military necessity in international humanitarian law to supersede
the specific treaty rule of the prohibition of torture can serve as an example. As the
overarching goal (i.e. the policy) of international humanitarian law is to protect
those who do not, or no longer take part in armed hostilities, the principle of
military necessity cannot be invoked to set this aside. Not only because it would be
contrary to the humanitarian policy, but also because torture is militarily unnec-
essary.”” Military necessity is integrated into the specific rules of international
humanitarian law and does not function as a general excuse to set its rules aside.>!
Today, the prevailing view of legal doctrine in international humanitarian law is
that military necessity may only be invoked if it has been expressly mentioned in
the rule itself as a reason to set aside the rationale of that rule.*?

The conclusion is therefore that although the prominence of conventional and
customary international law is a fact, there is still a relevant role to play for the

(Footnote 28 continued)

Nations Treaty Series, Volume Number 75, http://treaties.un.org/doc/Publication/UNTS/
Volume%?2075/volume-75-1-970-English.pdf; Article 32, Geneva Convention relative to the
Protection of Civilian Persons in Time of War (GCIV), Geneva, 12 August 1949, United Nations
Treaty Series, Volume Number 75, http://treaties.un.org/doc/Publication/UNTS/Volume%?2075/
volume-75-1-973-English.pdf; Article 75 (2) (a) (ii), Protocol (I) Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of International Armed
Conflicts (API), Geneva, 8 June 1977, United Nations Treaty Series, Volume Number 1125,
http://treaties.un.org/doc/Publication/UNTS/Volume %201 125/volume-1125-1-17512-English.pdf
; See also Article 2 (2) of the United Nations Convention against Torture (Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment), New York, 10
December 1984, General Assembly of the United Nations, General Assembly Resolution 39/46,
United Nations Treaty Series, Volume 1465, p. 85.

10y, Corfu Channel Case (United Kingdom of Great Britain and Northern Ireland v. Albania),
Judgment No. 1,9 April 1949, 1.C.J. Reports 1949, http://www.icj-cij.org/docket/files/1/1645.pdf,
p. 22.

30 The Lieber Code of 1863 already stated in Article 16 that “Military necessity does not admit
of cruelty - that is, the infliction of suffering for the sake of suffering or for revenge, nor of
maiming or wounding except in fight, nor of torture to extort confessions”. Instructions for the
Government of Armies of the United States in the Field (Lieber Code), 24 April 1863, as
published in Schindler and Toman 2004, pp. 3-20.

31 The doctrine of Kriegsraison geht vor Kriegsmanier that would allow for military necessity to
set aside any other protective rule of international humanitarian law never became part of
international law for exactly that reason; Garraway 2010b, p. 215.

32 Dérmann 2002, p. 250.
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principles of international humanitarian law. The most prominent role, that of
filling the gaps, will be discussed first.

1.3 Gaps Left by the Treaties on International
Humanitarian Law

It seems that the rules of international humanitarian law have been codified very
comprehensively in treaty law. Are there still gaps remaining where the principles
can play a gap-filling function? A first gap that may exist is the situation that one
state is a party to a treaty containing rules of international humanitarian law, while
its opponent or ally is not. Secondly, the nature of a certain conflict may cause
significant problems. Thirdly, problems may arise if third armed actors, like
multinational troops or peace forces are also present in a certain conflict zone.

Rules of treaty law only apply to those states that are a party to the relevant
treaties.”> The good news is that the Geneva Conventions I-IV of 1949 have
attained universal ratification. Therefore, the rules on the protection of wounded,
sick and shipwrecked soldiers, prisoners of war and civilians in international
armed conflicts and the basic protection for Common Article 3 situations apply
universally. These rules apply on the territory of any state and to any party to an
armed conflict. But not all conventions in the field of international humanitarian
law have achieved such an impressive level of ratification. Most importantly, the
Additional Protocols to the Geneva Conventions lack the ratification of a number
of states. The level of ratification is even worse for a number of other conventions
in the field of means and methods of warfare.** Thus, for example, in joint
operations interoperability problems may arise when some forces are allowed to
use certain weapons, whereas other states are not, because the contributing state is
a party to a treaty. These problems may arise with regard to the conventions of
Ottawa or Oslo, prohibiting the use of anti-personnel landmines and cluster
munitions respectively. This leads to different legal obligations for the states
concerned, because some are unable to refer to applicable specific rules.>

Secondly, an applicable rule of treaty law may be lacking because of the nature
of a conflict. The reason for the lack of applicable treaty rules can be caused by (1)
a strict interpretation of the applicability clauses of the treaties, (2) the rather
artificial division found in international law between international and non-inter-
national armed conflict.

33 See Articles 26 and 34 of the 1969 Vienna Convention on the Law of Treaties, Vienna, 23
May 1969, United Nations Treaty Series, Volume 1155, p. 331.

3 See the ICRC IHL treaty database: http://www.icrc.org/eng/resources/ihl-databases/index.jsp.
*> The interoperability issue is however addressed specifically in Article 21 of the Oslo
Convention on Cluster Munitions, Oslo, 30 May 2008. For the text of the treaty, see http://
www.icrc.org/ihl.nsf/FULL/620?0OpenDocument.
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With regard to the applicability clauses, reference must be made to Common
Articles 2 and 3 of the Geneva Conventions, and Article 1 of both Additional
Protocols I and II. Some armed conflicts have a very international character, but do
not take place between two states. The conditions of Common Article 2 of the
Geneva Conventions and Article 1 of Additional Protocol I cannot be said to be
fulfilled, for example, in the type of conflict between a state and a non-state armed
group, or a ‘terrorist’ armed group, on the territory of different states. Gaps may
then exist because in some situations an armed conflict is neither an international
armed conflict in the classical sense, nor an internal armed conflict (or civil war).
This may be because one of the parties to the conflict is not a state, and the
hostilities in the conflict do not (only) take place within the territory of the state
that is a party to that conflict. This gap became most evident when the Bush
administration embarked on its Global War on Terror,*® invoking authority to use
armed force without also accepting the constraints of the rules of international
humanitarian law.?” The ‘seam’ that was exploited here concerned the applica-
bility mechanisms of the major treaties, as contained in Common Articles 2 and 3
of the 1949 Geneva Conventions. The Global War on Terror, that was the response
of the US to the terrible 9/11 attacks, took a legal wrong turn when the type of
conflict between the terrorist network of Al-Queda and the US and its allies
(Operation Enduring Freedom) would not fit neatly into one of the categories of
armed conflicts referred to in the applicability clauses.*® The result was a policy-
driven approach that invoked the authority to use armed force but failed to
acknowledge the conclusion that the protective provisions are also part and parcel
of the decision to use armed force.>® As a result, it was concluded that the rules did
not apply.*® Another example that is difficult to fit into the applicability clauses is
the war between Israel and Hezbollah in 2006.*'

It has now convincingly been argued that if an armed conflict is not of an
international character, it must therefore be of a non-international character, and

3 Also, API, supra note 28, does not apply because the United States is not a party to it; See Hays
Parks 2010, and compare Corn 2009, pp. 4-9; See also the ICRC IHL report for the 2011 Red Cross
Conference: ‘Report on IHL and the challenges of contemporary armed conflicts’, pp. 48-53,
available on: http://www.rcrcconference.org/docs_upl/en/311C_IHL_challenges_report._EN.pdf.
37 See for a clear analysis: Corn 2009, pp. 4-9.

38 Obviously, the armed conflict in Afghanistan, starting in 2001, that led to the fall of the
Taliban regime from power, was an international armed conflict until the Karzai government took
office; See Ducheine and Pouw 2012.

3 Corn and Talbot Jensen 2008, p. 789.

40" Although the lack of applicable law was caused by a misinterpretation of the law rather than
by a genuine gap, the result is the same.

*l' Ducheine and Pouw 2009, p. 76; Ducheine and Pouw argue that the armed conflict was also,
from the side of Israel, aimed at Lebanon. Therefore, there would simultaneously be a classic
international armed conflict between the two states.
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common Article 3 of the Geneva Convention applies as a minimum.** There are,
however, very little treaty rules for non-international armed conflicts, when
compared to the rules for international armed conflicts. Also, international
humanitarian law contains, for some situations, different rules for international
armed conflicts and non-international armed conflicts.*? Therefore, the division in
international humanitarian law between rules for international armed conflicts and
for non-international armed conflicts leads to problems. The only fact that one of
the parties to those conflicts is not a state but a non-state actor would in a strict
sense render the treaty rules of the Geneva Conventions and Additional Protocol I
with regard to international armed conflicts inapplicable. The conflict would then
only be regulated by the treaty rules of Common Article 3 of the Geneva Con-
ventions.** Given the fact that international borders are crossed, and the conflict is
certainly not of an internal character, it seems odd that only the few basic rules of
common Article 3 would apply, and treaty rules on targeting would almost be non-
existent.*> An example could be the armed conflict in Lebanon in 2006 mentioned
above or the armed conflict between the Turkish government and the Kurds that
hide in Northern Iraq. The substantive difference between the amount of applicable
treaty rules of international humanitarian law for non-international armed

42 See for instance Pejic 2011, pp. 203, 204, arguing that there is no gap as far as the
applicability of Common Article 3 is concerned; For Operation Enduring Freedom, the US
Supreme Court came to a similar conclusion in its Hamdan v. Rumsfeld decision. See Supreme
Court of the United States, Hamdan v. Rumsfeld, Secretary of Defence, et al., No. 05-184, 29
June 2006, United States Reports, Vol. 548. See http://www.supremecourt.gov/opinions/
boundvolumes/548bv.pdf.

43 Examples are the fact that there can be no situation of occupation in a non-international armed
conflict, and the fact that the concept of prisoners of war is non-existent in non-international
armed conflicts.

* For the applicability of Additional Protocol II to a non-international armed conflict, additional
requirements must be met. See Article 1 of Additional Protocol II, Protocol (II) Additional to the
Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of Non-
International Armed Conflicts (APII), Geneva, 8 June 1977, United Nations Treaty Series,
Volume Number 1125, http://treaties.un.org/doc/Publication/UNTS/Volume%201125/volume-
1125-1-17513-English.pdf.

5 Some rules of the Protocols to the 1980 Conventional Weapons Convention could still be
applicable during non-international armed conflicts for states that have also ratified the extension
of the applicability of the Amendment of the Convention of 2001, for example Article 2 of
Protocol III on Prohibitions or Restrictions on the Use of Incendiary Weapons; 1980
Conventional Weapons Convention (Convention on Prohibitions or Restrictions on the Use of
Certain Conventional Weapons which may be deemed to be Excessively Injurious or to have
Indiscriminate Effects (with Protocols I, II and III)), Geneva, 10 October 1980, United Nations
Treaty Series, Volume 1342, p. 137; Amendment to the Convention on Prohibitions or
Restrictions on the Use of Certain Conventional Weapons which may be deemed to be
Excessively Injurious or to have Indiscriminate Effects, Geneva, 21 December 2001, United
Nations Treaty Series, Volume 2260, p. 82.
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conflicts, compared to the rules applicable during international armed conflicts,
may thus also lead to gaps in the applicable rules of treaty law.*®

Thirdly, also the fact that an internationally mandated multinational armed
force, such as a United Nations intervention force, is present in a certain context,
does not automatically lead to the applicability of the treaty rules of international
law to those forces. Of course, the troops will remain under obligations arising out
of the treaties to which their state of origin is a party, but if it is accepted that a
multinational force, under the leadership of an international organisation, may
become a party to the conflict itself, this does not fit neatly in the definitions of the
treaty law of international humanitarian law. In addition, some obligations cannot
be attributed to the organisation. As an example, an international organisation
would not be able to prosecute its troops who have violated the rules of interna-
tional humanitarian law.*” In some conflicts, the multinational troops are not a
party to the conflict, but they may nonetheless play a role that involves the use of
armed force beyond that of law enforcement. This is because their mandate allows
them to operate in a way that amounts to armed conflict, albeit usually only for a
limited time. Here again, the applicability of the treaties of international human-
itarian law seems to leave a gap.

It is of course very common in general international law to turn to customary
international law for guidance if treaty rules are lacking. This is no different in
international humanitarian law. However, as will be explained next, there remain a
number of reasons why this does not settle the issue, and gaps may still be left by
customary international humanitarian law.

1.4 Gaps Left by Customary International Humanitarian
Law

The gaps left by customary international humanitarian law are mainly of a pro-
cedural character. They are caused by the fact that the existence of rules of
customary international humanitarian law is sometimes hard to prove. This is
because there is no unanimity about the methodology to identify rules of cus-
tomary international law. This lack of agreement on the methodology to identify
rules of customary international law also exists in general international law.*®
What is the required level and character of the state practice and opinio juris? In
some cases, there has just never been sufficient state practice with regard to a

46 For a general discussion on the applicability of treaty and customary rules on non-state armed
groups, see Clapham 2010.

47 Van Hegelsom 2010, p. 110.
8 See for example Shaw 2008, pp. 72-93 and the accompanying notes.
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specific rule, rendering the existence of that rule impossible to prove. Does that
mean that the rule simply does not exist?*

The ICRC Study on customary international humanitarian law is an impressive
piece of work, yet its methodology has received both criticism as well as acclaim.
The experience of its drafting process illustrates the difficulties that are encoun-
tered in the identification of customary rules.’® The methodology which the
International Tribunal for the former Yugoslavia has used to identify rules of
customary international law was similarly heavily criticised.”' The specific char-
acter of international humanitarian law makes the methodological problems even
more prominent. International humanitarian law is a preventive framework, meant
to regulate the hostilities as soon as they begin. The rules of international
humanitarian law are the user’s manual for the use of the arms that the parties to
the conflict deploy in their operations, as well as for the methods they may use.
The problem in terms of the creation of state practice is that it is difficult to get
access to the practice during the operations for reasons of operational security.
Also, in terms of the creation of opinio juris, there is no reason to pay attention to
those instances when just nothing happens since an attack has been cancelled.
Therefore, states will normally only express their opinions if something has gone
wrong. The state that is under attack, however, for propaganda reasons, will be
likely to declare an attack during which there has been damage to civilian objects
or death or injury to civilians as grossly disproportionate.

The state practice one would therefore typically search for in order to identify a
rule of customary law is the battlefield practice, such as the actual targeting
behaviour of states during armed conflict.’* This behaviour could, for example, be
derived from action reports containing the deliberations of the military

49 See Kirgis 1987 for an appreciation of the way the ICJ dealt with this situation in the
Nicaragua Case (Military and Paramilitary Activities in and against Nicaragua (Nicaragua v.
United States of America)), Merits, General List No. 70, 27 June 1986, I.C.J. Reports 1986, p. 14,
http://www.icj-cij.org/docket/files/70/6503.pdf.

50 See Henckaerts & Doswald-Beck 2005a, vol I, p. XXXI-XLV, the contributions of
Bethlehem, Scobie and Hampson to the book by Wilmshurst and Breau 2007, Bellinger and
Haynes 2007, and Henckaerts 2007 for a discussion on the various aspects of the methodology
used in the ICRC Customary International Humanitarian Law Study.

5! For example Kalshoven and Zegveld 2011 extend criticism to the way the ad hoc tribunals for
Rwanda and the former Yugoslavia have identified customary international law and conclude that
the tribunals should actually have been referring to principles: “In particular, this more recent
extension of the scope of customary law of armed conflict appears to rest on the assumption that
for this type of armed conflict, general opinion about preferred behaviour outweighs the
requirement of demonstrable practice seen as law. To the extent that this ‘general opinion of
preferred behaviour’ reflects accepted principle, we would prefer to call it that”. And with regard
to the ICRC Customary Law Study: “in particular with respect to internal armed conflict not all
of these rules may rest on the type of actual field practice traditionally required of rules of
customary law. Yet they may well reflect existing principles and thus deserve to be promoted
under that heading”. See Kalshoven and Zegveld 2011, p. 5; See also Baker 2010.

52 See for example Bellinger and Haynes 2007, p. 445; Maxwell and Meyer 2007, pp. 10, 11;
Fellmeth 2010, p. 4.
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commanders demonstrating their argumentation before the attack, including both
the reasons for proceeding with and cancelling an attack. The perfect inquiry into
customary international humanitarian law would therefore draw from a large
collection of these types of reports from various states and conflicts, providing
proof as to how various factors were weighed in the decision-making process and
the subsequent behaviour of operational planners and commanders.
Unfortunately, in practice, these assessments are not always publicly available,
if they are made in written form at all.>® There are a number of reasons for this,>*
the most important reason being that those who would be best placed to conduct a
thorough assessment of targeting decisions are not among those with a particular
interest in the outcomes of the assessment.”> The principle of proportionality can
serve as an example here. It has been suggested that in the event that civilian
casualties occur as a result of a specific attack, an inquiry into the possible dis-
proportionate use of force should always be conducted. This does not seem to be
an obligation which would be welcomed by the parties to an armed conflict.’® In
addition, parties to an armed conflict are generally reluctant to “expose the
decision process to public view [because] it could enable current or future
adversaries to predict the military organization’s strategy and tactics, undermining
its effectiveness and exposing its personnel to danger”.’’ For this reason other
indications of state practice have been used to determine the customary character
of rules of international humanitarian law, for example military manuals.’® Of
course, how states instruct their military is certainly relevant for the practice in the
context of the conducting of hostilities in armed conflict. It seems to be more
logical, however, to classify the way states have phrased the obligations for their
militaries in their military manuals as an expression of opinio juris rather than state

53 That does not mean, of course, that there is no oversight at all. For example, there was a
practice of relatively independent oversight in the armed forces of the Kingdom of the
Netherlands by the Royal Military Constabulary (Koninklijke Marechaussee) and the office of the
Public Prosecutor of the Arnhem District Court with regard to instances where the members of
the military used armed force during the deployment of Dutch troops in the Afghan province of
Uruzgan from 2006 to 2011. Another example is the investigation into the bombing of two stolen
fuel tankers on 4 September 2009 in Kunduz, Afghanistan. It was investigated by the German
prosecutor and by the German Bundestag; See for the report of the Bundestag: http://
dip21.bundestag.de/dip21/btd/17/074/1707400.pdf.

54 Fellmeth mentions four reasons: the fact that the concept of sparing the civilian population in
armed conflict emerged only rather recently, the fact that the way military operations are
conducted is usually contingent on confidentiality restrictions, the fact that “few states are eager
to publicize their own crimes” and, finally, the fact that most armed conflicts nowadays have a
non-international character, and states regard the treatment of their own civilians as a “matter of
sovereign internal control”. See Fellmeth 2010, pp. 2, 3.

55 Shamash 2003, p. 146.

36 See Cohen 2010, pp. 29-36.

57 Fellmeth 2010, p. 3.

58 Particularly in the ICRC Customary Law Study, see Henckaerts and Doswald-Beck 2005b,
Volume II, Practice.
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practice. The military manuals indicate how states would like their armed forces to
conduct their operations, or what they regard as legal behaviour. But also, a
military manual may express no opinion at all, but merely restate the treaty
obligations of states. On the other hand, the value that may be attached to a
military manual varies greatly. Sometimes, a military manual is only a restatement
of the treaty obligations a state has accepted, and should be considered as nothing
more than that.”” This is particularly the case for the military manuals of states that
have not been involved in armed conflict for a long time, such as New Zealand.®°
The actual conduct during hostilities would be the state practice, demonstrating the
conviction of the military to fight in accordance with the rules. In case of incidents
involving (alleged) violations of the rules, the reaction of states to that incident
may also be regarded as opinio juris.®' But then many factors are still unclear, such
as the question whether the practice of non-state actors should be taken into
account.

In the author’s view, a variety of indicators and methods may be considered to
assess the customary status of a rule of customary international humanitarian
law.®® The rules of customary international humanitarian law are without doubt a
crucial part of the framework of international humanitarian law.> However,
controversy surrounding the methodology that should be used in finding customary
law must not lead to the conclusion that no legal framework applies at all. In all
instances, national law will obviously remain applicable, but in addition, those
military operations that cannot be characterised as law enforcement operations
need to be conducted in accordance with the legal framework which is the most
fitting for military operations involving the use of force. This is the framework of
international humanitarian law. The principles of international humanitarian law
have the function to fill a possible gap. In fact, international humanitarian law
contains a specific procedural rule that outlines the sources of rights and obliga-
tions under international humanitarian law. This rule is the Martens Clause, which
is the subject of the following section.

3 See for example Schmitt 2007, p. 133.

60 See for example the reference to this manual in Henckaerts and Doswald-Beck 2005b,
Volume II, Part I, p. 27.

S Schmitt 2007, pp. 132, 133.

%2 See on the methodology to establish rules of customary international humanitarian law the
discussions that were the result of the first edition of the ICRC Customary Law Study: Henckaerts
and Doswald-Beck 2005a, vol. I, pp. xxxi—xlv; Henckaerts 2007, pp. 178-184; Meron 2005;
Dinstein 2006, pp. 3-8; Bothe 2007, pp. 154-163, the critical remarks of the US Government as
voiced by Bellinger and Haynes 2007 and the response by Henckaerts, see Henckaerts 2007; See
also generally Penna 1984, pp. 202-209.

63 See for example the foreword by the ICRC president, Dr. Jakob Kellenberger in Henkaerts
and Doswald-Beck 2005a, vol. I, p. x.
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1.5 The Role of the Martens Clause

It is common to use the wording of the Martens Clause as it is formulated in
Article 1 (2) of Additional Protocol I:

In cases not covered by this Protocol or by other international agreements, civilians and
combatants remain under the protection and authority of the principles of international law
derived from established custom, from the principles of humanity and from the dictates of
public conscience.

The Martens Clause first appeared in the preamble to the 1899 Hague Con-
vention II. It was the result of the negotiations led by Friedrich Fromhold Martens,
who was part of the Russian Delegation to the Peace Conference in The Hague.®*
The objective of the preamble was to solve a dispute between some smaller states,
in particular Belgium, and a number of larger States such as Prussia and Russia on
the issue of the status of civilians who took up arms against occupying forces: the
so-called ‘franc-tireurs’. The discussions in 1899, led by Martens, were the con-
tinuation of earlier discussions at the Conference of Brussels in 1874. To solve the
deadlock, Martens accepted a Belgian proposal which was subsequently included
in the preamble to the Convention and was reformulated in the 1907 Hague
Convention.®® The Martens Clause was thus initially a diplomatic tool to overcome
a political dispute between states and not necessarily introduced ‘out of humani-
tarian motivations’.°® The Martens Clause was however to be repeated in most
subsequent codifications of international humanitarian law.®’

64 According to Best, his name was Fedor Fedorivitch Martens, “a jurist in the service of the
Tsar, who served as Russia’s principal expert in international law from the seventies until his
death in 1908”. See Best 1980, p. 163.

65 Kalshoven 20006, pp. 48-52; Ticehurst 1997, p. 125; Greig 1985, pp. 48, 49; Hayashi 2008,
p. 136; Meron 2006, pp. 17-19; Kalshoven 1971, pp. 57-62; Cassese 2000, pp. 187-216.

6 Cassese 2000, p. 216.

7 See the preamble to the 1925 Gas Protocol (Protocol for the prohibition of the use in war of
asphyxiating, poisonous or other gases, and of bacteriological methods of warfare), Geneva, 17
June 1925, United Nations Treaty Series, LON Number 94; Article 63 (4) GCI, supra note 28;
Article 62 (4) GCII, Geneva Convention for the Amelioration of the Condition of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea (GCII), Geneva, 12 August 1949, United
Nations Treaty Series, Volume Number 75, http://treaties.un.org/doc/Publication/UNTS/
Volume%2075/volume-75-1-971-English.pdf; Article 142 (4) GCIII, Geneva Convention rela-
tive to the Treatment of Prisoners of War (GCIII), Geneva, 12 August 1949, Volume Number 75,
http://treaties.un.org/doc/Publication/UNTS/Volume%2075/volume-75-1-972-English.pdf;  Arti-
cle 158 (4) GCIV, supra note 28; The preamble to the 1980 Certain Conventional Weapons
Convention, supra note 45; and Article 1 (2) of API, supra note 28; Note that the wording as
codified in API has changed slightly since its first adoption; As Pustgarov notes: “Reckoning up
the comparison, one can assert that Protocol I changed the Martens clause only in one point: it
omitted the notion of ‘civilized nations’. In other respects, it replaced outdated words with the
language of contemporary legal parlance (‘basic tenets’ with ‘principles’, ‘belligerents’ with
‘combatants’). The replacement of the term ‘population’ by ‘civilians’ did not change the content
of the notion. But it has a definite meaning for humanitarian law, which attempts strictly to
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It has been previously submitted that the Martens Clause provides the solution
to fill any gaps that may exist in international humanitarian law, particularly during
the Nuremberg trials. During these trials, the Martens Clause was applied to
counter assertions that the Charter of the Tribunal was an example of retroactive
penal legislation. In the Altstotter case, the Clause served to support the propo-
sition that the deportation of civilians from occupied territories was prohibited
under international humanitarian law and constituted a crime that could be pros-
ecuted by the Tribunal.®® In another case before the Tribunal, Krupp et al., the
Nuremberg Tribunal stated: “The Preamble is much more than a pious declaration.
It is a general clause, making the usages established among civilized nations, the
laws of humanity and the dictates of public conscience into the legal yardstick to
be applied if and when the specific provisions of the Convention and the Regu-
lations annexed to it do not cover specific cases occurring in warfare, or con-
comitant to warfare”.%

The Martens Clause was, as noted above, in the first instance included in the
preamble to a number of treaties. As such, it served initially as nothing more than
an ‘exhortation’, because a preamble does not possess legally binding power by
itself.”® However, since the Martens Clause has now been included in the main text
of treaties, first in the denunciation clauses of the 1949 Geneva Conventions, and
later in Additional Protocol I, the Martens Clause should be regarded as legally
binding.”' In addition, the Martens Clause itself is also regarded as a rule of
customary international law.”>

Also, after the conclusion of the Geneva Conventions of 1949, the Martens
Clause was reiterated in Resolution XXIII (Sect. 2) of the Tehran Conference on
Human Rights of 1968. The Resolution stated that, pending the adaption of new
rules, all states should ensure that inhabitants and belligerents are protected in
accordance with the principles referred to in the Martens Clause.”* Its continuing

(Footnote 67 continued)

distinguish the civilian population and individual civilians from combatants with a view to
protecting the former from the consequences of military operations. ‘The laws of humanity’ are
synonymous in content with ‘the principles of humanity’”. See Pustogarov 1999, p. 128.

%8 Meron 2006, p. 18.

% Krupp et al., Case No. 214, Judgment of 31 July 1948, (United States Military Tribunals
1948), reprinted in Lauterpacht 1948, pp. 620, 622.

70 Kalshoven 2006, p. 51.

7! Miyazaki 1984, p. 436; The provisions of API, supra note 29, are obviously only binding on
the states that have ratified it.

72 Skordas 2003, p. 325.

73 Greig 1985, p. 66 and Meron 2006, p. 16; For the text of Resolution XXIII of the Tehran
Conference on Human Rights of 1968, see Schindler and Toman 2004, pp. 347, 348.
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relevance was also proven by the fact that the ICJ referred to it in the Nuclear
Weapons Advisory Opinion in 1996,”* and in a number of cases at the ICTY.””

It is submitted here that the Martens Clause is not a substantive rule, but is
rather of a procedural nature. The rule explains where substantive guidance must
be found in international humanitarian law. This is first in treaty law, but also in
customary law, in its principles (phrased here as ‘the principles of humanity’) and
finally in ‘dictates of public conscience’. The Martens Clause should thus be taken
as a starting point also in the general doctrine of the sources of international
humanitarian law: it shows how new developments and situations can be legally
handled in an effective and flexible way.”® The Martens Clause may then play a
catalyst role to deliver counterweight to the rather static character of treaty and
customary international humanitarian law.”’ Therefore, the Martens Clause rec-
ognises the existence of the principles of international humanitarian law as a
source of international humanitarian law. In addition, the clause notes “the exis-
tence of a moral code as an element of the laws of armed conflict in addition to the
positive legal code”.”® The Martens Clause recognises the existence of wider
principles behind specific rules of international humanitarian law:

principles who were in no sense detracted from by the spelling out of the rules in question.
Put in another way, it did not follow from the fact that certain conduct was proscribed that
all conduct not covered by the proscription was allowed. In other words, many of the
proscriptions were but specific applications of more general principles prohibiting inhu-
mane or underhand conduct towards those involved in the conflict.”

There is broad agreement that the scope of the Martens Clause has shifted away
from its initial purpose to be applied to the status of civilians who are resisting
their occupiers. The Martens Clause has come to apply to the complete branch of
international humanitarian law.%° However, unfortunately, there is no accepted

74 1CJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, General List No.
95, 8 July 1996, I.C.J. Reports 1996, http://www.icj-cij.org/docket/files/95/7495.pdf, p. 226, para
78 on p. 257 and para 87 on p. 260.

75 See ICTY, Prosecutor v. Furundzija, Trial Chamber, IT-95-17/1-T, 10 December 1998, para
137, see http://www.icty.org/x/cases/furundzija/tjug/en/fur-tj981210e.pdf; ICTY, Procsecutor v.
Kupreskic et al., Trial Chamber, IT-95-16-T, 14 January 2000, paras 525 and 526, see http://
www.icty.org/x/cases/kupreskic/tjug/en/kup-tj000114e.pdf; ICTY, Prosecutor v. Martic, Trial
Chamber, IT-95-11-T, 12 June 2007, para 467, see http://www.icty.org/x/cases/martic/tjug/en/
070612.pdf; See also Meron 2006, p. 22.

76 Strebel 1995, p. 327.

77 As an illustration of this static character, one may refer to the fact that the major codifications
of international humanitarian law have always been concluded after major armed conflicts, too
late to be meaningful in the preceding war. International humanitarian law then seems less
efficient in fulfilling its most important function: to protect people from the horrors of armed
conflict.

78 Ticehurst 1997, p. 128.

7 Greig 1985, p. 49.

80 Nuclear Weapons Advisory Opinion, supra note 75, paras 78 and 87; See also Meron 2006,
p. 18.
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interpretation of the Martens Clause, and the understandings of the Clause differ
widely.®' One commentator notes that the Martens Clause “imports all sorts of
considerations that the law itself never thought of, or, more practically, about
which agreement between states turned out hard to find”.%? The Martens Clause
may be interpreted in four different senses.®®> When the Martens Clause is
understood in a narrow sense, all it means is that in addition to conventional
international law, customary international law is also a source of international law
obligations.** The ICRC Commentary to Additional Protocol I provides a wider
interpretation, holding that the Martens Clause means that “something which is
not explicitly prohibited by a treaty is not ipso facto permitted”.®> The widest
possible interpretation is that according to the Martens Clause, in addition to
conventional and customary international law, conduct in armed conflicts is also
subject to the principles of international humanitarian law.®® Yet another inter-
pretation holds that the Martens Clause may today be understood as the basis of
the premise that when international humanitarian law is not applicable, human
rights law will continue to apply as “the sole body of applicable international law
rules that cover questions of humanity when IHL is no longer applicable”.®’

It is submitted here that the Martens Clause is basically to international
humanitarian law what Article 38 of the ICJ Statute is to international law as a
whole (including international humanitarian law). Both provisions enumerate the
sources of the legal framework. The Martens Clause enumerates more specifically
the sources of international humanitarian law and underlines that as a matter of
law, one should not only look for rules of international humanitarian law in treaties
and customary international law, but also in its principles that apply as a matter of
law. In sum: the Martens Clause is of vital importance for the whole branch of
international humanitarian law as it points to the principles of international
humanitarian law that fill the gaps left by customary and treaty law. The next issue
to be explored is how the principles relate to the treaty rules and the customary
rules of international humanitarian law.

81 Ticehurst 1997, p. 125; Kolb and Hyde note that “One may regret that in practice, the Martens
Clause is not invoked as often as it could and should be”. See Kolb and Hyde 2008, p. 64.

82 Klabbers 2006, p. 73.

83 See Hayashi 2008, p. 146, for a description of the first three of these functions, Hayashi 2008,
pp. 146-150.

84 See for example Greenwood, who holds that the suggestion that the Martens Clause goes
further than customary international law “is impracticable since the ‘public conscience’ is too
vague a concept to be used as the basis for a separate rule of law and has attracted little support”.
See Greenwood 2008, pp. 34, 35; See also Dinstein 2010, pp. 8, 9.

85 Sandoz et al. 1987, p- 39.
86 Ticehurst 1997, p. 125.
87 Heintze 2004, p. 797; Kolb and Hyde 2008, p. 270.



1 Fighting by the Principles 21

1.6 Principles of International Humanitarian Law
Complementing Treaty and Custom

In case there is a gap in the applicable treaty law, it is an obvious step to turn to
customary international humanitarian law.*® This will provide for many additional
rules. But if it also proves to be difficult to identify applicable rules of customary
international law, the Martens Clause dictates that the principles of international
humanitarian law are to be applied. These principles provide the minimum
yardsticks the parties to the conflict will have to apply.

International humanitarian law is generally accepted as only being applicable
during armed conflict, except for those rules that are applicable at all times.®® It
does not seem logical, however, to apply only national law and human rights
standards when military force is used outside armed conflict. After all, the mere
use of military force already implies the applicability of the restraints of inter-
national humanitarian law rather than human rights restraints.® This is the practice
of many peace operations, operated by NATO, or UN troops.”" It should be noted
that the application of international humanitarian law during these operations is
usually invoked because of a policy decision. Some states apply the rules of
international humanitarian law as a matter of policy to all their military operations.
The textbook example is the Department of Defense of the United States.
According to Directive 2311.01, “Members of the DoD Components comply with
the law of war during all armed conflicts, however such conflicts are characterised,
and in all other military operations”.”* A problem arises, however, if the policy
changes. The policy maker will argue that whatever it can give, it can also take
away.” It is submitted here that the invocation (through a policy decision) of the
application of the principles of international humanitarian law is unnecessary,
because the principles already apply as a matter of law. Therefore, their applica-
bility cannot simply be denied by a policy decision.”*

88 For a discussion on the hierarchy of sources of international law, see Shaw 2008, pp. 123-127.
89 Such as Article 36 API, supra note 28, mentioned above and the implementation provisions
regarding the dissemination of international humanitarian law and the availability of (military)
legal advice, see for example Articles 82 and 83 API, supra note 28.

% As Arne Will Dahl eloquently phrased this question: “when one uses the tools of war, should
one also use the rules of war?” Dahl posed this statement during the Conference of the
International Society for Military Law and the Laws of War in Tunis, 2010; For the proceedings,
see the Military Law and the Law of War Review 2009, vol. 48, no. 4, pp. 473—498.

o1 Garraway 2010a, p. 133.

92 See DoD Directive 2311.01E of 9 May 2006, DOD Law of War Program, updated 22 February
2011, also available online, see: http://www.dtic.mil/whs/directives/corres/pdf/231101e.pdf.

9 See Corn 2009, p. 6: “what national policy makers giveth, national policy makers can taketh
away”.

% Corn notes that in the context of the Global War on Terror, even if it would be accepted that
the principles should be applied as a matter of policy, they should be applied in full. See Corn
2009, pp. 7-9.
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Corn submits that in military operations conducted on the basis of status-based
Rules of Engagement (as opposed to conduct-based Rules of Engagement), the
principles of international humanitarian law apply.”® He argues that if the appli-
cable Rules of Engagement authorise troops “to engage opponents based solely on
status identification, opponents who ostensibly seek to kill them, they know they
are engaged in armed conflict”.® In Corn’s view, this application is not based on
policy, but on the applicability of the principles arising from the Rules of
Engagement, which lead him to conclude that the applicability is based on law.””
Although I concur that the principles of international humanitarian law do indeed
apply as a matter of law, I submit that the origin of its application is different. In
the event that an armed force applies military armed force against an adversary, it
has crossed a threshold that may not lead to the applicability of treaty rules, or
arguably customary rules, but it does ‘start a war’, thus the principles of inter-
national humanitarian law as a minimum should always apply, already when the
first bullet is fired.

The United Nations has been a party to many conflicts around the world. Finally
in 1999, it adopted the Secretary-General’s Bulletin on the Observance by United
Nations Forces of International Humanitarian Law.”® This Bulletin is binding
within the UN organisation and could apply during different types of UN opera-
tions.”® This is useful, because during classical blue-helmet peacekeeping opera-
tions, the factual situation on the ground may be calm, with the presence of the
United Nations Security Council mandate.'® However, what rules apply to these
forces if they would wish to conduct military operations in the fulfilment of their
mandate, which could amount to force? If the suggestion by Corn is followed, the
question whether these troops are still operating under a law-enforcement para-
digm, or not, is based on the question whether their Rules of Engagement are
conduct-based or, alternatively, status-based. However, as is submitted here, this
would be a undesirable mix-up of the legal frameworks of ius in bello and ius ad
bellum. Instead, it is more likely that Rules of Engagement are status-based
because the troops are engaged in an armed conflict. The authority to use force on
the basis of the applicable Rules of Engagement ultimately follows from the

% It must be noted that Rules of Engagement are not only based on legal obligations, but also on
political considerations and other national restrictions; See generally: Cammaert and Klappe 2010
and Klappe 2011.

% Corn 2009, p. 33.

7 Corn 2009, pp. 28, 29.

%8 United Nations Secretary-General (UNSG), Secretary-General’s Bulletin: Observance by
United Nations Forces of International Humanitarian Law, 6 August 1999, ST/SGB/1999/13,
available at: http://www.unhcr.org/refworld/docid/451bb5724.html, accessed 28 August 2012;
See Roberts and Guelff, p. 725.

% Prefatory note, Roberts and Guellf 2000, p. 721.

19 For a thorough discussion of the obligations arising out of international humanitarian law for
United Nations and other international organizations involved in military missions, see Sams
2011, pp. 45-71.
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United Nations Security Council Mandate. This authority should be kept separate
from the protective and restrictive rules and principles of international humani-
tarian law that apply as a matter of law because the UN troops use armed force. If
they engage in the use of armed force, even if the operation is conducted in
accordance with and in the fulfilment of their mandate, the application of inter-
national humanitarian law is invoked. If treaty rules are applicable, they must be
applied. If, in their absence, customary rules can be identified, the latter must be
applied. If these legal frameworks both fail to provide guidance, the principles of
international humanitarian law must be applied.'"!

An example may be found in an exchange of letters between Belgium and the
UN concerning a number of claims arising from UN operations in the Congo. In
response to a letter from the Acting Permanent Representative of the Union of
Soviet Socialist Republics, the UN explained why they were liable for the payment
of claims for damage to Belgian civilians caused by the UN operations. The UN
stated that “in regard to the United Nations activities in the Congo, it is reinforced
by the principles set forth in the international conventions concerning the pro-
tection of the life and property of civilian population during hostilities as well as
by considerations of equity and humanity which the United Nations cannot
ignore”. The UN also stated that “Claims of damage which were found to be
solely due to military operations or military necessity were excluded”.'"® Even
though the object of the exchange of letters was the payment of compensation, the
UN clearly stated that in order to determine whether its troops had committed
wrongful acts, it had struck a balance between considerations of humanity and
military necessity. The UN thus apparently found that the principles set forth in the
international conventions concerning the protection of the life and property of
civilians during hostilities applied. In other words, the UN concluded that the
conventions themselves (which would be the Geneva Conventions) were not
applicable. Therefore, they filled the existing gap through the application of the
underlying principles of international humanitarian law. This example proves that
especially in parts of international law where there is still discussion on the exact

11 Corn notes that “While the characterization of the conflict remains significant for the purpose
of applying specific treaty obligations, denying applicability of core LOAC principles merely
because a de facto armed conflict does not fit within the inter/intra-state law-triggering paradigm
is operationally counter-intuitive”. See Corn 2009, p. 20; Corn’s approach does ultimately lead to
the identical conclusion that the principles of international humanitarian law apply as a matter of
law. In my view, however, the authority that decides on the type of rules of engagement is in
essence making a policy decision, and not creating law. For the soldiers who have to apply these
principles during their operations, it obviously does not make a difference how the principles
have become binding upon them.

102 Exchange of letters constituting an agreement between the United Nations and Belgium
relating to the settlement of claims filed against the United Nations in the Congo by Belgian
nationals, New York, 20 February 1965; See UNITED NATIONS JURIDICAL YEARBOOK,
1965, Part One, Legal status of the United Nations and related inter-governmental organizations,
Chapter II, Treaty provisions concerning the legal status of the United Nations and related inter-
governmental organizations, pp. 39-41.
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applicable legal framework (in this case the responsibilities of forces of interna-
tional bodies during armed conflict) the principles of international law are applied.

In addition, if one reviews the historical development of general international
law and also of international humanitarian law, it becomes clear that the distinc-
tion between national law systems and the system of international law has not
always existed. It was only inserted after World War IL.'® The core principles of
international humanitarian law may therefore be deemed to predate the division
between the applicability of the rules of international humanitarian law to inter-
national armed conflicts or non-international armed conflicts. This division is
found in both conventional international humanitarian law, and to an extent also in
customary international humanitarian law. On the basis of the historical evolution
of international humanitarian law one may conclude that the applicability of some
principles of international humanitarian law may not be restricted to either an
international or a non-international armed conflict, but that they are applicable in
any situation where armed force is deployed to the level of an armed conflict.
Therefore, the principles of international humanitarian law fulfil an indispensable
role as a gap-filler. As a result, the framework of international humanitarian law
consists of a complete system of rules for any situation where military force is
applied, and is made up of rules of treaty and customary international law and the
principles of international humanitarian law.

1.7 Other Functions

In addition to the function of filling existing gaps as explained in the previous
sections, it is also worth taking a closer look at the other functions of principles in
general international law. These functions, as mentioned above, are the interpre-
tative and the corrective functions.

It has been argued above that the principles of international humanitarian law
are legally binding. The question then arises whether the same notions should also
be used as interpretative tools to explain specific rules of international law. It
would seem that for interpretation purposes, the underlying notions of international
humanitarian law could be suitable. These notions can, in Dworkin’s terms, be
described as ‘policies’. The basic, but often opposing notions of humanity and
military necessity would then obviously be the first two notions that would qualify.
The application of these two notions would have to remain in balance to bring a
solution in cases where the interpretation of specific rules is required. However, it
seems that there are more policies than just the two notions of humanity and

103 Corn 2009, p. 35 and the accompanying notes.
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military necessity.'®* Other basic notions of international humanitarian law that do
not seem to amount to a legally binding principle include the basic notion that in
any armed conflict, the right of the parties to the conflict to choose methods and
means of warfare is not unlimited'®’; the notion of equal application of the law of
armed conﬂictl%; and the notion of chivalry.107

The existence of a corrective function of principles of international humani-
tarian law is problematic, as has been mentioned in Sect. 1.2. Could it be that the
legal binding character of principles of international humanitarian law—through
the Martens Clause—may in some cases even set aside the rules of conventional
and customary international humanitarian law?'®® Those international lawyers
who underline the primacy of the consent of states as the only decisive factor to
establish legal obligations under international law will oppose this. Their argument
will be that this would lead to a situation in which states have completely lost
control over the formation of international law. And caution indeed remains
necessary: it should be avoided that general principles are used too loosely, in
order to justify behaviour that is contrary to customary or conventional law. Still,
the principle of military necessity, in my view a policy rather than a principle, has
recently been invoked as a separate legal (not policy) restraining factor on the use
of force against an adversary.'” Another conceivable example where the princi-
ples of international humanitarian law could perform a corrective function is the
following. Suppose, in an international armed conflict, the regular armed forces of
a state fight an opposing force that hides in a populated area. The attacking forces’
state recently became a party to the Cluster Munitions Convention, thus cluster
munitions may not be used, but are nonetheless still available. According to very
reliable intelligence, it is possible to attack the headquarters of the opposing force

104 See for example Kalshoven 2004, p. 156: “That civilians ought to be respected in any
situation of armed conflict may be regarded as an application of what the ICJ referred to as long
ago as 1949, in the Corfu Channel case, as ‘elementary considerations of humanity’. To me, the
Court’s ‘considerations of humanity’ do not provide yet another source of law: they are, literally,
considerations that underlie the principles and rules of IHL. Being no more than that, they are not
necessarily decisive in all circumstances. As considerations go, they have to compete among
themselves. And in matters of warfare, humanity may be one elementary consideration but
military necessity is another.”

105 See the preamble to the St. Petersburg Declaration (Declaration Renouncing the Use, in Time
of War, of Explosive Projectiles Under 400 Grammes Weight), Saint Petersburg, 29 November/
11 December 1868, reprinted in Schindler & Toman 2004, p. 91-93 and Article 35 (1) API, supra
note 28.

196 See Roberts, explaining that “The ‘equal application’ principle is that in international armed
conflicts, the laws of war apply equally to all who are entitled to participate directly in hostilities,
irrespective of the justice of their causes”. In other words, this means the need to separate
between ius in bello and ius ad bellum. See Roberts 2008, p. 932.

197" See for example the contribution by Terry Gill in this book, Chap. 2, and Liivoja 2010.
108 Hayashi calls this the dislocating function of the Martens Clause, see Hayashi 2008, p. 149.
199 This example pertains to the debate on a possible restrictive function of the principle of
military necessity, or the obligation to ‘capture rather than kill’. See Melzer 2009, p. 82 and Pejic
2011, p. 224.
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located in the built-up area, but the expected collateral damage to surrounding
civilian and cultural property is rather high. It is known that civilians are absent.
Suppose the use of cluster munitions in this attack, it is estimated, would provide a
lower rate of collateral damage than a larger bomb would, but the resulting mil-
itary advantage is expected to be the same: the headquarters will be destroyed.
Would this allow for the applicable treaty rule that dictates not to use cluster
munitions to be superseded by the proportionality principle of international
humanitarian law? Although this is a difficult question, it seems that in this specific
case the use of cluster munitions could be the better option. This example is clearly
too conditional to conclude that a corrective function of principles of international
humanitarian law exists on a general level. However, the two examples may be
used by participants in an armed conflict to remind themselves that during the
correct application of the rules of international humanitarian law, it remains
important to also take the more general principles into account.

1.8 Conclusion

As explained above, situations may arise where the treaty rules and the rules of
customary international humanitarian law do not provide solutions for a given
situation. The conclusion that no international rules are applicable in a specific
situation is not only unacceptable from a legal point of view and inconsistent with
the history of THL,''° but also incorrect. The notions behind the specific rules that
lack applicability for various reasons are always there and the principles of
international humanitarian law always apply. They guide and bind armed members
of the parties to the conflict and peacekeepers alike. These principles are the safety
net that provide a basic level of protection and rules of behaviour. For its practical
application it does not make a difference whether a certain rule is part of treaty
law, has been established as a customary rule or is a recognised principle of
international humanitarian law. These restraints apply as a matter of law. This
makes the declaration superfluous that in a certain military operation the principles
of international humanitarian law will be applied on the basis of political con-
siderations, because they already apply as a matter of law.

It is outside the scope of this contribution to determine what the principles of
international humanitarian law exactly are.''' But it is clear that there is a need for
a more precise methodology to identify principles of international humanitarian
law. This methodology should be sufficiently flexible to include the main char-
acteristics the principles must have. They must be legally binding, rather general,

19" Corn 2009, pp. 32, 33.

"I Corn and Jensen 2009 suggest that for the category of transnational armed conflicf the three
essential pillars of this regulatory foundation are the principles of military necessity, targeting
(object/distinction and proportionality), and humane treatment. See Corn and Jensen 2009, p. 79.
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but specific enough to be applied during military operations. Proof of the existence
of the principles should be found in a variety of international sources.''?

The conclusion of this chapter is that the principles of international humani-
tarian law are more important than they may seem at first sight. Their significance
is not limited to the fact that they are the inspiration and basis for the exact rules of
international humanitarian law as found in treaty and custom. They have, on the
basis of the Martens Clause, a separate legal significance. This significance
becomes most prominent in instances where the applicability of the treaty and
customary rules is subject to debate. Many of these situations exist. They will
remain as long as the dichotomy between the rules that apply during international
armed conflicts and during non-international armed conflict prevails, and not all
states have ratified all relevant treaties on international humanitarian law. But also
in situations where peacekeeping operations are deployed, the applicability of the
treaty rules may not be appropriate, or possible, and the customary status of the
rules may also be uncertain. In these situations, the only source where military
commanders on the spot can turn to for their legal rights and obligations are the
principles of international humanitarian law.
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Chapter 2
Chivalry: A Principle of the Law
of Armed Conflict?

Terry Gill

Abstract This contribution explores the role and relevance of chivalry in relation
to warfare past and present and its relationship to the law of armed conflict and
poses the question whether it still is a principle of that body of the law. It also
briefly addresses the question of what its potential relevance is as a guiding
principle in the interpretation of legal and extra legal obligations alongside rules
contained in conventional and customary law.
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2.1 Introduction

The notion of chivalry has a certain air of romance, and for many perhaps, of being
“old-fashioned” and unworldly about it and is often associated with images of
knights in shining armour fighting duels on horseback and wooing fair ladies
perched on balconies. However, it has played an important role in the development
of the law of war, now usually referred to as international humanitarian law or the
law of armed conflict. In that context it can better be seen as embodying notions of
honourable conduct and fair play, which have their roots in what is sometimes
referred to as “the code of the warrior” and military tradition.! Tt has been, and
still is, identified in some military manuals as one of the fundamental principles of
this branch of the law and elements of it have obtained the status of binding rules
of law of a conventional and/or customary nature.” It was historically at least
partly based on a degree of mutual respect and reciprocity between adversaries
sharing the same or similar traditions and subjected to the same dangers on the
battlefield. The principal question that will be addressed in this short contribution
is what role it has played in the development of the law of war and whether it had
and still has a place in the law as a rule or principle of the law of war. If it did or
does, what is its status today in the world of asymmetrical warfare and remote
targeted killing, which are far removed from traditional face to face encounters
between like-minded adversaries sharing a common code of warrior ethics and
traditions? Does chivalry still have any relevance on today’s battlefield? If so,
what might its role and relevance be? Is it still a part of the law of armed conflict?

Before attempting to answer these questions, a short historical overview will be
given of the role that chivalry has played in the development of the law (and
practice) of armed conflict, alongside discussion of what the notion of chivalry
signifies in relation to the law of armed conflict and conduct on the battlefield. The
role of the fundamental principles of humanitarian law as general principles of law
and as a normative framework for the entire corpus of positive legal obligations
contained in conventions and specific rules of a customary nature will be examined
and the place of chivalry alongside the other principles will receive attention. This
will be followed by an examination of certain rules of treaty and customary law
which are directly based upon the principle of chivalry and honourable conduct,
followed by a more general discussion of the role of the fundamental principles of
the law of armed conflict in general and chivalry in particular, as an assist in
interpreting conventional and customary obligations and as a source of guidance or
inspiration in applying extra legal considerations of an ethical or policy character,
alongside longstanding military practice based on the notion of chivalry to the
conduct of warfare. In this context, a particular role of chivalry as a possible

! French 2003, pp. 1-19.

2 British Manual 1958, pp- 1, 2; US Army Manual 1956, p. 3; Canadian Joint Forces Manual
2001, Section 202, p. 2-1; US Navy 1997, pp. 5, 6; But see UK Manual 2004 and US Navy 2007,
where no references to chivalry are made.
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solution to the controversy surrounding the question of direct participation in
hostilities will be advanced. It will be argued that rather than attempting to use the
principle of military necessity as a restraint upon rules of a positive legal character,
that the question of providing an opportunity to surrender to an adversary inca-
pable of effective resistance, can be found in the notion of chivalry, as an extra-
legal consideration based on military practice and tradition. In the final section,
these elements will be brought together in an attempt to answer the questions
posed above relating to the continued relevance (or lack thereof) of chivalry and
notions of honourable conduct in the development of the law of war and its place
in the contemporary law and practice of warfare.

2.2 The Relationship of Chivalry to Warfare and its Role
in the Development of the Law of Armed Conflict

When referring to notions of chivalry and honourable conduct in relation to
warfare, it is essential to identify what their essential characteristics are and to
have some idea of how these have influenced the development of the law. Chivalry
and martial honour have long been regarded as essential components of warrior
ethics and military tradition.” They are reflected in most cultures in one way or
another, ranging from Western warrior tradition dating back to classic antiquity
and medieval chivalry, to the various warrior codes of the ancient and medieval
Near East, India, China and Japan.* They also were practiced in various forms by
many other cultures outside the arc of Eurasian/Mediterranean civilisation,
including Native Americans and warrior peoples in Africa and the Pacific. While
these traditions differ greatly in many respects, they do share a number of common
characteristics. They generally honour bravery in the face of the enemy, loyalty to
a common cause or individual, sense of identity (tribe, city state, class or caste,
unit, later country), good faith in keeping one’s word and honouring agreements
and at least some degree of clemency towards those who are harmless, helpless or
who have surrendered and requested mercy. While these codes do not always
coincide with contemporary notions of humanity (prisoners of war were enslaved
or sacrificed in many of them), they share a common idea or ideal that warfare was
different from criminal homicide, that risking one’s safety and life for the common
interest was required from a warrior and that warfare was not reconcilable with
wanton cruelty and destruction. All of them shared some notions relating to “fair
play” and disdain of treachery in battle. Under the influence of both secular and

3 French 2003, p. 21; Greenwood 2008, p. 18; Green 2000, pp. 23-25.

* French 2003, chapters dealing respectively with the Western, Chinese Shaolin warrior
monastic code and Japanese Samurai warrior traditions, as well as with the warrior ethic of the
Native Americans of the Great Plains; Greenwood 2008, pp. 16-17, referring to ancient and
medieval traditions in the Near East and India as well as to warrior traditions in Africa and
elsewhere.



36 T. Gill

religious morality, many of these traditions developed quite elaborate moral and
legal codes of what was allowed and expected from warriors on the battlefield and
for the treatment of persons who were not under arms or who were considered
particularly vulnerable, as well as for objects and property considered to be sacred
or otherwise worthy of respect.’

The influence of this has been acknowledged in writings relating to the his-
torical development of the modern law of armed conflict. The influence of the
medieval code of chivalry, along with religious and ethical influences (e.g. in the
form of just war tradition), are generally referred to as the two main components of
the pre-modern law of war. Rules existed and were enforced relating to the means
by which and the manner in which warfare was conducted, respect for emissaries
conducting negotiations relating to truces, prisoner exchanges or terms of capit-
ulation, respect for women, clerics, the elderly and children, as well as the right of
sanctuary and respect for religious and certain other types of objects and property.®

With the decline of feudalism and the gradual rise of dynastic, mercantile and
increasingly States, the bearing of arms ceased to be a prerogative reserved to a
warrior class or caste and became instead a profession.” In the late Middle Ages
and Reformation this saw the increasing use of mercenary armies made up of
soldiers of fortune who served and fought for pay and booty, and when not paid,
were as much a danger to their employers and especially to the civilian population
as any enemy.® The religious wars of the period were marked by a lack of any
limitations and widespread devastation, which led to the attempt at reintroducing
restraint through the development of (early) modern international law through the
writings of such individuals as Suarez, Vitoria, Gentili and Grotius, who moulded
together the traditions of just war into a reasonably coherent legal system, which
served as the basis for modern international law.” This went hand in hand with the
increasing of governmental control over the armed forces after the Peace of
Westphalia and their transformation into professional armies and fleets in the
service of the monarchical States of early modern Europe.'® The officer class of
these armies largely comprised the nobility and others who otherwise qualified as
“gentlemen”, who saw themselves as the heirs of the knightly tradition and
generally conducted warfare (at least among themselves) in accordance with the
emerging law of warfare and in accordance with notions of honour and chivalry."!
Battles were fought, cease fires were observed and sieges were conducted in

5 Greenwood 2008, p. 18; Green 2000, pp. 25, 26.

S Ibid.; See also Lyons and Jackson 1997, pp. 274-277, relating to the terms of surrender granted
the Crusaders by Saladin centralised at Jerusalem.

7 Howard 1976, pp. 16-19.
8 Howard 1976, pp. 28-29.
° Howard 1976, p. 24; Greenwood 2008, p. 19.
19 Howard 1976, pp. 48—49.

""" Howard 1976, Chapter 4, “Wars of the Professionals”, relating to eighteenth century armies
and warfare.



2 Chivalry: A Principle of the Law of Armed Conflict? 37

conformity with sometimes elaborate (unwritten) rules and conventions, and since
warfare had become the prerogative of the State which was waged for particular
objectives, this led to both a certain limitation in the objectives of wars and the
way they were conducted. This in turn also led to a certain degree of humanisation
of warfare in the form of increased respect for civilians and their property (with the
notable exception of storming a defended city) and more humane treatment of
prisoners and the wounded. Under the influence of the Enlightenment, the dis-
tinction between combatants and non-combatants, and persons now referred to as
hors de combat, became well-defined and generally adhered to in the practice of
eighteenth century warfare.'” This gradually became a code of customary law,
which was seen as both legally binding as well as being a mark of a professional
officer.

This customary code was gradually codified and further developed over the
course of the nineteenth century. The famous Lieber Code was the first major step
along this route and it was followed by many other such codifications in the latter
part of the nineteenth century.'® This codification process was at first largely a
question of national regulation, but with the Hague Conventions of 1899 and 1907,
it became part of international treaty law, alongside the adoption of the Geneva
Conventions relating to the treatment of the wounded. The Hague Conventions
reflected the existing rules and principles of the conduct of warfare that had
characterised warfare between European States referred to above and as such were
regarded as customary law, even in the face of the mass violence and slaughter of
the ensuing world wars.'* By this time the mass conscript armies of the nine-
teenth—twentieth centuries had replaced the earlier small professional armies of the
previous one'” and codification was the only means to ensure a reasonable degree
of adherence to the law. However, these mass conscript armies, while armed with
much more firepower and made up of a much broader spectrum of the population
than their eighteenth century predecessors, still incorporated notions of honour and
chivalry into their military tradition and attempted to instil them into the training
and instruction of the members of the armed forces, in particular the officers who
led them. They still form part of military training and instruction at military
academies today.

12" Greenwood 2008, pp. 19, 20.
13" Greenwood 2008, p. 21; Green 2000, pp. 29-31.
4 Gill 2007, pp. 86, 87; Green 2000, pp. 33-36; Greenwood 2008, p. 24.

Howard 1976, Chapter 6, pp. 96—115, on the character of late nineteenth and early twentieth
century armed forces and warfare.
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2.2.1 Some Examples of Chivalry in the Practice of Warfare

A few examples from military history may serve to illustrate the influence of
chivalry and honourable conduct in warfare. These will be purely illustrative and
are not intended to serve as a systematic examination, which would go far beyond
the confines of a single short article such as this one.

An example of what was considered to be honourable conduct often cited in
relation to eighteenth century and nineteenth century warfare is the notion of
“leading by example” and indifference to danger and wounds, as a means of both
inspiring the same from the other members of the army and gaining and main-
taining the respect of fellow officers. The central motivation of the officer
according to one noted military historian was honour: ‘honour was paramount and
it was by establishing one’s honourableness with one’s fellows that leadership was
exerted over the common soldiers’.'® This involved not only indifference to danger
in one’s public comportment, and keeping one’s word and faith, thereby setting an
example, but also respect for the same qualities in fellow officers, including those
from the opposing side. This was the reason why an officer who had fought bravely
and honourably was treated with respect upon surrender, for example, by allowing
him to retain his sword or sidearm as a mark of respect. It also lay behind the
practice of allowing an officer to give his parole enabling him to move about freely
within certain agreed limitations and accepting his word of honour to not partic-
ipate in fighting until officially exchanged for a prisoner of similar rank. It also
influenced the practice of sending forward “parlementaires” to attempt to nego-
tiate a surrender when the chances of successful resistance were considered neg-
ligible and it lay behind the respect for the “white flag” and the inviolability of
such an emissary during negotiations. A well-known example of this was in the
final stages of the battle of Waterloo where the elite “Old Guard”, surrounded and
outnumbered after being repulsed in their final attempt to force the British position
and now assaulted on the right flank by the Prussians, were called upon to sur-
render.!” The offer was refused, but the offer was made in conformity with
established practice and notions of honourable conduct. This practice carried over
even into the Second World War, for example, during the battle of Arnhem, when
the outnumbered and outgunned detachment of British paratroops defending the
tenuously held crucial bridge over the Rhine, were offered the chance to surrender
before the main assault commenced. Like the other example, this offer too was
rejected, but in the ensuing hard fighting, captured British “paras” were generally
treated humanely and with respect, having earned it in the eyes of their adversaries
by their tenacious defence and general adherence to the rules of war.'®

If surrender was accepted, it was almost always respected and was often
accompanied by terms allowing for not only respect for the lives of the captured,

16 Keegan 1978, p. 191.
17 Lachouque and Brown 1997, pp. 488, 489.
18 Kershaw 2009, p. 222.
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but often including some degree of respect for the honour and dignity of the
defeated party. Two examples will have to suffice to illustrate the point. The
surrender of British General Burgoyne at Saratoga in 1777, generally considered as
the turning point in the American Revolutionary War, was carried out with full
respect for the terms agreed and both sides showed scrupulous attention to the
“honours of war”.'” In the final stages of the Crimean War, while peace negoti-
ations were underway to surrender the fortress of Sevastopol and end the war,
French and Russian troops who had faced each other over months of gruelling
trench and siege warfare fraternised, shared rations and exchanged gifts of tobacco
and small items, while the officers exchanged visits and mutual compliments and
courtesies.”” In some cases such expressions of mutual respect at surrender could
have far-reaching consequences, as was the case in the American Civil War in
relation to the surrender at Appomattox by General Lee, commanding the Con-
federate Army, to General Grant, commanding the Union Army, with the terms of
surrender offered and the way it was conducted, contributing in no small measure
to a fairly smooth transformation to peace and reconciliation between the two
sides.”!

Considerations of mutual respect and chivalry have also been observed with
regard to the fallen of opposing armies for many centuries. Alexander followed the
Greek tradition of burying the dead of both sides after a battle and erecting a
memorial to the fallen®® and the same tradition was observed by the German
commander at St. Nazaire following a daring British commando raid in 1942,
which put the docks intended to house the battleship Tirpitz out of action. In that
case, the German Commander ordered that the 169 commandos who had fallen in
the action be buried with full military honours and mounted an honour guard at the
cemetery in recognition of their bravery.”

While examples such as these do not take away from the violence or negate the
horror and cruelty of war, they do illustrate that alongside these elements there is
room for some degree of mutual decency and respect between adversaries and the
notion of chivalry and martial honour has played some part in contributing to this.
It formed part of “the code of the warrior” and had an undeniable influence upon
the development of “the laws and customs of war”. We will now turn to the
question whether it actually continues to form part of the contemporary law.

19 Hibbert 1990, pp. 196, 197.

20 Figes 2010, p. 409.

2! Anderson and Anderson 1988, pp. 448-454.
22 Keegan 1987, p. 46.

2 Weider History Group 2012.
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2.3 Chivalry and Honourable Conduct as Part of the Law
of War

The law of war, like any other branch of international law, is based on the sources
enumerated in Article 38 of the Statute of the International Court of Justice. The
two primary sources are multilateral conventions, such as those of Geneva and The
Hague, and customary law representing practice recognised as legally binding.
Alongside these are general principles of law, and as secondary sources, decisions
of courts and tribunals and doctrine. The place and function of general principles
within this system has been the subject of some controversy, but it is generally
agreed that principles of law can include both fundamental norms of international
law of a more general nature than specific rules, including some norms of a
peremptory nature, and elements of municipal law common to most or all legal
systems which can have relevance for international law.>*

The contemporary law of armed conflict consists of hundreds of treaty provi-
sions and according to the ICRC customary law study, over 160 rules of customary
law.>> As such it has become a complex and highly detailed branch or sub-
discipline of international law, and while most of its rules are reasonably uncon-
troversial, some are the subject of diverging interpretation and elements of its
relationship to other areas of international law, such as human rights law, have
given rise to a considerable degree of controversy. One might question how an
individual soldier, or even a commander, could ever be expected to know all of the
rules or find his or her way through the controversies and grey areas. The answer is
that, while the detail of the law is complex and sometimes controversial, its
essence is contained in a handful of fundamental principles which are interrelated
and form a system, which have been recognised throughout its long history and
which form the foundation for all the rules contained in the two primary sources of
treaty and custom. These principles provide the normative framework upon which
the entire system of rules is based and can additionally serve as aids in interpre-
tation and as a means to fill gaps and ensure coherence. They underlie and provide
the normative basis for every single rule of treaty and customary law and as such,
while not normally used to identify specific rights or obligations, are of funda-
mental importance in the interpretation and application of the rules contained in
the primary sources. They are in short, general principles of international law in
the sense of fundamental norms of a more general character referred to above.?

The fundamental principles of military necessity and humanity are the two
keystone principles which lie at the heart of the balance between military
requirements and the need and objective to limit the suffering and devastation
caused by war and provide protection to those most vulnerable, such as the

2% Van Hoof 1983, pp. 148-151.
25 Henckaerts and Doswald-Beck 2005.

26 Military manuals on the law of armed conflict such as those cited in n. 2 supra, usually begin
with a treatment of the basic principles of the law of armed conflict.
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wounded and captured, and to the civilian population. These two main principles
are complemented by several other fundamental principles which are drawn from
the two main ones and which complement them in forming the overall system.
These include the principle of distinction, which has the function of demarcating
who and what is, and is not, subject to attack; the principle of proportionality (in
bello) which sets out a balance between expected military advantage and probable
incidental injury and damage to civilians and civilian objects in conducting attacks
upon military targets; the principle of prohibition of unnecessary suffering and
superfluous injury in the use of certain types of weapons and means of combat as a
sub-principle of humanity; and the principle of equal application, which estab-
lishes an equality between opposing forces and participants in the application of
the law of war, irrespective of considerations of the legality of resorting to force
between States or the motivations of the opposing parties.

The question posed earlier is whether these principles also include consider-
ations of chivalry and honourable conduct, whether in the form of a separate
principle, or as part of those named above. Clearly, not all of what is (or perhaps
more accurately was) regarded as chivalry or martial honour has been codified into
law, but there is no doubt that significant elements have found their way into treaty
and customary law and as such represent binding legal obligations. Other elements
remain more a question of military tradition or ethics than positive legal obliga-
tions, but nevertheless exert some degree of influence. We will examine a few
examples of both by way of illustration. Those elements which are the source of
binding legal obligations contained in conventions and custom will be examined
first, followed by an examination in the next paragraph of the ancillary role of
basic legal principles in general and chivalry in particular, as sources of guidance
which can and do include extra legal considerations and practices and traditions
which, while not legally binding, can nevertheless exert a significant influence.

One area where notions of honourable conduct have become part of the law is
in the prohibition of perfidy. This relates to the prohibition of feigning wounded or
otherwise protected status, as well as the intent to surrender, as a means of gaining
advantage in combat. The Hague Regulations on Land Warfare of 1907 and
Additional Protocol I of 1977 lay down strict prohibitions of using treachery
(perfidy) to kill or wound (and under API to capture) members of the opposing
armed force or to misuse flags of truce, national flags, uniforms and emblems of
the enemy or those of neutral States in combat or to misuse the protected emblems
and signs of the Geneva Conventions.”” These prohibitions have obtained a cus-
tomary status and extended somewhat to include, for example, the flag and dis-
tinctive emblem of the United Nations and form part of customary law; violation

?7 Convention (IV) respecting the Laws and Customs of War on Land and its annex: Regulations
concerning the Laws and Customs of War on Land (Hereinafter HR 1907), The Hague, 18
October 1907, Article 23B jo. Article 23F; Protocol (I) Additional to the Geneva Conventions of
12 August 1949 and relating to the Protection of Victims of International Armed Conflicts
(Hereinafter AP I), Geneva, 8 June 1977, United Nations Treaty Series, Volume Number 75,
Articles 37-39.
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of which can be considered to constitute a war crime.”® These prohibitions
undoubtedly have their root in notions of martial honour and chivalry, which
required adversaries to fight openly and without treachery. The same consideration
applies to the prohibition of attacking individuals who have laid down their arms
and surrendered at discretion.”® Not only is attacking persons who have surren-
dered a violation of basic humanity, it is no less a violation of trust and dishon-
ourable conduct to attack a person who has yielded and placed himself at the
disposal of the opponent. No honourable warrior in the chivalric tradition would
attack an opposing warrior who had yielded and asked for quarter.’® This also
underlies the prohibition of denying quarter and declaring no quarter will be
granted, or conducting hostilities in such a manner as to make surrender
impossible.’’

Another element of chivalry and honourable conduct which is incorporated into
the law is the prohibition of using protected persons and objects as shields from
attack or in direct support of military operations. Protected persons such as civ-
ilians, the wounded and prisoners of war are to be separated from combatants as
far as possible and clearly indicated for what they are. Using their immunity from
attack as a shield for military operations not only violates their protected status and
renders them subject to loss of protection, thereby violating both the principles of
humanity and distinction, but is also without doubt a form of dishonourable and
treacherous conduct akin to misuse of flags and emblems. The same applies to the
use of specially protected objects, such as places of worship, hospitals and cultural
monuments as shields from attack.*

Another example of how notions of chivalry and honourable conduct have
found their way into binding legal provisions is in rules relating to the inviolability
of parlementaires and respect for flags of truce and for ceasefires and armistices,
for example, to negotiate terms of surrender or to permit collection and treatment
of the wounded, or evacuation of non-combatants. These rules of treaty and
custom are based on long-standing practices in the conduct of warfare and have
their root in notions of chivalry and martial honour as referred to above. This
likewise applies to the manner in which capitulations are to be carried out and
observed “in accordance with the rules of military honour” and the concomitant
requirement that “once terms have been settled they must be scrupulously
observed”.*

A final example of how elements of chivalry and military honour have found
their way into the law is to be found in certain of the provisions relating to the

28 AP I, Ibid., Article 38:2; Rome Statute of the International Criminal Court, Rome, 17 July
1998, U.N. Doc. A/CONF.183/9, Article 8, para 2(b), vii.

2 HR 1907, supra note 27, Article 23C.

30" Ackerman 2003, pp. 115-137 at 126, 127.

31 HR 1907, supra note 27, Article 23D; AP 1, supra note 27, Article 40.
32 AP I, supra note 27, Article 51:7.

33 HR 1907, supra note 27, Article 35.
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treatment of prisoners of war. Prisoners of war are allowed to wear their uniforms,
badges of rank and nationality, decorations and retain personal items, including
money and objects of value (within certain conditions). These rules have to do
with respect for the military honour of the captured personnel and function
alongside provisions relating to prohibition of violence, cruelty, mistreatment and
insult to not only safeguard their well-being, but also to set them apart from
convicts and persons suspected of criminal offences. They are to observe military
protocol and respect in matters such as saluting only officers of higher rank and
officers and prisoners of equivalent status and receiving in turn the recognition of
respect due to their rank and status.”® The internal hierarchy and (military) cus-
toms of the captured personnel is generally recognised and respected in so far as it
is not prejudicial to security and good order, with the ranking officer or non-
commissioned officer among the prisoners normally serving as POW representa-
tive to the camp commander. They are subject to the military disciplinary system
of the detaining power with the same rights and obligations as members of its own
forces.™

The above-mentioned examples of rules and the practices which underlie them
have their root in notions of chivalry, military honour and mutual respect which
form part of military tradition. While these examples are not exhaustive, they do
serve to illustrate how many elements of chivalry and honourable conduct,
alongside military tradition relating to these notions, have been incorporated into
binding legal rules of the law of war. As such, chivalry and honourable conduct
can qualify as a fundamental principle of the law of war from which rules and
prohibitions of a binding legal nature are derived. Whether one sees it as a separate
fundamental principle alongside military necessity, humanity, distinction and
proportionality, or as being incorporated into these, is less important than the fact
that it exercises the function that all of these fundamental principles do as the
foundation upon which positive legal obligations contained in treaty provisions
and custom are based.

2.3.1 Chivalry as a Guiding Principle

What has been said above in relation to the incorporation of elements of chivalry
and honourable conduct into positive legal obligations should not obscure the fact
that not all of its elements, especially many notions of martial honour deriving
from military tradition, are necessarily “law” in the sense of constituting positive
rights and obligations. However, the functions of a general principle are not only to

3 Convention (IIT) relative to the Treatment of Prisoners of War (Hereinafter GC III), Geneva,
12 August 1949, United Nations Treaty Series, Volume Number 75, http://treaties.un.org/doc/
Publication/UNTS/Volume%?2075/volume-75-1-972-English.pdf. Articles 27, 39, 40, 43-45.

35 GC III, Ibid., Articles 22:3, 82:1, 87:1.


http://treaties.un.org/doc/Publication/UNTS/Volume%2075/volume-75-I-972-English.pdf
http://treaties.un.org/doc/Publication/UNTS/Volume%2075/volume-75-I-972-English.pdf
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serve as a basis for specific rules and obligations, but as a means of aiding in the
interpretation of such existing obligations and filling gaps where these exist. In this
sense, principles of law are legal tools which aid and complement specific rules
contained in treaties and customary law. While principles are rarely cited in court
decisions as a source of specific obligation,3 ® they are sometimes referred to in the
sense of noting a generic obligation, such as is the case with the well-known
“Martens Clause”, or as an assist in interpreting specific rules.’’

In a wider sense, general principles can also refer to extra legal considerations,
which function alongside the law in a strictly positive sense, as a means of reg-
ulating conduct and denoting obligations of a moral or ethical character which
have a place alongside the binding rules of law. No aspect of human behaviour,
including warfare, is simply a question of legal rights and prohibitions, important
as these are. Behaviour in war as in peace is also regulated by considerations of
morality, trust, courtesy and tradition, as well as on the basis of considerations of
policy and good sense. This applies in a more general sense as well. For example,
while the concept of equity is part of the law in most legal systems, the broader
notion of “fairness”, from which equity is largely derived, includes both legal and
extra legal considerations and as such is more than just a purely legal notion.
Certain legal rules may be perfectly “legal” in the sense of being legally binding
and having been adopted in accordance with established procedure, however, this
does not guarantee they will inevitably be “fair” in all circumstances in the sense
of providing the right outcome and doing justice to all concerned.”® Likewise,
while law and fundamental notions of morality generally coincide to a consider-
able extent, this is not inevitably the case, nor is it always possible, or perhaps
desirable in all situations, particularly in cases where morality is equally “grey” or
contested just as law sometimes is. It can be highly dangerous to allow individual
notions of morality to prevail over legal considerations, since the latter normally
represent a communis opinio of what is acceptable conduct and what is an
acceptable response to misconduct, rather than one’s own private sense of what is
“right” or “wrong”. Nevertheless, there is still a place, indeed a need, for extra
legal considerations as a means of governing conduct alongside positive legal
obligations, as a complementary means of regulating conduct.*® In almost all
cases, in the event of a clash between positive legal obligations and those of an
extra legal character, the former will prevail at the level of society at large (if not
always at the individual level), although most legal systems will take account of
non-legal considerations and ethical motivations to at least some extent in

36 Van Hoof 1983, pp- 144-146.

37 For example in ICJ, Legality of the Threat of Use of Nuclear Weapons, Advisory Opinion,
General List No. 95, 8 July 1996, 1.C.J. Reports 1996, http://www.icj-cij.org/docket/files/95/
7495.pdf, p. 226, para 78 at p. 257.

38 For an extensive treatment of “fairness” as both a legal and overarching ethical principle, see
Franck 1995, Chapters 1 and 2.

3 A modern classic dealing with the ethical dimension of war is Micheal Walzer’s Just and
Unjust Wars, Walzer 1977.
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apportioning blame and determining the consequences of unlawful behaviour. The
notion of peremptory norms of a ius cogens nature is an instrument which brings
together, to a large extent, the concepts of law, justice and morality,*” and many of
the rules and fundamental principles of the law of war constitute such universally
binding obligations, but even these do not cover all possible situations and
contingencies.

What does all of this have to do with chivalry, one might ask? The answer may
lie in this ancillary function of general principles of law (and conduct) in general
sense as a guiding principle alongside the law, and a possible complementary role
or function of chivalry and honourable conduct in particular. An example may
serve to illustrate what this function might be.

In the ongoing controversy relating to “Direct Participation in Hostilities”, one
of the most contentious issues has been the purported effect of the principle of
military necessity as an additional restraint upon the conduct of hostilities, with
one side of the argument contending that, in addition to the rules of humanitarian
law and without prejudice to the applicability of other bodies of international law
(i.e. human rights law), hostilities are also limited to what is strictly required under
the circumstances, leading to an additional legal obligation to capture enemy
personnel rather than target them in combat situations when this is not strictly
required by the rules of International humanitarian law. This is fiercely contested
by a significant number of experts in the humanitarian law of armed conflict who
argue that the constraints on attacks cannot be derived from general principles and
are contained in the rules themselves, and that there is a fortiori no legal obligation
to capture persons subject to attack, rather than target them in the conduct of
hostilities.*’

Without pronouncing either side in this contention to be either “right” or
“wrong”, I believe a possible solution lies elsewhere, namely in looking for the
influence of chivalry and military tradition, not so much in the sense of a guiding
legal principle, but as an extra legal consideration, which has long played a role in
the way battles and engagements are conducted when circumstances and condi-
tions permit. There is a long tradition of offering surrender as an “honourable
alternative” to hopeless resistance in situations of overwhelming superiority,
which has been referred to previously. While part of this has long been part of the
law, in the sense of requiring quarter be granted when surrender is offered, there is
no strictly legal requirement to offer surrender to an outnumbered, outgunned or
surrounded adversary who has no realistic option of prevailing or escaping intact,
but has not (yet) indicated the intention to surrender. This is neither a part of the
law now, nor has it ever been so. Nevertheless, this has a long tradition in the
practice of adversaries on the battlefield, and while it is not a matter of the law of
war, it could be said to be part of the custom of war in a non-legal, but no less

40" van Hoof 1983, pp. 153-156.

4l ICRC 2008, Chapter IX; For criticism see inter alia Schmitt 2010, Watkin 2010, and Hays
Parks 2010 and the reply thereto by Melzer 2010.
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persuasive sense. It is not derived from an additional legal constraint on the
conduct of hostilities emanating from the principles of military necessity, or
humanity, but rather from a tradition and custom which has its roots in chivalry
and “fair play” between adversaries. Unlike legal obligations under the contem-
porary law of armed conflict, it is largely a matter of reciprocity in the sense of
honour and respect for adversaries who have conducted themselves bravely and in
accordance with the rules and customs of war, as well as from a sense of sharing
the same dangers. It flows additionally from a sense of basic humanity; humanity
here not in the sense of a binding legal rule, but as a consideration of morality and
ethics.

Viewed in this way, there are few military officers who would deny the exis-
tence of such a tradition or deny that when circumstances permit, it would be the
honourable and “decent” thing to do to offer an adversary a fair chance to sur-
render rather than fight on hopelessly and needlessly sacrifice lives. Of course,
since this custom is based largely on mutual respect, it is hard to imagine such an
offer being made to an adversary which had not fought honourably and who
instead had used every opportunity to violate the law and custom of warfare.
Nevertheless, even in such circumstances, considerations of ethics, alongside those
of policy (for example, counter insurgency doctrine poses restraints on hostilities
which can go well beyond what is required as a matter of legal obligation), might
well militate in favour of moderation. Regardless of whether one acted out of a
sense of moral obligation, mutual respect and sense of honour or policy; it would
not be a question of binding legal obligation, but a matter of either morality and
chivalry, or good sense and expediency, which acted as a restraint in situations
where one enjoyed overwhelming superiority and offered an adversary the option
of surrender. Such restraints could well have the same effect in many cases,
without causing the level of controversy that has resulted over the purported
binding nature of obligations not contained in positive rules of law. They would
act as a complement to binding legal obligations, also based on a combination of
considerations of chivalry and humanity (now as part of the law), which prohibit
denial of quarter and conducting hostilities on the basis of “taking no prisoners”
when surrender is offered. There is a fine line between legal and extra legal
considerations, but they are distinct. Violation of a legal obligation, carries with it
legal responsibility and possible trial and conviction for commission of a war
crime, while the other does not. Nevertheless, non-binding moral obligations and
traditions can also act as a powerful incentive for particular conduct and are no less
relevant for not having a legal sanction attached to them.

2.4 Chivalry’s Relevance and Limits in Warfare

The example of the role of chivalry in relation to the controversy surrounding the
role of basic principles in relation to the question of direct participation in hos-
tilities illustrates how chivalry and honourable conduct is both part of the law in
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the sense of being partly incorporated into binding rules, in this case relating to the
duty to accept surrender when offered, while at the same time acting as a guiding
principle which has a legal function in assisting the interpretation of specific rules
and an extra legal dimension alongside the law as a reflection of practice and
military tradition, for example, in offering an adversary which has no prospect of
successful resistance or escape a chance to surrender. It also is an indication that
chivalry is both a general principle of the law upon which specific rules are based
as well as a principle of the custom or practice of warfare in a non-legal sense. It
provides a good case for illustrating its continued relevance, even in contemporary
warfare between mismatched opponents in terms of capabilities, motivation and
methods of fighting, at least in some circumstances.

While this does not signify that considerations of chivalry will always deter-
mine the way in which adversaries conduct themselves, it does show that such
considerations can have relevance even now. It should be borne in mind that even
in “classical warfare” between reasonably like-minded opponents pitted against
each other in face to face battles, chivalry never determined the outcome, nor did it
prevent the intensive use of force and violence to achieve the desired outcome
(eighteenth and nineteenth century battlefields were “killing fields” by today’s
standards). Likewise, it never prevented the use of weapons and tactics aimed at
negating the advantage of the opposing side as a whole or of neutralising the
superiority the adversary possessed in a certain arm of the army or method of
fighting. Archers were used to mow down mounted knights at Crecy and Agin-
court, just as massed volley fire smashed the assault of Napoleon’s cavalry and
elite infantry at Waterloo, and guerrilla tactics and deception have been used
throughout warfare by a weaker opponent against a stronger one to neutralise their
superiority in open engagements. (Long range) missile warfare, whether by means
of ballista, long or crossbow, musket, artillery, machinegun or sniper rifle (or for
that matter helicopter gunships or missile armed unmanned aerial vehicles or
“drones”), has been part of warfare for centuries and is the “great leveller”,
making no distinction between rank, class, skill or bravery of the recipients.
Superior firepower has also long been used to neutralise superior skill, location or
mobility possessed by an adversary as, for example, in the use of aerial supremacy
by the Allies in their breakout from Normandy in 1944, or its use by US forces in
the fighting in Vietnam.** In short, chivalry and martial honour have never pre-
cluded maximising one’s advantages and neutralising those of the opponent,
except in so far as certain conduct (e.g. perfidy) or weaponry (e.g. poison) has been
banned as illegal. This has not, however, prevented it from exerting an influence
on the way war was conducted and inducing a degree of restraint and mutual
respect between adversaries in so far as this was feasible and not incompatible with
military requirements under the circumstances.

42 For a comprehensive study of how the elements of firepower, manoeuvre and mobility
interacted in Western military history from ancient to modern warfare see Jones 1987.
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Does this still hold true today? Can notions of chivalry and honourable conduct
still have relevance in the context of post modern asymmetrical warfare? The
answer to this is, in my view, a qualified “yes”. On the negative side of the ledger
are several considerations, including: a much greater gap in capability between
modern well equipped armed forces on the one hand and their increasingly likely
opponents on the other, a corresponding greater disregard by most non-State armed
groups for the laws of war (much less for extra legal notions of chivalry and
honourable conduct) than in traditional engagements between regular armed for-
ces, and the influence of extremist ideology, religion and ethnic hatred, along with
extreme reactions thereto in the form of bending or violating the rules and con-
ventions of warfare as both a means of punishment and as a form of expediency to
overcome (perceived) disadvantages posed by the disregard of legal and moral
restraints by many such non-State armed groups. Put simply, many would question
why one should fight in accordance with notions of chivalry and honour, or even in
accordance with the laws of war against a foe which has no regard for them and
routinely violates the law of war, indeed sometimes uses it as a means of gaining a
military or propaganda advantage.

On the positive side of the ledger is the fact that the law of war has obtained a
degree of acceptance, authority and universality that has made it an inescapable
part of today’s perception of what is minimally required conduct in armed conflict.
This includes those rules and principles which have their roots in chivalry and
honourable conduct, some of which were referred to above. Another factor is the
fact that, notwithstanding the above-mentioned negative considerations relating to
much of contemporary warfare alongside the inherent limitations of chivalry in
relation to maximisation of advantage in weapons and tactics which have always
existed, there are compelling legal, moral and policy reasons for conducting
oneself honourably irrespective of whether the other side does so. From a legal
standpoint, adherence to the law is required, regardless of whether the opponent
does so or not. From a moral standpoint, disregard of law and indeed of extra legal
considerations of basic humanity and honourable conduct strips the violator of the
right to condemn the conduct of the adversary and risks sacrificing the very values
one is defending. From a policy standpoint, respect for the law, fairness and
honourable conduct will strengthen morale and sense of purpose among the forces
engaged and will significantly strengthen domestic and international acceptance of
the use of force and the way it is employed.

In sum, while there are undeniable challenges to the law and to conducting
warfare in accordance with notions of chivalry and honourable conduct, in con-
temporary warfare there are compelling reasons to do so despite them. Such
challenges have always existed in one form or another and some of them are not as
new as is sometimes supposed (irregular/asymmetrical warfare and even the use of
terror tactics as psychological warfare, for example, are nothing new). Adherence
to the law and to ethical and other principles, such as military honour, are both
required from a legal and ethical standpoint and moreover do not prevent or
significantly hinder achieving the objective of war, which is, as it always has been
“to win”. On the contrary, they can make a significant contribution to achieving
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one’s objectives both in a narrow sense of achieving military objectives (for
example, treating prisoners humanely and honourably, not only is the “right” thing
to do, but makes it more likely that an adversary will surrender when successful
resistance is no longer possible, thereby saving lives and resources of one’s own
side) and in a wider sense of adhering to fundamental notions of decency,
humanity and fairness which are what one is ultimately fighting to preserve.
Adherence to chivalry and honourable conduct may also well contribute to
achieving a reconciliation between former adversaries once hostilities have been
concluded.

2.5 Conclusions

Our short examination of the notions of chivalry and honourable conduct leads to a
number of conclusions. Firstly, chivalry and martial honour have always been part
of the “the code of the warrior” and have played a significant role in the devel-
opment of the law of war. Secondly, they have been incorporated into numerous
binding rules of treaty and customary law and as such perform the function of a
general principle of law, which include the fundamental principles of the law of
war as a normative framework and a basis upon which specific obligations are
based. Thirdly, that as a fundamental principle of the law of war, they perform
another of the functions of a general principle of law, namely as a means to assist
in the interpretation of the law and as a guiding principle in both a legal and in a
wider sense of incorporating extra legal considerations of ethics and military
tradition into the practice of warfare. On the basis of these conclusions, it seems
fair to say that chivalry and honourable conduct are still a principle of the law of
armed conflict and can have relevance in contemporary warfare, notwithstanding
undeniable obstacles and challenges to their application.

One area where these different functions of chivalry operate as a basic principle
of the law of armed conflict and as a guiding principle which takes account of extra
legal considerations of an ethical and policy nature as well as incorporating long-
standing military practice and tradition is in relation to the controversy sur-
rounding the question whether the principle of military necessity provides for legal
restraints in addition to obligations contained in treaties and custom; specifically in
relation to the question whether a legal obligation exists to capture rather than
target an enemy combatant or fighter directly participating in hostilities under
certain circumstances. I have argued that the solution to this controversy may lie in
the double role of chivalry, both as a foundation for positive legal obligations
prohibiting denial of quarter and the duty to not conduct hostilities in a manner
which precludes survivors being taken prisoner, and as a guiding principle based
on ethical considerations and long-standing military practice and tradition,
whereby an adversary who has no feasible chance of successful resistance is
offered a chance to surrender.
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The profession of arms has always included considerations of honour in the
conducting of hostilities and treatment of a defeated or helpless adversary and
persons not under arms, alongside considerations of basic humanity and military
necessity. There are no compelling reasons to conclude that this has fundamentally
changed in contemporary warfare, or that it ought to change as a result of changed
technology or lack of adherence to such considerations by many adversaries.
Chivalry and honourable conduct in this context are not about romantic notions of
courtly behaviour and jousting on horseback to win the favour of a fair lady, but
rather are part of the professional and ethical code of any member of the armed
forces, as well as being part of the law of war as long as it has existed.
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Chapter 3

Military Robots and the Principle
of Humanity: Distorting the Human
Face of the Law?

Hanna Brollowski

Abstract This article aims to raise awareness of the potential challenges involved
in sending (autonomous) robots to war. Drawing on multiple disciplines, the
author finds that the advantages and disadvantages of using robotic soldiers may
well allow one to argue either way. However, taking into consideration the prin-
ciple of humanity as a cornerstone of international humanitarian law, particularly
strong concerns arise. Since robots are not able to conceive of ethical and moral
concerns in addition to lacking analytical skills, it is held that they are not able to
act in accordance with the rules which are applicable during armed conflict. An
urgent need is recognised for the international (legal) community to take owner-
ship of the process to regulate the deployment of robots in war situations.
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Foreword

In his brilliant 2010 lecture to commemorate Avril’s life, Prof. McCormack drew an
analogy between her death and the volcanic eruption of Eyjafjallajokul. He spoke of
her ‘infectiousness’ that spread in a way which was similar to the way the volcanic
ashes spread all over the world and changed the course of so many people’s lives
during those days.' Avril has definitely succeeded in infecting me with her
incredible passion for international law and the search for the human face thereof.
I knew Auvril as a teacher and before I met her, I never thought that I would want to
work in the field of IHL. That obviously changed after Avril’s class. The classes
were held without a break and at an incredibly fast speed (quite similar to the
explosive speed with which robotic sciences evolve). Everyone had cramp in their
hands afterwards from having to write so quickly in order to keep up with her. In
calling her after an examination to ‘briefly’ ask for a comment on my essay, I ended
up talking to her for an hour and a half (on a mobile phone from Germany....).
At the end of the conversation, she promised to always help if I needed anything and
she always kept that promise. When I got my first job at the ICRC, she said that was
the best Christmas present for her ... spreading her passion for IHL. She was
incredibly committed to her students and I felt immensely honoured to be sitting in
her old chair at her old desk for almost a year and a half during the time I worked at
the Asser Institute. I am very thankful for her inspiration and also to the editors of
this book for the opportunity to allow me to share this. I think everyone who has had
the pleasure of meeting her will keep a little bit of that volcanic ash with him ...

3.1 Introduction: Preliminary Remarks

The revolution in technology in the twentieth and twenty-first centuries has
transformed humanity in nearly every aspect of our everyday lives. Recently, in
the never-ending quest to foster technological development, the focus has moved
towards robotics. Especially in Asia, household robots are no longer a novelty with
South Korea announcing plans to equip each household with a robot by 2020.”
Roomba, iRobot’s automatic vacuum cleaner (also available as a lawn mower), or
the sock robot developed to fold socks have fascinated many housewives.’

! See also McCormack and Radin 2009, pp. IX-XII.
2 Lovgren 2006.
3 iRobot website 2011; Sockification Youtube 2011.
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In addition to the aspirations of making the life of housewives/men more com-
fortable, however, South Korea has also developed weapon-carrying robots to
assist in controlling the border with North Korea,* and they are not the only ones
investing vast amounts of money in this field of research. The goal of the 2001
Future Combat Systems project of the United States (US) was to ensure that, by
2015, at least one-third of operational ground combat vehicles were unmanned. It
was estimated that it would cost at least US $230 billion.” Between 2004 and 2007,
detailed 25-year plans for unmanned aircraft, ground and navy vehicles, and a
roadmap until 2032 followed.® By 2011, the US had at least 7,000 airborne
military robots and another 12,000 robots on the ground’ At least 42 other
countries were using some form of military robots.® The era of robotic weapons
has long begun and war-waging has been transformed in unthinkable ways.

There is no explicit treaty rule prohibiting the deployment of robots or robotic
weapons during armed conflict. Thus, it seems that the decision to employ robots
does not prima facie result in a breach of international law. Nevertheless, as is well
known, sources of international law, besides conventions and customary norms,
may also include ‘general principles of law recognized by civilized nations’.’
Assuming that it is such a recognised principle, this article aims to assess whether
deploying robots during armed conflict violates ‘the principle of humanity’ while
simultaneously undermining the human aspect of war. First, it is necessary to
establish how morality and war relate to one another. On the other hand, it is vital
to understand how the notion of humanity, amongst other things as a legal concept,
has developed and whether the significance of the concept can be maintained in
relation to military robots. For this, a brief overview of some of the existing
technology will be provided, before judicial decisions and academic discourse will
be consulted as subsidiary means of interpretation.

The topic involves a multiplicity of aspects which are relevant to various dis-
ciplines including engineering, law, philosophy and medicine, not all of which can
be represented in depth here. At the same time, robotics is also a massive source of
inspiration for today’s entertainment industry, which is highly influential in human

* The Telegraph 2010.

5 National Defense Authorization Act for Fiscal Year 2001, US Public Law 106-398,
Section 220, 106th US Congress, 2nd session, 2000 http://www.dod.mil/dodgc/olc/docs/
200INDAA.pdf; Economist 2007; Sparrow 2007, p. 64.

S Unmanned Aircraft Systems Roadmap 2005-2030, Office of the US Secretary of Defense,
2005; Joint Robotics Program Master Plan FY2005, LSD (AT&L) Defense Systems/Land
Warfare and Munitions, 3090 Pentagon, Washington DC 20301-3090; The Navy Unmanned
Undersea Vehicle (UUV) Master Plan, Department of the Navy, USA, 9 November 2004;
Unmanned Systems Roadmap 2007-2032, US Department of Defense, 10 December 2007; All
cited in Sharkey 2008a, p. 86.

7 CBC News 2011.

8 Ibid.

° Statute of the International Court of Justice, San Francisco, 26 June 1945, Trb. 1971, No. 55,
Article 38.1.(c) ‘The Statute of the International Court of Justice’ is available at http://www.icj-
cij.org/documents/index.php?p1=4&p2=2&p3=0.


http://www.dod.mil/dodgc/olc/docs/2001NDAA.pdf
http://www.dod.mil/dodgc/olc/docs/2001NDAA.pdf
http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0
http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0
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culture and shapes our everyday life more than ever. The sporadic reference to
mainstream culture is thus deliberate. Rather than ‘fear-mongering’ or even sug-
gesting a technological deadlock, the author aims to familiarise the reader with the
different facets of the problem and to raise awareness of some of the foreseeable
(legal) challenges. Accordingly, an attempt will be made to point out key diffi-
culties and to suggest a possible way forward.

3.2 Robots in War

3.2.1 Degrees of Autonomy: From Modern Slaves
to (Artificially) Intelligent Machines

The etymological origin of the word ‘robot’ can be traced back to the Czech word
robota meaning slave or servitude,10 and, considering the household robots listed
above, the name seems suitable for these modern-day electronic slaves. These
robots, once positioned correctly and switched on by a human being, fulfil one
specific task with a certain level of autonomy. In that sense, they are similar to ‘fire
and forget’ arms systems, which in reality can be deemed semi-autonomous at
most."" Although research continues in the field of semi-autonomous military robots
as well as robots controlled by a human operator, it is the technological progress in
the field of autonomous robots that is potentially problematic and even dangerous
for the meaning of international humanitarian law generally, and the validity of the
principle of humanity in particular. These robots are not only autonomous in the
sense that they can complete a definite task, but display some form of synthetic
aptitude. Indeed a number of scholars have suggested that future robots will possess
some form of artificial intelligence.'? The ‘radical futurist and prophet of innova-
tion’ Ray Kurzweil forecasts an exponential growth in technological advances in
robotics, amongst other things, foreseeing that before 2050 sentient artificial
intelligence will exhibit moral thinking and respect for human beings."?
According to Kurzweil,

[w]ithin several decades, machines will exhibit the full range of human intellect, emotions
and skills (...). By 2019 a $1,000 computer will at least match the processing power of the
human brain. By 2029 the software for intelligence will have been largely mastered, and
the average personal computer will be equivalent to 1,000 brains.'*

1% Capek 1920.

""" Sparrow 2007, p. 65.

12 Sparrow cites an Air Armament Center Public affairs report of 2000 ‘This bomb can think
before it acts’ as published in leading Edge magazine 42(2):12; See also Kurzweil 1990, 2000;
Greenwald 2011.

13 Kurzweil, Ibid.

14 Kurzweil 2009; This article was originally published in the 2008 Scientific American ‘Special
Report on Robots’.
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In 1997, Gary Kasparov got a taste of what it is like to compete against a
computer, when IBM’s Deep Blue beat the then World Champion in a well-
publicised chess tournament.'> While this demonstration of artificial intelligence is
clearly impressive, it is questionable whether the notion of robotic autonomy refers
to the same kind of autonomy that a human being usually possesses. Sparrow,
amongst others, works with the assumption that “to say of an agent that they are
autonomous is to say that their actions originate in them and reflect their ends”.'®
Yet, autonomous robots, even if equipped with a high degree of artificial intelli-
gence enabling them not only to compete with, but to beat a human opponent, are
still man-made. Their predefined purpose is decided by human programmers. Even
if a certain leeway in the form of the means chosen to achieve that set goal is
given, it seems that the degree of autonomy is not quite the same. Even if artificial
and human intelligence are therefore regarded as two distinct categories, it still
remains difficult to describe the different levels of artificial intelligence. The US
Army for instance distinguishes between ten levels of autonomy.'” The continuum
ranges from totally human operated to fully autonomous robots, meaning complete
independence from direct human oversight.'®

While soon, with the cost of robots continually decreasing,'® the average person
may have his/her own electronic sparring partner to practice chess, for the layman,
descriptions of an army of robots seem to belong to the script of a sci-fi movie, and
not to a book dealing with aspects of international humanitarian law. However,
when thinking of the recently deceased Steve Jobs, the icon of the communication
revolution and the co-founder of Apple Inc., who, as early as 1980, foresaw the
role of the Internet and its transformative power in the everyday lives of people
worldwide,? the imminent paradigm shift caused by the use of robots in war does
not seem so unlikely. Indeed, the current trend is to increase the autonomy of
military robots in order to further decrease the personnel necessary to sustain the
overall war effort. In addition, increasing the autonomy of robots is seen as
reducing the risk that the communication link with a human operator is intercepted
and the robot is thus rendered useless. Further, with higher degrees of autonomy
and less oversight needed, one human operator may be able to supervise whole
‘swarms’ of robots.>’ Autonomous robots would to all intents and purposes

15 IBM website 2011.

'® Sparrow 2007, p. 65; For reasons of simplicity, here, autonomous robots are presumed to be
those robots programmed by humans for one or more specific tasks, however, without the
involvement of a human operator in important decision-making structures.

17 The US Air Force has four levels and the US Navy distinguishes between scripted, supervised
and intelligent robots; Sharkey 2008b, p. 16.

'8 The US Army has ten levels of autonomy, the US Air Force has four levels and the US Navy
distinguishes between scripted, supervised and intelligent robots; Sharkey 2008b, p. 16.

19 Prices of robots were 80 % cheaper in 2006 than in 1990; Sharkey 2008c, p. 1800.
20 Tsaacson 2011.
21 Kurshid et al. 2004, p. 775.
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function as ‘force multipliers’>? and once one nation manages to develop them, a
strong incentive exists for others to follow suit.”’ Robots may soon roam the
battlefields worldwide and it is important to at least be aware of the imminent
paradigm shift that will occur when autonomous robots enter the sphere of armed
conflict.

3.2.2 Shape, Size and Function

There are a vast number of fascinating examples of robots that have been devel-
oped over the years, not all of which can be discussed at this stage. Singer in Wired
for War allows a captivating, yet provocative and, indeed, sheer frightening view
of what may be expected in the future of warfare.”* A key feature of the robots
discussed in this article is that they are unmanned. Depending on the terrain in
which the robots are supposed to be used, there are different forms of locomo-
tion.>> There are unmanned ground vehicles (UGVs), unmanned aerial vehicles
(UAVs), unmanned boats, including both unmanned surface vehicles (USVs) and
unmanned underwater vehicles (UUVs). Most ground robots operate on wheels
and look similar to cars or tanks. Some readers may immediately think of KITT,
the car that accompanied David Hasselhoff on his missions in Knight Rider.
Lacking not only the friendly voice of KITT, but more importantly its autonomy,
the bulldozers employed by the Israeli Defence Forces are not autonomous, but are
operated via remote control. Unlike in the TV series, they do not assist in the
pursuit of criminals, but dismantle obstacles in urban combat areas. The earliest
version of a ‘car come robot’, however, was the Navlab 5. Once a common Pontiac
Mini-van, the Navlab 5 was equipped with a GPS system, a camera and a system
that controlled the steering wheel. In 1995, as part of the No Hands Across
America project, the car drove from Pittsburgh to Los Angeles, almost entirely
without the help of its passengers.”® In 2004 and 2005, the American Defense
Advanced Research Projects Agency (DARPA)—one of the largest funders of
research into military robotics’’—ran autonomous vehicle races in the Mohave
Dessert, followed by the Urban Challenge in 2007.® In order to deliver much
needed humanitarian goods to conflict zones, such unmanned vehicles may
become a vital asset in the future. Other vehicles commonly used during times of

22 Sharkey 2008b, p. 16.

23 Sparrow 2007, p. 69.

24 Singer 2010.

% Kurshid et al. 2004, p. 775.

26 No Hands Across America 2011 http://www.cs.cmu.edu/afs/cs/user/tjochem/www/nhaa/

general_info.html; See also Singer 2010, p. 90.
27 Singer 2010, p. 140.
2 Singer 2009, p. 33; Sharkey 2008b, p. 15.


http://www.cs.cmu.edu/afs/cs/user/tjochem/www/nhaa/general_info.html
http://www.cs.cmu.edu/afs/cs/user/tjochem/www/nhaa/general_info.html
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peace and operated by humans, such as planes, have also been converted into
(semi-) autonomous robots. The beginning of studies into UAV technology date
back to the beginning of the history of aviation in the early 1900s; however,
serious international efforts concerning the military utility of modern-day UAVs
only emerged after the Second World War.> Since then, the technological and
mechanical enhancements of UAVs have led to a so far unknown level of
sophistication. As a consequence, during the twentieth and twenty-first centuries,
much attention has been dedicated to their role during warfare, and besides
technicians and military strategists, many an international lawyer has recently
concerned himself/herself with questions regarding the regulation of UAVs under
the international legal regime applicable during armed conflict.

Remotely piloted vehicles (RPVs) started to play a significant role during the
Vietnam War during which the US used the Ryan147H-18, also known as ‘Fire-
bee’ or ‘Fire Fly’, for surveillance purposes. This RPV was able to autonomously
fly pre-programmed, long-range reconnaissance missions.”’ Since then, not only
the name has changed. The fact that RPVs are now commonly referred to as UAVs
indicates the ever-increasing degree of autonomy of the flying objects. In addition,
the silhouettes of the unmanned planes have changed significantly and the kinds of
capabilities UAVs are equipped with become ever more awe-inspiring. In the late
1970s Israel developed the ‘Scout’, an inexpensive UAV made of fibreglass that
could transmit real-time, 360° surveillance data via a television camera. Its
improved version, the ‘Pioneer’, followed in the late 1980s and quickly found its
way into the American armed forces. Just one ‘secondhand version’ of the same
was used by the US during the 1991 Gulf War, together with a few unmanned
tanks turned landmine clearers.>! Since the late 1990s, during the Balkan war, but
also during the recent wars in Afghanistan and Iraq, the US has deployed both the
RQ1 ‘Predator’ as well as the ‘Global Hawk’, both high-tech surveillance drones
that can supply (live) footage from different heights of up to 65,000 feet via high-
definition colour television, infrared cameras and synthetic aperture (SAR).>* The
information gathered is sent directly to the screens in the Pentagon.”® The larger

2 Tesla developed remote-controlled torpedoes in the late nineteenth century (Sharkey 2008a,
p. 86) and during World War II, Nazi Germany used the Fieseler Fi-103, also known as
Vergeltungswaffe-1, or the V1 flying bomb during the attacks on London in 1944. The VI1-UAV
could be pre-programmed to fly a relatively short distance before dropping to the ground and
exploding and is similar in function to cruise missiles; however, it has less in common with the
modern-day UAVs and robotic aerial vehicles of concern in this article.

30" Global Security website 2011; Fairly little public knowledge existed about the drones used in
the Vietnam War and that experienced some major difficulties—16 % of the RPVs crashed;
Singer 2009, p. 29.

31 Singer 2009, p. 30.

2 Despite being linked to human operators on the ground, who decide when to send out the
robot, the Global Hawk carries out its mission autonomously; Singer 2009, p. 40.

3 Ibid.
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and much more powerful ‘Reaper’ is even able to read number plates from a 3 km
distance.**

These are only a few of the many examples of modern UAVs that now come in
all shapes and sizes.”> In addition to the trend in naming robots like animals,
scientists have drawn their inspiration directly from nature, designing ‘biomi-
metic’ robots.® This is amongst other things due to the fact that wheeled vehicles
can operate only on limited terrain. Even tracked vehicles can tackle only 50 % of
all terrain, whereas legs are much more versatile. However, they are incredibly
expensive and difficulties remain with coordinating balance and movement.’’
Biologically inspired robots are often smaller than vehicles with insects and birds
especially popular as sources of inspiration. There are bird-like micro-drones with
flapping wings, robotic dragonflies or hummingbirds. The ‘Raven’ and the “Wasp’
for instance are used by soldiers to check out their direct environment.*® The
smaller these robots, and the less indistinguishable from insects or birds, the better
they are for intelligence or surveillance missions. However, as a consequence of
the reduced size, these robots are usually limited in the amount of time they can
stay aloft. Specifically designed for these short scouting missions, the ‘Raven’ can
stay airborne for only 90 min.* The much larger ‘Predator’, on the other hand, can
fly for 24 h** and DARPA has initiated plans for the massively sized VULTURE
(Very-high altitude, Ultra-endurance, Loitering Theater Unmanned Reconnais-
sance Element)—a surveillance robot able to stay aloft for as long as five years.*!

There are also robots resembling reptiles or mammals. The ‘Stickybot’ for
example looks like a gecko. Inspired by the morphologic study of lizards, it can
climb smooth surfaces using adhesive technologies.** The snake-bot, a robot made
up of a chain of independent links is extremely flexible. It can manoeuvre through
difficult terrain, climb stairs as well as tree trunks and is especially useful in tight
spaces like pipes or areas obstructed with a lot of rubble.** The ‘Big Dog’ is a
rough terrain robot, equipped with four strong legs that are built to absorb shock
and recycle energy from one step to the next. It looks similar to a big dog or a
small mule, and is able to carry heavy equipment and loads for soldiers on scouting
missions. The robot monitors its own functionality including battery charge, oil
temperature and engine functions and is further equipped with a variety of sensors

3 Johansen 2011.

5 For an overview of the history of UAVs in warfare see Cook 2007.

36 Biology’ and ‘mimetic’ meaning to mimic or copy; Singer 2010, p. 91.
37 Singer 2010, pp. 89, 90.
38 Singer 2009, p. 40.

¥ Ibid.

40" Singer, p. 39.

4 Singer, p. 41.
42 Santos et al. 2008.

4 Thinkbotics website 2011.
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maintaining, amongst other things, its balance and navigation.** Underwater
robots include the ‘Robo-Lobster’,*> or ‘MANTA’, the latter operating fully
autonomously and able to ‘seek out, attack and destroy enemy submarines’.*®

The impressive list of biologically inspired robots is much longer and more
stunning robots are being developed on a daily basis. Scientists have gone even
further and started to build ‘humanoid’ robots. Honda’s ‘ASIMO’ is a promising
example that resembles a human soldier amongst other things in stature, loco-
motion and speech recognition capabilities.*’” A team of robotics scientists at the
Technical University of Munich has even developed robots with human faces. In
addition to beaming a deceptively realistic three-dimensional image of a human
face on the back of a plastic mask, the researchers have equipped the ‘mask-bot’
with a mechanism to create human-like facial expressions and voice structures.
Further equipped with emotion synthesis software, mask-bots can even simulate
visible emotional nuances.*®

The desire to provide even robots used during war with human-like features can
also be observed with the so-called med-bots. The ‘REV’, the Robotic Evacuation
Vehicle, similar to an ambulance, carries the ‘REX’, the Robotic Extraction
Vehicle, which looks similar to a stretcher and is designed to remove a wounded
soldier from a dangerous situation and to bring him or her to safety inside the
robotic ambulance. While being transported inside the ambulance to a medical
base, the soldier can be scanned for injuries and receive first aid while commu-
nicating with doctors over a flat-screen TV. This ‘human touch’ particularly in
vulnerable situations where injured soldiers may feel scared and helpless has been
considered particularly comforting.*” No doubt, even at their current state of
development, these so-called med-bots save lives. Future plans even foresee
systems with capacities for automatic diagnoses and surgery carried out by remote
doctors very much like the procedures in civilian hospitals involving robotic
gadgets.’® There are also robots being developed to assist medical personnel by
either finding injured soldiers and leading the medics to them or following the
doctors around the battlefield and carrying their equipment.”' No humanitarian law
would find fault with these developments, and no international lawyer would see
even the smallest challenge to humanitarian law in these developments. Besides
the ‘med-bots’, some other robots provide significant relief and safety advantages

4 Boston Dynamics website 2011.

45 Singer 2010, p. 115.
46 Sparrow 2007, p. 63.
47 Kurshid et al. 2004, p. 775.

8 The project is carried out at the Institute for Cognitive Systems (ICS) at the TU Munich;

Innovations-report 2011.
49 Singer 2010, p. 113.
30 Singer 2010, p. 112.

5! These kinds of robots are being developed for instance by Applied Perception Inc., see Voth
2004, p. 2.
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to soldiers in the field. These robots are employed for jobs that are dirty, dull and
dangerous (also commonly referred to as three-D jobs).’* These include assisting,
for instance, with the dismantling of improvised explosive devices (IEDs) or
scouting the territory. Outside the battlefield, the Japanese scientist Ishiguro has
developed a robot that can simultaneously access a number of video cameras
within a confined space to allow it to survey otherwise secluded corners.’
A similar robot equipped with portable cameras with all-around vision and
possibly heat-flow sensors would be extremely helpful in locating and possibly
discovering humans—besides enemy combatants; this of course also applies to
injured comrades or civilians who could be recovered with the help of REV and
REX.

Where the benefits of those robots deployed for three-D jobs, to facilitate
intelligence gathering or even to help save the lives of injured soldiers are surely
incontestable, the situation is a different one when robots, and especially auton-
omous ones, are equipped with weapons. Some models originally designed for
surveillance purposes have indeed been subsequently equipped with weapons
systems—the ‘Predator’ being an example of a surveillance robot subsequently
armed with Hellfire antitank missiles.’* Similarly, the ‘Packbot’, being particularly
versatile in its locomotion and able to “climb stairs, rumble over rocks, squeeze
down twisting tunnels, and even swim in under six feet of Water”,55 and initially
designed to dismantle roadside bombs has been fine-tuned afterwards.>® It ema-
nated from a 1998 contract with DARPA, but made its first appearance assisting
rescuers during 9/11.°7 Having being modified, it can now carry a shotgun.”®

The situation is much more complicated when robots are specifically designed
in order to scare the enemy and undermine the opponents’ will to fight, or when
robots are effectively designed to kill.”® The ‘Reaper’, able to self-navigate, search
out and attack targets on the ground from a 3 km height via laser-guided tech-
nology and until recently considered the ‘world’s deadliest drone’, already has
competition in this field by the even more powerful Avenger.®® A shining example
of versatility, a special version of the Talon, the Special Weapons Observation
Reconnaissance Detection System (SWORDS) is the first robot equipped to carry

52 Schmitt 1999, p. 143.

53 Ishiguro 2005 cited in Wallach and Allan 2009, 162 ff., 247.
54 The Predator is equipped with Hellfire antitank missiles; Johansen 2011.
35 Singer 2009, p. 33.

6 Johansen 2011.

57 Singer 2009, p. 33.

58 Johansen 2011.

5% In 2009 the UN Special Rapporteur Philip Alston already questioned the legality of the US use
of drones to kill militants in Afghanistan and Pakistan, cited in Bowcott 2010.

%0 Johansen 2011.
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almost any choice of weapon while roaming the battlefield.®’ Costing roughly US
$200,000 each, the choice of weapons include M240 or M249 machine guns,
Barrett.50 calibre rifles, 40 mm grenade launchers or antitank rocket launchers.®
The even more robust Modular Advanced Armed Robotic System (named
MAARS after the Roman god of war) can be equipped with similar armoury.®’
While with the Reaper, SWORDS and MAARS a remote human operator is at
least involved in the final targeting decision,** both the Packbot and the Predator
function with a higher degree of autonomy, the latter being ‘famously lethal’ for its
use by the CIA in November 2002 to attack and destroy a car containing alleged
Al-Qaeda terrorists.®

The speed with which robot technology develops seems ever more fast-paced
compared to the slow progress with which international legal norms develop. The
set of legal rules which is applicable during armed conflict is not an exception, but
it does differ from other areas of international law in that it seems to combine
two—at first sight—inherently incompatible categories—humanitarianism and
war. This is obvious in the fact that two different labels are often used inter-
changeably—international humanitarian law (IHL) and law applicable during
armed conflict (LOAC).°® With ‘humanitarianism’ one easily associates positive
concepts such as morality, ethically correct behaviour and altruism, whereas
‘armed conflict’ evokes negative images of hate, destruction and death. However,
history has taught us that both concepts are intrinsically linked to the human race
and that humans, however ethical and humanitarian at heart, have always engaged
in wars (and most likely always will)."” Therefore, a combined analysis of
morality, law and war is warranted.

8! Some major technological difficulties have been experienced with the SWORDS; Popular
Mechanics website 2008.

2 Sharkey 2008b, p. 14.
% Tbid.
% Singer 2010, p. 30; Singer 2009, p. 35; Sharkey 2008b, p. 14.

5 Sharkey 2008b.

6 Throughout the article the term ‘international humanitarian law’ or IHL shall be used rather

than that of ‘law of armed conflict’. This is on the one hand simply due to the thematic focus of
this collection on the human face of the law, and, on the other, to pay tribute to the development
of international law over the last decades. Further, the preference for the term IHL is also rooted
in the idea that nowadays a declaration of war or the explicit acknowledgement of both parties of
a state of armed conflict is no longer a prerequisite for the application of IHL. Rather, the relevant
rules apply objectively as a matter of fact, and in addition to times of international armed conflict,
in non-international armed conflicts as well as situations of occupation. In a sense, the term ‘THL’
is thus wider than LOAC, except for the law of neutrality which is not primarily concerned with
humanitarian considerations and therefore falls outside the scope of IHL; See Greenwood 2009,
p.- 11.

7 Keegan 1993.
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3.3 The Human Side of It: The Relationship Between
Morality, Law and War and the Development
of the Notion of ‘Humanity’

3.3.1 Morality and Law

Already in 1625, Grotius advocated the relevance of ‘natural law’ in his De Jure
Belli ac Pacis.®® To this day, positivists continue to reject the notion that States are
‘governed by morality or natural reason’®’; however, the influence of morality and
the principle of humanity have been particularly strong after the cruelties of the
Holocaust. Both notions were indeed relied upon for the analysis of legal norms
during the Nuremberg trials, amongst others through interpretative methods such
as the Radbruch formula. The formula describes the notion that where statutory
law is incompatible with the requirements of justice ‘to an intolerable degree’ it
cannot be considered as law.”® It is thus essentially based on the notion that the
individual is able to judge a certain situation, an order or the content of a legal rule
on the basis of his or her own moral knowledge.”' It is not possible to imagine
international law today without such legal philosophical concepts such as the
formula developed by Radbruch.”* Implementation in practice is meant to prevent
the form of ‘total discipline’ as existed during World War II. In the course of the
Eichmann trial, Hannah Arendt strongly criticised this so-called Kadavergehorsam
which had the public (with a few exceptions) blindly adhere to all orders without
questioning their morality.”® The assumption is therefore that morality may trump
legal rules in certain situations, or rather, that the obligation to follow legal rules
becomes moot, if the rules contradict presumably higher moral values. This
conundrum has led to many heated debates, creating a proverbial ‘minefield of
ethics’.”* However, in cases such as those referred to above, there is little room for
disagreement. No international lawyer would defend the atrocities of the NS
regime based on the fact that they occurred in accordance with the then prevailing
German legal code. Fortunately, as it stands today, international law meets most

o}

8 Grotius 1625.
% Schachter 1991, p. 36; Ago 1957, p. 693.
70 Radbruch et al. 2003.

71 Tbid.

72 Highly disputed, Radbruch’s formula was taken up again during the trials over the Berlin wall

shootings and was recently of interest in ECHR, Kononov v. Latvia, Grand Chamber Judgment,
Application no. 36376/04, 17 May 2010 http://hudoc.echr.coe.int/sites/eng/pages/
search.aspx?i=001-98669#{ “itemid”:[“001-98669”]}; See also Mertens 2006, pp. 277-295
and Miller 2001, pp. 653-663.
73 Arendt 2006, pp. 135-150.

7+ Lin et al. 2008, p. 42.
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concerns relating to any potential conflict between morality and the law.
In accordance with the principle of ‘ex inur, ius non oritur’ no illegal act can create
a lawful situation, and any law that breaches a peremptory norm has to be
considered moot ab initio.”> As most peremptory norms overlap with the most
basic assumptions of what is morally and ethically right, the relationship between
morality, ethics and law may indeed also be regarded as one of mutual rein-
forcement. Especially, humanitarian and human rights law are for the large part the
result of the codification of what seems morally right and just.”® In addition, the
more recent development of international criminal law reflects the increasing
sentiment that there is a moral imperative to ensure that certain crimes cannot go
unpunished. In 1998, the Rome Statute of the International Criminal Court was
signed. The signatories confirmed in the preamble that they were “mindful of the
(...) unimaginable atrocities that deeply shock the conscience of humanity”.””
Accordingly, besides having jurisdiction over war crimes, genocide, and acts of
aggression, the court may also adjudicate cases concerning allegations that crimes
against humanity have been committed.”® Already after the Second World War,
universal jurisdiction was accepted for this category of crime and it was recognised
that no particular nexus, other than common humanity, was required to permit
jurisdiction thereover.”” In Humanity’s Law,*® Rutli captures the normative shift
towards a higher valuation of humanity in both legal and political considerations,
the momentum of which has continued until today. She describes how priorities
that traditionally lay with the protection of the nation State have been transformed
to favour the protection of human security.®' It is evident that the dictates of
humanity span and reshape international politics and law, especially the areas of
international humanitarian law, human rights law and international criminal law in
combination with the law on State responsibility.®*

75 See Article 53 of the Vienna Convention on the Law of Treaties, Vienna, 23 May 1969,
United Nations Treaty Series, Volume 1155, p. 331.

76 Ingierd touches upon even broader questions concerning ‘Moral Responsibility in War’
focusing specifically on complex peace operations. She recognises the difficulties involved in
practically applying a concept such as morality to conflict situations; Ingierd 2010.

77 The Rome Statute of the International Criminal Court, Rome, 17 July 1998, UN Doc. A/
CONF.183/9, Article 5. http://untreaty.un.org/cod/icc/statute/romefra.htm.

78 TIbid., Article 7.

7 Robertson 2000, p. 239.

80 Ruti 2011.

81 See for instance the Report of the Secretary-General to the Security Council 2005, para 12.

8 An in-depth discussion of the complementation and contradiction between these areas of

international law is outside the scope of this chapter.
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3.3.2 The Development of International Humanitarian Law
and the (Legal) Notion of the Principle of Humanity

The four 1949 Geneva Conventions® form the cornerstones of international
humanitarian law and their significance and worldwide acceptance is reflected in
the fact that all States have ratified these four Conventions.®® Their importance has
been confirmed by the International Court of Justice (ICJ) which held that the rules
codified amongst others in the Geneva Conventions “indicate the normal conduct
and behaviour expected of States”.®> Common Article 1 to the four 1949 Geneva
Conventions®® requires that all States ‘respect and ensure respect’ for the rules of
the Conventions,®” most of which are based on the principle of humanity. The
influential principle itself, however, played a crucial role in the development of
international humanitarian law long before 1949.

In 1868, the St. Petersburg Declaration dealt with the prohibition of causing
unnecessary suffering and consequently banned certain weapons because “the
employment of such arms would (...) be contrary to the law of humanity”.®®
Perhaps the most significant supporter of the principle had his shining moment at a
later point. The Russian diplomat Fyodor Fyodorovich Martens saw the human
being at the centre of international life and the need for respect for the individual
as the crux of international relations.®® According to him, “[p]rotection of the
individual is the ultimate purpose of the State and the goal of international

8 Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field (hereinafter GC I), Geneva, 12 August 1949, United Nations Treaty Series,
Volume Number 75; Convention (II) for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed Forces at Sea (hereinafter GC II), Geneva, 12 August 1949,
United Nations Treaty Series, Volume Number 75; Convention (III) relative to the Treatment of
Prisoners of War (hereinafter GC III), Geneva, 12 August 1949, United Nations Treaty Series,
Volume Number 75; Convention (IV) relative to the Protection of Civilian Persons in Time of
War (hereinafter GC IV), Geneva, 12 August 1949, United Nations Treaty Series, Volume
Number 75; Collectively referred to as ‘the Geneva Conventions’ or ‘the Conventions’. http://
www.icrc.org/ihl.

84 According to the ICRC, 194 States are parties to the Geneva Conventions; ICRC 2011b.

85 1CJ, Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, General List No.
958, 8 July 1996, 1.C.J. Reports 1996, pp. 257, 258, paras 79, 82; ICJ, Corfu Channel Case
(United Kingdom of Great Britain and Northern Ireland v. Albania), Judgment No. 1, 9 April
1949, 1.C.J. Reports 1949, p. 22.

8 Common Article 1 of the Geneva Conventions of 1949, supra note 83.

87 Azzam 1997, p. 55.

8 Declaration Renouncing the Use, in Time of War, of Explosive Projectiles Under 400
Grammes Weight, Saint Petersburg, 29 November—11 December 1868. Schindler and Toman
1988, p. 102. or http://www.icrc.org/ihl.nsf/INTRO/130?OpenDocument.

8 Martens 1871; Martens 1882, p. 178; Martens 1879, p. 45 (in Russian); All cited in
Pustogarov 1996.
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relations”.” Nonetheless, and despite rejecting the militarism of his own home-
land, Martens was a realist. Other than many pacifist organisations (of which there
were 125 in Europe by 1895) which advocated the complete renunciation of war,
he recognised this aim to be ‘utopian’.91 Rather, his goal was to focus on the less
daunting, yet more realistic and clearly no less crucial task of ameliorating the
suffering and horrors associated with war.”® He originally submitted a draft to the
International Conference convened in Brussels in 1874, but official codification in
the form of a convention was rejected due to a lack of political will. The text was
merely adopted in the form of a declaration after the conference, and it took two
more decades for Martens’ words to be entered into a legally binding format. At
the 1899 first Hague Peace Conference, the clause was included in the preamble to
cover the actions of occupation armies.” The relevance and validity of the clause
have been reaffirmed by the inclusion of a slightly amended version in numerous
IHL treaties, including the 1949 Geneva Conventions and both 1977 Additional
Protocols.”* The original version read as follows:

Until a more complete code of the laws of war is issued, the High Contracting Parties think
it right to declare that in cases not included in the Regulations adopted by them, popu-
lations and belligerents remain under the protection and empire of the principles of
international law, as they result from the usages established between civilized nations,
from the laws of humanity and the requirements of the public conscience.

In Additional Protocol 1, its relevance was particularly underlined by the fact
that its basic contentions were moved from the preamble, where it appeared in the
first draft of 1973, to a substantive provision, namely Article 1 (2). The first textual
change involved replacing ‘the laws of humanity’ with the ‘principle of humanity’

0 This contention echoes ideas of the Enlightenment including those previously held by scholars
such as Rousseau and Locke in relation to the ‘social contract’. In addition, they adequately
capture the spirit of human rights law more generally such as captured in the Universal
Declaration of Human Rights; The Universal Declaration of Human Rights, United Nations,
General Assembly, General Assembly Resolution 217 (III), 10 December 1948, UN GAOR, 3d
Sess., Supp. No. 13, UN Doc. A/810 (1948), p. 71.

! Pustogarov 1996.
°2 Ibid.

3 Final Act of the International Peace Conference, The Hague, 29 July 1899. http://www.icrc.
org/ihl.nsf/FULL/145?0penDocument and Schindler and Toman 1988, pp. 50, 51.

94 Convention (IV) respecting the Laws and Customs of War on Land and its annex; Regulations
concerning the Laws and Customs of War on Land, The Hague, 18 October 1907; Convention on
Prohibitions or Restrictions on the Use of Certain Conventional Weapons Which May be Deemed
to be Excessively Injurious or to Have Indiscriminate Effects, Geneva, 10 October 1980, United
Nations Treaty Series, Volume 1342, p. 137; and GC I, Article 63(4); GC II, Article 62 (4); GC
I, Article 142(4), and GC 1V, Article 158(4), supra note 83; Protocol (I) Additional to the
Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of International
Armed Conflicts (hereinafter AP I), Geneva, 8 June 1977, United Nations Treaty Series, Volume
Number 1125, Article 1; Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of Non-International Armed Conflicts (hereinafter AP II),
Geneva, 8 June 1977, United Nations Treaty Series, Volume Number 1125, Preamble.
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possibly pointing towards a broader meaning of the term than strictly in its legal
sense. Only minor additional changes were made, altering ‘usages established
between civilized nations’ to ‘established customs’, and ‘the requirements of the
public conscience’ to ‘dictates of public conscience’. However, no significant
meaning is attached to these alterations.

Against the background of the historic evolution of the principle as part of
international law, however, a question arises as to what does ‘humanity’ mean? To
define the concept of humanity is in itself a daunting task. Even Pictet admitted
that it is “something understood but not actually expressed”.”> Coupland cites the
definition contained in the Oxford English Dictionary describing humanity both as
“human race; mankind” and “human beings collectively”, but also as “the
character or quality of being humane” and “behaviour or disposition towards
others such as befits a human being”.”® Despite the fact that this analysis is
concerned with the ‘principle of humanity’ in general rather than with a specific
treaty rule alone, it is appropriate to follow the accepted methodology of inter-
pretation as codified in the 1969 Vienna Convention on the Law of Treaties.”’
Accordingly, the ordinary meaning of a term should be the starting point for this
analysis. Coupland thus correctly includes the above definition and further helps
by offering two interpretations on their basis. On the one hand, he develops the
notion of ‘humanity’ as a category referring to all human beings collectively and,
on the other, as the moral notion akin to altruism and philanthropy. He distin-
guishes between humanity-sentiment and humanity-humankind respectively.”®
Interestingly, both of these distinct concepts are covered by the same term in the
English language (as is the case in French (la humanité) and Spanish (la hu-
manidad)), whereas the German language uses the terms ‘Menschlichkeit’ and
‘Menschheit’ respectively. Wortel focuses on the first of the two, but starts her
analysis from another angle. She tries to find out whether ‘humanity’ should be
regarded as principle, a moral (intrinsic) value as opposed to an instrumental
value, as virtue or a doctrinal notion.”” The distinction between the different
categories and the associated terminology is rather complicated and is not
obviously relevant for the legal discourse per se. Here, the decision seems to have
been made when the original wording of the Martens’ Clause referring to ‘laws of
humanity’ was altered to ‘the principles of humanity’.

Traditionally, scholars seem to have preferably relied on the notion responding to
Coupland’s second option—humanity-humankind.'® However, the ‘humanitarians’
in the discussion portray a different approach. The father of all humanitarians,

% Pictet 1958, p. 15.

6 Oxford English Dictionary 1989; Coupland 2001, pp. 969-989.

Vienna Convention on the Law of Treaties, supra note 75, entered into force 27 January 1980.
%8 Coupland 2001, pp. 969-989.

% Wortel 2009, pp. 779-802.

100 Robertson 2000, p. 239; Meron 2000; Cassese 2000.
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the Swiss merchant Henry Dunant,'°" after witnessing the suffering of thousands of
soldiers during the battle of Solferino in the Italian War of Unification in 1859,
collected his memories in his book ‘The battle of Solferino’'%* and initiated the
foundation of the International Committee of the Red Cross (ICRC) four years later.
Dunant was strongly inspired by his Christian moral understanding, but it is clear that
he was most motivated by feelings of human empathy. Today, the ICRC is not
affiliated with any particular religion but is based on a set of principles to ensure its
impartiality, neutrality, independence, voluntary service, unity and universality.'*®
All of these are trumped by the principle of humanity, from which, according to
Pictet, “all other principles hang”.'® According to him, the other principles thus
merely function as means to actualise humanity. Humanity itself, however, is the
“ideal [of the organisation], the reason for its existence and its object”.m5 The ICRC
is the ‘guardian of the Geneva Conventions’ and its mandate includes monitoring the
application of international humanitarian law.'°® As such, the history of its formation
as well as the principle of humanity as its raison d’étre are closely connected to the
original efforts to codify international humanitarian law.

Like the ICRC, all existing legal norms are man-made. Brownlie therefore
concludes that ‘humanity’ itself should be regarded as source of international
law.'%” Similarly, Meron holds that in the less regulated cases of non-international
armed conflict “the central source for the rules will be the principles of human-
ity”.'%® This analysis is based, at least in part, on the Corfu Channel Case in which
the judges referred to “general and well-recognized principles” including
“elementary considerations of humanity, even more exacting in peace than in
war”.'% This is evidence that the shift towards humanity described above is also
found—if in a more nuanced way—in the jurisprudence of international courts and
tribunals relying on the concept of humanity. In another example, the ICJ Advisory
Opinion on the Legality of Nuclear Weapons, considerable reference was made to
the Martens’ clause both by the judges and in the national submissions made to the
court, the General Assembly and the World Health Organisation. Various different
suggestions for the interpretation of the clause were made from announcing its

101 Riesenberger and Riesenberger 2011.

192 Dunant 1986.
103 JCRC 1990, p. 8.
104 Pictet 1956, p. 14.

105 Pictet 1956, p. 12.; The founders of the organisation described their aim as preventing and

alleviating human suffering, protecting life and health, ensuring respect for the human being and
promoting mutual understanding, friendship, co-operation and lasting peace amongst all peoples;
Durand 1981, p. 54.

196 Statute of the ICRC, Article 5. http://www.icrc.org/eng/resources/documents/misc/icrc-
statutes-080503.htm.

197 Brownlie 1998, p. 28.
198 Meron 1998, p. 74.
199 1CJ, Corfu Channel Case, supra note 85, p. 22.
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redundancy, to reducing it to the status of a reminder of existing treaty obligations
and customary norms, to stressing ‘its continuing validity’."'” The court itself
settled for calling it “an effective means of addressing the rapid evolution of
military technology”.""" In their dissenting opinions, Judges Koroma and espe-
cially Judge Shahabuddeen took a clearer position. While the former considered
the attempt to employ “an extreme form of positivism” to be “futile”,''* Judge
Shahabuddeen explained in detail his opinion that the Martens’ Clause carries
significant independent normative force beyond functioning as a reminder of other
existing norms.''* The Japanese oral statement before the ICJ in the same opinion
made concrete reference to the principle of humanity and recognised that it is “the
spirit of humanity that gives international law its philosophical foundation”.''*
These examples attest to the relevance of the principle of humanity and the
Martens’ Clause. In addition, the International Law Commission confirmed that
the most important meaning of the clause is its application to situations that are
otherwise not (yet) regulated by international law.'"?

Yet, the exact meaning of the clause continues to be controversial with a
multiplicity of interpretations available. Cassese refers to the clause as a “legal
myth”, “a diplomatic gimmick intended to break a deadlock in the negotiations
between the smaller and Great Powers” on the occasion of the 1899 Hague Peace
Conference and suggests at least three different interpretations. First, he sees the
function of the clause as excluding any arguments that what is not forbidden in
international law must a contrario be allowed.''® Other proponents of this first
approach, such as Schwarzenberger,''” have been harshly criticised for their
‘narrow historical interpretation of the clause’.''® Cassese’s second version
highlights the interpretative value of the clause, ensuring an interpretation of legal
rules in otherwise unclear cases in accordance with the principle of humanity and
the demands of public conscience.''® Ticehurst proposes a similar approach.

10 Written Submission by the Russian Federation as requested by the General Assembly, 13;
Written Submission on the Opinion requested by the General Assembly by the United Kingdom,
21; Nauru, Written Submission on the Opinion requested by the World Health Organisation, 46;
All cited in Ticehurst 1997.

"W ICY, Legality of the Threat or Use of Nuclear Weapons, supra note 85, para 78.

"2 1CJ, Ibid., Dissenting Opinion of Judge Koroma, http://www.icj-cij.org/docket/files/95/
7523.pdf, p. 14.

113 1CJ, Ibid., Dissenting Opinion of Judge Shahabuddeen, http://www.icj-cij.org/docket/files/95/
7519.pdf, p. 2.

14 Japan, Oral Statement before the ICJ, public sitting of Tuesday 7 November 1995, p. 18,
http://www.icj-cij.org/docket/files/95/5935.pdf, see also Ticehurst 1997.

15 United Nations Report of the International Law Commission on the Work of its Forty-Sixth
Session, 2 May-22 July 1994, GAOR A/49/10, p. 317.

116 Cassese 2000, p. 187.

17" Schwarzenberger 1958, pp. 10, 11.

118 Réling 1960, pp. 37, 38.

119" Cassese 2000, p. 189; See also Blinz 1960, pp. 139-160.
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However, to appease those States and scholars insisting on a positive interpretation
of international law, he also suggests relying more on the standard of ‘the dictates
of the public conscience’ to objectively determine the meaning of the Martens’
Clause and with it the concept of humanity.lzo It is not clear, however, whether it
would be significantly easier to determine the exact meaning of this category.
Opinions differ as to what sources should be consulted. While Nauru refers to a
broader array of (legal) communications as a source for an appropriate analysis,'?'
Judge Shahabuddeen in his dissenting Opinion in the Nuclear Weapons Case held
that only authoritative sources such as the General Assembly should be relied
upon.'?* This, however, poses additional problems in cases where no resolution
was adopted unanimously such as in the case of the legality of nuclear weapons.'**
The topic of robots during war has so far entirely escaped the attention of either the
Security Council or General Assembly. With respect to nuclear weapons, it has
been argued that the sum of the resolutions has “either directly or by inference,
condemned (...) nuclear weapons, representing ‘the dictates of public conscience’
(...) within the ambit of the Martens Clause prohibition”.124 Yet, Greenwood
warns that in general ‘the public conscience’ is too vague a concept to be used as
the basis for a separate rule of law and has attracted little support.'>> On the other
hand, relying on the general lay opinion would most likely prove even more
daunting. Concerning the regulation of robots, the wider public may well adopt an
extreme position: given that they are most likely influenced by representations of
robots in popular culture, some may recall the monster of Dr. Frankenstein (who
turned on his creator) or the tragedy unfolding around Robotrix in Metropolis.
Kubrik’s Space Odyssey, or Blade Runner, the Matrix, iRobot and many other
movies come to mind that feature evil artificial intelligence. A rejection of the idea
of autonomous robots would thus be the logical consequence in accordance with
the innate suspicion people generally feel towards anything unknown. It is,
however, not stringently necessary to circumvent an interpretation of the concept
of humanity on its own in a teleological form'?® in order to analyse the compat-
ibility of robots during war with that concept.

120" Ticehurst 1997.
121 Nauru, Written Submission on the Opinion requested by the World Health Organisation,
supra note 85.
122 Dissenting Opinion of Judge Shahabuddeen, supra note 85.
123 United Nations, General Assembly, General Assembly Resolution 38/75, 15 December 1983,
A/RES/38/75, p. 69.
124 McBride 1984, p. 406.
125 Greenwood 2009, p. 28.
126 The teleological approach was defined by the ICTY in the Celebiéi case, Prosecutor v.
Delalic et al.,

Judgment, Trial Chamber II, Case No. IT-96-21-T, 16 November 1998, at para 163,
accordingly:

“(A)lso called the ‘progressive’ or ‘extensive’ approach of the civilian jurisprudence, (it) is in
contrast with the legislative historical approach. The teleological approach plays the same role as
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Cassese finally concedes that Martens created an “ingenious blend of natural
law and positivism”.127 However, Martens did much more than that. He regarded
the human being as being at the core of the law, and put the concept of humanity as
the most basic reference point of international law back on the scene. For the
regulation of warfare, it is not only crucial as a reference point on a prima facie
level for the decision whether certain means or methods of warfare are illegal.
Rather, it functions on an additional level applicable to each soldier in concrete
battlefield scenarios, demanding that his/her very existence as a human being, and
the concurrent ethical understanding of this fact, leads him/her to exercise caution
and allowing reason, morality and mercy to prevail even on the battlefield, where
possible. It is precisely this estimation of the value of humanity and its importance
as a concept during armed conflict that seems to be endangered by the advance-
ment of robotic technologies and the deployment of robot-soldiers during war. The
significance of the principle is particularly crucial for contacts between soldiers,
friendly ones as well as hostile. No matter whether one leans towards an inter-
pretation of humanity as “Menschlichkeit’ or Menschheit’, both the fact that robots
differ in terms of their external properties from those of humanity, meaning the
human race, as well as the fact that they do not possess something akin to the
sentiment of humanity has consequences for the interaction between robots and
humans during armed conflict.

3.4 Mingling Robotic and Human Soldiers: The Robot—
Human Interface

Next to the disposition to wage war or embark on the quest to define what is moral,
another human characteristic is the need to form some kind of relation to persons
or objects in one’s environment. As seen above, research to develop ever more
physically human-like robots is already well underway. These efforts to assimilate
robots as much as possible with real people reflect the human tendency to an-
thromorphize objects. In ‘Moral Machines: Teaching Robots Right from Wrong’,
Wallach and Allen describe this phenomenon in detail.'®® In its extreme form, this
may in fact lead to a blurring of the distinction between human and robot to the

(Footnote 126 continued)

the ‘mischief rule’ of common law jurisprudence. This approach enables interpretation of the
subject matter of legislation within the context of contemporary conditions. The idea of the
approach is to adapt the law to changed conditions, be they special, economic or technological,
and attribute such change to the intention of the legislation”. http://www.icty.org/x/cases/mucic/
tjug/en/cel-tj981116e.pdf.

127 1bid., para 189.

128 A discussion on personhood (a hot topic especially in bioethics today) in relation to robots is
outside the scope of this chapter.
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extent that even emotional relationships can develop.'*’ In 2007, the Washington
Post reported on the human “uncanny ability to make emotional connections with
their manufactured helpmates”.'** This can occur both with ‘humanoid’ robots as
well as with their mechanic looking counterparts. From rather harmless examples
where the robots are given names, instances were recalled where the deployment
of the robot for the very task it was designed for was cancelled by soldiers in
charge because they regarded acting otherwise as ‘inhumane’.’*! In another
example, a soldier developed such a close relationship to a robot he named Scooby
Doo, that after the robot was dismantled by a roadside bomb and could not be
repaired, the soldier did not want a replacement, but ‘wanted Scooby Doo
back’."*?

This rather obscure example illustrates only one aspect of the difficulties that
develop during contact between human beings and robots or what is also referred
to as the human-robot-interface. It is important to take a closer look at the
dynamics between robots and humans, seeing that, even though the number of
robots deployed during armed conflict will most likely continue to increase, at this
point in time it is unimaginable that an entire war will be fought by machines
alone. Consequently, people and robots will have to interact in some way or
another.

Human—machine interfaces are complicated due to the fact that humans usually
communicate with one another in a number of interacting fashions, a small per-
centage of which is purely verbal—the rest is a mix of non-verbal cues such as
mime, gestures, posture and the tone of the voice.'>* For robots to be able to
register these signals, they would have to be translated into algorithms that build
the basis of programmed computer orders. Converting orders into algorithms is no
longer a sensational task. In fact, our everyday lives depend on it in various
ways—each time we use our mobile phone, the computer or even the next cash
machine. Difficulties arise, however, where emotions or feelings need to be
translated into numbers. The vital aspect is literally ‘lost in translation’. Thus,
questions arise as to the extent to which robots are in reality able to master the art
of human communication signals, both in sending out these cues as well as
responding to the signals sent out by their human counterparts. The way even
humans respond to the cues sent out by other humans is a relatively new subject of
interest for psychological intelligence studies.

During the time of the First World War, the first paper-based IQ tests developed
by Stanford Psychologist Lewis Terman were used to separate the intelligent from

129 Wallach and Allan 2009, pp. 4245, 63, 163, 210.

139 1 in et al. 2008 briefly discuss the rather absurd possibility of sending out ‘comfort robots’
with the troops to take on the role of ‘lovers’ or ‘relationship partners’. Lin et al. 2008, pp. 81-83.

131" Garreau 2007.
132 Cited in Singer 2010, photograph comments.
133 Borenstein 2008, p. 5.
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the ‘ordinary’ American soldier.'** These tests focused on the mathematical and
logical skills of a person, based on the assumption that the ideal (intelligent)
human brain should function very much like a computer and accordingly be able to
perform rational calculations. Even nowadays, a person is usually thought of as
‘clever’ or ‘smart’ based on his or her ability to think logically and rationally.
However, the conception of the human brain as analogous to the hardware of a
computer or calculator would indeed provide a poor working model both for
psychologists and for the purposes of this article. When conferring the Oxford
English dictionary, one finds that intelligence as a character trait is defined as an
“ability to acquire and apply knowledge and skills”,'*> a much wider description
which is more similar to the ability to learn rather than the description of a set
condition.

The notion of intelligence has undergone some significant changes in the last
few decades. In the early 1980s in Frames of Mind, Gardner refuted the traditional,
monolithic understanding of intelligence.'*® He established the theory of multiple
forms of intelligence. According to him, there are at least seven components to a
person’s degree of intelligence, of which the two traditional core modalities,
mathematical-logical and verbal-linguistic skills, are but two aspects.'>’ One of
Gardner’s other categories, interpersonal intelligence, is of particular relevance for
communication on the battlefield as it relates to the capacity to interact with others.
Different from intrapersonal intelligence referring to the self-reflective capacities
of a person, a high degree of interpersonal intelligence is evident in individuals
who are able to “communicate effectively and empathize easily with others”.'®
Individuals with high interpersonal intelligence function well in groups, either as
leaders or as a link that keeps the group together. Thorndike has therefore referred
to this form of ability as ‘social intelligence’.'* Although denounced as a ‘useless
category’ in the 1960s, further research to conceptualise the notion has been
undertaken. Despite the fact that the role of emotions was recognised, most psy-
chologists, however, refrained from analysing emotions on their own, but rather
looked at the (meta)cognitive abilities of human beings to recognise, understand

'3* Minton 1988.
135 Oxford English Dictionary 2011.

136 Gardner 1985.

137 There are at least five other different cognitive abilities that complement one another and

together form the pieces that make up the intelligence of a person. These include spatial, bodily-
kinetic and musical intelligence, and interpersonal as well as intrapersonal abilities. Accordingly,
next to a person’s capacity to perform mathematical calculations or recognise forms and patterns,
it is also important how well one may be able to visualize certain ideas, how developed is one’s
ability to cope with words and languages, or how pronounced is one’s ability to exercise control
over bodily motions. In addition, musical intelligence relates to the auditory skills of a person and
his or her sensitivity for sounds, rhythms and tones. Artistic intelligence in the wider sense may
relate to a person’s feelings for the composition of colours and forms.

138 Gardner 2002; Gardner 1995 (emphasis added).
139 Cited in Goleman 201 1, p. 64.
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and reflect upon their own and others’ emotions.'*® Outside the ability to cogni-
tively understand one’s own emotions and consciously adapt one’s (re)actions
accordingly, however, a person with a high degree of inter- and intra-personal
intelligence also exhibits a natural instinct for the ‘right’ response in a situation
involving his or her own and/or another person’s feelings. This type of ‘social’
intelligence is at least partially an innate characteristic, the emotional basis of
which has received little attention. Nonetheless, it is clear that the level of emo-
tional intelligence of a person also stands in a direct relation with the ability to
form moral judgments.'*’

Consequently, emotions are not regarded as a weakness or an obstacle for
rational thinking—on the contrary. In accordance with the etymological origin of
the word ‘emotion’ coming from the Latin term ‘emovere’, meaning ‘to move
towards something’, it is recognised that the vast repertoire of human emotions
and automatic reactions usually fulfils a specific purpose.'** After all, the instinct
of self-preservation has ensured the survival of the human kind for quite some
time. One distinct form of emotional intelligence is empathy. The level of empathy
that an individual displays usually also depends on a mix of inter- and intra-
personal skills,'*® both of which develop and grow—to a certain degree—through
experiences. The more experiences a person has gone through, the more personal
insight is usually possible. Similar to the notion of maturity, it would then seem
that it would be possible to improve one’s emotional abilities and even to learn
how to be (more) empathetic over time.'** The circle would close, seeing that the
basic definition found in a common dictionary delineates intelligence as the ability
to learn. However, it has also been recognised that the neural constitution of the
brain plays an important role for a person’s natural level of emotional intelligence,
and empathy itself is understood as an innate human trait, which, other than
maturity, does not merely develop over the years through experiences, but is
intrinsically connected to our very nature. Scientists have observed that even
babies cry when they hear another baby crying and that toddlers attempt to comfort
their playmates when they are upset.'*> This ability to ‘feel with the other’ indeed
becomes more refined over time and children learn to distinguish their own
feelings from those of another person. With this knowledge, their empathy changes
in that it develops from unconscious responses based on instincts alone into a mix
of both a natural sensitivity for another’s feelings, on the one hand, and a

140" The two prominent schools researching personal intelligence include behaviourists like B.F.
Skinner who restrict their research to describing human behaviour, and researchers focusing on
(meta)-cognition like Gardner. Both refrain from analysing emotions themselves; Goleman 2011,
p. 64.

141 Hoffman 1984.
142 Goleman 2011 (quoting the findings of P Ekman), p. 22.

143 Meaning both the level of insight into one’s own feelings as well as knowledge of the human
nature more generally.

144" Goleman 2011, p. 65 (quoting Salovey)
145 Goleman 1989.
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conscious response towards the other’s feeling based on moral principles.'*® By
the end of childhood, the ability to ‘feel with the other’ has usually developed to its
fullest extent and young adults often experience empathy with groups entirely
separated from their own experience. As a result, the want to show solidarity with
those (often underprivileged) groups and alleviate their suffering is usually high.'*’
This spirit of altruism rooted in natural empathy with those less fortunate may also
explain the relatively high number of young adults interested in social and political
activism. Altruism can hence be understood as a particularly broad form of
empathy, much akin to the notion of humanity as sentiment, but it also refers to a
set of moral principles and rules that affect and determine one’s behaviour towards
any human being, e.g. humanity as a whole."*® The lack of empathy towards our
fellow human beings, on the other hand, is generally perceived negatively, as
emotionally cold or calculating. Opposed to altruism, the total absence of empathy
in a human being in its extreme form is regarded as an emotional defect and a
psychological anomaly as is often discovered in cases involving persons who are
psychological ill, such as psychopaths.'*’

The feeling of empathy as well as the sentiment of humanity is something that
robots will (even in the far future) hardly be able to develop, not least due to the
fact that the ability to be empathic is directly related to an individual’s own prior
experiences.'>” While it is possible to program robots to follow a certain set of
orders and respond to a given situation in a certain way, robots’ ability to learn or
‘acquire knowledge’ is at least limited, although not excluded in all possibilities.
Hugo De Garis, Associate Professor of computer science at Utah State University,
is optimistic that “modern electronics can build artificial neurons forming artificial
brains allowing machine-learning in the near future”.'>' However, even if robots
were to acquire learning capacities, it would still seem unlikely that they could
form an understanding of ‘the principle of humanity’ or feelings of empathy
tantamount to those of human beings. Seeing that the concept of humanity both
occupies a prominent place in the legal discourse of international humanitarian law
as well as forming a vital aspect of human intelligence and human relations, it is
then necessary to consider whether this robotic ‘handicap’ may influence the way
robots should be regulated, or whether there is even an appropriate way to program
robots for their use during armed conflict at all.

146 Hoffman 1984.

147" Goleman 1989, p. 138.
148 Hoffman 1984.

149 Tbid.

159" Goleman 1989, p. 138.
151 voth 2004, pp. 4-5.



3 Military Robots and the Principle of Humanity 71

3.5 Challenges of Teaching International Humanitarian
Law to Machines'>*

As early as 1942, science fiction author Isaac Asimov recognised the need for an
ethical code of conduct for robots. In Runaround, he introduced his Three Laws of
Robotics.'> Even the makers of Star Trek equipped their artificial life-forms with
‘ethical subroutines’ to determine what is right or wrong. Assimov or the creators
of Star Trek, not being engineers, did not consider the intricacy of translating rules
or regulations into realistic computer programs. Not being lawyers, they never
contemplated the challenges of applying proper legal rules to robots. Nonetheless,
even they recognised the urgency to build in a safety link and ensure the
supremacy of the human being (or humanity)—if in made-up stories. Different
authors have since attempted to ‘fix’ Assimov’s laws for robotics,'>* and recently
other parts of society have become interested in the matter.'> Unfortunately, a
detailed discussion of the possible regulation of (autonomous) robots during war is
outside the scope of this article. However, it is overall questionable whether it is at
all possible to create a set of finite (legal) rules to be translated into the form of a
computer program that guarantees that robots implement international

152 This article concerns the use of robots during war and the effect this may have on the principle
of humanity. It is obvious, however, that these robots will only then become a possible danger
if they are equipped with weapons with the potential of harming both humans and the principle
of humanity. It seems that when an autonomous robot is armed with an otherwise legal weapon,
the weapon itself becomes autonomous. This reasoning is reflected in the fact that some scholars
prefer the term ‘Automatic Weapons System’ (AWS) when discussing armed, autonomous
robots. One could argue that under the changed circumstances, a new legal test would be
adequate, possibly with the outcome that the armed robot or AWS was now illegal.
For a description of some of the existing AWS, see Sparrow 2007, p. 63. Particularly impressive
is his description of the US Air Force’s Low Cost Autonomous Attack System (LOCAAS) which
can “autonomously search for, detect, identify, attack and destroy (...) targets of military
interest”; See also Borenstein 2008, p. 2.

153 1. A robot may not injure a human being, or through inaction, allow a human being to come
to harm. 2. A robot must obey orders given it by human beings except where such order would
conflict with the First Law. 3. A robot must protect its own existence as long as such protection
does not conflict with the First of Second Law; Asimov 1942. In 1985 Asimov added a Zeroth
law: 0. A robot may not harm humanity, or by inaction, allow humanity to come to harm, Asimov
1985. By adding the Zeroth law, he raised the bar significantly and included the crime of
non-assistance of a person in danger.

134 Dilov (1974) ‘The Way of Icarus’, or Clarke (1994) ‘An extended Set of the Laws of
Robotics’, cited in Lin et al. 2008, 31 ff.

155 In a more scientific effort to address potential problems, the United Kingdom’s Engineering
and Physical Sciences Research Council (EPSRC), together with the Arts and Humanities
Research Council, designed a ‘semi-legal’ set of rules. See Engineering and Physical Research
Council website 2011; In 2007, South Korea also initiated the creation of a ‘Robot Ethics
Charter’ in which futurists and science fiction writers were to create an ethical code to prevent
humans abusing robots and vice versa. To the knowledge of the author, however, there has been
no outcome concerning the international legal regulation of robots; BBC News 2007.
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humanitarian law and, as part thereof, the principle of humanity. In addition, in
cases where a breach of IHL in fact occurs, it is equally difficult to establish a
tenable chain of responsibility in accordance with the principle of legality.'”® To
do so, is, besides being a legal prerequisite, also a moral requirement to retain a
basic level of humanity and to respect the value of human life—even during
war.">” If, on the one hand, the capacities and therefore also the degree of the true
autonomy of robots are limited, it makes sense to regard them as tools with
multiple functions. Like other principally harmless objects, they may be trans-
formed into potentially lethal weapons by a resourceful individual. In these cases,
establishing the chain of responsibility is relatively easy and the person commit-
ting the crime by means of the robot must be held responsible.'”® If robots exhibit
a higher degree of autonomy, however, the situation is more complex. Sparrow
describes rather surreal possibilities of punishing robots themselves'>’; however,
as of now, no meaningful penal measures tantamount to those applied to human
beings can be applied to robots. Searching for a human agent then, anyone from a
large number of people could be held responsible. Manufacturers, programmers
and designers as well as military decision-makers are all directly involved in the
process of creating and deploying these robots.'®® Indeed, even questions of State
responsibility in terms of common Article 1 to the 1949 Geneva Conventions may
become relevant.'®’ Irrespective of the quest to determine who is ultimately held
responsible for the failure of a robot to apply IHL, however, it is first of all vital to
analyse whether it is at all possible in the first place to program robots so as to
ensure that they do not violate humanitarian law.

Lin et al., in their report on ‘Autonomous Military Robotics: Risk, Ethics, and
Design’'®* examine the different possibilities of applying top-down, bottom-up or
hybrid approaches to develop a sort of ethical software for robots.'®® According to

156 The principle of nulla poena nullum crinem sine lege is based, amongst others, on the
principle of non-retroactivity and the principle of certainty. It means “that an act can be punished
only if, at the time of its commission, the act was the object of a valid, sufficiently precise, written
criminal law to which a sufficiently certain sanction was attached”; See Krefl 2008.

157 The principle that we must be able to identify those responsible for deaths in war is based on
moral consequentialism and deontology; Sparrow 2007, pp. 66—68, also citing Nagel 1972 and
Walzer 2000.

158 Sparrow finds that in these cases, responsibility would fall on the commanding officer.

159 Sparrow describes a rather surreal scenario in which punishments could be foreseeable for
robots. He also looks at the possibilities to attribute responsibility to the programmer or the
commanding officer; Sparrow 2007, pp. 69-73.

160 [ in et al. 2009, p. 55; See also Wallach and Allan 2009, p. 201, 207; Asaro 2008.

161 Common Article 1 to the 1949 Geneva Conventions, requires States to ‘respect and ensure
respect’ for the Geneva Conventions. Although there does not seem to be agreement as to the
scope of this responsibility, it is clear that it would at least extend to the obligation to ensure
respect for the relevant legal rules within their national jurisdiction.

162 1 in et al. 2008.

163 With the hybrid approach consisting of both top-down and bottom-up aspects; Ibid.,
pp. 27-42.
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them, top-down programming would involve the establishment of a rigid set of
rules that, once translated into algorithms, would be followed by the robot.'* A
bottom-up approach for robot ethics, on the other hand, emphasises the desired
outcome of a behaviour much akin to consequentialist or utilitarian approaches in
traditional ethics.'® At first sight, it seems extremely difficult to anticipate what
could be the best possible result of various scenarios in which a robot may be
involved during armed conflict. Thus, theoretically, programming a robot with the
help of a top-down approach to follow the applicable legal rules would seem a
sensible solution to ensure that robots act in accordance with IHL. For Lin et al.
this—or more specifically the programming of robots with the applicable rules of
engagement—is the preferred option, because they find that such an approach
would firstly circumvent any potential conflict between morality, ethics and law,
and secondly it ensures a minimum standard of ‘correct’ behaviour by the robot—
even if it falls short of truly moral behaviour.'®® But war means chaos! IHL is a
particularly complicated set of legal rules, the majority of which is not built on
linear straightforward rules demanding one ‘correct’ response in a number of
definite scenarios—such as stopping at a red traffic light. Each scenario depends on
a test that balances the principles of distinction,'®” proportionality,'®® military
necessity'®” and humanity—the outcome of which, in turn, may profoundly vary
depending on the perspective of those making the calculation. Even the basic
principles of IHL continue to attract attention and their interpretation is often a

164 This kind of theory has its origins in the deontological understanding that ethics are
intrinsically duty-based, and that being moral effectively means fulfilling one’s duties. Kant’s
categorical imperative is a shining example of a deontological top-down theory, as are Asimov’s
laws; Lin et al. 2008, p. 28.

195 Y in et al. 2008, 38 ff, p. 88.
166 Ibid.

!67 The principle of distinction requires that only combatants, but never civilians, are made the
direct object of attack (Civilians are negatively defined as all those persons who are not members
of the armed forces of a party to an armed conflict with the exception of religious and medical
personnel GC III, supra note 83, Articles 4, 6; AP I, supra note 94, Articles 43, 50). However, in
cases where civilians are not directly targeted for instance, their loss of life may be acceptable as
‘collateral damage’ (Stein 2004). However, the distinction between a civilian and a combatant
has increasingly become more blurred during modern conflicts which are often non-international
in kind and consequently involve Non-State actors. In non-international, as in international armed
conflicts, civilians enjoy immunity from attack for as long as they do not engage in any ‘direct
participation in hostilities’ (AP II, supra note 94, Article 51 (2)). This notion, however, is a hotly
debated topic and the discussion surrounding the ICRC Interpretative Guide to the notion of
‘DPH’ is far from settled (Melzer 2009). Similar to most other rules of IHL, the prohibition on
killing civilians is therefore highly nuanced.

168 AP I, supra note 94, Article 51(5) (b).

169 AP I, supra note 94, Article 57 (3); Achieving international agreement as to what constitutes
military necessity has also proven difficult, but it is clear that it is meant as a restriction rather
than a permissive rule in the sense that all means or methods of warfare that are not directly
necessary for the attainment of a definite military advantage are prohibited, not that all means
necessary for attaining such a goal are allowed; Kwakwa 1992, p. 36.
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matter of the prevailing Zeitgeist. The present trend towards humanity already
referred to above and leading, amongst other things, to increased protection for the
human being is also reflected in the ICRC’s Guide on Direct Participation in
Hostilities.'”” Hotly debated, Rule 9 of the guide suggests that the least possible
harm is done to the enemy equivalent to a requirement of minimum force. This is
in accordance with the principles of military necessity and proportionality, but it
also demonstrates the increasing influence of human rights law on IHL."”' The
basic idea is that of ‘the least evil’ requiring that as little harm as necessary is
caused, i.e. that superfluous suffering is avoided. Pictet lists a number of specific
examples:

capture is preferable to wounding an enemy, and wounding him better than killing him;
that non-combatants shall be spared as far as possible; that wounds inflicted be as light as
possible, so that the injured can be treated and cured; that wounds cause the least possible
pain, that captivity be made as endurable as possible‘]72

The theme of humanity in the form of a preference for ‘humane’ treatment is
easily discernable. So is, however, the relative nature of the rules. Assuming that it
is not possible to develop a clear code to program robots and reconsidering the
other options suggested by Lin et al., it then seems that a bottom-up approach
oriented upon the principle of humanity would be a suitable way to regulate robots.
Interestingly, although otherwise neglecting the principle of humanity, the
researchers describe the so-called ‘friendliness theory’ according to which robots
would be programmed to be altruistic.'”* This approach would indeed circumvent
the difficulties involved with both translating the rules of IHL into algorithms and
the problems related to the occurrence of unforeseen situations. However, the
theory is flawed. An altruistic robot would not be incredibly useful during armed
conflict, where the unambiguous goal is to defeat the enemy—though not by way
of inhumane means.'”

Lin et al. then look at the possibility of a hybrid system of top-down and
bottom-up approaches. They find that a hybrid system would indeed resemble
human thought processes leading to (moral) judgments. As seen above, human
beings use both a set of appropriate learned rules in combination with a moral
appreciation of the circumstances, which in turn may be based on knowledge,
instinct or both. This combined approach allows human beings to analyse and react
to every situation in our everyday life, however unforeseen. In consideration of
this fact, the Geneva Conventions only demand that the basic underlying principles
are known.'”” As most rules are derived from the principles, it is feasible to

170 Kwakwa 1992, p. 36.
71 Tbid.

172 Pictet 1985, p. 62.
173 Lin et al. 2008, p. 38.
174 Tbid.

175 Compare: GC I, Article 47; GC 11, Article 48; GC 111, Article 127; GC 1V, Article 144, supra
note 83.
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translate the specific rules contained in a long list of Articles into more easily
understandable maxims and rules of engagement for soldiers.'’® The principle of
humanity is precisely such a maxim that should be anchored in the soldiers’
understanding of what conduct is expected of them in the line of duty. Complex
regulations are to be avoided and the essential rules broken down so that they can
be applied during extreme situations on the battlefield, where the often cited ‘fog
of war’ may quite literally cloud a soldier’s judgement. The fact that the impor-
tance of ethical training for soldiers has been increasingly recognised over the last
few years reflects this aspect. In situations of doubt (or when the top-down
approach would no longer help), a human soldier can refer to his or her own moral
principles and be guided by a sense of humanity (the bottom-up aspect).

Robots, however, are simply unable to perform value-laden calculations
assessing the military necessity or proportionality of an action in a given context,
or to define what can be considered unnecessary and superfluous suffering. At their
current level of development, they have no sensing or computational capability to
make differentiated decisions to allow any complex judgement on the basis of
these key principles. In addition to difficulties in answering practical yes/no
questions (Is a person hurt? Is he carrying a gun etc.), decisions involving the
principle of humanity and the associated moral understanding demand advanced
analytical skills as well as a certain degree of emotional intelligence. Moreover,
robots not only lack a concept of morality, but also contextual awareness. Citing
Aristotle, Wortel explains the importance of the context in situations requiring
moral choices, stating that while “[i]Jt might be possible to inculcate virtues
through training and education,[...] it seems impossible to prescribe them in a
doctrine”."”” This requirement of ‘active engagement’ is reflected in international
criminal law. The concept of the ‘reasonable person’ as well as the mental element
and actual awareness of the illegality of an act are important features in various
provisions of the Rome Statute.'’® As a ‘reasonably person’, each soldier should
ideally subject each war scenario to an (internal) analysis of what legal rules are
applicable. Consequently, at least in theory—each soldier should perform a cal-
culation of what is considered the most appropriate course of action in terms of the
principles of distinction, military necessity, proportionality, humanity and the
prohibition on causing unnecessary suffering respectively. Even the robots of the
future are unlikely to be able to perform such tasks.

'76 The ICRC has issued a comprehensive handbook as a reference guide for the implementation
of IHL, ICRC 2011a.

77 Morality and humanity thus differ from philosophical understandings such as Kant’s
‘categorical imperative’ which is an ultimate obligation that is not dependent on a certain sit-
uation; Wortel 2009, p. 790.

178 The Rome Statute of the International Criminal Court, supra note 77, Articles 25, 28, 30, 31;
See also the Statute of the International Tribunal for the Former Yugoslavia, Security Council
Resolution 827, 25 May 1993, S/RES/827, http://www.icty.org/x/file/Legal %20Library/Statute/
statute_sept09_en.pdf, Article 7.


http://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
http://www.icty.org/x/file/Legal%20Library/Statute/statute_sept09_en.pdf
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Admittedly, to demand an in-depth legal analysis of every soldier in every
scenario may be unrealistic. Particularly in the realities of modern-day conflict,
soldiers will encounter situations that are unknown and unforeseeable. A com-
promise may be found by referring to a term coined by Nobel Prize Winner
Herbert Simon. ‘Satisficing’, a combination of the adjectives ‘satisfying’ and
‘sufficing’, denotes the idea that an optimal situation for decision-making hardly
ever exists. Rather, the available time and amount of information is always limited.
This is particularly the case during war. Nonetheless, an acceptable decision in
such a situation would be any decision that, though not the best option, is one of
the best possible in the circumstances.'’” Proponents of military robots in fact
argue that even though it may not be possible to create an infallible military robot,
compared to human weaknesses robotic soldiers are certainly the lesser of two
evils and that “as Al technology improves, a human operator may prove not
merely redundant but positively disadvantageous”.'®® This argument primarily
relates to the fact that robots (and computers generally) come with an immense
storage capacity for detailed information that they may gather and analyse (if
programmed accordingly). In addition, they may be able to perform complex
calculations much quicker than the human brain.'®! Nonetheless, computers suc-
cumb to the human ability to analyse a situation and immediately filter out
irrelevant information. Thus, where robots would clearly trump humans in the
quantity of information they can process, humans would win the direct comparison
in terms of quality.'®* The ability to classify information correctly and to act upon
a change in circumstances is particularly relevant in unforeseen situations. Taking
the example of robotic bulldozers used to dismantle houses in urban combat zones
for example, it would be at least extremely difficult, if not impossible, for a robot
to recognise the change of situation if children were to appear amongst the
reportedly empty houses in a game of hide and seek. While a human soldier would
recognise the changed circumstances and alter his or her course of action
accordingly, a robot would most likely follow its pre-programmed orders.

Against this background, it has been suggested that, since especially during
armed conflict one unforeseen circumstance follows the other, it not only makes
sense to keep a human ‘in the loop’, but it is a legal requirement.'®* However, the
more autonomous robots become, the wider the loop becomes. In addition, even if
human oversight is given, robots may be perceived by soldiers as safer and the
willingness to rely on a computer analysis is especially high during stressful
situations. Thus, soldiers, even if and when granted any such power, seem hesitant
to exercise their veto over a computer-generated response. In 1988, an aerial

179 Simon 1982 (emphasis added).

180" Sparrow 2007, p. 68; Arkin even argues that using robots would lower the number of civilian
deaths, Arkin 2007, p. 57.

181 Sharkey 2008b, p. 16.
182 Wallach and Allan 2009.
183 Isenberg cited in Borenstein 2008, p. 8.
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incident involving a semi-autonomous computer-radar system led to the death of
all 290 passengers and crew aboard Iran Air Flight 655. Despite the fact that the
Aegis computer radar system onboard a US Navy guided missile cruiser stood in
contradiction to all available hard data including the size of the plane and the fact
that it had broadcast a signal identifying it as a civilian airline, none of the eighteen
US officers present interrupted the program when it mistook the plane for an
enemy fighter jet and shot it down. The case was brought before the International
Court of Justice and settled in 1996184; however, it serves as a profound illustration
of how fatal the wrongly perceived security of technology may be.'®’

It is easily perceived that, in terms of purely physiological factors, robots are
certainly superior to humans. They are not influenced by illness, fatigue or hunger.
Neither do they experience changes in their heart rate, skin conductivity or hor-
mone levels. They cannot even become ill (although ‘heat-strokes’ are imagin-
able). Additionally, many shooting errors may be eliminated through improving
precision and certainty for aiming.'®® Moreover, robots can function without
distraction through stress, manipulating factors such as a rush of adrenalin in the
extreme akin to a state of drunkenness,'®’ or disturbing experiences such as the
immediate death of one of their colleagues at their side.'®® They do not have to
deal with the detrimental experience that especially long-term dispatch to a con-
flict zone will eventually have on a human being, no matter how professional the
soldier. On the other hand, as technical products, robots are susceptible to mal-
function and technological failures have already repeatedly led to the crashes of
unmanned aerial vehicles.'® Furthermore, a number of attempted decapitation
operations also involving UAVs and aimed at alleged Al-Qaeda terrorists have
gone awry, causing the death of both adult and child civilians.'””

Leaving the imperfection of both robotic and human soldiers aside, for the
purposes of this article it is crucial to determine whether the principle of humanity
indeed carries more weight on the ground, if human soldiers, not robots, fight each
other in a conflict.

184 1CJ, Case Concerning the Aerial Incident of 3 July 1988 (Islamic Republic of Iran v. United
States of America), Settlement Agreement, 9 February 1996, http://www.icj-cij.org/docket/files/
79/6639.pdf.

185 Against this background, it is particularly worrisome that more research is underway to
develop systems of artificial intelligence to analyse all potentially relevant incoming data,
identifying it as friendly or hostile and re-presenting the respective conclusion to a human
operator; Sparrow 2007, p. 69.

186 Singer 2010, p. 31, 36; Arkin 2007, pp. 6, 7.

187 As Patricio Perez describes in Van Baarda 2004.

Weiner 2005, citing Gordon Johnson, Joint Forces Commander at the Pentagon.
Borenstein 2008, p. 4.

190 Sharkey 2008b.

188

189
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3.6 On the Ground: Human Soldiers, the Principle
of Humanity and the Realities of War

Admittedly, armed conflict is an extreme situation in which even the most moral
and empathetic individuals may struggle. However laudable the shining example
of Dunant or the impressive work of the ICRC may be, it can be extremely difficult
for soldiers to develop feelings of empathy towards their opponents. The pictures
of Abu Ghraib, Bagram or Guantdnamo pay sad tribute to this fact, as do many
reports of all kinds of crimes committed during the conflicts of the last decades.
Van Baarda reminds us that there are “comparatively few reports (...) of soldiers
who transcend the conceptual framework of friend-or-foe when circumstances
become permissive”. According to him, “[bJoth the joy of killing and the
framework of black and white concepts become a major challenge. He sees them
as a major source of moral confusion and an impediment to retaining a measure of
humanity”."! Indeed, a report by the US army found that “Only 47 % of the
soldiers and 38 % of the Marines agreed that non-combatants should be treated
with dignity and respect”.'”> However, it seems that this—admittedly—Dbleak
picture lacks nuances in part. Wars are increasingly fought with the involvement of
Non-State actors more likely joined by a common cause—not on the basis of their
nationality. Therefore, both an assumption of benevolence as well as malevolence
on the basis of nationality cannot be made. What remains is ‘humanity’ as a
common denominator. A soldier may of course experience feelings of solidarity or
aversion in a traditional opposition of ‘us’ versus ‘them’. Wortel in fact explains
that in order to discuss the principle of humanity and its applicability during war, a
close consideration of the existing relationship between ‘I’ and ‘Other’ is neces-
sary.'”> Communicating a sense of ‘togetherness” and ‘otherness’ can create an
intensified form of group pressure and even when away from direct fighting action,
yet in close proximity to the battlefield, a soldier’s loyalty towards his comrades
will be far more extreme and more influential on any decision-making process than
in everyday life. During a fire fight, a soldier may feel pressured into having to
choose a course of action possibly expected by his or her comrades, yet incom-
patible with his or her own ethical convictions. In these situations, a robot would
not be influenced adversely by sentiments such as group pressure. In contrast,
when a soldier may have to decide between his or her statutory obligation to
follow orders and his or her own conflicting moral conviction,'®* his or her
‘humanity’ may well function as a safeguard and prevent a crime. Indeed, inter-
national criminal law provides that a soldier must in fact refuse to carry out orders

191" Van Baarda 2004.

192 Office of the Surgeon Multinational Force-Iraq and Office of the Surgeon General United
States Army Medical Command (2006) cited in Borenstein 2008, p. 2.

193 Wortel 2009, p. 787.

194 This scenario describes precisely the situation in which principles like the Radbruch formula
discussed above are relevant.
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s/he knows to be illegal.'”® Outside the legal aspect, however, it again becomes
evident that the principle of humanity and the resulting moral understanding as
well as empathy fulfil a vital role, effectively functioning as a safeguard in dealing
with the opponent during war.

Pictet recognised that the individual may be reluctant to apply the principle of
humanity; especially where the object involved may be the enemy.'’® However,
the sheer lack of reports of such instances should not be understood to mean that
no soldier behaves in accordance with the law (or the concurrent rules of
engagement) or moral demands. In fact, the behaviour of law-abiding citizens in
accordance with existing norms rarely leads to a detailed report, even in the
domestic context. Nonetheless, van Baarda’s detailed description of how emotions
and adverse experiences may make a fighter prone to abuse his power is a pro-
bative depiction of what a possible scenario may look like. No less conclusive,
however, is a field report by a young soldier deployed during the Falklands War.
This soldier, previously set on killing his opponent as a matter of fulfilling his duty,
recognised an enemy prisoner as a fellow human being with whom he even shared
certain character traits and hobbies.'®’ Martens, just as Dunant, would rejoice in
this story illustrating the power of humanity. Another impressive example, where
humanity trumped all other concerns, occurred during the First World War in what
became known as the 1914 Christmas Truce. During unauthorized ceasefires
mostly between German and British (as well as French) forces on the Western
Front, soldiers from opposite sides joined for carol singing, unofficial gatherings,
and even friendly games of football. Gifts were exchanged with one another and
cries of ‘A bas la guerre’ and ‘Nie wieder Krieg!’ filled the air. The truces at
Christmas time attracted attention due to the large number of men involved, but
also during other times there was silent agreement between the opponents
that enemy soldiers were not attacked during times of rest, exercise, or when
recovering the bodies of comrades. Weintraub describes this remarkable event as
being “dismissed in official histories as an aberration of no consequence” but
underneath the historical description, it seems that both sides, while exchanging
handshakes and sharing cigarettes, respected the principle of humanity—without
any further need for an explicit explanation.'”® Also in the following year, though
far less widespread, Christmas truces occurred, but they were strongly condemned
by superior orders. From 1916 onwards and with the introduction of poisonous gas
as a weapon, no more truces took place—partially due to the fact that the opposite
side was regarded as less humane.'*’

History has taught us that men can be cruel. Yet, there are impressive coun-
terexamples. Ultimately, it is an untenable argument that because human soldiers

195 Rome Statute of the International Criminal Court, supra note 77, Article 33.

196 Pictet 1956, p. 16.

197 yan Baarda 2004.

198 See also Hamilton and Reed 2009.
199" Weintraub 2002.
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‘may’ commit mistakes, misjudge situations or act inhumanely, the possibility that
robots will do so as well should be accepted. It is preferable to aspire to train
soldiers in such a way as to minimise their failure of judgement, not altogether
lower the level of acceptance for mistakes as a precondition to accept the par-
ticipation of autonomous robots in combat action. This is not least due to the fact
that, even if it is cold comfort, there are at least adequate national (and to an
increasing extent international) accountability measures in place, if and when
soldiers do err in their decision making. Furthermore, there may be broader
implications of sending robots to war than are discernible at first glance. Given the
effect of gas as a weapon on the bearing of soldiers, one is left to ponder what
consequence replacing human soldiers by robots may elicit.

3.7 Twenty-First Century Warfare: Strategic (and Other)
Implications of Sending Robots to War

The changes in warfare during the twenty-first century and the increasing asym-
metries especially in counter-terrorist operations demand that tactics and strategies
be adjusted to meet new challenges.””” Most proponents of the use of (especially
autonomous) robots on the battlefield come from a military background. In
accordance with them, drones are the most efficient way of eliminating key figures
in terrorist organisations that mostly operate covertly.>°! On the other hand, from a
military operational and political point of view, especially against the background
of the recent conflict in Afghanistan and the currently pursued strategy by the
International Security Assistance Force (ISAF), it has become increasingly
important not only to focus on defeating the opponent militarily, but rather to ‘win
over the hearts and minds of the people’ to conclude the conflict with their support.
Dunlop tellingly discusses in detail the relationship between the will of the people
and the war-sustaining capability of a belligerent. With the help of the examples
of, amongst others, Germany during World War II, the Vietham War or the
conflict in Kosovo, he describes the vital impact that the loss of popular support
can have.’”> However, even though he recognises the illegality of directly
attacking the civilian population, his alarming suggestion that psychological
warfare, even where it foreseeably results in civilian casualties, is acceptable, is
more than questionable.’”® ‘Targeting’ the will of the people should not be
understood as permission to attack the population of the enemy in the military
sense. This would be a dangerous construction, especially considering that

200 gchmitt 2007.

201 CNN 2009.

202 Dunlap 2007, pp. 117-125.

203 Dunlap 2007, p. 122; See also Parks 1990.
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collective punishment is clearly prohibited.?** In general, the operational mandates
in modern conflicts increasingly focus on the protection of the civilian popula-
tion.”” Tt is rather doubtful whether sending out ‘killer robots’**® amongst the
civilian population would be an asset in that undertaking.

It is a modern-day phenomenon that demands on the individual constantly grow
and each person is pressured to increase his or her working potential to function
ever more effectively. It is not surprising that the possibility to deploy one robot
with the brain capacity of 1,000 human beings (if one was to believe Mr. Ku-
rzweil) is a tempting vision for military strategists. Yet, it is ultimately debatable
whether fewer casualties on the one side would not result in a higher number of
deaths on the other. While the technologically more advanced party to a conflict
may thus benefit, the other side, not equipped with the same robotic gadgets, may
have to bear the cost. The calculation of striking a balance between the protection
of one’s own force as opposed to the protection of the civilian (enemy) population
is not an easy one, but it is necessary. Therefore, at least from today’s standpoint, it
seems unlikely to design effective and morally acceptable operations without the
willingness to expose human soldiers to a certain risk. Additionally, there is ample
evidence that the enhanced combat techniques of one party to the conflict may well
lower the moral stance of the other. Their options are effectively limited by their
technological disadvantage, which may tempt them to resort to terrorist methods
such as attacks on civilians.””” What is more, efforts to decrease the human cost of
war may also be regarded as a weakness in some cultures. Especially terrorists,
who work with fear and generally target the civilian population of their opponent,
could be encouraged to pursue this strategy. Ultimately, thus, an enhancement of
technology in warfare on the one side may further aggravate the asymmetry
already present in modern-day warfare.””® On the other hand, robots, just like
weapons can be easily duplicated. By now, whole armadas of (semi-)autonomous
robots complement not only the American war efforts. “Iran has launched a
UAV bomber with a range of several hundred miles”,”” and other States known
for their lax interpretation of international humanitarian law are beginning to

204 This is reflected in many treaties as well as military manuals and other practice. See for
instance Geneva GC III, Articles 26, 87; and GC IV, Article 33, supra note 83; AP 1, Article 75
(2) (d); and AP II, Article 4 (2) (b), supra note 94; Or the Draft Code of Crimes against the Peace
and Security of Mankind, 1991, International Law Commission, A/CN.4/L.459 and Add.1,
Yearbook of the International Law Commission, Volume 1, http://untreaty.un.org/ilc/
documentation/english/a_cn4_1459.pdf, Article 22(2) (a); For more practice in this respect see
Doswald-Beck and Henckaerts 2005, Rule 103 and the practice relating to Rule 103.

205 This is further reflected in the increasing endorsement of such concepts as the principle of the
Responsibility to Protect, in itself a concept which is based on the understanding of the moral
responsibility towards people in need; ICISS 2001.

206 Krishnan 2009; Sparrow 2007; Sharkey 2007.

207 Kahn has suggested that for non-state actors at a technological disadvantage® terrorism may
be the only way to fight back, Kahn 2002.

208 Krishnan 2009.
209 Sharkey cited in Bowcott 2010. See also BBC News 2011a, b.
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follow suit’'® and it would be “naive to think they will remain in the hands of
governments”.?!!

Finally, on a broader political scale, even if it were a possibility, reducing the
number of casualties through the employment of robots instead of human soldiers
would decrease the overall costs of war. This would possibly make recourse to war
more acceptable as a political means of pressure by lowering the political costs at
home for making such a decision. Traditionally, there exists a clear separation
between the rules which are applicable during armed conflict (jus in bello) and the
legal rules governing the use of (military) force (jus ad bellum).*'? It seems,
however, that any developments facilitating recourse to war would be counter-
intuitive to today’s ethical and moral point of view, especially the stance of
international law, and the United Nations Charter and its explicit preference for
peace and peaceful dispute settlements.?'?

3.8 Conclusion

A direct comparison with science fiction movies is surely not the first framework
that comes to mind for a serious, academic attempt to analyse the possible impact
of deploying robots during war. Unfortunately, it seems, high-ranking officials
themselves, at times, also underestimate the seriousness of the problem. CIA
director Leon Panetta called the lethal airstrikes carried out in Pakistan in 2009
“the only game in town in terms of confronting or trying to disrupt the Al Qaeda
leadership”.*'* Others have suggested that armed robots may function as ‘battle
buddies’, which soldiers want ‘yesterday’, creating the image of a child desperate
to receive the newest toy available.”'> Images of controlled cars or model planes
indeed come to mind when one sees pictures of small remote-controlled robots.
Other versions are controlled via a joystick or a control panel that could well have
been developed by Nintendo. With a generation of new recruits who have grown
up in the era of video games, these similarities come in handy because they

210 gy Lanka, for instance, has invested in robotic weapons; Singer 2010, citing evidence of such
developments within the Tamil Tigers.

211 Dr. Steve Wright, Reader in Applied Global ethics at Leeds Metropolitan University cited in
Bowcott 2010.

212 This distinction has been challenged post-Nuremberg not least by the ICJ, Legality of the
Threat or Use of Nuclear Weapons, op cit, para 105. The Court was unable to pronounce an
absolute prohibition of nuclear weapons, leaving room for their use in ‘extreme circumstances of
self-defence’, thereby seemingly blurring the two categories; Sharma 2008, p. 9, 18; This
tendency has been largely rejected by Moussa 2008, p. 263; Sloan 2009, p. 47.

213 United Nations, Charter of the United Nations, San Francisco, 24 October 1945, 1 United
Nations Treaty Series XVI; See also Lin 2010.

214 CNN 2009.
215 Jewell 2004.
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facilitate and speed up the training process.>'® Apparently, for the first time ever,
more individuals are trained to handle UAVs via remote control than actually
learning how to fly fighter jets.*!” The creation of distance between the soldier and
the hostilities including not only a physical, but also a cognitive and emotional
detachment from the battlefield is indeed similar to that which one may experience
when playing a computer game.*'® The analogy drawn by Panetta may thus not be
all that inaccurate. Nonetheless, it points to the fact that today’s decision-makers
have not yet understood the seriousness of the possible impacts the deployment of
robots to war may have for humanity.”'” To dismiss the foreseeable challenges,
however, would be fatal, and risk the curbing of humanitarian protection during
wartime. While the current author in no way aims to suggest putting a hold on
technological progress, caution is necessary.

Looking at different examples for the potential use of robots, it becomes clear
that there may be situations where deploying a robot will have a higher possibility
of succeeding in a certain mission. However, it would be a mistake to bend the
legal architecture in such a manner so as to always favour this option. Tasks
additional to those traditionally required of soldiers, especially relating to the
protection of the civilian population, often require a broad set of inter-personal
skills and a heightened sensitivity towards the civilian population.**’

Tailoring THL to address all potential challenges of deploying robots and
machines during wartime is a gigantic task, and the possibility that the existing
legal framework is eroded should not be underestimated. States have always been
reluctant to increase restrictions on their freedom of action—especially in situa-
tions of war. Ultimately, technological progress in the field of robotics will con-
tinue. Along the lines of Kurzweil’s understanding of human (linear) progress, the
speed of innovation in the branch of war robots is likely to accelerate.”*' Even
though it has recently been suggested that the development of ‘thinking and
feeling’ robots during war is unrealistic,”** eventually robots will be developed,
and with the arms industry being the most lucrative by far, the focus on their use
during armed conflict will remain.”*®> Many still invisible challenges may only

216 Recently, even the ICRC has been concerned with violence and computer games and their
influence on war. See ICRC 2011c.
217" Johansen 2011.

218 Also referred to as externalisation; Grossman’s seminal book ‘On Killing” (1995) describes
how killing becomes easier via distance and atrocities become more likely; Singer 2009, p. 44.
219 Wallach and Allan refer to the 2001 ARMS (Autonomous Robots for Military Systems) study
by Singh and Trayer. They note that ethics and morality do not come up anywhere in the seventy-
two-page text, and safety is mentioned only in the titles of other cited works; Wallach and Allan
2009, p. 223.
220 Examples include policing or humanitarian assignments.
221 s

Ibid.
222 Hudson 2011.
223 Most funding for research into robotics and artificial intelligence comes from the military;
Sparrow 2007, p. 62.
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surface later on. As such, much of the topic is uncharted scientific new territory
and many of the reflections in this article are speculative to a certain degree. Until
then, it is vital to draw on all available expertise and allow an interdisciplinary
discussion that can benefit from a mix of legal, moral, ethical, philosophical and
technological considerations,224 but may, ultimately, have to involve strategies of
trial and error. Wallach and Allan suggest that “maybe attempts to produce arti-
ficial consciousness by computation are like the earliest attempts at human flight,
which involved a lot of feathers and flapping”.”*> Even everyday items such as
aircraft, cars, colour TVs and computers at one time were revolutionary innova-
tions. Some of them still bear a considerable degree of risk. Yet, no one would
voluntarily dispense with them. During armed conflict, however, testing autono-
mous, armed robots may easily have deadly consequences.?*°

From a legal point of view, the force of the ‘principle of humanity’ and its
potential to address otherwise unregulated questions of humanitarian law should
not be dismissed. As indicated by the separate opinions of Judges Koroma and
Shahabuddeen, the Martens’ Clause containing an explicit reference to the
importance of humanity is more than a simple reminder to States of their already
existing obligations via treaty law. It is at the centre of the law and our civilised
existence depends on it. Further, the combined progress and increasing interaction
of international humanitarian law, human rights law, international criminal law
and the law of State responsibility provides evidence of the increasing importance
of the principle of humanity. Unfortunately, while the art of juristic interpretation
is at the core of international jurisprudence, little literature exists on the difficulty
in applying these legal disciplines to the cases involving robots during armed
conflict. More legal scholars should engage in the process of defining both a
clearer understanding of the principle of humanity, on the one hand, and possible
regulatory mechanisms for the deployment of robots during armed conflict on the
other.

Washington Irving wrote in 1824 “[t]here is a certain relief in change, even
though it be from bad to worse. It is often a comfort to shift one’s position and be
bruised in a new place”.?*’ This may well capture many aspects of the historic
development of humanity and warfare. It is now vital to ensure that any potential
‘bruises’ remain as such and to closely monitor any progress made in this area to
prevent any ‘long-term injuries’. Without the benefit of hindsight, it is necessary

224 The way in which robots may indeed transform war has already received some attention from
the scholarly community For instance the conference ‘Drone Wars’ was held in London on 18
September 2010, and a three-day workshop in Berlin on 20-22 September 2010 was organised by
the International Committee for Robot Arms Control (ICRAC). In late 2011, the delegation of the
ICRC in Israel and the Occupied Territories together with the Minerva Center for Human Rights
and the Hebrew University of Jerusalem held a Conference on‘ New Technologies, Old Law:
Applying International Humanitarian Law in a New Technological Age touching on the issue.
225 Sparrow 2007, p. 67.

22 Sharkey 2007, p. 122.

227 Trving 2010.
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for the international community to seize this opportunity and take ownership of the
process of developing a mechanism to regulate war robots, avoid any potential
pitfalls and create a spirit of responsibility that matches that of innovation.
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Chapter 4
Some Reflections on Self-defence
as an Element in Rules of Engagement

Frits Kalshoven and Thyla Fontein

Abstract From 16 to 20 June 2007, the International Security Assistance Force
(ISAF) and the Taliban were engaged in a fierce battle over Chora, Afghanistan,
resulting in many civilian casualties in and around that capital city. ISAF is a coa-
lition of states established to contribute to the maintenance of security, but which
through their frequent engagement in actual warfare have become parties to the
armed conflict in Afghanistan. As aresult, their actions are governed by international
humanitarian law. This includes the prohibition of indiscriminate attacks, i.e. attacks
expected to cause civilian casualties at a level excessive in relation to the military
advantage anticipated. The hostilities in and around Chora have given rise to the
question whether they might have violated this prohibition (a question ultimately
answered in the negative). In this debate, self-defence was among the arguments
raised in justification. Self-defence usually figures as a standard clause in the rules of
engagement. These are texts which, established by commanders, permit or limit the
use of force by their armed forces. The chapter briefly discusses the character of these
instruments and of the clauses they contain. The focus is in particular on the self-
defence clause. Self-defence may be individual or collective, and it may arise on
three different levels: as national self-defence, unit self-defence or individual self-
defence. National self-defence is the right for states to defend themselves against an
attack or imminent attack. Unit self-defence is a notion generally accepted in mil-
itary practice without having a firm legal basis in most countries. In contrast, indi-
vidual self-defence is recognised in every domestic legal system. In the closing
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chapter, the chapter focuses on the relevant Dutch legal system, because the troops
involved in the battle over Chora were Dutch forces and collective unit self-defence
might have been at issue as an exculpatory argument in that case.
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4.1 Introduction

It is a sad occasion when a collection of chapters is produced in memory of a
departed colleague. The loss is all the more poignant if, as in the present case, the
person who passed away was in full bloom and everything could still be expected
of her. The first author has long had the privilege of knowing and working with
Avril McDonald. He is grateful, both, for the opportunity to contribute to this liber
in her name, and to carry out this work in cooperation with a promising young
lawyer who is at the very beginning of her career.

From 16 to 20 June 2007, the International Security Assistance Force (ISAF)
and the Taliban were engaged in a fierce battle over Chora, the capital town of
Uruzgan province in Afghanistan. While the Taliban, in its attempt to capture the
town, killed a great number of civilians, the counter-attack by an ISAF battalion
caused many civilian casualties as well. In the debate that followed, one argument
was that the ISAF actions could be justified on the grounds of self-defence,
a notion that figures as a standard clause in armed forces’ rules of engagement. In
this chapter, we discuss this notion of self-defence and its possible role in legiti-
mising or justifying the use of force in this type of situation.

ISAF, a coalition of states, was set up in December 2001 in reaction to the
September 11 attacks on the World Trade Center in New York and the Pentagon in
Washington. In an even more immediate reaction, the United States-led Operation
Enduring Freedom (OEF) started in October 2001 as a full-fledged fighting force
acting in individual and collective self-defence,' with two objectives: to disrupt the
Al Qaeda bases in Afghanistan and to remove the Taliban de facto government
from power.

' As recognised by the United Nations Security Council in Resolution 1368, adopted on 12
September 2001, the day after the Al Qaeda attacks.
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OEF rapidly achieved the second objective. With the Taliban de facto gov-
ernment removed from Kabul and an Afghan Interim Authority set up in its place,
the Security Council on 20 December 2001 authorised the establishment of ISAF,
mandating it to assist the Authority in “the maintenance of security in Kabul and
its surrounding areas”.* As distinct from OEF, ISAF was not established to fight its
own war. As a security force, it was designed at the outset to act in support of the
Afghan authorities in and around Kabul in their efforts to ‘maintain security’. To
this end, the Security Council authorised ISAF to “take all measures necessary to
fulfil its mandate”.> While the clause ‘all measures necessary’ in a Security
Council resolution generally implies authorisation to use lethal force, the quoted
phrase limits this to such measures as might become necessary to ‘assist in the
maintenance of security’. This task was likely to involve a level of force higher
than that allowed in a classical peacekeeping operation, but was intended to remain
below the level of all-out warfare. This suited participating governments, who
wanted to avoid the suggestion that they might be involved in an armed conflict,
let alone one linked to the U.S. ‘War on Terror’."

The situation changed in 2003; in August, NATO assumed the leadership of
ISAF,” and in December, the Security Council expanded ISAF’s mandate to cover
other Afghan regions.® From that moment onwards, ISAF took over command in
an increasing number of Afghan regions, and in July 2006 in the southern region.
This included Uruzgan,” a province which at the time was regarded as relatively
peaceful, enabling the Task Force Uruzgan (at the time, a Dutch battalion) to
engage in numerous activities aimed at improving the living conditions of the local
populace. However, the situation did not remain stable, witness the fierce battle
waged in June 2007 to prevent the Taliban from capturing the capital. In this

2 United Nations Security Council, Resolution 1368, 12 September 2001, U.N. Doc. SC RES
1386 (2001), para 1; The Afghan Interim Authority in late 2002 was succeeded by the Afghan
Transitional Authority.

3 Ibid., para 3.

4 See also Cole 2009, p. 145: “Although positions on the legal basis for operations varied among
ISAF contributing nations, most relied on a combination of the Security Council Resolution and
the consent of the government of Afghanistan. In fact, many contributing nations were pleased to
distance themselves from the US notion of the Global War on Terror, understanding it (rightly or
wrongly) to be the concept of an international armed conflict against international terrorist
organizations wherever they might be in the world”.

5 «On 11 August 2003 NATO assumed leadership of the ISAF operation, ending the six-month
national rotations. The Alliance became responsible for the command, coordination and planning
of the force, including the provision of a force commander and headquarters on the ground in
Afghanistan”. NATO website ISAF, History para 3.

6 United Nations Security Council, Resolution 1510, 13 October 2003, U.N. Doc. S/RES/1510
(2003).

7 The decision taken on 8 December 2005 by the NATO foreign ministers “was implemented on
31 July 2006, when ISAF assumed command of the southern region of Afghanistan from US-led
Coalition forces, expanding its area of operations to cover an additional six provinces — Day
Kundi, Helmand, Kandahar, Nimroz, Uruzgan and Zabul ...” NATO website ISAF, Stage 3, to
the south, para 2.
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‘battle of Chora’ all kind of weaponry was used, including heavy artillery and
long-distance air support. The numerous civilian casualties ISAF’s action had
entailed ran counter to what may be the essence of the type of ‘counter-insurgency
operation’ it was engaged in, which is to “remain friendly towards the populace
while staying vigilant against insurgent actions”.®

The question arises whether this state of affairs warranted the conclusion that
international humanitarian law (IHL) had become applicable. A first point to note
here is that in 2001, the invasion of Afghanistan by the U.S.-led OEF had brought
the partners of that coalition into a situation of international armed conflict, with
Al Qaeda and Afghanistan (at the time, the Taliban and the Afghan army) as
opponents.” In contrast, and although ISAF was established at about the same time
as OEF, this body was not set up as a participant to the conflict.

In 2003, with the Taliban ousted from power, the situation in the country
changed into one of internal armed conflict with, in jus ad bellum terms, the
Taliban in the offence and the Afghan authorities in the defence.'® ISAF, for its
part, assisted the authorities in the maintenance of security. While, as noted before,
this could be a fairly peaceful activity, hostilities flared up from time to time,
culminating in a case like Chora where ISAF undertook to defend the town against
a very determined Taliban attack; a case of open warfare. Given these circum-
stances, as a matter of jus in bello, ISAF members had become parties to the armed
conflict as well."" Note that qualification of a situation as an armed conflict does

8 As stated in Chapter 5, Executing Counterinsurgency Operations, of FM 3-24.

® The United States also claimed to wage war against Al Qaeda: the ‘War on Terror’. We do not
enter into this claim here. On the characterisation of the situation as an international armed
conflict, see also Cole 2009, p. 143: “Early coalition contributions to the invasion of Afghanistan
also reflected the generally held view that this was an international armed conflict. The
deployment of forces and the details of their rules of engagement (ROE) were based on the
premise that this was a conflict between the ‘coalition of the willing’ on the one hand and Taliban
forces, al Qaeda and the Afghan army on the other”.

1 In terms of jus in bello, the authorities were bound by Common Article 3 of the Geneva
Conventions of 1949, as well as by the generally accepted humanitarian principles and rules of
customary law. Afghanistan became a party to the Additional Protocols of 1977 to the 1949
Geneva Conventions only in 2009; Geneva Conventions (I, II, III, IV), Geneva, 12 August 1949,
United Nations Treaty Series, Volume Number 75; Protocol (I) Additional to the Geneva
Conventions of 12 August 1949, and relating to Protection of Victims of International Armed
Conflicts, Geneva, 8 June 1977, United Nations Treaty Series, Volume Number 1125; Protocol
(II) Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of Non-International Armed Conflicts, Geneva, 8 June 1977, United Nations Treaty
Series, Volume Number 1125; Information available on the website of the International
Committee of the Red Cross, http://www.icrc.org/.

""" Our conclusion differs theoretically, though not practically, from views expressed by Boddens
Hosang and Ducheine who, in line with an opinion expressed by the Dutch Government, hold that
while the relatively quiet phases of ISAF presence do not qualify as an armed conflict, the Chora
incident and similar events represent temporary and local armed conflicts leading to de jure
applicability of the jus in bello. Ducheine and Pouw 2009, also quoting Boddens Hosang 2009.
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not require continuous warlike activity, nor must a party to an armed conflict be set
on destroying its opponent: defence is warfare as well.

A next question is whether the conflict the ISAF members had become parties
to, amounted to an international or non-international armed conflict. On this, we
may rely on the International Committee of the Red Cross (ICRC), which in a
recent report notes the emergence of a category of conflicts it indicates as
“multinational NIACs” (non-international armed conflicts):

[A]rmed conflicts in which multinational armed forces are fighting alongside the armed
forces of a “host” state — in its territory — against one or more organized armed groups. As
the armed conflict does not oppose two or more states, i.e. as all the state actors are on the
same side, the conflict must be classified as non-international, regardless of the interna-
tional component, which can at times be significant. A current example is the situation in
Afghanistan (even though that armed conflict was initially international in nature).'?

The ICRC adds that in this case, “[t]he applicable legal framework is Common
Article 3 and customary THL”. Article 3 common to the four Geneva Conventions
of 1949 provides basic standards of human behaviour for any situation of armed
conflict, but these do not concern actual warfare."? However, the reference to
‘customary IHL’ is meant to cover this lacuna: here, the ICRC has its study on
‘Customary International Humanitarian Law’ in mind.'* The study identifies 161
rules, with the majority stated to be applicable in non-international armed conflicts
as well.

All of this leads to the conclusion that, in theory, Common Article 3 combined
with customary law and, in practice, the law of international armed conflict, are
indeed applicable to those ISAF activities that were actually governed by ITHL.
This includes an operation like the defence of Chora, but also in ostensibly more
peaceful times, the frequent search for IED, the ill-famed ‘improvised explosive
devices’ or the forceful search of houses believed to shelter persons engaged in
planting such devices, yet another ‘defensive’ activity that has entailed numerous
civilian casualties.

It was precisely after the Chora incident that the self-defence argument cropped
up. As mentioned at the outset, it was in this context that the phenomenon of rules
of engagement (RoE) entered into play: documents in which self-defence holds a
prominent place.

12 ICRC 2011 (emphasis added).

13" Common Article 3 to the Geneva Conventions of 1949, supra note 10, provides in part that
“each Party to the conflict shall be bound to apply, as a minimum, the following provisions:

1) Persons taking no active part in the hostilities, including members of armed forces who have
laid down their arms and those placed hors de combat by sickness, wounds, detention, or any
other cause, shall in all circumstances be treated humanely, without any adverse distinction
founded on race, colour, religion or faith, sex, birth or wealth, or any other similar criteria.

[...]

2) The wounded and sick shall be collected and cared for.

[...]".

!4 Henckaerts and Doswald-Beck 2005.
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4.2 Rules of Engagement

The behaviour of military units on mission is governed by a variety of sources,
from treaties and national laws down to the operational order of the day. Some-
where in between hover RoE.'” These are texts designed inter alia to influence
conduct and, in particular, the use of force. They are neither formal lawmaking
instruments nor, at the other extreme, do they set the operational targets that units
are expected to achieve. The U.S. Dictionary of Military and Associated Terms
defines them as “[d]irectives issued by competent military authority that delineate
the circumstances and limitations under which United States forces will initiate
and/or continue combat engagement with other forces encountered”.'®

Another U.S. publication, entitled ‘Legal Support to Military Operations’, adds
that RoE must be “reviewed by legal advisors for compliance with applicable law
and policy”.'” A slightly older manual provides in somewhat broader terms that
RoE “may take the form of execute orders, deployment orders, memoranda of
agreement, or plans”, and it states that “[p]roperly developed rules of engagement
fit the situation and are clear, reviewed for legal sufficiency, and included in
training [...] Rules of engagement vary between operations and may change
during an operation. Adherence to them ensures Soldiers act consistently with
international law, national policy, and military regulations”.'®

Rules of engagement are widely used, by states individually and, with the
growing frequency of combined operations such as OEF and ISAF, by coalition
forces as well. NATO document MC 362/1, NATO Rules of Engagement, broadly
defines RoE as “directives to military forces (including individuals) that define the
circumstances, conditions, degree, and manner in which force, or actions which
might be construed as provocative, may be applied”.'” The Sanremo Handbook on
Rules of Engagement,” a publication of the Sanremo International Institute of
Humanitarian Law, stays closer to the military language of the U.S. Dictionary
when it defines RoE as texts “issued by competent authorities and [that] assist in
the delineation of the circumstances and limitations within which military forces
may be employed to achieve their objectives”. It adds that “[w]hatever their form,
[RoE] provide authorisation for and/or limits on, among other things, the use of
force, the positioning and posture of forces, and the employment of certain specific

15 The acronym is variously written as ROE and RoE. While official documents often choose the
first version, we have preferred the second as the more elegant.

16 Department of Defense 2010.
Department of Defense 2011.
18 FM 3-0 paras 1-85, pp. 1-19.
19 Bumgardner et al. 2010, p. 254.

20 Cole et al. 2009; At the Round Table of the Institute, which was held from 8 to 10 September
2011 in Sanremo, the audience was informed that the Handbook meanwhile has been translated
into a great number of languages.
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capabilities”.>' RoE “are not used to assign missions or tasks [or] to give tactical
instructions”, such matters “are assigned through Operations orders and other
similar instruments of command and control”.*?

The Handbook notes that “[t]he conduct of military operations is governed by
international law, including the law of armed conflict (LOAC)”. It adds that
“[b]oth nations and individuals are obliged to comply with LOAC”.** That may be
s0, but current history provides many examples of parties to armed conflicts, and
especially armed opposition groups, that order their forces to use violence against
the civilian population in general or specified (categories of) civilians, or against
objects under special protection, such as hospitals or vehicles provided with the
Red Cross or Red Crescent emblem, all of this in blatant violation of the law.2* Tt
does not seem unlikely that such parties state their intentions in texts comparable
to the RoE of the Sanremo Handbook. At all events, it should be noted that respect
of the law is not an inherent element of RoE.

The Sanremo Handbook refers to the reverse possibility, of RoE prescribing
conduct that remains below the upper limit of lawful violence: “in some cir-
cumstances, [states] may limit permissible levels of incidental injury or collateral
damage to levels below that acceptable under LOAC [...]”. It accordingly “allows
for the creation of RoE that provide for the conduct of operations in compliance
with national policy” > Depending on its formulation, such a provision may
amount to a standing order under the applicable domestic military law.

The Handbook distinguishes between many different situations, each with their
own peculiarities regarding permissible or advisable recourse to violence, and
lethal force in particular. Rather than entering into these many possibilities, we
refer the reader to the long list of detailed suggestions set forth in Annex B, the
‘Compendium of ROE’.*® We may recall the two situations mentioned in the
Introduction: OEF, a full-fledged armed conflict, and ISAF, a security operation.27

ISAF’s operations in support of a friendly government have led to frequent
review of the RoE, in particular, as the political need to avoid casualties among the
civilian population grew. It should be noted here that adaptability to changes in the

21 Cole et al. 2009, p. 1.

2 Tbid., p. 2.

Ibid; The law of armed conflict is synonymous to ‘international humanitarian law’ (IHL).
A particularly notorious case was the attack on the World Trade Center, with Al Qaeda
claiming that the people working there could be equalled to combatants. In general, the past
‘liberation wars’ as well as recent cases of ‘asymmetric warfare’ in the Middle East and
elsewhere provide an endless stream of acts violating the most fundamental principles of THL.
2 Cole et al. 2009, p. 2 (emphasis added).

26 Cole et al. 2009, pp. 28-62.

27 NATO classifies situations of this type in politically even more neutral terms as Non-Article 5
Crisis Response Operations, i.e., situations that do not (as required in Article 5 of the North
Atlantic Treaty) arise from an armed attack against one or more of the member states that would
be considered an attack against them all; See AJP-3.4 (A) 2010.
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physical or political field is a general characteristic that sets RoE apart from
treaties and other sources of international law regulating the conduct of war.

4.3 Self-defence as a Key Element in Rules of Engagement

As briefly mentioned in Part I, a predominant feature of many contemporary RoE
is the insistence on self-defence. The very first point the addressees may note is
that they have the right to self-defence; and, as if this were not enough, the text
may close with a repetition of the reminder of their right to self-defence. A soldiers
card issued in December 1992 to members of a U.S. unit engaged in a relief
operation in Somalia notes that “[n]othing in these Rules of Engagement limits
your right to take appropriate action to defend yourself and your unit”; goes on to
confirm that “[y]ou have the right to use force to defend yourself against attacks or
threats of attack”, and, removing even the last conceivable bit of doubt, recalls that
the addressee must always be “prepared to act in self-defense”.”®

An annex to the Sanremo Handbook provides model RoE cards which sum-
marise “the key ROE principles regulating the use of force by individuals for a
particular mission”.* Cards are provided for three distinct situations involving
military action indicated as ‘self-defence’, ‘peace operations’ and ‘armed conflict’,
with the level of permitted force increasing with every step on the ladder. Self-
defence refers to the classical peacekeeping mission that does not in and of itself
include active recourse to force; peace operations constitute the middle category
that includes today’s notions of security assistance and counter-insurgency, and
armed conflict refers to the situation of plain warfare.

The model RoE cards each open with the identical message that “nothing in
your ROE limits your right to take action in self-defence”, adding that only such
force may be used as is “necessary to neutralise the threat”, this includes deadly
force.®® The Handbook distinguishes three types of self-defence: national self-
defence, unit self-defence and individual self-defence. National self-defence is
“the defence of a nation, a nation’s armed forces, and a nation’s persons and their
property”’; unit self-defence is “the right of unit commanders to defend their unit,
other units of their nation, and other specified units” and individual self-defence is
“the right of an individual to defend himself or herself (and in some cases other

T 31
individuals)”.

2 EM 100-23, Appendix D, Annex A: ROE Card, Joint Task Force for Somalia Relief
Operations—Ground Forces.

2 Cole et al. 2009, pp. 71-75.

30 The cards provide that before opening fire in self-defence, and “if time and circumstances
permit ... [y]ou are to warn by shouting”. This suggests that the model RoE presented in the
Handbook are soldiers cards. These characteristically contain far less policy, if any, than do the
ROE directed at higher levels.

31 Cole et al. 2009, pp. 83-85.
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What do these clauses stand for; what practical significance can they have and
what law, if any, do they refer to? Here, some general points may be noted at the
outset. First, the fact that a RoE is in force presupposes the existence of one of the
three types of situation, mentioned above, where the military may have an active
role to play. And, second, recourse to any right of self-defence in a legal procedure
can only arise if the claimant stands accused of an act in contravention of a rule of
(international or domestic) law or other norm-setting provision, for instance, the
applicable RoE.

Taking the right of national self-defence first, this obviously refers to the right
of the state to defend itself against foreign armed attacks, as provided in Article 51
of the UN Charter. Individual claims might conceivably arise if the military
authorities of a country at war stand accused of having made the armed forces
conduct hostilities in flagrant violation of IHL; the argument might be that the war
would otherwise have been lost. At the International Criminal Court, the claim
would be expressly excluded; Article 31 (1b) of the Statute provides that “[t]he
fact that [a] person was involved in a defensive operation conducted by forces shall
not in itself constitute a ground for excluding criminal responsibility”. Apart from
that, the treaties in force make the point clear that the law must be respected “in all
circumstances”, including the case where the war has taken a wrong turn.*

Other scenarios might be envisaged where lower personnel of a country at war
claim that an act in violation of the law or of the applicable RoE was committed in
defence of the nation. However, the chance that the claim is honoured in a court of
law seems slim indeed, given the lack of a basis in existing criminal legislation.

In effect, the real significance of the national self-defence clause may lie outside
the legal realm, conveying the message that “all is well, you are fighting for a just
cause”. This may actually reflect the internationally recognised legitimacy of an
operation. Where authorisation was not sought (because the state has decided to
commit an act of aggression) or has been withheld (as with the invasion of Iraq in
2003 by the U.S.-led ‘coalition of the willing’), the message that “you have the
right of self-defence” may even more clearly act as a moral boost, proclaiming that
“the world may have refused our claim but we are doing the right thing”.

The next item on the list, unit self-defence, leads to similar questions. There is
no doubt that the notion of ‘unit’ has a strong resonance in many armed forces.
Company commanders may have become friends at the military school and sol-
diers probably were in the same boot camp. Units of these lower echelons may be
strongly inclined to assist each other; and if this results in a violation of their RoE,
the excuse that it was a matter of collective unit defence may lie readily at hand.

2 Thus, the identical provision in Article 1 of the four Geneva Conventions of 1949 and
Additional Protocol I of 1977, supra note 10; text available on the website of the ICRC,
www.icrc.org.
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Again, however, unit self-defence appears not to have found a place in many
existing criminal legislations®® and, again, the true significance of the right of unit
self-defence may lie in its cohesive power.”*

There remains the right of individual self-defence as specified on a soldiers
card, i.e. self-defence by individual members of armed forces.> Here, the situation
is the opposite of the two preceding cases: the claim of individual self-defence in
justification of an unlawful act is as universally recognised as individual claims of
national or unit self-defence are unknown. The facts underlying claims arising in
the context of military operations will obviously differ from what normally hap-
pens on the domestic scene. Even so, it is generally accepted that in the military
sphere, for a claim of self-defence to be accepted, it must have been both necessary
as a last resort and proportionate to the perceived threat. Indeed, the RoE itself
may include these requirements in the phrase formulating the individual right of
self-defence.

Another matter is that domestic legislation and practice on self-defence are not
identical in all countries. We will not discuss these differences, confining us further
down to the situation in the Dutch legal system. It remains to consider here in what
circumstances recourse to the right of self-defence will be necessary.

Take the case of an ISAF soldier who, on a mission expected to involve the use
of force, advances in terrain under Taliban control: if he receives and returns fire,
this is just warfare, and there is no place for a claim of individual self-defence.
However, when the soldier kills an unidentified person who turns out to have been
an unarmed civilian, the soldier is guilty of an unlawful killing and, if prosecuted,
will escape punishment if his appeal to the right of self-defence is honoured.

The general conclusion is that a claim of individual self-defence in a warlike
situation may enter into play when a soldier carries out an act which, whether or
not part of the task he was ordered to perform, appears to have resulted in a
violation of the applicable law of armed conflict. Whether the claim is honoured
ought to depend exclusively on the facts of the case. This should in principle be a
matter for a court to decide. In practice, it is equally possible that as a matter of
policy, claims of self-defence are accepted at an earlier stage without all that much
formal investigation, in order thus to keep cases out of the public eye.

3 An important exception is the United States, where unit self-defence is not merely a right but
an obligation, and individual self-defence is a derivate of unit self-defence: “Unit commanders
always retain the inherent right and obligation to exercise unit self-defense in response to a
hostile act or demonstrated hostile intent. Unless otherwise directed by a unit commander as
detailed below, military members may exercise individual self-defense in response to a hostile act
or demonstrated hostile intent. When individuals are assigned and acting as part of a unit,
individual self-defense should be considered a subset of unit self-defense. As such, unit
commanders may limit individual self-defense by members of their unit.” Operational Law
Handbook 2012, Chapter 5, E 2, a (1) Inherent Right of Self-Defense.

3* For an author who paid particularly close attention to the notion of unit self-defence, see
Stephens 1998.

35 The term ‘individual self-defence’ is also used as the counterpart of ‘collective self-defence’.
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4.4 Self-defence and Rules of Engagement in Dutch Law

As mentioned in the Introduction, on 16 June 2007, Taliban forces attacked the
Chora district of Uruzgan province and primarily Dutch ISAF troops employed
artillery shelling and airstrikes to regain control over the district, resulting in
numerous civilian casualties. Following investigations into the battle over Chora
by the Dutch Government, UN Assistance Mission in Afghanistan, Afghanistan
Independent Human Rights Commission and others, various reports suggest evi-
dence that the acts may have amounted to violations of Common Article 3 of the
Geneva Conventions and questioned whether less damaging methods could have
been used. However, they generally concluded that the actions were in accordance
with THL, and the Dutch Ministers of Foreign Affairs, Defence and Cooperation
Development stated that defending Chora fell within ISAF’s mandate and was
permitted based on the right to self-defence and the RoE.*® In this way, self-
defence was advanced as justification for the acts committed by the Dutch forces
and mentioning the right to self-defence might have caused confusion as to which
level of self-defence, as described above, was meant. With respect to national self-
defence, it is accepted that the Netherlands, as contributing nation to NATO, was
acting in collective self-defence through permission of the Security Council.*” In
order to understand such claim as individual self-defence, one must understand it
within the Dutch legal system.

Dutch authorities have exclusive criminal jurisdiction over Dutch ISAF per-
sonnel and these are therefore immune from arrest or detention by Afghan
authorities.*® This is determined in the Military Technical Agreement signed by
the Afghan Interim Administration and ISAF in 2002.** Moreover, when making
status of forces agreements, the Minister of Defence ensures that the Netherlands
has exclusive criminal jurisdiction over its soldiers. This jurisdiction is also
established in Dutch legislation, and thus the Netherlands has jurisdiction over all
criminal acts of Dutch soldiers, wherever they take place.*

36 Ministers van Buitenlandse Zaken, Defensie en Ontwikkelingssamenwerking 2007.

37 Ministerie van Defensie 2010.

3 PRournier 2007.

* Military Technical Agreement Between the International Security Assistance Force (ISAF)

and the Interim Administration of Afghanistan (‘Interim Administration’), Annex A, Section 1.
40 Wetboek van strafrecht, 3 March 1881, Articles 2 and 4 of the Dutch Military Criminal Code
from http://wetten.overheid.nl/BWBRO0001854/geldigheidsdatum_15-11-2012; Borghouts et al.
2006, p. 15.
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In the Netherlands, the International Crimes Act,41 the Dutch Military Criminal
Code,*? and the Dutch Criminal Code* make punishable the unlawful use of force
by soldiers. When Dutch military forces operate in an international coalition such
as ISAF, the legitimacy of the use of force is also dependent on the mandate set by
the coalition or organisation. ISAF has a mandate to use force under Chapter VII
of the UN Charter and thus also falls under the authority of the UN Security
Council. As mentioned earlier, in 2003, NATO took command of ISAF and set the
RoE for ISAF. When an unlawful use of force is suspected, there are different ways
in which self-defence, independently or as stated in RoE, can function as a jus-
tification or excuse for the violation under Dutch law. Section 1 of the Dutch
Criminal Code consists of general provisions including the grounds excluding
criminal responsibility, which also apply to offences in the Dutch Military
Criminal Code, as long as the law does not provide otherwise.** At the most basic
level, a Dutch soldier, like anybody else, is always able to claim his individual
right to self-defence based on Article 41" of the Dutch Criminal Code, as reflected
in the self-defence clause in the RoE.

Another ground excluding criminal responsibility can be found in Article 4
of the Dutch Criminal Code, which justifies an act when it is reasonably necessary
in order to execute a legal duty. Similarly, if RoE were considered an official order
from a Dutch authority,47 these could also lead to the exclusion of criminal
responsibility pursuant to Article 43*® of the Dutch Criminal Code, if the act was
reasonably necessary to carry out that official order.*” There was extensive dis-
cussion in the Netherlands and there remains disagreement on the status of RoE
and tactical directives issued by foreign military authorities, and whether they are

246

4l Wet Internationale Misdrijven, 16 August 2009, from http://wetten.overheid.nl/
BWBRO0015252/geldigheidsdatum_16-08-2009.

42 Wetboek van Militair Strafrecht, 27 April 1903, from http://wetten.overheid.nl/
BWBRO0001869/geldigheidsdatum_22-12-2011.

43 Wetboek van Strafrecht, supra note 40.

* De Graaff 1965.

45 Article 41 states: “1. A person who commits an offense where this is necessary in the defense
of his person or the person of another, his or another person’s integrity or property, against
immediate, unlawful attack is not criminally liable [justification]. 2. A person exceeding the
limits of necessary defense, where such excess has been the direct result of a strong emotion
brought about by the attack, is not criminally liable [excuse].”

46 Article 42 states: “A person who commits an offense in carrying out a legal requirement is not
criminally liable [justification].”

47 Ambtelijk bevel.

“8 Article 43 states: “1. A person who commits an offense in carrying out an official order issued
by a competent authority is not criminally liable [justification]. 2. An official order issued without
authority does not remove criminal liability unless the order was assumed by the subordinate in
good faith to have been issued with authority and he complied with it in his capacity as
subordinate [excuse].”

4 Dolman et al. 2005, p. 409.
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http://wetten.overheid.nl/BWBR0015252/geldigheidsdatum_16-08-2009
http://wetten.overheid.nl/BWBR0001869/geldigheidsdatum_22-12-2011
http://wetten.overheid.nl/BWBR0001869/geldigheidsdatum_22-12-2011
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considered legal provisions, legal orders or something else.’® The suggestion was
raised to allow foreign military authorities to gain the same legal position as a
Dutch commanding officer that decides on the RoE, through Article 75(a)”" of the
Dutch Military Criminal Code.”>

In one case, the Court of Appeals in Arnhem decided that the applicable RoE
fell “within the scope of the term ‘military order’ pursuant to Article 1357 of
the Dutch Military Criminal Code.>* However, it did not decide that all RoE be
considered legal orders.” In the case before us, the RoE in force for ISAF at
the time would have to be analysed and a judge would have to decide whether
these meet the demands of Article 135. If they would, then violating the RoE
would be unlawful but might be justified by the self-defence clause therein.

Article 38°° of the Dutch Military Criminal Code offers a solution to the issues
presented by the previously discussed articles. When combining this article with
Article 71,%” an otherwise unlawful act committed during an armed conflict that is
in conformity with IHL and within the limits of a soldier’s competence cannot be
punished. Since ISAF was operating during an armed conflict as recognised by the
government of the Netherlands, this article is of great significance. It can be used
as a defence to exclude criminal responsibility, and it thereby offers protection for
soldiers during armed conflicts, in which circumstances are different than normal

59 Dolman et al. 2005, p. 406; Jorg 1996, p. 54; Kroon and Jacobs 1996, pp. 124-130; Vink
2010, pp. 86-91; Coolen and Walgemoed 2008, pp. 95-97; Coolen and Walgemoed 1996,
pp. 238-241.

51 Article 75a states: “Een verhouding van meerdere tot mindere bestaat ten opzichte van
vreemde militairen slechts voor zover zulks door Ons of van Onzentwege door door Ons aan te
wijzen autoriteiten wordt bepaald.”

52 Kroon and Jacobs 1996; Coolen and Walgemoed 1996, p. 239.

33 Article 135 states: “Onder dienstvoorschrift wordt verstaan een bij of krachtens algemene
maatregel van Rijksbestuur of van bestuur dan wel een bij of krachtens landsverordening
onderscheidenlijk landsbesluit gegeven schriftelijk besluit van algemene strekking dat enig
militair dienstbelang betreft en een tot de militair gericht ge- of verbod bevat.”

5% Judgment Court of Appeal (Military Division) Arnhem, The Netherlands, Case No. 21-
006275-04, 4 May 2005 (“Het hof is van oordeel dat de ROE voldoen aan alle eisen, die artikel
135 van het Wetboek van Militair Strafrecht aan een dienstvoorschrift stelt”, juridisch kader para
b5, http://zoeken.rechtspraak.nl/resultpage.aspx?snelzoeken=true&searchtype=ljn&ljn=AT4988
&vrije_tekst=21-006275-04); Dieben and Dieben 2005; Knoops 2008, p. 181.

33 Dolman et al. 2005, p. 409.

36 Article 38 states: “l1. Niet strafbaar is hij die in tijd van oorlog binnen de grenzen zijner
bevoegdheid een naar de regelen van het oorlogsrecht geoorloofd feit begaat, of wiens bestraffing
strijdig zou zijn met een verdrag, geldende tussen Nederland en de mogendheid waarmede
Nederland in oorlog is, of met enig voorschrift, ingevolge zodanig verdrag vastgesteld. 2. Niet
strafbaar is de militair die geweld gebruikt in de rechtmatige uitoefening van zijn taak en in
overeenstemming met de regels die voor de uitoefening van die taak zijn vastgesteld.”

57 Article 71 states: “In dit wetboek wordt onder oorlog mede verstaan: een gewapend conflict
dat niet als oorlog kan worden aangemerkt en waarbij het Koninkrijk is betrokken, hetzij ter
individuele of collectieve zelfverdediging, hetzij tot herstel van internationale vrede en
veiligheid.”
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and urgent decisions may have to be made without time to discuss alternative
options. In the event that the RoE would permit a more extensive use of force than
permitted by IHL, IHL would serve as the upper limit, as decided in this provision.
Paragraph 2 of Article 38 is the most significant provision. This paragraph came
into force in November 2010 and has retroactive effect on the basis of Article 1 of
the Dutch Criminal Code.’® It excludes punishment when a soldier uses force in
the legitimate exercise of his tasks and competency, and in compliance with the
rules set for the exercise of his tasks. This article includes orders and instructions,
especially the RoE, aide-mémoire and soldiers card issued by foreign military
authorities.”® This provision also covers situations that are not recognised as an
armed conflict and are thus not covered by para 1.°° This means that RoE can be
used to exclude criminal responsibility when they have been properly followed.
Jurisprudence with respect to this article still needs to develop; however,