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CHAPTER 1

Introduction

What is the relationship between gender, agency, and peacebuilding? Do
contemporary peacebuilding practices provide “gender justice” in (post-)
conflict settings, or alternatively deliver “gendered” forms of peace marked
by injustice and inequality? How and why do the gendered subjects of
peacebuilding demonstrate agency and resistance in response to interna-
tional peacebuilding interventions? Since the 1990s, reports of widespread
sexual and gender-based violence (SGBV)! perpetrated against civilians in
situations of conflict have captured international attention. Media
accounts, investigations by human rights groups, and fact-finding missions
by international organisations have all documented the gendered nature
of contemporary warfare—including the disproportionate targeting of
women and girls through rape and sexual violence,> and the gendered
impact of enforced disappearances (e.g. Dewhirst and Kapur 2015).% The
increased visibility of SGBV in armed conflict has bolstered international
support for a range of justice mechanisms which hold potential to address
gender-specific harms* experienced by women in contexts of political vio-
lence. The criminalisation of a range of gender-based harms under the
Statutes of the International Criminal Court (ICC) and ad hoc International
Tribunals for the former Yugoslavia and Rwanda, as well as domestic crim-
inal codes, has provided scope for survivors to access justice and redress.
Non-judicial mechanisms—spanning truth-telling initiatives, reparation
programmes, institutional reform, and so on—are increasingly deployed

© The Author(s) 2018 1
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2 1 INTRODUCTION

in peacebuilding contexts to deal with complex legacies of violence and
wide-scale human rights abuses. Though early approaches were critiqued
for being “gender blind”, more recent initiatives have incorporated both
women and gender into mechanisms aimed at providing justice, truth,
reparations, and guarantees of non-repetition for survivors (Theidon
2007; Valji 2010).°

The importance of integrating both women and gender into peace-
building and justice initiatives is increasingly stressed by international,
regional, and local actors. The adoption of United Nations Security
Council Resolution 1325 (UNSCR 1325) in October 2000 is hailed as a
“landmark” in this regard, by placing gender equality on the UN’s peace
and security agenda for the first time (Cohn 2008). UNSCR 1325 and
subsequent resolutions on “Women, Peace and Security” (WPS)¢ form a
key policy framework for incorporating women’s rights and gender issues
into contemporary peacebuilding and post-war justice practices. These
resolutions recognise the gendered impact of conflict, and stress the
importance of integrating a gender perspective into peacebuilding. They
call for women’s full participation as active agents of peacebuilding, and
affirm the need to respond to SGBV in conflict by holding perpetrators to
account, and by providing survivors with access to justice, protection, and
redress.” A wide array of strategics have emerged, that variously seck to
end impunity for SGBV, empower survivors, and mobilise political will,
resources, and coordinated responses around the WPS agenda.® These
developments have materialised following years of advocacy by women’s
organisations and civil society groups (Askin 1997; Mertus and Hocevar
Van Wely 2004). The post-Cold War era saw a “new era of feminist con-
sciousness” (Enloe 1994 ) emerge, with feminist scholars and practitioners
challenging the gender bias of dominant human rights discourse and prac-
tice (Bunch and Reilly 1994), and contesting the widespread impunity
enjoyed by perpetrators of SGBV in wartime (Askin 1997; de Brouwer
2005; Copelon 1994; Chappell 2015).

Despite the growing rhetoric on the importance of gender justice and
equality, many argue that international peacebuilding interventions still
fail to address the gender-specific concerns of women in conflicted and
post-conflict settings, and continue to overlook the agency of women in
war and peace. Women continue to be sidelined from official peace pro-
cesses (Bell 2004; Bell and O’Rourke 2010; UN Women 2010); the issue
of gender equality is rarely prioritised in the design and implementation of
peace agreements and post-conflict reconstruction programmes (Chinkin
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and Paradine 2001), and SGBV in conflict is often not adequately
addressed in post-war justice processes (Campbell 2016; Copelon 2000;
de Brouwer 2005; Mishkowski and Mlinarevic 2009). The “post-war
moment”, feminist activists and scholars remind us, regularly remains a
“gendered continuum of conflict and violence” (Zarkov and Cockburn
2002; Moser 2001), in which gendered forms of injustice, inequality, and
insecurity regularly become institutionalised (Pankhurst 2008Db).
Furthermore, dominant discourses on peacebuilding, as espoused by
international organisations and major states, frequently (re)produce prob-
lematic representations of women’s agency—stereotyping women in ori-
entalist terms as “homogenized victims of a ‘backward’ society”, or
alternatively in essentialised and instrumentalised terms as mothers and
peacebuilders (Hudson 2012: 454). These stereotypes are problematic in
devaluing women’s agency in conflict and peace, and contributing to their
disempowerment (Hudson 2012).

In response to these shortcomings, this book examines the gender poli-
tics of contemporary peacebuilding. It develops a feminist critique of the
“liberal peace project”™ through a study of transitional justice (TT) policies
and practices, and women’s responses to official discourse surrounding
them. Working through traumatic memory is central to how individuals
and societies experience and deal with the aftermath of mass violence. T]
mechanisms play a pivotal role in disciplining memory and in (re)con-
structing a usable past upon which “peace” and “justice” can be (re)built
(Edkins 2003: 5-19).1° These encompass judicial and non-judicial tools
and approaches—including criminal trials, truth-seeking and truth-telling
initiatives, reparation programmes, vetting and institutional reform—
which are intended to enable societies emerging from violent conflict or
large-scale human rights abuses come to terms with the past and prevent
its repetition in the future.!* However, meanings of “peace” and “justice”
are essentially contested, creating important opportunities for gendered
agency and resistance to be voiced, often in subtle and nuanced ways.
Based on discourse analysis of key T] policies, narrative interviews with
women activists, and observation of gender justice events across Bosnia
and Herzegovina (BiH),!? this study examines how local expressions of
gendered agency and resistance emerge within the context of an interna-
tionally supported peacebuilding mission. Focusing in particular on issues
of wartime sexual violence and missing persons, it explores how women in
BiH have responded in agential and resistant ways to T] policies and pro-
grammes emanating from international and domestic elites. The book
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reveals how BiH women define and perceive post-conflict justice in
response to gendered experiences of sexual violence and enforced
disappearances.

Drawing on debates within feminist social and political theory on the
nature of gender justice, this study explores women activists’ struggles
around justice, which entail attempts to reclaim agency and political sub-
jectivity in the aftermath of violence. The book highlights how victims,
survivors, and their representatives are pushing for a more complex form
ofjustice than what current paradigms of retributive and restorative justice
provide—one that bestows recognition of suftering, addresses demands for
the redistribution of material and symbolic/cultural resources, and/or
enables victims to participate and reclaim voice and agency in the after-
math of trauma.'® Victims and survivors of wartime violence, and their
representatives, have mobilised as agents of change in post-war BiH
through forms of activism that centre on “dealing with the past”. Through
remembrance ceremonies, testimony gathering, political protesting, and
the production of cultural texts, images, and monuments, activists are
articulating a variety of political demands in response to what they per-
ceive as the shortcomings of the liberal peace project: namely the failure of
both local and international actors to create a viable, just, and durable
form of peace. These practices, in my view, represent attempts to reclaim
agency and political subjectivity from a post-Cold War “civilising mission”
(Paris 2002) focused upon governing and managing its host population
via mechanisms of regulation, education, discipline, and control (Zanotti
20006), rather than prioritising issues of social justice and the achievement
of positive peace for the majority of Bosnian citizens.

THE LIBERAL PEACE: PEACEBUILDING AS STATEBUILDING

This study stems from my interest in the theory and practice of interna-
tionally supported peacebuilding and reconstruction operations in con-
flicted and post-conflict countries. These missions aim to prevent the
resumption or escalation of violent conflict and to create a durable and
self-sustaining peace by seeking “to identify and support structures which
will tend to strengthen and solidify peace in order to prevent a relapse into
conflict” (Boutros-Ghali 1992: paragraph 55). In the post-Cold War era,
peacebuilding interventions have focused on (re)building a “liberal peace”
in war-torn states through the (re)construction of liberal polities, econo-
mies, and societies (Bellamy and Williams 2004: 4-5; Paris 1997, 2004).
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The vision of the liberal peace has become the dominant normative and
operational framework for peace support interventions (Mac Ginty and
Richmond 2007: 492), and characterises all major operations of the post-
Cold War period (Paris 2004). Due to a growing international consensus
regarding the need to transform “war-shattered states” into “liberal-
market economies” (Paris 2004 ), post-conflict interventions since the
1990s have largely conformed to a standardised,' top-down model of
reconstruction that prioritises Western politico-cultural norms and neo-
liberal economics (Mac Ginty 2007: 457). Consequently, peacebuilding
missions, despite their obvious complexities, have shared a common strat-
egy—the (re)construction of liberal democratic governing systems and
market-oriented economic growth—on the normative assumption that
these help to create the necessary conditions for a stable and lasting peace
to emerge (Paris 2004: 1-5).

The notion of liberal peacebuilding'® gained widespread international
attention following the UN’s 1992 publication of An Agenda for Peace,
and grew out of an acknowledgement of the limitations of traditional
peacekeeping measures in providing support to countries undergoing
the transition from conflict to recovery and long-term development.'¢ As
a result of this transformation of peace operations, the enormously com-
plex nature of post-Cold War conflicts began to be addressed in a more
multi-dimensional manner, increasing the potential for self-sustaining
peace to emerge in societies embarking on the difficult transition from
war to peace (Richmond 2002: 140-180). Top-down peacebuilding
strategies (focused on the rebuilding of effective state institutions and
structures, long-term development frameworks, and democratic rebuild-
ing) became coupled with bottom-up initiatives at the grassroots level
(centred on empowering communities, utilising grassroots peacebuild-
ing facilities and resources, and developing sustainable citizen-based ini-
tiatives).!” Conventional forms of negotiation, mediation, and
peacekeeping were complemented by a multitude of activities designed
not only to (re)construct infrastructures but also to liberalise the politi-
cal, economic, and social institutions of post-conflict states (Mac Ginty
and Richmond 2007: 491; Mac Ginty 2007: 457). Peace support opera-
tions now involve a wide array of actors undertaking a broad range of
activities including ceasefire monitoring, formalised peace negotiations,
Disarmament, Demobilisation, Rehabilitation and Reintegration pro-
grammes (DDRR), Security Sector Reform (SSR), civil society capacity-
building, monitoring and conducting elections, repatriating refugees,
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rebuilding physical infrastructure, civil service reform, good governance,
marketisation, and economic restructuring (Mac Ginty 2008: 144; Paris
1997: 55). Major peacebuilding actors'® promote, and often impose, a
distinctly western and liberal internationalist vision of peace through the
(re)establishment of sovereignty, security, democratic governance,
respect for human rights, the rule of law, and developed, open markets.
Underlying these interventions is the predefined aim of “getting to
Denmark” (Woolmark and Pritchett 2002 )—(re)creating well-function-
ing liberal states, with developed political, economic, and social institu-
tions (Fukuyama 2004a: 30), thereby reinforcing Westphalian notions of
modernist sovereignty (Richmond and Franks 2009a: 20).

One of the most extensive missions continues to take place in post-
conflict BiH, where a multitude of peacebuilding actors have taken control
of governance to establish a liberal peace (Vandenberg 2005; Richmond
2004: 92). After nearly four years of civil war, the international commu-
nity was provided with extensive remits, through the provisions of the
1995 Dayton Peace Accords (DPA) and the associated UN Mission in
BiH (UNMIBH), to reconstruct BiH into a stable, multi-ethnic, pluralist,
liberal state in order to overcome entrenched ethnic divisions and prevent
areturn to violence (Paris 2004: 99; Richmond and Franks 2009a: 18-21).
Over two decades of international statebuilding in BiH, widely viewed as
a template for other post-conflict reconstruction projects, has provoked
extensive debates concerning the lessons learned (and not learned) from
the Bosnian case, the achievements and limitations of the liberal peace
model, and the unintended consequences its application generates in post-
conflict environments.? Scholars have critiqued liberal peacebuilding in
terms of the operational efficiency and effectiveness of the methods
employed to end violent conflict and consolidate peace (Paris 2004;
Chesterman et al. 2005; Paris and Sisk 2007), noting in particular the
unforeseen problems that arise from processes of political and economic
liberalisation (Paris 2004).

Worryingly, not only is the utilitarian effectiveness of liberal peacebuild-
ing in doubt but the legitimacy of the project is increasingly questioned
(Tadjbakhsh 2010: 126). Critical scholars note that this dominant model
of reconstruction appears to be characterised by cultural insensitivity
(Richmond 2001: 330; Mac Ginty 2010b: 353), the prioritisation of
hegemonic and neo-colonial agendas (Paris 2002: 637-638),%° and the
drowning out of local voices, who are often reduced to mere “objects” of
intervention (Richmond 2005: 158). The liberal peace that emerges from
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such critiques is one which appears to be coercive instead of emancipatory,
laden with the interests, objectives, and norms of the mainly western inter-
national community. Peacebuilding as statebuilding is critiqued for being
externally driven by international donors rather than localised and
context-driven, and for being geared towards the (re)construction of mili-
tary security, state institutions, markets, territoriality and the provision of
only basic rights, rather than effectively engaging with the everyday needs
of citizens and their desire for genuine “ownership” of the peace process,
for social justice, and for a peace that reduces rather than enlarges political,
cconomic, and social fragmentation.?! Thus, whilst sympathetic observers
endorse the project as “a basically sound idea” (Paris 2004: ix), critical
assessments condemn it as a modern version of colonial “civilising mis-
sions” (Paris 2002: 637-638); a biopolitical technology of security that
merely manages and contains disorder (Duffield 2005: 157); an exercise in
“aggressive social engineering” (Pugh 2005: 459); or as “a virtual peace”
(Richmond 2006: 309) contingent upon long-term, or perhaps even per-
manent, external intervention (Richmond 2004: 97), described by
Ignatieft as “Empire Lite” (Ignatieff 2003).

In response to the perceived “hegemony of the liberal peace” (Jabri
2010: 41-57) and to the poor-quality peace that has been built in societies
emerging from violent conflict, work is now underway to breathe new life
into peacebuilding theories and practices, by refocusing attention back
onto local contexts, communities, and agencies. Questions of local auton-
omy, agency, politicisation, and self-determination, as well as the ways in
which international intervention obstruct or facilitate these dynamics,
have been added to critical agendas for peacebuilding scholarship and
practice (Richmond 2010b). There is a growing awareness of the capacity
of local actors to adapt, resist, ignore, or subvert liberal peace interven-
tions, despite the overwhelming weight of the liberal internationalist proj-
ect (Mac Ginty 2010a; Richmond 2010c: 665-692). Attention is being
drawn to the emergence of “hybrid political orders” (Boege et al. 2009;
see also Brown et al. 2010) and “liberal-local hybrids” (Richmond and
Franks 2009b) in which difterent forms of governance—founded on both
customary and externally introduced political and social institutions, and
on both local and international value systems—coexist in potentially valu-
able and constructive ways. The ethical and political dilemmas raised by
liberal interventionism are increasingly being discussed, with attention
drawn to the tendency of dominant peacebuilding institutions, discourses,
and practices to marginalise and disempower the “subaltern” (Spivak
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1988; see also Prakash 1994)—to view “entire post-war populations
either as traumatized victims lacking the ability to make decisions
about the future, or as people driven by destructive psychosis that ren-
ders them incapable or morally unworthy of positive contributions to
peace-building” (Lundy and McGovern 2008: 278, quoting Michael
Pugh).

ExPLORING LIBERAL PEACEBUILDING AND WOMEN’S
ActivisM THROUGH A FEMINIST /GENDER LENS

This study both contributes to and develops the paths laid down by criti-
cal research agendas for peace (see Richmond 2007b, 2009), particularly
recent explorations of local agency and autonomy in post-conflict envi-
ronments, through a study of women’s activism around TJ issues in post-
war Bosnia. It engages with the need to not only decentre and destabilise
the dominating, exclusionary, masculinist,?? ethnocentrist, elitist, and
power-laden discourses and practices of liberal peacebuilding, but to also
recover the “subjugated knowledges” (Foucault 1980, cited in: Spivak
1988: 272) and agency of women subjected to myriad forms of gendered
violence—whether epistemic (Spivak 1988: 272),2 direct, structural, cul-
tural (Galtung 1990, 1971),%* or normative®® violence (Butler 1999,
2004a, b)—in the wartime past and /or post-war present. Further work is
required to highlight the mutually constitutive relationship between gen-
der and liberal peacebuilding—to reveal how gendered relations of power
are forged, shaped, and reproduced through the discourses and practices
of key peacebuilding actors, to reflect upon the gendered limits of possibil-
ity being (re)constructed in post-conflict societies, and to explore the
agential ways in which women activists actively negotiate, resist, and
potentially transform structures of domination, inequality, and oppres-
sion in the aftermath of war. To this end, this study (a) exposes the rela-
tive differentiation and positioning of women and men, masculine and
feminine, in TJ discourses and practices; (b) explores the concrete sites/
spaces of liberal interventionism to investigate how gendered relations of
domination, subordination, and inequality are (re)created; and (c) exam-
ines the responses and resistances that peace and justice interventions
have induced, most notably the activities, strategies, and oppositional
voices from women-centred groups and movements (Marchand and
Runyan 2000: 2).
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In this study, I develop a feminist critique of the liberal peace through
an analysis of key TJ policies and practices currently being implemented in
post-conflict BiH, and the responses of women activists to the official
discourses surrounding them. Crucially, this study examines how local
expressions of gendered agency?® emerge within the context of an
internationally sponsored peacebuilding mission. It explores the efforts
made by individuals to construct “livable” and “grievable lives” (Butler
1999, 2004a, b) for themselves and others in the aftermath of vio-
lence, in ways that reiterate or transgress dominant models or under-
standings of both gender and of justice in the post-war period. This
study is an exploration of the gendered politics of victimhood and sur-
vival in contemporary BiH, focusing on the post-war struggles of
women whose agency is to varying degrees unrecognised and misrec-
ognised. It highlights the gendered and gendering nature of TJ poli-
cies and practices, which I interpret as processes that mould women,
victims, and survivors into gendered, ethnicised, and classed subjects
of a particular kind, as differentiated from men and from other women.
The politics within which I locate gendered agency are those of liberal
interventionism, the state, nationalism, and feminism. Focusing on the
construction of gendered subjects, the study enquires into the possi-
bilities and limits of feminist change in the aftermath of violent con-
flict. Of crucial importance here are the interlocking forms of
domination, (in) justice, and (in) security constructed and reproduced
by liberal interventionism, on the one hand, and contesting ethno-
nationalist political agendas, on the other.

This study is undertaken from an explicitly feminist perspective, deploy-
ing a “gender” or “feminist lens” (Sjoberg and Gentry 2007; Steans 2000;
Peterson and Runyan 1999; Sjoberg 2006) to highlight the gendered
nature of current policies and practices of delivering peace and justice, as
well as to reformulate and revitalise these policies and practices with the
help of feminist insights. As Steans (2006: 30) argues:

To look at the world through gender lenses is to focus on gender as a par-
ticular kind of power relation, or to trace out the ways in which gender is
central to international processes.

Lenses act as filters, used “to foreground some things, and background
others” (Peterson and Runyan 1999: 21). I approach my project through
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the lenses provided by feminist approaches to International Relations
(IR). Consequently, I embrace a methodological perspective that “funda-
mentally challenges the often unseen androcentric or masculine biases in
the way that knowledge has traditionally been constructed” (Tickner
2005: 3)—in this case, specifically in relation to liberal peacebuilding. My
aim is to expose the gendered nature of the liberal peace project by making
visible the “gender-blind” ideas, meanings, and perspectives that are cur-
rently concealed and taken for granted within T] discourses and practices.
In addition to deconstructing these gender-biased knowledge claims, I
highlight how activists in Bosnia are working to reconstruct “gender-just”
policies and practices, enabling women to engage in the historical, politi-
cal, and theoretical process of constituting themselves as subjects and not
merely as objects (Hartsock 1990: 170-172) of liberal interventionism.

The study unpacks the complex relationship between gender, agency,
and contemporary peacebuilding, through an exploration of women’s
engagement with key TJ policies and practices in post-conflict BiH. It
offers a fresh perspective on post-conflict peacebuilding by identifying
and critically examining how local expressions of gendered agency and
resistance emerge within the context of international peace and security
interventions. Existing studies have revealed the gendered nature of war
and peace (Enloe 1990, 2004; Sjoberg 2013). They show that women
are routinely sidelined from official peace processes (Bell and O’Rourke
2010), and highlight that gender equality is rarely prioritised in peace
agreements (Anderson 2012) or post-conflict reconstruction pro-
grammes (Aroussi 2011). This highlights the gap between UN policy
rhetoric and the reality of women’s lives (Olonisakin et al. 2011). A
“gendered peace” frequently emerges (Pankhurst 2008a), in which gen-
dered, racialised, sexualised, and classed power structures are often (re)
inscribed (Pratt 2013). Yet whilst existing studies have uncovered the
gendered modes of domination, subordination, and inequality frequently
(re)created in (post-)conflict settings, they have been slower to examine
whether and how expressions of gendered agency and resistance arise in
response to peacebuilding interventions (O’Reilly 2013). Drawing on
personal testimonies gathered from activists from across BiH, this study
explores the ways in which women articulate agency and resistance in the
aftermath of wartime trauma, injury, and loss. It highlights their capacity
to foster and deploy different modes of agency as they actively engage in
TJ processes.
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GENDER, JUSTICE, AND AGENCY: THEORETICAL FRAMEWORK

Conceptualising Gender Justice

The concept of gender justice is central to this study. Yet, gender justice in
relation to war and peace remains poorly conceptualised in current litera-
ture, with scholars often failing to differentiate gender justice from other
concepts such as gender equality and women’s empowerment (Goetz
2007: 17). In response, this book extends Nancy Fraser’s (1997, 2003,
2005, 2008) tripartite model of justice to peacebuilding contexts, and
foregrounds notions of recognition, redistribution, and representation,/
voice as crucial components of “gender-just” peace. The first notion, rec-
ognition, draws attention to the ways in which TJ discourses and practices
work to acknowledge, or alternatively exclude, particular subjects (e.g.
victims and perpetrators) and objects (e.g. crimes of SGBV) of justice. It
is deployed in this study to consider whether and how women impacted by
enforced disappearances and wartime sexual violence are appropriately
acknowledged and esteemed, or alternatively ignored or disparaged, in
post-war justice processes. The second element, redistribution, focuses on
structural injustices and the (mis)allocation of material resources within
society. It is used in this book to explore whether and how T7J institutions
and mechanisms address structural inequalities that prevent survivors of
these crimes from participating as peers in post-war society. The third
notion, representation, highlights the importance of ensuring the partici-
pation and representation of women and of SGBV survivors in T] pro-
cesses, to enable their experiences of victimisation and/or discrimination
to be voiced and redressed. This element is deployed to consider whether
and how rules and procedures are established to ensure that women and
SGBV survivors are meaningfully included in institutions and mechanisms
of post-war justice. Fraser’s three-dimensional model is deployed through-
out this study to critique the dominant conceptualisations of justice out-
lined by official actors involved in the formulation and implementation of
TJ strategies and mechanisms. Her framework is also utilised to interro-
gate the conflicting visions of gender justice articulated by women activists
in BiH. Fraser’s model enables us to conceive of the individual and collec-
tive struggles of activists to achieve gender justice in BiH as struggles
firstly, for a form of justice that encompasses values such as dignity, respect,
and social esteem; and secondly, against injustices such as social stigma,
discrimination, and inequalities of power, resources, and social standing.
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Conceptualising Gendered Agency

In part, the disappointing record of international intervention in (post-)
conflict contexts can be traced to problematic conceptualisations of “gen-
der justice” and “gendered agency”. Dominant discourses on peace fre-
quently depict women in essentialist terms—as powerless victims of
violence, or as “natural” peacebuilding agents. These essentialist stereo-
types homogenise women’s experiences of (in)justice and (in)security, and
fail to capture the multiple modes of agency that women foster and deploy
in war and peace. To confront these challenges, the book develops an
innovative theoretical framework for understanding gendered agency in
war and peace. I draw on relational understandings of autonomy within
feminist moral philosophy (e.g. Mackenzie and Stoljar 2000, Nedelsky
1989, Sherwin 1998), and incorporate a feminist post-structuralist frame-
work (e.g. Wibben 2011), to understand how gendered agency emerges,
is enabled and /or constrained in relation to peacebuilding interventions.
This framework stresses that agency is not an innate characteristic of indi-
viduals, but is instead inherently social in nature (Mackenzie 2008).
Agency entails the capacity to critically reflect upon one’s desires, choices,
and situation, and to take appropriate decisions and actions (Friedman
2003). However, this capacity for agency is shaped by the agent’s tempo-
ral and socio-cultural context (Meyers 2000a, b), by the web of relations
in which she is embedded (Benhabib 1992), as well as by power-laden
discourses which structure social relations and individual subjectivities
(Allen 2008, Showden 2011). This framework enables scholars, practitio-
ners, and activists to overcome essentialist depictions of women either as
passive victims of war, or as superheroic figures of peacebuilding projects
(Shepherd 2011). It views women as gendered agents who demonstrate
the ability to foster and deploy different modes of agency—in varying
degrees and within different temporal, relational, and institutional
contexts.

ANALYSING GENDER JUSTICE AND (GENDERED AGENCY:
METHODOLOGY AND METHODS

To examine how gendered agency emerges in relation to “official” dis-
courses and practices of T] in Bosnia, a two-pronged qualitative approach
was adopted in this study. An initial discourse analysis was undertaken to
highlight the official discourse surrounding TJ. Next, I examined how
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individual women negotiate and make sense of this discourse, using in-
depth interviews and participant observation to explore their understand-
ings, experiences, and views of T7J.

Stage One: Disconrse Analysis of T] Policies and Practices

The first stage was to establish how official discourse on T] was character-
ised and presented to victims and survivors of wartime violence, particularly
women, and their representatives. This was achieved through a discourse
analysis of principal policy documents, reports, and statements on TJ—as
produced by key actors involved in the formulation and implementation
of TJ strategies and mechanisms in Bosnia. Actors engaged in post-war
justice processes in Bosnia span international, state, entity?” as well as local
levels.?® They include

1. judicial institutions such as the International Criminal Tribunal for the
Former Yugoslavia (ICTY), the War Crimes Chamber at the State
Court of BiH, and local courts within the Federation of BiH (FBiH),
Republika Srpska (RS), and Brcko District;

2. domestic institutions such as the BiH Ministry of Justice and Ministry
of Human Rights and Refugees which have responsibility for TJ issues
at the state level, and BiH Missing Persons Institute (MPI), which is
responsible for addressing the issue of missing persons, and for ensur-
ing the protection, cataloguing, and proper excavation of mass grave
sites;

3. UN agencies, notably the UN Development Programme (UNDP)
which between July 2009 and December 2012 provided support to
BiH government in developing a National Strategy on TJ, and the
UN Population Fund (UNFPA) which provided technical and
financial support to the Ministry of Human Rights and Refugees for
the development of the Programme for Victims of Wartime Rape,
Sexual Violence and Torture and Their Families in BiH 2013-10;
and

4. other international bodies including the Organization for Security and
Cooperation in Europe (OSCE), which supports the outreach activi-
ties of the BiH judiciary, organises T] forums, and supports civil society
organisations engaged in TJ initiatives; and the International
Commission for Missing Persons (ICMP), which is mandated to ensure
regional and local authorities cooperate in locating and identifying
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those who disappeared during armed conflict or as a result of human
rights violations, and who are also involved in capacity-building proj-
ects with associations of families of missing persons.

The large number of actors involved in promoting and implementing
TJ mechanisms, the sharing of responsibility between international, state,
entity, and local levels, and the lack of an overarching strategy or pro-
gramme at the state level for “dealing with the past” means that it is
impossible to identify a singular “official” discourse or narrative on TJ as
encapsulated in a single policy document, strategy, or report. Since offi-
cial discourse is dispersed across a wide range of sources, my first task was
to identify the key texts on which my discourse analysis could be based.
Before, during, and after fieldwork conducted in Bosnia between 2011
and 2016, I collected various examples of T] discourse from both “offi-
cial” and “unofficial” sources. Much of the material I draw on comes
from the observations I undertook at various sites, as well as the conver-
sations I participated in during interviews and observed over the course
of my fieldwork. Many people suggested readings to me in formal and
informal conversations, whilst other texts were referenced at events I
attended—these became part of the material I chose to analyse. I have
selected materials to provide coverage of both retributive and restorative
justice mechanisms, international and local institutions, and materials
relating to the specific gender justice issues of wartime sexual violence
and missing persons. Together, these texts articulate competing dis-
courses on TJ (e.g. as retributive, or restorative) and construct power-
laden subject positions for women, victims, and survivors to take up,
negotiate and/or subvert.

I also supplemented my documentary analysis by carrying out inter-
views with 38 key informants from international, regional, or local
organisations who were either involved in promoting and/or imple-
menting various mechanisms of TJ (e.g. as advisers, practitioners, donors
etc.) within BiH. These interviews generated rich and detailed informa-
tion on how international, national, entity, and local level actors were
engaging in processes of dealing with the past. The interviews also elic-
ited a range of perspectives on the main benefits, shortcomings, and chal-
lenges involved in promoting and/or implementing various justice
mechanisms, and indeed what “peace” and “justice” mean in the context
of post-war BiH.
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Stage Two: The Views of Victims, Survivors, and Their
Representatives

The second stage of research entailed gathering, through several stages of
fieldwork, empirical data on Bosnian women’s experiences of T] from the
perspectives of women themselves. A combination of in-depth interviews
and participant observation of TJ events—including local commemora-
tions, public dialogues, roundtables, and outreach events organised by
both international and domestic actors—were deployed to explore wom-
en’s understandings, experiences, and views of T7J.

Narrative Interviews

Between 2011 and 2016, I undertook a total of 16 months’ fieldwork in
BiH, interviewing over 100 activists from war survivors’ associations and
women’s/feminist advocacy organisations situated in cities, towns, and
villages across BiH. This study is a qualitative research project, which
focuses on the lived experiences and diverse perspectives of Bosnian
women on the issue of “dealing with the past”. Through this research, the
aim has been:

Making the invisible visible, bringing the margin to the center, rendering
the trivial important, putting the spotlight on women as competent actors,
understanding women as subjects in their own right ... (Shulamit Reinharz,
quoted in Tickner 2006: 25)

Several of the places in which interviews were conducted were the focus
of ICTY outreach activities. Others had recently hosted public consulta-
tions on the draft Programme for Victims of Wartime Rape, Sexunl Violence
and Torture and Their Families in BiH 2013—16, and ICMP consultations
on memorialising the missing. My interview sample covers activists from
urban and rural/semi-rural areas. It also covers locations where widely
publicised incidences of wartime violence had occurred® and other set-
tings where cases of wartime violence are less well known.?® Moreover, I
also included individuals representing a range of ages, walks, and stages of
life, religious/ethnic identity, relationship status, and socio-economic
position. Whilst some interviewees were able to derive salaries (however
small) from their work, others were campaigning on a voluntary basis.
And, whilst some were engaged in activism on a full-time basis, others did
so part-time, in their spare time, or on an ad hoc basis. Whilst diverse, the
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views expressed in interviews are not comprehensively representative of all
the interests and views of all Bosnian women, or even of politically active
women in BiH; however, my study is not intended to be representative.
Instead I included activists from a variety of organisations within what I
conceptualise as a “gender justice movement” in BiH, using purposive
sampling (including informant referrals and snowball techniques) to
recruit activists for individual interviews.

I conducted partial life history interviews with activists in order to elicit
stories about participants’ experiences of activism and their encounters
with TJ policies and practices. Narratives were invited with an initial open-
ended question such as, “Can you tell me about your struggles as a survi-
vor of the war to achieve post-war justice?”, or “Can you tell me about
your struggles as a feminist activist to achieve post-war justice for women
victims and survivors of the war?”, in order to draw out a partial life story
around this theme. Throughout, I employed a narrative interview tech-
nique, by conducting lightly structured, in-depth interviews characterised
by storytelling rather than a question-answer format in order to reveal the
perspective of the interviewee by enabling them to use their own words
and narrate their lives following a self-generating schema.?! This interview
strategy enabled me to explore how participants “make sense of events and
actions in their lives”, to examine each of their stories with a focus on
“how it is put together, the linguistic and cultural resources it draws on,
and how it persuades a listener of authenticity” (Riessman 1993: 2). My
goal was to understand women’s self-authored accounts of violence, jus-
tice, and political activism. The stories produced were diverse in terms of
the themes raised by participants; the narrative structure adopted (e.g.
whether the story was temporally or thematically ordered); the meanings,
interpretations, and evaluations articulate of concepts such as justice,
truth, reparation, memorialisation, and peace; and the positioning of the
storyteller, listeners, and other characters (e.g. peacebuilding actors, BiH
governance institutions, other women victims, and survivors) in each
story.??

Observation of Post-war Justice Events

Like Cohn’s (2006) work on national security in the US, the objects of my
study—official discourses of T] and related institutional structures, in
addition to the moments of agency and resistance that are articulated in
to relation these—are both mobile and multi-sited. They require multiple
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methods to draw out the perceptions, experiences, knowledges, and atti-
tudes of the actors involved, and to examine how TJ policies and practices
“are deeply shaped, limited, and distorted by gender” (Cohn 2006: 92).
TJ policies and practices, like those of national security, are created, imple-
mented, promoted, and critiqued by complex and diverse social organisa-
tions—including universities, governments, international organisations,
civil society groups, think tanks, and the media—and the discourses that
are drawn upon to conceptualise and legitimise them vary greatly through-
out these locations (Ibid.: 94). Consequently, my study also draws on data
gathered via observation of a number of public events. Some events pro-
vided opportunities for me to observe how T] “experts” (academics, poli-
cymakers, legal practitioners, therapists etc.) were publicly engaging with
victims, survivors, and their representatives on a spectrum of TJ issues,
whilst others gave me important insights into how victims, survivors, and
their representatives, many of whom are participants in my study, are
engaging in collective forms of activism that articulate claims for recogni-
tion, for redistribution and for political voice. I was able to observe some
of the activities and discourses deployed by women advocating around TJ
issues, and the responses they engendered from “experts”, as well as to
listen to discourses on the role of victims, survivors, and of women gener-
ally in TJ processes.

These events provided the opportunity to analyse the mobilising structures
and strategies (McAdam et al. 1996) through which campaigns for gender
justice are expressed, as well as the frames of meaning (Benford and Snow
2000) that movement actors employ to negotiate and articulate shared under-
standings of their grievances, to construct collective identities and bonds of
solidarity between activists, and to justify and therefore make possible forms
of collective action aimed at achieving social and political change (Goodwin
etal. 2001; Buechler 1995). Moreover, they enabled me to explore the nzer-
actions that take place between activists from the “gender justice movement”,
their targets (e.g. TJ policymakers and practitioners at the international, state,
entity, and local levels), and observers (particularly the media).

A NOTE ON TERMINOLOGY

Throughout this study, I note the ethnic identity of informants where
this is relevant to the discussion. I understand that doing so is conten-
tious since ethnic categories are not objective labels of reality but are
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instead social constructs that work to (re)inscribe rather than merely
describe difference. The boundaries of ethnic identity in Bosnia, as in
other contexts, are not fixed but instead change over time. Individuals
often experience attempts by others to label them with a certain ethnic
identity in which they may or may not invest, and they may think of
themselves as having multiple identities which become relevant in dif-
ferent contexts. Many in Bosnia were born into “mixed marriages” with
parents from different ethnic groups, and choose to identify with one
group more than/instead of another, or choose to describe themselves
as “others” rather than identify with one of Bosnia’s three “constituent
peoples” (Bosniak or Bosnian Muslim, Bosnian Croat, and Bosnian
Serb). There is a danger therefore that using these terms fails to recog-
nise the fluidity of identity, and the heterogeneity of group members.
However, processes of ethnic identification are important for under-
standing the conflict and post-conflict context of Bosnia. Ethnic cate-
gories are used in this study to contextualise the responses, thoughts
and feelings of participants, and to help evaluate official strategies of
dealing with the past and the real or perceived inequalities of justice
that arise.

STRUCTURE OF THE Booxk

Chapter 2 situates the study within its historical context, providing a (nec-
essarily) brief overview of conflict and peacebuilding in BiH, and a short
account of women’s activism in the region of the former Yugoslavia. I
highlight that the activism being undertaken by women working firstly
within associations of missing and killed persons, secondly within associa-
tions comprising former camp detainees and survivors of wartime rape and
torture, and thirdly within women’s/feminist advocacy groups can be
understood in terms of a nascent gender justice movement. Victims, survi-
vors, and their representatives have mobilised to expose the gendered
impact of T] mechanisms, to foreground women’s experiences as victims
and survivors and as subjects of justice, and to spotlight the gendered
forms of subordination and inequality that are being forged, shaped, and
reproduced.

Chapter 3 then sets out the theoretical framework for the study. The
first section unpacks the notion of gender justice, examining the significance
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of Nancy Fraser’s tripartite model of justice as recognition, redistribution,
and representation /voice as a powerful theoretical framework for under-
standing and appraising gender justice initiatives in (post-)conflict con-
texts. The second section outlines an innovative theoretical framework for
understanding gendered agency in war and peace. This framework draws
on relational understandings of autonomy within feminist moral philoso-
phy, and incorporates a feminist post-structuralist framework, to under-
stand how gendered agency emerges, is enabled and/or constrained in
relation to peacebuilding interventions.

Chapter 4, the first of my empirical chapters, examines important
policy documents, reports, and statements from key actors and institu-
tions charged with “dealing with the past” in BiH. Interpreting T7J as a
set of interventions aimed at governing trauma, I explore how Bosnia’s
transition from past violence to future reconciliation is narrated in
“official” discourses. I also highlight the material practices that emerge
from this story. Firstly, I focus on the issue of wartime rape and sexual
violence. I examine how war crimes prosecutions at the ICTY are com-
municated as a helpful mechanism of dealing with this legacy. This is
achieved via a discourse analysis of ICTY documentary film, Sexual
Violence and the Triumph of Justice, which was screened at ICTY
Outreach events in BiH. I highlight that whilst the documentary high-
lights the important role survivors play in criminal trials, ICTY dis-
course largely works to reproduce rather than contest stereotypical
notions of rape survivors as helpless and passive victims of war. Secondly,
I focus on the issue of missing persons. I explore how the process of
locating, recovering, and identifying missing persons is represented as
a reliable and effective method of dealing with the legacy of wartime
disappearances, through an analysis of ICMP’s publication Locating
and Identifying Missing Persons: A Guide for Families in Bosnia and
Herzegovina. 1 reveal that ICMP constitutes families of the missing as
agential subjects, opening up potential for women to take up active
roles in seeking truth, justice, and redress. Finally, I deploy Fraser’s
framework to explore the gaps and inequalities of existing justice
provision in relation to both missing persons and wartime sexual vio-
lence. I outline a number of failings which trouble the international
community’s triumphant narrative of progress regarding justice for
Survivors.
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Against this background, Chap. 5 explores how gendered agency
emerges, is fostered, and deployed in response to the issue of wartime rape
and sexual violence. The chapter explores women’s responses to criminal
justice processes, highlighting how survivors of wartime sexual violence,
and their representatives, articulate their own positions on justice by
adopting and adapting official discourse to make it meaningful within the
context of their own lives and experiences. Resisting their depiction as pas-
sive victims, they have taken up active roles in these processes, in spite of
the challenges and dangers involved. Others have weighed up the poten-
tial risks and rewards and have decided not to testify in the absence of
adequate witness protection and support. I highlight how women have
responded agentially to the inadequacies of retributive and restorative jus-
tice processes, and examine how activists have engaged in alternative jus-
tice practices, with particular reference to the recent truth-telling initiative,
the Women’s Court for the Former Yugoslavia.

Chapter 6 then examines the development and deployment of gen-
dered agency in relation to the issue of missing persons. The chapter notes
that in spite of the devastating impact of wartime disappearances, women
demonstrate remarkable courage and fortitude in searching for their loved
ones, and in taking up new roles and identities in the post-conflict period.
I highlight different modes of agency which have emerged in relation to
this issue. The chapter highlights women’s experiences of “ambiguous
loss” (Boss 2004) and “complicated grief” (Blaauw and Lihteenmiki
2002) resulting from their inability to bury their loved ones and mourn
their loss. Yet it also spotlights how women demonstrate incredible resil-
ience, and remarkable capacity to cope with and work through their
trauma and grief.

Finally, Chap. 7 draws together key conclusions from this study, and
outlines a series of propositions for constructing gender-just forms of
peace. Bosnia is often viewed as a testing ground for international inter-
vention, and lessons learned from the Bosnian context are often drawn on
to direct policymaking and programming in other conflicted and post-
conflict countries (e.g. Kosovo, Iraq, and Afghanistan). The propositions
set out in this concluding chapter place emphasis on lessons learned from
the specific context of BiH. However, wider conclusions are drawn for
other (post)conflict zones which present a significant challenge to
orthodox and critical approaches to Peace & Conflict Studies, and to
peacebuilding in practice.
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NOTES

1. T deploy the term SGBV to denote “gendered and sexualised forms of
harm experienced by women and men in armed conflict”, while recognis-
ing that “women experience wartime violence in ways particular to them as
women” (Buss 2011: 413). These modes of violence—including rape and
sex-selective massacres—(re)produce gender roles, identities, and hierar-
chies of power (see Carpenter 2000).

2. When armed conflict erupted in Croatia (1991) and then Bosnia and
Herzegovina (1992), investigations were undertaken by human rights
NGOs Amnesty International and Human Rights Watch, as well as by the
UN Security Council appointed Commission of Experts (headed by Cherif
Bassiouni), the UN Commission on Human Rights appointed Special
Rapporteur (Tadeusz Mazowiecki), and the European Community
Investigative Mission (led by Dame Anne Warburton).

3. Article 2 of the International Convention for the Protection of All Persons
from Enforced Disappearance (ICCPED) defines enforced disappearance
as “the arrest, detention, abduction or any other form of deprivation of
liberty by agents of the State or by persons or groups of persons acting with
the authorization, support or acquiescence of the State, followed by a
refusal to acknowledge the deprivation of liberty or by concealment of the
fate or whereabouts of the disappeared person, which place such a person
outside the protection of the law.” Available at http://www.ohchr.org/
Documents/Professionallnterest/disappearance-convention.pdf (last
accessed on 26 March 2017).

4. The term “harms”, following O’Rourke (2013: 19) denotes women’s
lived experiences of war and political violence, and is differentiated from
legal categories of criminal offences and human rights violations.

5. See in particular: Ni Aolain and Turner (2007) on truth-telling; Rubio-
Marin (2009a, b, ¢, d) on reparations; and O’Rourke (2013) on institu-
tional reform.

6. At the time of writing, a further seven WPS resolutions had been adopted
by UN Security Council: UNSCR 1820, 1888, 1889, 1960, 2106, 2122,
and 2242.

7. For details of the evolution of UNSCR 1325 and its implementation at
national, regional, and international levels see Barnes (2011).

8. These include the establishment of the International Criminal Court
(ICC) and ad hoc Tribunals for the former Yugoslavia and Rwanda; the
development of National Action Plans (NAPs) and UN monitoring mech-
anisms on UNSCR 1325; the appointment of a Special Representative of
the UN Secretary-General (SRSG) on Sexual Violence in Conflict; the
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deployment of Women Protection Advisors within UN peacekeeping mis-
sions; the establishment of a Team of Experts on the Rule of Law and
Sexual Violence in Conflict; and the launch in 2014 of an International
Protocol on the Documentation and Investigation of Sexual Violence in
Conflict.

. T outline the notion of the “liberal peace” as conceptualised in UN policy

10.

11.

12.
13.

14.

15.

16.
17.

documents and scholarly literature, and explore current critiques later in
this chapter.

For a discussion of the potential of traumatic memory to undermine politi-
cal authority, and attempts by political elites to depoliticise, discipline,
and/or subjugate its recall and transmission by witnesses and survivors, see
Edkins (2003), especially pp. 5-19.

The UN defines TJ as encompassing “the full range of processes and mech-
anisms associated with a society’s attempts to come to terms with a legacy
of large-scale past abuses, in order to ensure accountability, serve justice
and achieve reconciliation. These may include both judicial and non-judi-
cial mechanisms, with differing levels of international involvement (or
none at all) ...” See United Nations Security Council, §/2004/616, “The
rule of law and T7J in conflict and post-conflict societies” (2004), p. 4.
Bosnia and Herzegovina is referred to hereafter as Bosnia or BiH.

There is extensive literature on the politics of pursuing justice oriented
towards recognition versus redistribution. See in particular works by Nancy
Fraser and Axel Honneth: Fraser (1997), (2000), (2003), (2005), (2008);
Fraser and Honneth (2003); Honneth (1992), (1995), (2003), (2004).
This study draws on Fraser’s tripartite model of justice as recognition,
redistribution, and representation/voice, as I outline in Chap. 3.

As Suhrke (2007: 1292) points out, the increasing standardisation of post-
conflict reconstruction programmes reflects the cumulative experience of
peacebuilding agents, often codified as “lessons learnt”, “best practices”,
and guiding principles.

As liberal peacebuilding focuses on the (re)construction of states to (re)
build sustainable peace in post-conflict zones, the terms “statebuilding”,
“peacebuilding”, and “reconstruction” are used interchangeably through-
out this study.

For fuller details of these developments see Richmond (2002), (2005).
These practical developments were mirrored by developments in peace and
conflict theory. On “top-down” peacebuilding please see for example
Chesterman et al. (2005); Chopra (1998); Dobbins et al. (2003a, b);
Fukuyama (2004b), (2006); Zartman (1995). On “grassroots” peace-
building and conflict transformation approaches please see Lederach
(1997).
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. As Mac Ginty (2006: 22-33) highlights, major peacebuilding actors
include: leading states (the US and its allies), international organisations
(e.g. the EU, NATO, OSCE), national development agencies (e.g.
USAID), international NGOs and major international financial institutions
or IFIs (e.g. World Bank and IMF).

For an extensive analysis of post-conflict reconstruction in Bosnia see spe-
cial issue of International Peacekeeping, Vol.12, No.3, 2005; for an over-
view of debates on the liberal peace project in general see Global Society,
Vol. 21, No.4, 2007.

Paris (2002: 637-638) asserts that modern peacebuilders have internalised
the belief that the liberal model of domestic governance is “superior” to all
others—he interprets the transmission of standards of “appropriate”
behaviour from the Western-liberal core of the international system to the
periphery as a modern rendering of the “mission civilisatrice” whereby
European colonial powers believed they had a duty to “civilise” dependent
populations and territories.

For an overview of these critiques see in particular: Richmond (2010a);
Newman et al. (2009).

Following Hooper (1998: 31), I use the concept of “masculinism” to sig-
nify “the ideology that justifies and naturalizes gender hierarchy by not
questioning the elevation of ways of being and knowing associated with
men and masculinity over those associated with women and feminism”.
Epistemic violence refers to (neo)colonial forms of domination, engen-
dered through practices of knowing, interpreting, and speaking, that divest
(post-)colonial subjects of both subjectivity and agency. Scholars of South-
East Europe have noted that “Balkanist” stereotypes have been discursively
deployed by the West to frame and prompt/block international interven-
tion in the region—for example, Todorova (1997); Bakic-Hayden (1995).
These representations were gendered as well as racialised. Thus, victims of
wartime rape in Bosnia were commonly portrayed during the war as “bod-
ies in pain” (Kesi¢ 2002: 311)—stripped of agency, infantilised and
depicted as objects needing rescuing by the international community
(Hansen 2001).

Structural violence is distinguished from direct/overt violence (e.g. rape,
battery, murder), and refers to indirect but equally vicious forms of vio-
lence (e.g. inadequate healthcare, sexual harassment) resulting from the
existence of structures of political, economic, and socio-cultural inequality,
subordination, and oppression. Cultural violence encompasses the cultural
beliefs, attitudes, and practices that legitimate the perpetration of direct
and structural violence. The distinction between direct, structural, and cul-
tural violence was drawn by Galtung (1990), (1971). Each form of vio-
lence is linked to political, economic, and social structures of power that
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discriminate against women and/or condone physical, sexual, and psycho-
logical violence against women (see e.g. Mazurana and McKay 2001).

I draw here on Butler’s (1999, 2004a, b) notion of “normative violence”
which she uses firstly to describe the “mundane” or everyday forms of
violence instantiated by particular norms or ideals that govern gender; and
secondly to problematise ways in which normative gender presumptions
work to differentially construct some lives as (un)livable and (un)
grievable.

Please refer to Chap. 3 of this study for my conceptualisation of gendered
agency and resistance post-conflict.

Bosnia is comprised of two administrative “entities”—Republika Srpska
and the Federation of BiH.

The Federation of BiH is divided into ten cantons (which in turn are sub-
divided into municipalities) while Republika Srpska is directly divided into
municipalities.

For example, the siege of Sarajevo, the 1995 massacre at Srebrenica, the
detention camps set up in and around Prijedor, and incidences of wartime
rape and sexual violence committed in towns such as Foca and Visegrad.
For example, sexual violence committed in Central Bosnia and the Neretva
valley, disappearances in and around Banja Luka, Gorazde and Kotor
Varos, and the detention settings in the vicinity of Vogos$ta and Hadzidi.
On differences in the visibility of violence across BiH, please see Impunity
Watch (2012), p. 65.

This narrative interview technique draws on Bauer (1996).

My feminist approach to interviewing is inspired by Oakley’s classic
Interviewing Women, in which she rejected traditional positivist interview
techniques that demand that interviewers be objective, rational, and
detached, as “morally indefensible” when interviewing women (1981: 41).
I am also indebted to the work of Maria Stern (2005), who conducted
partial life interviews with Mayan women in Guatemala in order to (re)
conceptualise the insecurity these women were experiencing.
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CHAPTER 2

Contextualising Gendered Agency in War
and Peace: Gender Justice and Women’s
Activism in Historical Perspective

INTRODUCTION

War and post-war peacebuilding interventions in Bosnia and Herzegovina
(BiH) provide the context within which gender justice initiatives emerged.
This chapter situates women’s activism around gender justice issues
within this historical context, highlighting in particular the gender
dynamics of war-fighting and peacebuilding. The chapter provides a brief
overview of conflict and peacebuilding in BiH and offers a concise
account of women’s activism in the region of the former Yugoslavia. It
begins by examining the social-political situation in socialist Yugoslavia,
drawing attention to the status of women and of (ethno-)national groups
in the socialist era. Then, it provides a brief historical overview of the cir-
cumstances surrounding the collapse of Yugoslavia, the emergence of
nationalism, and the outbreak of war in Bosnia. I draw attention to the
mutually constitutive relationship between nationalism and gender as
social constructions and highlight the gendered logic of wartime violence
and its impact on women. Next, the chapter highlights the successes and
failures of “top-down” peacebuilding implemented in BiH from a feminist
perspective. I draw attention to the gender biases of international peace-
building in this post-conflict setting, before examining in subsequent
chapters the extent to which gender justice has been achieved in Bosnia.
Thereafter, I provide a brief history of the emergence and development of
feminism and of women’s activism in the region, highlighting the various
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mobilising structures that have emerged across time, which provided
models through which women organised themselves both during and
after the Bosnian war. Finally, the chapter posits that the activism being
undertaken by women within survivors’ organisations, and women’s/
feminist advocacy groups, constitutes a nascent gender justice movement
which has been working to contest the gendered logic and impact of tran-
sitional justice (T]) mechanisms in BiH.

BACKGROUND: GENDER, WAR, AND PEACEBUILDING IN BIH

The Politics of Gender and Ethnicity in Socialist Yugoslavia

The 1992-95 war in BiH was rooted in the fall of Communism and the
ethno-nationalist break-up of the Socialist Federal Republic of Yugoslavia
(SFRY)! following economic and political crises in the country.? As a non-
aligned state, Yugoslavia existed for over 40 years as a federation of six repub-
lics—Bosnia and Herzegovina, Croatia, Macedonia, Montenegro, Serbia,
and Slovenia—plus two autonomous provinces of Kosovo and Vojvodina.
Bosnia was noted internationally as a model of multicultural coexistence. It
was home to a number of nations, nationalities, ethnic groups, and religions
who had coexisted peacefully since the birth of socialist Yugoslavia after
World War 11, with substantial efforts made to foster unity through the slo-
gan “brotherhood and unity”, to guarantee the collective rights of ethnic
groups and minorities, and to enshrine the principle of multi-ethnicity and
equality of all nations and nationalities through power-sharing between the
federation and its republics (Stanovcic 1992; Pajic 1994: 62).
Commitments to both gender and national equality were enshrined in
socialist Yugoslavia’s Constitution, with special legislation and social poli-
cies developed to promote equality among Yugoslavia’s constituent
nations ( narodi), nationalities (narodnosti), and national minorities (nacio-
nalne mangine), as well as between women and men (Djuri¢-Kuzmanovic
etal. 2008: 266-267). The socialist state granted women the right to own
and inherit property; guaranteed equal rights in matters of marriage,
divorce, and custody of children; bestowed equal access to education and
employment, as well as equal pay; provided maternity and childcare ben-
efits; and adopted liberal family planning laws granting citizens the right
to decide on the number and spacing of children (Denich 1974, 1977;
Drezgi¢ 2010; Jancar-Webster 1990; Morokvasi¢ 1986; Ramet 1999;
Woodward 1985). Women were granted full suffrage in 1946, and their
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political participation was formally promoted through reserved seats in
federal and regional parliaments (Bori¢ 2005: 38).3 Socialist ideology pro-
moted the view that women’s subordination was rooted in exploitative
class relations and the exclusion of women from “socially productive”
(e.g. wage earning) work which left them reliant on the earnings of their
husbands or male relatives. By overthrowing the capitalist class system,
and incorporating women into paid employment, it was argued that wom-
en’s emancipation would be achieved (Molyneux 1981).

Yet, whilst significant advances were made towards achieving gender
equality in socialist Yugoslavia, there was “a great gap between the ideals
proclaimed and the actual condition of women” (Morokvasic 1986: 121).
Women were dramatically under-represented in official politics (Ramet
1999: 102),* and made up only 33% of the labour force by the late 1970s
(Woodward 1985: 245). They experienced discrimination in employment
(Einhorn 1993: 268; Woodward 1985),> were employed largely in low-
wage industries, at lower professional levels, and rarely held public offices
(Kesi¢ 2002: 72).% Furthermore, women in paid employment were gener-
ally expected to work a “second shift” of unremunerated domestic work in
the home (Massey et al. 1995). Socialism largely failed to challenge the
gendered division of productive /reproductive labour, or gender relations
within the family (Djurié-Kuzmanovi¢ et al. 2008: 268). Although signifi-
cant advances were made towards achieving gender equality, the roles and
status of women remained highly constrained by a patriarchal tradition
which was largely uncontested by the socialist regime (Mlinarevic et al.
2012: 99). Visions of “peace” and “justice” that imagine that women
should return to this “normal” status quo ante are highly problematic, in
that they assume that women will put their hopes, interests, and needs
aside and take on subordinate positions in the post-war polity, economy,
and society (McKay 1998).

The Rise of Nationalism and Fall of Socialism in Yugoslavia

Women’s social and political status was dealt a severe blow by the rise of
nationalism, the fall of socialism, and break-up of the Yugoslav state. In
the late 1980s, Yugoslavia underwent a period of acute political and eco-
nomic crisis. Economic problems—including rising foreign debt, austerity
measures imposed by the International Monetary Fund (IMF), and grow-
ing inequalities of wealth and development between federal republics—
combined with increasing domestic political instability as disagreements
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mounted over economic reform and growing calls for republics to be
granted either independence or increased powers within the federation
(Woodward 1995). The first multi-party elections were held in 1990 in
each Yugoslav republic, resulting in resounding victories for ethno-
nationalist political parties.” State socialism became replaced with what
Mostov (2002: 89) has termed “ethnocracy”—a form of democracy
whereby political power was:

... concentrated in the hands of leaders successful in promoting themselves
as uniquely qualified to define and defend the (ethno)national interests, and
in which the ruled are collective bodies defined by common culture, history
religion, myths and presumed descent.

These exclusivist forms of nationalism stood in stark contrast to
Yugoslav nationalism which had united many nations and nationalities
(Mili¢ 1993: 110). Rather than seeking to accommodate and bridge dif-
ference, nationalist leaders advocated separatism and secessionism, focus-
ing their agendas on the construction of “ethnically pure” (Bracewell
1996: 26) territories, nations, and nation-states. This led not only to the
violent secession of Slovenia, Croatia, and then Bosnia through war, but
also to the “literal excision of undesired others from the body politic”
(Denich 1994: 368) through practices of “cthnic cleansing” and, in the
case of Srebrenica, of genocide.

In the Republic of BiH (RBiH), three nationalist parties—the Party of
Democratic Action (SDA), Croatian Democratic Union (HDZ), and
Serbian Democratic Party (SDS), which claimed to represent three main
ethnic groups (Bosnian Muslims or Bosniaks,® Croats, and Serbs, respec-
tively)>—won all seats in the Presidency, and majorities in the House of
Representatives (75%) and House of Peoples (95%) (Nohlen and Stover
2010: 330). Increasingly bitter disputes over “the political fate of the
republic” led to “the collapse of the consociation mechanisms ... meant to
ensure the institutional cohesiveness of Bosnia” (Xavier Bougarel, quoted
in Mlinarevi¢ et al. 2012: 93). The SDA leaders advocated Bosnia’s inde-
pendence should Croatia and Slovenia secede, and argued in favour of a
unitary state. The SDS proposed that Bosnia either remain within
Yugoslavia or else be partitioned with territories claimed by Serbs being
incorporated into a Greater Serbia. HDZ supported Bosnia’s indepen-
dence, but also had plans for the secession of predominantly Croat terri-
tory in Herzegovina and union with Croatia at a later date (Burg and
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Shoup 1999: Chap. 3). The failure to achieve a successful resolution of
this dispute led ultimately to the outbreak of war in Bosnia, following a
contested referendum on independence held in March 1992. Sporadic
fighting developed into outright war, involving not only the newly inde-
pendent Bosnia but also Serbia and Croatia who provided military, finan-
cial, and political support.

The Gendeved Impact and Logic of War in BiH

The build-up and outbreak of conflict was marked by the mobilisation of
ethno-national identities to attract support and to spread fear and insecu-
rity (Oberschall 2000). The manipulation of gender roles and identities
was also crucial. As Papi¢ (1994: 13) notes, nationalist parties in the region
were “male dominated, overtly patriarchal, traditional, and conservative
regarding the position of women, their social role and significance”.
Nationalist discourses constructed women in subordinate roles as symbols
of the nation, guardians of children, and markers of national identity and
honour (Bracewell 1996; Drakuli¢ 1993; Mostov 2002). Men in contrast
were represented in virile, heroic, and militarised terms as warriors and
saviours of the nation (Mostov 2002). The gendered logic of war (re)
produced multiple, interconnected forms and degrees of violence.

Rape and sexual violence against women and girls was widespread—
all warring factions committed these crimes, yet the majority of victims
were identified as Bosnian Muslim, and perpetrators Bosnian Serb, with
Serb forces found to have deployed rape systematically as a tool of “eth-
nic cleansing”. Five main patterns of wartime rape and sexual assault
were contemporaneously identified by a UN fact-finding body, the
Commission of Experts, as having been perpetrated by all sides, regard-
less of the ethnicity of perpetrator or victim. In the first pattern, rapes
were committed by individuals or by small groups, in conjunction with
looting and intimidation of the target ethnic group, before fighting
broke out in a locality. The second pattern involved rapes occurring in
conjunction with widespread or generalised fighting, with the invasion
and capture of towns and villages. In the third pattern, rape and sexual
assault were committed against women held in detention. Gang rapes
were common, and were frequently accompanied by beatings and tor-
ture. Male detainees were also subjected to sexual assault, generally in
public, as well as other forms of torture. In the fourth pattern, rapes
were perpetrated in so-called rape-camps where women were detained
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specifically for the purpose of rape and sexual assault. Some of these camps
were large and well organised; others consisted of houses or cafes. In the
fitth pattern, women were detained in hotels and other places that were
established solely for the purpose of rape and sexual assault for the sexual
gratification of perpetrators.!?

Men, on the other hand, represent the vast majority of those killed
and/or missing in the BiH conflict. 87% of persons unaccounted for post-
conflict were men mostly of military age (ICMP 2014). Around 100,000
people were killed,! of which approximately 31,500 people were reported
missing (ICMP 2014: 11) and presumed dead. The majority of disappear-
ances are alleged to have occurred in the context of “ethnic cleansing”
which took place in a number of waves: (a) between April and September
1992 in eastern Bosnia, in the context of military attacks and “ethnic
cleansing” operations by Yugoslav People’s Army (JNA) and Serb para-
military forces against Bosnian Muslims; (b) in Bosnian Krajina between
May and August 1992, in a similar context of “ethnic cleansing” opera-
tions by Bosnian Serb forces against non-Serbs; (¢) in Herzegovina, dur-
ing the summers of 1992 (predominantly of Bosnian Muslims and Croats
by Bosnian Serb forces) and of 1993 (mainly of Bosnian Muslims by
Bosnian Croat forces); and (d) in July 1995 with the fall of UN-declared
“safe havens” Srebrenica and Zepa and the arbitrary executions and mass
killings of Bosnian Muslims by Bosnian Serb forces.!?

Peace and Justice in Post-Conflict BiH: A Feminist Critique

War officially ended with the signing of the Dayton Peace Accords (DPA)
in 1995. This incorporated all aspects of a traditional peace agreement,
and also included the BiH Constitution and expansive remits for interna-
tional organisations to reconstruct the BiH state (Cousens and Cater
2001: 33). Peace negotiations provided an opportunity for democracy,
citizenship, and peace to be “reimagined” in gender-just ways (Cousens
and Cater 2001: 104). However, both the process of negotiating the DPA
and the eventual outcome were highly problematic. Women and gender
issues were largely excluded from peace negotiations (Ibid.: 150). A
“gender-blind” peace agreement emerged that focused on narrowly
defined security issues and failed to include pro-active measures to address
the conflict’s gendered legacy (Chinkin and Paradine 2001; Lithander
2000). The DPA recognised Bosnia’s majority ethnic groups—Bosniaks,
Croats, and Serbs—as “constituent peoples” and established power-sharing
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mechanisms and veto powers in key decision-making bodies (Belloni
2004: 336). This reinforced the primacy of ethnicity over other identities,
including gender (Deiana 2013). BiH was divided into two “entities”—
—Republika Srpska (RS) and the Federation of BiH—plus Br¢ko District.
The entities were granted their own political institutions, and are united
by minimal common institutions (Paris 2004: 99). This left BiH with a
weak central government beset by deadlock, crises, and separatist agendas
(Richmond and Franks 2009). The consociational and confederal para-
digm the DPA established means that political power is dispersed nation-
ally and locally across ethnic lines: between the two entities, across 10
Federation cantons, 149 municipalities, and Brcko District (Cox 2001: 6).
Ethnic quotas secured representation of Bosnia’s three main ethnic groups
at all levels of government and in the state-wide public administration
(Belloni 2004: 336). Each ethnic group was also afforded the right to veto
decisions perceived as being “destructive of a vital interest” (Belloni 2004
336). War issues remain fiercely politicised, with nationalists seeking to
profit from the harms and injustices sustained by survivors (Mlinarevi¢
etal. 2015).

Many scholars are critical of the international community’s approach to
post-conflict reconstruction,'® noting that a self-sustaining peace has yet
to emerge (Richmond and Franks 2009). The failures of liberal peace-
building are largely attributable to the shortcomings of Dayton, a settle-
ment described as “a terrible peace to end a terrible war” (Denitch 1996:
postscript). Peacebuilding efforts have been hindered by the fact that
Dayton did not settle the identity of the Bosnian state, the very issue that
was the subject of the war (Dobbins et al. 2003: 90-91; Bose 2002: 3).
International democratisation policies have failed to create a democratic
culture, or to achieve domestic governmental autonomy and accountabil-
ity (Richmond and Franks 2009: 28; Caplan 2005: 463-468; Caplan
2004; Chandler 1999: 96; Bose 2002). Instead of supplanting militant
ethno-nationalism with pluralism, democratisation has actually reinforced
the “societal schisms that fuelled fighting in the first place” (Paris 2004:
96-97). Economic liberalisation policies have largely failed to generate
jobs and achieve economic security. Many Bosnian citizens are struggling
with high rates of poverty and unemployment (World Bank 2009: 1 and
19), whilst vulnerable sectors of society cannot access adequate levels of
social protection (OSCE 2012). In contrast, the privatisation of state
assets allowed war entrepreneurs to achieve a profit and enjoy the “spoils
of peace” (Pugh 2002; see also Pugh 2005; Donais 2002). Overall, liberal
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peacebuilding has been criticised for having provided only a “virtual form
of liberal peace” in which the causes of conflict remain largely unresolved
(Richmond and Franks 2009).

Gender issues were not included in the mandates of actors engaged in
peace implementation (Hasanbegovi¢ and Trbonja 2009: 7). Scant atten-
tion was paid to women’s rights, unequal status, and precarious future
(Domi 2002: 38). The differential impact of the conflict on women was
inadequately addressed, and the priorities of conflict-affected women
largely overlooked (Lithander 2000). Where action did occur, it focused
mainly on addressing women’s “practical” needs rather than “strategic”
interests (Walsh 1998: 330 and 338). Following their exclusion from for-
mal peace negotiations that settled their country’s future, women found
themselves politically, economically, and socially marginalised in the post-
conflict period. Women in post-war Bosnia do not enjoy full and equal
participation in post-war political life, and are significantly under-
represented in legislative, executive, and judicial bodies (Petri¢c 2010: 6).
They experience unequal access to the labour market, a gender pay gap,
discriminatory employment practices, and an unequal distribution of
labour within the family (Somun-Krupalija 2011). Finally, gender-based
violence remains widespread in the private sphere (Filipovié-Hadziabdi¢
2013; see also Copié 2004; Mufti¢ and Bouffard 2008).!* A narrow gen-
dered vision of peace has relegated women to subordinate positions within
the post-war polity, economy, and society (Cockburn 2001). Power and
resources were redistributed (both materially and symbolically) in a man-
ner that was far from gender-just.

Addvessing the Legacy of Wartime Rape and Sexual Violence:
Criminal Trials

Judicial mechanisms were initially tasked with “dealing with the past” in
BiH. Prosecutions of international crimes have taken place at the
International Criminal Tribunal for the Former Yugoslavia (ICTY) and
across BiH—at the state level within the War Crimes Chamber (WCC) of
the State Court of BiH, and local courts across the Federation, RS, and
Bréko District. War crimes trials remain the predominant approach to
dealing with Bosnia’s legacy of wartime rape and sexual violence, and are
presented by the ICTY as a “triumph of justice” and as essential for estab-
lishing accountability and ending impunity.’® Criminal trials have created
opportunities for some survivors to achieve public recognition of their
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suffering, bring “closure”, confront perpetrators, honour the memory of
those who suffered similar atrocities, and ultimately see perpetrators held
accountable (Mertus 2004: 111-112). Notably, important steps were
taken to secure witness testimony, particularly from survivors of sexual
violence, through support and protection measures that have enabled
their recognition and representation.'® However, as I outline in detail in
Chap. 4, there remain significant gaps and deficiencies which preclude just
recognition, redistribution, and representation for many survivors. For
example, there have been relatively few prosecutions for sexual violence
offences in comparison with their prevalence during the war. Furthermore,
retributive justice is criticised for producing lenient sentences and inade-
quate codification under domestic criminal legislation which contributes
towards impunity (TRIAL 2015). Concerns have also been raised regard-
ing the adequacy of witness protection and support.!” War crimes trials
have failed to acknowledge harms incurred by many victims, satisty their
demands for material and symbolic reparations and provide a public plat-
form to voice their experiences.!® It is against this background that women
at grassroots level are undertaking vital work, to campaign for survivors’
rights to justice, truth, and reparations to be upheld.

Dealing with the Legacy of Missing Pevsons: Locating
and Identifying the Disappeared

Multiple agencies and institutions, both international and domestic, are
also involved in locating, recovering, and identifying those who disap-
peared in wartime.' Annex 7 of the Dayton Peace Agreement required
that the former warring parties fully cooperate with the International
Committee of the Red Cross (ICRC) in its efforts to determine the identi-
ties, whereabouts, and fate of missing persons, and provide information on
all persons unaccounted for using ICRC tracing mechanisms.?* ICRC
accepts tracing requests from families of missing persons, which it for-
wards to relevant institutions.?! The International Commission on Missing
Persons (ICMP) has played a key role since its establishment in 1996.
ICMP works to secure the cooperation of governments and other authori-
ties in locating and identifying missing persons, and provides technical
assistance in the exhumation and identification of mortal remains.?? Early
identifications were conducted through traditional forensic methods,
using information such as age, size, clothing, or personal items. A DNA-
led process is now in place, with DNA extracted from victims’ bone
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samples and compared with the DNA profiles of surviving relatives.?® A
state-level Missing Persons Institute (MPI), which was established in
2005 and became operational in 2008, was tasked with resolving the fate
of missing persons across BiH.>* MPI replaced the separate entity-level
commissions that previously existed, and is intended to “provide BiH with
a sustainable mechanism to address the issue of persons missing ... regard-
less of their ethnic, religious or national origin”.2* However, as later chap-
ters outline, although significant progress has been made in locating and
identifying missing persons, just recognition, redistribution, and represen-
tation have not been achieved from the perspective of many surviving rela-
tives. Against a backdrop of political obstructionism, distrust, technological
advances, and their limitations, women active within associations of
families of missing persons are lobbying to achieve truth, justice, and repa-
rations for relatives of the disappeared.

WOMEN’S AcTIvisM IN HISTORICAL PERSPECTIVE

Women’s Activism in Socialist Yugoslavia

Women’s activism in the former Yugoslavia has a long history (Benderly
1997a: 60). The “first wave” of Yugoslav feminism emerged in the 1890s,
and focused on improving women’s legal position and education, includ-
ing the right to vote (Benderly 1997b: 185). During World War II, two
million women were involved in the Anti-Fascist Front of Women (AFZ),
established by the Yugoslav Communist Party to fight against fascist occu-
pation (Mili¢ 1993: 111; Jancar 1985: 205). One hundred thousand
women fought in the People’s Liberation Army and Partisan Detachments
of Yugoslavia, struggling for not only national liberation, but also a trans-
formation in traditional gender roles (Mili¢ 1993: 111; Jancar 1985: 205).
Due to the contributions made by women as “soldiers of the revolution”
(Mirjana Pocek-Mati¢, quoted in Morokvasi¢ 1986: 124), the socialist
state of Yugoslavia, established in 1945, committed itself to gender equal-
ity (Ramet 1999: 94). However, women’s activism was curtailed and co-
opted by the socialist state, as it strived to exert and bolster control over the
population (Drakuli¢ 1993: 128). The AFZ was fragmented in 1950 into
a number of small, unrelated “women’s actives” (official socialist women’s
organisations), and subsequently disbanded in 1953 (Sklevicky 2013:
103-106). Spontancous grassroots activism was prohibited (Drakuli¢
1993: 127). Nevertheless, “women’s actives” continued to operate,
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enabling women, particularly in rural areas and small towns, to engage in
humanitarian work and in aspects of local politics (Bagi¢ 2006: 144).

A “second wave” of feminist activism emerged in the 1970s with the
growth of the “neo-feminist” movement in Belgrade, Ljubljana, and
Zagreb, as a generation of young feminists began to challenge the official
view that “the woman question” had been solved in socialist Yugoslavia
(Jancar 1988). This activism evolved largely from these three urban cen-
tres; however, individuals from Sarajevo and Skopje, and other parts of
Yugoslavia, were also active in the movement (Bagi¢ 2006: 144). These
activists developed critiques of the socialist one-party state and, later, the
rise of nationalism in the region, spotlighting the patriarchal nature of
political policies and practices, as well as their impact on women (Benderly
1997b: 183-209). From 1978 onwards, they began to write newspaper
articles and organise public discussions on feminist/gender issues, they
established the first SOS hotlines and shelters for victims of domestic vio-
lence, and they created new feminist, women’s, and LGBTQ groups and
organisations in the region (Drakuli¢ 1993: 128). Feminist claims for
autonomy and increased rights were among the first signals of increased
demands for democratisation and liberalisation (Kesi¢ 2002: 74). Many of
the activists who were involved in this “second wave” of activism remained
active and organised throughout the war years (Mlinarevi¢ et al. 2012:
102), and remain committed to women’s organising whether as leaders or
supporters of feminist groups in the region (Bagi¢ 2006: 144).

Women’s Activism in Response to Nationalism and War

As nationalist politics grew in the 1980s and 1990s, many Yugoslav femi-
nist activists focused their energies on challenging attempts to curtail
women’s hard-fought rights and freedoms, and on contesting attempts by
nationalist leaders to subordinate women and to manipulate gender roles
and identities in the service of the nation (Benderly 1997a). They forged
and maintained solidarity among women across national /ethnic/religious
lines, and represented “a small beacon of opposition to nationalism” in
contrast to many other movements which had become nationally-oriented
(Benderly 1997a: 70). Women across the region formed anti-war organ-
isations, called for peaceful and negotiated solutions, organised peace
demonstrations, provided critiques of nationalist media propaganda, and
campaigned for demobilisation (Mladjenovi¢ 2003: 41). After war erupted
in Croatia and then in Bosnia, feminist anti-war groups created centres for
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survivors of wartime violence and support groups for refugee women in
major cities and some towns across the region (Djuri¢-Kuzmanovi¢ et al.
2008: 272). They worked with women refugees and survivors of wartime
violence, providing humanitarian assistance (food and clothing), legal
advice, and psycho-social support, and establishing multi-ethnic self-help
groups for exiled women (Kora¢ 2006: 514).%% In doing so, they began
the “gradual and often painful process of (re)establishing respect and trust
in the ‘other’ side of [the] ethnic divide”, and “created spaces for mutual
understanding and ongoing productive exchange” (Kora¢ 2006:
514-515).

Women’s organising achieved several positive results. The news that
rape and sexual violence were being perpetrated on a massive and system-
atic scale led to protests and forced the issue onto the international agenda
(Djuri¢-Kuzmanovi¢ et al. 2008: 274). Several fact-finding missions were
deployed by the international community to investigate reports of human
rights abuses, and the ICTY was subsequently established to prosecute
perpetrators of war crimes, including crimes of rape and sexual violence
(Harbour 2016). However, war and nationalist politics also provoked
“internal tensions, crisis, and separation within and among ... women’s
groups”.?” As wars escalated in Croatia and then Bosnia, some of the
women who had protested against the draft became co-opted by national-
ist governments (Benderly 1997a: 63).2® Others argued that they could
not engage in anti-nationalist and anti-war politics while “their nation”
was threatened (Kora¢ 1998a: 172). Meanwhile, feminists who main-
tained a firm anti-nationalist stance were attacked in the media, and some
were denounced as “witches” and “traitors” of their respective nations
(Korac 2006: 516; see also Kesi¢ 1999).

Asplitemerged between so-called “nationalist” and “anti-nationalist”
(Benderly 1997a) feminist groups in the region. As Benderly (1997a:
71) argues, “[t]hose who conflated ‘women as victim’ and ‘nation as
victim” moved toward a sort of feminist nationalism, the patriotism
of the victimized.” The issue of wartime rape was particularly divisive.
A “numbers game” was played—between international organisations,
human rights groups, and governments in the region—regarding its
magnitude and character (Benderly 1997a: 65). Feminist groups dis-
agreed over how to describe the character of wartime sexual violence
(Helms 2013: 59-64). “Nationalist” feminist groups interpreted rape
as a tool of genocide deployed by Serbian men against Bosniak and Croat
women (Benderly 1997a). “Anti-nationalist” feminists instead focused
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on rape as a gender crime and a weapon of war committed against women
of all nationalities (Benderly 1997a). They argued that viewing rape
through a nationalist lens created damaging “hierarchies of victims”
(Kasi¢ 2002: 190), with national collectivities competing for the
acknowledgement of their nations as the “most victimised ones” (Kasi¢
2002: 203). Any notion of “sisterhood in rape” or other forms of gen-
der-based violence could therefore not be assumed (Zarkov 2007: 185);
an outcome which hampers initiatives intended to deal with the past
even now. In spite of these tensions and conflicts, activists have persisted,
during and after the war, in organising across ethnic/national divides,
confronting national /nationalistic boundaries, and creating and sustain-
ing both new and old forms of solidarity and dialogue (Kasi¢ 2002:
199). However, as Kora¢ highlights, the destructive nature of the wars
in Bosnia and Croatia, and the myriad forms of victimisation experi-
enced by women as members of ethnic/national groups, were frequently
too painful to share, thus jeopardising the construction and maintenance
of relations of solidarity among women (Kora¢ 1998b: 30).

Informal efforts by women at grassroots level to rebuild a peace that
challenges rather than reaffirms gender forms of injustice and inequality
are ongoing. Cockburn (2002), for example, has studied seven civil asso-
ciations across BiH who have organised locally as women, for women, on
women’s/gender issues. These associations have focused on enabling
women to achieve economic independence, combatting gender-based vio-
lence, providing legal advice, contesting women’s marginalisation in poli-
tics, and confronting inter-ethnic enmity in their divided country (2002:
71-76). By challenging patriarchal structures, confronting polarised and
essentialised identity constructions, and working across ethnic/national
divides, they have engaged in bottom-up practices of “peace formation”
(Richmond 2016) which may pave the way for a more emancipatory form
of peace to emerge. However, due to Bosnia’s deeply challenging post-war
context—characterised by unresolved conflict (over identity and socio-
economic resources), sharply contested state- and nation-building pro-
cesses, and complex legacies of violence and injustice—more exclusionary
forms of agency and resistance have emerged which often work to rein-
force rather than overcome structures of domination and subordination.
Women’s activism around such divisive issues of sexual violence in conflict
and missing persons has, unsurprisingly, not been immune to these dynam-
ics. Many activists are firmly committed to addressing legacies of conflict
through dialogue and cooperation, by promoting relations of empathy,
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care, and respect, and by challenging ethno-nationalist narratives. Others
articulate claims to justice through a discourse of “ethnic victimhood”
which reinforces conservative gender norms and stereotypes and bolsters
narratives of ethnic difference (Helms 2013: 5).

PosT-wAR CAMPAIGNS FOR GENDER JUSTICE: THE GENDER
JusTiCE MOVEMENT IN BIH

It is against this background of war and post-conflict peacebuilding that a
gender justice movement has emerged in BiH. This movement comprises
associations of families of missing and killed persons, some of whom are
motherist/widowist groups;?® survivors’ associations comprising former
camp detainees, survivors of torture, and individuals who were subjected
to wartime rape and sexual violence; and women’s/feminist advocacy
non-governmental organisations (NGOs) who are campaigning for gen-
der justice on behalf of other women. As this book highlights, these
organisations are undertaking vital work to address complex legacies of
wartime sexual violence and missing persons, and are campaigning for
survivors’ rights to justice, truth, and reparations to be upheld. Through
their engagement in activism around gender justice issues, many activists
are mobilising as mothers, widows, women, victims, and/or survivors,
therefore politicising these very terms. Individual and collective campaigns
by victims, survivors, and feminist advocates have worked to highlight the
gendered logic and impact of T] mechanisms, particularly the barriers pre-
venting women from seeking redress for injustices committed against
them. These activists have sought to articulate women’s experiences as
victims and survivors of wartime violence and as subjects of TJ. They have
also worked to illustrate how gendered relations of power and inequality
are being constructed, maintained, and reproduced in the aftermath of
war. Together they represent what I conceptualise as a nascent gender jus-
tice movement in BiH, a significant component of the wider 17 social move-
ment that is currently engaged in activism within this post-conflict
society.30

Why should this activism be conceptualised as a social movement?
Social movements have been defined by Mario Diani (2000: 156) as “net-
works of informal interaction between a plurality of individuals, groups,
and/or organisations, engaged in a political and /or cultural conflict, on
the basis of a shared collective identity”. They consist of collective action
by networks of actors mobilised around common issues or goals, and
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entail the employment of non-institutional forms of protest to transgress,
challenge, or defend existing structures of authority and power (Snow
et al. 2008). Although organised at the grassroots level, campaigns by
social movements generally occur “in sustained interaction with elites,
opponents, and authorities” (Tarrow 1998: 4). Social movements func-
tion as pressure groups on behalf of individuals excluded from dominant
structures of power and decision-making processes, and are crucial actors
in bringing about social and political change (Taylor 2000: 220). The
activism being undertaken around gender justice issues reflects the four
common characteristics of social movements outlined by Della Porta and
Diani (1999: 16). Social movements are in their view:

(i) Informal interaction networks between a plurality of individuals,

groups, and/or organisations, based upon

(ii) Shaved beliefs and a sense of solidarity, factors upon which a collec-
tive identity can be constructed, which undertake collective action
focused upon

(ii1) Conflictual issues, aimed to promote or oppose social change either
at the systemic or at non-systemic level, through

(iv) Frequent use of protest

First, activism is being performed by formal and informal networks of
victims and survivors of wartime violence, and NGOs sympathetic to their
cause. These actors have also forged strategic links and alliances with
international organisations such as the UN Population Fund (UNFDPA),!
European Union, and the Organization for Security and Cooperation in
Europe (OSCE) Mission to BiH,*? international human rights NGOs
including Amnesty International (AI)*® and TRIAL International
(TRIAL),* and film directors such as Jasmila Zbani¢,3s amongst others.

Second, these activists appear to share the conviction that national and
international authorities have failed to provide a convincing model of
peace and justice for victims and survivors of wartime violence. This does
not imply that they are united by a shared diagnosis of the shortcomings
of T] mechanisms, a shared prescription for overcoming these failings, or
a common vision of post-war peace and justice. As Helms notes, activists
possess diverging views regarding the nature of violence, the role of gen-
der, the best ways to help survivors, and indeed the very meaning of justice
and whether it should be sought on an individual or collective basis (Helms
2010: 249; see also Helms 2013). Likewise, whilst there may be feelings
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of solidarity between members of particular victims’ associations and
advocacy organisations, divisions also exist between organisations, with
the leaders of the Association of Women Victims of War and the Women’s
Section of the Association of Concentration Camp Victims, for example,
contesting who should have the authority to speak on behalf of survivors
of wartime rape and whose voice provides an authentic representation of
survivors’ views.3¢ Nevertheless, what connects these activists is a shared
aim of achieving a more sophisticated form of justice than that which is
currently being implemented in Bosnia®’—one that, for example, allows
the harms incurred by victims and survivors to be acknowledged, enables
survivors to tell their stories, addresses demands for material and symbolic
reparations, and/or allows survivors to reclaim dignity and agency, and
thereby come to terms with painful pasts.

Third, activists are currently contesting dominant gender justice dis-
courses and practices in BiH, as they pursue a more complex form of jus-
tice that addresses their demands for recognition, redistribution, and
political voice. This strategy involves both allying themselves with and
challenging existing voices of authority on justice issues in BiH, for exam-
ple, by employing the arguments of T] experts to push for criminal pros-
ecutions, improved access to justice and adequate reparations, while
simultaneously challenging what they view as inadequate policies and
practices in order to alter dominant understandings of “peace” and “jus-
tice” and to change the kinds of gender justice mechanisms that are being
implemented in BiH.3®

Fourth, actors within the gender justice movement in BiH have adopted
a mix of traditional tactics (¢.g. lobbying®) and unconventional forms of
protest (¢.g. demonstrations*®) to articulate their demands. Memories of
wartime experiences have emerged as “collective action frames” through
which individuals and groups within this social movement attempt to nego-
tiate and articulate shared understandings of the injustice they are suffer-
ing, outline a diagnosis of who or what is to blame, articulate solutions, and
mobilise others to act collectively to bring about social and political change
(Benford and Snow 2000).*! Gendered agency and resistance is often artic-
ulated in subtle and nuanced ways, both within and beyond encounters
with T] policymakers and practitioners. T] policies and practices tend to
encourage or compel women—as victims, as survivors, as witnesses, as
women, as feminists, as activists—to think and behave in specific ways that,
for example, are regarded as “beneficial”, “useful”, “healthy”, “natural”, or
even “necessary” for enabling individual women and the wider population
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to overcome trauma, achieve justice, rebuild a peaceful post-war polity,
economy, and society in ways that are deemed to prevent a relapse into
violence. In their struggles for justice, some activists have developed an
“oppositional consciousness” (Sandoval 2000) that is directed towards the
international community and/or local political elites, actors who have so
far failed to provide survivors with satisfactory forms of justice and peace in
response to the violence and harms of the 1992-95 conflict.

CONCLUSION

This chapter has cast a feminist lens over the experience of conflict and
peacebuilding in Bosnia, and has situated BiH women’s activism around
post-war justice issues within its historical and regional context. The con-
nections between gender, ethnicity, and nation/state-building processes
were outlined. The analysis focused on how armed conflict and peace-
building processes construct and reproduce dominant masculine and sub-
ordinate feminine identities—with significant implications for the nature
and quality of peace reconstructed in the aftermath of war. Although the
post-conflict environment provides opportunities to deconstruct unequal
gender roles, identities, and structures of power, it is argued that interna-
tional peacebuilding practices have failed to adequately contest, and
indeed often exacerbate, gendered (and ethnicised) inequalities of power.
This has undermined the potential for positive peace to emerge in
BiH. Furthermore, the chapter also provided a brief overview of women’s
activism in historical and regional context, and illustrated how and why a
gender justice movement has emerged in post-war BiH. Chapters 5 and 6
will explore in depth the agential responses, strategies, and activities of
activists campaigning for gender justice in BiH. The next chapter provides
a theoretical framework for understanding gendered agency in war and
peace, and fleshes out the meaning of gender justice as it is applied
throughout this study.

NoOTES

—

. Referred to hereafter as SFRY or Yugoslavia.

2. For an overview of debates regarding the causes of Yugoslavia’s dissolu-
tion, see Cohen and Dragovi¢-Soso (2008). On the war in Bosnia, see, for
example, Silber and Little (1996); Woodward (1995).

3. Thirty per cent of seats in each institution were reserved for women.
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. Ramet (1999: 102) notes that as late as 1986, women accounted for only
15.6% of deputies to the Federal Assembly, 19.3% of deputies to the
Assemblies of the Socialist Republics, 24.4% of deputies to the Assemblies of
the autonomous provinces, and 17.1% of deputies to communal assemblies.

. Einhorn (1993: 268) notes that a gendered organisation of work charac-
terised all socialist societies, with women being paid less for undertaking
comparable work.

. Ramet (1999: 97) notes that women were drastically under-represented in
some professions such as court judges, journalists, administrators, and
professors.

. T use the terms “cthnic nationalism” or “ethno-nationalism” to refer to a
form of nationalism centred upon the ethnie or ethnic community as con-
structed through “a myth of common ancestry, shared memories, and cul-
tural elements, a link with an historic territory or homeland and a measure
of solidarity” (Smith 1993: 49).

. The name “Bosniak” (“Bosnjak” in local languages) is used to designate
Bosnian Muslims; “Bosnian” (“Bosanac”) refers to all inhabitants of BiH.

. These parties are named Stranka demokratske akcije (SDA), Hrvatska

demokratska zajednica (HDZ), and Srpska Demokratska Stranka (SDS) in

Bosnian/Croatian/Serbian languages.

United Nations Security Council, Final report of the United Nations

Commission of Experts established pursuant to security council resolution 780

(1992) Annex IX: Rape and Sexual assaunlt, Appendix 2, UN Doc.

S/1994,/674/Add.2 (Vol. V), 28 December 1994.

The exact number of war-related deaths is unknown. The Sarajevo-based

Research and Documentation Centre (RDC) has produced a database of

96,895 victims, classified by age, gender, ethnicity, and status, and is gen-

erally regarded as the most accurate. The RDC data indicates that 57,523

of the total were soldiers and 39,684 civilians, 89% of victims were men

and 10% were women. Mirsad Tokaca, Research and Documentation

Centre, Personal Interview, Sarajevo, April 2011.

Report by Mr Manfred Nowak, Expert Member of the WGEID, Special

Process on Missing Persons in the tervitory of the former Yugoslavia, Doc. E/

CN.4,/1997 /55, 15 January 1997, paras. 99-106.

For a comprehensive overview of debates see special issue of International

Peacekeeping, Vol. 12, No. 3, 2005.

A recent survey on the prevalence of violence against women in BiH by

Filipovi¢-Hadziabdi¢ (2013) highlights that 47% of Bosnian women had

experienced violence in their lifetime, 12% within the previous 12 months.

Intimate partner violence is a particular problem with 75% of violent acts

perpetrated by current or former partners.

See my analysis of ICTY discourse in Chap. 4.
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See in particular Rules 34(A), 69, 75, and 96 of the ICTY’s Rules of
Procedure and Evidence, available at http: //www.icty.org/.

This view was expressed at the TRIAL and ICTY public roundtable I
attended on 17 May 2012, through presentations made by representatives
of local Prosecutor’s Offices.

This view was expressed by many interviewees I spoke to throughout my
fieldwork.

For a detailed historical overview of the emergence of domestic and inter-
national institutions working on the issue of missing persons in BiH, see
Juhl (2009).

Annex 7, Dayton Peace Agreement; available at http://www.ohr.int/
dpa/default.asp?content_id=375 (last accessed 10 January 2014).
Information on the ICRC’s role in Bosnia is available at http: //familylinks.
icrc.org/bosnia/en/Pages/background-information.aspx (last accessed
30 January 2014).

ICMP, Fact Sheet, Sarajevo: 2013; available at http: //www.ic-mp.org,/wp-
content/uploads /2013 /10 /icmp-cos-58-10-doc-fact-sheet.pdf (accessed
22 January 2014).

This process was explained by ICMP staff during my visit to ICMP
Headquarters in July 2011 with a delegation of students from Srebrenica
Summer Research University. An overview of the process of identifying
remains, including early efforts, see: ICMP (2014), pp. 49-91.

MPI was co-founded by BiH Council of Ministers and ICMP and was
established under Article 7 of the BiH Law on Missing Persons. English
translation is available at http://www.ic-mp.org/icmp-worldwide /south-
east-europe/ (accessed 22 January 2014).

Statement obtained from ICMP website: http://www.ic-mp.org/icmp-
worldwide /southeast-europe /bosnia-and-herzegovina (accessed 22 January
2014).

Examples include the Autonomous Women’s Centre and Women in Black
(both in Belgrade), the Centre for Women War Victims in Zagreb, and
Medica Women’s Therapy Centre in Zenica, BiH.

Korac (1998a), p. 172.

Many mothers in Croatia who opposed their sons being drafted into the
JNA did not protest when they were drafted into the Croatian Defense
Forces.

I employ the terms “motherist” and “widowist” to highlight the socially
constructed (rather than essentialist) nature of “motherhood” and “wid-
owhood” and the fact that these activists are embracing and enacting
politicised identities 2s mothers and as widows in their efforts to bring
about social and political change. As Radcliffe and Westwood (1993: 18)
point out, motherist strategies are often “predicated upon overcoming the
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public/private divide as it impresses upon women’s lives... [bringing]
mothers in their domestic clothes to the centre of the public stage”.

In the Bosnian context a variety of actors within civil society have under-
taken campaigns for TJ. These include organisations such as the Research
and Documentations Center (RDC) in Sarajevo (which has compiled a
comprehensive database on victims and atrocities as part of the “Population
Losses 1992-1995” project); associations of families of missing persons;
war veteran associations; civilian victims of war associations; associations of
former camp detainees and prisoners of war; Center for Nonviolent Action
(which organised public forums with war veterans in different towns in
BiH); as well as individual intellectuals, journalists, and civil society activ-
ists who generate public debate on TJ issues (e.g. journalists from the
Balkan Investigative Reporting Network, academics at the Center for
Interdisciplinary Postgraduate Studies of the University of Sarajevo, docu-
mentary-makers such as XY films). These actors interact with a variety of
local, national, and international institutions engaged with “dealing with
the past” in Bosnia.

UNFPA provided financial and technical support for the development of
the Programme for Victims of Wartime Rape, Sexual Violence and Torture
and their Families in BiH 2013-16. Women’s NGOs including the
Foundation for Local Democracy, Vive Zene, and Snaga Zene participated
in the consultation process as examples of “best practice”.

The Tuzla-based NGO Vive Zene, for example, which provides psycho-
social support to witnesses/victims testifying in war crimes trials, has
received financial support from the OSCE. Vive Zene have also received
funding from the EU (2015-17) to implement the project “Ensuring
access to Justice for Witness/Victims through strengthening existing and
establishing new Witness Support Networks across BiH”.

Al and a coalition of local women’s NGOs have jointly campaigned in sup-
port of survivors of sexual violence, highlighting the inadequacies of cur-
rent T] mechanisms and the failure of authorities to satisfactorily respond
to survivors’ ongoing psychological, social, and health concerns. See
Amnesty International (2009).

I highlight TRIAL’s role in gender justice initiatives in Chap. 5.

Director of several films examining the continuing impact of the 1992—
95 war on Bosnian society. These include the documentary film Red
Rubber Boots (2000), which portrays a woman searching for her hus-
band and two children who were abducted by the Serbian army during
the war, and the feature films Groavica (2006), which explores the
struggles of Sarajevo resident Esma to cope with the aftermath of war-
time rape, and On the Path (2010) which touches upon the increasing
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influence of Islam in post-war BiH. The film Grbavica featured mem-
bers from the Women’s Section of Concentration Camp Survivors
Canton Sarajevo.

In October 2010, public divisions appeared between these groups follow-
ing rumours that Angelina Jolie’s film In the Land of Blood and Honey
would portray a love affair between a Bosnian Serb rapist and Bosniak rape
victim. See: Helms (2013), pp. 216-219. See also: Beaumont (2010);
Subasic (2010).

These campaigns resonate with recent UN rhetoric on gender and TJ. Ban
Ki-Moon (2010: paragraph 48), for example, “call[ed] on all actors to
ensure that minimum standards of gender-responsiveness are established
for truth commissions, reparations programs and related bodies”. Likewise,
UNIFEM (2010) recently published recommendations on how this “gen-
der-sensitive” T] agenda might be implemented.

An excellent example of this was the campaign, “For the dignity of
Survivors”, which achieved official recognition of survivors of wartime
rape as civilian victims of war and secured for survivors an increased level of
social protection and material security. Please see Chap. 5 and Husic
(2008).

For example, a submission made by TRIAL and 11 NGOs from BiH to the
UN Committee Against Torture reported the failure of BiH authorities to
provide access to justice and reparation to the victims of torture, rape,
sexual violence and enforced disappearance and their families. See TRIAL
(2010), p. 68.

The Mothers of Srebrenica organisation, for example, hold monthly dem-
onstrations in Tuzla, carrying pillowcases embroidered with names of miss-
ing and killed men through the town to demand truth and justice. The
Association Women Victims of War have also held demonstrations outside
courts to demand truth and justice, and have organised events in Eastern
Bosnia to commemorate victims of wartime sexual violence and other
human rights violations.

I draw here from Benford and Snow’s (2000) work on collective action
frames. They describe “collective action frames” as “action-oriented sets of
beliefs and meanings that inspire and legitimate the activities and cam-
paigns of a social movement organization ...” (2000: 624).
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CHAPTER 3

Gender Justice in Transition: Gendered
Agency in War and Peace

INTRODUCTION

This book explores the efforts of women activists to achieve gender justice
in Bosnia and Herzegovina (BiH). It spotlights the diverse ways in which
gendered agency, and at times resistance, is expressed in this post-conflict
context, with a particular focus on how activists respond to the gendered
legacies of wartime sexual violence and missing persons. At the heart of
this study is an exploration: firstly, of the meaning of gender justice in
post-war settings such as BiH; and, secondly, of how to conceptualise gen-
dered agency in BiH and other peacebuilding contexts. As will be shown,
the various forms of agency demonstrated by women in post-conflict set-
tings such as BiH often challenge conventional understandings of the rela-
tionship between gender, war, and peacebuilding, and specifically of how
women engage with transitional justice (T]) processes.

This chapter presents the theoretical framework which I deploy in sub-
sequent empirical chapters to explore activists’ struggles to reclaim agency
in the aftermath of violent conflict, in ways that reiterate or transgress
dominant understandings of justice in this post-conflict setting. This
framework is designed to address two significant challenges relating to
understanding the intersection between gender, justice, and agency in
peacebuilding contexts. The first concerns how to conceptualise gender
Justice in the aftermath of armed conflict. This is a significant challenge,
since any conceptualisation will define the specific harms in need
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of remedy, the practices required to render justice, and will also include /
exclude certain actors as subjects of (in)justice (Campbell 2017: 153). The
second challenge involves how to define and theorise the nature of gen-
dered agency in (post-)conflict contexts. This involves taking into account
the impact of war-related violence, oppressive social norms, and unequal
positions of power on activists’ abilities to act upon and affect the world.
It also entails simultaneously recognising the capacities of activists to
make difficult choices and undertake courageous acts, in challenging
circumstances.

In response to the first challenge, this book extends Nancy Fraser’s
tripartite model of justice to peacebuilding contexts, and foregrounds
notions of recognition, redistribution, and representation as crucial com-
ponents of “gender-just” peace. This framework helps to expose the mul-
tiple, long-term and inter-connected harms that flow from sexual and
gender-based violence (SGBV) in wartime (Urban Walker 2009: 22-31),
allowing a fuller appreciation of the destructive impact of war-related vio-
lence on the lives of victims and survivors. It also offers a powerful theo-
retical lens to interrogate competing visions of justice being articulated
within sites of international peace and security interventions. To address
the second challenge, this study draws on relational understandings of
autonomy within feminist moral philosophy (e.g. Mackenzie and Stoljar
2000b; Nedelsky 1989; Sherwin 1998) to understand how agency emerges
and is deployed by activists in BiH. This framework understands agency as
the capacity to critically reflect upon one’s desires, goals, choices, and situ-
ation and to take appropriate decisions and actions This capacity is shaped
by an agent’s temporal and socio-cultural context as well as the web of
relations in which she is embedded. Furthermore, I incorporate a feminist
post-structuralist framework, highlighting the importance of discourse,
subjectivity, social processes, and institutions to understanding power rela-
tions and strategies for achieving change (Weedon 1997: 40). I spotlight
the ways in which power-laden discourses structure social relations and
individual subjectivity, in order to “accommodate both the power of social
constraints and the capacity [of individuals] to act situatedly against them”
(Fraser 1992: 17). In doing so, I view women as simultaneously agents
and subjects of power. They demonstrate “a complex and ambiguous
agency in which women accept, accommodate, ignore, resist, or protest —
sometimes all at the same time” (Arlene Elowe McLeod, cited in Gardiner
1995: 4).
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CONCEPTUALISING GENDER JUSTICE: RECOGNITION,
REDISTRIBUTION, AND REPRESENTATION

... Justice requires social avrangements that permit all to participate as peers in
social life. ... [O[vercoming injustice means dismantling institutionalized
obstacles that prevent some people from participating on a par with others, as
full pavtners in social interaction. (Fraser 2008: 60)

The transition from war to peace is often regarded as a unique “window
of opportunity” to pursue gender justice (Valji 2010). By challenging
political, socio-economic, and cultural inequalities, rather than restoring
the problematic status quo ante, T] processes may provide opportunities to
unsettle rather than reinforce pre-existing gender hierarchies and norms
(Rubio-Marin and de Greift 2007: 325). These processes can confront
underlying structural inequalities that preceded, contributed to, and fre-
quently persist post-conflict (Durbach and Chappell 2014: 548; Rubio-
Marin 2009b: 117), enabling gender-just forms of peace to be (re)built.
Feminist scholars note that post-conflict gender justice requires providing
an adequate conceptualisation of the harms that are in need of remedy,
and the design and implementation of appropriate procedures and prac-
tices of rendering justice (Campbell 2007). It involves efforts to challenge
and overcome inequalities of access, power, opportunities, and rights that
are frequently endured by women as women in transitional contexts
(Rubio-Marin and de Greiff 2007: 321, Note 11). The particular mecha-
nisms that are put in place must be context-sensitive and must also attend
to the intersections between gender and other power-laden social struc-
tures such as ethnicity/race, class, sexuality, (dis)ability, and so on
(Durbach and Chappell 2014: 548; Leatherman 2011: 67) through which
status disparities are constructed yet potentially transformed. Visions of
gender justice are also “integrally tied” to broader, bottom-up campaigns
to promote women’s human rights, and to a praxis of solidarity across dif-
ference (Reilly 2007: 157). They place women at the centre of TJ dis-
courses and practices—as victims and survivors but crucially also agents of
post-war justice and peacebuilding processes (Ni Aolain 2012).

Notwithstanding these valuable insights, the notion of gender justice in
relation to war and peace is inadequately theorised in current literature,
and is variously deployed to describe a wide array of practices ranging
from achieving full and equal participation of women in justice institu-
tions,! to targeted remedies for addressing gender-based harms.> In my
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view, Nancy Fraser’s trivalent model of justice offers a highly promising
theoretical framework for conceptualising and evaluating gender justice
policies and practices in BiH and other (post)conflict settings. Fraser’s
model provides principles, concepts, and strategies that are crucial for the
design and implementation of effective post-war gender justice initia-
tives—enabling scholars and practitioners to identify, address, and poten-
tially transform the gendered structures of inequality that enable violence
and discrimination to materialise before, during, and after conflict.

For Fraser (2008: 16), justice should be understood as “parity of par-
ticipation”, and entails the construction of “social arrangements that per-
mit all to participate as peers in social life”. Participatory parity, she argues,
depends on two conditions: firstly, the “objective condition” of a distribu-
tion of material resources that ensures “participants’ independence and
voice”; and secondly, the “intersubjective condition” of “institutionalised
patterns of cultural value [which] express equal respect ... and ensure
equal opportunity for achieving social esteem” (Fraser 2003: 36). Fraser
then identifies three inter-connected forms of injustice, which represent
“institutionalised obstacles that prevent some people from participating ...
as full partners in social interaction” (Ibid.). The first is cultural/symbolic
ingustice, which springs from negative forms of social representation, non-
recognition, and disrespect of particular individuals and groups (Fraser
1997: 14). The second is socio-economic injustice, resulting from the mal-
distribution of material resources due to the “political-economic structure
of society” and includes forms of exploitation, economic marginalisation,
and deprivation (Fraser 1997: 13; see also Lai 2016). The third is partici-
patory or wvepresentational injustice, which is rooted in political
marginalisation and the exclusion of specific individuals and groups from
decision-making processes and institutions (Fraser 2005: 7).

Recognition, Redistribution, and Representation: Understanding
and Responding to SGBV in Conflict

When translated to post-conflict contexts, Fraser’s notion of gender jus-
tice as recognition requires challenging the “status subordination” affect-
ing many survivors of wartime violence (Fraser 2003: 50). T] mechanisms
can (re)affirm survivors’ dignity and equal status in society, by acknowl-
edging the harms they incurred and recognising their identity as citizens
and rights-holders (Duggan and Jacobson 2009: 138). Gender justice
also entails challenging structural inequalities, redistributing wealth
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and resources, and ensuring women’s participation in economic produc-
tion on equitable terms (Fraser 1997: 15). Post-war reparations schemes
can be particularly important mechanisms in this regard. By providing
measures of restitution, compensation, rehabilitation, satisfaction, and
guarantees of non-repetition, reparations programmes have the potential
to “unsettle pre-existing gender hierarchies and undo the structural harms
that may ... be causal to ... violence and harm experienced during a con-
flict” (Ni Aolain et al. 2011; cited in Durbach and Chappell 2014: 548).
Finally, gender justice entails ensuring that women’s voices, experiences,
interests, and concerns are foregrounded in decision-making on justice
policies and programmes, through meaningful forms of participation and
representation (Fraser 2005: 7, 2008: 14). Ensuring that survivors of gen-
der violence and their representatives are fully engaged not only enables
effective mechanisms and procedures of rendering justice to be designed
and implemented, but also (re)affirms survivors’ status as key actors in T]
processes (Rubio-Marin 2009b: 16-17). By placing the notion of gender
justice as recognition, redistribution, and representation /voice at the cen-
tre of post-war justice processes and mechanisms, 1] institutions can avoid
“reinforc[ing] pre-existing patterns of gender-based discrimination, but
rather strive to transform them” (OHCHR and UN Women 2014: 5).
Both sexual violence in conflict and wartime disappearances can be
viewed as both product and productive of all three forms of inequal-
ity highlighted by Fraser.* Regarding cultural/symbolic inequality, sexual
violence is often enabled by gendered (and racialised /ethnicised) narra-
tives that mark women’s bodies as territory to be “protected” by men of
their “own side”, and attacked and conquered by the “enemy” (Korac
2006: 513). Rape may be misrecognised as an unfortunate “by-product”
of war rather than a serious human rights violation in need of redress (Buss
2009). Furthermore, social stigma is often wrongly ascribed to survivors
of sexual violence (rather than to perpetrators) due to gender-biased
social /cultural values and norms that diminish their social status (Askin
2001). Forcible disappearances in wartime, meanwhile, (re)produce
“mutually exclusive relations of sociality” (Jugo and Wastell 2015: 146).
Demonising and dehumanising forms of cultural interpretation and evalu-
ation enable “the abandoning of enemy bodies to spaces beyond legality”
whereby perpetrators “not only deny life but ... even confirmation of
death” (Robins 2013: 4-5). Furthermore, the presence of androcentric
patterns of cultural value that privilege masculinity and devalue femininity
(Fraser 2007) may result in female relatives of missing persons losing social
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status and experiencing harassment and social isolation (Dewhirst and
Kapur 2015).

Concerning socio-economic injustice, structural inequalities enable and
exacerbate SGBV. Rape and sexual violence is often perpetrated to extract
material resources or “compensate” soldiers otherwise excluded from
economic spoils of war, and is enabled by gendered structures of eco-
nomic disesmpowerment which render women vulnerable to attack (True
2012: 121-122). The gendered economic structure of society creates
particular challenges for female relatives of persons missing/killed in
conflict, who are likely to suffer injustices of economic maldistribution.
Having been forced by circumstances of disappearance to take up the
traditionally masculine role of head-of-household and enter the work-
force (perhaps for the first time), women who have lost loved ones in
wartime often face poverty, discrimination, and exploitation (Dewhirst
and Kapur 2015: 6).

Regarding participatory or rvepresentational injustice, gender inequality
in political, economic, and social life is associated with higher levels of
armed conflict within a state (Melander 2005; Caprioli 2005). Sexual vio-
lence is often deployed to (re)inforce a hierarchical gender order and to
(re)assert dominance over ethnic (and other) minorities (Davies and True
2015). Survivors of wartime violence may also be unable to participate in
TJ institutions and peacebuilding processes, for example due to their
devalued identities; compromised capacity to advance justice claims; and
barriers presented by institutional structures (Stanley 2009: 48).

In response to these three forms of injustice, Fraser advocates three
intersecting types of remedies. Firstly, she promotes recognition through
positively “revaluing disrespected identities and the cultural products of
maligned groups”, “recognizing and positively valorizing cultural diver-
sity”, and transforming “societal patterns of representation, interpreta-
tion and communication” (Fraser 1997: 19). In (post-)conflict settings,
this could entail challenging, for example, “rape myths” (Burt 1980)* or
“rape-supportive discourses” which permeate society, influencing who is
viewed as a “credible” or “deserving” victim, who is treated with care
and empathy and who is not (Gavey and Schmidt 2011). It may also
involve ensuring that acts of SGBV are explicitly enumerated and success-
fully prosecuted as crimes by courts and criminal tribunals (Chappell
2015), and recognising these acts as intrinsically connected to armed
conflict (Jarvis 2016). In relation to missing persons, recognition may
involve the implementation of truth recovery mechanisms geared towards
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establishing the fate and whereabouts of the missing, thereby reconstitut-
ing the disappeared as “persons-as-such” (Edkins 2011). Secondly, Fraser
endorses redistribution through “redistributing income, re-organizing
the division of labor” and increasing democratic decision-making to
overcome the injustices of maldistribution (Fraser 1997: 19). This could
be achieved through the provision of reparations measures to victims of
wartime violence for harms incurred. Thirdly, Fraser highlights the
importance of representation, both in terms of the boundaries involved in
advancing claims to just distribution and reciprocal recognition, and the
decision-making rules and procedures by which claims are adjudicated
(2005: 7). To promote inclusive forms of justice, the criteria and proce-
dures that define who qualifies as a subject of justice must be justly
defined and enforced.

Remedying Injustice: Affivmation Versus Transformation

Notably, Fraser (1997: 23) identifies two contrasting approaches—affir-
mation and transformation—to remedying injustice:

By affirmative remedies for injustice I mean remedies aimed at correcting
inequitable outcomes of social arrangements without disturbing the
underlying framework that generates them. By transformative remedies, in
contrast, I mean remedies aimed at correcting inequitable outcomes pre-
cisely by restructuring the underlying generative framework.

Affirmative vecognition entails acknowledging and upwardly revaluing
the identities of marginalised groups, “while leaving intact both the con-
tents of those identities and the group differentiations that underlie them
(1997: 24). In transitional settings, this may involve the acknowledge-
ment of survivors of conflict-related sexual violence, for example, as a dis-
crete category and equal in status vis-a-vis other war-affected groups.
Affirmative vedistribution entails reallocating goods more equitably within
the existing socio-economic system (2005: 87). This could entail imple-
menting reparative measures such as property restitution, compensation
for harms incurred, and rehabilitation through access to healthcare, with-
out altering underlying relations of production.

Affirmative remedies have significant shortcomings however. Affirmative
recognition strengthens group differentiation and promotes reification
(1997: 24). Affirmative redistribution primarily addresses the impact
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rather than roots of maldistribution (Ibid.: 23) and is unable to “chal-
lenge the deep structures that generate class disadvantage” (Ibid.: 25). It
may also result in “injustices of recognition” by stigmatising margin-
alised groups and marking “the most disadvantaged as inherently defi-
cient and insatiable” (Ibid.: 25). Consequently, Fraser favours the use of
transformative approaches to achieve gender justice. These entail deep
restructuring of relations of recognition and of production, rather than
surface reallocations of respect and goods to existing identities and
groups (Ibid.: 27). Transformative recognition involves changing the
“underlying cultural-valuational structure” of identities via practices of
deconstruction (Ibid.: 24). This destabilises collective identities in favour
of “multiple, debinarized, fluid, ever-shifting differences” (Ibid.: 24). In
(post-)conflict settings, this could entail deconstructing essentialised
identity categories and polarised interpretations of violent pasts.
Transformative vedistribution entails transforming the underlying divi-
sion of labour that causes socio-economic inequalities to arise (Ibid.: 23).
It may also “promote solidarity, helping to redress some forms of mis-
recognition” (Ibid.: 25-26). For Fraser (2000: 22), this requires sup-
planting neoliberal economics with social democracy or democratic
socialism.

Following Fraser, T] mechanisms can potentially achieve gender justice
by providing recognition of women as victims/survivors of violence;
achieving the redistribution of material and/or symbolic resources in a
more gender-equitable manner; and enabling women to participate and
voice their aspirations, needs, and concerns as agents of post-war peace-
building processes. In particular, they can challenge the “status subordina-
tion” (Fraser 2003: 50) affecting many survivors by positively revaluing
their identities (Fraser 1997: 15), challenging structural inequalities,
redistributing wealth and resources, and enabling women’s full and mean-
ingful participation in post-war justice and peacebuilding processes (Ibid.:
15). This book deploys Fraser’s framework to evaluate gender justice ini-
tiatives in post-conflict BiH. It examines the ways in which women’s
diverse wartime experiences have been included or excluded, voiced or
silenced, foregrounded or marginalised in the internationally supervised
transition from war to peace. I explore efforts to channel these experiences
into various forms of activism directed at making claims for post-war jus-
tice conceived of in terms of recognition, redistribution, and voice.
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Through their engagement in various processes of dealing with the past,
activists make visible the limitations of current approaches and also open
up possibilities for change.

In the context of post-war BiH, achieving gender justice requires
challenging misogynistic, heterosexist, and ethno-nationalist patterns of
cultural value that, for example, task women with biological and cultural
reproduction of ethnic and national groups, construct them as symbols
of collective identity, and assign women largely subordinate roles in
national, political, and military struggles.® Through these cultural prac-
tices, the female body, reproductive capacity, and sexuality often become
significant boundary markers of ethnic/national identity—(ethno-)
nationalist struggles are thus often fought and enacted through the bod-
ies of women (Yuval-Davis and Anthias 1989; Anand 2007; Mookherjee
2008). Gender justice also entails addressing ongoing forms of socio-
economic marginalisation and discrimination facing survivors of SGBV
in particular, and women in general. These injustices surface across the
continuum of wartime and peacetime, and include the loss of housing,
property, employment, income, education, and social benefits; the emer-
gence of discriminatory and exploitative employment practices; and rise
of feminised forms of poverty and unemployment (Raki¢-Vodineli¢ et al.
2015; Somun-Krupalija 2011). Finally, gender justice requires confront-
ing the frequent exclusion and marginalisation of both women and
SGBV survivors from the public sphere and from deliberative bodies.
Affirmative measures can be introduced to provide legal acknowledge-
ment of survivors’ rights and needs (recognition), to enforce and
strengthen survivors’ socio-economic rights to reparations as members
of a specifically targeted group (redistribution), and include greater
numbers of women and of survivors in public institutions (participation/
representation). Yet, achieving the gender justice envisaged in Fraser’s
tripartite model entails instituting the broader transformation of cul-
tural, socio-economic, and political structures that enable sexual violence
to emerge both in war and in peace. By transforming cultural norms,
undertaking extensive restructuring of economic systems, and enabling
meaningful participation and representation of survivors in justice and
peacebuilding processes, transformative measures can achieve parity of
participation and construct survivors “as citizens and equal rights bear-
ers” (Rubio-Marin 2009a: 4).
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CONCEPTUALISING GENDERED AGENCY IN WAR AND PEACE

The study of agency in contexts of conflict and of post-war justice and
peacebuilding processes is an expanding area of research within Peace and
Conflict Studies. On the one hand, scholars working within Critical Peace
and Conflict Studies have explored local responses to international
interventionism. They examine how interactions between international
and local forms of peacebuilding work to produce hybridised forms of
peace (Mac Ginty 2008, 2010b, 2011; Richmond 2009a, 2009b, 2010b;
Richmond and Franks 2009).¢ Critical scholars highlight that the type of
peace that is constructed in post-war contexts varies depending on the
extent and nature of the compliance powers and incentivising powers of
liberal peacebuilding agents, networks and structures, but also the ability
of local actors to negotiate, resist, ignore, or adapt the liberal peace and
to (re)build alternative forms of peace (Mac Ginty 2010a). As Kappler
(2014: 41-45) demonstrates, the reactions that local actors demonstrate
in response to international peacebuilding vary widely and include
accommodation, acceptance, complicity, compliance, conformity,
ambiguity, negotiation, modification, co-optation, ignorance, rejection,
and resistance.” These articulations of agency and resistance may work to
promote visions of peace that are context-sensitive and respond to everyday
concerns (Richmond 2009a, b, ¢, 2010b, d, e, 2011a, b; Kappler and
Richmond 2011). On the other hand, Feminist approaches to Peace and
Conflict Studies have exposed the myriad forms of agency that women
demonstrate in war fighting and peacebuilding processes.® Feminist
scholarship reveals that women have actively engaged as agents of
violence—as perpetrators of suicide bombings and other terrorist acts
(Nacos 2005; Hunt and Rygiel 2006; Sjoberg and Gentry 2007), as
fighters within anti-colonial and national liberation movements
(Moghadam 1994), and as combatants within ethno-nationalist conflicts
(Alison 2004, 2009). They demonstrate that hierarchical gender roles,
identities and structures of power are potentially challenged, yet frequently
reproduced, by international and domestic actors involved in promoting
or contesting “liberal” imaginings of justice and peace (O’Reilly 2012;
Krasniqi 2007; Bjorkdahl and Mannergren Selimovic 2013).

Yet, while both Feminist and Critical analyses have provided valuable
insights into many of the power relations and gender dynamics at work in
processes of conflict and (post-)conflict, they have been slower to advance
the concept of gendered agency in peacebuilding contexts.” The
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predominantly “add women and stir” approach adopted by Critical schol-
ars regards gender largely as an additive rather than core category of analy-
sis, with the potential to transform understandings of agency and related
concepts such as hybridity, identity, and the everyday (McLeod 2016: 20).
Feminist studies have demonstrated how external peacebuilding interven-
tions can either open up, or alternatively close down, opportunities for
women in (post-)conflict settings to demonstrate agency. For exam-
ple, Henrizi (2015) points to the need to recognise the spatial dimension
of agency, to understand how agency and resistance is articulated by local
women in sites of international peacebuilding intervention. Bjorkdahl and
Mannergren Selimovic (2015) identify transformative, critical, and creative
aspects of agency that women exercise in relation to post-war justice pro-
cesses, and examine how this agency is enabled and/or disabled vis-a-vis
time and space. Yet, feminist analyses frequently focus on making visible
forms of agency that work to “challenge or negotiate patterns of gendered
relations of domination” (Bjorkdahl and Mannergren Selimovic 2015:
166). Consequently, particular kinds of agents—namely those whose aspi-
rations and values coincide with contesting gendered hierarchies of power—
are foregrounded in feminist analyses whilst the complex, changing, and
often conflicting actions and decisions of women engaged in everyday
encounters with justice and peacebuilding processes remain under-
explored. In the context of BiH, existing feminist analyses have outlined
key strategies and tactics adopted by women activists, firstly in response to
ethnicised constructions of collective victimhood narrated by local ethno-
national political elites, and secondly in response to essentialised represen-
tations of BiH women (as war victims, mothers, and peacebuilders),
emanating from international donor organisations (Helms 2013).
Cockburn (1998, 2002) demonstrated how women activists adopt a poli-
tics of “transversalism” to form alliances across ethnic/national /class and
other divides (sec also Korac 2006).1° Helms (2013), meanwhile, notes
how women activists in BiH often mobilise “affirmative essentialisms” to
legitimate their claims, or alternatively resort to “strategic avoidance” of
sensitive topics related to wartime violence in order to advance their agen-
das and enable dialogue across divides. My study advances existing analy-
ses by applying a relational understanding of autonomy to the case of
BiH. Whilst feminist insights into relational autonomy have proliferated
within disciplines such as philosophy (Mackenzie and Stoljar 2000b) and
law (Nedelsky 2011), they remain surprisingly neglected within Peace
and Conlflict Studies. This study therefore generates new insights into
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the multiple and nuanced modes of gendered agency and resistance that
are fostered and deployed in contexts of war and peace, an aspect which
remains largely overlooked by existing scholarship.

Theovising the Agency of Women Activists in BiH

Studying the agency women deploy in relation to peacebuilding inter-
ventions is of paramount importance for understanding how gendered
forms of domination and/or subordination emerge in (post-)conflict
contexts, but also for exploring the possibilities for change. However,
conceptualising agency is also fraught with danger. Too narrow a focus
on the constraining conditions produced by asymmetrical power struc-
tures can overlook the capacity of women to resist and undermine such
structures, whilst spotlighting agency may result in structural constraints
being overlooked (Davis and Fisher 1993: 3—4). Whilst the first strategy
risks treating women as passive victims, the second may result in blame
being attributed unfairly to individuals if their resistance is unsuccessful
(Ibid.: 4). Overcoming these risks requires integrating both structure
and agency, in order to explore “the subtle and ambivalent ways women
may be negotiating at the margins of power, sometimes constrained by
but also resisting and even undermining asymmetrical power relations”
(Ibid.: 6).

Agency, Autonomy, and Relationality

The concept of agency is widely debated within feminist theory, and social
theory more broadly. A deeply contested notion, agency is bound up with
a number of other concepts including autonomy, intentionality, choice,
freedom, creativity, free will, rationality, selthood, and so on (Ahearn
2001: 112). Agency can be understood, in minimal terms, as “the socio-
culturally mediated capacity to act” (Emirbayer and Mische 1998: 962). It
is a capacity which can be developed; is connected with potential or actual
action; and is situated within specific socio-cultural contexts which struc-
ture the opportunities for agency to emerge and be deployed. Agency is
frequently defined in terms of autonomy, the capacity to make decisions
regarding one’s life.! However, relational theories view autonomy not as
an imnate characteristic of individuals but instead as a capacity that is fos-
tered or impeded within inter-personal relationships and within



CONCEPTUALISING GENDERED AGENCY IN WAR AND PEACE 75

particular socio-cultural settings.!> The development and exercise of
autonomy can therefore be impaired by oppressive or abusive inter-per-
sonal relationships, and by social conditions characterised by oppression,
injustice, and inequality (Mackenzie 2008: 519). Agency may be deployed
by individual subjects; however, subjects exercise autonomy through a
relational sense of self (Mackenzie 2008: 519; Showden 2011). To be
autonomous, an agent must “feel a sense of her own power ... and that
feeling is only possible within a structure of relationships conducive to
autonomy” (Jennifer Nedelsky, cited in Pollock 2000: 84). Material struc-
tures and inequalities—such as poverty, security fears, lack of educational
opportunities—also have a significant influence on the options available to
the agent (Susan Sherwin, cited in Pollock 2000: 84).

Feminist moral philosophers have outlined a number of different mod-
els—procedural, strong substantive, and weak substantive—which put for-
ward different understandings of autonomy.'® Procedural models focus on
the process or manner in which choices are made or desires emerge, rather
than the substance of a person’s decisions, desires, or actions. The key issue
is “whether the agent has subjected her motivations and actions to the
appropriate kind of critical reflection” (Mackenzie and Stoljar 2000a:
13-14). Thus, for Friedman (2003: 1-14), autonomy entails deliberation,
and is demonstrated when a person: firstly consciously reflects on the
desires, wants, concerns, needs, cares, values, commitments, and so on
that are important to her; and secondly adopts choices or actions in accor-
dance with those wants and values, without being impeded by conditions
of coercion, deception or manipulation by others.!* Similarly, Meyers
(1989, 2000) refuses to pre-judge the choices, actions, or values that
autonomous individuals should endorse. She suggests that we conceptual-
ise autonomy as a competency developed over time which enables us to
reflect on one’s choices and actions, and to live in harmony with one’s
“authentic self” (Meyers 1989: 49-50; 1987: 626-628). Relationally
autonomous agents, in Meyers’ (1989: 55) view, are those who “possess
and exercise skills that maintain a fluid interaction between their traits,
their feelings, their beliefs, their values, their extended life plans, their cur-
rent possibilities for realizing these plans, and their conduct”. Skills con-
stitutive of autonomy competency include the capacity for self-discovery,
self-direction, and self-definition (Meyers 1989, especially Part 2,
Section 4). Meyers (1987: 627) argues that women have traditionally dis-
played “sporadic and gradated forms of autonomy” due oppressive forms
of feminine socialisation which so often thrust them into subordinate roles
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and obstruct the full development and exercise of autonomy.'* However,
she highlights that women still exercise degrees of autonomy in various
aspects of their lives, being highly autonomous in some domains and
less in others (Meyers 1987: 627). They often display episodic autonomy
(the capacity to make decisions or take actions in particular situations)
and narrowly programmatic autonomy (the ability to exercise autonomy
in relation to a series of actions and decisions) yet often struggle to
direct the general direction of their lives by exercising programmatic
autonomy (Mackenzie and Stoljar 2000a: 18; Meyers 1989). In this way,
autonomy can be viewed as a matter of degree and of domain, rather
than presence and absence, helping us to think through the diverse and
subtle forms of agency that women display in different aspects of their
lives.

Procedural accounts have been helpful for feminism. They respect the
myriad differences that exist among agents, their life plans and visions of
the good, thereby enabling the choices and actions of individuals embed-
ded in different socio-cultural contexts to be regarded as autonomous
(Stoljar 2000: 94-95). Procedural models are therefore able to bridge
feminist demands for a universalist model of moral judgement with a rec-
ognition that moral judgements are made from the standpoint of the
“concrete” rather than “generalised other” (Benhabib 1992). Nevertheless,
procedural accounts are criticised for supporting rather than challenging
oppressive norms and practices. Stoljar (2000: 95), for example, rejects
procedural models for conflicting with “feminist intuition” and argues
that “preferences influenced by oppressive norms of femininity cannot be
autonomous” regardless of whether choices are made or actions taken
after critical reflection. In addition, Madhok (2013) highlights several sig-
nificant flaws in procedural models. Firstly, they are “action-biased” in that
they demand that individuals convert their desires and values into actions
in order to demonstrate their “autonomy competence” (2013: 55). This
ignores the reality that individuals situated in coercive circumstances often
find it difficult to translate their desires and values into actions, and over-
looks the fact that actions may not reveal the optimal preferences of agents
(Ibid.: 60). Secondly, procedural models wrongly conceptualise coercion
as “external to and as always acting upon persons, indeed a condition that
can be resisted and overcome” (Ibid.: 55). Thirdly, in spite of their pro-
fessed content neutrality, autonomy is presented as a “transformative
value” regardless of the potentially oppressive and injurious context in
which agents are situated (Ibid.). Finally, procedural models wrongly
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assume that individuals can stand outside of social contexts to deliberate
upon their values, preferences and potential actions (Ibid.: 56). Instead,
desires and values should be viewed as formed “in and through that con-
text” (Ibid.: 61).

As alternatives to procedural accounts, Stoljar and others have pro-
moted substantive models, arguing that autonomy requires that an agent
not only reflects on her choices and actions and ensures that they are in
accordance with her wants and values, but also ensures that particular prin-
ciples are upheld. Strong and weak versions of the substantive model have
emerged. A stronyg substantive approach is one in which “the contents of
the preferences or values that agents can form or act on autonomously are
subject to direct, normative constraints” (Benson 2005: 133). These may
be positive in requiring that the agent values certain desires or wants, or
negative in excluding one or more desires or values as illegitimate (Ibid.:
126). Weak substantive approaches, on the other hand, address the prob-
lem of oppressive socialisation not by attaching direct normative restric-
tions on the contents of an agent’s values or preferences, but instead
requiring that the agent demonstrate “normative competence” (Mackenzie
and Stoljar 2000a: 19)—self-regarding attitudes such as self-respect, self-
trust, and self-esteem—as a necessary condition of autonomy (Stoljar
2013). Normative constraints are applied indirectly to the substance of an
agent’s values or preferences “by way of the attitudes toward their own
competence and worth through which agents claim such authority” (Paul
Benson, quoted in Stoljar 2000: 107). McLeod and Sherwin (2000:
263-264), for example, require that an autonomous agent display self-
trust—trust in her ability to choose effectively, in her capacity to act on
decisions, and in her judgements underlying these decisions. No specific
moral norms require to be endorsed; agents are judged as autonomous
when they demonstrate attributes that provide the capacity for autonomy
in spite of the oppressive social contexts in which they may be embedded.

Stoljar (2000: 95) asserts that only a strong substantive model—“one
that places restrictions on the contents of agents’ preferences”—can pro-
vide a satisfactory solution to the problems raised by oppressive social con-
texts. These models place limits on the desires, values, beliefs, and attitudes
that can be regarded as autonomous, and therefore prevent actions result-
ing from the internalisation of oppressive norms from being regarded as
autonomous (Stoljar 2000). However, strong substantive models are
problematic in requiring that agents not only stand outside of and above
dominant norms when deliberating on their values and preferences, but
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also act upon their preferences, desires, and choices, in order to qualify as
autonomous, even in circumstances in which action is severely restricted
and risks incurring harm (Madhok 2007; Madhok and Rai 2012).
Consequently, there is a danger that the agency of women living in oppres-
sive social contexts, whose ability to resist oppressive social norms may be
constrained by threats of violence and other social sanctions, will remain
hidden (Madhok 2007: 338). Strong substantive theories are also faulted
for relying on abstract generalisations rather than situated decision-
making, and consequently overlook real-life instances of actual and prob-
able autonomy (Sperry 2012). They have a propensity to write off women
as acting unreflexively or on the basis of “false consciousness” or “deformed
desires” (Stoljar 2013),'¢ instead of considering how women frequently
weigh costs and benefits before making decisions, and may also attempt to
“bargain with patriarchy” (Kandiyoti 1988) by complying with oppressive
norms in order to pursue other goals (Sperry 2012).

In this study, autonomy is viewed in relational terms as “a capacity that
exists only in the context of social relations that support it and only in
conjunction with the internal sense of being autonomous” (Jennifer
Nedelsky, quoted in Anderson and Honneth 2005: 129). My understand-
ing of autonomy incorporates Friedman’s call for deliberation and critical
reflection, but does not insist that the choices women make coincide with
their favoured preferences. I embrace Meyers’ view of autonomy as a com-
petency which can be developed or undermined. In particular, I draw
attention to the social conditions, both material and symbolic, in which
the agent operates, noting that these conditions can foster or impede the
development and exercise of autonomy, and drawing attention to the ways
in which the possibilities for agency to be articulated are opened up or
closed down. I also highlight the differences in the degree of autonomy
displayed by individuals and in the spheres of life in which autonomy is
exercised. Contra Stoljar, I reject strong substantive accounts of auton-
omy, preferring to analyse in detail the evaluative processes, choices, and
actions that individual women undertake, rather than relying on abstract
generalisations that risk misrecognising women as either autonomous or
heteronomous. In doing so, I endorse Madhok’s (2007) insistence that
we “shift our theoretical gaze away from ... overt actions or final acts to
an [empirical | analysis of cognitive processes, motivations and desires that
lie behind our actions”. Consequently, I focus largely on the narratives of
women activists that I have collected through interviews and observations
of gender justice events.
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Agency, Power, and Resistance: A Post-structuvalist Feminist

Approach

In putting forward the notion of relational autonomy, and developing
the procedural and substantive models of autonomy outlined above, femi-
nists have reconfigured traditional notions of autonomy by attending to
the issue of intersubjectivity, and the impact of historical and social con-
texts in shaping desires, values, and actions. What remains relatively under-
theorised in the account I have so far outlined is the role that power plays
in the development and exercise of autonomy and consequently the emer-
gence of agency and resistance. To understand how the capacity for critical
reflection (upon one’s desires, values, and needs, as well as upon the social
norms, institutions, and practices structuring one’s life) and autonomous
action is developed and deployed, it is necessary to add an understanding
of the relation between discourse, power, and subjectivity. This allows us to
explore the ways in which the (agential) subject is constituted socially and
linguistically through power-laden discourses, practices, and institutions,
and to examine the possibilities for particular constructions of the self to be
resisted, subverted, and transformed. There are, as Allen (2008: 173)
points out, two sides to “the politics of our selves” or ways in which we
emerge as subjects—autonomy, or the capacity for critical reflection and for
transformation, and subjection, or the ways in which subjects are consti-
tuted by and through relations of power. The rest of this chapter therefore
focuses on this second side of subject formation, deploying insights from
post-structuralist and post-structuralist feminist theories. I turn first to
Michel Foucault’s analysis of power and subjection, before highlighting
how his insights have been taken up by feminist theorists. This combina-
tion of a relational account of autonomy plus a post-structuralist feminist
account of power and subjectivity provides a powerful theoretical lens for
interpreting how women in Bosnia negotiate T] discourses and practices.
It helps us to examine the extent to which this negotiation enables and /or
constrains their capacity to articulate agency and resistance.

Power and Resistance: Insights from Foucault

Foucault was primarily concerned with exploring three major themes
of power, knowledge, and subjectivity. He worked to historicise and
contextualise the forms of knowledge and rationality that emerge
across time and space; to examine the numerous strategies and mecha-
nisms of power that are used to manage and control individuals and
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societies; and to explore how the self is historically and culturally pro-
duced (Danaher et al. 2000: 1-12). His work explored the constitution
of the subject through discourse and social practices, and examined the
ways in which individuals might take up particular “practices” or “tech-
nologies of the self” in order to actively constitute themselves as sub-
jects (McLaren 2002: 3-5; Allen 2008: 37). Foucault sought to provide
a “genealogy of the modern subject”, or ways in which the modern
subject is constituted through “technologies of domination” and “tech-
nologies of the self” (Michel Foucault, cited in Allen 2008: 46).
Technologies of domination refer to “techniques which permit one to
determine the conduct of individuals, to impose certain wills on them,
and to submit them to certain ends or objectives” (Ibid.). Technologies
of the self, meanwhile, refer to the “techniques which permit individuals
to effect, by their own means, a certain number of operations on their
own bodies, on their own souls, on their own thoughts, on their own
conduct, ... so as to transform themselves, modify themselves, and to
attain a certain state of perfection, of happiness, of purity, of supernatu-
ral power, and so on” (Ibid.). Whilst the former provides an account of
how particular subjects are produced through techniques of discipline,
observation, judgement, and control, the latter helps us understand
how individuals can acquire the capacity to reflect critically on power
relations and take deliberate steps to transform them (Allen 2008:
46-47)."7 Individuals are viewed as simultancously subjects and objects of
government, meaning that agency and resistance are possible to develop
and exert but are constrained by structures of domination and exclusion
(Showden 2011: x).

In his account of how the subject is constituted, Foucault (1981: 92)
rejected the juridical model of power that dominated social and political
theory which conceives of power as centralised and possessed by an indi-
vidual or institution such as the sovereign or the state, as operating through
violence, probibition and repression, and as “a mode of subjugation” or
“general system of domination exerted by one group over another”. In its
place, he set forth an account of power as a capillary czrculating through-
out the social body, as exerted from the bottom-up as well as from the top-
down (Ibid.: 94), and as a productive and enabling rather than a solely
negative and restraining force (Foucault 1977,/1995: 194). Foucault’s
account of subjection (assujettissement) highlighted how power-laden dis-
courses and practices work to produce individuals as certain types of sub-
jects, with particular qualities, capacities, and identities (Foucault 2003:
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130). In this regard, he distinguished between two poles or mechanisms
of power—disciplinary power and biopower—which emerged as dominant
forms of power in the seventeenth and eighteenth centuries (Foucault
1977/1995: 135-139).

Disciplinary power operates at the micro level of the individual and
aims to produce docile and useful bodies, “not only so that they may do
what one wishes, but so that they may operate as one wishes, with the
techniques, the speed and the efficiency that one determines” (Ibid.: 138).
Through the instruments of surveillance, normalisation, and examination,
the individual is produced as an object of power and as an “instrument of
its exercise” (Ibid.: 170), turned into a self-disciplining agent who
“assumes responsibility for the constraints of power”, and “becomes the
principle of [her] own subjection” (Ibid.: 202-203). The second pole of
power, biopower or regulatory power, operates at the macro level of the
population, aiming to exert control over populations as a whole, to regu-
late them so that they might be usefully connected to the requirements of
the capitalist economy (Foucault 1981: 140-141). The outcome was a
“normalizing society” (Ibid.: 144) in which powerful institutions (judi-
cial, medical, administrative etc.) became increasingly involved in insidious
forms of social control covering both discipline and regulation (Collier
2009: 85). Through disciplinary strategies of individualisation and biopo-
litical techniques of totalisation, not merely individuals but entire popula-
tions became subjected to modern practices of governance. Feminist
scholars have drawn on and extended these concepts to explore women’s
embodied experiences of domination and subjugation, illustrating how
women’s bodies are targeted by various mechanisms of power that aim to
regulate their behaviour and discipline their thoughts and actions, coerc-
ing women to take up norms and practices that may subordinate them
(e.g. Bartky 1988).18

In addition, Foucault’s account of subjection also highlights that indi-
viduals, at the same time as being subjected to and constrained by power,
are also engaged in exercising power. “[I]ndividuals”, he argued, “do not
simply circulate in those networks [of power]; [rather] they are in a posi-
tion to both submit to and exercise this power” (Foucault 2003b: 29).
Individuals should therefore be understood as both the effects of power
and as pebicles of power. The body acts as both a “source and target of
power”, and is neither purely passive nor purely active, neither recipient
nor perpetrator of power (Martin Hewitt, quoted in Lock and Kaufert
(1998: 8). There is space for individuals to engage in “struggles in
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subjection”—or “struggles against the logic of subjection and the govern-
ment of individualization itself” (Foucault, cited in Allen 2008: 59 )—and
therefore take up alternative forms of subjectivity from those being
imposed by others.

Power, Foucault (1982: 790) argued, is “exercised only over free sub-
jects, and only insofar as they are free”. Consequently, whilst individuals
act within, and are constrained by, relations of power, they are also agents
with the capacity to deliberate and reflect upon their situations and to
constitute themselves as particular kinds of subjects, opening up space for
disciplinary and regulatory forms of power to be negotiated and resisted.
Women might therefore take up and rework the modes of power that have
worked to produce their self-understandings and their visions of peace and
justice, after identifying the source and power of particular norms and
practices that constrain them (Showden 2011: xiii). These may be found,
for example, in the discourses used by policymakers and practitioners, as
well as in the micro-practices of everyday life.

In Foucault’s later writings, he broadens his earlier focus on the way in
which “technologies of power” or “domination” work to objectivise and
subjectivise individuals with an analysis of how individuals constitute
themselyes as subjects through “technologies of the self” (McLaren 2002:
145) such as letter-writing, meditation, and truth-telling, These tech-
niques, which vary across time and place, enable individuals to indepen-
dently gain self-knowledge (rather than interpret themselves through
dominant discourses emanating from powerful institutions such as reli-
gion, medicine, and psychiatry), to care for the self, and to engage in
practices of self-transformation (Foucault, quoted in Allen 2004: 243).
Though shaped by the power relations operating within specific historic
and cultural contexts, individuals may come to reflect upon and make
choices between possible behaviours and courses of action, thereby
becoming subjects of rather than merely objects of power (Foucault 1982:
778). This process is characterised neither by voluntarist self-fashioning
nor by the “straight-forward imposition” of cultural norms on individual
identity (McNay 2004:154). As Foucault notes, the practices that indi-
viduals engage in are “not something that the individual invents by [her-
self]” but are rather “patterns that [s]he finds in [her] culture and which
are proposed, suggested, and imposed on [her] by [her] culture, [her]
society and [her] social group” (Foucault, quoted in McNay 2004: 154).
The subject can never escape from power and her historical and cultural
location. However, she can actively work to re-create herself, whether in
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compliance with, negotiation of, or resistance to the exercise of disciplin-
ary and/or regulatory power.

Technologies of the self are practices of freedom—self-care and self-
transformation entail an awareness of and critique of one’s social condi-
tion, and may therefore be the first step towards political, economic, and
social transformation (McLaren 2002: 159). These technologies can help
us to explore how women articulate agency and resistance in response to
the exercise of power—rather than being viewed as “docile bodies in the
grip of an inexorable disciplinary power” they encourage us to conceive of
individuals as “self-determining agents who are capable of challenging and
resisting the structure of domination in modem society” (McNay (1992),
p-4). As Sawicki (1991: 43-44) argues, freedom can be located:

... In our capacity to discover the historical links between certain modes of
self-understanding and modes of domination, and to resist the ways in
which we have already been classified and identified by dominant discourses.
This means discovering new ways of understanding ourselves and one
another, refusing to accept the dominant culture’s characterisations of our
practices and desires, and redefining them from within resistant cultures.

Opportunities for agency and resistance to be demonstrated or voiced
are present in individuals’ everyday lives. Whilst disciplinary and regula-
tory forms of power may attempt to govern and control individual con-
duct and to establish particular types of relationships with ourselves, there
is also space for individuals to “promote new forms of subjectivity through
the refusal of this kind of individuality which has been imposed on us for
several decades” (Foucault, quoted in McNay 2004: 142) by acting and
thinking outside of established terms. By reflecting on how dominant dis-
courses circulating within societies construct individuals as particular kinds
of subjects, obliging them to undertake particular kinds of practices, indi-
viduals create opportunities to question the social constraints that have
been imposed on them, and undertake practices of transgression (see
McNay 2004: 144-145).

By reflecting on how one’s sense of self has been fashioned by others,
individuals may work towards fashioning new forms of subjectivity that lie
outside dominant discourses, creating space to develop new ways of acting
and thinking that enable us to care for ourselves and for others. Agency
and resistance is therefore possible—“in the transgression and contesta-
tion of societal norms; in the disruption of metanarratives of humanism;
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.. .in the ‘re-appearance’ of ‘local popular’, ‘disqualified’, and ‘subjugated
knowledges’; and in the aesthetic of self-creation” (Jessica Kulynych,
quoted in Death 2010: 238). These insights help us to think about the
“subtle and ambivalent ways women may be negotiating at the margins of
power, sometimes constrained by but also resisting and even undermining
asymmetrical power structures” (Davis and Fisher 1993: 6). As Foucault
(1981: 95) argued “[w]here there is power, there is resistance, and ... this
resistance is never in a position of exteriority in relation to power.” Women
are rarely passive in response to power networks; however, they often
operate within material conditions of constraint, thereby narrowing the
range of options available to them.

Discourse, Power, and Construction of Subjectivity

Post-structural feminist theorising focuses on the processes of gendered
subjectification—the “historically [and culturally] specific processes
whereby one is subjected to the discursive regimes and regulatory frame-
works [and] through which gendered individuals and their social contexts
are ... constructed” (Davies and Gannon 2005: 318; see also Butler 1993,
1995, 1999 and Foucault 1980). The subject is conceived not as transcen-
dental (as a stable, coherent self that exists before and beyond the social
realm) but rather as discursively produced by “relations of power”
(Foucault 1980: 118) existing within a given society. As Moufte (1992:
372; my emphasis) asserts, the subject is

. constituted by an ensemble of subject positions’ that can never be totally
fixed in a closed system of differences, constructed by a diversity of discourses
among which there is no necessary relation but a constant movement of
overdetermination and displacement. The identity of such a multiple and
contradictory subject is therefore always contingent and precarious, temporar-
ily fixed at the intersection of those subject positions and dependent on spe-
cific forms of identification.

This “multiply constituted subject” is therefore understood as having
multiple identities which are constituted through discourse in relation to
difference. Discourses provide a range of subject positions, including par-
ticular understandings of femininity and masculinity, for individuals to take
up and construct their identities (Weedon 1997). By drawing on the mul-
tiple (though limited) discourses that exist within a particular society, indi-
vidual women can adopt multiple subject positions, some of which are more
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powerful than others (Baxter 2003: 10). Individuals are subject to compet-
ing discourses which offer a number of positions relating to gender, race,
ethnicity, class, sexuality, and so on. They are positioned by discourse but can
also position themselves within discourse (Davies and Harré 1990; Harré and
Van Langenhove 1991. This opens up possibilities for agency and resistance
to emerge as individuals are discursively produced as a “nexus of subjectivi-
ties” in constantly shifting relations of power which renders them at times
powerful and at other times powerless both within and across discursive
contexts (Baxter 2003: 27; citing Valerie Walkerdine). Agency and resis-
tance emerges out of the “clash between contradictory subject positions
and practices” (Chris Weedon, cited in Baxter 2003: 30), as individuals
“adapt to, negotiate or resist dominant subject positions or, alternatively
take up subject positions within a resistant discourse” (Baxter (2003): 31).

In understanding how gendered agency emerges in relation to post-war
justice processes, it is therefore important to pay close attention to the
particular “subject positions” that emerge in the narratives of women
activists and in T7J policies and practices. This study focuses on how women
construct their experiences of wartime trauma and post-war struggles for
justice through available discourses that circulate in the particular histori-
cal, socio-cultural, and institutional settings in which they are embedded,
which in turn shapes their sense of self. The discourses that they draw
upon include a number of subject positions for them to take up or reject.
These subject positions “constitute ways-of-being through placing the
subject within a network of meanings and social relations which facilitate
as well as constrain what can be thought, said and done by someone so
positioned” (Willig 2000: 557 cited in Lafrance 2009: 10). The ways in
which experiences of wartime violence are constructed (e.g. as deeply
traumatic, or as violations of human rights) means that speakers are posi-
tioned in particular ways, shaping the decisions and actions an individual
might take (e.g. to seek healthcare and reparative forms of reparations, or
to fight for the prosecution of perpetrators), as well as their subjectivity or
sense of self (e.g. as a victim or a rights-holder).

CONCLUSION

In this study, I explore women’s knowledge about and responses to vari-
ous technologies and narratives of justice, situating their agency in the
context of their lived experiences. As will be shown, women’s responses to
official TJ discourses and practices are exceedingly complex, with individual
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women weighing up the likely benefits and costs, the potential opportuni-
ties and material constraints, before choosing whether and how to partici-
pate. For some women, T] has been experienced as enabling or empowering,
providing opportunities to achieve post-war justice conceived of in terms
of recognition, redistribution, and voice in the aftermath of trauma.
Others indeed depend on T] mechanisms—to enable them to fulfil basic
material needs; to provide relief of pain and suffering; to find, identify and
bury missing partners, family members, and friends. Consequently, some
embrace or accept T] mechanisms in a positive light, and are prepared to
conform to or comply with many of the expectations of policymakers and
practitioners. Some are also willing to challenge institutions when gaps
appear between policy rhetoric, discursive and material practices, and the
reality of their everyday lives. For others, however, T] discourses and prac-
tices have resulted in negative experiences of non-recognition, misrecog-
nition, and status subordination. This has prompted responses ranging
from outright rejection of and resistance to specific T] mechanisms and
institutions, to attempts to modify and negotinte dominant visions of jus-
tice being promoted in post-conflict Bosnia. It has also led to creative
efforts to promote alternative paradigms of justice that shift the focus
towards restorative and transformative models of justice due to the short-
comings of the dominant retributive approach.

Women in Bosnia are channelling their experiences of wartime violence
and post-war injustices and using these to articulate claims for rights, for
recognition, for the redistribution of material and discursive resources, for
political voice, and so on. At times, women struggle against many of the
masculinist, elitist, heteronormative, and ethno-nationalist norms, institu-
tions, and entrenched power structures that mark and oppress them as
gendered, classed, sexualised, and ethnicised subjects. At other times,
women are also complicit in reproducing these structures of inequality and
subordination, rather than attempting to challenge and overcome the
oppressive aspects of “dealing with the past” in the post-war era, a fact
which is often overlooked?® particularly by essentialist accounts of women
as peacebuilders. The modes of agency that women express range from the
transformative, the subversive, and the progressive, to the conservative
and even regressive (Charrad 2010), depending on whether and how
dominant social structures are contested or accommodated. Indeed, in
matters of TJ, resistance and accommodation are often not opposed to
one another but rather “depend upon each other at every turn” (Lewin
1998: 175). It is frequently the case that women acting to confront one
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form of oppression may simultancously maintain and validate another.?!
Whilst transitional moments often offer opportunities for women to
develop and exercise the capacity for agency and resistance, their lives are
also constrained by myriad forms of insecurity, injustice and oppression in
the post-war era, making it very difficult for women to initiate change
given that their energies are often consumed by the necessity of ensuring
everyday survival.

NoOTES

1. McKay (2000: 561) for example regards gender justice as ensuring that
post-war peacebuilding and TJ processes “are equitable, not privileged by
and for men, and ... acknowledge the ways in which women uniquely
experience harm”. Spees (2004: 9) defines it as “the protection and pro-
motion of civil, political, economic and social rights on the basis of gender
equality”.

2. In relation to truth commissions, examples include establishing women’s
hearings, dedicated gender units, gender quotas for commissioners and
staff, and specialised witness protection and support; building partnerships
with local and international women’s organisations; and constructing
“gender-responsive” mandates that are inclusive of women and sensitive to
gender-based violence (Theidon 2007: 457; Valji 2010: 9-13).

3. Due to space constraints, this section cannot capture the expanding litera-
ture on understanding SGBV in conflict. For an overview, please see for
example, Baaz and Stern (2009).

4. The term “rape myth” was first defined by Martha Burt (1980: 217) as
“prejudicial, stereotyped, or false beliefs about rape, rape victims, and rap-
ists” which create “a climate hostile to rape victims”.

5. As Yuval-Davis and Anthias (1989: 7) identify in their seminal study of
gender and nationalism, these are the key ways in which women participate
in ethnic, national, and state-building processes, including war. The nation
and the state are gendered constructs, and women both contribute to and
challenge these constructions.

6. On the distinction between Critical and Orthodox approaches to Peace
and Conflict Studies, see various contributions within Richmond (2010a).

7. On the variety of responses local actors demonstrate to international peace-
building discourses and practices, see also: Kappler and Richmond (2011);
Mac Ginty (2010a); Richmond (2009a, b, ¢, 2010b, d, ¢, 2011a, b).

8. Some of the most notable feminist studies of women and war, and the
relationship between war and gender include Cockburn (1998), (2007);
Cockburn and Zarkov (2002); Enloe (2000); Elshtain (1995); Goldstein



88

10.

11.

12.

13.

14.

15.
16.
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(2001); Lorentzen and Turpin (1998); Meintjes et al. (2001); Moser and
Clark (2001); Nordstrom (1997); Sjoberg (2006); Turshen and
Twagiramariya (1998).
. Notable exceptions include Henrizi (2015); Bjorkdahl and Mannergren
Selimovic (2015). However, these studies do not deploy a relational
autonomy approach to understanding gendered agency in (post-)conflict
contexts.
As Yuval-Davis (1997: 88-92) explains, transversal politics involves engag-
ing in dialogue, using techniques of “rooting” and “shifting”—centring
on one’s own experiences whilst being empathetic to the differential posi-
tionings of the other individuals and collectivities—to make possible dis-
cussion and political activism.
McNay (2000: 10) for example, views agency as “the capacity for autono-
mous action in the face of often overwhelming cultural sanctions and
structural inequalities”.
As Mackenzie and Stoljar (2000a: 4) point out, the notion of relational
autonomy “does not refer to a single unified conception of autonomy but
is rather an umbrella term, designating a range of related perspectives ...
premised on a shared conviction ... that persons are socially embedded and
that agents’ identities are formed within the context of social relationships
and shaped by a complex of intersecting social determinants, such as race,
class, gender, and ethnicity”.
Mackenzie and Stoljar (2000a) divide feminist theories of autonomy into
procedural theories (which come in structural, historical, and competency
versions) and substantive theories (which have strong and weak versions).
In this chapter, I outline the key differences between procedural and sub-
stantive theories only generally because my account of gendered agency
relies largely on weak substantive accounts of autonomy. For feminist dis-
cussions of the benefits and problems of adopting procedural versus sub-
stantive theories of autonomy, please see for example: Friedman (2003);
Mackenzie and Stoljar (2000Db).
Friedman (2003: 6) clarifies that the presence of coercive conditions does
not rule out autonomy. Rather, autonomy requires “the absence of effec-
tive coercion, deception, manipulation, or anything else that interferes sig-
nificantly with someone’s behaving in a way that reflects her wants and
values as she would reflect on and reaffirm them under noninterfering
conditions”.
See also Meyers (1989), Part 3, Section 3 and Part 4, Section 2.
Stoljar (2013) argues that “false consciousness” is present when an agent
“adopts as true the false ideology that oppresses her”, whilst “deformed
desires” refer to desires that “depend on the belief in the false
ideology”.
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17. Foucault (in Allen 2008: 46) argued that a genealogy of the subject must
understand both of these technologies and their inter-connection. He
argued that “the contact point, where the [way] individuals are driven by
others is tied to the way they conduct themselves, is what we can call ...
government.”

18. Bartky (1988: 71), for example, adopts Foucault’s notion of disciplinary
power to explore how practices such as dieting, exercise, and beauty
regimes are involved in constructing “the ideal body of femininity”, result-
ing in the production of a “‘practiced and subjected’ body ... on which an
inferior status has been inscribed”. These practices, she argues, are part of
an oppressive and unequal system of sexual subordination which aims to
turn “women into the docile and compliant companions of men just as
surely as the army aims to turn its raw recruits into soldiers” (1988: 75).

19. As Jana Sawicki (cited in Lock and Kaufert 1998: 8) argues, the subject is
“neither entirely autonomous nor enslaved, neither the originator of dis-
courses and practices that constitute its experiences, nor determined by
them”.

20. As Atasoy (2006: 206) points out, “An emphasis on agency [often] assumes
that women are active, rational subjects who desire autonomy and self-
realization by struggling against the dominant norms and institutions that
oppress them ... [However this]| belies the reality that women also actively
adopt dominant norms that systematically constrain their options.”

21. Chad Bauman (cited in Burke (2012: 127) argues that “‘agents’ who act
to combat one form of oppression may at the same time be preserving and
validating another.”
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CHAPTER 4

“The Triumph of Justice”? Examining
Official Discourse on Transitional Justice

INTRODUCTION

This chapter examines official discourse on transitional justice ('T]), explor-
ing how TJ processes are presented to victims and survivors of wartime
violence, especially women, and their representatives. This is the first stage
of my discourse analysis which focuses on establishing how T] mechanisms
are conveyed as appropriate and /or necessary methods of dealing with the
past. I concentrate in particular on the issues of wartime sexual violence
and missing persons, these being the focus of the next two empirical chap-
ters on women’s activism. Viewing TJ policies and practices as discursive
and material interventions which aim to govern war-related trauma and
find ways of dealing with the past, my analysis focuses on ascertaining how
TJ processes are conceptualised and legitimised. In addition, I highlight
how the roles and identities of victims, survivors, and their representatives
are constructed within these texts, the opportunities and constraints
placed on their participation, as well as the objects and subject positions
that are produced. Overall, the chapter provides the context and condi-
tions within which women in Bosnia frequently encounter TJ, which will
enable me to explore in subsequent chapters how women develop and
deploy various modes of agency and resistance in response.

Official discourse on TJ—as articulated in principle policy documents,
reports, and statements from key actors and institutions charged with
dealing with the past—plays a crucial role in shaping both understandings
of and responses to post-war justice mechanisms. However, policymakers
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and practitioners are far from unified in their viewpoints on TJ but rather
display a range of perspectives regarding appropriate and/or necessary
methods of dealing with the past. As such, this chapter explores some of
the ways in which a range of international and local institutions communi-
cate their policies and practices to victims, survivors, and others, and situ-
ates this official discourse within the wider TJ framework being
implemented in Bosnia.

The analysis outlined here explores a range of documentary material
that women in Bosnia and Herzegovina (BiH) receive or encounter in
their interactions as victims, as survivors, and as activists, with TJ institu-
tions. The material emanates from a number of sources, and provides cov-
erage of (a) both retributive and restorative justice mechanisms; (b)
documents and statements emanating from international and domestic
institutions; and (c) material relating to conflict-related issues of sexual
violence and missing persons.

The first section of this chapter outlines my analytic approach. The sec-
ond section undertakes a discourse analysis of the International Criminal
Tribunal for the Former Yugoslavia (ICTY) documentary Sexual Violence
and the Triumph of Justice. I consider how criminal justice processes are
presented as appropriate and/or necessary methods of dealing with the
legacy of conflict-related sexual violence and argue that the ICTY repro-
duces stereotypical understandings of survivors of sexual violence as pas-
sive victims of war. The third section turns to the issue of missing persons.
I examine the publication Locating and Identifying Missing Persons: A
Guide for Families in Bosnin and Herzegovina, published by International
Commission for Missing Persons (ICMP). I explore how the process of
locating, recovering, and identifying missing persons is communicated as a
reliable and effective method of dealing with this particular legacy of the
war. I highlight that ICMP constitutes families of the missing as agential
subjects, opening up space for survivors to take up active roles. The final
section deploys Fraser’s three-dimensional model of justice to deconstruct
these top-down, elite-level narratives of progress, with reference to key
informant interviews, and an analysis of state- and entity-level laws regulat-
ing these issues. Both the ICTY and ICMP have achieved significant prog-
ress in recognizing victims and survivors of wartime sexual violence and
missing persons, respectively. However, criminal trials have failed to fully
acknowledge the multiple violations and diverse range of harms suffered
by many victims of sexual violence. Furthermore, efforts to reconstitute
the disappeared as “persons-as-such” (Edkins 2011) by establishing their
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fate and whereabouts have been compromised by political manipulation
and obstructionism, as well as by the limits of science and technology. In
addition, the dominant focus on achieving criminal accountability for
crimes of sexual violence, and truth recovery for wartime disappearances,
has achieved only partial and largely affirmative forms of recognition
whilst largely neglecting demands for redistributive justice. As regards
representation, although the ICTY has taken important steps to secure
the participation and representation of survivors, female legal profession-
als, and gender experts in criminal proceedings, the vast majority of sexual
violence survivors lack a public platform to voice their experiences.
Initiatives geared towards resolving the issue of missing persons have
however provided significant opportunities for women to actively partici-
pate in T] processes and institutions, the impact of which will be explored
in Chap. 6.

Di1scoursg, POWER, AND THE PrRODUCTION OF BIH
WOMEN AS VICTIMS AND/OR SURVIVORS

The discourse analysis I undertake in this chapter explores how Bosnia’s
transition from past violence to future reconciliation is narrated within
“official” discourses on TJ. I focus on identifying and tracing the repre-
sentational and discursive practices that construct particular conceptions
of peace and justice, and which legitimate certain T] mechanisms as appro-
priate and necessary methods for dealing with the past. 1 explore the par-
ticular subject positions (e.g. “victims”, “survivors”, and “perpetrators”),
and objects (e.g. “crimes of sexual violence”) that are discursively pro-
duced (Moon 2008), together with the material practices that emerge
from this story.

Discourse analysis is deployed to identify discourses from key texts on
TJ. I explore how discourses work to conceptualise and legitimate TJ poli-
cies and practices in BiH via a “discourse-theoretic analysis” (DTA) in
which discourses—narratives, texts, images—are understood as systems of
meaning-production which allow us to understand the world (Shepherd
2006: 20).! This approach enables me to identify, problematise, and ulti-
mately contest the ways in which the gendered legacies of the BiH war are
represented as particular types of “problems” to be “solved” via the imple-
mentation of criminal trials, truth-telling projects, reparations, and so on.
This allows an examination of the role of power and knowledge in



102 4 <“THE TRIUMPH OF JUSTICE”? EXAMINING OFFICIAL DISCOURSE...

constructing understandings of TJ, an exploration of the taken-for-granted
assumptions underpinning specific policies and practices, and the implica-
tions for victims, survivors, and wider society to be identified. I focus on
the productivity of T] discourses, highlighting how the formulation of TJ
policies and practices is made possible by discursive practices of representa-
tion whereby policymakers, practitioners, and other T] “experts” con-
struct “the very identities of peoples, states, and regions” through regimes
of “truth” and “knowledge” (Doty 1996: 2).

These privileged actors take on the authoritative task of representing a
“reality” to be “taken seriously and acted upon” whilst (marginalised)
others are “denied equal degrees or kinds of agency” (Doty 1996: 3).

The aim of discourse analysis is to illustrate how “textual and social
processes are intrinsically connected and to describe ... the implica-
tions for this connection” (George quoted in Milliken 1999: 225).
Discourse analysis allows us to ask how-possible questions, through
which we can examine “how meanings are produced and attached to
various social subjects and objects, thus constituting particular inter-
pretative dispositions which create certain possibilities and preclude
others” (Doty 1993: 298). As Roxanne Doty (1993: 299) has high-
lighted, these questions enable us to expose the way in which power is
“productive of meanings, subject identities, their interrelationships,
and a range of imaginable conduct”. Discourse analysis can detect how
the meanings of gender roles are produced by social discourse and,
importantly, how the limitations created can be overcome. Hence, the
meaning of the peace and justice that is being (re)constructed in post-
conflict Bosnia, and the particular conceptions of “victimhood” and
“survival” that are being (re)built, can be highlighted, problematised,
and possibly challenged. By analysing the discourses central to the con-
struction of such concepts, the (re)production of gendered forms of
injustice, inequality, and insecurity can be confronted, helping to open
up possibilities of reimagining peace and justice from the perspectives
of survivors.

Our ways of talking are not a neutral reflection of our world, identi-
ties, and social relations, but, rather, play an active role in creating and
changing this social reality (Phillips and Jorgensen 2002: 1). Discourses,
as Campbell (2007: 216) argues, can be understood as “a specific series
of representations and practices through which meanings are produced,
identities constituted, social relations established, and political and
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ethical outcomes made more or less possible”. I follow Jennifer Milliken
in conceiving discourses: firstly, as structures of signification which con-
struct social realities; secondly, as productive of the subjects, objects,
and practices they define and legitimate, and of a particular “regime of
truth” they represent; and, thirdly, as inberently unstable, historically
contingent “grids of intelligibility” that require work to “articulate”
and “rearticulate” their knowledge and identities, to stabilise and fix
dominant/hegemonic meanings, and to exclude or silence alternative
discourses (Milliken 1999: 229-230). Discourses are therefore not
equivalent to language——rather they should be understood both as
structure (“socio-cultural resources used by people in the construction
of meaning about their world and their activities” (O Tuathail and
Agnew quoted in Laffey and Weldes 2004: 28) and as practice (as
“structures of meaning-in-use” which manifest themselves in both lin-
guistic and non-linguistic practices (Laffey and Weldes 2004: 28).
Importantly, discourses are implicated in sites of institutionalised
power—for example, legal, and political institutions—and are inher-
ently political given their involvement in the (re)production of power,
knowledge, interests, identity, and social relations (Laffey and Weldes
2004: 28).

A key focus of my analysis is on how official discourses aim to encour-
age participation by victims and survivors of wartime violence in post-war
justice processes, for example, through testifying as witnesses in criminal
trials, participating in national and local consultation exercises, helping
investigations into missing persons, and making applications for repara-
tions and for medical and psychological care. Consequently, I pay particu-
lar attention to the language and discourses used to convey information
on T7J and to justify particular policies and practices. This strategy enables
me to show how compliance with official justice mechanisms by victims
and survivors might be understood as a response to a particular expression
of power or set of normative expectations, as a social practice embedded
within a moral framework of responsibility and obligation, and therefore
as an intensely political act.?

Regarding analytical strategies, three main techniques are utilised.
Firstly, predicate analysis is used to identify the ways in which predica-
tions (verbs, adverbs, and adjectives) construct the meaning of justice
in ways that are gender-biased (Milliken 1999: 231-233). Secondly,
techniques of articulation and interpellation are deployed to explain
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how a discourse produces reality by selectively constituting some as
“privileged storytellers ... to whom narrative authority ... is granted”
whilst excluding others (Campbell, in Milliken 1999: 236). These
techniques are also used to explore how discourses render logical and
proper certain justice policies and also come to constitute common sense
in everyday life (Campbell, in Milliken 1999: 236). Articulation refers
to the construction of representations of the world via “cultural raw
materials” and “linguistic resources” that already make sense within a
particular society (Jutta Weldes, quoted in Milliken 1999: 239).
Interpellation refers to how these representations work to “hail” indi-
viduals or interpellate them into particular subject positions within a
sign system so that they come to accept these representations as “natu-
ral and “accurate” (Milliken 1999: 239). Thirdly, methods such as the
deconstruction of texts, the juxtaposition of different “truths” on jus-
tice and peace, and an exploration of subjugated knowledges drawn from
interviews with women activists are deployed in subsequent empirical
chapters to address how reality is “orderly” constructed via discourse
but is always inherently contingent and unstable, and open to differing
interpretations and understandings of achieving peace and justice
(Ibid.: 242-248).

“SEXUAL VIOLENCE AND THE TRIUMPH OF JUSTICE”:
EXPLORING OFFICIAL DISCOURSE

In 2011, the ICTY released a feature-length documentary, Sexual Violence
and the Triumph of Justice, directed by Rob Barsony (2012).? The film was
produced by the Tribunal’s Outreach Programme to highlight “the
Tribunal’s historic role in the prosecution and adjudication of wartime
sexual violence”.* It was screened at four public dialogues on obtaining
justice and redress for wartime sexual violence,® attended amongst others
by journalists, government officials, NGO representatives, and survivors,
and made publically available via the ICTY’s website. The documentary
includes interviews with former and current ICTY staff and testimonies
from survivors of sexual violence. It begins with a historical overview
which foregrounds sexual violence as a recurring feature of many wars,
calls attention to the widespread impunity historically enjoyed by perpe-
trators, and emphasises the Tribunal’s role in achieving accountability. The



“SEXUAL VIOLENCE AND THE TRIUMPH OF JUSTICE”: EXPLORING OFFICIAL... 105

film then highlights landmark cases related to rape and sexual violence,
and outlines the innovative Rules of Procedure and Evidence (RPE) that
the ICTY developed to enable these crimes to be successfully prosecuted.
The documentary then spotlights the important testimonial roles taken up
by survivors in war crimes trials, and examines the impact of the ICTY’s
work on international and domestic courts through the development of
jurisprudence on gender crimes.

Underlying the documentary is a narrative of progress—of the
expansion of international law to combat impunity for wartime sexual
violence. The film begins by highlighting the widespread impunity that
has characterised these crimes—the narrator notes that “women had to
silently endure rape, torture and sexual enslavement, despicable acts so
commonplace in wars”, and states that charges of rape and sexual vio-
lence were “barely touched upon” by Nuremburg and Tokyo tribunals
that followed World War I1.¢ In contrast to this historic impunity, the
documentary foregrounds key trials related to rape and sexual violence,
and constructs the work of the ICTY, and its sister tribunal the
International Criminal Tribunal for Rwanda (ICTR), as “pioneering”
and “ground-breaking” in enabling acts of rape and sexual violence
to be charged as war crimes, as crimes against humanity, and as
genocide.”

The advances made by the Tribunal in recognising wartime rape and
sexual violence as serious crimes are highlighted through a review of the
precedents set in key trials. The Tadié trial is highlighted as the first inter-
national war crimes trial involving charges of sexual violence. This case is
described as “the first hurdle” for convicting perpetrators of sexual
violence. Then, a number of subsequent cases are foregrounded for their
role in “expand[ing] the existing legal understanding of the term sexual
violence”. The case of Mucit et al. is highlighted for its role in recognising
rape as a form of torture—as both a grave breach of the Geneva Conventions
and a violation of the laws and customs of war. In addition, the FurundZijn
trial is mentioned as the first case at the ICTY to focus solely on charges of
sexual violence, and for confirming that rape can be prosecuted not only
as a crime against humanity (as per the Tribunal’s Statute) but crucially
also as a grave breach of the Geneva Conventions, a violation of the laws
and customs of war, and as an act of genocide if the requisite elements are
met. Next, the case of Kunarac et al. is noted for its role in broadening the
acts that constitute enslavement as a crime against humanity to include
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sexual enslavement.® Finally, Biljana Plavsi¢ is highlighted as the only
woman indicted by the ICTY for war crimes, and who pleaded guilty to
one count of persecution that included sexual violence. The overall mes-
sage communicated by these key cases is that sexual violence in conflict is
no longer the subject of non-recognition or misrecognition due to the
successful expansion of international criminal law. Indeed, the pioneering
work of the Tribunal in prosecuting crimes of sexual violence is under-
scored by Patricia Viseur Sellers, the former Gender Advisor to the Office
of the Prosecutor (OTP). Sellers states that, “There has been more juris-
prudence out of our Tribunal in the past 5 years than in the past 500 years
from international criminal courts, and what they have contributed overall
is basically placing sexual violence into its legal context.”

Moreover, the documentary highlights significant steps taken by the
ICTY to tackle the historical misrepresentation of survivors of sexual vio-
lence in criminal trials. A number of the Tribunal’s innovative procedures
are introduced, and are described as designed to secure witness testimony.
Rule 96 of the ICTY’s RPE (on Evidence in Cases of Sexual Assault) is
described as “designed to safeguard the integrity of victims of sexual vio-
lence by narrowing the permissible defences for such crimes”. This rule
confirmed that corroboration of a victim’s testimony is not required, aimed
to significantly constrain the deployment of consent as a defence, and was
intended to prohibit evidence of a victim’s past sexual conduct.? It aims to
“adequately protect victims from harassment, embarrassment and humilia-
tion” through defence strategies that “call the reputation of the victim into
question” and cause “further distress and emotional damage to the wit-
ness”.!% Furthermore, a number of protected witnesses also feature in the
documentary. This highlights the use of protective measures under Rules
69 and 75 to protect witness identities and /or to “facilitate the testimony
of vulnerable victims and witnesses”.!! In addition, the work of the Victims
and Witnesses Section (VWS) is also stressed. The VWS was established to
provide counselling and support to victims and witnesses, “particularly in
cases of rape and sexual assault”.!> Wendy Lobwein, former VWS Support
Officer, notes that “it was always imagined that witnesses would be trau-
matised, that it would be difficult and that they should have support.” She
highlights the importance of ICTY policies on childcare, dependent per-
sons, and attendants’ allowance to enable witnesses to testify and argues
that these policies “grew out of listening to witnesses, to understanding
what it was that they needed”, and made it “possible for witnesses to testify
without further suffering or harm”. By highlighting these witness
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protection and support measures, the ICTY conveys the message that it
listens to and understands the concerns and needs of witnesses, and pro-
motes the understanding that effective procedures are in place to facilitate
their testimony and ensure their safety, dignity, and security.

The participation of women as judges, prosecutors, and legal advisors
shines through the documentary. Over the years, women have occupied
key positions within the ICTY and have worked at all levels of the organisa-
tion (Mertus and Hocevar Van Wely 2004: 11; see also Askin 1999; Kuo
2002). Between 1997 and 1999, Gabrielle Kirk McDonald served as ICTY
President.!® Furthermore, two of the six chief prosecutors (Carla Del Ponte
and Louise Arbour) and 18% of all past and present permanent judges
have been women.!® Kirk McDonald, Sellers, Arbour, and Judge Florence
Mumba are all interviewed in the documentary, whilst Judge Elizabeth
Odio Benito features in footage highlighting her role in ensuring that rape
charges were included on the indictment of Dusko Tadic.!® Yet, there are
notable silences in the documentary’s account of women’s roles and con-
siderable contribution to the Tribunal. The specialised team established to
investigate sexual assaults is not mentioned (see below), and the Gender
Adbvisor role is not specifically explored. The sustained campaigns that vic-
tims, survivors, and their representatives from across the former Yugoslavia
have undertaken to press for prosecutions and establish much-needed
structures of support for witnesses is also not investigated by the documen-
tary.!” Rather, it is the international community, particularly the UN, which
is described as “compelled to take action” in response to “horrific stories of
systematic sexual abuse of civilians”. For example, the UN Commission on
the Status of Women is highlighted in particular for its decision to draft a
UN Security Council resolution “creating a new war crime of rape”.
However, women’s organisations and victims’ associations in the region
have been crucial in providing material, psychological, and moral support
to witnesses before, during, and long after they testify in war crimes trials.!
That this is not fully reflected in the documentary is an injustice.

The important role played by survivors as witnesses in ICTY trials is
however emphasised. As the narrator points out, “unravelling the com-
plexities of sexual violence during the armed conflict in the former
Yugoslavia was only possible through the determination of those who
came forward to tell their stories.” The bravery that women survivors
display in facing their perpetrators in the courtroom is highlighted by for-
mer Deputy Prosecutor David Tolbert. As he argues, “these women pri-
marily are enormously courageous to come and testify under very difficult
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conditions because ... rape is the most personal of crimes and you sit in the
courtroom across from the person who raped you.” However, survivors’
voices feature solely through footage of their trial testimonies rather than
through interviews, with the result that their experiences of victimisation
are emphasised whilst their capacity for agency is downplayed.

The documentary opens with the testimony of Grozdana Ceéez during
the Mucit et al. trial. Her words emphasise her helplessness and passivity
as she was raped in a detention centre: “I could not do anything I was
lying there and he was raping me. [...] I had no way of defending myself.
I couldn’t understand what was going on, what was happening to me. I
was crying. I said: My God, what have I come to live through?” Later,
Mrs. Ceéez is again featured, with her testimony emphasising rape as a
shameful experience and stressing its enduring impact on her life—“he
trampled on my pride and I will never be able to be the woman that I
was.” Subsequently, Witness 87, testifying in the trial of Kunarac et al.
speaks of long-lasting trauma: “I think that for the whole of my life, I will
have thoughts of that and feel the pain that I felt then and still feel. That
will never go away.”

The testimonies selected rightly highlight the terrifying experience of
rape and sexual violence, and the enduring impact on the lives of survi-
vors. However, the exclusive focus on female victimisation overlooks the
strategies women deployed to cope with, survive, and even resist the
numerous forms of violence they were subjected to.!? The agency of rape
survivors and the heterogeneity of their war experiences are written out.
Rather, they are represented as acted upon by others—firstly by the perpe-
trator through the act of rape, and secondly by ICTY staff who extract
their testimony for the purpose of securing convictions.?’ This failure to
highlight survivors’ capacity to demonstrate agency and resistance
reinforces stereotypical understandings of rape victims as helpless, passive,
and lacking in agency, and also strengthens the commonly held assump-
tion that rape is always productive of long-term trauma.?! It is unfortu-
nate, for example, that the documentary did not incorporate the testimony
of Witness 95, who fearlessly constructed herself in the trial of Kunarac
et al. as “dignified and proud” despite feeling “awful, dreadful, [and ] help-
less” as a result of the multiple rapes she was subjected to.?? She defiantly
refused to take up the subject position of the powerless rape victim, stating
that in spite of the violence perpetrated against her she “simply ... did not
want to be subdued”.?? It is also regrettable that the documentary fails to
incorporate interviews with survivors in the same manner as ICTY staff.
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There are several survivors who have campaigned publicly on the issue of
achieving justice for survivors of wartime rape and sexual violence. The
failure to include their views means that only ICTY staff members are
shown to possess “authoritative voices” on the significance and impact of
the Tribunal whilst survivors are relegated to narrating experiences of
victimisation.

Overall, the documentary film celebrates the ICTY’s success in secur-
ing prosecutions and convictions for crimes of sexual violence. It works
to encourage survivors of wartime rape and sexual violence, and their
communities, to embrace or accept the paradigm of retributive justice in
a positive light, by convincing them that achieving accountability
through criminal trials results in the “triumph of justice” and by reassur-
ing them that adequate protection and support is available for those
who testify. Unfortunately, however, the ICTY’s triumphant narrative of
progress is constructed around a predominantly passive notion of vic-
timhood that fails to adequately capture the capacity for survivors of
sexual violence to articulate agency and even resistance in response to
victimisation. Furthermore, the message that justice has triumphed
rings hollow in post-conflict Bosnia where many survivors are still wait-
ing for their perpetrators to be brought to trial. As I outline below, the
justice delivered by the ICTY has offered only partial forms of recogni-
tion and representation, and limited modes of redistribution to survi-
vors of sexual violence. Against this background, it is notable that the
ICTY chose a less triumphant title for the Bosnian/Croatian/Serbian
language version, naming the documentary The End of Impunity: Sexual
Violence Before the Tribunal. This reflects locally held understandings
that whilst complete impunity for crimes of sexual violence has ended,
justice for many survivors has yet to come.

LOCATING AND IDENTIFYING MISSING PERSONS: ICMP’s
GUIDE FOR FAMILIES

In this section, I turn to the issue of missing persons. I examine the key
publication Locating and Identifying Missing Persons: A Guide for Families
in Bosnin and Herzegovina (n.d.), published by ICMP (hereinafter: ICMP
Guide). This Guide was distributed to delegates at the conference on The
Missing, Memory, and Sites of Conscience 1 attended in Sarajevo in May
2011, and is also available online.?* T explore how the process of locating,
recovering, and identifying missing persons is communicated by ICMP
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as a reliable and effective method of dealing with this particular legacy of
the war, through discursive strategies that place a stress firstly on the
objectivity of the institutions involved and secondly on the scientific
nature of this work. I highlight that ICMP constitutes families of the
missing as agential subjects, opening up space for survivors to take up
active roles.

The ICMP Guide is “designed to provide an overview of how the issue
of persons missing from the 1992-1995 armed conflicts is dealt with in
Bosnia and Herzegovina”, by outlining the roles of key institutions
involved in searching for missing persons, by informing relatives of the
missing about their legal rights, and by explaining how the process of
locating, recovering and identifying missing persons is managed (ICMP
Guide n.d.: 3). The guide begins with a “Question and Answer Guide”.
This answers many of the questions that ICMP received during its 2011
outreach project?® relating to key processes and timelines, as well as the
roles of local and international institutions, of family associations and of
civil society. An explanation is provided of the method used to conduct
DNA-led identifications, and of the course of actions undertaken follow-
ing the discovery of a possible grave site through to confirmation of iden-
tity through DNA. Instructions are provided for using ICMP’s “Online
Inquiry Center”, an interactive search engine which families can use to
register a missing relative with ICMP and to access information regarding
the identification process. Finally, contact information for the relevant
agencies engaged in the issue of missing persons is provided at the end of
the guide. The guide highlights that the approach to resolving the fate of
missing persons in Bosnia is “unique” yet “complex” since it entails the
use of DNA technology and “involves the courts, specialized state level
institutions and specific laws” in order to provide “the most effective solu-
tion to the issue” (ICMP Guide n.d.: 4). As a result, the guide aims “to
provide a resource for families of the missing; to enable them to make
informed decisions and have access to as much information as possible” on
the process of locating, recovering, and identifying missing persons (ICMP
Guide n.d.: 4).

A key discursive strategy used in the guide is the representation of the
exhumation, recovery, and DNA-identification process as generating
undisputed facts, or “forensic truth” ?¢ regarding the fate of missing per-
sons. Throughout, there is a stress firstly on the objectivity of the actors
involved and secondly on the scientific nature of the process. This helps to
construct ICMP and other official institutions mentioned in the guide as
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possessing the most—and perhaps the only—authoritative voices on the
issue of missing persons.

Firstly, as regards objectivity, the impartiality of Bosnia’s Missing
Persons Institute (MPI), for example, is emphasised. MPI is described as
“an independent state-level institution ... [which] operates on principles
of impartiality and non-discrimination on the basis of ethnic affiliation,
gender, race, language, religion, political or other beliefs, social origin,
financial status, or the victims’ roles in armed conflicts or other hostilities”
(ICMP Guide n.d.: 6). The functions of MPI’s governance, management,
and supervisory bodies—Steering Board, Board of Directors, and
Supervisory Board—are also outlined, with emphasis placed on the
Institute’s “good governance and equal treatment of all missing persons”,
the professional qualifications possessed by members of these bodies, and
the equal representation of Bosnia’s constituent peoples (ICMP Guide
n.d.: 7). In this way, MPI is represented as a body characterised by both
professionalism and equality, as an institution in which all citizens of BiH,
regardless of their ethno-national or other identity, can place their trust.

Secondly, the scientific manner in which the fate of missing persons is
being resolved is constructed through an emphasis on the “advanced
forensic technology” and other expertise provided by ICMP to locate,
recover, and identify the mortal remains of missing persons (ICMP Guide
n.d.: 4). In relation to the identification of missing persons, the reader is
told that ICMP has “pioneered a unique high throughput DNA-led pro-
cess” and deploys both forensic archaeology and anthropology to locate,
exhume, and identify the missing (ICMP Guide n.d.: 10). It is stressed
that ICMDP’s DNA laboratory system is “internationally accredited to very
high standards (IS0 17025)” and undergoes “rigorous” technical inspec-
tions and reviews of methods and quality control procedures (ICMP
Guide n.d.: 10).?” Oversight of ICMP’s Forensic Science Division is pro-
vided by an external Forensic Science Steering Committee, which consists
of “some of the world’s most prominent forensic scientists” (ICMP Guide
n.d.: 10). As regards locating and exhuming mortal remains, the guide
states that ICMP deploys “advanced techniques in forensic archaecology”
and provides technical assistance including mapping, digital photography,
and documentation of the exhumation process in order to ensure that
mass graves and other clandestine sites are properly excavated (ICMP
Guide n.d.: 10). Significant attention is paid to the role of DNA in the
identification process. Indeed the word “DNA” (or DNA-led, DNA-
based) appears 119 times throughout the 20-page report, a frequency
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much higher than other frequently used terms.?® The reliability of DNA-
led identification is stressed—it is emphasised that “DNA is accepted
worldwide as one of the most reliable scientific methods for identifying
missing persons” and is regarded as more reliable than “personal recogni-
tion or circumstantial evidence” since it “contains unique identifying char-
acteristics even when no other evidence is present” (ICMP Guide n.d.:
11). Three pages are devoted to explaining the nature and use of DNA,
providing information on how missing persons are identified by matching
the DNA obtained from bone samples with DNA obtained from blood
samples of surviving family members (ICMP Guide n.d.: 13-15).

In this way, ICMP’s guide works to construct ICMP and MPI as
authoritative institutions through an emphasis on objectivity and an appeal
to science. Other forms of knowledge or information (e.g. the lay knowl-
edge developed by family members derived from lived experience) which
may contradict this account may therefore be discounted as biased, irratio-
nal, or incorrect. However, the stress on objectivity disguises the fact that
the search for missing persons has been impeded by political obstruction-
ism, divisive ethno-nationalist rhetoric, and distrust.?” Furthermore, the
emphasis on the scientific nature of the DNA-led process masks the fact
that many misidentifications were made through traditional methods of
identification in place prior to the introduction of DNA testing.°

Significantly, the Guide encourages relatives of missing persons to take
on active roles in the process of locating, recovering, and identifying the
missing. Whilst families may rely on institutions such as ICMP to locate
and identify their missing loved ones, ICMP also relies on families to pro-
vide blood samples so that identifications can be conducted. Unlike the
1CTY’s Triumph of Justice documentary, the active role that survivors are
expected to play in this particular T] process is explicitly recognised.
Families of missing persons are constructed as rights-bearing subjects who
have been bestowed a number of rights under BiH Law on Missing
Persons (ICMP Guide n.d.: 9), which I examine in detail below. Attached
to these rights are the obligations of BiH state and entity-level institutions
to provide families of the missing and relevant institutions involved
in locating missing persons with “all available information”; and to pro-
vide “all necessary assistance to improve the process of locating and iden-
tification and ... of resolving cases of disappearances” (ICMP Guide n.d.:
9). Furthermore, the guide acknowledges the key role played by family
associations of missing persons in gathering information about missing
persons; providing counselling and advice to families; lobbying government
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bodies and institutions to accelerate and improve the locating and identifica-
tion process; and raising awareness within society of the issue of missing
persons (ICMP Guide n.d.: 16). It also points out that six representatives of
family associations have taken up active roles in the MPI’s Advisory Board,
thereby helping “to ensure that the interests of family members are taken into
consideration by the Missing Persons Institute” (ICMP Guide n.d.: 7).
Board members, we are told, provide a link between the MPI and family
associations, monitor MPI activities and advise MPI’s governing bodies, and
publicly promote the issue of missing persons and propose projects and initia-
tives (ICMP Guide n.d.: 7-8). In this way, representatives of family associa-
tions, many of whom are women, are constructed as highly significant actors
engaged in the difficult process of finding and identifying the missing.

In contrast to ICTY discourse, ICMP does not depict survivors of war-
time violence as passive victims in need of international protection and sup-
port. Instead, it recognises their capacity to take up formal and informal
roles in the process of locating, recovering, and identifying missing persons.
Rather than marginalising their agency, ICMP affirms the importance of
their participation and representation, thereby opening up space for relatives
of the missing to actively claim advocacy, monitoring, advisory, lobbying,
and other roles. This is clearly commendable, and represents a step forward
when compared with the narrow notion of agency articulated in ICTY dis-
course. Nevertheless, the guide fails to highlight the partial and constrained
nature of survivors’ agency, as well as the lived experience of searching for
one’s loved ones, factors which influence how survivors respond to calls to
take up active roles in clarifying the fate and whereabouts of the missing.
These aspects are explored in detail in Chapter 6. Next, I evaluate the suc-
cess of these top-down justice mechanisms implemented by ICTY and
ICMP in providing gender justice for women impacted by armed conflict in
BiH, with reference to the theoretical framework set out in Chapter 3.

ASSESSING GENDER JUSTICE FROM ABOVE: DISRUPTING
THE TRIUMPHANT NARRATIVE

Justice as Recognition

The ICTY has undertaken a number of significant steps to advance justice
as recognition for survivors of sexual violence. In particular, the Tribunal
significantly developed substantive international criminal law governing
sexual violence offences (Campbell 2007: 415),3 and introduced
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innovative procedural and evidential rules geared towards enabling victim
testimony. Prior to the establishment of the ICTY and ICTR, sexual vio-
lence in conflict was misrecognised as an “attack on women’s honour”.3?
This interpretation reinforced the notion of women as “men’s property”
(Charlesworth 1999: 386) and failed to accurately characterise sexual
assaults as violent offences (Engle 2005: 779). In contrast, the ICTY,
alongside the ICTR, “established the legal basis of these crimes, showed
that they were an integral part of the illegal conduct of these conflicts and
that they could be successfully prosecuted” (Campbell 2016: 227).33

The ICTY Statute provided a number of legal grounds—genocide,
crimes against humanity, and grave breaches of the Geneva Conventions—
with which to prosecute crimes of sexual violence (Haddad 2011: 110 and
118-119). Rape was explicitly enumerated as one of the constituent acts
of crimes against humanity under Article 5(g)3**—the first time that sexual
violence was expressly recognised in the statute of an international tribunal
(de Brouwer 2005: 16). Over the years, acts of sexual violence were
charged not only as crimes against humanity, but also as forming elements
of other crimes (Baig et al. 2016). The OTP has sought to accurately char-
acterise and contextualise the different manifestations of sexual violence
perpetrated in conflict, firstly by drawing on a range of crime categories,
and secondly by selecting the most appropriate mode of liability for charg-
ing sexual violence offences (Goy et al. 2016). By prosecuting sexual vio-
lence using stand-alone charges (such as rape as a crime against humanity)
but also under the “umbrella” of general crime categories (such as perse-
cution) where appropriate, the OTP sought to make this violence visible
as “part of a connected series of violent acts” (Jarvis 2016: 7). General
crime categories that do not explicitly reference sexual violence have been
reconceptualised as inclusive of gender-based harms (Jarvis and Nabti
2016: 90-91; Baig et al. 2016).

Nevertheless, the Tribunal has been constrained in its capacity to pro-
vide a comprehensive account of sexual violence crimes perpetrated during
the BiH conflict. The judgements rendered by the ICTY document that
sexual violence was perpetrated across numerous geographical locations
(Nabti and Verrall 2016)%; within a variety of conflict-related settings;
committed by a range of perpetrators; against victims both female and
male, young and old; and deployed as a means to threaten or punish vic-
tims, to extract information, impart terror or shame, or de-humanise and
degrade a particular group (e¢.g. targeted on cthnic lines) (Verrall 2016).3¢
However, there have been relatively few prosecutions and convictions
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secured for sexual violence offences in comparison with their prevalence
during the war.?” In addition, since the ICTY focuses on establishing indi-
vidual criminal responsibility of the accused rather than providing a com-
prehensive historical record, the judgements rendered represent merely a
“snapshot” of distinct incidents charged rather than a comprehensive pic-
ture of the prevalence and characteristics of sexual violence committed
(Verrall 2016: 300).

Furthermore, as a number of scholars have highlighted, there are nota-
ble gaps in the recognition of particular patterns of sexual violence and of
specific groups of victims/survivors. Firstly, sexual violence committed in
certain geographical areas (e.g. Foca and Prijedor) has received
comparatively greater focus than other locations (e.g. Sarajevo and
Visegrad) (Verrall 2016). Secondly, at least in the ICTY’s early years, sex-
ual assaults against male victims were charged disproportionately more
than those involving female victims (Campbell 2007: 422-427).
Consequently, the ICTY documentary’s focus on sexual violence against
men and boys in the Tadi¢ case reflects rather than challenges the hierar-
chical manner in which male sexual violence was charged compared to
female sexual violence.®® Thirdly, the differential distribution of offence
categories charged at ICTY produced gendered patterns of testimony,
whereby women disproportionately testified to sexual violence while men
testified to a broad range of criminal conduct (Campbell 2007: 425-427).
Fourthly, certain types of charges, such as forced pregnancy, are noticeably
absent, while certain modes of liability, such as planning, ordering, or
instigating acts of sexual violence, are largely omitted from ICTY case law
(Verrall 2016: 329-330). Fifthly, prosecutions have unduly focused on the
widespread, systematic, or strategic use of sexual violence in conflict, at the
expense of sexual assaults perpetrated on a less extensive scale or in more
“opportunistic” manner (Jarvis and Vigneswaran 2016). Finally, the con-
nections between crimes of sexual violence and other forms of gender-
based violence in conflict are not adequately captured by the ICTY’s
jurisprudence (Campbell 2016: 228-229).

Sexual violence prosecutions have been hampered by inadequate inves-
tigations; the failure to accurately characterise and include sexual violence
offences on indictments; withdrawal of sexual violence charges during the
pre-trial phase; and insufficient evidence of sexual violence provided at
trial (Jarvis and Vigneswaran 2016). The perpetuation of gendered stereo-
types and misconceptions relating to wartime violence (Jarvis and
Vigneswaran 2016) and presence of structural impediments have also
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constituted significant barriers (Jarvis and Vigneswaran 2016; Jarvis and
Nabti 2016).* Overall, the ICTY has extended only partial and largely
affirmative forms of recognition to survivors of sexual violence.

Achieving justice as recognition for wartime disappearances has also
proven challenging. The state-level Law on Missing Persons (which came
into force in 2004) established the MPI to oversee the process of clarifying
the fate of missing persons, and provides for a Fund for Support to the
Families of Missing Persons (hereinafter: BiH Support Fund) as well as a
centralised database of all persons who went missing during the conflict.
The Law established the legal definition of a missing person.*® It empha-
sises the rights of families of missing persons to know the fate and where-
abouts of their missing relatives,*! and lays out principles for improving
the tracing process. Articles 46 outline the ongoing obligations of BiH
authorities to cooperate, provide, and exchange information with relevant
institutions and officials, as well as “to give all necessary assistance to
improve the tracing process and the process of resolving cases of disap-
pearances of persons in/from Bosnia and Herzegovina”.*? Article 21 pro-
vides for the creation of a centralised database by MPI, which would
encompass all records held by entity-level agencies and institutions, by
associations of families of the missing, and by international organisations
such as ICMP and ICRC.** It is intended that this database “will be sub-
ject to a rigorous verification process that will ensure its accuracy and elim-
inate political manipulation of numbers of missing persons”.** This law
has been interpreted as evidence of the commitment of BiH authorities to
resolve the issue of missing persons, and to uphold the rights of their rela-
tives (Crettol and La Rosa 2006: 357).

The task of locating, recovering, and identifying Bosnia’s missing is a
slow and complicated process, however. Significant efforts were made by
perpetrators to cover up the evidence of their crimes, making the task of
ascertaining the fate and whereabouts of disappeared persons very diffi-
cult.*® Locating their remains relies largely on witness reports, perpetrators
providing information, or information being provided by prosecutors,
meaning that many missing persons will never be found (ICMP Guide
n.d.: 12). The lack of accurate information about locations of individual
and mass graves*® remains a key barrier—“an extremely narrow circle of
people possess information ... mainly the perpetrators and order-issuing
authorities of mass crimes”.*” Recovering and identitying their remains is
also extremely challenging. Many were buried in mass graves located in
mines, quarries, forests, and rivers which are difficult to access, and often



ASSESSING GENDER JUSTICE FROM ABOVE: DISRUPTING THE TRIUMPHANT... 117

mined. Furthermore, the mortal remains of many victims were exhumed
after their initial burial and re-buried in a number of secondary and ter-
tiary grave sites, resulting in body parts being disarticulated and scattered
across multiple mass graves.*® Many grave sites therefore contain “co-
mingled” body parts, which must be re-associated and identified using
forensic technology.* Furthermore, not all missing persons are identifi-
able®*—either because DNA cannot be extracted from the mortal remains,
or because blood samples from surviving relatives are not available for DNA
comparison (ICMP Guide n.d.: 12). Furthermore, false identifications
were made in the past when traditional methods were used to identify mor-
tal remains. This situation not only fosters feelings of uncertainty among
families whose relatives have been identified following traditional identifica-
tion, but also prevents other remains that have already been located and
exhumed from being identified through DNA (ICMP 2014: 63).

Moreover, the search for missing persons has been “plagued by inces-
sant political obstruction, lack of cooperation between ethnic commis-
sions, jurisdiction issues and information manipulation” (Ali¢ 2008).
The RS Operative Team for Missing Persons (hereinafter “Operative
Team”) was established in Republika Srpska soon after the MPI became
operational, and has accused MPI of being both politicised and biased
against Bosnian Serbs. The Head of the Operative Team has criticised the
MPD’s slow progress in carrying out exhumations and identifications,
claiming that an average of only 25 Bosnian Serb bodies are now being
identified each year, compared to 320 before the MPI was operational.®!
The creation of the Operative Team “has reopened past conflicts between
institutions dealing with tracing missing persons ... [thereby] fostering a
climate of mistrust, overall confusion and animosity” (TRIAL 2010: 18).
A centralised database has yet to be finalised.®? The total number of miss-
ing persons therefore remains “a highly politicized and controversial
issue”.>® Furthermore, relevant governmental authorities have in many
cases failed to provide necessary information, and sign bilateral agree-
ments/protocols on regional cooperation which would enable missing
persons to be traced across the region of the former Yugoslavia (ICMP
2014: 135-1306).

In spite of these difficulties, by July 2014, the remains of over 25,000
missing persons, from a total of the 31,500 reported missing, had been
located (ICMP 2014: 11). Of these, almost 23,000 were successfully
identified (ICMP 2014: 64).>* Nevertheless, the fate and whereabouts of
9,000 wunaccounted persons remain unclear (ICMP 2014: 12).
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Furthermore, criminal trials have been hampered by a large backlog of
cases, inadequate witness protection and support,*® and the failure to ade-
quately codify the crime of enforced disappearance under domestic crimi-
nal legislation, which contributes towards impunity.>®

Justice as Redistribution

Achieving the gender justice envisaged in Fraser’s tripartite model requires
extensive state-sponsored, collective measures to achieve the significant
redistribution of material resources (Durbach and Chappell 2014). It also
entails the reversal of neo-liberal marketisation policies that prioritise pri-
vatisation and free-market reform processes over BiH citizens’ economic
rights and needs (e.g. Donais 2005). Overall, gender justice requires
structural transformations geared towards improving the social status of
war-affected women.

However, BiH lacks a state-wide law and comprehensive reparations
strategy which would uphold the rights of all survivors of SGBV to mea-
sures of restitution, compensation, rehabilitation, satisfaction, and guaran-
tees of non-repetition.”” At the international level, the ICTY Statute and
RPE provide for the restitution of property (or proceeds thereof) to their
rightful owners.*® Yet, the Tribunal has never exercised its power to order
restitution (Baig 2016: 290). Furthermore, the ICTY has no capacity to
provide compensation, but instead directs victims to submit claims for inju-
ries sustained to national courts or other competent bodies.*® This has
resulted in very few compensation claims being requested by victims on the
basis of ICTY judgements (Baig 2016: 290).

At the domestic level, the Criminal Procedures Code of BiH permits
victims to make financial claims through criminal proceedings; however,
until very recently, prosecutors and judges have not utilised this provision in
practice.®® Instead, victims have been instructed that they may take civil
action to pursue claims under property law (TRIAL 2011: 37-38).
However, there are multiple barriers to pursuing civil suits, including the
enforcement of statutes of limitations; the lack of identity protection in civil
courts; the use of pseudonyms for victims in criminal proceedings; and the
prohibitive cost of initiating civil claims in the absence of free legal aid
(TRIAL International 2016). The state-level Law on Missing Persons does
reinforce the right to reparations. Article 11 establishes that family mem-
bers “who were supported by the missing person and who are in need of
support, are entitled to monthly financial support”.¢! Article 18 also grants
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families a number of other rights—to temporary disposal of the property of
the missing person; coverage of funeral expenses; priority in employment
and education of children; health protection; and the right to mark the
place of burial and exhumation of missing persons.®* In addition, Article 19
obliges authorities to consider on a priority basis requests by unions or asso-
ciations of families of missing persons to financial and technical support.%
Nevertheless, the BiH Support Fund has not yet been established due to
disagreements between entity-level governments over its location and
financing.%* As a result, financial support is not yet available. No compre-
hensive programme has been implemented to provide either survivors of
wartime sexual violence or families of the missing across BiH with equal
access to reparation.

Entity-level legislation does enable survivors of wartime rape and fami-
lies of missing persons to apply for financial and material support (see also
Hronesova 2016). Within the Federation, the Law on Principles of Social
Protection, Protection of all Civilian Victims of War and Protection of
Families with Children of the Federation of BiH (hereinafter the FBiH Law
on Social Protection) explicitly recognises victims of sexual violence as a
separate category of civilian victims of war,®® entitling them to a monthly
pension of 540 KM (€276) and other benefits such as priority in employ-
ment, housing, and support in accessing healthcare.%® Within the RS, the
Law on the Protection of Civilian Victims of War in Republika Srpska (here-
inafter RS Law on Social Protection) provides financial and material
assistance to civilian victims who have suffered at least 60% bodily harm,
entitling survivors to between 100 and 350 KM (€52 to €179) depending
on the level of their bodily injury.®” Families of missing persons can also
apply for support under the FBiH and RS Laws on Social Protection—if
their missing relatives were civilian victims of war—or under the Law on
the Rights of Demobilized Soldiers and Their Families of the Federation of
Bosnia and Herzegovina or the Law on the Rights of Veterans, Military
Disabled and Families of Killed Soldiers of Republika Srpska—if their miss-
ing relatives were soldiers (TRIAL 2010: 53, footnotes 143 and 144).

These laws provide a limited measure of satisfaction since they bestow
recognition of the harms suffered by survivors and of the ongoing impact
on their lives, and provide limited measures of compensation. However,
they are highly problematic because they construct hierarchies of suffer-
ing, care, and support, and fail to provide effective redress. Firstly, disabled
war veterans are privileged over civilian victims of war in both the FBiH
and the RS—with the latter entitled to significantly lower allowances (70%
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of veterans’ allowances) and subject to a higher threshold of harm to
qualify for benefits (60% rather than 20% bodily damage). This preferential
treatment of war veterans, the vast majority of whom are men, is one
example of how “institutionalized, androcentric value patterns” (Fraser
2007: 26) become codified in post-war legislation.

Secondly, survivors of rape living in the Federation are privileged over
those living in Republika Srpska. Within the Federation, survivors of rape
and sexual violence are explicitly recognised as war victims without requir-
ing that they demonstrate physical damage. In Republika Srpska, 60%
bodily damage must be proven and psychological harms are not consid-
ered (TRIAL 2011: 29). Consequently, many survivors are not eligible for
assistance.®® In addition, survivors in the RS receive a much lower pension,
and are not entitled to preferential treatment in employment or to psycho-
logical and legal assistance as in the Federation (TRIAL 2011: 43). The
low pension available in Republika Srpska is not sufficient to cover the
basic needs of survivors.® Such legislation “institutionalises sexist maldis-
tribution” by denying survivors the resources required to participate as
equals in society (Fraser 2007: 28). It demonstrates how maldistribution
is produced through the boundaries of political community, which work
to exclude particular groups and individuals from being entitled to make
claims for just distribution (Fraser 2005: 7).

Thirdly, there are serious shortcomings in implementation. In the RS,
an application deadline of 31 January 2007 was imposed, excluding
many who were unable to submit applications in time.”® Sexual violence
survivors have also struggled to obtain the necessary medical documen-
tation to support their application.” In the Federation, survivors must
provide medical documentation dating no later than 1997 plus a certifi-
cate from a relevant NGO. However, many had not obtained medical
documentation by 1997.72 By 2012, only 707 of the estimated
20,000-50,000 victims of wartime rape and sexual violence had regis-
tered themselves as civilian victims of war.”® Relatives of missing persons
have also been forced to obtain a decision from local courts declaring
their relatives dead in order to qualify for support under entity laws
(TRIAL 2010: 59). These examples highlight how the decision-making
rules by which claims are debated and adjudicated (Fraser 2005: 7) deny
claimants just redistribution. In addition, although civilian victims of war
in the Federation can claim priority in the allocation of housing and
employment, this is not implemented in practice.”* Moreover, many sur-
vivors have been unable to access medical and psychological care, which
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are key aspects of rehabilitation. Some are living in communities where
there is limited access to mental health services, and others cannot afford
to pay for medicines and healthcare (Amnesty 2009: 52-57).

Justice as Representation

In addition to recognition and redistribution, achieving gender justice
also entails foregrounding women’s voices, experiences, interests, and
concerns in justice processes and institutions (Fraser 2005: 7, 2008: 14),
through meaningful participation and representation. Gender justice
requires responding to “ordinary-political misrepresentation”—whereby
gender-blind rules obstruct equal participation in justice processes—and
addressing injustices of misframing—whereby political boundaries deny
specific individuals and groups the opportunity to press claims for justice
(Fraser 2008: 18-19). As highlighted above, the process of locating,
recovering, and identifying missing persons has provided substantive
opportunities for women to actively participate in resolving the issue of
wartime disappearance, particularly through involvement in associations
of families of missing persons.”® In contrast, criminal trials have extended
only limited modes of participation and representation to survivors of
sexual violence.

The ICTY has undertaken a number of significant steps to address the
historical marginalisation of women and of SGBV survivors by interna-
tional legal institutions.”® Realising that gender expertise was crucial for
conducting effective sexual violence investigations and prosecutions, the
OTP incorporated dedicated mechanisms to focus attention, resources,
and policy on these crimes (Jarvis and Nabti 2016: 74-79; see also:
Goldstone and Dchon 2003: 123; Goldstone 2002: 280; Kuo 2002:
310). Chief Prosecutor Richard Goldstone appointed Patricia Viseur
Sellers as Legal Advisor for Gender Issues in 1994. Sellers was tasked with
providing expertise on gender issues within the Tribunal and with devel-
oping strategies for investigating and prosecuting sexual assaults
(Goldstone 2002: 282; Kuo 2002: 310; Sellers 2009: 307). A specialised
team was also established in 1995 under Nancy Paterson’s leadership to
investigate sexual assaults in Eastern BiH (Sellers 2009: 9; Mertus and
Hocevar Van Wely 2004: 12; Jarvis and Nabti 2016: 76). Other individuals
and groups within the OTDP acted as focal points for sexual violence (Jarvis
and Nabti 2016: 77).
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Moreover, the ICTY worked to secure witness testimony, particu-
larly from survivors of sexual violence, providing support and protec-
tion measures that have enabled survivors to participate as witnesses in
criminal trials. The VWS was established to provide counselling and
support to victims and witnesses, “particularly in cases of rape and sex-
ual assault”.”” “[DJue consideration” was to be given “to the employ-
ment of qualified women” in the appointment of staft to the VWS.”®
On this basis, Sellers and Okuizumi (1997: 50) argue that Rule 34 of
the ICTY’s RPE (on the Victims and Witnesses Section) attended both
to the needs of victims and witnesses of sexual assault and to the goal
of achieving a “gender-balanced” staff. In addition, as highlighted
above, Rules 69, 75, and 96 aim to encourage victim witnesses to come
forward, by providing a “receptive theater” in which to testify (Londras
2010: 302).

Partly as a result of these measures, women and survivors of sexual vio-
lence have taken on significant roles as witnesses in ICTY trials, albeit in
lesser numbers than men. As of mid-2015, 13% of the total 4,650 wit-
nesses to testity over the years are women.” Of these, a disproportionate
number have testified to sexual violence either against themselves or oth-
ers (University of North Texas & Victims and Witness Section 2016: 123).
Criminal trials have created opportunities for some survivors of wartime
violence to achieve public recognition of their suffering, to help bring
“closure” and “healing” through “cathartic” acts of testimony, to con-
front perpetrators by publicly accusing them of their crimes, to honour the
memory of those who suffered similar atrocities, and ultimately to see
perpetrators held accountable for the atrocities they committed (Mertus
2004: 111-112). In a rare study of Bosnian women’s experiences of testi-
fying about wartime sexual violence before the ICTY and BiH War Crimes
Chamber, multiple motivations for testifying were articulated (Mischkowski
and Mlinarevi¢ 2009: 50-64). The majority of women felt it was important
to testify (84%), and stated that they had done so in order to ensure that
perpetrators were punished (92%), to prevent re-occurrence and thereby
spare other women and girls from suffering similar experiences (73%), to
prove that they were victimised (67%), to help uncover the truth about
violence perpetrated against women in wartime (60%), to honour other
women who were also sexually assaulted (68%), and to fulfil promises
made to themselves and others (60%) (Mischkowski and Mlinarevi¢ 2009:
50-64).
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However, in addition to the barriers mentioned above, the full and
meaningful participation and representation of sexual violence survivors
at the ICTY was obstructed by potential witnesses experiencing trauma
and fatigue, unfamiliarity with the court process, inadequate support
structures, threats to their security and/or status in community, and
desire to shield their family (including children) from disclosure (Jarvis
and Vigneswaran 2016: 43).3° Failure to attend to redistributive jus-
tice, particularly victims’ rights to compensation, also discouraged
survivors from testifying (Brammertz et al. 2016: 364). The under-
representation of women within the OTP, and propensity of male
investigators and prosecutors to seek out male witnesses and feel less
comfortable interviewing female sexual violence victims (Jarvis and
Nabti 2016: 81), also resulted in lower rates of survivor participation in
criminal proceedings. Survivors were also denied rights to full partici-
pation as victims in criminal proceedings, and may participate in pro-
ceedings in the more limited role of witnesses, and then only by
invitation from one of the parties to trial. They are not kept informed
of proceedings, and may not have a lawyer present at their hearing (De
Brouwer 2005: 282).

Furthermore, a number of critiques have emerged regarding the
suitability and adequacy of criminal trials to provide justice for survi-
vors of rape and sexual violence in particular. It has been pointed out
by feminist scholars that many survivors find testifying in the adver-
sarial settings of post-conflict trials to be a particularly disempowering,
dehumanising, and re-traumatising experience, thus troubling assump-
tions about the therapeutic benefits of testimony (Mertus 2004 ). When
narrating their experiences of sexual violence, witnesses are constrained
by rules of evidence and procedure, and by narrow legal definitions of
rape, preventing survivors from speaking about their pain and suffering
in their own terms (Mertus 2004: 116-118; see also Franke 2006,
Staggs Kelsall and Stepakoff 2007). As Mischkowski and Mlinarevié
(2009: 50-64) reveal, although some survivors find relief through tes-
timony, experience moments of satisfaction, and relish the opportunity
to confront perpetrators in the courtroom, the majority (65% of those
questioned) described the experience of testifying in court as traumatic
and stressful. International legal rules and practices frequently reflect
and reinforce gendered hierarchies of power, constructing survivors of
wartime sexual violence as helpless, feminised victims (Campbell 2007,
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Mertus 2004), whose suffering symbolises communal narratives of
pain (Franke 20006).

It is against this background that a BiH-wide Programme for Victims of
Wartime Rape, Sexunl Abuse and Torture and Their Families in BiH was
being devised whilst I undertook fieldwork in 2011-2012. A policy frame-
work was drafted by BiH Ministry of Human Rights and Refugees, with
financial and technical support from UNFPA. It seeks to harmonise exist-
ing legal provisions across BiH, its entities, and cantons, and aims to
improve access to legal aid, health services, and social services for survi-
vors. The Programme aims to address the oversights and shortcomings of
existing policies and practices, and aspires to secure equal and effective
access to justice and to reparations across the country, in addition to rais-
ing public awareness of the issues facing survivors.®! Furthermore, a
Transitional Justice Strategy for BiH was drafted in 2012, partly in response
to the problems relating to the issue of missing persons. This Strategy aims
to accelerate the process of locating, recovering, and identifying missing
persons by: increasing the technical and professional capacity of key insti-
tutions involved (namely MPI and the police); supporting the full imple-
mentation of the Law on Missing Persons; amending Bosnia’s criminal
codes to adequately codify the crime of enforced disappearance; signing
bilateral agreements/protocols to regulate regional cooperation on trac-
ing missing persons; and by providing financial and technical support to
associations of families of missing persons to enable their active participa-
tion in resolving the fate and whereabouts of their loved ones.?? At the
time of writing, both these initiatives await approval by state and entity-
level governments, but remain delayed by ongoing political deadlock. This
highlights the difficulty of reimagining justice in a conflicted society where
actors (in this case state-level ministries and local-level NGOs) seeking
more gender-equitable forms of economic redistribution clash with the
interests of an ethno-national political elite (backed by consociational
forms of political representation) seeking to defend group specificity.®?

CONCLUSION

This chapter has provided a discourse analysis of a range of documentary
material that women in Bosnia receive or encounter in their interactions
with transitional justice institutions. My analysis highlighted how transi-
tional justice is conceptualised and legitimised by key policymakers and
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practitioners in their communications with victims, and survivors, and par-
ticularly women. It examined how women in Bosnia are being encouraged
as victims, as survivors, and /or as activists to embrace or accept particular
transitional justice policies and practices in a positive light, or alternatively
to conform to or comply with the expectations of policymakers and prac-
titioners. T] mechanisms open up, or alternatively close down, opportuni-
ties for women to develop and assert agency and resistance in the aftermath
of trauma. As is shown in subsequent emprical chapters, activist narratives
fall within a wide spectrum of responses ranging from acceptance and
compliance, through ambivalence, towards outright rejection and resis-
tance. The remainder of this study examines the ways in which women are,
on the one hand, drawn towards and at times feel empowered by, TJ dis-
courses and practices, or, on the other hand, feel oppressed by, or seek to
resist from, these projects. Women who have experienced, witnessed, and
survived various forms of wartime violence are not passive victims of
war who are entirely disempowered by their experiences and merely
acted upon by masculinist political and social institutions. Neither are
they superheroines of peacebuilding projects with the (innate) capacity
to resist and overcome numerous kinds of violence, domination, inequal-
ity, and oppression. These two essentialist stereotypes of victimhood and
heroism® are commonly drawn on to make sense of women’s relationship
to war and peace. Yet, these stereotypes are inadequate for understanding
the multiple and contradictory subject positions taken up by women in
conflict-affected settings and their capacities to demonstrate agency and
resistance. Women in (post-)conflict contexts should be recognised for
their abilities to foster and deploy different modes of agency—in varying
degrees and within different temporal, relational, and institutional con-
texts—as they attempt to widen access to justice, to challenge existing
inequalities, and to articulate new meanings of justice in order to improve
the lives of those marked by war.

NoOTES

1. Shepherd here draws on the work of Jacob Torfing who uses the term
“discourse-theoretical analysis” to distinguish the analytical strategies
employed by Ernesto Laclau and Chantal Moufte, and Michel Foucault,
from the work of Critical Discourse Analysis scholars such as Norman
Fairclough, Ruth Wodak, and Teun van Dijk.
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. This argument is made by Howson (1999: 402) on women’s compliance

with cervical screening. Compliance with TJ policies might be seen in a
similar light as a response to a technology of surveillance.

. ADVD copy obtained from the ICTY is held on file with author; also avail-

able online at http: //www.icty.org/sid /10949 (accessed 7 January 2014).

. Description provided from ICTY Outreach available online at http://

www.icty.org/sid /10949 (accessed 7 January 2014).

. The events were held in Sarajevo, Tuzla, Mostar, and Prijedor in May and

June 2012. T attended the Mostar and Prijedor events.

. On the neglect of sexual violence crimes by Nuremburg and Tokyo

Tribunals, see Askin (1997).

. On the contextualisation of sexual violence through the selection of crimes

charged see: Baig et al. (2016).

. These four cases are also highlighted as “landmark cases” on the ICTY’s

website. See: ICTY, Outreach: Crimes of Sexual Violence: Landmark Cases,
available at http: //www.icty.org/sid /10314 (accessed 28 October 2013).

. ICTY, Rules of Procedure and Evidence, Rule 96, UN Doc. IT/32/Rev.

49, (2013), available at: http://www.icty.org/x/file /Legal%20Library/
Rules_procedure_evidence /IT032Rev49_en.pdf (accessed 28 October
2013).

Trial Chamber in case of Muci¢ et al., quoted in http: / /www.icty.org/en/
in-focus/crimes-sexual-violence /innovative-procedures  (accessed 4
December 2016).

ICTY, Rules of Procedure and Evidence, Rule 75 (B) (iii).

Ibid., Rule 34(A) (ii).

ICTY, Chambers; available at http: / /www.icty.org/en/about/chambers/
former-presidents (last accessed 20 December 2016).

ICTY, Office of the Prosecutor; available at http://www.icty.org/en/
about/office-of-the-prosecutor (last accessed 20 December 2016).
According to the ICTY website, of the eight permanent judges currently
serving, none are female, whilst nine of the 43 individuals to have previ-
ously served as permanent judges are women. This makes a total of 51 past
and present permanent judges, of which nine (18%) were women.ICTY,
Chambers; available at http://www.icty.org/en/about/chambers/judges
(last accessed 20 December 2016).

See discussion in Jarvis and Vigneswaran (2016: 56).

On women’s advocacy in establishing the ICTY, see for example Mertus
and Hocevar Van Wely (2004).

As investigators pointed out to Mertus (2008: 1320), there would have
been “few” witnesses testifying at the ICTY, particularly in sexual violence
cases, were it not for the work of NGOs from the region.
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As Hromadzi¢ (2007) has highlighted in her analysis of two collections of
testimonies, Bosnian women articulated agency and resistance even in the
midst of victimisation—for example by devising ways to escape captivity, by
physically resisting and attacking perpetrators, by protecting other women
from violence, or by befriending rapists to escape gang rapes.

As Franke (2006: 821) notes: “To bear witness requires that victims pose
themselves and their memories in a way that allows them to be harvested
by judicial actors in the service of larger goals of justice.”

On the “trauma of rape” as a significant lay discourse, see for example
Gavey and Schmidt (2011).

Transcript of Kunarac Trial; available at www.icty.org/x/cases/kunarac/
trans/en,/000426ed.htm (accessed 28 October 2013).The agency dis-
played by this witness was highlighted by Mertus (2004: 123).

Transcript of Kunarac Trial; available at www.icty.org,/x/cases/kunarac/
trans/en,/000426ed.htm (accessed 28 October 2013).

Copy held on file with author; also available online at http: //www.ic-mp.
org/wp-content/uploads /2007 /11 /locating-and-identifying-missing-
persons-a-guide-for-families-in-bih.pdf (accessed 7 January 2014).

In 2011, ICMP organised an outreach project in which a series of town
hall meetings were held throughout Bosnia on the topic “The Search for
the Missing: Public Outreach and Access to Information”.

“Factual” or “forensic truth” was defined in the Final Report of South
Africa’s Truth and Reconciliation Commission as “the familiar legal or sci-
entific notion of bringing to light factual, corroborated evidence” (cited in
Wilson 2001: 36).

Further details of ICMP’s forensic accreditation and quality management
system are provided on its website: http: / /www.ic-mp.org/icmp-forensic-
accreditation-and-quality-management,/ (accessed 8 January 2014).

By comparison, “ICMP” appears 101 times, “MPI” 51 times, and “Bosnia”
70 times.

For further information, see: Juhl (2016).

A more recent stocktaking report issued by ICMP (2014: 62-63) high-
lighted that many misidentifications were made, particularly during the
war and in the early post-war years.

Campbell (2007: 415) points out that although sexual violence offences
are prohibited under humanitarian law, they were not adequately defined
until key trial decisions were reached by the ICTY and its sister tribunal,
the ICTR.

Article 27 of IV Geneva Convention (1949), cited in Sellers (n.d.), p. 8
Note 23.
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Key ICTY and ICTR cases featuring rape and sexual violence that made
significant advances in jurisprudence in this area include: Prosecutor v
Akayesn, ICTR-96-4-T (2 September 1998), Prosecutor v Furundzija,
1T-95-17/1-T (10 December 1998); Prosecutor v Kunarac, Kovaé and
Vikovié, 1T-96-23-T & IT-98-30/1-T (22 February 2001); Prosecutor v
Kunarac, Kovaté and Vukovic IT-96-23 &IT-96-23 /1-A (12 June 2002);
Prosecutor v Gacumbitsi, ICTR-2001-64-A (7 July 2006).For analysis of
efforts to prosecute gender crimes, see Askin (1997, 1999, 2003);
Brammertz and Jarvis (2016); de Brouwer (2005); Campbell (2004,
2007); Gardam and Jarvis (2001).

See Article 5(g) of the ICTY Statute; available at http://www.icty.org/
en/documents/statute-tribunal (accessed 11 September 2017)

BiH locations include Banja Luka, Bijeljina, Bosanski éamac, Brcko,
Bosanska Krupa, Bosanski Petrovac, Doboj, Donji Vakuf, Foca, Gacko,
Hadzi¢i, Kalinovik, Kotor Varos, Novo Sarajevo, Prijedor, Rogatica, Sanski
Most, Srebrenica, Tesli¢, Visegrad, Vlasenica, Vogosca,

Sexual violence was perpetrated during takeovers, in prison settings, and
during forcible expulsion campaigns.

As of September 2016, 78 individuals (48% of the 161 total accused per-
sons) prosecuted at ICTY have had acts of sexual violence included in their
indictments. Of these, 32 were convicted, 14 acquitted, 6 transferred to
national jurisdictions, 14 have seen their indictments withdrawn or pro-
ceedings terminated, and 11 are currently involved in ongoing proceed-
ings (of which one is at the trial stage, two in retrial and eight are before
the Appeals Chamber). Within BiH, the State Court of BiH had tried 71
individuals and convicted 33 by 2013. Criminal proceedings before the
courts of the Federation, RS, and Bréko District have resulted in 45 defen-
dants and 34 convictions by 2014.ICTY, Crimes of Sexual Violence: In
Numbers, available at http://www.icty.org/sid /10586 (last accessed 20
December 2016); OSCE (2014, 2015).

Jarvis and Vigneswaran (2016: 56) note that the OTP was criticised by
women’s groups for seemingly prioritising charges of sexual violence
against male victims over those involving female victims in the Tadi¢ case.
Jarvis and Nabti (2016: 95 n.145) argue that the Tadi¢ case illustrates the
OTP’s early difficulties in conceptualising female sexual violence as a vio-
lent crime such as torture, compared to male sexual violence.

These include the lack of sexual violence and gender expertise among
judges and prosecutors, and the failure to develop a comprehensive policy
on sexual violence crimes.

Article 2.1 defines a “missing person” as a “person about whom his family
has no information and/or is reported missing on the basis of reliable
information as a consequence of the armed conflict that happened on the
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territory of the former SFRY ... between 30 April 1991 and 14 February
1996” Article 2.1, Law on Missing Persons of Bosnia and Herzegovina,
cited in Ministry for Human Rights and Refugees of Bosnia and
Herzegovina, Application of the Law on Missing Persons of Bosnin and
Herzegovina, Sarajevo, 2006; available at http: //www.ic-mp.org,/wp-con-
tent/uploads,/2007 /11 /vodic_web_en.pdf (accessed 31,/12/13).

Article 3 affirms that “families of missing persons have the right to know
the fate of their missing family members and relatives, their place of (tem-
porary) residence or, if dead, the circumstances and cause of death and
location of burial, if such location is known, and to receive the mortal
remains”.Article 3, Ibid.

Article 4, Ibid.

Article 21, Ibid.

Statement obtained from ICMP website: http://www.ic-mp.org/icmp-
worldwide /southeast-europe /bosnia-and-herzegovina (accessed
22/01/14).

There are various definitions of mass graves. The final report of the United

Nations Commission of Experts to the former Yugoslavia defines a mass
grave as any site which is intended as a place of permanent interment from
which the bodies are prevented from being moved by natural elements,
and which contain two or more bodies. The Commission identified four
types of mass graves differentiated according to whether the persons con-
tained were lawfully killed and/or buried in accordance with the Geneva
Conventions. These are (i) sites containing bodies of not unlawfully killed
civilians or combating soldiers, buried in a proper ways; (ii) sites containing
such bodies, buried in an improper way; (iii) sites containing the bodies of
victims of mass killing, buried in a proper way; (iv) sites containing such
bodies, buried in an improper way.UN Doc S/1994 /674, Annex X, sec-
tion IT A.

Marko Jurisi¢, Director of BiH Missing Persons’ Institute, Address atr
Commemoration of International Day of the Disappeared, Brcko,
29/08/11.

Amor Masovié, Director of BiH Missing Persons’ Institute, Personal
Interview, Sarajevo, 04/11/11.

ICMP, Student Presentation for Summer Research University, Sarajevo, 4
July 2011.

Amor Masovi¢, Director of BiH Missing Persons’ Institute, Personal
Interview, Sarajevo, 04,/11/11.

Amor Masovi¢, Director of BiH Missing Persons’ Institute, Personal
Interview, Sarajevo, 04/11/11.

Goran Krémar, Head of Republika Srpska Operative Team for Missing
Persons, Personal Interview, Banja Luka, 17,/10/11.
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EU Delegation to BiH and ICMP, “Missing persons: progress made but
more for BiH authorities to do”, Press Release, Sarajevo, 30 August 2013;
available at http://www.delbih.ec.europa.cu/News.aspx:newsid=5842&
lang=EN (accessed 22,/01,/14).

Human Rights Council, “Mission to Bosnia and Herzegovina”, Report of
the Working Group on Enforced or Involuntary Disappearances, A/
HRC/16,/48/Add.1, New York: United Nations, 2010, paragraph 21;
available at http://daccess-dds-ny.un.org/doc/UNDOC/GEN/
G10/179,/40/PDF/G1017940.pdf?OpenElement (accessed 22 January
2014).

According to ICMP (2014: 64 and 103), a total of 22,984 out of 32,152
persons missing from BiH were identified by 31 July 2014. In addition,
the remains of at least 2,664 unidentified individuals have been located and
exhumed, but remain unidentified. Consequently, 2,664 unique DNA
profiles have been established from remains but are unmatched to family
reference samples).

The latest figures from the ICTY, for example, highlight that 161 individu-
als have been indicted for war crimes committed across the former
Yugoslavia, of which 83 were convicted, 19 acquitted, 13 transferred to
national courts for trials in the region, 37 have seen their indictments with-
drawn or proceedings terminated, and 7 are currently involved in ongoing
proceedings. No separate statistics are available for war crimes trials involv-
ing enforced disappearances.ICTY, Infographics: ICTY Facts & Figures,
available at http://www.icty.org/sid /11186 (accessed 3 February 2017).
Enforced disappearance is not included in the Statute of the ICTY; the
Criminal Code of BiH recognises “enforced disappearance” as a criminal
offence only within the context of crimes against humanity and not as an
autonomous offence; and the crime is not codified at all within entity-level
Criminal Codes.Human Rights Council, “Mission to Bosnia and
Herzegovina”, Report of the Working Group on Enforced or Involuntary
Disappearances, A/HRC/16/48/Add.1, New York: United Nations,
2010, paragraphs 12-13, 52-56.

These are the key measures of reparations outlined in the UN Basic
Principles and Guidelines on the Right to a Remedy and Reparation for
Victims of Gross Violations of International Human Rights Law and
Serious Violations of International Humanitarian Law (UN 2005).
Restitution encompasses measures to restore the victims to her/his original
situation before the violation, including restoration of property rights,
employment, citizenship, liberty or residency status. Compensation should
be made for economically assessable damage including physical or mental
harm, lost opportunities including employment, education, and social ben-
efits, and material and moral damages, and costs required for legal or
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expert assistance. Rebabilitation measures aim to address physical or psy-
chological harms, through medical and psychological care, as well as legal
and social services. Measures of satisfaction include symbolic measures
such as fact-finding and truth-secking measures, the location, recovery,
identification, and reburial of missing persons, official declaration or judi-
cial decision restoring the dignity, reputation, and rights of the victim and
her/his relatives, public apologies, judicial and administrative sanctions
against persons liable for the violations, commemorations and tributes to
the victims. Guarantees of non-vepetition encompass measures such as insti-
tutional reform.

See Article 24(3) of the ICTY Statute and Rules 98 ze7 (B) and 105 of the
RPE. Statute available at: http://www.icty.org/en/documents/statute-
tribunalRPE available at: http://www.icty.org/en/documents/rules-pro-
cedure-evidence (Accessed 11 September 2017).

See Rule 106 of the RPE. Available at: http://www.icty.org/en/docu-
ments/rules-procedure-evidence (Accessed 11 September 2017)

Human Rights Council, A/HRC/11/6/Add.3 (2013), paragraph 94.
Article 11, Law on Missing Persons of Bosnia and Herzegovina, cited in
Ministry for Human Rights and Refugees of Bosnia and Herzegovina,
Application of the Law on Missing Persons of Bosnia and Herzegovina,
Sarajevo, 2006.

Article 18, Ibid.

Article 19, Ibid.

Statement obtained from ICMP website: http://www.ic-mp.org/icmp-
worldwide /southeast-europe /bosnia-and-herzegovina (accessed
22/01/14).

This category was created only in 2006, following intensive lobbying from
civil society organisations. Previously, only those who had suffered at least
60% bodily harm were eligible for support, meaning that many rape survi-
vors were ineligible.

Human Rights Council, A/HRC/11/6/Add.3 (2013), paragraph 48.
Ibid., paragraph 46.

Lejla Mamut, Human Rights Coordinator, TRIAL, Personal Interview,
Sarajevo, 13/04/11.

This point was raised during the consultation meeting I attended in
Prijedor (RS).

This deadline excluded, for example, those living outside BiH, those with-
out necessary documentation, those who were unaware of the law’s exis-
tence, and those whose health problems prevented them from making
claims.

Dragisa Andri¢, Visegrad Camp Detainees Association, Personal Interview,
Visegrad, 02,/05/12.
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Alisa Muratcaus, Association of Concentration Camp Survivors, Canton
Sarajevo, Personal Interview, Sarajevo, 21,/10/11.

Husi¢ (2013: 100) notes that by 2012, only 707 of the estimated 10,000—
50,000 victims of wartime rape and sexual violence had registered them-
selves as civilian victims of war. There are a number of reasons for this low
figure, raised at a number of consultation meetings I attended during field-
work. Some victims died during the war or in its aftermath, whilst others
moved abroad and did not return to Bosnia. Some survivors have been
unable to register due to the restrictions outlined in this section; and oth-
ers have been unwilling to register due to the lack of trust in institutions
dealing with this issue.

This point was raised during a consultation meeting.

ICMP (2014: 123) notes that within BiH, 35 associations of families of
missing persons were active in 2014.

As Chappell (2015: 37) asserts: “Men have been the ‘rule makers’ of
international law — the judges, lawyers, diplomats, and officials who have
set the agenda. [...] The corollary of men’s traditional dominance of
international law has been women’s absence, which has resulted in wom-
en’s voices — as judges and advocates as well as victims and perpetrators of
war and conflict — being silenced, sometimes intentionally and sometimes
inadvertently ...”.

ICTY, Rules of Procedure and Evidence, Rule 34(A) (ii), UN Doc.
IT/32/Rev. 49, (2013), available at http://www.icty.org/x/file/
Legal%20Library /Rules_procedure_evidence /IT032Rev49_en.pdf

ICTY, Rules of Procedure and Evidence, Rule 34(A) (ii), UN Doc.
IT/32/Rev. 49, (2013), available at http://www.icty.org/x/file/
Legal%20Library/Rules_procedure_evidence /IT032Rev49_en.pdf

Of the total 4650 witnesses, almost 50% were from Bosnia.ICTY, Witness
Statistics; available at http://www.icty.org/sid/10175 (last accessed 1
February 2017).

Furthermore, Stover (2005: 98) notes that the majority of ICTY witnesses
he interviewed experienced the failure of witness protection measures—the
fact they testified was well known in their communities, leaving them open
to recriminations on their return.

In 2012 I attended 5 of the 12 consultative meetings organised across BiH
by the BiH Ministry for Human Rights and Refugees where this Draft
Programme was discussed.

BiH Ministry of Justice and Ministry of Human Rights and Refugees,
Strategy of Tramsitional Justice in Bosnin-Herzegovina, Sarajevo: 2012,
pp. 36-38.
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83. On the problems of consociationalism from a feminist perspective in BiH
and other post-conflict contexts see Byrne and McCulloch (2012).

84. Essentialism, as Grosz (1995: 47) explains, denotes the “attribution of a
fixed essence to women”, for example on the grounds of biology, nature,
or universality. This masks the thoroughly social construction of “woman”,
“gender”, and “femininity” through discourse and social practices—as
Susan Hekman (1995: 196) notes, the “essentially feminine subject” is
constructed in opposition to the modernist masculine subject as “passive,
irrational, and overly emotional by masculinist structures of domination”,
defining woman as “wholly passive, the dupe of social forces”.

BisrLioGraPHY

Anes Alié, ‘Missing Persons, Ever-Present Divide,” ISN: ETH Zurich, 2008.; avail-
able at http://www.isn.ethz.ch /isn/Current-Affairs /Security-Watch /
Detail /20ts591=4888CAA0-B3DB-1461-98B9-E20E7B9C13D4&lIng=cn
&id=88510 (accessed 1,/01,/14)

Amnesty International, Whose Justice? The Women of Bosnia and Herzegovina arve
Still Waiting, London: Amnesty International, 2009.; available at http: //www.
amnesty.org.uk /uploads/documents/doc_19728.pdf

Kelly Dawn Askin, War Crimes Against Women: Prosecution in International War
Crimes Tribunals, Dordrecht, Netherlands: Martinus Nijhoff Publishers, 1997

Kelly Dawn Askin, ‘Sexual Violence in Decisions and Indictments of the Yugoslav
& Rwandan Tribunals: Current Status,” American Journal of International
Law, Vol. 93,1999, pp. 97-123

Kelly Dawn Askin, ‘Prosecuting Wartime Rape and Other Gender-Related Crimes
Under International Law: Extraordinary Advances, Enduring Obstacles,’
Berkeley Journal of International Law, Vol. 21, 2003, pp. 288-349

Rob Barsony. Sexual Violence and the Triumph of Justice. Executive Producer:
Nerma Jeladi¢, Distributor: International Tribunal for the Former Yugoslavia,
2012

Laurel Baig, ‘Sentencing for Sexual Violence Crimes,” in Serge Brammertz and
Michelle Jarvis, Prosecuting Conflict-Related Sexual Violence ar the ICTY,
Oxford: Oxford University Press, 2016, pp. 262-298

Laurel Baig, Michelle Jarvis, Elena Martin Salgado and Giulia Pinzauti,
‘Contextualizing Sexual Violence: Selection of Crimes,” in Serge Brammertz
and Michelle Jarvis, Prosecuting Conflict-Related Sexual Violence at the ICTY,
Oxford: Oxford University Press, 2016, pp. 172-219

Serge Brammertz and Michelle Jarvis, eds., Prosecuting Conflict-Relnted Sexunl
Violence at the ICTY, Oxford: Oxford University Press, 2016

Serge Brammertz, Michelle Jarvis and Lada Soljan, ‘Using the OTP’s Experience
with Sexual Violence Prosecutions as a Springboard for Building National


http://www.isn.ethz.ch/isn/Current-Affairs/Security-Watch/Detail/?ots591=4888CAA0-B3DB-1461-98B9-E20E7B9C13D4&lng=en&id=88510
http://www.isn.ethz.ch/isn/Current-Affairs/Security-Watch/Detail/?ots591=4888CAA0-B3DB-1461-98B9-E20E7B9C13D4&lng=en&id=88510
http://www.isn.ethz.ch/isn/Current-Affairs/Security-Watch/Detail/?ots591=4888CAA0-B3DB-1461-98B9-E20E7B9C13D4&lng=en&id=88510
http://www.amnesty.org.uk/uploads/documents/doc_19728.pdf
http://www.amnesty.org.uk/uploads/documents/doc_19728.pdf

134 4 <“THE TRIUMPH OF JUSTICE”? EXAMINING OFFICIAL DISCOURSE...

Capacity,” in Serge Brammertz and Michelle Jarvis, Prosecuting Conflict-Related
Sexunl Violence at the ICTY, Oxford: Oxford University Press, 2016,
pp- 335-378

Anne-Marie L.M. de Brouwer, Supranational Criminal Prosecution of Sexual
Violence: The ICC and the Practice of the ICTY and the ICTR, Antwerpen and
Oxford: Intersentia, 2005

Siobhan Byrne and Allison McCulloch, ‘Gender, Representation and Power-
Sharing in Post-Conflict Institutions,” International Peacekeeping, Vol. 19, No.
5,2012, pp. 565-580

David Campbell, ‘Post-Structuralism,” in Tim Dunne, Milja Kurki and Steve
Smith, eds., International Relations Theories: Discipline and Diversity,
pp- 204-228, Oxford: Oxford University Press, 2007, pp. 203-228

Kirsten Campbell, “The Trauma of Justice: Sexual Violence, Crimes Against
Humanity and the International Criminal Tribunal for the Former Yugoslavia,’
Social Legal Studies, Vol. 13, No. 3, 2004, pp. 329-350

Kirsten Campbell, ‘The Gender of Transitional Justice: Law, Sexual Violence and
the International Criminal Tribunal for the Former Yugoslavia,” International
Journal of Transitional Justice, Vol. 1, No. 3, 2007, pp. 411431

Kirsten Campbell, ‘Gender Justice Beyond the Tribunals: From Criminal
Accountability to Transformative Justice,” AJIL, 110, 2016, pp. 227-233

Louise Chappell, The Politics of Gender Justice at the International Criminal
Court: Legacies and Legitimacy, Oxtord: Oxford University Press, 2015

Hilary Charlesworth, ‘Feminist Methods in International Law,” American Journal
of International Law, Vol. 93, No. 2, 1999, pp. 379-394

Monique Crettol and Anne-Marie La Rosa, “The Missing and Transitional Justice:
The Right to Know and the Fight Against Impunity,” International Review of
the Red Cross, Vol. 88, No. 862, 2006, pp. 355-362

Donais, Timothy, The Political Economy of Peacebuilding in Post-Dayton Bosnin.
Abingdon: Routledge, 2005.

Roxanne Lynn Doty, ‘Foreign Policy as Social Construction: A Post-Positivist
Analysis of US Counterinsurgency Policy in the Phillippines,” International
Studies Quarterly, Vol. 37, No. 3, 1993, pp. 297-320

Roxanne Lynn Doty, Imperial Encounters: The Politics of Representation in North-
South Relations, Minneapolis, MN: University of Minnesota Press, 1996

Andrea Durbach and Louise Chappell, ‘Leaving Behind the Age of Impunity,’
International Feminist Journal of Politics, Vol. 16, No. 4, 2014, pp. 543-562

Jenny Edkins, Missing: Persons and Politics, New York: Cornell University Press, 2011.

Karen Engle, ‘Feminism and Its (Dis)contents: Criminalizing Wartime Rape in
Bosnia and Herzegovina,” The American Journal of International Law, Vol. 99,
No. 4, 2005, pp. 778-816

Katherine M. Franke, ‘Gendered Subjects of Transitional Justice,” Columbin
Journal of Gender and Law, Vol. 15, 2006, pp. 813-828



BIBLIOGRAPHY 135

Nancy Fraser, ‘Reframing Justice in a Globalizing World,” New Left Review, Vol.
36, 2005, pp. 1-19

Nancy Fraser, ‘Feminist Politics in the Age of Recognition: A Two-Dimensional
Approach to Gender Justice,” Studies in Social Justice, Vol. 1, No. 1, 2007,
pp- 23-35

Nancy Fraser, Scales of Justice: Reimagining Political Space in a Globalizing World.
Cambridge: Cambridge University Press, 2008

Judith G. Gardam & Michelle J. Jarvis, Women, Armed Conflict, and International
Law, The Hague: Kluwer Law International, 2001

Nicola Gavey and Johanna Schmidt, “Trauma of Rape” Discourse: A Double-
Edged Template for Everyday Understandings of the Impact of Rape?’, Violence
Against Women, April 2011, Vol. 17, No. 4, pp. 433-456

Richard J. Goldstone, ‘Prosecuting Rape as A War Crime,” Case Western Reserve
Journal of International Law, Vol. 34, 2002, pp. 277-286

Richard J. Goldstone and Estelle A. Dehon, ‘Engendering Accountability: Gender
Crimes Under International Criminal Law,” New England Journal of Public
Policy, Vol. 19, No. 1., Article 8, 2003, pp. 121-145

Barbara Goy, Michelle Jarvis and Giulia Pinzaui, ‘Contextualizing Sexual Violence
and Linking it to Senior Officials: Models of Liability,” in Serge Brammertz and
Michelle Jarvis, Prosecuting Conflict-Related Sexual Violence at the ICTY,
Oxford: Oxford University Press, 2016, pp. 220- 261

Elizabeth Grosz, Space, Time, and Perversion, New York: Routledge, 1995

Heidi Nichols Haddad, ‘Mobilizing the Will to Prosecute: Crimes of Rape at the
Yugoslav and Rwandan Tribunals’, Human Rights Review, Vol. 12, No. 1,
2011, pp. 109-132

Susan Hekman, ‘Subjects and Agents: The Question for Feminism,” in Judith
Kegan Gardiner, ed., Provoking Agents: Theorizing Gender and Agency, Urbana:
University of Illinois Press, 1995, pp. 194-207

Alexandra Howson, ‘Cervical Screening, Compliance and Moral Obligation,’
Sociology of Henlth and Iliness, Vol. 21, No. 4, 1999, pp. 401425

Azra Hromadzi¢, ‘Challenging the Discourse of Bosnian War Rapes,’ in Janet Elise
Johnson and Jean C. Robinson, eds., Living Gender After Communism,
Bloomington, IN: Indiana University Press, 2007, pp. 169-184

Sabiha Husi¢, “‘Women Victims of War,” in Edita Miftari, ed., Annex to the 3rd
Alternative Report on the Implementation of CEDAW and Women’s Human
Rights in Bosnin and Herzegovina, Sarajevo: Sarajevo Open Center, 2013,
pp- 97-102

International Commission on Missing Persons (ICMP), Locating and Identifying
Missing Persons: A Guide for Families in Bosnin and Herzegovina, Sarajevo:
ICMP, n.d. (undated)

International Commission on Missing Persons (ICMP), 2014. Bosnia and
Herzegovina Missing Persons from the Armed Conflicts of the 1990s: A Stocktaking.
Sarajevo: International Commission on Missing Persons (ICMP).



136 4 <“THE TRIUMPH OF JUSTICE”? EXAMINING OFFICIAL DISCOURSE...

Michelle Jarvis, ‘Overview: The Challenge of Accountability for Conflict-related
Sexual Violence Crimes,’ in Serge Brammertz and Michelle Jarvis, Prosecuting
Conflict-Related Sexunl Violence at the ICTY, Oxford: Oxford University Press,
2016, pp. 1-18

Michelle Jarvis and Najwa Nabiti, ‘Policies and Institutional Strategies for Successful
Sexual Violence Prosecutions,” in Serge Brammertz and Michelle Jarvis,
Prosecuting Conflict-Related Sexual Violence at the ICTY, Oxtord: Oxford
University Press, 2016, pp. 73-110

Michelle Jarvis and Kate Vigneswaran, ‘Challenges to Successful Outcomes in
Sexual Violence Cases,” in Serge Brammertz and Michelle Jarvis, Prosecuting
Conflict-Related Sexual Violence at the ICTY, Oxtord: Oxford University Press,
2016, pp. 33-72

Kirsten Juhl, ‘The politicisation of the Missing Persons Issue in Bosnia and
Herzegovina,” The International Journal of Human Rights, Vol. 20, No. 1,
2016, pp. 1-32

Peggy Kuo, ‘Prosecuting Crimes of Sexual Violence in an International Tribunal,’
Case Western Reserve Journal of International Law, Vol. 34,2002, pp. 305-321

Mark Laffey and Jutta Weldes, ‘Methodological Reflections on Discourse Analysis,’
Symposium: Disconrse and Content Analysis, Qualitative Methods, Spring 2004,
pp- 28-30

Fiona de Londras, ‘Prosecuting Sexual Violence in the Ad hoc International
Criminal Tribunals for Rwanda and the Former Yugoslavia,” in Martha
Albertson Fineman, ed., Transcending the Boundaries of Law: Generations of
Feminism and Legal Theory, New York: Routledge, 2010, pp. 290-304

Julie Mertus, ‘Shouting from the Bottom of the Well: The Impact of International
Trials for Wartime Rape on Women’s Agency,” International Feminist Journal
of Politics, Vol. 6, No. 1, 2004, pp. 110-128

Julie Mertus, “When Adding Women Matters: Women’s Participation in the
International Criminal Tribunal for the Former Yugoslavia.” Seton Hall Law
Review, Vol. 38, No. 4, 2008, pp. 1297-1326

Jule Mertus and Olja Hocevar Van Wely, ‘Women’s Participation in the
International Criminal Tribunal for the former Yugoslavia (ICTY): Transitional
Justice for Bosnia and Herzegovina”,” Women Waging Peace Policy Commission,
July 2004.; available at http: / /www.peacewomen.org/assets /file /PWandUN /
UNImplementation/SecurityCouncil /ICTY /women_s_participation_in_the_
international_criminal_tribunal_for_the_former_yugoslavia_icty_transitional _
justice_for_bosnia_and_herzegovina.pdf (accessed 28 December 2013)

Jennifer Milliken, ‘The Study of Discourse in International Relations: A Critique
of Research and Methods,” European Journal of International Relations, Vol. 5,
No. 2, 1999, pp. 225-254

Gabriella Mischkowski and Gorana Mlinarevi¢, The Trouble with Rape Trials —
Views of Witnesses, Prosecutors and Judges on Prosecuting Sexualised Violence


http://www.peacewomen.org/assets/file/PWandUN/UNImplementation/SecurityCouncil/ICTY/women_s_participation_in_the_international_criminal_tribunal_for_the_former_yugoslavia_icty_transitional_justice_for_bosnia_and_herzegovina.pdf
http://www.peacewomen.org/assets/file/PWandUN/UNImplementation/SecurityCouncil/ICTY/women_s_participation_in_the_international_criminal_tribunal_for_the_former_yugoslavia_icty_transitional_justice_for_bosnia_and_herzegovina.pdf
http://www.peacewomen.org/assets/file/PWandUN/UNImplementation/SecurityCouncil/ICTY/women_s_participation_in_the_international_criminal_tribunal_for_the_former_yugoslavia_icty_transitional_justice_for_bosnia_and_herzegovina.pdf
http://www.peacewomen.org/assets/file/PWandUN/UNImplementation/SecurityCouncil/ICTY/women_s_participation_in_the_international_criminal_tribunal_for_the_former_yugoslavia_icty_transitional_justice_for_bosnia_and_herzegovina.pdf

BIBLIOGRAPHY 137

During the War in the Former Yugoslavia, Cologne: Medica Mondiale e.V.,
2009.; available at http://www.peacewomen.org/assets/file /lawref_thetrou-
blewithrapetrialsformeryugoslavia_medicamondiale_dec2009.pdf (accessed 29
December 2013)

Claire Moon, Narrating Political Reconciliation: South Africa’s Truth and
Reconcilintion Commission, Lanman, MD and Plymouth: Lexington Books,
2008

Najwa Nabti and Saeeda Verrall, ‘Annex A: The Picture of Sexual Violence in the
Former Yugoslavia Conflicts as Reflected in ICTY Cases,” in Serge Brammertz
and Michelle Jarvis, Prosecuting Conflict-Related Sexual Violence at the ICTY,
Oxford: Oxford University Press, 2016, pp. 387427

OSCE, Combating Impunity for Conflict-Related Sexual Violence in Bosnia and
Herzegovina: Progress and Challenges: An Analysis of Criminal Proceedings
before the Court of Bosnia and Herzegovina between 2005 and 2013. Sarajevo:
Organization for Security Cooperation in Europe (OSCE), 2014.

OSCE, Combating Impunity for Conflict-Related Sexunl Violence in Bosnia and
Herzegovina: Progress and Challenges: An Analysis of Criminal Proceedings
before the Courts of the Federation of Bosnia and Herzegovina, Republika Srpska
and Brtko District between 2004 and 2014. Sarajevo: OSCE, 2015

Louise Phillips and Marianne Jorgensen, Discounrse Analysis as Theory and Method,
London: Sage, 2002

Patricia Viseur Sellers, ‘Gender Strategy is Not Luxury for International Courts
Symposium: Prosecuting Sexual and Gender-Based Crimes Before
Internationalized Criminal Courts,” American University Journal of Gender,
Social Policy & the Law, Vol. 17, No. 2, 2009, pp. 327-335

Patricia Viseur Sellers, The Prosecution of Sexunl Violence in Conflict: The Importance
of Human Rights as Means of Interpretation, OHCHR, (n.d.); available at
http:/ /www2.ohchr.org/english /issues /women /docs /Paper_Prosecution_
of_Sexual_Violence.pdf (accessed 28 October 2013)

Patricia Viseur Sellers and Kaoru Okuizumi, ‘Intentional Prosecution of Sexual
Assaults,” Transnational Law and Contemporary Problems, Vol. 7, 1997,
pp- 45-80

Laura J. Shepherd, ‘Veiled References: Constructions of Gender in the Bush
Administration Discourse on the Attacks on Afghanistan Post-9/11,
International Feminist Journal of Politics, Vol. 8, No. 1, 2006, pp. 1941

Michelle Staggs Kelsall and Shanee Stepakoft, “When We Wanted to Talk About
Rape”: Silencing Sexual Violence at the Special Court for Sierra Leone,’
International Journal of Transitional Justice, Vol. 1, No. 3,2007, pp. 355-374

Eric Stover, The Witnesses. War Crimes and the Promise of Justice in The Hague,
University of Pennsylvania Press, Philadelphia 2005

TRIAL (Track Impunity Always), Written Information for the Examination of
Bosnia and Herzegovina’s Combined Second to Fifth Periodic Reports, 12


http://www.peacewomen.org/assets/file/lawref_thetroublewithrapetrialsformeryugoslavia_medicamondiale_dec2009.pdf
http://www.peacewomen.org/assets/file/lawref_thetroublewithrapetrialsformeryugoslavia_medicamondiale_dec2009.pdf
http://www2.ohchr.org/english/issues/women/docs/Paper_Prosecution_of_Sexual_Violence.pdf
http://www2.ohchr.org/english/issues/women/docs/Paper_Prosecution_of_Sexual_Violence.pdf

138 4 <“THE TRIUMPH OF JUSTICE”? EXAMINING OFFICIAL DISCOURSE...

October 2010(downloaded from http://www2.ohchr.org/english /bodies/
cat/docs/ngos/Trial_BosniaHerzegovina45.pdf accessed 12 January 2011)

TRIAL (Track Impunity Always), General Allegation to the Specinl Rapportenr on
Violence against Women, its Causes and Consequences: The Situnation of Women
Victims of Rape or Other Forms of Sexual Violence Duving the War in Bosnia and
Herzegovina, May 2011; downloaded from http://www.trial-ch.org/filead-
min/user_upload/documents/CAJ/BH /GeneralAllegationSRViolence
AgainstWomen_-_May_2011.pdf (accessed 15 November 2012)

TRIAL International, Compensating Survivorsin Criminal Proceedings: Perspectives
From the Field, Sarajevo: TRIAL International, 2016

University of North Texas & Victims and Witness Section, Echoes of Testimonies: A
Pilot Study into the Long-Term Impact of Bearing Witness Before the ICTY, ICTY
& Castleberry Peace Institute, 2016

Saeeda Verrall, “The Picture of Sexual Violence in the Former Yugoslavia Conflicts
as Reflected in ICTY Judgements,” in Serge Brammertz and Michelle Jarvis,
Prosecuting Conflict-Related Sexual Violence ar the ICTY, Oxford: Oxford
University Press, 2016, pp. 299-334

OFFICIAL DOCUMENTS

UN Economic and Social Council, Basic Principles and Guidelines on the Right to
a Remedy for Victims of Gross Violations of International Human Rights Law
and Serious Violations of International Humanitarian Law, UN. Doc. E/
CN.4/2005/L.48, 2005


http://www2.ohchr.org/english/bodies/cat/docs/ngos/Trial_BosniaHerzegovina45.pdf accessed 12 January 2011
http://www2.ohchr.org/english/bodies/cat/docs/ngos/Trial_BosniaHerzegovina45.pdf accessed 12 January 2011
http://www.trial-ch.org/fileadmin/user_upload/documents/CAJ/BH/GeneralAllegationSRViolenceAgainstWomen_-_May_2011.pdf
http://www.trial-ch.org/fileadmin/user_upload/documents/CAJ/BH/GeneralAllegationSRViolenceAgainstWomen_-_May_2011.pdf
http://www.trial-ch.org/fileadmin/user_upload/documents/CAJ/BH/GeneralAllegationSRViolenceAgainstWomen_-_May_2011.pdf

CHAPTER 5

“Justice Does Not Come”: Gendered Agency
and Activism Around Wartime Sexual
Violence in BiH

INTRODUCTION

Rape and sexual violence have been enduring features of armed conflicts
throughout history (Brownmiller 1976: Chap. 3). Yet, historically, very
few perpetrators have been brought to justice.! Reports of the widespread
perpetration of rape and other forms of sexual violence during the conflict
in Bosnia, however, led to loud and persistent demands for accountability.
The gendered logic and impact of the conflict was widely publicised. For
the first time, sexual violence in conflict was highlighted as a threat to
international security by the UN (Gardam and Jarvis 2001: 148). Rape
became “securitised” as a collective security issue (Hansen 2001), con-
structed not as an inconsequential “by-product” of armed conflict but
rather as a significant “weapon of war” (Buss 2009; Stiglmayer 1994).
Unprecedented attention was paid to the large-scale and orchestrated
nature of sexual violence perpetrated in the territory of the former
Yugoslavia, and connections between sexual assaults and other violations
such as genocide and ethnic cleansing (Harbour 2016: 20-24). In response,
feminist and women’s groups called for gender justice to be achieved.
Activists demanded the sanctioning of perpetrators and recognition of the
full range of harms experienced by women in wartime. They called for the
provision of gender-equitable redistribution measures that respond to
the diverse interests and needs of survivors. Activists also pressed for the
design and implementation of representative justice institutions that
ensure meaningful participation and representation not only of survivors
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but also of female legal professionals and others with expertise on sexual
violence and gender issucs.?

Wartime rape and other forms of sexual violence impart a difficult leg-
acy, leaving many survivors dealing with ongoing physical and psychologi-
cal health problems, facing widespread discrimination, and struggling with
socio-economic harms (Ni Aolain et al. 2015: 110-111). The multitude,
complexity, and ongoing nature of the harms suffered sustained by vic-
tims, and absence of justice for many survivors, was summed up by one
activist, who pointed out:

People who survived the war, who were in the hands of an army ... [or] who
lost [loved ones] in the war—trust me, for them the war lasts even today.
For today they are either witnesses at the prosecutor’s office, have children
whom they gave birth to after they were raped, are disabled, or search for
their missing. ... The war still lasts for them. And justice does not come. It
does not come.?

My examination of official discourse on post-war justice in the previ-
ous chapter demonstrated that women in Bosnia and Herzegovina
(BiH) are being encouraged as victims, as survivors, and /or as activists
to embrace or accept particular policies and practices in a positive light,
or alternatively to conform to or comply with the expectations of poli-
cymakers and practitioners. Against this background, this chapter
examines the responses of activists from survivors’ associations and
feminist/women-centred advocacy NGOs, who are campaigning to
attain gender justice for survivors of wartime sexual violence. The first
section examines responses to “top-down”, “elite-driven” models of
retributive and restorative justice. I explore how activists understand,
experience, reflect upon, and respond to official discourse with varying
degrees and modes of agency and resistance. Interpreting post-war jus-
tice processes, following Foucault, as regimes of power and knowledge
that are employed to regulate the emotions, attitudes, and behaviour
of individuals and groups, I highlight the various modes of agency and
resistance that activists have developed and deployed in response to
attempts to govern their conduct and regulate their capacity for
thought and action (see Jabri 2010: 5). I focus attention on the ways
in which official discourse is being adopted, adapted, and /or contested
within the responses of individual women. I explore how activists
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establish their own positions in relation to post-war justice mecha-
nisms, constructing their own conceptualisations of justice that to vari-
ous degrees uphold, negotiate, or challenge dominant understandings
contained within official discourse. The second section critically exam-
ines the significance of a recent “bottom-up” initiative—the Women’s
Court for the former Yugoslavia—as a locally engaged approach to
achieving gender justice for survivors of sexual violence and other
women impacted by armed conflict. Overall, I argue that the initiative
has contributed to the recognition and representation of BiH women
as victims /survivors of gendered violence and discrimination, and also
added weight to demands for redistributive justice. Nevertheless, the
Women’s Court was hampered by a number of shortcomings which
impeded recognition and participation of some survivors, and redistri-
bution of material resources. Furthermore, its “bottom-up” nature
and focus on the micro-level means it will struggle to ensure that
its efforts “trickle up” to achieve transformative change at the
macro-level.

GGENDER JUSTICE FROM ABOVE: ACTIVIST RESPONSES
TO OFFICIAL DISCOURSE

Retributive Justice: Responses to War Crimes Trials

It is important to note that none of the representatives from survivors’
associations I interviewed disputed the importance of war crimes trials
in dealing with Bosnia’s traumatic legacy of rape and sexual violence.
Indeed, they highlighted a number of reasons why the investigation,
prosecution, and sanction of perpetrators was significant for them. For
Enisa Sal¢inovié, retributive justice was important for “punishing the
perpetrator” and for “verity[ing] the truth”.* Alisa Muratcau$ also
argued that “all war criminals should be arrested, [... and] justice is
very important for all sides [of the conflict]”.? Interestingly, Alisa sin-
gled out the ICTY’s work as particularly significant in recognising war-
time rape and sexual violence as war crimes and crimes against
humanity,® instead of disregarding these violent acts as unimportant
by-products of war. For Amela Meduseljac, court verdicts bestowed
crucial legal recognition that crimes had been committed. Regardless



142 5 <JUSTICE DOES NOT COME”: GENDERED AGENCY AND ACTIVISM...

of the sentence delivered, she argued that trials were important because
they ensured that perpetrators were officially recognised (“registered”)
as “war criminal[s]” and “held responsible” for their crimes.” As Amela
and Bakira HaseCi¢ both pointed out, trials are particularly important
for removing perpetrators from public office, since individuals sus-
pected of war crimes may continue to work in local municipalities, law
enforcement agencices, and even in schools.® Trials were also regarded
as important for facilitating the return of refugees and displaced per-
sons—many of whom do not feel safe to return to their pre-war resi-
dences because they encounter perpetrators “the moment [they] enter”
their former towns and villages.” The deterrent effect of trials was also
highlighted, with Bakira arguing that prosecutions serve as “a warning
to all future generations”!® that perpetrators would be punished for
perpetrating crimes. Finally, Saja Corié¢ argued that war crimes trials
can offer moments of satisfaction to survivors—*“the satisfaction of the
perpetrators being sentenced, of being proven guilty”.!!

The responses above highlight some of the ways in which women
accept and embrace official discourse regarding the importance of crimi-
nal justice processes. However, rather than demonstrating solely passive
conformity to the expectations of retributive justice policymakers and
practitioners, survivors and their representatives are actively engaging
with this discourse, adopting and adapting it to make retributive justice
meaningful to them as situated individuals. Significantly, activists empha-
sised the agency and resistance shown by witnesses who testify in crimi-
nal trials.!? Alisa pointed out that it is “only due to our testifying [that]
criminals are arrested and put into prison”.!® Bakira added that trials
provided opportunities for survivors to actively confront their perpetra-
tors in the courtroom—*“to look at his face and ask him why [he com-
mitted such acts]”."* Morcover, Amela asserted that women “help to
write the history of these areas”'® by testifying in war crimes trials—
thereby highlighting their role in constructing historical memory of the
1992-95 war. Finally, Saja expressed a hope that her participation in
criminal trials will help to build a better future for the younger genera-
tion. She explained:

I want to leave something for future generations—peace and tranquillity. I
want criminals to be in their proper place, because those who killed and
raped yesterday will do it again today as well as tomorrow.!¢
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In this way, women resist the subject position of the “passive” and
“helpless” victim by making sense of criminal justice discourse in ways
that are helpful and meaningful to them. As these responses show, war
crimes trials have opened up opportunities for women to take up active
roles in transitional justice (T]), for example, by holding perpetrators
accountable for their actions, by establishing the facts (or “truth”) sur-
rounding wartime violence, by achieving legal recognition of crimes, by
re-establishing safe and peaceful communities, and by preventing the
re-occurrence of violence. By adopting, adapting, and/or contesting
official discourse, women construct themselves as active protagonists
rather than as passive objects of criminal justice processes. This contrasts
with stereotypical understandings of women as helpless and passive vic-
tims of war.

Nevertheless, retributive justice has also been experienced by survi-
vors as frustrating and at times disempowering. Firstly, activists from
survivors’ associations noted their dissatisfaction with the low speed of
war crimes processing, and with the large backlog of cases yet to be
processed within BiH. Meliha Merdzi¢ called attention to the urgency
of accelerating prosecutions by pointing out that “witnesses die every
day”.'” For Bakira, the slow pace of prosccutions was cxperienced as
similar to being given “justice and truth ... [by] an intravenous drip—
whenever they feel like it”.!® This highlights the hierarchies of power
that are constructed and maintained through criminal justice—it is
“experts” who are empowered to deliver the medical (read: justice)
intervention, and who determine the flow (read: pace) of delivery. War
crimes investigators, prosecutors, and legal professionals exercise dis-
cretion regarding which legal cases to prioritise, which charges to
select, and therefore who can participate in criminal trials (Jarvis and
Vigneswaran 2016: 45-66). These responses from activists constitute
critical forms of agency in response to this exercise of disciplinary
power.

Secondly, the potential for criminal investigations and trials to re-
traumatise survivors was also raised in interviews. Alisa pointed out that
women who were subjected to rape and other forms of physical and psy-
chological torture “often experience secondary traumatisation” when they
act as witnesses in war crimes trials. She explained that witnesses “have to
return to [the years] 1992 to 1995”—to revisit “a horrible, horrible time”
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in their lives.!® In addition, Amela expressed frustration and anger about
survivors receiving repeated requests for statements by investigators:

You cannot come and torture me every week; every time you arrest some-
one you come and want to talk to me about it ... It kills you mentally. You
automatically become an unhealthy person. No one knows that, after she
testifies, a woman can have a stroke and lie in bed for two years. No one is
interested in that.?’

Amela and Meliha suggested that Prosecutor’s offices should instead
take statements only once from witnesses and record these, not only so
that they can be used at different trials, but also so that they are preserved
after witnesses die.?! As these points highlight, providing statements and
testifying in war crimes trials are not necessarily experienced as therapeutic
acts. As a representative of the Witness Support Section at the State Court
of BiH explained, whilst some witnesses find a sense of “psychological
closure” by verbalising their experiences, others feel worse after recalling
the traumatic past. In a small number of cases, survivors have been hospi-
talised after testifying. Reactions to testifying vary, depending on the
strength and coping mechanisms of each individual.*? By highlighting
these issues, survivors disrupt the International Criminal Tribunal for the
Former Yugoslavia (ICTY)’s official narrative on the “triumph of justice”,
by pointing out that justice for some survivors may not provide relief but
in some instances may hinder recovery. These counter-discourses high-
light that survivors of sexual violence may accept opportunities to act as
witnesses in criminal trials whilst simultaneously rejecting authoritative
knowledge regarding the benefits of testifying. Others may choose to
decline, on the basis that testifying does not present a suitable way to care
for the self, enhance their ability to come to terms with the violence expe-
rienced in wartime, and /or lead a fulfilling life.

Thirdly, survivors raised concerns over the inadequacy of the witness
protection and support available in BiH courts. Bakira expressed disap-
pointment about the time-limited nature of the practical and psychologi-
cal support provided at the State Court of BiH. She has previously reported
being subjected to intimidating phone calls and letters after testifying at a
war crimes trial, in an attempt to convince her to withdraw her testimony,
and was also insulted by the accused in court (Ali¢ 2007; McKenna and
Dzidi¢ 2007). In her experience, victims were not being provided with
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adequate protection and support, and often feel abandoned after provid-
ing their testimonies. As she argued:

They need you while you are still at court. As soon as you close the door
behind you, you become no one’s responsibility. You are left on your own
resources.?

Survivors and their organisations have been threatened and subjected
to physical attacks, experiences which provoke fear and distress. Saja spoke
of her association’s premises being attacked and burgled—*“two or three
times; whenever we get the equipment they rob us”**—and of being sub-
jected to harassment after testifying at a criminal trial.?* Although the inci-
dents were reported to the police, the individual(s) responsible had not
been identified, investigated, or sanctioned (TRIAL 2011: 22). These
incidents highlight key failings in witness protection and support, and
undermine trust in the criminal justice system. Indeed, Azra Hasanbegovic,
who spoke of working with many survivors over the years, highlighted
that many women have refused to testify in criminal trials, whilst those
who chose to do so frequently feel “worn-out and thrown on the side like
a doormat”.?® The refusal to testify should be viewed as a key manifesta-
tion of agency—an act of self-protection in response to inadequate struc-
tures of witness protection and support. These points highlight that
survivors do not merely accept “expert” statements on the benefits of
criminal trials, but instead weigh up the possible benefits, risks, and pitfalls
of participation within the context of their individual lives and
experiences.

In response to gaps in witness protection and support, women activists
have been instrumental in building structures of support for survivors. The
women’s NGO Medica Zenica, for example, has been providing various
forms of medical care, psychotherapy, vocational training, and other forms
of support to survivors of rape and other forms of violence since 1993.%
The Foundation for Local Democracy (FLD) has also provided free legal
aid to survivors of sexual violence and other marginalised groups through
the Centre for Legal Aid for Women in Sarajevo.?® Medica established the
first institutionalised networks of support to victims and witnesses involved
in trials for war crime and sexual violence at the cantonal level. Protocols
on mutual cooperation were signed with relevant ministries, institutions,
and NGOs to enable survivors/witnesses to access legal, psychological,
and other forms of support before, during, and after testifying.?
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These witness support networks have since been extended to cover eight
cantons in the Federation, four district court regions of the RS, plus Br¢ko
District, through partnerships developed between civil society organisa-
tions Vive che, Medica Zenica, Foundation “United Women” Banja
Luka, and the Agency for Cooperation, Education and Development,
Banja Luka. The hope is that survivors will no longer feel “exploited” by
the criminal justice process.®® By providing training workshops to educate
professionals across legal, healthcare, social work, police and security sec-
tors, and NGOs working with survivors, the organisations aim to improve
cooperation between institutions, strengthen capacities for support, and
improve awareness of the needs and rights of survivors and witnesses.?!
The initiative is a promising development, with potential to enhance the
conditions within which gendered agency develops. By improving
resources available and addressing barriers to engagement in criminal jus-
tice, it may lead to participation in criminal trials becoming a choice that
can be reasonably and effectively exercised by survivors. However, its suc-
cess requires equal access to effective legal, medical, psychological, and
other forms of assistance being extended to all survivors across BiH regard-
less of their residence. This entails the extension and harmonisation of
provision across the country.®?

Whilst women’s NGOs have been active in constructing these crucial
structures of professional support, survivors’ organisations have been
essential sources of emotional and practical support for victims engaging
in criminal justice processes. Indeed, the creation of bonds of solidarity
among survivors can be regarded as another crucial form of collective
agency. Saja, for example, explained that in her association:

We keep in touch constantly ... None of us went there [to the court], to
testify without fifty of us holding her side. All of us go with her, and another
group of us waits at the centre. When you visit our centre ... you will see
how many champagne bottles we have opened... We celebrate because she
managed to fight the battle against herself] to tell the truth she had been
holding inside... In everything we do, a genuine feeling [for the survivor] is
part of'it, it is very important for her that she is not alone... We exist because
of ourselves. We search in our own way, for who is responsible, we are look-
ing for the truth and slowly trying to show other women that it is a fact that
if you want to heal only a little, you need to experience another trauma in
order to get the satisfaction of the perpetrator being sentenced, of being
proven guilty.??
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Saja’s narrative points to the double-edged nature of witnessing in
criminal trials—of going through the potentially traumatic experience of
testifying in order to “heal only a little” by seeing perpetrators sentenced.
She highlights that feelings of empathy and bonds of solidarity among
survivors have been crucial to enable women to come to terms with war-
time experiences. Whilst many witnesses inform family members about
their participation in rape trials and have been supported by family and
friends through this process (Mischkowski and Mlinarevi¢ 2009: 59), oth-
ers testify in secret, without telling their families.** Given the obstacles to
survivor participation in war crimes trials (raised above and in Chap. 4),
the support and understanding of women who have gone through similar
experiences may be crucial.

Redistributive Justice: Campaigns for Reparations

Whilst much attention has been paid to retributive justice in Bosnia, redis-
tributive justice has been largely overlooked and existing policies provide
survivors with unequal and inadequate access to reparations. Activists
from survivors’ associations expressed concerns that Bosnia lacks a com-
prehensive programme of reparations for victims of wartime rape and sex-
ual violence. Alisa pointed out that survivors remain at “the margins of
society” after suffering “the worst kind of physical and emotional tor-
ture”, and continue to be denied adequate healthcare, psychological sup-
port, and housing.®® Of all the T] mechanisms, the provision of adequate
reparations was in her view the most important because it offers the pos-
sibility for survivors to restore their dignity, and “feel like human beings
again”.3 As she pointed out, “Torture removes the dignity of people ...
and they deserve much more help.”?” Enisa, moreover, stressed that rape
was deployed in war to humiliate victims “not only physically but men-
tally”, and argued that the intention of many perpetrators was to “harm us
to the extent that we are never able to recover”.?® Consequently, Enisa
emphasised the need for medical and psychological rehabilitation, to
enable survivors to “live normally” and to “contribute to society”.?’ In
addition, Amela noted that her survivors’ association had organised a
meeting to find out about their needs and concerns of their members.
Healthcare and economic support emerged as priority issues, since many
survivors are unable to work and are struggling as single mothers to pro-
vide for their families.*® Bakira, meanwhile, stressed the importance of
enabling victims to return to their pre-war homes and of upholding their
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rights to healthcare without discrimination.*! Furthermore, Amela and
Bakira both emphasised that children born of wartime rape and their
mothers are in need of particular support. Amela stated that women who
gave birth following rape are largely ignored: “Nobody will ever ask the
woman if she needs absolutely anything.”*?

Women’s groups and survivors’ associations have undertaken a number
of steps in order to address the marginalisation of restorative justice in
Bosnia. Crucially, the collective campaign undertaken by a coalition of 35
NGOs, called “For the Dignity of Survivors”, led to amendments being
adopted to the FBiH Law on Social Protection in 2006, enabling survivors
resident within the Federation to register as civilian war victims and claim
social benefits.** Since 2007, FLD has been implementing the project
“Assistance to Women Victims of Domestic Violence, Trafficking and
Women Victims of War” within a number of towns and rural locations
across BiH, with the financial support of UNHCR.** This project aims to
enable women to exercise their legal rights, to gain confidence, and to
achieve economic independence by providing different forms of assistance
such as support to start-up small businesses, opportunities to undertake
education and training, and access to medical services. Survivors’ organisa-
tions have also undertaken steps to address the absence of adequate repa-
rations. The Women’s Section of Concentration Camp Survivors, Canton
Sarajevo, for example, has organised projects for members geared towards
psycho-social rehabilitation and economic empowerment.* Notably, the
Section’s leader, Enisa Salcinovié, became the figurchead for UNFPA
advocacy efforts to increase public awareness of the problems facing survi-
vors of wartime rape and sexual violence. Enisa narrated her wartime expe-
rience for the UN documentary 21st Century Bosnia: Legacy of Rape in
2010, and travelled to New York to participate in a side event of the 55th
Session of the Commission on the Status of Women in March 2011 for a
screening of the documentary.* She was invited to address the conference,
Ensuring justice, veparvations and vehabilitation for victims of conflict velated
sexunl violence, held in Sarajevo in September 2012, and lent her support
to the Draft Programme for Victims of Wartime Rape, Sexual Abuse and
Torture and Their Families in Bosnia-Herzegovina 2013-16, stating:

... we victims do not ask for mercy but we do ask for our rights to justice and
a system which will ensure that the events do not happen in the future, that
victims will be provided with decent treatment and services, and that victims
are not ashamed of who they are.*”
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This is another important manifestation of agency—the ability to speak
out publicly and assert claims to justice and reparations.

Significantly, the NGO TRIAL International have assisted survivors to
file successful compensation claims at the Court of BiH, resulting in dam-
ages being awarded to victims of sexual violence in two criminal proceed-
ings in June 2015. These landmark rulings represent the first time that
perpetrators have been ordered to pay compensation to victims in addition
to custodial sentences, and set an important precedent for future cases
(TRIAL 2015: paragraph 42).*8 Recently, TRIAL spearheaded the intro-
duction of a state-level law, which will enable survivors to obtain free legal
counsel to seek compensation in criminal proceedings. The organisation
has pointed out the value of compensation in punishing perpetrators and
deterring future crimes, but also in acknowledging survivors, building
their trust in the justice system and empowering survivors to take on active
roles in criminal proceedings, and so on (TRIAL 2016: 16-24). These are
important advances, yet the risk that convicted perpetrators may not pos-
sess the requisite funds to pay the compensation awarded highlights the
need for an administrative approach to reparations to be introduced across
BiH (Brammertz et al. 2016: 365).

Dominant discourse on the war and post-conflict peacebuilding in
BiH—emanating from international donor organisations and from local
ethno-national political elites—constructs women in passive or apolitical
terms as grieving mothers and widows, desperate refugees, traumatised
victims of rape, and natural peacebuilding agents (Walsh 1998: 333;
Helms 2013). In the aftermath of war, these gendered and ethnicised
images of women are often drawn upon to advance activist agendas. The
importance of ethnic victimhood presents a significant challenge to
women’s organising. BiH remains riven by competing narratives of eth-
nic victimhood, deep disagreements over the character and nature of the
conflict, disputes over who was responsible for the outbreak of violence
and who constitutes “victims” and “perpetrators”.* These narratives are
characterised by a zero-sum logic in which the collective memory of suf-
fering constructed by one side endeavours (at least in the perception of
the Other) to marginalise, relativise, exclude, or even deny the suffering
experienced by the Other.>® Consequently, activists cooperating across
ethnic/national divides often engage in “strategic avoidance” of sensi-
tive topics such as wartime rape, and frequently relegate detailed discus-
sions of the nature and character of the war, of nationalism and questions
of responsibility to the private sphere (Helms 2013: 147-150,
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222-223,242-243). The divisive issue of sexual violence in conflict has
proven particularly difficult for activists to mobilise around, given pola-
rising constructions of survivors as symbols of collective victimhood and
damaging hierarchies of victimhood through which this issue is fre-
quently discussed (see Chap. 2).

Against this backdrop, it is particularly significant that survivors’ asso-
ciations and women’s organisations have begun to build coalitions that
enable them to act in concert and articulate collective responses to shared
problems. One excellent example is the coalition of survivors’ associations
and women’s NGOs who have collaborated with TRIAL International, to
exert pressure on the BiH state to comply with human rights norms by
raising these problems with international actors through special procedures
and shadow reports.> Through this coalition, survivors’ associations and
women’s NGOs have espoused a 7ights-based approach, drawing on inter-
national legal instruments and human rights norms to argue that women
have a right to equal access to meaningful forms of justice and reparations.
In doing so, they have worked to construct survivors as rights-bearing
subjects rather than passive victims of conflict. They have submitted, for
example, alternative reports and general allegations to UN bodies and
representatives. These outline the failure of the BiH state to uphold the
rights of survivors, and highlight the ongoing barriers survivors face in
accessing justice.*? Thanks to their efforts, the UN Special Rapporteur on
Violence against Women, its Causes and Consequences undertook an offi-
cial visit to Bosnia in November 2012. Her subsequent report included
recommendations which are binding upon the BiH state, including ensur-
ing that sexual violence survivors realise their rights to justice and
reparations.>

The coalition, spearheaded by TRIAL, recognises the existence of multi-
ple standpoints on (in)justice, and the need for joint perspectives of justice to
emerge through ongoing negotiation among survivors and their representa-
tives. It is a recent example of activism grounded in a politics of “transversal-
ism”* whereby coalitions are built among women spanning diverse racial /
ethnic/national /class and other divides, as a way to challenge gendered
inequalities and (re)create more peaceful and emancipatory societies
(Cockburn 1998, 2002; Kora¢ 2006).>® The coalition brings together mul-
tiple perspectives drawn from differentially situated survivors’ associations
and women’s organisations. These groups are situated in both the Federation
and RS, and are therefore presumed to “belong” to different identity groups.
Agency emerges not only from the outcomes of activist campaigns but also
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through the process of acting in concert with others which entails the self-
definition of interests and needs (Showden 2011: 186). The specific pro-
posal and interventions that have emerged are produced through dialogue
among coalition members, and articulate shared values, interests, and con-
ceptions of justice. The coalition involves activists reaching out to “others”
across divides and pushing for gender-just peace by advocating for gender-
based harms to be remedied through mechanisms of recognition, redistribu-
tion, and participation.

GENDER JUSTICE FROM BELOW: THE WOMEN’s COURT
FOR THE FORMER YUGOSLAVIA

In this final section, I explore the significance of a recent “bottom-up”
truth-telling project—the Women’s Court for the former Yugoslavia—as a
locally engaged approach to achieving gender-just peace for women in
post-conflict BiH. Almost 20 years after the war ended in BiH, a coalition
of civil society activists and women’s organisations from across the former
Yugoslavia jointly established a non-judicial Women’s Court in the region.
It aimed to create a space for women to publicly voice their experiences of
violence and injustice, and to highlight women’s organised resistance to
war, nationalism, and militarism.5® The initiative represents an expression
of resistance to the dominant model of retributive justice implemented in
the post-Yugoslav region. The remainder of this chapter evaluates the suc-
cesses and shortcomings of responding to gendered forms of wartime vio-
lence through truth-telling. I begin by charting the emergence of the
Women’s Court initiative as a “bottom-up”, civil society-initiated process
that enabled women survivors of wartime violence to publicly testify about
their experiences. Next, I extend Nancy Fraser’s tripartite model to evalu-
ate the initiative’s achievements and limitations (versus “top-down”,
“elite-driven” justice processes) in positively transforming gender rela-
tions and structures of power within the BiH context.

Background to the Women’s Court for the Formev Yugoslavia

On 7-10 May 2015, in the Bosnian capital Sarajevo, the non-judicial
Women’s Court for the former Yugoslavia took place, organised by a coali-
tion of civil society activists and women’s organisations. The “Women’s
Court—A Feminist Approach to Justice” represented a significant attempt
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to deliver an alternative, feminist model of justice for women affected by
the violent dissolution of the Yugoslav state (Kovacevic et al. 2011). This
symbolic “court” provided a platform for women to narrate their experi-
ences of violence and injustice inflicted during and after the wars in the
former Yugoslavia. During the four-day event, 36 women from all Yugoslav
successor states (BiH, Croatia, Kosovo, Macedonia, Montenegro, Serbia,
and Slovenia) publicly testified to an audience of approximately 500 peo-
ple. They spoke of their experiences of war and post-war transition, the
myriad forms of violence endured in public and private spheres, and testi-
fied about women’s organised resistance to war, nationalism, and milita-
rism. The event extended public recognition of women’s diverse
experiences of victimisation, trauma and loss; yet also highlighted their
capacity to demonstrate agency and resistance. While other women’s and
human rights organisations have worked primarily to improve access to
justice provided by courts, advocates of the Women’s Court initiative
aimed to expand the meaning of justice by creating a new space for women
to voice their experiences, promote empathy and understanding for their
past/present suffering, and enable women to become political subjects
instead of merely objects of T] processes.”” The organisers aimed to increase
the visibility of women’s resistance to war, nationalism, militarism, and
sexism, highlight their contributions to TJ processes, and promote their
active participation in peacebuilding.®®

The Women’s Court: Concept and Organisation

The Women’s Court was inspired by “a global movement that seeks to
relook at rights and other notions of justice from the lives and life visions
of women—particularly from the global South” (El Taller, cited in
Duhacek 2015: 160). The concept originates from the work of the Asian
Women’s Human Rights Council, which has organised several courts in
the Asia Pacific region since 1992. Its sister organisation, El Taller
International, has taken these courts across the globe (Kumar 2005:
192-194).% Women’s Courts are organised by women’s groups at local,
regional, and/or international levels, through a preparatory process that
aims to be both inclusive and democratic, and deploys educational activi-
tics, artistic events, and/or working groups (Kovadevi¢ et al. 2011:
16-17). At the international level, financial support was received from
international women’s funds including the Global Fund for Women,
Mama Cash, Urgent Action Fund, and the regional Reconstruction
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Women’s Fund (Zene u Crnom 2012a: 6). At the regional level, the pre-
paratory process was led by Women in Black Belgrade (WiB), on behalf of
a Regional Organizing Board composed of members of organisations
from across the post-Yugoslav region.®® BiH was 