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PREFACE

This study addresses Jirgen Habermas’ theorising of law, rights, and
democracy, as discussed in The Theory of Communicative Action and
Between Facts and Norms. The central issue of the study is Habermas’
claim in Between Facts and Norms, specifically that his reconstruction of
private and public autonomy has an emancipatory aim. This aim makes
it relevant to consider Habermas® thinking about law and rights in the
light of the modern critique of law, which since Hegel and Marx have
directed attention to the limitations of conceiving of rights as vocabu-
lary of emancipation and law as language of autonomy. More specifically,
the study addresses the relevance of considering the dialectic of law, law
being condition for both emancipation and domination, in relation to
Habermas’ thinking.

Habermas relies on the motif of the dialectic of law in The Theory of
Communicative Action in a way he does not in Between Facts and Norms.
In the former work, he argues that the dilemma of the welfare state law,
of both enabling freedom and normalisation, relates in intrinsic ways
to this kind of law. In Between Facts and Norms, he argues that this is
not the case, because the criteria for assessing when welfare state law
turns from guaranteeing freedom to normalisation are built into demo-
cratic law making, at least when the relation between private and public
autonomy is properly reconstructed. Habermas outlines this through a
system of rights. This reconstruction is problematic for several reasons,
most importantly because it builds on the modern idea of rights, tai-
lored to enable and protect private autonomy. While acknowledging that
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public autonomy should build on rights of a different type, one that is
not tailored to individual choice but to autonomy in the Kantian sense,
Habermas faces the problem of showing this other kind of rights. The
reason is because there is, at least so far, only one type of rights. All
rights, including political rights, are about individual will or choice. It
is therefore doubtful whether Habermas can show that criteria for when
welfare state law turns from freedom to custodial supervision is inherent
to democratic law making. This shows, in my view, the relevance of con-
sidering the dialectic of law when trying to understand what rights make
possible. In order to be enlightened about the possibilities of rights as
vocabulary of emancipation, we also have to direct our attention to the
limitations of this language.

I want to acknowledge the important suggestions made by the anony-
mous reviewer of a previous draft of the manuscript as well as kind assis-
tance provided by Imogen Gordon Clark at Palgrave.

Malmo, Sweden Mikael Spang
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CHAPTER 1

Introduction

Abstract This chapter outlines the focus of this study, taking into con-
sideration Jirgen Habermas® theorising on law, rights, and democracy
in the light of the modern critique of law. The latter tradition, going
back to Hegel and Marx, addresses the limitations of law as language of
autonomy and rights as vocabulary of emancipation. Habermas argues
that his account serves an emancipatory aim. For this reason, I argue that
it is relevant to discuss Habermas’ account in the context of the modern
critique of law. This chapter also considers Habermas’ theorising of law,
rights, and democracy in the context of his thinking more broadly and
situates it in relation to sociology of law.

Keywords Habermas - Law - Rights - Emancipation + Democracy
Sociology of law

Rights are nowadays central to the political vocabulary and important for
emancipatory struggles. For this reason, there is much theorising about
what rights make possible. Less considered are usually the limitations
of rights with regard to emancipation. However, in the tradition of the
modern critique of law, from Hegel and Marx onwards, this question is
central. In this study, I draw on this tradition for problematising Jiirgen
Habermas’ conception of law and democracy.

In Between Facts and Norms, Habermas (1992) argues that by
outlining a system of rights, he formulates the modern promise of
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2 M.SPANG

self-legislation by citizens in ways that are adequate for functionally dif-
ferentiated societies. The system of rights is supposed to resolve funda-
mental issues about the relations between private and public autonomy
and the constitutional principles of human rights and popular sover-
eignty. Moreover, the reconstruction of the basic features of constitu-
tional democracy has an emancipatory aim, reflecting on the conditions
of the possibility of ‘emancipated forms of life about which the partici-
pants themselves must first reach an understanding’ (Habermas 1992
[1996]: xli).

Stating that we should elaborate on these conditions through the
legal medium is not self-evident. To be sure, that law is the language
for autonomy is an understanding that several political philosophers and
social theorists have advanced. The legal subject and the basic idea of
legal equality of persons are central for much of the theorising of free-
dom and equality in modern societies. The understanding of the politi-
cal community as a legal community has played a key role in much of
modern thinking about politics. Moreover, the understanding of reason
as ‘legislative’, strongly influenced by Kant, is a key idea in modernity.
However, we also find much criticism of these ideas in what we can call
the modern critique of law. To some extent, this tradition goes back to
Hegel. Often, the criticism that rights lead to an atomised conception of
the political community stands at the centre of the critique that draws on
Hegel. Even though this study relies on certain themes in the Hegelian
tradition, more important is the critique that draws on Marx. Often asso-
ciated with the Marxian tradition is the criticism of law as ideology, but
what I find both most interesting and convincing in this tradition is the
analysis of the dialectic of law. This entails that law is condition for both
emancipation and domination (Buckel 2007, 2009a; Fine 1984; Menke
2013, 2015; Zabel 2015).

Marx acknowledged that legal equality is emancipatory, releas-
ing individuals from status hierarchies and dependencies. Modern law
played a key role in emancipation from feudal relations and institution-
alising another societal order (Fine 1984). A key element of this order
is that legal equality is an attribute of all human beings. Modern legal
personhood, in contrast to Roman law, therefore, does not depend on
status, whereby was implied the difference between the legal person and
the slave: ‘Hence in Roman law, even personality itself is only a certain
standing or status contrasted with slavery’, as noted by Hegel (1821
[1952]: § 40 (39)). Unlike this relative freedom, the freedom expressed
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by legal personality is the infinite and universal freedom enjoyed by every
human being. However, capitalist exploitation is also part of this new
order, which for Marx pointed to intrinsic limitations to rights as vocab-
ulary of emancipation. In Marx’ case, the reason for suspecting these
limitations arose from his observation that capitalist exploitation was
compatible with legal equality. Not only are they compatible, but also
they seem related to each other. It seems that legal equality plays a cru-
cial role in enabling exploitation because the latter builds on ‘free’ labour
power. Contractual freedom is condition for the possibility of capitalist
exploitation (see Buckel 2007, 2009a; Fine 1984; Menke 2013). Thus,
Marx criticised the vocabulary of rights, not because he did not ‘believe’
in rights but because he regarded legal equality and capitalist exploitation
as connected in intrinsic ways.

For this reason, Marx thought that modern law is highly ambivalent.
He was hesitant to think of emancipation from capitalist exploitation in
legal terms. While rights claims were certainly important to labour move-
ments, it was also widely acknowledged that winning rights would not
mean the end to exploitation. For instance, Friedrich Engels and Karl
Kautsky (1887) argued in their discussion about juridical socialism’
(Juristen-Sozialismus) that the legal perspective is inadequate for formu-
lating the societal transformations that labour movements seek to accom-
plish. Others followed in their footsteps, notably Otto Kirchheimer
(1928), who thought that legal framing of labour relations neutral-
ised and distorted class conflicts (Buckel 2009a; Loick 2014a; Teubner
1993).

Kirchheimer is of interest because Habermas (1981, vol. 2: 524)
mentions him as source of inspiration in The Theory of Communicative
Action when addressing welfare state law as example of the reifica-
tion he analyses as the colonisation of the lifeworld. Unlike Marx, who
focused on private law, Habermas focuses on welfare state law. This is
not surprising of course. The welfare state developed out of private law
liberalism, dominant at the time of Marx. This involved changes of the
relation between private and public law. In the early twentieth century,
the democratic constitution was given priority over private law. Public
utility, welfare and social and economic equality, articulated in pub-
lic law, took precedence over private ordering (Habermas 1992: 482ff;
Jansen and Michaels 2007; Merryman 1968).! Habermas notes that
welfare state law is emancipatory in several ways but also normalises in
various respects, for instance, forcing individuals to adapt to ‘normal’
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behaviour at work, in family relations, etc. (Habermas 1981, vol. 2:
530ft; Habermas 1992: Sect. 9.2). In The Theory of Communicative
Action, Habermas (1981 [1987], vol. 2: 364) argues that welfare state
law is intrinsically dilemmatic:

The dilemmatic structure of this type of juridification consists in the fact
that, while the welfare-state guarantees are intended to serve the goal of
social integration, they nevertheless promote the disintegration of life-rela-
tions when these are separated, through legalized social intervention, from
the consensual mechanisms that coordinate action and are transferred over
to media such as power and money.

Habermas’ analysis of the dilemmatic structure of juridification in the
welfare state builds on his conceptualisation of society in terms of sys-
tems and lifeworld, looking at welfare state normalisation as an example
of system colonisation of the lifeworld. Habermas (1986) later abandons
the colonisation analysis and in Between Facts and Norms, he argues that
it was too rash to characterise welfare state law as dilemmatic as such
(Habermas 1992: 502). Instead, he now understands the problem of
guaranteeing and taking away freedom as following from the dialectic of
legal and factual equality central to the welfare state. With this dialectic,
Habermas has in mind the familiar struggles around the relation between
de jure and de facto equality, in particular, relating to material conditions
for equality. Habermas (1992 [1996]: 416) describes this in the follow-
ing way:

[MJaterialized law is stamped by an ambivalence of guaranteeing freedom
and taking it away, an ambivalence that results from the dialectic of legal
and factual equality and hence issues from the structure of this process
of juridification. Still, it would be rash to describe this structure itself as
dilemmatic.

The problem that welfare state law both guarantees and takes away free-
dom thus remains a problem for Habermas, but the understanding of
this problem has changed. He now argues that the proposed reconstruc-
tion of private and public autonomy allows for formulating an ‘intui-
tive standard’ for judging whether measures and regulations promote or
reduce autonomy (Habermas 1992 [1996]: 417).
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There are several reasons for Habermas’ change, discussed more in-
depth in the following chapters of this book. In relation to this change, I
focus on two questions.

TaE Focus oF THE STUDY

The first question concerns the dialectic of law, law being condition for
both emancipation and domination. This dialectic involves a reversal of
how law is condition for emancipation. However, law is simultaneously
condition for the possibility of domination. Domination unfolds on the
basis of law. Marx’ analysis of the relations between legal equality, con-
tractual freedom, and capitalist exploitation is an example. Capitalist
exploitation is the opposite of equality, but legal equality is also basis for
exploitation. Habermas’ analysis of welfare state as dilemmatic is another
example. Welfare state law enables emancipation, for instance, through
the recognition of social rights. However, these rights are simultaneously
condition for the possibility of normalisation. When discussing the dia-
lectic of law, it is central to keep both dimensions in mind. Law is condi-
tion for both emancipation and domination.

Habermas® analysis of welfare state law in  The Theory of
Communicative Action takes this dialectic of law into account in ways
that he does not in Between Facts and Norms. 1 think this is a problem,
in particular, when assuming, as Habermas does, that the legal medium
is condition for the possibility of emancipation. In my view, there are rea-
sons for addressing the dialectic of law in the context of Habermas’ theo-
rising of law and rights. We need to understand the limitations of the
legal medium in order to properly assess its possibilities. This is part of
an enlightenment process. Habermas argues in Between Facts and Novms
that there are no functional equivalents to positive law when address-
ing how democracy is possible in modern societies. However, Habermas
claims much more in favour of the legal medium than its functional suit-
ability. While not thinking that there are normative justifications for law,
Habermas (1992 [1996]: 437) makes strong claims about law as lan-
guage for autonomy, for instance, arguing that legal communication is
a ‘medium through which the structures of recognition built into com-
municative action are transferred from the level of simple interactions to
the abstract level of organized relationships’. In order to assess both pos-
sibilities and limitations, we need, in my view, to take into account the
dialectic of law.
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The second question concerns whether Habermas makes good his
claim to show that private and public autonomy is co-original and mutu-
ally supporting each other. Important to the shift from the analysis in
The Theory Communicative Action to Between Facts and Norms is the
claim that the reconstruction of private and public autonomy allows us
to understand when welfare state law measures turn from promoting to
restricting freedom. This claim presupposes, of course, that it is possible
to show the co-original relation between private and public autonomy.
The modern conception of rights makes this complicated, however. The
system of rights Habermas proposes for showing the mutual relation
between private and public autonomy builds on the modern concep-
tion of rights, tailored as he says to ‘freedom of choice’ (Habermas 1992
[1996]: 119). At the same time, Habermas recognises that this under-
standing of rights is not adequate for conceptualising political autonomy.
The latter requires ‘rights of a different type’, rights enabling ‘autonomy
in the Kantian sense’ (Habermas 1992 [1996]: 33—emphasis deleted).
It is far from certain that it is possible to bring these dimensions
together, that is, rights tailored to freedom of choice, on the one hand,
and rights enabling political autonomy, on the other hand. The reason
is that there is no other type of rights in modernity. Political rights are
like all other rights and not rights of a different type (Luhmann 1981,
Menke 2015).

This study builds on the tradition of the modern critique of law, pri-
marily as this relates to the Marxian problematisation of law.2 Among
contemporary theorists, it is important to mention Bob Fine (1984),
who in a study on Marx and the social contract tradition developed a
very interesting account of Marx and law, Wendy Brown (2000), who
has addressed the paradoxes of rights, and Christoph Menke (2013,
2015), who in recent publications on the critique of rights has advanced
an account of the dialectic of law that I use extensively. Menke relies on
certain features of Michel Foucault’s (1976a, b, 1978) analysis of nor-
malisation and Niklas Luhmann’s (1981) account of modern law and
subjective rights. In addition, Sonja Buckel (2007) has also addressed
the modern legal form in critical ways, and Daniel Loick (2014a, b) has
taken up dimensions of previous discussions of modern law to renewed
examination. The latter includes both early Frankfurt school theorists
and the constellation of Marx and Hegel, who are important to this tra-
dition. Also relevant in this context is Axel Honneth (2011) and his dis-
cussion of law, freedom, and democratic ethical life.
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STRUCTURE OF THE STUDY

In the following sections of this introduction, I discuss how to place
Habermas® considerations about law, democracy, and rights in the con-
text of his thinking more generally. I also address which role to accord
law in modern societies, looking at the tradition of sociology of law at
the background of natural law thinking, and highlighting similarities and
differences between Habermas and Luhmann.

In the second chapter, I attempt to clarify the difference between the
dialectic of legal and factual equality as this is outlined by Habermas in
Between Facts and Norms and how to understand the dialectic of law.
The latter focuses, as previously mentioned, on law being condition of
both emancipation and domination. In order to situate the focus on this
dialectic in the broader context of the modern critique of law, I briefly
discuss some major themes in this tradition. In considering the dialectic
of law, it is important to keep in mind that this refers to characteristics
of modern law. Thus, discussing what characterises modern law and the
modern legal form becomes important. I do that in Chap. 2 by way of
contrasting Habermas and Menke.

I make use of Menke’s analysis of the modern legal form in the
third chapter, which is focused on discussing Habermas’ consideration
of law in The Theory of Communicative Action. Since his discussion of
law is framed by the analysis of society in terms of lifeworld and system,
I discuss these concepts and Habermas® analysis of the colonisation of
the lifeworld. The criticism of the colonisation analysis led Habermas to
abandon it in discussing normalisation in welfare state law. Since there
are good reasons for this, there is a need to account for the dialectic of
law in other ways, and I attempt to show how this is possible by way of
reconsidering Habermas’ discussion of modern law.

I build on this discussion in the fourth chapter, where I address
Habermas® reconstruction of private and public autonomy. Discussing
the various features of this reconstruction, I point to the problem of
bringing together the two dimensions of autonomy. As stated above,
the major problem in this regard is that Habermas does not pay enough
attention to the fact that political rights are not of a different type than
other rights. Because of this, there are reasons to doubt that Habermas
shows how private and public autonomy is co-original. In the conclu-
sion, I briefly summarise the main arguments of this study.
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PraciNg THE Focus oN Law IN THE CONTEXT OF HABERMAS’
THINKING

In this section, I address Habermas® conception of law and democracy in
his thinking more generally. I draw attention to three themes relevant in
this context: the relation between private and public autonomy in consti-
tutional democracy, the understanding of law in relation to the analysis
of lifeworld and system, and the importance of subjectivity in modern
thought.

Self-Legislation by Citizens and the Promise of Modernity

In Between Facts and Norms, Habermas (1992: Chap. 9) argues that the
transformation from a liberal paradigm of law, centred in private law, to
a welfare state legal paradigm involved changes in the understanding
of private autonomy. Habermas (1992 [1996]: 400) argues that what
changed was less the normative presupposition, the focus on equal lib-
erty, than the ‘perceived social contexts in which each individual’s private
autonomy was supposed to be equally realized’.

The liberal model was based on the idea of realising equal liberties
through the market mechanism and built on the idea of ‘the economy as
a power-free sphere’, as Habermas (1992 [1996]: 400) puts it. Several
social movements in the nineteenth and twentieth centuries challenged
this model, and their struggles led to the establishment of the welfare
state legal paradigm. Materialising rights and establishing new social
rights were part of this. As already mentioned, Habermas directs atten-
tion to the normalising consequences of welfare state law. In doing so,
he, at the same time, advances the idea of continuing the welfare state
project ‘at a higher level of reflection’ (Habermas 1992 [1996]: 410).
More specifically, Habermas suggests that this involves considering the
internal relation between private and public autonomy. Private autonomy
has been central to both the liberal and the welfare state legal paradigms.
The result, in Habermas’ (1992 [1996]: 408) view, is that both para-
digms ‘lose sight of the internal relation between private and political
autonomy, and thus lose sight of the democratic meaning of a commu-
nity’s self-organization’.

This provides the background for Habermas’ undertaking in Between
Facts and Norms. Reconstructing the internal relation between private
and public autonomy and showing how they presuppose and mutually
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interpret each other are central to the argument in this work. Habermas’
major point is to outline how self-legislation by citizens is possible.
This ambition is, as Matthew Specter (2010) shows, not restricted
to Habermas’ arguments in Between Facts and Norms but has guided
him for a long time, from the early writings on political participation,
the public sphere, and the early modern revolutions. Habermas (1992:
Chaps. 1-3, Habermas 2001) thinks that modern political philosophers
have had difficulties to properly elaborate on the relation between private
and public autonomy. Some (liberals) have advanced the primacy of pri-
vate autonomy or the freedom of the moderns, in Benjamin Constant’s
(1819) words, whereas others (republicans) have advocated public
autonomy and citizen involvement. In terms of constitutional principles,
we find these ideas reflected in the importance assigned to human rights
and popular sovereignty, respectively. Habermas sets himself the task to
resolve these tensions conceptually in order to enable the future open-
ness of constitutional democracy.

The fact that we deal with the future openness of constitutional
democracy is important. The conceptual reconstruction of private and
public autonomy is not foundational. Instead, it is reflexive or captures
a reflexivity that Habermas (2001) thinks is central to constitutional
democracy (see also Honig 2001, 2009; Thomassen 2008). Specter
(2010: 151ftf) illustrates this nicely when addressing how Habermas dis-
cusses the thorny question of legality and legitimacy in relation to civil
disobedience. In the debates about the deployment of middle range
nuclear missiles around 1980, Habermas (1983) takes up a middle posi-
tion between those who argue that civil disobedience is not justified and
those who view disobedience as right to resistance. Habermas thinks that
referring to the right to resistance is not adequate because that applies to
non-democratic states and instead argues that civil disobedience is legit-
imate when appealing to constitutional norms is what guides the pro-
tests against political decisions (see Cohen and Arato 1992: Chap. 11).
Specter (2010: 165) notes that civil disobedience shows a ““relationship
of tension” between legality and legitimacy that must be maintained if
democracy is to retain its open, evolving character’. Keeping this open-
ness of democracy, so that citizens can ‘tap the system of rights ever
more fully” (Habermas 2001: 776), requires a conceptual clarification
of the internal relation between legality and legitimacy. This centres on
Habermas’ reconstruction of private and public autonomy. The core of
the reconstruction is the elaboration of the system of rights.
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By the system of rights, Habermas means the rights citizens have
to recognise each other when wanting to regulate their life together
through positive law. This system of rights includes four basic catego-
ries of rights: (1) individual liberties, (2) rights concerning the status as
member of a voluntary association of legal consociates, (3) rights regard-
ing the possibility of making claims, and (4) political rights to take part
in opinion- and will-formation (Habermas 1992: 154ft). In addition,
Habermas (1992: 156f) argues that implied is a fifth category of basic
rights concerning the social, technological, and ecological conditions of
citizens’ equal opportunities to make use of rights. This system of rights
is precondition for democratic political processes, at the same time that
the more specific content of the basic categories of rights depend on
democratic processes of opinion- and will-formation. For this reason,
Habermas (1992 [1996]: 122) formulates the categories of basic rights
as resulting from the ‘politically autonomous elaboration’ of them. Thus,
rights are not restricting and circumscribing the political legislator in the
tradition of natural law. At the same time, rights are not mere instru-
ments of the legislator. In this way, Habermas (1992: Chap. 3) explains,
we can understand how, paradoxically, legitimacy emerges out of legality.
Political participation by citizens, the ultimate source of legitimacy of law
in democracies, cannot work unless legally institutionalised.

Habermas thinks of his undertaking in relation to the transforma-
tions since the early modern revolutions, not the least the French
Revolution. Writing about the legacy of the latter, Habermas (1988
[1996]: 465) argues that ‘there seems to be only one remaining candi-
date for an affirmative answer to the question concerning the relevance
of the French Revolution: the ideas that inspired constitutional democ-
racy’. These ideas are central to the promise of modernity more broadly.
Habermas (1985) famously defends modernity and enlightenment as an
‘unfinished project’; thinking that enlightenment still provides the nor-
mative horizon of modern societies and therefore is relevant for orienting
thinking and practice. Several of his most discussed engagements, philo-
sophically as well as politically, concern this theme (Habermas 1985;
Passerin d’Entréves and Benhabib 1997). Some critics think that this
defence of modernity is both somewhat naive and less generous to other
thinkers than one could expect from someone that stresses coming to an
understanding. Regarding the former point, we should, of course, keep
in mind that Habermas works in the tradition of the Frankfurt School
and is therefore concerned with the dialectic of enlightenment. This
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dialectic refers to the paradox of enlightenment, producing out of itself
its opposite. Max Horkheimer and Theodor Adorno (1944 [1997]: 3)
formulated this in aphoristic ways in their first sentence to the Dialectic
of Enlightenment: ‘In the most general sense of progressive thought, the
Enlightenment has always aimed at liberating men from fear and estab-
lishing their sovereignty. Yet the fully enlightened earth radiates disaster
triumphant’. As discussed in the third chapter, Habermas attempts to
formulate his own version of this dialectic. This centres on the relation-
ship between the rationalisation of the lifeworld and the development of
systems of money (capitalist economy) and administrative power (mod-
ern state). These systems could, Habermas (1981) claims, only develop
on the basis of the rationalisation of the lifeworld, but systems at the
same time have repercussions in the lifeworld, under certain conditions
even colonising it.

Law as Hinge Between Lifeworld and System

Habermas is probably most famous for his discussion on communica-
tive action, lifeworld and system. I address this more specifically in
chapter three but a few words about these concepts and how law fig-
ures in the intertwinement of lifeworld and system are in order before
we proceed. By communicative action, Habermas (1981, vol. 1: Sects.
1.3-1.4 and Chap. 3, 1992: Chap. 1) means persons coordinating their
interaction through coming to an understanding about something in
the world. In doing so, speakers raise claims that what they say is true,
truthful or sincere, and normative right. These validity claims are pos-
sible to contest and challenge, which either lead to persons giving up on
coming to an understanding (resorting to what Habermas calls strategic
action of influencing each other in other ways), or to discussions about
the validity of what is said. In the latter case, persons enter into what
Habermas (1992: Chaps. 1 and 3) calls discourse, addressing claims to
validity explicitly and trying to resolve their differences. As will become
evident, this idea of discourse plays a key role in Habermas’ under-
standing of democratic lawmaking. Discourses are processes centred
largely on debating reasons for and against proposals, suggestions, and
so on. Most of the time, the everyday coordination of action through
communication geared towards reaching an understanding does not
involve dissent but takes place at the background of shared understand-
ings and interpretations. The latter makes up the lifeworld, which is
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‘the horizon-forming context of an action situation’ (Habermas 1981
[1987], vol. 2: 137).

A central feature of Habermas’ sociology is that social evolution
involves processes of rationalisation of the lifeworld. Norms and val-
ues are set free from comprehensive worldviews, such as religion, and
become more and more open to interpretation. The legitimacy of norms
and values comes to depend on processes of coming to an understand-
ing about them. Habermas (1981, vol. 2: Chap. 6) argues that it is
only at the background of this development that systems of money and
administrative power develop. System media are generalised media of
communication, which transmit highly specific information. Such media
allow for connecting action across vast spaces, without those involved in
chains of interaction having to work out understandings through com-
municative action. System media are central for the emergence of a
capitalist economy that nowadays encompasses the whole globe as well
as for the development of modern states and the international state sys-
tem. The development of system media enables increasingly complex
societal formations. However, system media may also encroach on the
lifeworld, even colonising it. This happens when system media replace
social integration taking place through communicative action. In The
Theory of Communicative Action, Habermas (1981, vol. 2: 530ft) analy-
ses welfare state normalisation as such colonisation. Standard interpreta-
tions of needs in social programmes and the monetary compensation of
risks, which largely redefine lifeworld problems in consumerist ways, are
examples.

Law plays a key role in this intertwining of systems and lifeworld.
Habermas (1992: Chaps. 1 and 2) argues that law is a ‘hinge’ between
lifeworld and system, both as law channels the influence of the lifeworld
on systems and the impact of systems on the lifeworld. In discussing
the role of law in the context of the uncoupling of lifeworld and system
media, Habermas (1981 [1987], vol. 2: 185) remarks:

We cannot directly infer from the mere fact that system and social integra-
tion have been largely uncoupled to linear dependency in one direction or
the other. Both are conceivable: the institutions that anchor steering mech-
anisms such as power and money in the lifeworld could serve as a channel
esther for the influence of the lifeworld on formally organized domains of
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action o7, conversely, for the influence of the system on communicatively
structured contexts of action.

This formulation suggests that we view Habermas’ major works in
a complementary fashion. In The Theory of Communicative Action,
Habermas argues that lifeworld rationalisation is a precondition for sys-
tem differentiation but that systems affect the lifeworld in significant
ways. Under certain conditions, the system media of money and admin-
istrative power even have colonising effects on the lifeworld. Law plays
an important role in this analysis because it anchors system media in
the lifeworld and channels the impact of system media on it. In Between
Facts and Norms, it is instead the possibilities of citizens to influence and
program systems by engaging in democratic political processes, such as
opinion-formation, legislation, claiming rights, which stand at the centre.
Habermas then approaches law as the medium through which it is pos-
sible to realise the promise of self-legislation by citizens in modern func-
tionally differentiated societies.

Looking at Habermas’ two works in this complementary way gives
an understanding of the architectonic of Habermas’ reflections about
modern law in the context of social theory (compare Deflem 2013; Eder
1988). The understanding of law as hinge between lifeworld and system,
which makes law central to the analysis of how system media affects the
lifeworld and how citizens may influence the regulation of system media,
directs attention to the ambiguity of law. Law is both a medium for the
realisation of self-legislation and for the system colonisation of the life-
world. I think that there are reasons to highlight this complementarity
between The Theory of Communicative Action and Between Facts and
Norms, but it should of course also be kept in mind that there are sig-
nificant differences between the two works. Hugh Baxter (2011) points
to several of these in his interesting study on Habermas and law. Most
important, Baxter argues that even though Habermas ‘officially’ relies on
the distinction between system and lifeworld in Between Facts and Norms,
he tacitly abandons it in favour of a communication theoretical concep-
tion of society. The latter builds on the idea of the democratic circulation
of power, beginning with citizens’ political activities, their influenc-
ing of legislation in political bodies and the enactment of laws whereby
administrative power is programmed and the economic system is regu-
lated. Habermas (1992: Chaps. 7-8) discusses this circulation of power
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in terms of the generation of communicative power and its relation to
administrative power, an understanding that Baxter (2011: Chap. 4)
points out, is not compatible with the lifeworld-system analysis.3

Modernity and Subjectivity

When discussing Hegel, who was the first to develop a clear concept
of modernity according to Habermas, he stresses how Hegel saw ‘the
modern age as marked universally by a structure of self-relation that he
calls subjectivity’ (Habermas 1985 [1987]: 16). The Reformation, the
Enlightenment, and the French Revolution were central historical events
in this regard. The declaration of rights adopted in 1789, the constitu-
tions during the following years and the Napoleonic Code ‘validated [for
Hegel] the principle of freedom of will against historically pre-existing
law as the substantive basis of the state’, Habermas (1985 [1987]: 17)
argues and continues giving examples from religion, morality, and art of
the centrality of the principle of subjectivity. Habermas (1985 [1987]:
18) concludes: ‘In modernity, therefore, religious life, state, and society
as well as science, morality, and art are transformed into just so many
embodiments of the principle of subjectivity’.

Habermas addresses how Hegel’s way of noting the centrality of sub-
jectivity in modernity connects to the differentiation of morality, art, and
science, which Kant articulated in his critiques of reason and Weber later
diagnosed as rationalisation of value spheres, and focuses on the prob-
lem Hegel posed. For Hegel, what Kant did not perceive as problematic
in his account of reason was ‘the need for unification that emerges with
the separations evoked by the principle of subjectivity’ (Habermas 1985
[1987]: 19). This need emerges when one addresses modernity histori-
cally, that is, as ‘the dissolution of the exemplary past’, on the one hand,
and ‘the necessity of creating all that is normative out of itself’, on the
other hand (Habermas 1985 [1987]: 20). Hegel posed questions about
the principle of subjectivity that Habermas finds central to the problem
of modernity, but ultimately Hegel came to embrace a concept of rea-
son capable of unifying the differentiation of reason that is untenable.
This leads us to an impasse, Habermas thinks, because neither is the
absolute nor the simple embracing of the principle of subjectivity alterna-
tives. Working out another path, a path not taken by Hegel, even though
alluded to, becomes Habermas® task. This path takes us from subject-
centred reason to an intersubjective account of it.
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Habermas stresses how a different relation-to-self is possible when
we begin with participants engaged in reaching an understanding about
something and coordinating action on this basis. This relation-to-self is
no longer that of an observer to entities in the external world but one
in which ‘ego stands within an interpersonal relationship that allows him
to relate to himself as a participant in an interaction from the perspec-
tive of alter’ (Habermas 1985 [1987]: 297). This allows for escaping the
objectifying relation to self that is characteristic of the philosophy of the
subject. Instead of ‘reflectively objectified knowledge’, we have a ‘reca-
pitulating reconstruction of knowledge already employed’ (Habermas
1985 [1987]: 297).

Habermas uses the method of reconstruction when accounting for
communicative action, building on the know-how that competent speak-
ers already master, and in understanding societal evolution as processes
of learning (see Cooke 1994; Pedersen 2009, 2011). With regard to the
specific focus of this study, Habermas argues that by reconstructing the
system of rights, we can formulate an account of constitutional democ-
racy. The point of the reconstruction is to formulate the conditions of
the possibility of this form of government, not by assuming some basic
principles but by reflecting on reason established in democratic practices
over the past 200 years. Daniel Gaus (2013) points to three elements in
this regard, at the background of Habermas® thinking that the ration-
alisation of the lifeworld leads to increased reflexivity. First, Gaus (2013:
564) stresses how participants, in establishing the framework of constitu-
tional democracy, understand that ‘there exists no functional equivalent
to the ordering power of the medium of positive law’. Second, the con-
stitutional order builds on modern ideas of freedom, self-determination
(autonomy), and self-realisation (authenticity), respectively. Third, par-
ticipants understand that political processes are fallible, in the sense that
what is today regarded as rational may not be seen as such in the future.
Central to constitutional democracy are the possibilities of revising laws
and regulations, including constitutional law.

The idea that intersubjectivity makes it possible to avoid prob-
lems of subject-centred reason guides much of Habermas’ theorising.
Besides making it possible to escape from an objectifying relation to
self, Habermas gives another important example of how an intersubjec-
tive account is an alternative, with respect to Hegel’s understanding.
This concerns Hegel’s theorisation of modern society in The Philosophy
of Right. Habermas (1985 [1987]: 37) notes that since the end of the



16 M.SPANG

eighteenth century, the classical conception of politics, encompassing
both state and society, has ‘split apart into a social theory grounded in
political economy on the one hand and a theory of the state inspired by
modern natural right on the other’. Hegel stood in the middle of these
developments, incorporating political economy in his account of (eco-
nomic) civil society and adhering to modern natural law when discuss-
ing the state. Yet, Hegel remained bound to the classical conception of
politics. Therefore, Hegel viewed civil society as moment within ethical
life, modelled along the lines of classical politics, and as destruction of
it.* The result is that Hegel conceived of the state as ‘higher-level sub-
jectivity” vis-a-vis ‘the subjective freedom of the individual’ rather than
to view the mediation in terms of ‘the higher-level intersubjectivity of
an uncoerced formation of will within a communication community’
(Habermas 1985 [1987]: 40, emphasis deleted). Habermas believes the
latter approach was touched upon in Hegel’s early writings, but he did
not follow through on this. Instead of a democratic conception of the
organisation of society, Hegel opted for monarchy. For Habermas (1985
[1987]: 40), this is not a coincidence, given how Hegel did not abandon
the philosophy of the subject: [T ]he logic of a subject conceiving itself
makes the institutionalism of a strong state necessary’.

In line with stressing intersubjectivity, Habermas criticises models of
politics where the ‘self” in self-legislation by citizens is viewed along the
lines of a subject writ-large. For this reason, he argues that popular sov-
ereignty does not reside in the people as subject. He contends that ‘the
“self” of the self-organizing legal community disappears in the subject-
less forms of communication that regulate the flow of discursive opinion-
and will-formation’ (1992 [1996]: 301). While this provides a strong
basis for an account of democracy that does not get snared in questions
about the people, its constitution and action, there is still the question of
how subjective rights fit into this.

The principle of subjectivity is obviously central to modern law,
expressed in the notion of subjective rights. As argued by several schol-
ars, the centrality accorded to subjective rights in modern law involves
fundamental changes of law (Habermas 1992: Sect. 1.3; Luhmann 1970,
1981; Menke 2015). One important change is the primacy of rights in
modern law. This primacy of rights is sometimes understood in terms
of the foundation of law, rights being prior to the establishment of the
legal-political order. This understanding, often discussed as a natural law
view, is usually contrasted with some version of legal positivism. While
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these controversies to be sure structure much of the modern discus-
sion of law, I agree with Menke (2015: part 1) that the most important
dimension to the primacy of rights is how rights refer to what is out-
side of law. Rights articulate a relation between law and non-law. The
outside of law is understood in a twofold sense, as the natural striving
of self-preservation, on the one hand, and thoughts and inclinations of
individuals, on the other hand. As will be explained, the latter dimension
makes understandable the key role that individual will play for modern
conceptions of rights. These express an idea of individual will or choice
( Willksir).5 This is a concept of will focused on what is individuals® ‘own
will” (Eigenwillen) (see also Luhmann 1981).

WHAT ROLE DoEs Law PrAY IN MODERN SOCIETIES?

An important question to address when wanting to understand
Habermas’ approach to law and rights is, of course, what role law plays
in modern societies. Habermas’ reconstruction of private and public
autonomy aims to clarify the meaning and implications of self-legislation
of citizens in modern functionally differentiated societies.

In general, modern societies being functionally differentiated means
that the older models of governing state and society through law, articu-
lated in modern natural law and in social contract doctrines, are prob-
lematic starting points. For the social contract thinkers, Habermas (1992
[1996]: 43) observes, law mediated ‘all other social relations’ and there-
fore ‘[l]egal motifs seemed to provide an adequate model for the legiti-
macy of a well-ordered society’. In similar ways, Blandine Kriegel (1989:
58) notes how the social contract thinkers sought to ‘juridify the political
sphere’. This application of law went all the way down, so to speak, relat-
ing not only to the state but to the fundamentals of the constitution of
the political community as such, that is, ‘the idea that the law is the obli-
gation of a body politic in its entirety to submit itself and subject itself to
juridification’ (Kriegel 1989: 62).

Political economy and sociology problematised this type of approach
(see Banakar and Travers 2013; Deflem 2008; Habermas 1992:
Sect. 2.1; Kelley 1990: Chap. 14; Luhmann 1993: Chap. 1). The early
political economists directed attention towards how economic patterns,
in Alex Callinicos” (2007: 18) words, ‘represented a social objectivity
which could not be equated either with political institutions and actions
of statesmen or with individual human beings and their self-conscious
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actions’. Understanding this kind of social objectivity became the task
of the political economists and later for the sociologists, something they
thought required new concepts and ways of exploring it. The need to
consider other mechanisms of integration besides law, in particular mar-
kets, did not mean that sociologists neglected law. In the contrary, the
study of law has been important in the sociological tradition, partly
reflecting the fact that, somewhat paradoxically, accompanying the
decline in modern natural law thinking, we also see an emphasis on leg-
islation as mode of governing from the late eighteenth century onwards.
As Alan Hunt (2013: 21f) points out, the ‘deployment to promote,
secure or defend specific social interests, is precisely what was “new”
about the legal orders that emerged in the late eighteenth century’.
Hunt thinks that the development of this proliferation of laws is impor-
tant for sociology of law.

Sociologists developed different diagnoses of the changed constel-
lation of law and society in modernity. Famously, Max Weber (1922:
Chap. 7) addressed the function of law in modern bureaucratic states,
stressing the important role the development of systematic legal knowl-
edge had for rationalisation of law (see also Hunt 2013). In discussing
various stages of the development of law, Weber (1922 [1978]: 882)
thought that the final stage involved the ‘systematic elaboration of law
and professionalized administration of justice by persons who have
received their legal training in a learned and formally logical manner’.
In Weber’s view, the formalisation of law served important purposes,
notably guaranteeing freedom and making it possible for individuals to
foresee the legal consequences of their actions. Thinking that formalisa-
tion and rationalisation amount to the same thing made Weber scepti-
cal of attempts to have law serve purposes of social justice and the like.
The latter would mean a de-formalisation of law, its materialisation.
Materialisation threatens the achievements of formalisation. Closely
related to formalisation is also the rise of legal positivism. Weber (1922
[1978]: 874) argued that the combined effects of ‘juridical rationalism
and modern intellectual scepticism’ meant that natural law had ‘lost all
capacity to provide the fundamental basis of a legal system’. As a result,
legal positivism has ‘advanced irresistibly’, Weber (1922 [1978]: 874f)
argued and continued: ‘“The disappearance of the old natural law con-
ceptions has destroyed all possibility of providing the law with a met-
aphysical dignity by virtue of its immanent qualities’. The diagnosis of
the irresistible advance of legal positivism is certainly an important
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background to discussions in sociology of law, including that of
Habermas and Luhmann, as discussed below. As is further discussed in
the third chapter, Weber is important for Habermas® way of addressing
the problems of legal positivism and the relevance of modern natural law
thinking.

Besides Weber, it is also important to draw attention to Emile
Durkheim and the way he discussed law in relation to the functional dif-
ferentiation of modern societies. Most famous is probably how Durkheim
(1893) connected the transition from mechanic to organic integration to
transformations of law (Deflem 2008: Chap. 3). However, the details and
merits of this account do not need to concern us. Important, though,
is the role Durkheim’s theorising of law has for Habermas. Two dimen-
sions stand out. First, law is a way of tracing evolutionary changes from
traditional to modern societies as well as transformations of modern soci-
eties.® Second, law is an indicator of social solidarity and allows for under-
standing how functional differentiation connects to the social integration
of modern societies. Habermas (1981) agrees with Durkheim that law
must be understood in relation to forms of solidarity in modern society.
In one part, this involves taking into account functional differentiation,
and in another part, it involves addressing the increase in reflexivity that
Habermas (1981, vol. 2: Sect. 5.2) discusses as the rationalisation of the
lifeworld. The latter implies that we can rely less and less on an already
established normative consensus and instead have to build this consensus
on ways of arriving to it. Democratic lawmaking processes fit into this
picture because they involve enacting laws on the basis of opinion- and
will-formation processes. Solidarity is source of laws but not as given
form. Instead, solidarity is outcome of processes of coming to an under-
standing about issues of societal relevance. However, law does not only
enable social integration, it is also tied to systems and therefore to mod-
ern societies being functionally differentiated.

Functional differentiation is central to Habermas’ account of society,
but his analysis is restricted to the system media of money and admin-
istrative power. In this regard, he differs not only from Talcott Parsons
but also from Luhmann, who theorises modern society consistently in
terms of functional differentiation. Besides the economic and political
systems, Luhmann also discusses several other systems, such as law, sci-
ence, religion, medicine, family, sexuality, and so on. This expresses how
functional differentiation is key feature of modern societies, replacing
hierarchy that was central to previous society. As a result, ‘no system of
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functions, not even the political, can take the place of hierarchy and its
summit. We live in a society which cannot represent its unity in itself, as
this would contradict the logic of functional differentiation’ (Luhmann
1987: 105). Closely related to functional differentiation is the emergence
of subjective rights because in pre-modern societies, persons belonged to
only one order (‘system’), for instance, an estate. Modern functionally
differentiated society is different. What ‘previously seemed normal is now
impossible’, Luhmann (cited in Verschragen 2002: 266) notes and con-
tinues ‘the singular person can no longer belong to one and only one
societal subsystem’. Individuals are active in various systems at the same
time, in legal, economic and political systems, and so on. Rights enable
such participation, regulating access, conditions of participation, etc.
(Luhmann 1970, 1981).

Luhmann’s perspective makes understandable how most systems are
global, although territorial differentiation plays a central role concerning
legal and political systems. The consistent theorising of functional dif-
ferentiation also clarifies that it is not possible to govern society from one
system. While most contemporary social and political theorists acknowl-
edge the latter point, much of political theory is still wedded to ideas
of the possibility of governing societies through law. Ideas of self-legis-
lation by citizens imply this, at least in some way and to some degree.
In contrast, Luhmann’s (1993: Chap. 1) understanding of law and poli-
tics implies that it is not the autonomy of human beings, legislating their
own freedom, which is central to modern society but instead the auton-
omy of systems.

Looking at Habermas from this perspective suggests that Habermas
clings on to conceptions of society that derive from modern natural law
and social contract theory. Conversely, Habermas thinks that Luhmann
faces the opposite problem. Saying adieu to the model of self-legisla-
tion by citizens would mean no longer being able to clarify the mean-
ing of democracy. In a section on sociological disenchantment of law
in Between Facts and Norms, Habermas (1992: Sect. 2.1) connects the
displacement of law by Marx and more generally the influence of politi-
cal economy on sociology until the development of systems theory.
Habermas (1992 [1996]: 48) regards Luhmann as an example of a
longer tradition that ‘assigns law a marginal position’ in understanding
society and ‘neutralizes the phenomenon of legal validity by describing
things objectivistically’.
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Discussing the first charge against Luhmann, that is, him assign-
ing law a marginal position, it is doubtful whether this is really the case.
Luhmann certainly does not consider law in the ways modern natural
law thinkers did. The legal system is autonomous from other systems,
such as the political or the economic system. Luhmann (1993: Chap. 2)
discusses this autonomy through the concept of autopoiesis, self-produc-
tion, meaning that systems produce and reproduce themselves through
distinctions between them and their environment. Central in this regard
is that systems operate through coding of communication. These codes
are specific to each system. In the case of the legal system, coding takes
place through the distinction between legal and illegal. It is not possible
to determine which communications are legal in some external way, but
only the legal system can say what is law and what is not law. This self-
referential process means that coding matters for both the operation of
systems and the distinction between system and its environment (see also
King and Thornhill 2003: 35ff).

The way systems are autopoietic may suggest that they are completely
closed off from each other, but Luhmann (1993: Chap. 2) insists that
they are not. There is operational closure of systems, which is key for
them remaining distinct systems, but they are opened to their environ-
ments and linked to other systems in several ways. Systems are open in
a cognitive sense to their environments, whereby events and processes
in the environment become important to the system. Luhmann (1993:
Chap. 10) discusses this in terms of irritations and structural couplings.
Irritations are more occasional in nature, whereas structural couplings
are about making systems responsive to each other on an ongoing basis
(Baxter 2011: 184f). As Luhmann (1993 [2004]: 382) puts it, coupling
mechanisms are structural couplings ‘if a system presupposes certain fea-
tures of its environment on an ongoing basis and relies on them struc-
turally” (Luhmann 1993 [2004]: 382). Examples of structural couplings
between the legal and the economic systems are property and contrac-
tual freedom. Legislation and constitutions are examples of structural
couplings between the legal and the political systems. Structural cou-
plings both link and separate systems. Constitutions link the legal and
political systems to each other but also presuppose their differences and
distinctiveness. From the early modern revolutions onwards, the ‘con-
stitution has been understood as positive statute law, which constitutes
positive law itself and through that regulates how political power can be
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organized and implemented in a legal form with legally mandated restric-
tions’ (Luhmann 1993 [2004]: 405).

This role of constitutions relates to one important difference between
Habermas and Luhmann, namely that Luhmann considers the legal and
the political systems as distinct, whereas Habermas does not (Baxter
2011: 84).” Luhmann does acknowledge the difficulties of separating
the two systems, especially when considering how important the paral-
lel developments of positive law and political democratisation have been
for contemporary understandings of law and politics (Luhmann 1993:
416f). The ‘unitary view’ is understandable from a historical point of
view, Luhmann (1993 [2004]: 364) argues, but the more the emblem
of this unity, the Rechtsstant, develops, the less plausible the unitary view
becomes. The ‘concept of the state becomes an artificial device for hold-
ing together what has emerged as the self-reinforcing dynamics in the
political system and the legal system’ Luhmann (1993 [2004]: 365).
Politics is not about the ongoing interpretation of the constitution,
Luhmann (1993 [2004]: 365) remarks, and the legal system is not only
about ‘the implementation of political programmes’.

This understanding goes against, if not the details of Habermas’
understanding of politics and law, at least the broad perspective that
Habermas proposes. Even though politics is certainly not only about
interpreting the constitution for Habermas, the constitutional perspec-
tive is central for discussing political practices and the functioning of
institutions (see also Specter 2010). Moreover, the programing of sys-
tems that takes place through legislation follows more or less closely an
idea of the implementation of laws through administration and courts.
While stressing features both of the legal system, such as the making
of law through courts, and of the political system, such as corporatist
involvement of interest organisations, which do not fit into the ‘consti-
tution-implementation’ model, we should note that Luhmann also fol-
lows this model in several respects. Law, Luhmann (1993 [2004]: 370)
notes, is ‘the most important imaginable precondition for the making of
politics’ because the latter means ‘deciding politically which law is to be
valid law’. Law performs a vital role for the political system because law
makes collectively binding decisions possible. Thus, legislation plays an
important role in understanding the structural coupling of the legal and
political systems. Legislation is both part of the political system, when
considered as decision-making process, and the legal system when we
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consider, for instance, how legislation involves anticipating the applica-
tion of laws in courts (King and Thornhill 2003: 44f).

In addition to the question of the relation between law and politics
discussed so far, there is another dimension to Habermas’ criticism of
Luhmann assigning law a marginal role. This has to do with Habermas
(1992 [1996]: 56) thinking that Luhmann does not recognise the
importance of the legal language for circulating ‘normatively substantial
messages’ in society. While Habermas thinks that functional differentia-
tion makes it necessary to adapt the imaginary of self-legislation by citi-
zens, he stresses that law is a way of communicating problems, issues,
etc., throughout society. Law is language for citizens, allowing them
to express everyday concerns and discuss them in various fora. When
entering parliamentary bodies, ‘normatively substantial messages’ pro-
vide the basis for legislation. Enacting laws, in turn, makes it possible
to programme the system media of money and administrative power
(Habermas 1992: Chaps. 7-9; see also Baxter 2011: Chap. 4).

Baxter (2011: Chap. 4) thinks that this view of law enabling the
circulation of messages implies a fundamental shift with regard to
how Habermas used the system-lifeworld distinction in The Theory of
Communicative Action. Habermas adheres to this distinction, though,
when commenting on how the language of law enables the circulation
of normative messages. This illustrates what he has in mind with law as
‘hinge’ between systems and lifeworld. As Habermas (1992 [1996]: 81)
expresses it:

[T]he legal code not only keeps one foot in the medium of ordinary lan-
guage, through which everyday communication achieves social integra-
tion in the lifeworld; it also accepts messages that originate there and puts
these into a form that is comprehensible to the special codes of the power-
steered administration and the money-steered economy.

Law allows for transforming what citizens articulate in public spheres and
through political action into codes that are ‘comprehensible’ to systems,
whereby it is possible to program administrative power and the money-
steered economy. For Habermas, ordinary language is (1992 [1996]:
56) a ‘universal horizon of understanding’ that in principle can ‘trans-
late everything from all languages’. However, it cannot ‘operational-
ize its messages in a manner that is effective for all types of addresses’
(Habermas 1992 [1996]: 56). Law is of help in this regard: ‘Without
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their translation into the complex legal code that is equally open to
lifeworld and system, these messages would fall on deaf ears in media-
steered spheres of action’ (Habermas 1992 [1996]: 56). In line with the
understanding of law as hinge between lifeworld and system, Habermas
stresses the importance of viewing law simultaneously with regard to
system media and lifeworld. Habermas thinks that Luhmann disregards
the latter.® This Habermas contends means that legal communications
lose their ‘socially integrative meaning’ (Habermas 1992 [1996]: 50—
emphasis deleted).

This criticism leads over to Habermas’ second objection against
Luhmann. In case we do not take into account the socially integrative
meaning of legal communication, the conclusion is that legal norms ‘lose
all connection with the supposition of rationally motivated processes
of reaching understanding within an association of legal consociates’
(Habermas 1992 [1996]: 50). On this second point, Habermas arguing
that Luhmann neutralises legal validity, it is obvious that the two think-
ers conceive of legal validity in different ways. For Luhmann (1993: 32),
legal validity is not a normative concept but a sociological one. Thus,
the question of whether what is valid law also should be valid law does
not concern him (see also Thornhill 2011). Laws are valid as long as the
legal system recognises them as valid. This is, to some extent, to treat
legal validity in an objectivist way, as a social fact. This sociological con-
ception of legal validity connects to how Luhmann (1993: Chap. 3)
understands the function of law, law being about stabilising normative
expectations. The normative expectation that law stabilises is the assump-
tion that the ‘future will normatively be no different from the past’ (King
and Thornhill 2003: 54).

For Habermas, the objectivist understanding of legal validity is an
example of sociology becoming too disconnected from modern natural
law, an argument Habermas advances not only with regard to Luhmann
but also in relation to Weber (discussed in Chap. 3). Habermas thinks
that we need both traditions. The sociological analysis is required for
normative theories to not be blind to effects of power and the implica-
tions of the functional differentiation of modern societies. Conversely,
the modern natural law tradition is necessary for the sociological analy-
sis to not be empty in normative terms, as argued by Habermas (1992:
Chap. 2; see also Chernilo 2013). This combining of modern natu-
ral law thinking and sociological theories is important for understand-
ing Habermas’ overall approach. We have to underline, of course, how
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Habermas thinks that democracy is central in this regard. It is the tying
of modern positive law to democratic processes of lawmaking that is
his central point, not tying law directly to moral and ethical considera-
tions of validity of law. This view becomes clear when we address how
Habermas, while certainly not endorsing legal positivism, also argues
against the ‘incomplete’ break with the tradition of natural law that
has to do with making moral argumentation ‘the exemplar for consti-
tution-making discourse’ (Habermas 1993 [1994]: 449). For this rea-
son, Habermas (1992: 197ff) discusses how several types of reason,
such as pragmatic, ethical, and moral reasons, are important in lawmak-
ing and how compromises reached under conditions of fair bargaining
also matter to democratic legislation. As stressed, key to constitutional
democracy, Habermas thinks, is that the legitimacy of law stems from
democratic processes of opinion- and will-formation.

Underlying this conception of positive law and democratic lawmak-
ing is Habermas’ understanding of how lifeworld and law link together.
In Between Facts and Norms, he introduces law in relation to the ration-
alisation of the lifeworld. The rationalisation of the lifeworld means that
more and more of social integration become dependent on communica-
tive action. This enables reflexive approaches to norms and values. It also
enables the reflexivity of institutional complexes, which no longer builds
on tradition and custom. However, the more social integration depends
on communicative action, the more fragile and unstable it becomes.
Habermas argues that communicative action cannot really bear the bur-
den of social integration that falls to it. Habermas introduces law in rela-
tion to this problem. Law relieves communicative action of some of its
integrative burden and resolves the problem of ‘how the validity and
acceptance of a social order can be stabilized once communicative actions
[has] become autonomous’ (Habermas 1992 [1996]: 25). Unlike the
spellbinding authority of the sacred in archaic societies, which fused
together facticity and validity, the bonding or binding character of mod-
ern law is built around the tensions between the facticity and the validity
of law. Law does not simply perform stabilising functions but does so
in ways that conform to the rationalisation of the lifeworld. Law is an
answer to the question: ‘What kind of mechanism might allow an unfet-
tered communication to unburden itself of socially integrative achieve-
ments without compromising itself?” (Habermas 1992 [1996]: 37).

This study addresses the claims that Habermas makes regarding law,
as exemplified in the above statements about lifeworld and law. It does so
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with respect to the promise of emancipation. This focus is certainly less
relevant if we were to follow Luhmann’s analysis of law. It may not be
completely irrelevant, and there are possibly some affinities in this regard
between a systems approach and ideas of ‘local’ criticism developed from
the 1960s, that is, the criticism of institutional complexes and their spe-
cific forms of power and domination. While of interest, it is not what
I focus on in this study. More important for this study, though, is the
way in which Habermas links the Marxian analysis of law and systems
theory. While the objectivist interpretation has played a significant role
in Marxian analyses, in particular when theorists have relied on the base-
superstructure distinction, I do not think that this applies to the analy-
sis of law as condition for emancipation and domination. Addressing the
dialectic of law does not entail understanding legal validity in sociological
terms only.

NOTES

1. Jansen and Michaels (2007: 347ft) argue that European scholars, well into
the nineteenth and early twentieth centuries, worked with two interrelated
assumptions. First, the idea that ‘the validity of all law, including private
law, ultimately depends exclusively on the state’ (347) and, second, that
for ‘the substance of rules and principles guiding the relations between pri-
vate individuals (private law), it was largely irrelevant that the law’s validity
depended on the state’ (347f). On private law, see also Renner (1904).
For an impressive discussion of public law, see Loughlin (2010).

2. Habermas (1998: 411f) states that he does not exclude the problematisa-
tion of law, but he thinks that doing so requires showing another under-
standing of law or showing that there is an alternative to law for social
integration of modern societies. He says he has no problem with either
type of challenge since we ‘are not under an obligation to regulate our liv-
ing together by means of positive law’, but argues that the discussion of
such alternatives has to be ‘stated with sufficient precision’ to be ‘mean-
ingful’ (Habermas 1998: 412). This is a curiously strong demand. We
may problematise the possibilities of emancipation through the language
of law without providing full-fledged alternatives. After all, understanding
the limitations of rights as emancipatory tools seems important for under-
standing what rights make possible.

3. More specifically, Baxter (2011) points out that the interchange model
claborated upon in The Theory of Communicative Action is based on under-
standing the interrelation of lifeworld and system from the point of view of
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systems, which is not compatible with the objective of Between Facts and
Norms, to conceptualise citizens’ influence on system media.

. Ethical life (Settlichkeit) often refers to the particular form of life in a com-
munity. The usual contrast is with morality (Moralitit), which refers to
humanity. Habermas (1992: 197ff) uses the terms ethical and moral rea-
sons in this sense. Ethical reasons refer to shared considerations of what
is good and worthwhile, shared values and so on, in a political commu-
nity. Moral reasons, in contrast, refer to all human beings, not what are
particular understandings of the good life but what is equally good for
every person. Hegel made use of the distinction in this way, thinking that
Kantian ethics is concerned with morality. We should, however, note that
when talking about community, Hegel stressed the political community.
Important in this regard is the Greek polis, which for Hegel served as an
‘ideal’ of ethical life. A central feature of the polis, according to Hegel,
was that it focused on the close links between ethics and politics, not their
separation, and therefore on the role of politics (and law) in ethical educa-
tion, in the processes of becoming virtuous citizens. This connection to
the Greek polis is particularly evident in Hegel’s early writings. Hegel also
used ethical life in his later writings, notably in Philosophy of Right, where it
refers to the societal relations of family, (economic) civil society, and state.
The ideal of the Greek polis remains important in this context but stronger
emphasis is put on modern institutions central for the actualisation of free-
dom (see Schnidelbach 2000: 245ff). The latter is important to stress, as
cthical life is sometimes given a more narrow culture-oriented interpreta-
tion, referring to shared values and traditions. In contrast, theorists like,
for instance, Honneth (2011) stress the institutional components. In out-
lining what he calls a democratic ethical life, the focus is largely on insti-
tutionalisation of freedom, including markets and political processes of
will-formation.

. In German, Willkiir has the connotation of arbitrariness and caprice. Kant
(1797 [1991]: 41f) defined this in Metaphysics of Morals: “The capacity for
desiring in accordance with concepts, insofar as the ground determining
it to action lies within itself and not in its object, is called the capacity for
doing or refraining from doing as one pleases [nach Belieben]. Insofar as it is
joined with one’s consciousness of the capacity to bring about its object by
one’s action it is called the capacity for choice’ [Willkiir]. On the develop-
ment of the concept of will, see Romano (2004).

. Habermas (1981) discusses this with regard to law as pacemaker of trans-
formations, both from traditional to modern societies and with regard to
the juridification waves of modern societies, from the bourgeois state to
the welfare state. I discuss this more in-depth in Chap. 3.
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7. As Baxter (2011: 83f) points out, Habermas is unclear on this, but he
argues that Habermas ‘seems on the whole to favour treating law as part of
a more general political system, not as a separate system’ (Baxter 2011: 84).
8. For a discussion, see Baxter (2011).
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CHAPTER 2

The Dialectic of Law and the Modern Legal
Form

Abstract This chapter discusses the dialectic of law and the modern
legal form. The dialectic of law, important in the tradition of the modern
critique of law, entails that law is both a condition for emancipation and
domination. Habermas® analysis of the dilemmatic structure of welfare
state law in The Theory of Communicative Action addresses this dialectic
in ways that he does not in Between Facts and Norms. In the latter work,
Habermas instead discusses the dilemma of welfare state law at the back-
ground of the dialectic of legal and factual equality. I discuss the differ-
ence between this understanding and the dialectic of law.

Keywords Habermas - Menke - Dialectic -+ Law - Legal form

INTRODUCTION

By stressing the inherently dilemmatic structure of welfare state law in
The Theory of Communicative Action, Habermas advances the interpreta-
tion that this law both enables and takes away freedom. In Between Facts
and Norms, he argues it was too rash to characterise welfare state law as
dilemmatic as such. Habermas instead thinks that the normalising con-
sequences of welfare state law are understandable in the background of
what he calls the dialectic between legal and factual equality.

In this chapter, I clarify the difference between the dialectic between
legal and factual equality and the dialectic of law. The major difference

© The Author(s) 2018 33
M. Spéing, Emancipation, Democracy and the Modern Critique of Law,
International Political Theory, DOI 10.1007 /978-3-319-62890-5_2



34 M.SPANG

between these two accounts concerns whether limitations regarding
emancipation are intrinsic to law or not. The dialectic of law analysis
implies that it is. Habermas’ analysis of welfare state law as dilemmatic
is an example of this kind of analysis. The analysis of the dialectic of
legal and factual equality is different, not because it does not address
normalisation but because the criteria for assessing when measures
turn from promoting equality and freedom to its opposite are internal
to democratic law, when properly reconstructed. Habermas argues that
the reconstruction of private and public autonomy gives us standards for
assessing when measures are promoting autonomy and when restricting
it. For this reason, the analysis of the dialectic of legal and factual equal-
ity does not imply that limitations regarding emancipation are intrinsic to
the law in the way that the dialectic of law does.

As suggested in the introduction, I think that Menke’s analysis is help-
ful in understanding the dialectic of modern law. His account builds
on analysing the modern form of rights and the modern legal form. I
therefore discuss how to understand the modern legal form, contrasting
the accounts of Habermas and Menke. Both authors stress the primacy
of rights in modern law and note how this initially developed in rela-
tion to private law. Yet, they also differ in several respects, among oth-
ers in how Menke puts emphasis on rights relating to what is outside of
law, non-law. This gives the modern understanding of subjective rights
its specific characteristics. Menke suggests that the relation between law
and non-law is one of self-reflection, thus, relying on certain elements of
Luhmann’s characterisation of modern law.

THE DIALECTIC OF LEGAL AND FACTUAL EQUALITY

In Between Facts and Norms, Habermas (1992: Chap. 9.2) advances the
argument that the ambivalence of welfare state law relates to the dialec-
tic between legal and factual equality. This dialectic refers to the adop-
tion of measures and regulations that aim towards achieving de facto
equal opportunities, central for the development of welfare state law in
the twentieth century. However, this development is also ambivalent,
Habermas (1992 [1996]: 416) argues:

[S]atisfying the material preconditions for an equal opportunity to exer-
cise individual liberties alters living situations and power positions in such
a way that the compensation for disadvantages is associated with forms of
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tutelage that convert the intended authorization for the use of freedom
into a custodial supervision.

Habermas (1992 [1996]: 416) gives some examples of when this hap-
pens, for instance, ‘when statutory regulations on work and family life
force employees or family members to conform their behaviour to a
“normal” work relation or a standard pattern of socialization’ or when
recipients pay for compensations ‘with dependence on normalizing
intrusions by employment offices, welfare agencies, and housing authori-
ties’. Habermas (1992 [1996]: 416) also highlights problems of col-
lective bargaining when the representation of interests is bought at the
expense of ‘freedom to decide by organisation members’. These exam-
ples are similar to those Habermas gives in The Theory of Communicative
Action about the colonisation of the lifeworld, but he no longer thinks
that they point to an inherent dilemma of welfare state law. In Between
Facts and Norms, Habermas concludes that it would be too rash to con-
clude that the dilemma he points to is inherent in welfare state law.

The reason for this change partly relates to Habermas abandoning the
colonisation analysis and partly to the fact that he thinks that the “criteria
by which one can identify the point where empowerment is converted
into supervision are, even if context-dependent and contested, not arbi-
trary’ (Habermas 1992 [1996]: 416). More specifically, this refers to the
reciprocal relation between private and public autonomy, which gives ‘an
intuitive standard’ for judging whether measures and regulations pro-
mote or reduce autonomy (Habermas 1992 [1996]: 417). There are two
dimensions to this, one having to do with political autonomy and the
other referring to private autonomy.

Discussing this in terms of the reconstruction of private and public
autonomy suggests that we should look at political processes of legisla-
tion and policy making for understanding when measures turn from
promoting autonomy to its opposite. Normalisation would then arise as
consequence of citizens not being involved in outlining measures, their
focus and contents, their implementation, and so on.! In this case, nor-
malisation is understandable in the background of political autonomy,
more specifically citizens lacking appropriate ways to take part in political
processes. Besides this interpretation, Habermas also discusses normal-
isation with regard to private autonomy. He argues that normalisation
takes place ‘when welfare regulations, employing criteria of equal treat-
ment in an attempt to secure an actual equality in living situations and
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power positions, achieve this goal only under conditions or with instru-
ments that... also severely /Zmit the vulnerable areas in which individuals
can autonomously pursue a private life plan’ (Habermas 1992 [1996]:
416). This argument differs from the first one. The fact that Habermas
makes this interpretation as well is of course not surprising, in particular,
given the importance of private autonomy for the modern conception of
rights. However, it partly runs counter to Habermas’ argument that the
reconstruction of the relation between private and public autonomy cre-
ates standards for assessing normalisation.

Stating that the criteria for assessing the adverse consequences of
normalisation build on the reconstruction of private and public auton-
omy is in line with the overall argument in Between Facts and Norms.
Habermas (1992: Chaps. 7-9) stresses the need for public debates about
what are relevant societal circumstances to address when working out
laws and policies aiming to achieve equal freedom.? Following the pro-
ceduralist approach, Habermas (1992: Chap. 9) advances that one has
to judge on a case-to-case basis whether achieving equal opportunities
requires one to treat cases similarly or differently. Feminist discussions
of the equality/difference dilemma show this. For Habermas, discussions
about whether to stress equal or different treatment depend on assessing
‘which differences between the experiences and living situations of (spe-
cific groups of) women and men become relevant for an equal opportu-
nity to take advantage of individual liberties’ (Habermas 1992 [1996]:
425). The proceduralist approach opens up for interpreting equality and
difference in new ways (see also Johnson 2001). Yet, there are reasons to
inquire into the background conditions for this appearing as a problem
with respect to feminist politics of equality in the first place.

To some extent, this has implications for the medium at hand, namely
law and rights. An example is how Wendy Brown (2000: 232) elaborates
on paradoxes of rights, arguing that a key paradox ‘is that rights that
entail some specification of our suffering, injury, or inequality lock us
into the identity defined by our subordination, while rights that eschew
this specificity not only sustain the invisibility of our subordination, but
potentially even enhance it’ (see also Brown 1995). Brown connects
this to other themes familiar in the modern critique of law, for instance,
that rights mitigate consequences of subordination but does not elim-
inate domination. She also draws attention to the problem of address-
ing intersectionality in law, that is, the difficulty of addressing ‘subjects
marked by more than one form of social power (race, gender, age, sexual
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orientation, disability) at a time’ (Brown 2000: 235). The latter has a
specific bearing on Habermas’ suggestion to deal with equality and dif-
ference on a case-by-case basis. In a specific case, it is likely that there are
several differences that are relevant to consider. This, at least, complicates
how to assess whether treating cases similarly or differently best advances
substantial equality.

THE DIALECTIC OF LAw

A way to understand how the modern critique of law relates to the point
Habermas makes about the dialectic of legal and factual equality is to
draw attention to Weber’s (1922: 439f) discussion about freedom and
coercion regarding relations between workers and capitalists.

Weber noted that the expansion of contractual relations in modern
society depends on developments of modern law. However, the extent to
which this also means ‘an actual increase of the individual’s freedom to
shape the conditions of his own life’ is less certain, Weber (1922 [1978]:
729) thought. In order to assess the latter, we have to look at whether
these possibilities are available to all. ‘Such availability’, Weber (1922
[1978]: 729) continued, ‘is prevented above all by the differences in the
distribution of property as guaranteed by law’:

The formal right of a worker to enter into any contract whatsoever with
any employer whatsoever does not in practice represent for the employ-
ment seeker even the slightest freedom in the determination of his own
conditions of work, and it does not guarantee him any influence on this
process. (Weber 1922 [1978]: 729)

We may interpret this problem along the familiar lines of the distinc-
tion between de jure and de facto opportunities, that is, in the light of
what Habermas discusses as the dialectic between legal and factual equal-
ity. However, it is also possible to interpret it in ways that are closer to
the tradition of the modern critique of law (see Menke 2015: 277ft).
When Weber addressed this question, he did so by talking about free-
dom and coercion (Zwang). More specifically, he argued that the ques-
tion is how to interpret contractual freedom in relation to coercion in
one legal community compared to another, ‘for instance, one organ-
ized along “socialist” lines” (Weber 1922 [1978]: 730). It is true that
formally, the ‘increasing significance of freedom of contract’ represents
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a ‘decrease of coercion” (Weber 1922 [1978]: 730). However, taking
into account actual opportunities of making use of these possibilities
implies for Weber (1922 [1978]: 730) that ‘the exact extent to which
the total amount of “freedom” within a given legal community is actu-
ally increased depends entirely upon the concrete economic order and
especially on the property distribution’.

Discussing this in terms of freedom and coercion suggests not only
linking legal and economic orders but also taking into account both
dimensions when assessing whether contractual freedom overall implies a
decrease in coercion in the legal community. Thus, Weber (1922 [1978]:
730) thought that coercion in a capitalist economy has a peculiar form:
‘In this type of coercion the statement “coactus voluit” applies with pecu-
liar force just because of the careful avoidance of the use of authoritarian
forms’ (Weber 1922 [1978]: 730).3

Weber’s argument about coactus voluit entails considering law in ways
that allow us to understand how legal regulations may simultaneously
enable freedom and be a condition for domination. Marx viewed private
law in this way. As Bob Fine (1984: 119) pointed out in his discussion of
how Marx abandoned the analogy between slavery and the conditions of
workers in capitalism, Marx came to recognise that capitalist exploitation
is ‘compatible with—not at odds with—juridic freedom and equality’. In
private law, this equality centres on private property and contractual free-
dom. Market exchange was the medium for their realisation. The early
modern social contract thinkers thought that ‘[n]atural rights will find
their reliable counterpart in the laws of trade and commerce’ (Habermas
1963 [1973]: 95). Marx confronted this constellation in his problemati-
sation of law. When arguing that exchange relations are ‘a very Eden of
the innate rights of man’, Marx (1867 [1992]: 280) only took the social
contract thinkers at their words.

Specific to capitalist relations are that they build on the selling and
buying of labour power. This presupposes the legal equality of the bearer
of this labour power. Legal equality is therefore the condition for exploi-
tation. The bourgeois private law is a legal order that expresses both
legal equality of persons and mechanisms that enable social domination
(Menke 2015: 272ff). It has been common to understand this as ideol-
ogy, legal equality only covering up what are unequal power relations.
While there certainly is an ideological element, helping to sustain a cer-
tain presumption of equality in spite of its reversals, legal equality is not
only (not primarily) ideology, rather it is a condition for the possibility
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of domination. Capitalist exploitation can develop only on the basis of
legal equality. Without legal equality, selling of labour power is impos-
sible. Only based on the active use of rights in private law can persons be
exploited (Menke 2015: 289).

Thus, legal equality plays a key role in enabling capitalist exploita-
tion. To some extent, of course, exploitation is the reversal of equality.
It is the opposite of equality and a mechanism for generating inequali-
ties over time, but the important point with regard to private law is that
this reversal takes place within law. The central legal means of private
law, in particular, contractual freedom, is key for understanding how the
reversal happens without violating private law. This does not mean that
legal equality is not also emancipatory. To be sure, it has been difficult
in much of Marxian theorising about law to keep both of these things in
mind (see Collins 1982; Fine 1984; Kelley 1978). The problem is that
it is neither possible to disregard the legal institutionalisation of equal
freedom, to debunk it as mere semblance, nor is it possible to envision
the struggle for emancipation only in legal terms, as that which is not
yet achieved. The result, Fine (1984: 120) noted, is a deep ambivalence
about the potential for liberation through rights:

Marx never overcame his ambivalence between his conception of bour-
geois equality and freedom as “only a semblance and a deceptive sem-
blance” and his realization that “this semblance exists nevertheless as an
illusion on his [the worker’s] part and to a certain degree on the other
side, and thus essentially modifies his relation by comparison to that of
workers in other modes of production”.

Addressing this kind of ambivalence is central in much of critical thinking
about rights and law, from Marx until our own times (see Brown 2000;
Buckel 2007, 2009a, b; Loick 2014a, b; Menke 2015; Parla 2011).

Of course, we may think that this ambivalence is due to the inability
to come to terms with modern law. In that case, the ambivalence appears
as a fault in properly understanding law as a language for the realisation
of autonomy (compare Baynes 2000). In part, this is what Habermas
implies in shifting from considering welfare state law as dilemmatic in
itself to arguing that the criteria for normalisation are found in demo-
cratic lawmaking. Habermas also advances a similar type of claim in other
respects as well. It is, for instance, implied in his criticism of Foucault’s
analysis of normalisation, Habermas (1992 [1996]: 79) arguing that
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‘a sociology that would remain sensitive to tensions of this sort must not
renounce a rational reconstruction of civil rights from the internal per-
spective of the legal system’. Besides Habermas misunderstanding the
objectives of Foucault’s analysis, I am not convinced that Habermas is
able to show that understanding normalisation presupposes the recon-
struction he proposes.* Moreover, Habermas is less than clear about this
reconstruction and its use for assessing normalisation, as already pointed
out. While arguing that the reconstruction gives us intuitive stand-
ards for assessing when welfare state measures turn from promoting to
restricting freedom, he also relies on private autonomy as an independent
criterion. The latter is not surprising but the more troubling with regard
to the argument that it is the reconstruction between private and public
autonomy that gives us the criteria for assessing problems of welfare state
law. This points to the problem of building the reconstruction of politi-
cal autonomy on rights in the modern sense. I have already pointed to
some dimensions of this problem and will discuss it in the next chapters.
In general, much of Habermas’ arguments about standards of criti-
cism are understandable in the background of an argument he put for-
ward in early discussions about ideology critique. Habermas (1962: Parts
3 and 4) argued that such criticism should not be understood as invali-
dating the ideas and norms addressed. Instead, one should understand
this criticism building on these ideas and how they are used to point
to inequalities and injustices in society. Otherwise, criticism would lack
direction, and it would not be clear about its own premises. Habermas’
argument was, of course, a valuable corrective to certain strands of
Marxist ideology critique. Looking at the focus of this study, the implica-
tion of Habermas’ argument is that critique of domination (as exempli-
fied above with respect to Foucault) requires taking legal equality and
rights as presuppositions for criticism to have direction and clarity.?
However, addressing domination in terms of the dialectic of law does
not invalidate that rights also serve emancipatory purposes. It does, how-
ever, imply that we also need to address how domination unfolds on the
basis of rights, not only or always in contradiction to them. Rights being
condition both for emancipation and for domination is what makes mod-
ern law ambivalent. Thus, the dialectic of law suggests that we consider
another possibility than separating what explains domination and what
enables emancipation. It suggests that we address how domination is the
reversal of legal equality and freedom and yet, simultaneously, unfolding
on the basis of law. The problem of not being able to resolve the tension
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between law as semblance of liberation and vehicle for achieving eman-
cipation is then less a fault attributable to inconsistencies and tensions of
thinking. Instead, this ambivalence expresses contradictions of the mod-
ern legal form, the way in which the legal form both enables emancipa-
tion and is the basis for social domination (Buckel 2007, 2009a; Fine
1984; Menke 2015).

Marx primarily addressed the ambiguity of the private law, the insti-
tutionalisation of property rights and individual freedom of contract,
and so on, arguing that while this allows for one to contest rights (right
against right), it does not enable the more fundamental transformation
he envisioned in the socialist revolution. There are reasons to stress the
importance of private law, both for the development of modern law and
for the modern idea of rights. Without taking this into account, the
Marxian criticism of law becomes impossible to understand. Marx is cer-
tainly not critical of rights because he does not ‘believe’ in them, because
he is sceptical of rights as such. Rather, it is their ambiguous role, how
they are compatible with capitalist exploitation and in fact make up an
element of the condition for the possibility of exploitation that is at the
centre of his attention. Yet, Marx’ focus on the private law made him
misunderstand the struggles about which kind of law, private law or
social law, should prevail. Marx overlooked the development of social
law, Menke (2013, 2015: 281ff) argues, which had consequences for
Marx’ understanding of what the struggles for shorter working days, bet-
ter working conditions and social protection, and so on entailed. Marx
did not understand that these struggles involved claims of a right to life
and the recognition of partaking in social life and instead interpreted
them as private law claims.

The neglect of social law also had consequences for the understanding
of social domination. In social law or welfare state law, domination takes
the shape of normalisation, not exploitation (Menke 2015: 285ft). There
are thus reasons to attend to how the dialectic of law in welfare state
law is different from its shape in private law. Habermas understands this
very well. In fact, the reason for him focusing on welfare state law as an
example of colonisation of the lifeworld was largely that this allowed him
to show the relevance of critical theory in the context where orthodox
Marxism was not well equipped to make sense of the welfare state. Even
though the specific way in which Habermas developed this turns out
to be problematic, the guiding thread of the analysis that we deal with
processes of normalisation and these tie in with characteristics of welfare
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state law seems to me to be on the spot. When Habermas analyses nor-
malisation in The Theory of Communicative Action, he does so in ways
that point to the dialectic of law, showing how welfare state law simul-
taneously enables and restricts freedom. I will come back to this analysis
in the next chapter, discussing how it is possible to develop it in terms of
Menke’s analysis of the modern legal form instead of Habermas’ analysis
of lifeworld colonisation by systems.

THE MODERN CRITIQUE OF LAW

The dialectic of law is not the only way through which the ambiguities of
modern law have been discussed. In order to situate the account of the
dialectic of law, I briefly discuss some other central themes of the mod-
ern critique of law in this section (see Brown and Halley 2002; Buckel
2009a; Hutchinson and Monahan 1984; Kelley 1978; Kennedy 1985,
2002; Peters 1991: Part 5; Unger 1986). Doing so, I stress the Marxian
background to the modern critique of law, paying less attention to its
Hegelian dimensions (compare Fine 2001).

An important issue in much of legal analysis concerns the indeter-
minacy of law, that is, the problem, in Habermas’ (1992 [1996]: 199)
words, of how to guarantee ‘the certainty of law and its rightness.
While important for questions about the legitimacy of law, the debate
on indeterminacy focuses primarily on the application of the law. There
is an extensive discussion about these issues, but I will leave it aside in
the following (see Frankenberg 2009: 106ff; Kress 1989; Unger 1986).
Scholars in the tradition of critical legal studies sometimes connect inde-
terminacy to the analysis of the political conjuncture. Mark Tushnet
(1989), for instance, addresses how appeals to rights and their expan-
sion depend on the political forces that enable the recognition of rights
and sustain their applicability. Social movements and civil society organi-
sations are important for the recognition of rights, not only initially but
also over time. Unless supported by political forces, Tushnet (1989: 409)
noted that ‘there is little reason to believe that, inertia aside, the right
will continue to be recognized’. This is an important point and unfortu-
nately, it often plays a subordinate role in much of legal-political analysis.
However, it is not what I focus upon in this study.

Another central theme in the tradition of the modern critique of law
is that law glosses over inequalities and power relations. This glossing
over makes law ideological (see Buckel 2009b; Fine 2013; Hunt 1985).
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To some extent, this effect of rights stems from them abstracting from
the societal conditions in which rights function (Buckel 2007, 2009a).
Anatole Frances’ famous quip about sleeping under the bridges of Paris
captures this problem. Related to this is another dimension of the ideo-
logical dimension of law and rights, specifically, that they express particu-
lar societal perspectives and ideals, such as bourgeois ideas or masculinist
conceptions (see Collier 1995; Fine 2013; MacKinnon 1989).

Connected to the charge that law is ideological, creating the sem-
blance of equality, sometimes but not always, attempts to analyse the
emergence of modern law. Examples include several types of Marxian
accounts of law, which tie law to the emergence of capitalism (Buckel
2009b; Collins 1982; Fine 1984, 2013; Poulantzas 1978: 86ff). One
of the most important theorists in this tradition is Evgeny Pashukanis
(1924 [1989]: 113), who analysed the interrelationship between private
law and relations of production: “The social relation which is rooted in
production presents itself simultaneously in two absurd forms: as the
value of commodities, and as man’s capacity to be the subject of rights’.
Pashukanis discussed the emergence of the legal subject in relation to
the shift from the feudal to the capitalist economy, stressing the homolo-
gies between legal equality and exchange but also pointing out the spe-
cific roles of contracts and the settlement of disputes in this regard (see
also Balbus 1977). Pashukanis did not view the law as an epiphenom-
enon and instead stressed that law is a specific social form. However, he
did not fully overcome the Marxist base-superstructure argument. For
Pashukanis, the legal form emerged in relation to capitalist exchange,
and his account of the subject of right exclusively ties it to private law.
Later, theorists who wanted to develop a materialist account of law often
drew on Pashukanis, in particular, the idea of law as form, while attempt-
ing to overcome the problems involved in the reduction in the form to
exchange and the privileging of private law.

Buckel’s (2007) analysis of the modern legal form as technology of
subjectivation and cohesion is an example. Buckel (2007: 237) stresses
that the legal form is a social form in its own right, related to but not
reducible to other social forms. Similar to Habermas, Buckel under-
stands the mode of subjectivation in the modern legal form, in terms
of the abstraction from concrete life contexts. This abstraction enables
the ‘commensuration’ of interests and understandings of the good life
between legal subjects, more specifically the kind of commensuration
that allows for interests and ideas about what is good and worthwhile
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to coexist. This also means that legal subjects relate to each other in an
external fashion. In this sense, Buckel (2007: 237f) argues, law is also a
technology of cohesion. As technology of cohesion, modern law estab-
lishes a mode of formal cohesion between abstract individuals. Buckel
(2007) argues that in order to understand the effects of this modern
legal form, how law is mode of subjectivation and technology of cohe-
sion, we have to pay attention to how persons use legal reasoning and
make legal claims. We need to investigate how individuals seek the
redress of injustices, claiming equality or freedom, seeking the reso-
lution of conflicts, establishing contracts, and so on, through the legal
language. Buckel is, in particular, interested in how persons make use of
this legal language in the context of courts and other legal bodies, where
lawyers, judges, and other legal experts play a central role. Even though
not drawing on Pierre Bourdieu’s (1987) analysis of the juridical field,
Buckel’s (2007: 240ft) analysis has several similarities with the way that
Bourdieu stressed that this field is one of practices, jurists making use
of legal knowledge in addressing grievances, building cases, engaging
in legal argumentation, and the like. It is through legal procedures and
legal argumentation that law has real effects. Even though this allows for
expressing and formulating grievances, making claims, and so on, the
legal language also has specific formative effects. Similar to how Nicos
Poulantzas (1978: 89f) thought that ordinary people have little com-
mand of judicial knowledge, Buckel (2007: 240ft) also stresses that it is
largely through legal procedures that actors lose ‘control” over how their
concerns are addressed. Practically, this takes place through the need to
formulate concerns in legal categories and to understand themselves in
such terms. Thereby, an understanding of persons and their relations to
each other that define human beings as legal beings is constituted. It is
in this regard that it makes sense to talk about ‘legal fetishism’, as argued
by Buckel (2007: 242f). Yet, fetishism is not illusion. Central to fetish-
ism, Marx (1867 [1992]: 165) asserts, is that relations ‘appear as they
are’. The latter involves the common understanding that legal relations
are actually specific and concrete. Thus, the fetish character of law entails
that it takes on ontological meaning, defining human beings as legal
beings (Marx 1843b: 231f).

Buckel (2007) argues that we should focus on understanding the
structuring effects of the modern legal form. Several other scholars stress
the importance of analysing the formative force of law. One common
focus in this regard is the formative force of law as it relates to modern
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conceptions of the subject. An example is how Judith Butler (1990: 2)
argues that ‘law produces and then conceals the notion of “a subject
before the law” in order to invoke that discursive formation as a natural-
ised foundational premise that subsequently legitimates that law’s own
regulatory hegemony’. Even though not every theorist would agree with
this specific understanding, the force and violence involved in becoming
a legal subject is something several theorists point to (Buckel 2009a).
More generally, the connection between violence and law has attracted
wide attention, famously in the way that Walter Benjamin (1921) ana-
lysed the intertwining of lawmaking and law-preserving violence.
Benjamin’s problematisation has played an important role in the criti-
cal analysis of law and politics (see Butler 2006; Hamacher 1994; Martel
2014). This goes not the least for the discussion initiated by Jacques
Derrida’s (1992) reading of Benjamin.

Particularly important for the discussion of law in the context of
Habermas® political and social thought is the analysis of the forma-
tive force of law among the early generation of Frankfurt theorists
(see Buckel 2007: B.II; Scheuerman 1994: Chaps. 1-2; Seifert 1971).
Kirchheimer (1928) and Franz Neumann (1937) engaged in the analysis
of juridification, and they focused on the function of law in guaranteeing
social and political status quo, its role in disguising social domination,
but in particular understanding, how law has become central for fram-
ing conflicts and expressing claims. Kirchheimer (1928: 36f) discussed
this in terms of the establishment of the modern idea of the ‘legal state’
(Rechtsstantsgedanke) that is formative for modern politics. The legal
state was initially a tool in the struggle of the bourgeoisie against both
feudalism and absolutist monarchs and later became the framework of
modern politics. It came to define the ‘horizon’ of politics, a shaping and
forming effect that Kirchheimer found ambiguous for reasons similar to
those articulated by Engels and Kautsky.

Habermas draws on Kirchheimer in The Theory of Communicative
Action, when engaging in the analysis of how welfare state law is an
example of the colonisation of the lifeworld. Kirchheimer, by contrast,
addressed what Giinther Teubner (1993) calls the ‘colonisation’ of poli-
tics, the formative role of law with regard to modern politics. Describing
conflicts through modern law shapes the understanding of conflicts
and the making of claims, what is possible to say and do. This simple
fact directs attention to the kind of ‘language’ law is and what it makes
possible to say. These features of what the force of law consists of are
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central to the modern critique of law (see Buckel 2009a; Christodoulidis
1998; Loick 2014b). Implied in Kirchheimer’s criticism is, in the words
of Emilios Christodoulidis (1998: 69), the critique that law serves ‘as
an (adequate) register of political meaning’. Yet, to talk about juridifi-
cation as ‘colonisation’ of politics is in several ways imprecise; there-
fore, we have to engage in an analysis of the dialectic of law, how law
is both a condition for freedom and a condition of social domination.
As already discussed, the analysis of the dialectic of law involves stress-
ing how the opposite of law, involving freedom or autonomy, is at the
same time unfolding on the basis of law. In discussing this, I draw on
Menke but there are other examples as well (compare Kompridis 2000).
An example is Peter Fitzpatrick (2001) who argues that whereas moder-
nity does not rely on some exteriority that defines it, it does produce the
‘other’ constitutive of it inside itself: ‘Because a universalist encompass-
ing modernity cannot allow of an engendering position apart from itself,
its own ‘self” creates the other against which it is constituted. Not only
that, not only must the other be absolutely excluded from an encom-
passing modernity, this very quality of encompassment means that the
other must also be included’ (Fitzpatrick 2001: 63). Fitzpatrick analy-
ses the conception of savagery in this context, how savagery is externally
opposed to the civilisational role of law and yet included in it.

TaE MODERN LEGAL FOrRM

Important for the discussion of Habermas’ conception of law in the light
of the modern critique of law is the question about how to understand
the modern legal form. As is discussed in more detail in the following
two chapters, Habermas views modern legal forms partly in terms of sys-
tem differentiation, that is, how law ties in with the development of the
systems media of money and administrative power, partly in relation to
lifeworld rationalisation. Both dimensions are important for Habermas’
understanding of the law, but the lifeworld anchoring of law is a key to
his understanding of modern legal forms.

The rationalisation of the lifeworld involves the differentiation of
morality and legality. Compared to ancient understandings, neither
morality nor law anchors in ethical life any longer. In discussing the
implications of the rationalisation process that sets free values and norms
and makes them depend on processes of coming to an understand-
ing, the ‘vanishing point’ of these processes entails a situation in which
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‘legitimate orders are dependent upon formal procedures for positing
and justifying norms’ (Habermas 1981 [1987], vol. 2: 146). Thinking
that both morality and legality evolve out of the disintegration of ethi-
cal life does not mean that Habermas, along the lines of Kant, thinks
that morality is the basis of law. In the contrary, it is only democratic
processes of lawmaking that constitute the source of legitimacy of laws.
In fact, the differentiation of morality and law makes up an important
background for the possibility of modern democracy. As noted in the
previous chapter, Gaus (2013) argues that a key element to Habermas’
reconstruction is that he thinks that citizens involved in establishing the
constitution understand that they can only do so through positive law.

The key to the legal form for Habermas is how it involves a three-
fold abstraction in comparison with morality (see also Klein and Menke
2011). First, law abstracts from the capacity of persons to bind their own
will, and it only relates to persons being capable of free choice or exercis-
ing free will ( Willkiir). Second, law abstracts ‘the complexities that action
plans owe to their lifeworld contexts’, Habermas (1992 [1996]: 112)
argues, and ‘restricts itself to the external relation of interactive influ-
ence that typical social actors exert on one another’. Third, law abstracts
the kinds of motivation that make persons abide by the law. Habermas
(1992 [1996]: 112) argues that moral norms refer to persons individu-
ated through their life histories, but it is different with legal norms:

[L]egal norms regulate interpersonal relationships and conflicts between
actors who recognize one another as consociates in an abstract com-
munity first produced by legal norms themselves. Although they, too,
are addressed to individual subjects, these subjects are individuated not
through personal identities developed over a lifetime but through the
capacity to occupy the position of typical members of a legally constituted
community.

Habermas (1992 [1996]: 112) argues that these characteristics of
legal norms and the legal person make the legal form have an ‘atomis-
ing effect’, but this does not negate the intersubjective basis of law. By
this, Habermas means, in ways that have certain affinities with Hegel’s
account, that the abstractions of the legal form and the notion of the
person it contains do not compromise how law reflects the structures
of recognition in communicative action (compare Buchwalter 2002;
Stillman 1991).



48  M.SPANG

While emphasising lifeworld rationalisation as important for law,
Habermas also stresses the centrality of private law in the development of
modern rights, rights tailored to individual choice. As Habermas (1992
[1996]: 27) notes, ‘the core of modern law consists of private rights that
mark out the legitimate scope of individual liberties and are thus tailored
to the strategic pursuit of private interests’.® In line with the ambition
to reconstruct the relationship between private and public autonomy,
Habermas shifts from discussing how modern law involves stressing
private autonomy to how this is a problem when we are interested in
showing the interrelation of the two dimensions of autonomy. German
civil law jurisprudence from Friedrich Carl von Savigny to Hans Kelsen,
which is Habermas’ focus in this discussion, ‘concealed the real prob-
lem connected with the key position of private rights: the source from
whence enacted law may draw its legitimacy is not successfully explained’
(Habermas 1992 [1996]: 89).

Menke (2015) details the importance of private law for the modern
form of rights in ways that Habermas does not. Unlike Habermas and
several others, discussing modern legal forms in terms of abstraction,
Menke puts less emphasis on this element. Central to Menke’s analysis
is instead how modern law builds on the relation between law and non-
law. In this respect, his analysis resembles that of Luhmann but unlike
Luhmann, Menke is not primarily interested in the sociological mean-
ing of the normativity of modern law. Menke (2015: 7) focuses on
understanding the specific form of equality institutionalised from the
early modern revolutions onwards: equal rights. He develops on this
in relation to Marx’ (1843a [1992]: 230) puzzle regarding the French
Revolution”:

It is a curious thing that a people which is just beginning to free itself, to
tear down all the barriers between the different sections of the people and
to found a political community, that such a people should solemnly pro-
claim the rights of egoistic man, separated from his fellow men and from
the community.

This, Marx thought, makes political freedom (the political community)
into a means for realising rights manifested in private law. Menke thinks
that the paradox of the early modern revolutions, political emancipation
at the same time being an emancipation from politics, is understandable
when investigating how this took place (compare Kouvélakis 2003). He
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suggests that understanding this ‘how’ requires us to look closer at the
form it takes, the form of rights. Understanding Marx’s puzzle necessi-
tates investigating the form of rights and the modern legal form (Menke
2015: 71t).

The key to Menke’s (2013, 2015) conception of the modern legal
form is that law relates to what is outside of it, to what is non-law
( Nichtrecht). In its modern understanding, rights are about this relation
to the outside of law in a twofold way. Rights relate to what is outside
of law as the ‘natural’ striving to self-preservation, on the one hand, and
the interiority of individuals, on the other hand. Thoughts, desires, and
inclinations of individuals are outside of law, something that law cannot
‘reach’ or regulate. This means that modern law sets free thoughts and
desires of individuals, allowing for their expression and development.
Instead of trying to secure the ethical integration or education of indi-
viduals, their thoughts and inclinations are set free. Law only regulates
external behaviour. As seen, Habermas shares this view, an understand-
ing that is central to most philosophies of modern law. Famously, Kant
(1797 [1991]: 56) conceptualised law in this way, as the ‘sum of the
conditions under which the choice of one can be united with the choice
of another in accordance with a universal law of freedom’. Combing or
regulating choices of individuals, as the latter are secured through rights
are key to modern law. Moreover, these choices refer to the ‘natural’
striving for self-preservation. Self-preservation is about using powers
and capacities for preserving and augmenting life. It is in this sense that
Hobbes (1651 [1985]: Chap. 14 (189)) talked about the right of nature
as the ‘Liberty each man hath, to use his own power, as he will himself,
for the preservation of his own Nature; that is to say, of his own Life’.
The reference to what is outside of law is central for what the primacy of
rights demands in modern law. Rights are about protecting the ‘natural’
striving, including the power and freedom this involves.

Both of these dimensions are important for understanding the pri-
macy of rights in modern law. It is common to see the modern law as
a change from duties to rights, following the dissolution of anchoring
law in ethical life (Menke 1996). In much of modern natural law think-
ing, this shift to the primacy of rights means that rights exist prior to
the establishing of the legal-political order. This, in turn, brings for-
ward the counterclaim that only legally institutionalised rights are rights,
properly speaking. Menke (2015: 28f) thinks that both interpretations
misunderstand the implications of the modern focus on the primacy of
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rights. ‘Natural rights’ do not refer to the founding of law, rights existing
prior to law and providing the ground for it but to the content of rights.
It refers to the material of rights in that rights refer to what is outside
of law. Rights are about mediating between law and the outside of law.
Menke (2015: Chaps. 2—4) explicates this in relation to the understand-
ing of rights as claims and the reasons for the following law.

Looking at the first dimension, rights as claims, Menke (2015:
Chap. 2) points out that in Greek antiquity, rights were understood in
terms of justice, in line with justice meaning ‘to each his own’. Rights
involved claims to what were due to persons on this basis. In settling
claims, the focus was on restoring justice, what is properly due to per-
sons. The Roman understanding was in some ways similar, that is, look-
ing at legal claims in the light of what is just. However, in the Roman
case, the equality of citizens was decisive in this regard, not the inte-
gration of citizens in a shared ethical life establishing what is good and
worthwhile. Menke (2015: 47f and 90) interprets this as meaning that
in Rome law was silent about the purposes of exercising rights. This is
not the case in the modern understanding. The modern form of rights is
not silent about the purposes of rights. Modern rights are about enabling
individuals to engage in the natural striving for self-preservation. Thus,
modern law is not only about the primacy of rights but also involves a
specific understanding of what the legal claim is. It is a claim to some-
thing outside of law, to power or liberty to do something.

Concerning the second dimension, reasons for abiding by law,
Menke (2015: Chap. 3) argues that in Greek antiquity, in line with see-
ing claims to what is one’s own anchored in an order of what is good
and worthwhile, law was about ethical education. Law was about mak-
ing persons virtuous. The Roman conception differed from this because
of the abstraction from ethical life. Self-preservation and virtue had
the same ontological status. Developing virtue was one possibility, the
natural striving for self-preservation another. Again, Menke argues that
we should not confuse the modern and the Roman conceptions of law.
While the modern understanding has certain similarities with the Roman
understanding, characteristic of the modern form is how it allows for
individual will and choice ( Willkiir). This allowing stems from modern
law not being able to impose laws that run counter to the self-preser-
vation of individuals. Menke (2015: 81ff) takes Hobbes’ discussion of
the sovereign as an example. Even though absolute and unlimited, the
sovereign is restricted to the purpose of law, protecting self-preservation.
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The sovereign cannot impose obligations that involve human beings act-
ing against themselves, more specifically, against what is their own will.
Menke (2015: 771t) argues that this involves a turn to the interiority of
individuals. Their will, which is the will for self-preservation, becomes
central. This will is not uniform or ‘simple’ but dependent on the choice
of individuals. Individuals use their own mind and imagination to make
choices. Since self-preservation is their own concern, and rights are
about enabling them in this natural striving, the sovereign cannot reach
the inner thoughts of human beings. The latter are thereby set free.8

The combining of enabling self-preservation and allowing for individ-
ual choice that characterises modern law entails that both the activities
for natural striving and the interiority of the individual are outside of law.
Rights are about this dual relation to the outside of law, and modern law
is characterised by this relation to non-law. The relation between law and
non-law is key to the self-reflection of modern law, Menke (2011, 2015:
Part 2) thinks. In this, he follows Luhmann’s analysis of the structure of
modern law. Modern law is ‘law that reflects itself in its difference from
its other, from that which is not law’ (Menke 2011: 124). Yet, modern
law also involves the stopping or denial of this reflection. Reflection is
not fully carried through. The consequence is that the outside of law is
viewed as ‘given’ (Menke 2015: Chap. 7).° This stopping or denial of
self-reflection and the viewing of outside as given makes up the positiv-
ity or positivism of modern law. By positivism, Menke means the denial
(Verlewgnunyg) of reflection, as this has been criticised in epistemological
discussions. Positivity is the term used by Hegel (1795) in understanding
that which is handed down as given.

Menke argues that subjective rights express this positivity of mod-
ern law, the denial of carrying through the reflection between law and
non-law. In this regard, we must pay attention to the distinction Menke
makes between the concept of rights and its actual character in modern
law. Conceptually, rights are about the carrying through of law’s self-
reflection regarding what is law and what is outside of law. Yet, actually
existing modern law involves the denial of this self-reflection (Menke
2015: 164ff).10 The actually existing law, in which subjective rights are
central, is therefore opposite to the concept of rights. Conceptually,
rights are the carrying through of reflection, but the actually existing law
is instead the denial of this process. The outside of law appears as a result
as given. This goes both for the outside in the sense of the capacities and
powers involved in self-preservation and the interiority of individuals.
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Menke’s (2015: Chap. 7 and 13-15) argument that subjective rights
express the denial of reflection implies that the critique of rights points
to the need of setting free the process of reflection. This critique aims
to continue the revolutionising of law and politics that began in the
early modern era but which was only partially expressed in the eight-
eenth-century revolutions. Menke here relies on the familiar motif of
Marx, who thought that the French Revolution stopped short of being
full human emancipation and instead became the institutionalisation of
bourgeois order. Marx looked upon the coming socialist revolution as
fulfilling the revolutionising promise of modernity. However, Menke is
at the same time critical of the implications of Marx’ reasoning about the
post-revolutionary society and develops an alternative reading by relying
on Nietzsche. Menke (2015: Part 4) develops this in interesting ways,
in this partly responding to Habermas’ (2003) criticism of his earlier
works.!! However, I will not discuss this in more detail. The aim of this
study is more modest, to reconsider some of the features of Habermas’
elaboration of law and rights. For this purpose, I think that Menke’s
account of the modern legal form is useful.

Central in my view is how Menke discusses the primacy of rights in
modern law, this referring to rights articulating a relationship to the out-
side of law. Similar to some reviewers, I am less convinced by Menke’s
analysis of the given (Mollers 2016). It seems to me that Menke gives
two not always overlapping accounts of modern rights, one that involves
the historical understanding of the primacy of rights and another that
builds on subjective rights expressing the stopping and denial of self-
reflection of law. The reason for thinking that these conceptions do
not necessarily overlap is that there seem to be differences in how self-
reflection is carried through and denied in the cases of private law liberal-
ism and welfare state law. Certainly, both are modern legal paradigms,
therefore, expressing an emphasis on rights related to individual will.
However, they are different when we look at them from the point of
view of reflection. The welfare state legal paradigm emerges out of criti-
cism against private law liberalism. This criticism opens up for reflecting
on what was given in private law liberalism, the reconsidering of assump-
tions about the relations between law and non-law. What is set free is a
specific kind of denial of reflection found in private law liberalism. An
expression of this is how it is central to welfare state law that the pre-
conditions of freedom, education, and property, to speak with Marx, is
taken into account when elaborating on equal rights and opportunities.
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This does not mean that denial of reflection is absent from welfare state
law, only that its shape is not the same as in the liberal paradigm of law.
Thus, by arguing that actually existing law involves the denial of reflec-
tion, Menke underestimates the different shapes it takes in modern law.
It does not seem to be the case that modern law is characterised by the
same kind of denial of reflection. For this reason, I find his discussion of
the denial of reflection somewhat problematic. However, this does not
mean that Menke’s historically oriented analysis of the primacy of rights
and the modern form of rights is not both interesting and useful.

The relation-to-self that modern subjective rights enable is largely
about the possibility of asserting one’s own will. This assertion (or
power) of the subject’s will, Menke (2015: 207ff) argues, takes two
forms in modern society. One of them involves demarcating a private
sphere of the individual, a sphere in which the individual is free to do as
he or she pleases. This is a common understanding of rights. Rights ena-
ble persons to make decisions, doing something or refraining from doing
something. As already noted, this is what Kant expressed in his defini-
tion of law, and Habermas talks about private autonomy in similar ways.
The conception of a private sphere is, however, only one of the relevant
understandings in modern society. The other understanding is that which
is central to the social law (and welfare state law).

Menke (2015: 207) illustrates this with the example of private prop-
erty, which is the ‘most simple and most fundamental’ form of the
legal enabling of the subject’s will. Property played a key role in pri-
vate law liberalism, not only for functional reasons but because it was
an expression of the independence of persons, their will but also their
work or labour. Several scholars point to the centrality of this, often
discussed following C.B. Macpherson (1962) as ‘possessive individual-
ism’. Menke (2015: 211ft) argues that while this involves several par-
adoxes, notably the idea of persons ‘owning’ themselves as persons,
what is decisive is the ‘social’ component of how will connects to work
and labour. This element points beyond private law liberalism but was
also contained in it, for instance, in how Locke understood property.
For Locke, the subject of rights is not only the willing individual but
also the working and labouring individual. What then comes into view
are the capacities and knowledge that go into working and labouring.
Abilities, knowledge and so on are central ‘means’ for making, cre-
ating, and cultivating matter. It is not only the individuals’ will that
counts but also his or her capacities and abilities. The latter are social
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in the sense that they are learned and mastered (or not) together with
others (Menke 2015: 218ff).

Private law liberalism involved the regulation of these social dimen-
sions through their private appropriation. Rights involved claims to
this appropriation, the claim to call abilities ‘mine’; regulating the con-
trol over capacities by the individual. However, the social character of
abilities and knowledge also means that built into this conception is the
possibility of contesting the private law order. This takes the shape of
stressing social partaking. This became important in several social move-
ments from the nineteenth century onwards, even though it of course
also resonates with a long tradition of stressing what is common. The
focus on social partaking may take either of two forms. It may either
involve an emphasis on partaking as an alternative to the private appro-
priation of capacities and abilities, or it may be stressing the equal access
to the private appropriation of abilities and knowledge. When phrased in
terms of rights, the latter dimension becomes central. This is largely how
social partaking became institutionalised in welfare states. While being a
transformation of liberal law, welfare state law is also similar to it in sev-
eral respects. As Menke (2015: 223—my translation) states: “The right of
social partaking follows from the legal empowerment of the subject’s own
will...and that means are social and therefore only can be appropriated
through partaking’. In this analysis, Menke stresses, similar to Habermas,
the importance of private autonomy in private law liberalism (the lib-
eral legal paradigm) and social law (the welfare state legal paradigm).
The major difference between the thinkers is that Menke discusses this
in terms of the private appropriation of socially developed capacities and
abilities, whereas Habermas focuses on the social conditions for the exer-
cise of individual liberties.

Menke’s elaboration of the form of rights, rights relating to what is
outside of law, has certain similarities with how other theorists address
the importance of life when wanting to understand modern rights and
modern law. Hannah Arendt (1958) pointed to this in her analysis of
the centrality of labour and with that ‘life itself’, involving the empha-
sis of the biological dimension of human beings, as well as in her dis-
cussion of biological existence as problematic ‘ground’ of human rights
(Arendt 1951: Chap. 9). Partly building on this, Foucault (1976a, b;
1978) developed an analysis of disciplinary and regulatory power in
modern societies. Foucault (1976b: 142) makes the point that the par-
tial shift from sovereign power to new forms of power in the eighteenth
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and nineteenth centuries implies that ‘biological existence’ for the first
time ‘was reflected in political existence’. In knowledge about individual
bodies and populations, ‘the fact of living was no longer an inaccessible
substrate’ but that which was actively engaged with, moulded and made
part of the operations of power. This also implies a change in social and
political struggles, in the nineteenth century increasingly focused on the
right to life, rights concerning ‘one’s body, to health, to happiness, to
the satisfaction of needs...was the political response to all these new pro-
cedures of power’ (Foucault 1976b: 145).

Whereas Foucault did not focus primarily on law, law is central when
discussing Giorgio Agamben (1995: 127), who directs attention to how
the modern declarations of right ‘represent the original figure of the
inscription of natural life in the juridico-political order of the nation-
state’. Agamben points in this regard to the inscription of the body,
the corpus, in law, more specifically with regard to habeas corpus and the
requirement to show the taken body. More generally, inscribed in mod-
ern rights and democracy is the understanding of life as zoe, the life that
is common to living beings, human beings and animals alike, and not
the qualified life of the citizen, the &ios. Not bios but zoe came to define
modern democracy. However, this inclusion of natural life has to be
understood at the background of its exclusion in Greek antiquity. The
result, Agamben (1995: 6) concludes, is the ‘zone of indistinction” that
defines the modern condition. Foucault (1976b) describes this process
differently because life is not held in the sovereign ban. Menke’s (2015:
Chaps. 2—4) understanding of the modern legal form is closer to that of
Foucault’s than that of Agamben. The modern legal form is not the sov-
ereign ban but instead the opening of law in relation to what is outside
of law, rights playing the crucial role of articulating this relationship.

CONCLUSIONS

In this chapter, I have clarified the similarities and differences between
analysing the dialectic of legal and factual equality, which Habermas
focuses on in Between Facts and Norms and the dialectic of law. The lat-
ter refers to the law being simultaneously conditioned for emancipation
and domination. Marx pointed to this in his discussion of legal equal-
ity and capitalist exploitation, and it guides Habermas’ analysis of welfare
state law as dilemmatic as such. Habermas later considers this characteri-
sation as too rash and discusses instead the dialectic of legal and factual
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equality as a way of understanding the normalisation part of welfare state
law. Habermas argues that the criteria for understanding when welfare
state measures turn from promoting to restricting autonomy are given by
the reconstruction of private and public autonomy. This implies that the
problems of welfare state law arise because citizens are not able to take
part in legislation, policy making, and so on, in proper ways. Habermas
also relies on private autonomy independently of the reconstruction of
private and public autonomy. This is not surprising, given the central role
that private autonomy plays in modern law.

I have also addressed how to understand the modern legal form,
contrasting Habermas’ understanding of modern legal forms to that
of Menke. Both authors stress the importance of private law and the
understanding of private autonomy for the modern conceptualisation
of rights. A major difference between them is that Habermas, similar
to several other theorists, understands the legal form as an abstraction,
whereas Menke argues that law is characterised by the relation between
law and non-law, where rights have the central function of articulating
this relation to what is outside of law. The modern form of rights is char-
acterised by a twofold relation to the outside of law: it relating to the
natural striving for self-preservation and to the interiority of individu-
als. The reason for discussing understandings of the modern law is that
I think that Menke’s characterisation of this form is of help in analysing
the dialectic of law. I will specify this in the next chapter where I address
Habermas’ analysis in The Theory of Communicative Action. In my view,
the latter analysis involves considering the dialectic of law but the way
that Habermas does so, as the colonisation of the lifeworld, is problem-
atic. Later, Habermas abandons this analysis but in doing so he also for-
feits the analytical tools used to understand the dialectic of law. Instead,
Habermas argues in Between Facts and Norms that normalisation in wel-
fare state law is a side effect. This leaves us in a difficult situation because
we cannot simply go back to the colonisation analysis when wanting to
continue the analysis of the dialectic of law. We need other conceptual
tools for this, and I suggest that Menke’s analysis of the modern form of
rights and the modern form of law is helpful in this regard.

NOTES

1. As we will see in the following chapters, this makes up an important
theme to Habermas’ analysis of welfare state law, not only in Between
Facts and Norms but also in The Theory of Communicative Action. It is
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also evident in much of Habermas’ previous works, for instance, when he
analyses the public sphere in twentieth century welfare states (Habermas
1962) as well as in his discussions about technocracy (Habermas 1968).
On the relation between these early discussions and the works of the
1980s and 1990s, sece Specter (2010).

. As is discussed in depth in Chap. 4, there is an extensive scholarly debate
on these themes, broadly tying in with accounts of deliberative democ-
racy and the role of social movements in modern democracies.

. Coactus voluit means ‘it is his wish, although coerced’ (Weber 1922
[1978]: 752).

. Habermas does not consider the objectives of Foucault’s analysis of
power, among them the shift away from the dominance of the juridi-
cal form of power in modern societies. Nor is he considering Foucault’s
argument that invoking right against discipline and normalisation is prob-
lematically tied to sovereignty (see Ashenden and Owen 1999). What
is required, according to Foucault (1976a [2003]: 40), is a new type of
right, ‘both antidisciplinary and emancipated from the principle of sover-
cignty’. See also Buckel (2007: 198ff), Golder (2015), Mourad (2003),
Tadros (1998).

. Another example besides Habermas’ critique of Foucault is his criticism
of some of Menke’s earlier arguments where the centre of attention is
Menke arguing that there are limitations to liberal conceptions of equal-
ity that he thinks has bearings on the concept of equality as understood
by liberals (more specifically, Rawls). Habermas (2003) argues against
Menke’s assessment by distinguishing between empirical analysis of the
factual limitations to the realisation of equality and the conceptual clarifi-
cation of equality.

. Some scholars suggest that Habermas thereby underestimates the role
of rights in protecting the possibilities of persons to develop their own
conception of the good (compare Maus 1996: 850f). It is true that
Habermas discusses this only marginally in Between Facts and Norms,
but it makes up an important element to his discussion about cultural
pluralism and multiculturalism (see Habermas 1996, 2003). Honneth
(2011: B.I) engages in an extensive discussion of law and ethical self-
examination. Legal freedom enables ethical self-examination, Honneth
claims, but it is only half the story. The reason is that while the distanc-
ing from common sense is important for individuals figuring out what is
their good life, the actual working out of what is good and worthwhile
requires taking up relations to others. It is not possible for individuals to
reflect on and to pursue what is good for themselves without relating to
others in ways that include them as subjects that are like them engaged in
developing and pursuing what is good. However, legal freedom does not
secure this relation to others. In fact, legal freedom implies the distancing
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from others in order to be free from social obligations. The result is para-
doxical. Legal freedom guarantees freedom from common sense in order
for individuals to be able to develop their own conception of the good,
but cannot secure the conditions for this development to be possible.

7. Menke (2015: 7ff) notes that the phrase egoistic man is misleading, and
one of the reasons for why Marx’ point has often been misunderstood.
Central in this regard is not the egoism as moral category but the private
law conception of the individual.

8. As long as individuals follow law regarding the limitations it imposes on
behaviour, the reason for following law is not the concern of law (Menke
2015: 78tf). As Habermas (1992: 471f) notes regarding modern positive
law, it leaves open the reason for obeying laws, either strategically, view-
ing laws as external obstacles, or out of respect of law.

9. Some reviewers think that Menke’s account of the given and how to
overcome it is unclear. For instance, Christoph Mollers (2016: 311—my
translation) argues that Menke’s analysis implies viewing ‘law as deficient
in so far that it is not politics’. For Mollers, law is inevitably implying an
element of what is given because law is about stabilising relations, prac-
tices, and expectations.

10. Menke (2015: 165ff) uses the term ‘biirgerlichen Recht’ in this regard.

11. Habermas (2003 [2005]: 6) thought that Menke’s reflections, the exam-
ple here is his discussion of Rawls, express a certain ‘quietism of a per-
sistent reflection on the limits of freedom’. In Between Facts and Norms,
Habermas (1992 [1996]: xlii) argues that he has no illusions about the
problems of bringing out the ‘hunch’ he develops, that rule of law is only
possible if combined with radical democracy, but that ‘defeatism’ is not
justified.

REFERENCES

Agamben, Giorgio. 1995 [1998]. Homo Sacer. Sovereign Power and Barve Life,
trans. Daniel Heller-Roazen. Stanford: Stanford University Press.

Arendt, Hannah. 1951. The Origins of Totalitarianism. New York: Harcourt
Brace.

Arendt, Hannah. 1958. The Human Condition. Chicago: University of Chicago
Press.

Ashenden, Samantha, and David Owen (eds.). 1999. Foucault Contra Habermas.
Recasting the Dialogue Between Genealogy and Critical Theory. London: Sage.

Balbus, Isaac. 1977. Commodity Form and Legal Form: An Essay on the
“Relative Autonomy” of the Law. Law & Society Review 11 (3): 571-588.

Baynes, Kenneth. 2000. Rights as Critique and the Critique of Rights: Karl
Marx, Wendy Brown, and the Social Function of Rights. Political Theory 28
(4): 451-468.



2 THE DIALECTIC OF LAW AND THE MODERN LEGAL FORM 59

Benjamin, Walter (ed.). 1921 [1965]. Zur Kritik der Gewalt. In Zur Kritik
der Gewalt und anderve Aufsitze, ed. Herbert Marcuse, 29-65. Frankfurt:
Suhrkamp.

Bourdieu, Pierre. 1987. The Force of Law: Toward a Sociology of the Juridical
Field. The Hastings Law Journal 38: 805-853.

Brown, Wendy. 1995. States of Injury. Power and Freedom in Late Modernity.
Princeton: Princeton University Press.

Brown, Wendy. 2000. Suffering the Paradoxes of Rights. Constellations 7 (2):
230-241.

Brown, Wendy, and Janet Halley (eds.). 2002. Left Legalism/Left Critique.
Durham: Duke University Press.

Buchwalter, Andrew. 2002. Habermas, Hegel, and the Concept of Law. In
Disconrse and Democracy. Essays on Habermas’s Between Facts and Norms,
ed. René von Schomberg and Kenneth Baynes, 129-152. Albany: State
University of New York Press.

Buckel, Sonja. 2007. Subjektivierung und Kohision. Zur Rekonstruktion einer
materialistischen Theorie des Rechts. Weilerswist: Velbriick Wissenschaft.

Buckel, Sonja. 2009a. Zwischen Schutz und Maskerade — Kritik(en) des Rechts.
RAV Informationsbrief 102: 11-23.

Buckel, Sonja. 2009b. Neo-Materialistische Rechtstheorie. In Newue Theorien des
Rechts, ed. Sonja Buckel, Ralph Christensen, and Andreas Fischer-Lescano,
115-133. Stuttgart: Lucius & Lucius.

Butler, Judith. 1990. Gender Trouble. Feminism and the Subversion of Identity.
New York: Routledge.

Butler, Judith. 2006. Critique, Violence, and Sacred Life in Benjamin’s “Critique
of Violence”. In Political Theologies. Public Religions in a Post-Secular World,
ed. Hent der Vries and Lawrence Sullivan, 201-219. New York: Fordham
University Press.

Christodoulidis, Emilios. 1998. Law and Reflexive Politics. Dordrecht: Kluwer.

Collier, Richard. 1995. Masculinity, Law and the Family. London: Routledge.

Collins, Hugh. 1982. Marxism and Law. Oxford: Oxford University Press.

Derrida, Jacques. 1992. The “Mystical Foundation of Authority”.
In Deconstruction and the Possibility of Justice, ed. Drucilla Cornell, Michel
Rosenfeld, and David Gray Carlson, 3-67. New York: Routledge.

Fine, Robert. 1984 [2002]. Democracy and the Rule of Law. Marx’s Critique of
the Legal Form. Caldwell, NJ: The Blackburn Press.

Fine, Robert. 2001. Political Investigations. Hegel, Marx, Arendt. Abingdon:
Routledge.

Fine, Robert. 2013. Marxism and the Social Theory of Law. In Law and Social
Theory, 2nd ed., ed. Reza Banakar and Max Travers, 95-110. Oxford: Hart.
Fitzpatrick, Peter. 2001. Modernism and the Grounds of Law. Cambridge:

Cambridge University Press.



60 M. SPANG

Foucault, Michel. 1976a [2003]. Society Must Be Defended. Lectures at the College
de France, 1975-1976, trans. David Macey. New York: Picador.

Foucault, Michel. 1976b [1980]. History of Sexuality. Vol. 1: An Introduction,
trans. Robert Hurley. New York: Vintage.

Foucault, Michel. 1978 [2007]. Security, Territory, Population. Lectures at the
College de France, 1977-1978, trans. Graham Burchell. Houndmills: Palgrave.

Frankenberg, Giinter. 2009. Partisanen der Rechtskritik: Critical Legal Studies
etc. In Neue Theorien des Rechts, ed. Sonja Buckel, Ralph Christensen, and
Andreas Fischer-Lescano, 93-111. Stuttgart: Lucius & Lucius.

Gaus, Daniel. 2013. Rational Reconstruction as a Method of Political Theory
between Social Critique and Empirical Political Science. Constellations 20 (4):
553-570.

Golder, Ben. 2015. Foucault and the Politics of Rights. Stanford: Stanford
University Press.

Habermas, Jirgen. 1962 [1990]. Strukturwandel der Offentlichkeit. Frankfurt:
Suhrkamp.

Habermas, Jirgen. 1963 [1988]. Naturrecht und Revolution. In Theorie und
Praxis, ed. Jirgen Habermas, 89-127. Frankfurt: Suhrkamp. Translated
by John Viertel as ‘Natural Law and Revolution’. In Habermas, Theory and
Practice. Boston: Beacon Press, 1973, pp. 8§2-120.

Habermas, Jirgen. 1968. Technik und Wissenschaft als ‘Ideologie’. Frankfurt:
Suhrkamp.

Habermas, Jurgen. 1981. Theorie des kommunikativen Handelns, 2 vols.
Frankfurt: Suhrkamp. Translated by Thomas McCarthy as The Theory of
Communicative Action, vol. 1 1984 and vol. 2 1987. Boston: Beacon Press.

Habermas, Jirgen. 1992 [1996]. Faktizitit und Geltung. Beitriage zur
Diskurstheorie des Rechts und des demokratischen Rechtsstants. Frankfurt:
Suhrkamp. Translated by William Rehg as Between Facts and Norms.
Contributions to o Discourse Theory of Law and Democracy. Cambridge: Polity
Press.

Habermas, Jirgen. 1996. Inklusion — Einbeziehen order Einschliessen? Zum
Verhiltnis von Nation, Rechtsstaat und Demokratie. In Die Einbezichuny des
Anderen. Studien zur politischen Theorie, 154—184. Frankfurt: Suhrkamp.

Habermas, Jirgen. 2003 [2005]. Kulturelle Gleichbehandlung — und die
Grenzen des Postmodernen Liberalismus. In Zwischen Naturalismus und
Religion. Philosophische Aufsitze, ed. Jirgen Habermas, 279-323. Frankfurt:
Suhrkamp. Translated as ‘Equal Treatment of Cultures and the Limits of
Postmodern Liberalism’. The Journal of Political Philosophy, vol. 13, no. 1:
1-28 (2005).

Hamacher, Werner. 1994. Afformative, Strike. Benjamin’s “Critique of
Violence”. In Walter Benjamin’s Philosophy. Destruction and Experience, ed.
Andrew Benjamin and Peter Osborne, 110-138. Abingdon: Routledge.



2 THE DIALECTIC OF LAW AND THE MODERN LEGAL FORM 61

Hegel, G.W.E. 1795 [1971]. Die Positivitit der christlichen Religion. In Frihe
Schriften, ed. Hegel, 104-216. Frankfurt: Suhrkamp.

Hobbes, Thomas. 1651 [1985]. Leviathan. ed. C.B. Macpherson. London:
Penguin.

Honneth, Axel. 2011 [2014]. Das Recht der Freiheit. Grundriss einer demok-
ratischen Sittlichkeit. Berlin: Suhrkamp. Translated by Joseph Ganahl as
Freedom’s Right. The Social Foundations of Democratic Life. Cambridge: Polity.

Hunt, Alan. 1985. The Ideology of Law: Advances and Problems in Recent
Applications of the Concept of Ideology to the Analysis of Law. Law and
Society Review 19 (1): 11-37.

Hutchinson, Allan, and Patrick Monahan. 1984. Law, Politics, and the Critical
Legal Scholars: The Unfolding Drama of American Legal Thought. Stanford
Law Review 36 (1/2): 199-245.

Johnson, Pauline. 2001. Distorted Communications. Feminism’s Dispute with
Habermas. Philosophy and Social Criticism 27 (1): 39-62.

Kant, Immanuel. 1797 [1991]. Metaphysik der Sitten, ed. Karl Vorlinder.
Hamburg: Felix Meiner Verlag, 1966. Translated by Mary Gregor as The
Methaphysics of Morals. Cambridge: Cambridge University Press.

Kelley, Donald. 1978. The Metaphysics of Law: An Essay on the Very Young
Marx. The American Historical Review 83 (2): 350-367.

Kennedy, Duncan. 1985. The Role of Law in Economic Thought: Essays on the
Fetishism of Commodities. The American University Law Review 34: 939-
1001.

Kennedy, Duncan. 2002. The Critique of Rights in Critical Legal Studies. In
Left Legalism/Left Critique, ed. Wendy Brown and Janet Halley, 178-228.
Durham: Duke University Press.

Kirchheimer, Otto. 1928 [1976]. Zur Staatslehre des Sozialismus und
Bolschewismus. In Von der Weimarer Republik zum Faschismus: Die Auflosuny
der demokratischen Rechtsordnung, ed. Wolfgang Luthardt, 32-52. Frankfurt:
Suhrkamp.

Klein, Eckart, and Christoph Menke (eds.). 2011. Der Mensch als Person und
Rechtsperson. Grundlage der Fresheit. Berlin: Berliner Wissenschaftsverlag.

Kompridis, Nikolas. 2006. Critique and Disclosure. Critical Theory between Past
and Future. Cambridge, MA: MIT Press.

Kouvélakis, Stathis. 2003. Philosophy and Revolution. From Kant to Marx, trans.
G.M. Goshgarian. London: Verso.

Kress, Ken. 1989. Legal Indeterminacy. Californin Law Review 77 (2): 283-337.

Loick, Daniel. 2014a. Juridification and DPolitics: From the Dilemma of
Juridification to the Paradoxes of Rights. Philosophy and Social Criticism 40
(8): 757-778.

Loick, Daniel. 2014b. Terribly Upright: The Young Hegel’s Critique of
Juridicism. Philosophy and Social Criticism 40 (10): 933-956.



62 M. SPANG

Macpherson, C.B. 1962. The Political Theory of Possessive Individualism: Hobbes
to Locke. Oxford: Clarendon Press.

MacKinnon, Catharine. 1989. Toward a Feminist Theory of the State. Cambridge,
MA: Harvard University Press.

Martel, James. 2014. The One and Only Law. Walter Benjamin and the Second
Commandment. Ann Arbor: University of Michigan Press.

Maus, Ingeborg. 1996. Liberties and Popular Sovereignty: On Jirgen
Habermas’s Reconstruction of the System of Rights. Cardozo Law Review 17
(4-5): 825-882.

Marx, Karl. 1843a [1992]. Zur Judenfrage. In Marx-Engels Werke, vol. 1,
347-377. Berlin: Dietz Verlag, 1977. Translated by Gregor Benton as ‘On
the Jewish Question’. In ed. Karl Marx, Early Writings, 211-242. London:
Penguin.

Marx, Karl. 1843b [1977]. Kritik des Hegelschen Staatsrechts. In Marx-Engels
Werke, vol. 1,201-333. Berlin: Dietz Verlag.

Marx, Karl. 1867 [1992]. Das Kapital. Kritik der politischen Okonomie. In Marx-
Engels Werke, vol. 23. Berlin: Dietz Verlag, 1968. Translated by Ben Fowkes
as The Capital. A Critique of Political Economy, vol. 1. Harmondsworth:
Penguin.

Menke, Christoph. 1996. Tragidie im Sittlichen. Gerechtigheit und Freibeit nach
Hegel. Frankfurt: Suhrkamp.

Menke, Christoph. 2011. The Self-Reflection of Law and the Politics of Rights.
Constellations 18 (2): 124-134.

Menke, Christoph. 2013. Die “andre Form” der Herrschaft. Marx” Kritik des
Rechts. In Nach Marx. Philosophie, Kritik, Praxis, ed. Rahel Jaeggi and Daniel
Loick, 273-295. Frankfurt: Suhrkamp.

Menke, Christoph. 2015. Kritik der Rechte. Berlin: Suhrkamp.

Mollers, Christoph. 2016. Form der Rechte als Form des Rechts? Deutsche
Zeitschrift fiir Philosophie 64 (2): 307-312.

Mourad, Roger. 2003. After Foucault. A New form of Right. Philosophy and
Social Criticism 29 (4): 451-481.

Neumann, Franz. 1937. Der Funktionswandel des Gesetzes im Recht der
biirgerlichen Gesellschaft. In Demokratischer und autoritirer Stant. Beitrige
zur Soziologie der Politik, ed. Franz Neumann, 7-57. Frankfurt: Suhrkamp.

Parla, Ayse. 2011. Undocumented Migrants and the Double Binds of Rights
Claims. Differences: A Journal of Feminist Cultural Studies 22 (1): 64-89.

Pashukanis, Evgeny. 1924 [1989]. The General Theory of Law and Marxism,
trans. Barbara Einhorn. London: Pluto Press.

Peters, Bernhard. 1991. Rationalitit, Recht wund Gesellschaft. Frankfurt:
Suhrkamp.

Poulantzas, Nicos. 1978 [2000]. State, Power and Socialism, trans. Patrick
Camiller. London: Verso.



2 THE DIALECTIC OF LAW AND THE MODERN LEGAL FORM 63

Scheuerman, William. 1994. Between the Norm and the Exception. Frankfurt
School and the Rule of Law. Cambridge, MA: MIT Press.

Seifert, Jirgen. 1971. Verrechtlichte Politik und die Dialektik der marxistischen
Rechtstehorie. Kritische Justiz 4 (2): 185-200.

Specter, Matthew. 2010. Habermas: An Intellectunl Biography. Cambridge:
Cambridge University Press.

Stillman, Peter. 1991. Property, Contract, and Ethical Life in Hegel’s Philosophy
of Right. In Hegel and Legal Theory, ed. Drucilla Cornell, Michael Rosenfeld,
and David Gray Carlson, 205-227. New York: Routledge.

Tadros, Victor. 1998. Between Governance and Discipline: The Law and Michel
Foucault. Oxford Journal of Legal Studies 18 (1): 75-103.

Teubner, Gunther. 1993. “Man schritt auf allen Gebieten zur Verrechtlichung”:
rechtsoziologische Theorie im Werk Otto Kirchheimers. In Der Einfluf§
dentschsprachiger Emigranten auf die Rechtsentwicklung in den USA und in
Deutschiand, ed. Marcus Lutter, Ernst Stiefel, and Michael Hoeflich, 505—
520. Tubingen: Mohr & Siebeck.

Tushnet, Mark. 1989. Rights: An Essay in Informal Political Theory. Politics and
Society 17 (4): 403—451.

Unger, Roberto Mangabeira. 1986. The Critical Legal Studies Movement.
Cambridge, MA: Harvard University Press.

Weber, Max. 1922 [1978]. Wirtschaft und Gesellschaft. Grundriss der verstehe-
nden Soziolgyie, ed. Johannes Winckelmann. Tiibingen: J.C.B Mohr, 1972.
Translated by Ephraim Fischoft et al. as Economy and Society. An Outline of
Interpretive Sociology. Edited by Guenther Roth and Claus Wittich. Berkeley:
University of California Press.



CHAPTER 3

Colonisation of the Lifeworld and the
Dilemma of Welfare State Law

Abstract This chapter addresses Habermas’ analyses of law in The
Theory of Communicative Action, in particular, the dilemmatic structure
of welfare state law. Habermas discusses the dilemmatic structure of wel-
fare state law as an example of the system colonisation of the lifeworld.
Given the problems of the colonisation analysis, I suggest that there is a
need for another way to address the dialectic of law. Taking my cue from
Christoph Menke’s analysis of the modern legal form, I discuss how this
may be possible and what kinds of reconsiderations of Habermas’ analy-
sis this requires.

Keywords Welfare state law - Colonisation + Legal form - Habermas
Menke

INTRODUCTION

Habermas conceptualises law as a hinge between system and lifeworld.
Law is, therefore, central not only for understanding the repercussions
of system media on the lifeworld but also for conceptualising how citi-
zens can influence systems. The latter stands at the centre for the con-
siderations in Between Facts and Norms, in which Habermas discusses
how self-legislation by citizens is possible in modern functionally differ-
entiated societies. As pointed out, in the latter work, Habermas argues
that the dialectic of legal and factual equality, central to welfare states,
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has normalising side effects. However, these consequences do not affect
Habermas® conclusion that law is language for autonomy because the
reconstruction of private and public autonomy gives a standard for
assessing when measures turn from promoting freedom to its opposite.
The analysis in The Theory of Communicative Action is different. In elab-
orating on the colonisation of the lifeworld, Habermas (1981 [1987],
vol. 2: 362) argues that the dilemma of the welfare state, since it both
enables freedom and colonises the lifeworld, depends on characteristics
of welfare state law:

The negative effects of this — to date, final — wave of juridification do not
appear as side effects; they result from the form of juridification itself. It is
now the very means of guaranteeing freedom that endangers the freedom
of the beneficiaries.

In the following, I discuss this interpretation of welfare state law in the
background of Habermas’ analysis of the relationships between lifeworld
and system. Habermas (1986) later abandons the colonisation analy-
sis. He does so for good reasons. However, the consequence is that the
theme he addresses in The Theory of Communicative Action, how neg-
ative effects are intrinsic to the mode of guaranteeing freedom, disap-
pears from view. As said, we cannot simply return to the colonisation
analysis and therefore need to understand the dialectic of law in other
ways. Menke’s analysis of the modern legal form provides an alternative.
Making use of this analysis requires reconsidering Habermas’ account of
the juridification waves of modern society and his analysis on normali-
sation in welfare state law. I attempt to show what this reconsideration
involves in this chapter.

LIFEWORLD AND SYSTEM

In order to understand how law is hinged between lifeworld and sys-
tem, we need to look closer at the meaning of the latter two concepts.
Habermas® ambition in developing his two-tiered theory of modern soci-
ety is to combine the phenomenological and the functional traditions in
modern social theory and to revise Weber’s account of modern rationali-
sation processes (see Benhabib 1986; Honneth 1985; Outhwaite 2009).
Agreeing with Weber that the development of the capitalist economy and
the bureaucratic state are central to modern societies, Habermas (1981,
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vol. 2: Chap. 5.2) argues that these developments build on what he calls
the rationalisation of the lifeworld. Only at the background of the ration-
alisation of the lifeworld, was it possible for the systems media of money
and administrative power to develop and take on structuring effects in
modern societies.

The rationalisation of the lifeworld entails that traditions, norms and
values, societal institutions and socialisation processes are set free from
how they previously, in particular in archaic and traditional societies,
were held together through religion and shared traditions and customs.
These changes make communicative action, based on criticisable valid-
ity claims, central for social integration. More and more of social inter-
actions depend on participants coming to understandings about the
norms and values that should regulate their life together. The rationalisa-
tion of the lifeworld enables reflexive and more reasonable approaches
to the design of institutions, how to address the validity of norms and
values, and so on. Habermas (1981 [1987], vol. 2: 146) argues that less
and less, the validity or legitimacy of norms and values ‘go back to an
ascribed normative consensus, but issue from the cooperative interpreta-
tion processes of participants themselves’.

This enlightenment process is, however, not without problems. The
reproduction of social integration based on criticisable validity claims is
fragile and instable. Communicative action cannot really carry the bur-
den of social integration that falls to it in modern societies. Habermas
(1992: 23f) argues in Between Facts and Norms that law relieves com-
municative action of some of this burden and that it does so without
compromising communicative action. Modern law reflects the struc-
tures of recognition found in communicative action. In The Theory of
Communicative Action, Habermas does not address law in this regard,
but instead focuses on the role of system media in facilitating the mate-
rial reproduction of modern societies. At the same time, system media
also have negative effects. They shape the lifeworld in ways that in cer-
tain circumstances are damaging, thus, colonising it. Habermas theorises
the repercussions of systems on the lifeworld as reification (coloni-
sation) along the lines of the Marxian tradition of Lukdcs (1923) and
Horkheimer and Adorno (1944,/1947). Habermas (1981, vol. 2:
Chap. 8) tries to develop his own version of the dialectic of enlighten-
ment, centred on the thesis of the colonisation of the lifeworld (see also
Habermas 1985: Chap. 12; Honneth 1985). System media can only
develop based on a sufficiently rationalised lifeworld; however, these also
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have repercussions on the lifeworld, turning against it and colonising it.
Habermas (1981 [1987], vol. 2: 155) calls this ‘the irresistible irony of
the world historical process of enlightenment’:

[T]he rationalization of the lifeworld makes possible a heightening of
systemic complexity, which becomes so hypertrophied that it unleashes
system imperatives that burst the capacity of the lifeworld they instrumen-
talize.

COMMUNICATIVE ACTION AND LIFEWORLD RATIONALISATION

Habermas attempts to reformulate the diagnosis of the dialectic of
enlightenment by anchoring reason in everyday, mundane practices in
ways he thinks that the early Frankfurt theorists were not able to do.
This failure explains, in Habermas’ view, why Horkheimer and Adorno
ended up equating the modern rationalisation of state and capital-
ism with rationalisation as such. Although the ecarly critical theorists
gestured to other understandings of reason, in line with their commit-
ment to enlightenment, they could not account for its anchoring in
everyday relations. Communicative action and the corollary concept of
communicative rationality are supposed to provide ways out of this prob-
lem (Habermas 1981, vol. 1: Chap. 4 and vol. 2: Chaps. 6, 8; 1985:
Chaps. 5 and 11-12).

Communicative action refers to coordination of action by way of
reaching an understanding with somebody about something in the
world. The success of communicative action depends on the mutual
understanding between participants, for instance, how to interpret the
situation in which action takes place, the purposes of action, common
goals among participants, and so on. Communicative action differs from
strategic action. The latter does not involve coming to an understand-
ing with somebody about criticisable validity claims but the calculation
by actors of how best to influence others in order to achieve goals. The
relations to others and to the world differ between strategic and commu-
nicative action. For persons who act strategically, all situational features
are transformed into facts they evaluate in the light of their own pref-
erences’, Habermas (1992 [1996]: 27) argues, ‘whereas actors oriented
toward reaching understanding rely on a jointly negotiated understand-
ing of the situation and interpret the relevant facts in the light of inter-
subjectively recognized validity claims’.
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Communicative action involves making validity claims about the
truth of statements, the sincerity of speakers, and the normative right-
ness of norms and values. We ‘always already’ make such claims. They
are unavoidable presuppositions in linguistically mediated interaction
(Habermas 1981: vol. 1: Chaps. 1 and 3, 1986, 1992: Chap. 1; see
also Cooke 1994). In everyday interaction, claims remain uncontested
most of the time. However, participants can challenge and criticise these
validity claims. They then ask for reasons, for instance, why something
is true or why a certain norm is the right one, appropriate in this con-
text, and so on. When discussing validity claims, participants shift from
communicative action, where the focus lies on coordinating action,
to the discussion about reasons for and against the validity of claims.
When individuals engage in this kind of conversation, which Habermas
calls discourse, validity claims are the explicit focus of the discussion.!
Discourse plays a central role in understanding the ‘politicisation’ of
everyday interaction and its connection to institutionalised politics. The
contestation of validity claims allows for what Habermas (1991) calls
‘transcendence from within’, the possibility of transforming values and
norms as well as their institutional embodiments.?

The lifeworld is a corollary concept of communicative action. When
persons communicate with each other and coordinate their actions
through communication, they do so in the background of the life-
world. In most everyday cases of communicative action, participants do
not contest the validity of what others say but remain focused on the
coordination of action. The validity of claims is naively accepted and
remains in the background. It makes up ‘common sense’, which consists
of interpretations, pre-understandings, and taken for granted knowl-
edge. Besides this common sense, the lifeworld also consists of member-
ship in social groups and personal identities. When communicating with
each other, individuals generate and regenerate their belonging to social
groups and forms of solidarity.?

The rationalisation of the lifeworld involves the gradual uncoupling
of norms and values central for institutional complexes from compre-
hensive worldviews. Habermas (1981, vol. 2: Chap. 5.3) discusses this as
processes of the linguistification ( Versprachlichung) of the sacred. In pre-
modern societies, the authority of the sacred held together cultural tradi-
tions and provided the legitimacy of norms and values.* In the course of
socictal evolution, traditions, norms and values become more and more
open to interpretation. These interpretations follow from participants
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taking stances towards criticisable validity claims. Habermas (1981
[1987], vol. 2: 77) argues that the legitimacy of norms and values are
thus made dependent on processes of coming to an understanding about
the validity of them and ‘the authority of the holy is gradually replaced
by the authority of an achieved consensus’. He further contends that the
spellbinding power of the sacred becomes ‘the binding/bonding force of
criticizable validity claims” (Habermas 1981 [1987], vol. 2: 77, emphasis
deleted). The rationalisation of the lifeworld plays an important role in
Habermas’ analysis of law, as pointed out in the Introduction. Modern
law both relieve communicative action of the burden of carrying social
integration it cannot really bear and is itself an expression of this ration-
alisation, as modern law no longer build on the sacred or is anchored in
ethical life.

SYSTEMS AND THE COLONISATION OF THE LLIFEWORLD

Habermas (1981, vol. 2: Chap. 7) relies on Parsons’ elaboration on sys-
tem differentiation in accounting for the functional differentiation of
modern societies.” Habermas argues that in the course of social evolu-
tion, the complexity of systems grows, as does the rationality of the life-
world. Moreover, there is an increasing differentiation between lifeworld
and system media, which in modern societies leads to a partial uncou-
pling of them. The result, according to Habermas (1981 [1987], vol. 2:
154), is that:

[M]odern societies attain a level of system differentiation at which increas-
ingly autonomous organizations are connected with one another via
delinguistified media of communication: these systemic mechanisms — for
example, money — steer a social intercourse that has been largely discon-
nected from norms and values, above all in those subsystems of purposive
rational economic and administrative action that, on Weber’s diagnosis,
have become independent of their moral-political foundations.

With the concept of systems media, Habermas wants to capture the kind
of social objectivity that political economists and sociologists thought
was central for understanding modern societies and to connect this to
the critical analysis of how system colonises the lifeworld. In this regard,
Habermas distinguishes between system media and natural languages
used in communicative action. Systems media are generalised media of
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communication, which transmit highly specific information, for instance,
as prices transmit information about demand and supply between pro-
ducers and consumers. System media ‘simulate’ some of the features of
natural languages, but also differ from them. Most importantly, system
media does not reproduce ‘the internal structure of mutual understand-
ing which terminates in the recognition of criticizable validity claims and
is embedded in a lifeworld context’ (Habermas 1981 [1987], vol. 2:
263).

This difference between natural languages and system media is central
for Habermas because it both explains why system media enables highly
complex forms of integration across vast spaces, such as world markets,
and makes understandable why system integration may be a problem.
Problems appear when system media replaces coming to an understand-
ing about norms and values. Integration then no longer takes place
through criticisable validity claims, but through ‘functional interconnec-
tions that are not intended’ by participants, and usually, these intercon-
nections are ‘not even perceived within the horizon of everyday practice’
(Habermas 1981 [1987], vol. 2: 150). In this way, Habermas tries to
reformulate Marx’ analysis of ‘real abstraction’ and the analysis of reifica-
tion formulated by Lukdcs, the early Frankfurt theorists and Alfred Sohn-
Rethel (1972). While system media has rationalising effects because they
contribute to more efficient economic production and the more effective
realisation of collective goals, they also have repercussions on the life-
world, under certain conditions colonising it. Habermas (1981 [1987],
vol. 2: 186) argues that “The rationalization of the lifeworld makes possi-
ble the emergence and growth of subsystems whose independent impera-
tives turn back destructively upon the lifeworld itself’.

Whereas communicative action involves coordinating action via the
working out of action orientations, system media ‘reaches right through’
orientations for action, as expressed by Habermas (1981 [1987], vol. 2:
150). The primary example of the latter is markets. By ‘reaching right
through’ action orientations, system media shapes what people do and
how they interact with others by circumventing processes of coming to
an understanding about value orientations. What reaches right through
may not appear for individuals as structuring what they do, or it may
appear as inevitable and unavoidable. The socio-economic and political
systems that participants are part of then appear as orders separate from
their practices, as standing above and against them. As Habermas (1981
[1987], vol. 2: 154) puts it:
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Members behave toward formally organized action systems, steered via
processes of exchange and power, as toward a block of quasi-natural real-
ity; within these media-steered subsystems society congeals into a second
nature.

While relying on the Marxian account of real abstraction, Habermas is
also critical of Marx” understanding of system ditferentiation and reifica-
tion. According to Habermas (1981 [1987], vol. 2: 339), Marx failed to
understand that the destruction of feudalism meant ‘a higher level of sys-
tem differentiation, which simultaneously opens up new steering possi-
bilities and forces a reorganization of the old, feudal, class relationships’.
However, this contrast is largely misleading since Marx, like Smith and
Hegel before him, thought that capitalism was a more advanced form
of production compared to feudalism. Habermas also criticises Marx
for lacking criteria in distinguishing between the reification of post-
traditional forms of life—forms of life based on the modern symbolic
structure of the lifeworld—and the destruction of life forms that do not
exhibit this symbolic structure. This is a contestable interpretation but
disregarding this, we may ask if Habermas fares better in articulating
criteria that allow him to distinguish between colonisation and destruc-
tion of forms of life more generally. Habermas’ (1981 [1987], vol. 2:
261) basic contention is that ‘the only functional domains that can be
differentiated out of the lifeworld by steering media are those of mate-
rial reproduction. The symbolic structures of the lifeworld can be repro-
duced only via the basic medium of communicative action’. From this
follows that colonising effects arise when system media replace or signifi-
cantly affect the symbolic reproduction of the lifeworld:

The conversion to another mechanism of action coordination, and thereby
to another principle of sociation, results in reification...only when the life-
world cannot be withdrawn from the functions in question, when these
functions cannot be painlessly transferred to media-steered systems of
action. (Habermas 1981 [1987], vol. 2: 375)

This suggests that the criterion for colonisation relies on the dis-
tinction between material and symbolic dimensions of reproduction
(compare Cook 2006). Both this suggestion and, in particular, how
Habermas maps the lifeworld-system distinction onto institutions and
spheres of society have been much criticised (see Baxter 2011: 45ff;
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Honneth 1985: Chap. 8; McCarthy 1985; Peters 1994). As Baxter
(2011: 50) states, Habermas shifts from viewing the lifeworld as con-
text for and resource in interaction to ‘a conception of the lifeworld as
itselt a domain of action’ that stands opposed to ‘media-steered spheres
of action’. Habermas often writes as if certain institutions are primarily
about system integration, whereas other institutions are sites of social
integration. This leads to several problems, as pointed out by crit-
ics. Besides failing to take seriously that the distinction is analytical and
that lifeworld and systems cannot demarcate domains or institutions, it
also underestimates that processes of coming to an understanding on
criticisable validity claims do play roles also in corporations and state
administrations. Interaction in these institutions is hardly ‘norm-free’,
as Habermas sometimes suggests (see Baxter 2011: 33ff; Jitten 2013;
McCarthy 1985; Peters 1994 ). Moreover, sites of social integration, for
instance, families are imbued with power that in various ways are linked
with system media (Fraser 1990: Chap. 6; see also Loick 2014).

Habermas (1986) later acknowledges that he was somewhat unclear
on these issues and that the expression ‘norm-free sociality” when talk-
ing about systems invited misunderstandings. Habermas clarifies that he
did not want to deny that communicative action plays a role in corpo-
rations and state bureaucracies, only that they, in the final instance, are
not based on social integration through communicative action.® He also
underlines that he by no means intended to suggest that the lifeworld is
free of power. To the contrary, social integration often takes place in the
context of domination.”

A further complication in the discussion of criteria for assessing
colonising effects is the question of whether they change over time.
Habermas is not particularly clear on this point. Some parts of his dis-
cussion suggest that Marx was right in understanding capitalism in the
early and mid-nineteenth century as involving colonisation effects but
that it would wrong to understand mid and late twentieth century capi-
talism in these terms. For Habermas, the institutionalisation of collec-
tive bargaining, labour laws, and social rights in welfare states means that
social pathologies are no longer class specific (Habermas 1981, vol. 2:
Chap. 8.2). Irrespective of how we understand the value of this diagnosis,
for instance, it being more plausible during the heydays of the Keynesian
welfare state than in the contemporary context of neoliberalism, it does
suggest that criteria for colonisation are historically variable. As Timo
Jitten (2011: 714) recently points out, this means that ‘the possibility
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of differentiating out the material reproduction of society without reifica-
tion effects is the contingent result of the welfare state compromise’.

The colonisation analysis attempts to capture the transformations that
take place through the uncoupling of systems and lifeworld in modern
societies. This uncoupling is, however, only partial because system media
remain anchored in the lifeworld. Morality and law play central roles in
this regard because they are ‘specifically tailored to check open conflict in
such a way that the basis of communicative action—and with it the social
integration of the lifeworld —does not fall apart’, as noted by Habermas
(1981 [1987], vol. 2: 173). Following Durkheim, Habermas argues that
both morality and law in the course of societal evolution have become
more abstract and universal. The increasingly abstract and universal char-
acter of both law and morality plays an important role in Habermas’ dis-
cussion of modern legal orders.

Looking at law in modern societies more specifically, Habermas notes
that the emergence of the separation of private and public law is impor-
tant in the transition from feudal to modern societies:

Whereas civil society is institutionalized as a sphere of legally domesticated,
incessant competition between strategically acting private persons, the
organs of state, organized by means of public law, constitute the level on
which consensus can be restored in cases of stubborn conflict. (Habermas
1981 [1987], vol. 2: 178)

In this regard, the question of how to understand the interrelation
of lifeworld and system becomes central. Habermas (1981 [1987],
vol. 2: 187) argues that we could not infer any ‘linear dependency in
one direction or the other’ from the uncoupling of lifeworld and system.
Institutions may serve to channel influence of the lifeworld on system
media, or the opposite, they may channel influence of systems on the
lifeworld. Thus, Habermas understands law in a dual sense. Since sys-
tem media anchors in the lifeworld through law, law allows for ‘tracking’
the colonisation of the lifeworld. This is central to Habermas’ analysis
of the dilemma of the welfare state. However, law is also of importance
for understanding how citizens may influence the regulation of system
media based on lifeworld orientations. These two perspectives on law fol-
low from Habermas’ conception of law as ‘hinge’ between lifeworld and
system (see also Baxter 2011: 152f).
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LEGALITY AND LEGITIMACY

Habermas (1981, vol. 2: 259ft) argues that the development of law (and
morality) from archaic to modern societies allows for understanding
changes of social integration. The rationalisation of the lifeworld entails
that the legitimation of legal and political institutions and comprehen-
sive worldviews are disconnected. Habermas draws on Durkheim in dis-
cussing the transition from spellbound authority of the sacred to modern
ideas of binding authority and on Weber for addressing the intertwining
of law and societal rationalisation.

Habermas agrees with Weber that several of the features of mod-
ern law, for instance, its positivity and formalism, link together with
the development of the bureaucratic state and the capitalist economy.
However, the functional fit of law, markets, and state do not fully explain
modern legal structures. Habermas (1981 [1984], vol. 1: 261) argues
that the domain of legality ‘stands in need of practical justification” and
continues:

The particular accomplishment of the positivization of the legal order con-
sists in displacing problems of justification, that is, in relieving the technical
administration of the law of such problems over broad expanses — but not
in doing away with them.

Habermas thinks that Weber did not capture this displacing but instead
understood the positive law to imply the doing away with the need for
legitimation of the legal system. The belief in legality that Weber stressed
is insufficient for understanding legitimacy. Habermas (1981 [1984],
vol. 1: 265) contends that this belief ‘can produce legitimacy only if we
already presuppose the legitimacy of the legal order that lays down what
is legal’, Habermas (1981 [1984], vol. 1: 263) argues that Weber con-
structed an

antithesis between modern law in the strict sense, which rests only on
the principle of enactment, and the not yet completely “formal” law of
modern natural law theories which rests upon principles of grounding
(however rational). In his view, modern law is to be understood in a posi-
tivistic sense, as law that is enacted by decision and fully disconnected from
rational agreement, from ideas of grounding in general, however formal
they might be (emphasis deleted).
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Habermas contends that this relates to the failure of Weber to properly
understand the implications of modern natural law. Weber conflated pro-
cedural conditions for the legitimation of law with the legitimation of
law through substantial (material) values (compare Eder 1978).

The failure to understand the accomplishment of modern natural
law led Weber to misunderstand the forms of legal structures. We can-
not explain ‘the forms of modern law’, Habermas (1981 [1984], vol. 1:
260) argues, solely with reference to the modern state and the mod-
ern capitalist economy. Modern law also expresses the rationalisation
of the lifeworld and ‘post-traditional structures of moral consciousness’
(Habermas 1981 [1984], vol. 1: 260). By the latter, Habermas has in
mind post-conventional modes of justifying norms and values. Norms
and values are justified in these modes with reference to universal prin-
ciples that invite and require reflexive stances by participants (see Apel
1988; Habermas 1981, vol. 2: 2591f; Kohlberg 1981). Modern law
thus expresses evolutionary features of lifeworld rationalisation, and this
analysis plays an important role in Habermas’ account of the waves of
juridification central for the modern state. This is also the basis for the
discussion about law in Between Facts and Norms where the articulation
of the procedural conception of law and reason found in modern natural
law plays an important role in the account of the connection between
positive law and democratic legitimacy (see Niesen and Eberl 2009).

JURIDIFICATION AND THE AMBIVALENCE OF LAwW

Law is pacemaker in the development from archaic to modern societies,
through which Habermas tracks the rationalisation of the lifeworld. Law
is also pacemaker in a second sense, with regard to system differentiation
and the anchoring of systems in the lifeworld, which Habermas (1981,
vol. 2: 522ff) discusses in terms of the juridification waves of modern
societies, from the bourgeois state to the welfare state. Habermas’ analy-
sis of juridification is an attempt to show how law as a hinge between
lifeworld and system involves both system media influencing the life-
world and vice versa.

The first juridification wave, establishing the bourgeois state, took
place during the transition from feudal to modern societies. It encom-
passed the modern combination of the capitalist economic order and the
sovereign state, manifested in private law, built around the freedom of
contract and private property, and in public law through designating the
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sovereign as source of legal authority. Habermas (1981 [1987]: vol. 2:
358) notes:

On the one hand, relations among individual commodity owners were
subjected to legal regulation in a code of civil law tailored to strategically
acting legal persons who entered into contracts with one another. /—/On
the other hand, public law authorizes a sovereign state power with a
monopoly on coercive force as the sole source of legal authority.

Habermas analyses the bourgeois state primarily in system terms, as the
institutionalisation of the modern capitalist economy and as the institu-
tionalisation of an administrative apparatus. To a certain extent, this pro-
cess entails the pushing aside of the lifeworld, which, however, plays a
key role in the subsequent juridification waves. Habermas (1981 [1987],
vol. 2: 359) contends that in fact, the latter waves can all ‘be understood
in these terms: a lifeworld that at first was placed at the disposal of the
market and of absolutist rule little by little makes good its claims’. Both
the constitutional and the constitutional-democratic state are examples.

In the constitutional state, which develops in the seventeenth and the
eighteenth centuries, Habermas (1981 [1987], vol. 2: 359) argues that
‘the bourgeois order of private law is coordinated with the apparatus for
exercising political rule in such a way that the principle of the legal form
of administration can be interpreted in the sense of the “rule of law™.
The important step accomplished through the constitutional state is that
the guarantees of life, liberty, and property are no longer simply side
effects of a ‘commerce institutionalized in civil law’ (Habermas 1981
[1987], vol. 2: 360). To be sure, private ordering remained central,
but the guarantees of life, liberty, and property achieved ‘the status of
morally justified constitutional norms’ in the constitutional state, which
therefore also can be seen as inaugurating the basic mode of legitimacy
in the modern state: Habermas (1981 [1987], vol. 2: 360) concludes
that it is ‘legitimation on the basis of a modern lifeworld” In the third
wave, the legitimation of laws are tied to the participation of citizens in
politics, and the two principles of human rights and popular sovereignty
became the basis for the legitimacy of the legal order as such.

The juridification waves from the bourgeois state to the constitu-
tional-democratic state show how modern juridification processes relate
to both lifeworld rationalisation and system differentiation. Both are
central to modern law. However, we may ask if this properly addresses
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the specificity of the modern legal form and the modern form of rights.
Menke’s (2015) analysis of the modern legal form is helpful in shed-
ding light on features of the modern legal form that Habermas does
not stress. Habermas’ discussion of Hobbes is instructive in this regard.
Habermas (1981 [1987], vol. 2: 358) argues that Hobbes expressed
the ‘self-understanding’ of the age in the ‘most consistent” way but
that he also misunderstood modern law because he did not understand
the structures of the modern lifeworld. According to Habermas (1981
[1987], vol. 2: 358), Hobbes defined ‘the lifeworld negatively—it
encompasses everything excluded from the administrative system and
left to private discretion’. This requires that everything that is ‘not con-
stituted in the forms of modern law must appear formless (Habermas
1981 [1987], vol. 2: 359). For Habermas, Hobbes was unable to see
how the release from feudal structures and traditional forms of life entails
and corresponds with lifeworld rationalisation. Hobbes did not properly
represent the underlying rationalisation of the lifeworld and the devel-
opment of post-traditional approaches to questions about the validity of
norms and values. This charge against Hobbes plays an important role in
Habermas® argument that the subsequent juridification waves after the
initial establishment of the bourgeois state make good the claims of the
lifeworld.

We may look at this in a different way and stress how Hobbes articu-
lated certain key features of the modern legal form. Following Menke’s
(2015: Chap. 5) interpretation of Hobbes, the formless of the lifeworld
is due to the specificity of the legal form, not the inadequate reflection
of the rationalisation of the lifeworld. The modern conception of rights,
rights relating to what is outside of law, entails that non-law is formless.
As Menke (2015: 135—my translation) notes: ‘Law is the form; non-law
( Nichtrecht) is—relative to the form of law—the formless’. By designat-
ing what is outside of law as formless, Hobbes formulated a characteristic
of modern law. This is one of the differences between the interpretations
of Menke and that of Habermas. For Menke, the formlessness of what is
outside of law is central feature of modern law because rights are about
this relation between non-law and law. For Habermas, in contrast, it is
misunderstanding of how law connects to the rationalisation of the life-
world. Habermas therefore considers Hobbes to be concerned with law
from a systems perspective, the institutionalisation of the modern market
economy, and administrative power.
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In the context of this study, the importance of Menke’s interpreta-
tion lies in us being able to analyse the dialectic of law without relying
on the system-lifeworld distinction. Habermas interprets modern law
through these concepts and his account of welfare state juridification as
dilemmatic builds on it, as discussed below. Given the problems of the
analysis of the colonisation of the lifeworld, it is important to base the
account of the dialectic of law on another conceptualisation of modern
law. Suggested here is that Menke’s account of the modern legal form
provides for this. Taking up Menke’s account does not imply that we
cannot understand modern law in terms of the rationalisation of the
lifeworld. However, it does mean that this rationalisation process does
not capture specific features about the modern legal form. The relation
between law and non-law is key to the normativity of modern law. The
outside is formless when viewed from the point of view of the legal form.
The forming of this outside of law takes place through law, more specifi-
cally as rights.

]URIDIFICATION AND COLONISATION OF THE LLIFEWORLD

Habermas claims that whereas the constitutional and constitutional-
democratic juridification waves are unequivocally freedom-guaranteeing
phases of juridification, neither the bourgeois state nor the welfare state
is. The difference between these two phases is that while problems relat-
ing to the bourgeois state were side effects of private law, the dilemmatic
structure of the welfare state relates inherently to the mode of adminis-
trative-legal provisions of social rights and interventions in personal life.
Welfare states facilitate freedom, institutionalise more equal oppor-
tunities for persons, and aim at restructuring social and economic con-
ditions, although to varying degrees. However, the welfare state also
has adverse effects, making welfare state law dilemmatic. Habermas
(1981, vol. 2: 531ft) points to a couple of characteristics in this regard.
Individualisation of entitlements restructures relations between persons
in ways that enhance their freedom but also adversely affect relations
between family members, relatives, friends, and so on. The bureaucratic
implementation of welfare state measures entails the interpretation of
situations and needs in standard ways, which has normalising effects.
Moreover, the bureaucratic mode of implementation marginalises the
participation of persons. Defined as clients rather than citizens, they have
few opportunities to influence the provision of services. Welfare state
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provisions often take the form of monetary compensation of risks, which
largely redefines lifeworld problems in consumerist ways. Habermas
adds a fourth feature to this: therapeutic assistance, which is ambivalent
because while it aims to promote the independence of clients, it takes
the shape of experts using specific forms of knowledge for correcting and
redefining individual behaviour (see also Kiibler 1985; Teubner 1988).

It is not entirely clear why juridification results in the colonisation of
the lifeworld only at the stage of the welfare state (see also Blichner and
Molander 2008). Habermas discusses three criteria. One of these con-
cerns the distinction between liberties and participation rights, some-
times invoked by liberal authors. Habermas (1981, vol. 2: 535ft) argues
that this interpretation is not convincing and considers a second interpre-
tation, which centres on the delinking of legality and legitimacy. This is
the problem of legal positivism, that is, the legitimation of laws only by
reference to enactment of laws and not to their substantial justification.
The latter may suggest addressing laws in terms of substantial criteria of
justice, for instance, as formulated by Rawls; however, what Habermas
has in mind with substantial justification is the discursive legitimation
of law. In line with the argument that modern natural law articulates a
procedural account of reason, justification of laws involves discourses in
which participants are free and equal partners, where they can address
the validity claims raised, discuss reasons, and so on. As will be discussed
in the next chapter, Habermas later develops on these elements in rela-
tion to the democratic circulation of power from the periphery of pub-
lics and civil society to the centre of parliaments, government, and other
political bodies. In The Theory of Communicative Action, Habermas had
not yet developed this account of democracy, even though elements of it
were already present in his discussions of the ideal speech situation and
its implications for questions about legitimacy (see also Habermas 1973:
Part 3).

In The Theory of Communicative Action, Habermas discusses the dis-
tinction between law as medium and law as institution in this context
(see Scheuerman 2013). Law as institution means that laws remain tied
to substantive justification and legitimation. This is not the case with
law as medium, which means the enacting of laws only with reference to
the correct procedure. Moreover, law as medium connotes that law has
become a steering medium, which occurs when ‘law is combined with
the media of power and money in such a way that it takes on the role of
a steering medium itself” (Habermas 1981 [1987], vol. 2: 365).8 Thus,
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law as a steering medium builds on two features, the positivistic under-
standing of legitimation and the assimilation of law and system media.
This is, however, not by itself sufficient for talking about colonisation.
Colonisation effects arise only when regulating relations that are not yet
formally organised?:

As a medium, social welfare law is tailored to domains of action that
are first constituted in legal forms of organization and that can be held
together only by systemic mechanisms. At the same time, however, social
welfare law applies to situations embedded in informal lifeworld contexts.
(Habermas (1981 [1987], vol. 2: 367)

Habermas (1981 [1987], vol. 2: 367) advances the interpretation that
the dilemmatic structure of the welfare state becomes evident because it
‘regulates exigencies that, as lifeworld situations, belong to a communi-
catively structured area of action’. This analysis builds on his discussion
of the criteria of colonisation addressed previously in this chapter and
suffers for this reason from similar weaknesses, that is, problems with the
distinction between material and symbolic reproduction and the map-
ping of the lifeworld-system distinction onto specific institutions and
spheres.!0

The regulation of exigencies of the lifeworld in the welfare state
means that domains dependent on social integration through processes
of coming to an understanding are converted through ‘the steering
medium of the law, to a principle of sociation that is, for them, dys-
functional’ (Habermas 1981 [1987], vol. 2: 373). This conversion is
not simply one of ‘abstracting’ from lifeworld contexts. However, some
scholars, for example, William Scheuerman (2013), argue that Habermas
thinks that the problem of the welfare state is one of how law abstracts
from lifeworld contexts. While it is true that Habermas (1981 [1987],
vol. 2: 363) talks about the ‘violent abstraction’ from lifeworld contexts
involved in welfare state law, this abstraction primarily refers to ‘standard
interpretations’ of needs and action situations in bureaucratic provisions
of services and the like. The brunt of the analysis does not depend on
law involving ‘abstraction’, though, but the normalising consequences
of welfare state law. As stressed, Habermas analyses this in terms of sys-
tem colonisation. The key in this respect is how system media reaches
right through action orientations. It is the circumventing of action ori-
entations that is central for reification. Reification means that societal
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integration takes place behind the back of participants. To them, it may
appear as necessary and inevitable, how ‘things are’. Societal relations
are reified when they appear as given. For this reason, reification is not
simply the abstraction from lifeworld contexts. In my view, Scheuerman
(2013: 575) disregards the latter important point, arguing that in
‘Habermas’ narrative, the intrusion of abstract formal law was culpable
for legal pathologies resulting from the colonization of the lifeworld: the
abstract media of power and money joined arms with formal law, result-
ing in worrisome “violent abstractions™’.

I think that Scheuerman misses important points about Habermas’
account of system repercussions and reification and disregards how
Habermas addresses the welfare state as largely involving the materialisa-
tion of law, not formal abstract law. It is only by disregarding this that
Scheuerman (2013: 575) can argue that Habermas’ analysis ‘implicitly
reproduced elements of the troublesome orthodox Marxist view that
general or formal law was seamlessly welded to the commodity form’.
Besides this reproach misunderstanding of how law as medium is tied to
the account of reification not as a matter of abstraction but as coloni-
sation, it also disregards how Habermas does not tie welfare state law
directly to the commodity form. On the contrary, central to the analy-
sis of the welfare state is that it changes how lifeworld and the money-
steered economy relate to each other. As discussed above in relation
to Jitten’s elaboration of colonisation, the welfare state significantly
changed the relation between the capitalist economy and the lifeworld.

While this argument in relation to Scheuerman’s interpretation,
in my view, points out that Habermas’ interpretation of colonisation
through the welfare state is more sophisticated than sometimes argued,
in the end, the criteria suggested for colonisation are either unclear or
not convincing. Most troubling is the mapping of analytical distinctions
to domains noted by critics (see Deflem 2013; Eder 1988). Yet, what
Habermas attempts to diagnose is at the same time important. The nor-
malisation built into the welfare state is pervasive and underlines the dia-
lectic of law, how in this case the rights to take part in social life connect
to normalisation. In so far, Habermas is correct to point to the paradoxes
of welfare state law, that is, it both enables freedom and is a condition for
social domination. Moreover, he is right in pointing out that this kind
of social domination is not class specific, even though effects are class
related (see Scheuerman 2013).
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Habermas (1992: Chap. 9) later abandons his analysis of welfare state
law and argues that it was too rash to characterise the welfare state as
inherently dilemmatic. In Between Facts and Norms, he looks at the wel-
fare state in terms similar to his analysis of the bourgeois state, specifi-
cally, it has troubling side effects. Habermas (1992: Chap. 9) argues that
the liberal and the welfare state paradigms of law are problematic because
they both fail to take seriously the underlying premise of the democratic
state: citizens being authors of law. Habermas advances this claim in The
Theory of Communicative Action as well, although articulated less sys-
tematically. Besides the above-discussed criteria, Habermas also points to
the democratic deficit of the welfare state. Modern democracy is more
about procuring mass loyalty than about real opportunities for citizens
to influence laws and policies. Defining persons as clients of welfare state
bureaucracies rather than as citizens expresses this problem. Persons are
then defined as recipients of welfare services and not citizens engaged
in formulating the needs underlying the welfare state (Habermas 1981,
vol. 2: 506ft; see also Fraser 1990: Chaps. 7, 8). The understanding that
problems of welfare state law primarily relate to the lack of democratic
influence by citizens is more plausible than the analysis of law as steer-
ing media. Jitten (2011) suggests that this means to conceive of colo-
nisation in terms of the normative expectations of citizens, namely, they
should be able to take part in democratic law and policymaking.!!

When Habermas outlines the condition of democratic legislation in
Between Facts and Norms, it is largely in the background of the analy-
sis of the democratic deficit of the welfare state, not the colonisation of
the lifeworld. There are several merits to this approach, but there are
also problems with how Habermas outlines the conditions for demo-
cratic participation, which I will discuss in the next chapter. Central to
the present study is the dialectic of law. Habermas’ analysis of colonisa-
tion acknowledges this dialectic. However, understanding it in terms of
the distinction between lifeworld and system leads to several problems.
A way out of this impasse is to pay attention to the kind of analysis that
Menke advances of the modern legal form.

NORMALISATION AND THE DIALECTIC OF LAaw

Similar to Habermas, Menke (2015: 286) argues that welfare state law
(or social law) both enables and restricts freedom. Menke argues that
welfare state law stresses taking part in social life. Social partaking is
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background for formulating social rights as the latter refers to key ele-
ments of social life, such as employment, family life, questions about
health, and exposure to hazards and risks. Social rights are based on par-
taking, and the latter is simultaneously precondition for enjoying rights.
In general, the materialisation of law and social rights in welfare states
are emancipatory, enabling taking part in social life and equalising access
to capacities and knowledge. Social rights tear down various kinds of
privileges to education, healthcare, housing, and the like.

While emancipatory in certain respects, social partaking is also nor-
malising. Menke is somewhat unclear about why this is the case.
Sometimes he writes as if normalisation is inherent to any kind of soci-
ality, meaning that there simply is no form of communication and par-
ticipation without ‘disciplining, forming and normalising’ (Menke 2015:
286-my translation). That may of course be the case, but it does not
allow us to distinguish normalisation from several other kinds of social
domination. The way Menke relies on Foucault’s (1976a, b, 1978) dis-
cussion about disciplinary and regulatory power suggests, however, more
specific conceptions of normalisation.

In analysing these new forms of power, Foucault (1976b: 139ft,
1978) focused on the disciplining of individual bodies and the regula-
tory power over populations. Disciplinary power builds on establishing
norms, in relation to which the examination of behaviour takes place
and disciplining occurs. The latter is the attempt to bring behaviour into
conformity with norms through different techniques. It is through these
processes that the distinguishing of what is normal and abnormal takes
place. Regulatory power or power connected to apparatuses of security
is different in that it is about the plotting of ‘different curves of normal-
ity, and the operation of normalization consists in establishing an inter-
play between these different distributions of normality and [in] acting to
bring the most unfavorable in line with the more favorable’ (Foucault
1978 [2007]: 63). In this case, the normal comes first and the norm is
deduced on this basis, whereas the opposite holds true for discipline.
Disciplinary and regulatory powers have important consequences for
the character and functions of law. In normalising, society law comes
to operate ‘more and more as a norm’ (Foucault 1976b: 144; see also
Ewald 1990; Tadros 1998).

Normalisation in welfare states involves both discipline and regulatory
power (Lemke 1997, Part 2: Chap. 3; Miller and Rose 2008). Discipline
is more evident in institutions focused on shaping individual behaviour,



3 COLONISATION OF THE LIFEWORLD AND THE DILEMMA ... 85

and regulatory power is central for measures augmenting popula-
tions. Foucault (1975) analysed discipline by looking at the emergence
and function of knowledge in institutions like prisons, suggesting that
the same is the case with institutions like the army, schools, and so on.
Among examples of regulatory power, the politics of health is an impor-
tant example (Foucault 1976¢; see also Rosen 1958). From the eight-
eenth century onwards, the focus of health is on improving the level of
health for whole populations. Investigating the living environment or
milieu became important and with this the knowledge of different factors
that affect health. The development of social medicine in various forms
became important for urban planning, housing, education, child rearing,
and so on. It is sometimes said that ‘social engineering’ characterised the
development of welfare states but more adequate would probably be to
stress the role of doctors and metaphors like that of hygiene. Among the
different technologies developed from the eighteenth century onwards,
we find demographic estimates, calculations of life expectancy and lev-
els of mortality, studies on the growth of population and the increase of
wealth, factors affecting reproduction levels, etc.

Among the examples Habermas mentions, some involve disciplinary
power. Therapeutic practices, focused on moulding individual behaviour,
are perhaps the best example. In other cases, such as standard interpre-
tations of needs, this involves both disciplinary and regulatory power,
depending on how to understand ‘standard’. Social assistance is an exam-
ple. Decent living standards may seem to be about norms in the sense of
laying down a certain minimum, providing the basis for calculating levels
of social assistance. At the same time, decent living standard involves tak-
ing into account various types of factors that affect it. Moreover, what is
decent living standard changes over time, depending on how most peo-
ple live. Certainly, social assistance usually involves disciplinary power as
well. Meeting with social workers, those assessing the situation of the
person applying for social assistance, and so on, are examples (see Rauhut
2002; Marttila et al. 2010).

Moulding behaviour of children in schools in order to make them
good pupils is an example of discipline, but the more this becomes
dependent on knowing relevant factors affecting children’s performance,
such as dyslexia and other disabilities, the more it becomes regulatory.
The reason is because then there is not only one norm but rather several
normalities, it being central to understanding what is the normal learning
process of children with dyslexia compared to other children, etc. In fact,
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standard interpretations often involve regulatory power. Take establish-
ing nutrition levels for various groups as example. Calculating nutrition
levels for food served in schools to children involves curves of normality
according to relevant criteria, such as age of children, metabolism, disa-
bilities, and so on. The same applies to other groups, for instance, elderly
enjoying assistance in their homes or living in an elderly home.

In several ways, the integration of persons into normal patterns of
living through access to social rights is about regulatory power. Social
insurances are yet another example. Even though access to social insur-
ances may involve disciplinary power, similar to applying for social
assistance, central to social insurances is how they are modelled in the
background of accounting for populations in relation to different curves
of normality, regarding sickness, unemployment, old age, and so on. The
basis for social insurances is statistical patterns regarding what is normal,
and these accounts are necessary preconditions for enjoying the protec-
tion following from insurances (Ewald 1990).

To be sure, these examples only illustrate what normalisation in wel-
fare states involves but they may suffice to show how to account for
normalisation in ways that do not depend on the thesis of the colonisa-
tion of the lifeworld. Foucault’s primary focus was not on analysing how
these kinds of normalisation relate to law even though he noted how it
implied a change of law compared to how law previously related to sov-
ereignty (see Rose and Valverde 1998; Tadros 1998). Menke tries to be
more specific about this. As discussed in the previous chapter, Menke
thinks that social partaking is a key to social law. Social partaking is partly
implied in private law liberalism. Characteristic of the latter is the indi-
vidual appropriation of social means, such as capacities and knowledge.
This became contested in the nineteenth century, partly by gesturing to
the consideration of capacities and knowledge as something common.
However, the institutionalisation of social partaking in welfare state law
largely focused on equal access to private appropriation. This linking of
private law liberalism and welfare state law has the advantage of provid-
ing an understanding of how normalisation relates to the modern legal
form. At the same time, we should also recognise that equal access to
private appropriation does not capture the manifold forms of normalisa-
tion involved in welfare states. Social rights of the kind I have discussed
briefly above, regarding education, social assistance, and health and social
insurances, articulates relations to what is outside of law in the sense
Menke understands it. However, this outside is certainly not ‘given’.
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Quite the contrary, the work of regulatory power in these cases involve
the modulation of non-law in order to give specific meanings to social
rights. The social right to education is in one sense about access to social
partaking for the individual appropriation of knowledge and capacities,
but this partaking is not uniform; rather, it is modulated in accordance
with factors relevant for children developing capacities and knowledge.
Menke, it seems to me, underestimates changes of this kind when argu-
ing that rights express the outside of law as given.

CONCLUSIONS

In this chapter, I have discussed Habermas understanding of law as
‘hinge’ between system and lifeworld. Law anchors system media in
the lifeworld and channels system imperatives. While system media only
emerge in the background of a rationalised lifeworld, these also have
repercussions on the lifeworld, under certain conditions even colonis-
ing it. Law plays an ambiguous role in this regard. Law mediates this
colonisation. Habermas argues this is the case in the welfare state, where
colonisation depends on the legal mode of operation. Law is also a hinge
between system and lifeworld in a second sense. It makes possible the
influencing and programming of system media. Habermas addresses this
function of law in The Theory of Communicative Action, most clearly
when discussing the relations between legality and legitimacy in the con-
text of Weber’s sociology of law and the function of law in relation to the
rationalisation of the lifeworld. Following Durkheim, Habermas claims
that lifeworld rationalisation makes understandable how law and other
institutional complexes increasingly build on communicative action. The
rationalisation of the lifeworld enables an increase in reasonableness, a
reasonableness that involves participants coming to an understand-
ing about which norms and values are central to them living together.
Habermas develops the latter perspective on law in Between Facts and
Norms, which I will focus on in the next chapter.

Thus, Habermas articulates certain features to the analysis of law in
Between Facts and Norms already in The Theory of Communicative Action.
The procedural reading of the modern natural law tradition is such an
example, as is the interpretation of the juridification waves, in particular,
the constitutional and the constitutional-democratic state. When devel-
oping on these features of law in Between Facts and Norms, the adverse
effects of law playing a role in the colonisation of the lifeworld fall in the
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background. Habermas no longer pursues the theme of the dialectic of
law. The reason is that he, in the meantime, abandons the colonisation
analysis. Since he does that for good reasons, we cannot simply take up
the perspective suggested in The Theory of Communicative Action again.
There is a need to account for the dialectic of law in other ways. I have
suggested that Menke’s analysis of the modern form of rights and the
legal form provide ways of doing so.

In this chapter, I pointed to how this involves reconsidering
Habermas’ analysis of law in The Theory of Communicative Action in two
respects. First, in contrast to Habermas arguing that Hobbes’ render-
ing of the lifeworld as formless misunderstands the rationalisation of the
lifeworld, this characterisation follows from modern law involving rela-
tions between law and non-law. These relations imply that what is out-
side of law is formless, when viewed from the point of view of the form
of law. Thus, Hobbes can be said to have captured key features of mod-
ern law. This interpretation differs from that of Habermas, who attrib-
utes Hobbes” understanding of the formlessness of the lifeworld to him
developing law from a systems point of view. The point of this reconsid-
eration is to allow for understanding the dialectic of law in ways that do
not presuppose the system-lifeworld distinction. This does not mean that
understanding society in these terms is without value, only that in case
we want to address the dialectic of law, we need to do so in other ways
than suggested by Habermas. This point applies to the second reconsid-
eration as well, namely, how to view normalisation in welfare state law
not as colonisation of the lifeworld but instead as outcome of discipli-
nary and regulatory power. This interpretation builds on familiar themes
expressed by Foucault. Menke interprets this in terms of social partak-
ing and private appropriation, thereby linking private law liberalism and
the welfare state paradigm. Both dimensions to the reconsideration of
Habermas’ analysis are important for continuing an analysis of law that
addresses how it is both condition for emancipation and domination.

NOTES

1. An important dimension to the rationalisation of the lifeworld is the
institutionalisation of discourses, for instance, in law-making processes
through parliaments and more generally in public discussions. Habermas’
(1962) analysis of the public sphere is important for what he later terms
discourse. The principles he uncovers in the analysis of the literary
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public, such as disregard of status and instead a focus on the equality
and freedom of participants, the reciprocity of discussions, the openness
regarding who can take part in discussions, and the difference between
argument and person are important for what he later elaborates as dis-
course. There is an extensive scholarly discussion about communicative
action and discourse (see Benhabib 1986: Chap. 8; McCarthy 1991;
Rehg 1994). Discourses have to satisty certain conditions if they are to
count as reasonable discussions. Participants must have equal opportu-
nities to make arguments, provide and contest reasons, and discuss the
merits of reasons. Discourses must exclude all force except for the ‘force-
less force of the better argument” (Habermas 1981 [1984]: 24; see Allen
2012). Discourses also involve taking up perspectives of others and simi-
lar. For this reason, discourses are cooperative ventures for the searching
of truth and normative rightness. In Between Facts and Norms, Habermas
(1992: 369ff) discusses these conditions in relation to Joshua Cohen’s
(1989) formulation of criteria for deliberation (see also Chambers 1996;
Rehg 1994).

. Dissensus plays an important role in the politicisation of validity claims;
critics sometimes overlook the importance of dissensus in Habermas’ out-
lining of communicative action and discourse (see Markell 1997; Rostboll
2009; White and Farr 2012).

. Habermas (1981, vol. 2: 208-228) discusses these dimensions of the
lifeworld as its ‘structural components’: (a) culture, comprising the
knowledge that supplies interpretations of the world, (b) society (or
institutions) that defines group memberships and secures solidarity, and
(c) personality, which relates to socialisation and identity formation, in
particular, the competences required for taking part in communicative
action. The differentiation of these components to the lifeworld makes
up the modern characteristics of it and is thus an element of the ration-
alisation of the lifeworld. Baxter (2011: 173) argues that the idea of the
structural components of the lifeworld does not contribute to our under-
standing of the lifeworld but may instead occlude it, especially since it is
difficult to make use of this conception when discussing the legal anchor-
ing of systems media (through private and public law). Baxter argues con-
vincingly that the central ideas that Habermas wants to convey is possible
to express in ways that are more direct.

. Habermas later revises some of these ideas about the linguistification of
the sacred, see Habermas (2012): 13ff.

. Habermas follows Parsons’ elaboration of the system media of money
and administrative power, but unlike Parsons, Habermas does not view
influence and value commitment as media (see also Chernilo 2002).
Habermas uses the analogy between money and administrative power
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suggested by Parsons but notes several differences between them. The
major difference between these media is that whereas money does not
need legitimation, power does. The reason for this is, first, because power
can only be exercised through organisation—it is not a medium of circu-
lation in the way that money is. Second, Habermas (1981 [1987], vol. 2:
271) argues that there are significant differences between the ‘standard
situations’ of power and money. In his view, exchange relations do not
disadvantage persons involved in calculating utility as such, whereas the
exercise of power involves a structural disadvantage between persons
giving orders and persons taking orders. This disadvantage, Habermas
(1981 [1987], vol. 2: 271) argues, can be offset if those subjected to
persons in power are ‘in a position to contest [the claim] that the goals
set are collectively desired or are, as we say, in the general interest. Iz is
only the veference to legitimizable collective gonls that establishes the balance
in the power velation built into the ideal-typical exchange relation from
the start’. The characterisation of exchange relations and power as order
giving (and the contrast between them) involves several problems that
I cannot address here, unfortunately. The scholarly discussions on these
questions are extensive, sce Honneth (1985): Chaps. 8-9; McCarthy
(1985); Baxter (2011): Chaps. 1.3.

6. In fairness, we should also note that Habermas is more nuanced in The
Theory of Communicative Action than critics argue. In addressing formally
organised domains of action, such as state administration and business
organisations, Habermas (1981 [1987]: 310f) argues that members of
these organisations act communicatively ‘only with reservation’ because
they ‘know they can have recourse to formal regulations, not only in
exceptional but in routine cases; there is no necessity for achieving consen-
sus by communicative means’.

7. Related to this is the discussion on whether the conception of lifeworld
is ‘idyllic’. Baxter (2011: 176f, 2014) and Daniel Loick (2014) argue
that Habermas’ portrayal of the lifeworld has such connotations. Baxter
argues that this is one reason for dropping the notion of the lifeworld
altogether. While pointing to problems of Habermas’ understanding of
the lifeworld, I think the critique of the lifeworld connoting some ‘idyll’
is not very convincing (see also Wirts 2014).

8. Habermas (1981, vol. 2: 536ft) advances the interpretation that law as
medium and law as institution correspond to different domains of law.
Commercial and administrative law are examples of law as medium, and
criminal law and constitutional law are examples of law as institution.
This shows how Habermas, in discussing laws, tends to map analytical
distinctions to specific domains. Therefore, it involves the same problems
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as noted above with regard to system and social integration mapped onto
institutions and spheres (see Deflem 2013: 81fF).

9. Formally organised are relations ‘located in media-steered subsystems’,
Habermas (1981 [1987]: 309) argues, and these are first generated
by positive law, for instance, as private law demarcates areas for private
choice and public law the competences of legal officecholders. In these
spheres, Habermas (1981 [1987]: 309) continues, ‘legal norms replace
the prelegal substratum of traditional morals’; therefore, law ‘no longer
starts from previously existing structures of communication’.

10. It is moreover difficult to see how it is possible to sustain the claim
regarding which areas are regulated through law prior to the welfare state
and which are not. As Habermas himself remarks, legal regulation of poor
people and families existed prior to the welfare state. The interlinking of
poverty and family on the one hand and system media on the other hand
is also not new to the welfare state. Additionally, the welfare state is an
advancement in several regards; for instance, concerning the treatment of
women and men, adults and children, and more generally regarding the
provision of social rights (see Loick 2014).

11. Jitten (2011) argues that Habermas® functionalist approach to coloni-
sation is problematic, and he suggests supplementing it with a norma-
tive account of colonisation being wrong. Jiitten (2011: 719) argues
that ‘there is no direct route from a social malfunction to a normative
wrong’ and suggests that we can understand the latter in terms of legiti-
mate expectations on the part of participants: ‘It is only when the social
malfunction frustrates legitimate expectations that reification effects
occur’ (Jitten 2011: 719). The normative expectation of citizens is that
they should have some substantial say in organising welfare state provi-
sions and outlining laws and policies in the democratic state. When such
opportunities are lacking and/or systematically biased against poor peo-
ple, minorities, and so on, we face situations where the administrative-
political system may appear as standing above and against citizens.
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CHAPTER 4

The Reconstruction of the System of Rights

Abstract This chapter addresses Habermas’ reconstruction of private
and public autonomy. Habermas points to an important problem in how
modern legal paradigms, both liberal and welfare state law, rely on pri-
vate autonomy. This shows the importance of reconstructing the internal
relation between private and public autonomy, bringing out the politi-
cal autonomy of citizens. Habermas suggests that his elaboration of the
system of rights shows the co-originality of private and public autonomy.
While this project is important, it is also doubtful that modern law is
adequate for showing this co-originality. The reason is that modern law
largely relies on private autonomy, reflected in the modern concept of
rights.

Keywords Habermas - Democracy - System of rights - Autonomy - Law

INTRODUCTION

The central question in Between Facts and Norms is how citizens may
influence and program system media by legislation, thus, using law as a
language for the realisation of their autonomy. In relation to the shap-
ing of modern societies through the systems of money and administrative
power, Habermas (1992 [1996]: 41) argues that system media remain
under pressure of legitimation:
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Even the systemic integration achieved through money and power ought,
in accordance with the constitutional self-understanding of the legal com-
munity, to remain dependent on the socially integrative process of civic
self-determination.

Elaborating on this ‘ought’ in ways that are adequate for functionally
differentiated societies is central for the undertaking in Between Facts
and Norms. Habermas does so through reconstructing the relation
between private and public autonomy, attempting to show how they are
co-original and mutually supporting each other. The core of the recon-
struction is the system of rights, rights that citizens need to recognise
with each other when they want to regulate their life together through
positive law. Reconstructing the relation between private and public
autonomy is necessary for overcoming the problem of how both liberal
and welfare state law involve an emphasis on private autonomy.

The dialectic of law, important to the analysis in The Theory of
Communicative Action, does not play any significant role in Between
Facts and Norms. Instead of discussing welfare state law as inherently
dilemmatic, Habermas suggests that the problematic feature of this kind
of law, in both enabling and restricting autonomy, is possible to explain
through the dialectic of legal and factual equality. As discussed in the first
chapters, Habermas argues that problematic features of welfare state law
stem from the unresolved tension between private and public autonomy.
I tried to show how focusing on the dialectic of law is different from this
and argued for the relevance of addressing this dialectic. In the previous
chapter, I attempted to show how it is possible to address the dialectic of
law in ways that do not depend on Habermas’ colonisation analysis. It is
against this background that I focus in this chapter on Habermas’ analy-
sis in Between Facts and Norms.

RECONSTRUCTING THE RELATION BETWEEN PRIVATE
AND PUBLIC AUTONOMY

The central focus in Between Facts and Norms is on how to elaborate the
conditions for the possibility of self-legislation by citizens in function-
ally differentiated societies. This involves reconstructing the system of
rights enabling democratic law making, that is, the generation of legiti-
mate law. The system of rights consists of the basic categories of rights
citizens have to recognise each other when they want to regulate their
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life together through positive law. Before coming to specify these rights,
there are of course several preparatory steps to take, among them to
answer questions as to why citizens should want to make use of positive
law in regulating their life together.

Habermas does not think that we are under any moral obligation to
use positive law for regulating our lives together. There are, however,
functional reasons for why law is an appropriate medium, Habermas
thinks. The role of law in constituting and organising the modern state
and the modern capitalist economy is an example, as is also the ration-
alisation of the lifeworld. While the latter opens up for freedom in sev-
eral respects, it also means assigning communicative action a burden for
social integration that it cannot bear. Law relieves communicative action
of some of its integrative burden and resolves the problem of ‘how the
validity and acceptance of a social order can be stabilized once commu-
nicative actions [has] become autonomous’ (Habermas 1992 [1996]:
25). Unlike the spellbinding authority of the sacred in archaic societies,
which fused together facticity and validity, the bonding or binding char-
acter of modern law is built around the tensions between the facticity
and the validity of law. Law does not simply perform stabilising functions
but does so in ways that conform to the rationalisation of the lifeworld.
Law enables ‘unfettered communication to unburden itself of socially
integrative achievements without compromising itself’, Habermas (1992
[1996]: 37) argues.

In discussing the tensions of validity and facticity of law, we should
note that Habermas addresses both the external and internal tensions
between the validity and the facticity of law. The external dimension con-
cerns the relation between the validity of law and societal facticity, for
instance, how law often enough, in Habermas’ (1992: 59f) words, only
confers the semblance of legitimacy on social power. The role played by
corporations, interest organisations, lobbying groups, and the like in pol-
icy and lawmaking are examples of this as are also the power of bureau-
cracies with regard to political decision-making. While important to the
empirical analyses of actual policy and lawmaking processes, I will not
say so much about it here (see Deflem 1994, 2008: Chaps. 7-10; Staats
2004). Instead, I focus on the internal relation between the facticity and
validity of law, which Habermas also spends most time in discussing. The
facticity dimension internal to the legal medium refers in particular to
the enforceability of laws but also to the fact that rights enable individ-
uals to pursue their own interests. The validity dimension refers to the
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processes through which enacting of legitimate law takes place, that is,
the democratic law making process.

The fact that rights enable persons to pursue their own interests
makes the distinction between private and public law relevant. Private
law plays a central role in the emergence of modern legal orders, ena-
bling persons to engage in strategic action. Law anchors strategic action
in the lifeworld through private autonomy, especially regarding prop-
erty and individual contract. The elaboration of rights in the social con-
tract tradition reflects this. Habermas incorporates this understanding of
rights in his reconstruction, first by noting that persons may obey laws
because they make up outer restrictions to strategic action and second
by noting that all rights, including political rights, are ‘subjective rights’.
The latter entails that citizens have the option to take part in political
action or refrain from doing so. Yet, since the legal medium is supposed
to stabilise interaction not only factually but also legitimately, it is cen-
tral to stress the intrinsic relation between positive law and democratic
lawmaking. For this reason, it is important to view the ability to pursue
interests and engage in strategic action in the context of public law and
democratic lawmaking. As discussed in the previous chapter, Habermas
shares Durkheim’s understanding that private law is not free stand-
ing and does not constitute a stable order by itself. What is required,
Habermas argues, are norms that on the one hand open up for strate-
gic action and yet link this to social integration based on communicative
action. A way out of this problem, Habermas (1992 [1996]: 26f) claims,
is that actors ‘come to some understanding about the normative regulation
of strategic interactions’.

The key in this regard is that legal norms both constitute outer restric-
tions to strategic action and have a socially integrating force by impos-
ing obligations. Legitimately, imposing obligations are possible only
through democratic processes of lawmaking. This calls for a fundamental
shift regarding the internal relation between facticity and validity of law.
Whereas the facticity of law with regard to enforcement of it refers to
norm compliance, the facticity of lawmaking differs from this (Habermas
1992: 50ff). It means that the positivity of law, that is, how it is enacted
in political processes, comes into focus. The permission to make laws
that impose obligations on individuals stems from the democratic process
in which every citizen can take part:
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The positivity of law is bound up with the promise that democratic pro-
cesses of lawmaking justify the presumption that enacted norms are
rationally acceptable. Rather than displaying the facticity of an arbitrary,
absolutely contingent choice, the positivity of law expresses the legitimate
will that stems from a presumptively rational self-legislation of politically
autonomous citizens. (Habermas 1992 [1996]: 33)

The genesis of legitimate law, thus, comes into focus by the shift from
norm compliance to legislation. Legitimacy cannot refer to legality as
such; recall Habermas faulting Weber for holding the view that legality
suffices for legitimacy. Neither can the securing of private rights provide
the basis for the legitimacy of law. Habermas agrees with Durkheim that
contracts refer to the legality of the legal-political order and this in turn
to the legitimacy of this order, that is, to the constitutional principles
of human rights and popular sovereignty. Nor is the legitimacy of posi-
tive law secured through subsuming it to natural law. The older natural
law theories from late antiquity to the Middle Ages built on assump-
tions about human nature, the order of the cosmos, or God, all of which
are assumptions that we cannot sustain under post-metaphysical condi-
tions (Habermas 1985: Chap. 12, 1992: Chaps. 1 and 2). Moreover,
Habermas thinks that it is not possible to subsume modern law to moral-
ity, thereby expressing his difference with several other political and legal
theorists working in the Kantian tradition. There is no other way than to
address the legitimacy of laws through democratic lawmaking, Habermas
contends, which explains what he has in mind when saying that ‘[t]he
process of legislation thus represents the place in the legal system where
social integration first occurs’ (Habermas 1992 [1996]: 32).

THE PRINCIPLE OF DEMOCRACY AND THE LEGAL ForM

The possibility of challenging validity claims is a central feature of com-
municative action. When discussing validity claims, we participate in
an argumentative practice that Habermas calls discourse. In the 1980s,
Habermas developed his conception of discourse for reformulating
Kantian ethics (see Habermas 1983, 1991). In Between Facts and Norms,
Habermas uses the idea of discourse but adapts the principle of discourse
so that it covers both moral and legal norms. It is not possible to apply
the discourse ethical principle to democracy straight oft because that
would amount to subsuming democracy to morality (Habermas 1992:
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Sect. 3.2; compare Touri 1989). Moral reasons do play important roles
in democratic lawmaking processes, but participants may use other rea-
sons as well. Both pragmatic reasons about what is the most efficient way
to achieve specific objectives and also ethical reasons, which refer to the
common life of citizens as members of a specific political community play
a role. Moreover, fair compromises concerning interests are also impor-
tant in democratic processes of lawmaking (Habermas 1992: 133ff).

For these reasons, the principle of discourse that Habermas elabo-
rates on in Between Facts and Norms is more abstract than in his earlier
account. The general discourse principle applies to all norms, both moral
and legal norms. It is then possible to distinguish between two princi-
ples, the moral principle and the democratic principle, respectively, based
on the general principle of discourse. The reason for this being possible
is that the dissolution of ethical life and the rationalisation of the life-
world have led to the differentiation of law and morality. The principle of
democracy specifies the general discourse principle with regard to norms
that appear in legal form. The principle of democracy refers to legitimate
lawmaking and runs as follows: ‘[{O]nly those statutes may claim legit-
imacy that can meet with the assent (Zustimmunyg) of all citizens in a
discursive process of legislation that in turn has been legally constituted’
(Habermas 1992 [1996]: 110).1 This principle, Habermas continues,
‘explains the performative meaning of the practice of self-determination
on the part of legal consociates who recognize one another as free and
equal members of an association they have joined voluntarily’ (1992
[1996]: 110). The democratic community is a legal community, and the
principle of democracy applies to legal norms. The principle of democ-
racy comes about through the application of the principle of discourse to
the legal form. Habermas® understanding of the legal form involves the
three kinds of abstraction discussed in the first chapter.

THE GENERATION OF THE PRINCIPLE OF DEMOCRACY

The legal form is required for outlining the principle of democracy in
Habermas’ view. This goes not only for the definition of the principle, as
a matter of citizens debating the merits of laws, but also for the genera-
tion of the democracy principle. In this regard, a contradiction arises in
Habermas’ reconstruction. This inconsistency concerns the question of
the legal prefiguring of democracy.
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The principle of democracy comes about by applying the principle of
discourse to the legal form. Habermas (1992 [1996]: 121) formulates
this in the following way: ‘[TThe principle of democracy derives from
the interpenetration of the discourse principle and the legal form’. A few
lines later on, we find a slightly different formulation. Habermas (1992
[1996]: 122) states that ‘the legal code, or legal form, and the mecha-
nism for producing legitimate law—hence the democratic principle—is
co-oryginally constituted’. These statements seem to pull in different
directions. Stressing that the principle of democracy is generated by the
application of the principle of discourse to the legal form requires that
the legal form has to be in place for democracy to be possible. It is not
possible to conceive of democracy outside of the (modern) legal form.
The other formulation gestures to a more radical claim, that is, the legal
form and the principle of democracy come about at the same time.

How to interpret Habermas at this point is, however, not easy. It is
difficult because it is not entirely clear to discern if Habermas sees any
difference between legal form and legal code (see also Baxter 2011: 69).
Some statements suggest that there are no differences between them; the
co-original constituting of the legal code or the legal form and the prin-
ciple of democracy suggest that legal code and legal form are the same.
However, other statements suggest otherwise. When Habermas says that
the principle of democracy is generated through applying the principle
of discourse to the legal form, the latter is different from the legal code.
The legal code refers to subjective rights. Ingeborg Maus (1996: 842)
highlights this difference when she says that the ‘application of the dis-
course principle to the legal form gives rise “equiprimordially” (on either
side of the circular process) on the one hand to the principle of democ-
racy and on the other to subjective private rights which are identical to
the legal code’. According to this interpretation, the legal code refers to
subjective private rights regarding znter alin liberties, membership in the
legal community, and legal protection. This is different from the legal
form, which refers to the forms of abstraction discussed in the second
chapter.

Following Maus’ interpretation, the two ways in which Habermas for-
mulates the relation between legal form and the principle of democracy
does not pull in different directions but rather affirm each other. The
legal form is presupposition for modern democracy, and it is not pos-
sible to make sense of democracy in any other way. This interpretation
is in line with Habermas’ overall argument about the legal medium.
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However, there are additional remarks made by Habermas that suggest
that there is perhaps something to the more radical interpretation. This
is evident when Habermas (1992 [1996]: 111) says that the principle of
democracy has the function to Steer the production of the legal medium
itself”.

Democracy steering the production of the legal medium may only
mean enacting laws through democratic processes. However, Habermas
seems to have something more radical in mind by stressing that democ-
racy should steer the production of the legal medium. Even though the
legal form is presupposition for democracy, it cannot remain simply a
presupposition. At the very least, democracy steering the legal medium
must refer to citizens making the language of law their own language.
While Habermas (1992: 160f) says that citizens cannot choose the lan-
guage through which they are to realise their autonomy, the language
cannot remain simply a given. Making law their own language may mean
that citizens get socialised into using this language, but socialisation is
a weak interpretation of democracy steering the production of the legal
medium. We may interpret the argument in a stronger way, suggesting
that citizens hold some constitutive power with regard to the language
of realising their autonomy. Most of what Habermas has to say about
democracy in modern functionally differentiated societies would suggest
that he does not hold this strong view.

It is, therefore, unclear what democracy steering the production of
the legal medium means, more specifically. To interpret this as mean-
ing, the constituting of the legal medium is too strong. To interpret it
as the socialising dimension of law is too weak. A third possibility is to
interpret it as meaning the possibility of asking whether law is an appro-
priate medium for the realisation of autonomy. In principle, Habermas
acknowledges this possibility since we are under no obligation to make
use of the language of law. However, because no one has been able to
point to an alternative language, this questioning remains somewhat
empty and abstract for Habermas. Yet, in my view, this third understand-
ing seems to be a plausible interpretation. While it may seem difficult to
imagine what the problematisation of law as collective practice involves,
something close to it is what we find in several social movements over
the past 150 years, from the labour movements and the criticism of
juridical socialism to contemporary social movements. Recurrent ques-
tions in social movements have involved the problematisation of law and
rights, and the possibilities and limitations of this vocabulary.
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THE SysTEM OF RIGHTS

The system of rights outlined in the third chapter of Between Facts and
Norms is the centrepiece of Habermas’ reconstruction. This system out-
lines those rights ‘citizens must accord one another if they want to legiti-
mately regulate their common life by means of positive law’ (Habermas
1992 [1996]: 82). The system of rights is supposed to give equal weight
to citizens’ private and public autonomy. Central to the modern legal
form is the idea of rights. The legal medium presupposes rights that
define the legal subject as bearer of rights. Habermas assumes that rights,
in line with the modern natural law tradition, refer to the private auton-
omy of persons; rights specify liberties. The right to liberties contained
in modern law is not simply ‘the right to liberties in general but the right
of each person to equal liberties’, Habermas (1992 [1996]: 120) argues
and in this he follows the tradition from Kant to Rawls.

Similar to social contract theories, Habermas (1992 [1996]: 118)
argues that rights ‘should be introduced first of all from the perspec-
tive of a nonparticipant’. However, the theorist cannot specify in detail
what these rights entail; that is ultimately the job of citizens, who act
as authors of laws, including constitutional laws. When introduced from
the perspective of the non-participating theorist, therefore, rights refer to
basic categories of rights. The first three categories of rights, Habermas
(1992 [1996]: 122) argues, generate ‘the legal code itself by defining
the status of legal persons’: (1) ‘Basic rights that result from the politi-
cally autonomous elaboration of the 7ight to the greatest possible measure
of equal individual liberties'. These rights require in turn (2) rights that
concern ‘the status of @ member in a voluntary association of consociates
under law” and (3) rights that relate to the possibility of claiming rights,
what Habermas calls the ‘actionability’ of rights, and the legal protection
of individuals. Habermas (1992 [1996]: 122) argues that the legal code
defines the status of legal persons equipped with rights and comes about,
‘simply from the application of the discourse principle to the medium of
law as such’. Even though these three categories of rights express ideas
familiar from the history of rights articulated in relation to the state,
Habermas argues that we should not understand the categories of basic
rights in this way. We are at this stage in the reconstruction not assuming
that there is a state. The rights ‘only regulate the relationships among
freely associated citizens prior to any legally organized state author-
ity’ (Habermas 1992 [1996]: 122). This is consonant with Habermas’
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Kantian understanding of the social contract; the contract is not about
constituting the state but about outlining an idea of legal sociation
(Vergesellschaftunyg).?

The next step involves introducing the kind of rights that make it
possible for citizens to become authors of law: (4) ‘Basic rights to equal
opportunities to participate in processes of opinion- and will-formation
in which citizens exercise their political autonomy and through which
they generate legitimate law’ (Habermas 1992 [1996]: 123). Similar to
most other theorists of democracy, Habermas thinks that equal oppor-
tunities to take part in politics require that social rights be granted to
citizens (see Bohman 2000: Chap. 3; Dahl 1989: Chap. 8, 2007).
Opportunities to take part in politics must be real and not merely for-
mal opportunities. Habermas, therefore, endorses the argument made by
Rawls (1993: lecture 8.7) regarding the fair value of political liberties.
Thus, in order for citizens to be able to utilise the other rights, they have
to enjoy (5) basic rights ‘to the provision of living conditions that are
socially, technologically, and ecologically safeguarded” (Habermas 1992
[1996]: 123; see also Olson 1998).

Political rights hold a central position in the system of rights because
it is through making use of them that citizens work out the content of
the basic rights. This is the reason for Habermas’ formulation of basic
rights as the ‘result from the politically autonomous elaboration’. This
plays an important role in the argument that private and public auton-
omy is co-original. The first three categories, which are central expres-
sions of the legal subject and its private autonomy (liberty), are necessary
for establishing the legal code as such. Private autonomy is a corner-
stone of modern law and a presupposition for public autonomy. Public
autonomy is at the same time a presupposition for private autonomy
because the specific shaping of rights must be the outcome of political
processes of self-legislation by citizens. Modern law is not simply the
stabilisation of interaction between private legal subjects, but it presup-
poses legitimate procedures of lawmaking. The latter is only possible if
the citizens as addresses of law are also able to become authors of law.
We, thus, have to keep in mind two things, Habermas (1992 [1996]:
126) claims: first that ‘the first three categories of rights are unsaturated
placeholders’; which have to be specified through constitution making
and ordinary legislation but also, second, that they guide these legislat-
ing practices. The first three categories of rights give, as Habermas (1992
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[1996]: 126) expresses it, ‘teeth to what Hobbes and Rousseau found so
important: the rationalizing character of the legal form as such’.

Habermas® claim to have shown how private and public autonomy
is co-original and mutually supporting has been much discussed. In the
early reception of the work, some critics argued that Habermas privileges
private autonomy by introducing the rights relating to private autonomy
first and arguing that these rights are inherent in the legal form as such
(Kupka 1994). Since political autonomy is possible only through the
system of rights, it seems that rights relating to private autonomy come
prior to rights relating to public autonomy. Other critics argued in con-
trast that Habermas stresses public autonomy too much and that his
reconstruction amounts to the subordination of liberties to public auton-
omy (Larmore 1993). Other scholars argued that these interpretations
reflect a misunderstanding of Habermas’ elaboration on the co-original-
ity of private and public autonomy (Gtinther 1994). More specifically,
what is often misunderstood is the nature of the circle between private
and public autonomy and the role of the theorist in relation to citizens’
political action. Maus (1996: 839) directs attention to the latter, stress-
ing that there is a difference between how the theorist presents the
categories of rights and how citizens make use of them. The fact that
Habermas specifies the basic rights in terms of their politically autono-
mous elaboration means that whereas citizens cannot engage in demo-
cratic lawmaking without assuming the legal code, established through
the basic rights 1-3, the latter rights are not presuppositions for political
autonomy. Maus argues that central in this regard is the change of per-
spective involved in Habermas’ presentation. Habermas states that one
should begin with the rights from a social contract point of view outside
of political practices, telling ‘citizens which rights they should acknowl-
edge mutually if they are to legitimately regulate their living together by
means of positive law” (Habermas 1992 [1996]: 1206).

In stipulating the political rights, which enable citizens to work out
the specific content and shape of the basic rights, Habermas changes per-
spective. This change is required in order for the theorist not becom-
ing an expert that tells the citizens how they are going to specify the
rights established through the legal code. ‘As a democratic theorist’,
Maus (1996: 839) notes, Habermas has to renounce the social contract
perspective ‘in favor of the political autonomy of constitutional lawmak-
ing and law-giving citizens who first develop these rights from their own
vantage point’. The theorist cannot tell citizens what the more specific
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content of their political autonomous working out should be but only
specify the conditions that enable them to act in a politically autono-
mous manner. These enabling conditions build on reconstructing his-
torical practices of constitution making and legislative processes. As Maus
(1996: 839) makes clear, ‘Habermas ultimately understands his system
of rights as a generalizing reconstruction of the self-understanding on
which historically known democratic constitutions and declarations of
rights are necessarily based’.

THE CONSTITUTIONAL-DEMOCRATIC STATE

The reconstruction of the system of rights, Habermas argues, outlines
the kind of sociation that takes place through the form of law, the com-
bining of private and public autonomy, without this presupposing the
state. Besides the question about whether or not this involves a private
law construct, it also raises questions about the relationship between the
modern state form and the modern legal form. In Between Facts and
Norms, Habermas (1992 [1996]: 132) argues that we have to bring state
power into the picture if we want to understand how the system of rights
is ‘put to work’. It turns out (we may add, fortunately for Habermas)
that the relationship between law and political power is reciprocal. Rights
take on effect, Habermas (1992 [1996]: 133) argues, ‘only by organiza-
tions that make collectively binding decisions’ and conversely ‘these deci-
sions owe their collective bindingness to the legal form in which they
are clad’. Moreover, this relationship between political power and law
is understandable as an evolutionary process whereby binding law and
political power constitute themselves co-originally.

Habermas provides a highly stylised account of the evolution from
traditional to modern societies to back up this claim, an account that is
at odds with much of what we know about modern state formation pro-
cesses, highlighted by historical sociologists such as Charles Tilly (1975,
1992) and others (see Giddens 1985). Habermas pays little attention to
the violence involved in modern state formation processes and therefore
risks disregarding traces of violence when discussing the intertwining
of political power and law. This is not just a general problem because
Habermas® analysis of the evolution of law and political power has a
more specific aim, namely to tie the administrative and communicative
power together. The reason for tying together political power and law in
the stylised account of the transition from archaic to modern societies is
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very much that this provides the backdrop for arguing that administra-
tive and communicative power are combined in processes of legislation.
This, in turn, is important for Habermas’ argument that positive law and
democratic lawmaking goes hand in hand. The question of violence and
law is widely discussed. Benjamin (1921) famously argued that it is not
possible to discard the violence that is element of lawmaking. Several
theorists in the tradition of the modern critique of law have argued simi-
lar to Menke (2010) that law putting an end to violence (revenge) pre-
supposes that persons subsume themselves to law, judge themselves in
the light of law and understand themselves as legal beings. This is the
‘curse of law’, Menke (2010: 9) argues, because subsuming to law does
not tie in with any release from ‘its identifying power’. Law holds the
individual captive; it implies a form of violence that consists of individu-
als judging themselves in ways that do not involve release but is instead
curse. This kind of violence is internal to law, related to how law works,
‘the violence of losing one’s subjectivity precisely by enacting it” (Menke
2010: 9). Habermas pays little attention to the problems of law and
violence. Pointing to it does not mean to deny the civilisational role of
law in ending violence, more specifically putting an end to the justice of
revenge, but to keeping in mind that accounting for the intertwining of
law and political power without attending to traces of violence in law is
one-sided.

TuaE DEMoOcrATIC CIRCULATION OF POWER

The reconstruction of the system of rights is supposed to bring out how
citizens are authors of law. Habermas (1992 [1996]: 187) argues that
central to the idea of political authorship is that ‘[p]olitically autono-
mous citizens can understand themselves as authors of the law to which
they submit as private subjects only if legitimately generated law also
determines the direction in which political power circulates’. The demo-
cratic circulation of power is central to the discourse theoretical reading
of popular sovereignty. By popular sovereignty, Habermas (1992 [1996]:
170) understands the idea that “all political power derives from the com-
municative power of citizens’. Habermas wants to avoid a too concrete
understanding of people; therefore, he interprets popular sovereignty in
communication terms.3

The democratic circulation of political power builds on understand-
ing political power as communicative power on the one hand and as
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administrative power on the other hand. In order to explicate what com-
municative power means, Habermas enlists Arendt (1958: part 5) and
her reflections on power arising when people come together to speak and
act. Habermas pays little attention to the theorising of political action
that Arendt engaged in and makes use of her analysis primarily for con-
ceptualising the kind of power generated by citizens in public spheres
and through civil society organisations.* Habermas is interested in how
communicative power, generated by citizens coming together to speak
and to act, is related to lawmaking, contending that ‘[1]Jaw joins forces
from the outset with a communicative power that engenders legitimate
law’> (Habermas 1992 [1996]: 149; sce also Giinther 1998; Preuss
1998).

Central in this regard is the question of how communicative power
transforms into administrative power when it passes through legislative
processes. Following Bernhard Peters (1993: Sect. 9.1), Habermas dis-
cusses this in terms of ‘sluices’ of the political system, in particular the
legislature, whereby communicative power enters the political system
and becomes the basis of legislation.® Citizens generate communicative
power in the periphery, in public spheres and civil society organisations,
from which it enters the centre of the political system, such as parlia-
ment, government, and courts. When processed in legislatures and other
institutional complexes of the state, communicative power transforms
into administrative power. This describes the official circulation of power
in a democracy (Habermas 1992: 435ft; see also Baxter 2011: Sects. 2.4
and 4.3.1; Peters 1993: 340ff).

Actual decision-making in the political system often deviates from this
circulation of power (Habermas 1992: 431ft). In the routine mode of
the political system, the government and the administration prepare the
bulk of legislation and policies. Powerful actors, such as corporations and
various types of interest organisations, are able to exert much influence
on laws and policies. Different professions and expert networks likewise
play important roles in policymaking processes. Most citizens play only
marginal roles in these processes, with their political participation often
being restricted to elections and referendums. Even during election cam-
paigns, most citizens are more an audience listening to political debates
and watching the political game than active participants (see Manin
1997: Chap. 6). In addition, several bodies and agencies responsible for,
among others, service provision, economic and monetary policies, and
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risk assessment and so on are independent from the legislature and the
government to varying degrees (Loughlin 2010: 448ft).

Habermas does not think that the routine mode is a problem as such.
Habermas® ideas have little in common with models of participatory
democracy, which stresses the extensive participation of citizens in more
day-to-day politics (see Bachrach and Botwinick 1992; Fung and Olin
Wright 2003). What matters for Habermas are the possibilities of citizens
to interrupt the routine mode and assert the democratic circulation of
power. This is likely in times of crisis, when an ‘activated periphery’ can
play the decisive role (Habermas 1992 [1996]: 358; sce also Cordero
2014; Peters 1993: 346ff). Interrupting the routine mode requires that
public spheres and civil society actors are adequate ‘sensory systems’ for
detecting and articulating inequalities, injustices and so on. Moreover,
civil society actors and social movements must be able to amplify what
citizens articulate in public debates and influence parliaments and other
decision-making bodies. It is not self-evident that public spheres and
civil society in a given political system have these capacities. Habermas
(2011) points, for instance, to problems in this regard when discussing
European public spheres and politics within the EU.

Communicative power thus plays a central role in Habermas’
account of the democratic circulation of power. However, it is also an
ambivalent notion because it has two interrelated but distinct mean-
ings. When Habermas discusses communicative power in relation to
Arendyt, it relates to the kind of power that emerges from citizens’ more
or less spontaneous political action (Arendt 1958: part V, 1969). When
addressing the link between communicative and administrative power, it
is instead central, in Habermas® (1992 [1996]: 371) view, that ‘public
influence is transformed into communicative power only after it passes
through the filters of the institutionalized procedures of democratic opin-
ion- and will-formation and enters through parliamentary debates into
legitimate lawmaking’. Habermas thinks that this understanding of com-
municative power is in line with Arendt’s conception but this is far from
evident, in particular since Habermas (1992: 449f) argues that a cen-
tral function of legislatures is to filter opinions, to synthesise views and
render them more reasonable. Historically, this is not the radical view of
parliaments but the view taken by those who have feared that the opin-
ions of ordinary citizens are too unreasonable and unruly. Those fearing
that ordinary citizens would make claims about using political power in
ways that posed threats to the economic order, and so on, have stressed
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the importance of filtering opinions. These discussions also influence
contemporary understandings. Habermas (1973) previously focused on
the problems involved in the filtering of opinions. Instead of rendering
opinions reasonable, Habermas and other scholars directed attention
towards how filtering weeded out what is radical and controversial (see
Demirovic 1997: Ofte 1989).

The focus on legislation illustrates a certain legal prefiguring of poli-
tics. Besides the discussion on communicative power, another exam-
ple is how Habermas pays little attention to the fact that changing laws
is only one of the focuses in social movements. Pressing for legislative
changes and making claims in the legal system are certainly important
strategies, but there are several other types of action as well. In fact,
social movements have focused as much, if not more, on changing soci-
etal relations through other strategies than legislation, involving nego-
tiations with societal actors, influencing common sense through opinion
work and consciousness raising as well as establishing alternative orders,
such as collectives, cooperatives and alternative education institutions
(see Giugni, McAdam and Tilly 1999; Tarrow 1998; Tilly 2013). The
relative neglect of these forms of politics is somewhat surprising, espe-
cially since the account of communicative action allows for connecting
everyday politicisation and mobilisation in social movements. The rea-
son Habermas pays little attention to these features of public spheres
and social movements stems, to no small degree, from the legal focus
adopted in his work. This is one of the reasons behind Honneth’s (2011:
613ft) argument that the focus on law in much of the contemporary dis-
cussions about freedom and justice goes astray.

Honneth (2011 [2014]: 329) argues that the focus on law is under-
standable because it is part of the modern self-understanding that laws
and policies formulated in democratic political processes make up the
‘active centre of the entire institutional order’. At the same time, this
view is misleading because it overemphasises the role that law plays in
integrating modern societies. It neglects the complex patterns of real-
ising freedom in different social spheres, in personal relationships,
on labour and consumer markets, and so on, as argued by Honneth.
Moreover, the focus on law does not sufficiently take into account how
social and political struggles are central for societal transformations:

The motor and the medium of the historical process of realizing insti-
tutionalized principles of freedom is not the law, at least not in the first
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instance, but social struggles over the appropriate understanding of these
principles and the resulting changes of behaviour. Therefore, the fact that
contemporary theories of justice are guided almost exclusively by the legal
paradigm is a theoretical folly. (Honneth 2011 [2014]: 329)

PARADIGMS OF LLAW AND PRIVATE AUTONOMY

As already discussed, Habermas argues that both the liberal and the wel-
fare state legal paradigms involve an emphasis on private autonomy. As
a consequence, both lose sight of how central political autonomy is for
legitimate lawmaking. In order to continue the welfare state project on
a higher level of reflection, Habermas argues that we have to understand
the co-originality of private and public autonomy. The suggested proce-
duralist paradigm of law would enable us to overcome the shortcomings
of the other two legal paradigms:

After the formal guarantee of private autonomy has proven insufficient,
and after social intervention through law also threatens the very private
autonomy it means to restore, the only solution consists in thematizing
the connection between forms of communication that simultancously guar-
antee private and public autonomy in the very conditions from which they
emerge. (Habermas 1992 [1996]: 409)

The possibilities of bringing out this interrelation between private and
public autonomy obviously depend on the political conjuncture. At the
time of the publication of Between Facts and Norms, Habermas (1992
[1996]: 439) expressed his hopes in the following way:

In the proceduralist paradigm, the vacancies left by the private-market par-
ticipant and the client of welfare bureaucracies are filled by enfranchised
citizens who participate in political discourses in order to address violated
interests and, by articulating new needs, to collaborate in shaping stand-
ards for treating like cases alike and different cases differently.

Nothing seems more remote from this hope than the contemporary situ-
ation. The impact of neoliberal restructuring, certainly underway already
in the early 1990s, has since then eroded several features of the demo-
cratic welfare state or significantly changed them. Privatisation of public
services, inequalities in the provision of social rights, precarious labour
conditions, concentration of wealth, and increasing social and economic
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inequalities are examples (see Brown 2015; Crouch 2004; Scheuerman
2013; Streeck 2012). Wolfgang Streeck (2012) stresses how the neo-
liberal structuring involves shifts from citizen to consumer, from voice
to exit, and argues that one important background for these changes is
the transformation from Fordist to post-Fordist consumption from the
1970s onwards. The diversified and individualised set of products on
offer, combined with a growth in various types of services that enable
wide individual choice, has had consequences for the public provision of
goods. As Streeck (2012: 40) formulates it:

[T]he restructuring of consumption aimed at restoring the dynamics of
capitalist accumulation after the crisis of the 1970s made possible — indeed,
invited and cultivated — attitudes and expectations on the part of custom-
ers-cum-citizens that inexorably began to radiate into what remained of
the public sphere.

The transformations we have witnessed over the past few decades do not
facilitate persons taking up the orientation required for acting as authors
of law. Together with increasing insecurity and vulnerability, nowadays
often discussed in terms of precarity, the risk of undermining the shared
responsibilities central for democracy is obvious (see Nisstrom and Kalm
2014).

We may, of course, see the neoliberal transformation of the wel-
fare state only in terms of the political conjuncture, but there is a pat-
tern emerging. Both the liberal and the welfare state paradigms of law
involved a focus on private autonomy. The same is the case with the
neoliberal transformation of the welfare state. The pattern emerging is
then that common to modern legal paradigms is the centrality of private
autonomy. Habermas suggests that this is because the relation between
private and public autonomy has not been properly clarified. However,
there is another possible interpretation: the centrality of private auton-
omy found in modern paradigms of law is because modern law builds
on rights tailored to private autonomy. Thus, we may say that it is per-
haps less the troubles of showing the internal link between private and
public autonomy that is the problem to address and instead the fact that
modern law involves the emphasis on private autonomy. This is after
all the common denominator of the liberal and the welfare state legal
paradigms.
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AGAIN: PRIVATE AND PUBLIC AUTONOMY

Habermas does not take seriously the interpretation that the reason we
find the stressing of private autonomy in both the liberal and the wel-
fare state paradigms of law is because modern law itself privileges this
autonomy. He argues that this shows how both paradigms lose sight of
public autonomy. While certainly diagnosing a central problem in both
legal paradigms, it is far from self-evident that modern law is an adequate
medium for clarifying the mutual relation between private and public
autonomy.

Habermas is aware of this problem. When Habermas (1992 [1996]:
32) says citizens are ‘not allowed to take part’ in lawmaking processes
‘simply in the role of actors oriented to success’, he recognises the risks
involved if private autonomy becomes the prevalent attitude in politics.
In the case it becomes so, politics is only a way of asserting one’s own
will and interests. This concern also lies behind his argument that ‘indi-
vidual liberties’ should be ‘supplemented by rights of a different type,
rights of citizenship that are geared no longer to rational choice but
to autonomy in the Kantian sense’ (Habermas 1992 [1996]: 33). The
problem, however, is that there are no such rights of a different type.
Political rights enabling political participation are like all other rights.
Even political rights are tailored to individual choice, the choice of par-
ticipating or not (Luhmann 1981; Menke 2015). Thus, the reconstruc-
tion of private and public autonomy requires a kind of rights that do not
exist as rights.

This is the crux of the matter. It is not surprising then that Habermas
has to gesture to a citizenry accustomed to political freedom to help him
support the idea that citizens should be oriented towards the common
good in how they use their political rights. This orientation is both nec-
essary and yet not possible to secure through rights. Thus, Habermas
needs an orientation in how rights are used, which he cannot account
for by explicating the system of rights that supposedly provide the con-
ditions for the possibility of democratic lawmaking (compare Bernstein
1998; Dews 2002). There is a chasm between the orientation required
and the conditions explicating its possibility. Habermas (2003 [2005]:
4) is certainly right that we should not impose legal obligations ‘to be
in solidarity’. He says that this would be a ‘contradiction” and in this he
is correct, but perhaps in ways he did not really intend with this expres-
sion. What turns out to be a contradiction is less a legal obligation to
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be in solidarity than the idea of closing the ‘gap’ in solidarity that rights
tailored towards choice opens up through rights.” It is when noting this
gap that Habermas argues for the need to have rights of a different type.
As Peter Dews (2002: 177) argues, Habermas ‘downplays the possibili-
ties for conflict between law and solidarity’.

Habermas® focus on the legal medium in the light of absence of
alternatives and the claims he makes about the ‘marvels of law’, to bor-
row a phrase from Rousseau, does not really add up. Besides the rec-
ognition of the centrality of private autonomy, consider how Habermas
portrays the legal paradigms (compare Arato 1998). Habermas presents
the procedural paradigm in terms of its potentials, how it would bring
out the political autonomy of citizens. The presentation is oriented
towards future possibilities. The presentation of the previous two para-
digms follows another logic. Habermas presents them in terms of their
institutionalisation. What then disappears are the political moments of
these paradigms. This way of presenting, for instance, the welfare state
paradigms means that it is the institutionalisation of labour movement
demands that becomes central, not the political action of these move-
ments. The result is an approach that simultaneously overemphasises
the possibilities of resolving tensions between private and public auton-
omy through the procedural paradigm and underestimates the political
action involved in bringing about the liberal and the welfare state para-
digm. The institutionalisation of the liberal paradigm involved conflicts
regarding public and private autonomy, for instance, discussed by Arendt
(1963: Chap. 3) in terms of private and public happiness in the context
of the American Revolution and its aftermath. The struggle for societal
change in labour movements during the nineteenth and early twentieth
centuries did not focus on private autonomy. On the contrary, the cen-
trality of private autonomy in the welfare state is a consequence of how
demands became institutionalised, not characteristic of these demands as
such.

Thus, the problem is less that the liberal and the welfare state legal
paradigms failed to bring out the co-originality of private and pub-
lic autonomy than this being a problem in any modern legal paradigm.
This interpretation is closer to Marx’ (1843) discussion about the dif-
ference between revolutionary politics, aiming towards liberation, and
the constitutional regulation of post-revolutionary politics. There is a
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chasm between liberation central to revolutionary politics and the legal
form of freedom in the post-revolutionary constitutions. With this inter-
pretation, there is a tension between the legal formulation of the condi-
tions for legitimate lawmaking on the one hand and emancipation on the
other hand. Habermas is right to insist on this connection but does not
address the limitations of the language of law in realising it.

CONCLUSIONS

The reconstruction of the system of rights, which forms the kernel of
the undertaking in Between Facts and Norms, addresses how citizens may
program system media. This is certainly important because questions
about how to regulate money and administrative power are pressing con-
cerns for our own times. In explicating how this is possible through the
system of rights, Habermas argues that law is a language for the realisa-
tion of autonomy. This understanding is problematic, though. The prob-
lems stem in my view from the fact that Habermas no longer attends
to the dialectic of law. This makes his argument that law is language for
autonomy less convincing. The problems of the colonisation analysis
make it understandable why Habermas abandons it, but by not address-
ing the dialectic of law in other ways, he also forfeits conceptual tools for
assessing the limitations of law being language of autonomy.

That such limitations exist is in ways suggested by Habermas, even
though he does not draw out the consequences of his analysis. He argues
that private autonomy is privileged in both the liberal and the welfare
state paradigms. This entails losing sight of public autonomy. Habermas’
ambition is to show the co-originality of private and public autonomy,
but the stress of private autonomy found in both paradigms may suggest
another conclusion, namely that this reflects characteristics of modern
law. More specifically, the reason for the emphasis of private autonomy in
modern legal paradigms is because the modern understanding of rights
is conceptually tailored to individual choice. Habermas is certainly aware
of the links between private autonomy and modern law and senses the
problems of understanding political autonomy on this basis. Political
autonomy requires another orientation than using rights for pursuing
private interests. However, political rights central to this other orienta-
tion is not of a different type. They have the same form as other rights.
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NOTES

1. For a discussion, see Baxter (2011): 74t and Rehg and Bohman (2002).

2. Habermas (1992 [1996]: 92) argues that Kant saw that ‘rights cannot for
their part be grounded by recourse to a model taken from private law’.
The social contract differs from contracts regulating exchange in what it
found, a ‘kind of sociation ruled by the principle of law’, Habermas (1992
[1996]: 93) claims.

3. This is understandable given the problematic connotations of people, in
particular, the German notion of ‘Volk’. However, Habermas misrep-
resents the complex history of the notion of the people (see Agamben
1996). He relies on the distinction between ethno-cultural and republi-
can interpretations, which underlie his defence of the republican concep-
tion in the discussion of ‘constitutional patriotism’ (see Habermas 1996).
What disappears from view are then, for instance, the connection between
people and poor as well as people as those not having power. The latter
sense, Maus (1996: 874ff) points out, was central to the debates on pop-
ular sovereignty, in which people referred to those who had no position
in the state apparatus, that is, those who were the non-functionaries (see
also Maus 2011). For questions about the legitimacy of the people, see
Nisstrom (2007).

4. Public spheres, Habermas (1992: Sect. 8.3) argues, are networks for com-
municating information; through them grievances, claims, suggestions and
so on are articulated and to some extent synthesised into public opinions
(see also Habermas 1962). Civil society plays a role in amplifying what
emerges in public spheres (Habermas 1992: 435fF).

5. Habermas also relates his discussion to Nancy Fraser’s (1990) account of
weak and strong publics. This distinction largely concerns whether public
spheres tie in with decision-making bodies or not. Weak publics do not,
whereas strong publics do. This difference also means that the two types of
public spheres have different functions and rationales. William Scheuerman
(1999: 163ff) points to the problems of combining Fraser’s and Peters’
accounts. Fraser’s account intends to work out a radical democratic con-
ception of the role of publics, whereas Peter’s views are closer to the realist
democratic tradition.

6. It is, of course, far from certain that crises function in this way since they
may also make large parts of the citizenry more passive. Crises may be pre-
text for undertaking decisive changes that curtail rights and transforms the
state. Examples over the past few decades include security crises, in par-
ticular, post-September 11, 2001, and economic crises, which have played
an important role for the neoliberal restructuring of welfare states over the
past few decades.
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7. Habermas (1992 [1996]: 32) formulates it in the following way: “This gap
in solidarity, which opens up insofar as legal subjects exclusively pursue
their own private interests, cannot be closed again by rights tailored for
this kind of success-oriented action, or at least not by such rights alone’.
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CHAPTER 5

Conclusions

Abstract This chapter briefly presents the conclusion of the study, dis-
cussing the relevance of considering the dialectic of law in the context
of Habermas’ theorising of law, rights and democracy and the extent to
which Habermas makes good on his claims to have shown the co-origi-
nality of private and public autonomy. The latter is important in itself but
primarily of interest at the background of the shift from the analysis of
law in The Theory of Communicative Action to that in Between Facts and
Norms. In the latter work, Habermas argues that the dilemma of welfare
state law is understandable as the dialectic of legal and factual equality.
To interpret the dilemma in this way presupposes showing the co-origi-
nality of private and public autonomy.

Keywords Habermas - Democracy - Autonomy - Law - Rights

In this study, I have discussed Habermas’ analyses of law in modern
societies with a specific focus on his claims that by reconstructing the
relation between private and public autonomy; we understand the mean-
ing of constitutional democracy and can clarify how this project serves
emancipatory purposes. Habermas argues that his reconstruction allows
for legal consociates to work out understandings of emancipated forms
of life. This claim builds on the assumption that law is the language for
the realisation of autonomy. I have suggested that when discussing this
claim, we need to take into account the modern critique of law. This
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tradition has since Marx directed attention to the limitations of assum-
ing that law is the language of autonomy and rights are the vocabulary of
emancipation. Among the several ways this has been discussed, the most
interesting and convincing is in my view the discussion about the dialec-
tic of law.

The statement that law is condition for both emancipation and domi-
nation is usually discussed in relation to private law liberalism and wel-
fare state law, the two main paradigms of modern law. Marx focused
on private law, addressing the relation between legal equality and capi-
talist exploitation. This focus on private law is understandable in the
background of its importance until the late nineteenth and early twen-
ticth centuries, but it also made it difficult for scholars in the Marxian
tradition to address welfare state law. Yet, some theorists in the late
twentieth century attempted to analyse welfare state law through the
lens of the dialectic of law. Habermas is one of them. In The Theory of
Communicative Action, he addresses how freedom and normalisation
relate to each other, making welfare state law dilemmatic. Habermas
claims that the dilemma of welfare state law is intrinsic to this phase of
juridification. In Between Facts and Norms, Habermas thinks that this
characterisation was too rash. While normalisation tied to welfare state
law continues to be one of Habermas’ concerns, he no longer theorises
it in terms of the dialectic of law. Instead, he suggests understanding it
as a matter of the dialectic of legal and factual equality, the relationship
between de jure and de facto equality key to the materialisation of law.

The reason welfare state law is not dilemmatic, as such, Habermas
argues, is because the criteria for assessing when welfare state law turns
from promoting to restricting freedom are given by the reconstruction
of private and public autonomy. This means that citizens’ political par-
ticipation becomes important. The extent to which citizens are involved
in law- and policymaking is one criterion for assessing welfare state meas-
ures. Another criterion is given by private autonomy. Welfare state meas-
ures are restricting when severely affecting persons’ abilities to develop
life plans of their own. The conclusion is that while the materialisation
of law leads to the problems of normalisation, law is at the same time
medium for resolving these problems. In contrast, the colonisation
analysis implies that there are limitations to the legal medium, and the
dilemmatic character of welfare state law implies that law is an ambiva-
lent medium. In Between Facts and Norms, Habermas draws another
conclusion. Normalisation does not affect the conclusion that law is
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the language for the realisation of autonomy because the possibilities of
overcoming restrictions to freedom are themselves contained in the legal
medium.

There are several merits to Habermas’ approach in Between Facts and
Norms, especially of course bringing out the importance of citizens being
authors of the law. Clarifying the meaning and implication of self-legis-
lation by citizens in functionally differentiated societies is much needed.
However, in clarifying the conditions for the possibility of constitutional
democracy, it is also relevant to consider the limitations of this project.
One type of limitation concerns whether self-legislation by citizens is
‘realistic’ given what we know about political processes, the influence of
corporations and interest organisations on legislation, etc. Another type
of criticism, partly also focused on the realism of this idea, follows from
considerations of modern society being functionally differentiated. A
prominent example is the social theory of Luhmann, which implies that
self-legislation by citizens builds on ideas that are no longer relevant. Yet
another kind of limitation is that which I have addressed in this study,
law being condition for both emancipation and domination.

Taking this into account means to direct critical attention to the claim
Habermas advances in Between Facts and Norms, namely that the law is
the language of autonomy. Attending to the ways in which law also ena-
bles the institutionalisation of domination, how welfare state law makes
possible both freedom and normalisation, implies that we cannot assume
that law is this kind of language. At least, this assumption needs quali-
fication. It does not mean discarding this language, to say that it only
serves for the purposes of domination. It is true that sometimes this is
the conclusion drawn by scholars in the tradition of the modern critique
of law. Legal equality, for instance, was discarded as semblance by many
Marxists, pointing to its ideological dimensions. Most contemporary the-
orists that belong to the modern critique of law, for instance, Brown,
Buckel and Menke, however, do not engage in this reductionist analysis.
Instead, they want to point out the paradoxes and ambivalences of the
legal medium in the light of its importance to much of contemporary
political theorising as well as public debates.

I have tried to show how Habermas takes the dialectic of law seri-
ously in The Theory of Communicative Action. There are certainly prob-
lems regarding how Habermas develops this analysis, the colonisation
of the lifeworld. These problems make it understandable why he aban-
dons it. However, Habermas does not replace it with other conceptual
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tools for understanding the dialectic of law. This means that there is a
need for formulating the dialectic of law in other ways. I have suggested
that Menke’s analysis of the modern form of rights and the modern legal
form is useful in this regard because it makes it possible to address nor-
malisation in welfare state law without relying on the lifeworld system
distinction. Menke’s analysis is also of relevance because he directs atten-
tion to the role of private autonomy for the development of modern law
and the modern conception of rights.

The role of private autonomy in modern law is relevant when con-
sidering the reconstruction of private and public autonomy. As stated,
Habermas argues that the reason the characterisation of welfare state
law as intrinsically dilemmatic was too rash is that the criteria for assess-
ing the turn from autonomy to its opposite are given by the reconstruc-
tion. However, to the extent rights, which play a key role in Habermas’
reconstruction, which are closely linked to private autonomy, we may
ask, is this not affecting the possibilities of showing private and public
autonomy being co-original? Habermas stresses the need for understand-
ing political autonomy in other ways than the pursuit of private inter-
ests, the strategic calculation of law as outer restrictions, and so on. He
argues that there is a need for a different type of rights. This different
type of rights would clarify political partaking. The problem is that there
is no such different kind of rights. Political rights are not of a different
type; they are conceptually the same as other modern rights. This creates
problems for reconstructing the mutual supporting relation between pri-
vate and public autonomy through a system of rights.

This problem also explains why Habermas vacillates between argu-
ing for the need for a different kind of rights to make sense of politi-
cal participation and him stressing the differences in how rights are used.
Certainly, political rights can be used in ways that are not about pursuing
private interests but instead orientated towards the common good and
the general interest. Habermas here thinks that his reconstruction builds
on a citizenry accustomed to political freedom, but there is a chasm
between this and the way he explains the conditions for the possibility of
political participation. The orientation towards the common good is not
explicated through the outlining of the conditions for its possibility. The
latter, the suggested system of rights, enables both civic privatism and
political participation.

This problem of the reconstruction of private and public auton-
omy suggests a different conclusion to the one Habermas draws. When
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Habermas observes that both the liberal and the welfare state legal para-
digms involve an emphasis on private autonomy, it is true that this shows
how they lose sight of public autonomy. However, to conclude from
this that we can show the co-originality of private and public autonomy
through the legal medium is far from self-evident. We may draw the
opposite conclusion, namely that this shows the problems of bringing out
the meaning of political autonomy through the legal medium. In my view,
this is relevant to address. In the case we want to outline the conditions
for the possibility of political participation, we need to understand the lim-
itations of the medium, modern law, in doing so. Otherwise, we are not
enlightening ourselves about the possibilities of political autonomy.
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