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quantitatively and qualitatively different to that of men. In the first
instance, women tend to commit less crime than men. According to
Ministry of Justice statistics, in 2012/2013 only 15% of people arrested
in England and Wales were women, and women made up only 5% of
the prison population (Ministry of Justice 2014). Secondly, the offend-
ing profile for women is distinct from men’s as they commonly com-
mit a different range of offences. They commit more acquisitive crime
and they are less involved in serious violence, criminal damage or pro-
fessional crime (Gelsthorpe and Wright 2015). Finally, evidence sug-
gests that the motivation for crimes committed by women is often
different to their male counterparts, furthermore punishment, particu-
larly penal punishment has a disproportionate adverse effect on female
offenders (Scraton and Moore 2004). The end result of all these factors
is a small number of offenders who are female and are pushed into a
mechanism for punishment that was designed for and is dominated by
men—the modern prison estate.

These issues and concerns were highlighted by the Corston Report
(2007, p. 2) which noted that the prison system is ‘largely designed by
men for men’ suggesting that women have been marginalised within it.
As such, prison can be disproportionately harsh for women. Corston
concluded that a distinct approach was needed and that, in contrast
to the view that ‘equal’ must mean ‘the same’ for all people regardless
of gender, in the context of the prison, equal treatment for women
requires a different focus. Unfortunately, the impact of the Corston
Report has been seen by many to be limited. A number of academics
and professionals working with women in the field have been critical
of responses by the criminal justice system to female offenders over the
last ten years (Annison et al. 2015; Birkett, this volume; Earle, this vol-
ume). Although the problems surrounding the fate of female offenders
have received some political focus—for example, in February 2016 the
then Prime Minister, David Cameron (2016) indicated in his speech
on prisons that there was ‘a strong case’ for women with small children
to be diverted from prison—the political focus on crime and offenders
has diminished significantly since the vote on Brexit in June 2016. For
women, the political rhetoric has failed to translate into effective meas-
ures (for further discussion see Earle in this volume).
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In cases where women are victims of violence, they are far more likely
than men to have been attacked by a person with whom they are inti-
mately acquainted. Domestic abuse, including emotional violence, con-
tinues to feature in the lives of too many women. Women are twice as
likely to be a victim of domestic violence than men. In the year ending
March 2016, 7.7% of women, equating to 1.3 million individuals expe-
rienced this form of violence, compared to 4.4% of men (CSEW 2017).
This paints a bleak picture for the experience of women. On average in
England and Wales, two women a week are killed by a violent partner
or ex-partner. This constitutes nearly 40% of all female homicide vic-
tims (Povey 2015; Wykes and Welsh 2008). When considering wom-
en’s lives as a whole, rather than just an experience over the last year,
27.1% of women and 13.2% of men have experienced domestic abuse
since the age of 16 (CSEW 2016). These numbers illustrate that the
experience of violence is very clearly gendered—men are likely to be
attacked by a person they do not know, while women are at threat from
men with whom they are acquainted, often intimately. A similar pattern
of victimisation can be identified in sexual crime more generally; 3.2% of
women have experienced sexual assault, compared to 0.7% of men. When
considering this figure, we must acknowledge that intimate partner vio-
lence and abuse may include sexual violence. Recent research and media
revelations have confirmed the pervasiveness of sexual harassment and
assault within the workplace and on the street, as illustrated in the social
media campaign #MeToo, launched at the end of 2017 (Khomami 2017).
The recent study by Walby and Allen (2004) concluded that 45% of
women have experienced some form of domestic violence, sexual assault
or stalking in their lifetime.

The private and invisible nature of violence against women, including
sexual violence, means that these crimes have, in the past, been over-
looked. These issues have garnered more attention in recent decades
and there have been many efforts to improve protection for victims of
domestic and sexual abuse and to produce more effective criminal jus-
tice responses. This has included reform of criminal laws and rules of
evidence: for example, reform of sexual offences in the Sexual Offences
Act 2003, restrictions on the use of sexual history evidence at trial in
the Youth Justice and Criminal Evidence Act 1999 and the creation of
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a new controlling or coercive behaviour offence in the Serious Crimes
Act 2015, as well as changes in policies, procedures and practices in
different criminal justice agencies, including the police and the CPS.
However, notwithstanding growing awareness of the particular vul-
nerability and difficulties faced by victims of domestic and sexual vio-
lence, and some well-intended efforts to respond to this, problems have
stubbornly persisted in investigation, prosecution and criminal justice
responses to these crimes. Perhaps what this shows is that the law and
the criminal justice system will have limited effect if they work in a silo
that does not allow for connection with, and understanding of, wider
social and cultural factors, which include patriarchal structures, gen-
der norms, ‘rape myths’ and social inequalities such as the link between
gender, poverty and violence (McManus et al. 2016). A more holistic
approach is therefore required, in particular, one which takes account of
the non-legal factors, particularly those relating to gender, in the crimi-
nal justice response to these crimes—crimes which are gendered.

It is hardly surprising then that the subject of ‘women and criminal
justice’ has been, and remains, high on the agenda of feminist research,
political discussion and the focus of activists within the voluntary sec-
tor. However, the different ways in which women may be involved with
the criminal justice system are often treated as very distinct, separating
women as victims or women as offenders. It is with this consideration in
mind that we brought together academics, professionals and activists to
consider the current state of research and practice concerning women as
victims and offenders. The conference, held in April 2016 at the Royal
Statistical Society in London, was entitled Women and the Criminal
Justice System—DPast, Present and Future. It is from the inspiring papers,
discussions and motivations for change that this book developed.

This volume attempts to bridge the gap between the ‘woman as vic-
tim’ and the ‘woman as offender’ by considering women’s involvement
in the criminal justice system as a whole—to move beyond the silos of
seeing two distinct groups that can sometimes overlap. Furthermore, it
aims to put women at the centre of the debate on crime and punish-
ment. Too often in political discussions, academia and media reports,
women’s involvement in the system is marginalised, ignored or lost in
the concerns about male crime. Reports such as Corston’s offer evidence
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that responses to women involved in the criminal justice system are
failing on many levels; therefore, we need to find new ways of address-
ing these issues. The contributors to this book—academics and profes-
sionals working with women—make a powerful case that a focus on
women in the criminal justice system needs to be seen as a high priority
in terms of research, policy and practice, if we are to ensure justice for
women.

This book gathers together some of the leading experts in England
and Wales to reflect on what has happened in the past, what is going
on right now and what needs to be done in future for women as victims
and offenders. The book is separated into two parts, reflecting two of
the themes that emerged from the conference, namely the position of
women as victims and offenders, recognising that these are often not
mutually exclusive experiences, and the question of whether the crim-
inal justice system is failing or improving in the light of some recent
developments.

In their chapter Rape Myths in the Criminal Justice System, Gray and
Horvath explore the role of sexist cultural norms pertaining to sexual
violence, in other words ‘rape myths’, in the criminal justice system.
These myths lead to a fallacious understanding of sexual violence and
affect decisions made at each stage of the criminal process following
the reporting of a sexual crime; from decisions made by police officers
in investigating an allegation (something which is also touched on in
other chapters in this book), though to the jury’s decision at trial. In
their chapter, Gray and Horvath provide an introduction to the topic
of rape myths, focusing in particular on their role at trial and in juror
verdicts. They consider what has been done to try to reduce the use of
rape myths in court and to diminish the impact of such stereotypical
expectations regarding sexual violence on jurors. They argue that a thor-
ough assessment of current interventions is needed and that efforts to
challenge rape myths in the courtroom should continue.

The issue of rape myths and the negative impact they have on crimi-
nal justice decision-making is also highlighted by Triggs in her chapter,
on False Allegations of Sexual Violence: The Reality. The categorisation of
a report of rape as being false not only means that the complaint is not
pursued (something which is problematic if the police or prosecutors
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are incorrect in their conclusion on this because sexual offenders are
then not prosecuted) but also because it can result in the prosecution
of the complainant for an offence such as Perverting the Course of
Justice or Wasting Police Time. Triggs explores recent developments in
how the CPS deals with suspected false rape allegations. For example,
a case where a vulnerable woman, the victim of domestic abuse, was
prosecuted by the CPS when she withdrew a complaint of rape she had
made against her husband, resulted in the production of policy guide-
lines for prosecutors when deciding whether to prosecute someone on
the grounds that they have made a false allegation or have withdrawn a
complaint they had made. Triggs shows that the idea that women ‘cry
rape’ without reason is not supported by statistics and that very few
false allegations are made. A recent review by the CPS also highlights
that even where a false allegation of sexual offending has been made,
the motive is often not malicious but is connected with particular vul-
nerabilities of the accuser. Triggs also points to the difficulties that arise
in relation to identifying a false allegation of sexual offending, some-
thing which is compounded by stereotypical views of how ‘real victims’
behave and the absence of a specific offence defining the meaning and
scope of a ‘false rape allegation’. Although the CPS has engaged in use-
ful reflection on its approach to suspected false allegations, Triggs high-
lights the problems that will continue to beset this issue particularly in
the context of police investigations.

Moving onto the topic of domestic violence, which is similarly
plagued with difhiculties in terms of producing effective criminal jus-
tice responses that protect victims, Day, Jenner and Weir in their
chapter Domestic Abuse: Predicting, Assessing and Responding to Risk
in the Criminal Justice System and Beyond present findings from three
research projects, each of which takes a different approach to this issue.
The first study examines the issues of underreporting and predictors of
risk. The second focuses on the police response to domestic violence,
something which has drawn media attention in recent years when
women were killed by their partners/former partners after the police
failed to take effective action following reports of current or previous
violence. This research draws attention to the gaps in service provision
to victims. The final project examines specialist courts and the work of
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independent domestic violence advisors. These projects seek to feed into
current approaches to tackling domestic violence, and to improve criminal
justice responses, examining ways in which professionals within the system
might predict, assess and respond to risk in relation to domestic abuse.

In Criminalising Neonaticide: Reflections on Law and Practice in
England and Wales, Brennan and Milne consider the unusual case
where a woman is suspected of killing her newborn baby following a
secret pregnancy and birth. This chapter explores what current research
tells us about the circumstances and incidence of what has been termed
‘neonaticide’. Following this, the difficulties from a legal perspective, and
that arise when seeking to prosecute women for homicide when their
babies die after a concealed pregnancy and unassisted birth are consid-
ered, particularly, evidential shortcomings which may make it difhicult
to prove the requirements for criminalisation under English and Welsh
homicide laws. There is limited research on current criminal justice
practice in these cases, and therefore little is known about the approach
taken by the police, prosecutors and the courts in cases involving sus-
pected homicides of newborns. This chapter highlights the complexi-
ties of these cases in terms of their circumstances and the vulnerability
of women who conceal their pregnancies. The need for further research
on the criminal justice responses is highlighted, and the appropriateness
of criminalising women and girls in these cases, particularly given their
unique circumstances of vulnerability, is questioned.

Milne and Turton, in their chapter Understanding Violent Women,
consider recent research concerning women’s violence, the public and
professional responses to violent women, and how researchers have
attempted to understand their behaviour. The chapter focuses on two
‘extreme’ acts of female violence—women who kill and women who
sexually abuse children—to explore what we know about female vio-
lence and the significance of gender in both the social and legal con-
texts. The chapter illustrates the importance of understanding women’s
acts of violence within the context of their gender, as women who
commit violent crimes challenge gender role boundaries in significant
ways. Milne and Turton argue for the importance of including gender
as a variable in any analysis of violent offending, in addition to an inter-
sectional approach. To negate the experience of gender, the narratives
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surrounding women who are violent are either subsumed into male par-
adigms or become embedded in professional discourse that inevitably
leads to the reproduction of the gendered environments.

The second part of the book moves on to explore issues connected
with the question of whether the criminal justice system is improving
or failing in its response to female offenders and victims. First, consid-
ering the impact of government reforms in 2013 to improve outcomes
for women offenders, Gemma Birkett, in her chapter Sentencing Women
in the Transformed Probation Landscape, examines awareness amongst
magistrates of the reforms in the Transforming Rehabilitation strategy.
Through her interviews with magistrates, Birkett reveals a lack of aware-
ness of the sentencing developments under the Offender Rehabilitation
Act 2014, with many magistrates expressing unease when discuss-
ing the new legislation as they were unaware of the specific changes
it introduced, and only a few had read official documents relating to
the Transforming Rehabilitation agenda. Furthermore, few magistrates
who participated in the research had knowledge of the gender-specific
strategies that were being developed by Community Rehabilitation
Companies in their area. Perhaps most worrying, Birkett’s research
highlights that most magistrates who participated in the research were
clear that they did not treat women differently, considering egual treat-
ment to mean the same treatment. This situation persists despite official
guidance to the contrary. Birkett concludes that it is clear that official
bodies (including the Ministry of Justice, NOMS, the Judicial Office
and the Magistrates’ Association) should work to ensure that sentencers
are aware of policy developments.

Linked with earlier chapters by Gray and Horvath, and Triggs, which
touch on some of the difficulties encountered in responding to sexual
violence, in their chapter Why training is not improving the police response
to sexual violence against women: A glimpse into the ‘black box’ of police
training, Stanko and Hohl look at the specific issue of police responses
to complaints of sexual offences and the seemingly intractable issue of
the ‘justice gap’. Previous research which has highlighted the crucial
role the police play in contributing to rates of attrition (which hover
at around 6-7%) has emphasised the need for better police training to
help address this issue, the idea being that if police officers have a better
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and more accurate understanding of the impact of sexual violence on
victims, are trained to avoid relying on rape myths, and overall develop
a better attitude towards victims, this will improve their decision-
making during the investigation stage, leading to fewer cases dropping
out of the system. Stanko and Hohl explore the effectiveness of police
training to date, aiming to stimulate debate about training and why it
has so far been ineffective at improving outcomes. They also reflect on
challenges presented by academic and police training collaborations and
offer some suggestions on how training might improve decision-making
by police officers.

Jenny Earle in her chapter Why focus on reducing women’s imprison-
ment? explores the gender-specific factors that lead to women’s partic-
ipation in crime, including the fact that previous victimisation can be
a crucial factor in a woman’s involvement in criminal offending. She
argues that despite the fact that women make up only a very small pro-
portion of the prison population, around five per cent, there must be a
specific focus on women’s imprisonment. Through the lens of the Prison
Reform Trust’s national advocacy programme, Earle considers opportu-
nities and barriers to women’s justice reform, concluding that women’s
centres and gender-specific services are the best option for women, and
that prison is rarely a necessary, appropriate or proportionate response
to women who come into contact with the justice system. Earle calls
for the government to put in place the measures necessary to achieve
the goal of reducing the number of women imprisoned for relatively
minor offences, arguing that it is time for political leadership to fol-
low-through on the rhetoric in support of such policies.

In the final chapter, Women, Crime and Criminal Justice: Tales of
Two Cities, Gelsthorpe outlines the distance that exists between policy
visions relating to women and criminal justice, both positive and opti-
mistic, and the practice, which may offer a gloomier outlook. Criminal
justice reforms have often created less noteworthy shadows, in this
case, a failure to reduce the number of women within the prison estate,
and a higher proportion of women being imprisoned for non-violent
offences and for short sentences. Furthermore, there is evidence of
police increasingly referring women for formal criminal justice proceed-
ings, rather than referring offending women to Women’s Centres on an
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informal basis. The tale of gloom is even worse for vulnerable women,
such as women who have been trafficked. Gelsthorpe concludes that
while women may no longer be ‘correctional afterthoughts’ there is
more work to do in ensuring consistency in provision of women’s cen-
tres, facilitating proper evaluation of the work within, promoting scru-
tiny of net-widening potential in initiatives, and promoting the use of
imprisonment as a last resort, to name but a few areas requiring further
attention.

This collection was drawn together in 2017, ten years after the pub-
lication of the Corston Report. As several contributors note, while
much has been achieved since then, there are also reasons to be less than
cheerful about whether Corston has had enduring impact. Indeed our
contributors provide reasons for reflection on whether the system is
improving in its preparation for working with women, in its training
or its capacity for change. The system needs to challenge wider societal
normative expectations and values in order to pursue effective criminal
justice reform and better outcomes. It needs to be able to recognise the
uniqueness of the experiences of women, adopting the message from
Corston—'equality’ does not require ‘sameness’ of treatment. There is
more that could be said. Our hope is that the work of our contributors
will encourage others to continue the conversation and debate.
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Rape Myths in the Criminal Justice System

J. M. Gray and M. A. H. Horvath

Introduction

It is well known that most victims of rape (85%) do not report their
experiences to the police (Ministry of Justice, Home Office, and Office
for National Statistics [MOJ, HO, and ONS] 2013). Despite this, the
last 30 years has seen a marked increase in the number of rapes reported
to the police, as more victims of rape by acquaintances, family mem-
bers and current or former partners have been encouraged to come for-
ward (MOJ, HO, and ONS 2013). At the same time as the number of
rapes reported has increased, there has also been some increase in the
proportion of rapes receiving a conviction if they are taken forward by
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the Crown Prosecution Service (CPS), with the CPS conviction rate
standing at 57.9% in the year 2015-2016 (CPS 2016). Whilst these
patterns show some positive developments in the investigation and
prosecution of rape, statistics based on three-yearly averages show that
fewer than 7% of rapes reported to the police ultimately result in a
conviction (MOJ, HO, and ONS 2013).

This chapter examines the role of rape myths in the above figures,
drawing on and highlighting the importance of recent research find-
ings on this issue, and also indicating directions for future work. The
chapter starts with an introduction to theory and research relating to
rape myths. It then moves on to consider the legal context, focussing
on the influence of rape myths on the perception of sexual consent and
on juror verdicts. It also considers the attitudes of lawyers and judges,
and the way in which these attitudes may shape the conduct of rape
trials. Following from this, the chapter addresses the experience of rape
complainants in court, before finishing with an evaluation of the vari-
ous attempts that have been made to reform the prosecution of rape.

Rape Myths

Rape myths are attitudes about rape, rape perpetrators and rape victims
that serve to shift the blame for rape onto the victim, whilst minimis-
ing the perpetrator’s responsibility and denying the seriousness of rape.
Developing from earlier rape myth definitions such as those of Burt
(1980), Payne et al. (1999), and Gerger et al. (2007, p. 425) define rape
myths as ‘descriptive or prescriptive beliefs about sexual aggression (i.e.
about its scope, causes, context, and consequences) that serve to deny,
downplay or justify sexually aggressive behaviour that men commit
against women’.

Examples of rape myths include: women say ‘no’ when they mean
‘yes’; a genuine victim of rape will fight back and immediately report
their experience to the police; women who get drunk, or wear reveal-
ing clothing, or behave flirtatiously are ‘asking’ to be raped. They there-
fore set out the cognitive framework within which people understand
rape in general, and against which they judge any specific incident
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(Bohner etal. 2009; Temkin and Krahé 2008). One particularly per-
vasive rape myth is often known as the ‘real rape’ stereotype (Estrich
1987; Stewart et al. 1996). This stereotype is a constellation of a num-
ber of different rape myths; its key elements being that the rapist is a
stranger, the assault occurs outdoors, the rapist uses force and the victim
actively resists. This characterisation describes a very particular set of cir-
cumstances, which does not reflect the reality of the majority of rapes
(e.g. the vast majority are perpetrated by someone known to the victim
(MQOJ, HO, and ONS 2013)). It also does not reflect the legal defini-
tion of rape as set out in section 1 of the Sexual Offences Act 2003,
which does not require any of these features to be present in a rape. The
legal definition and requirements are discussed below.

Whilst there are myths that exist in relation to the rape of males, the
most frequent rape myths are focussed on females. These myths have
been characterised as sexual scripts, which set out the expected form
of sexual interactions between men and women (Frith 2009). In this
‘script’, men are the initiators and pursuers of sex, and women act as
the gatekeepers with the associated responsibility for refusing men’s
sexual advances (Frith 2009). This conceptualisation clearly shows the
gendered nature of this stereotypical form of sexual relationships, and
associated with this, the way in which rape myths excuse male aggres-
sion and blame women for rape if they can be seen as not having ade-
quately communicated their refusal of sex. We will return to this idea
later.

From the perspective of social-cognitive psychology, it has been sug-
gested that rape myths function as ‘schemas’, which provide model
rape scenarios against which a particular rape claim is judged (Bohner
etal. 2009; Temkin and Krahé 2008). Schema-based processing of
rape means that cases that fit with commonly held expectations, such
as those contained in the ‘real rape’ stereotype (Stewart etal. 1996),
are more readily accepted as being non-consensual and hence judged
to be rape. Conversely, those cases that run counter to schematic rep-
resentations of ‘real rape’, such as when the complainant has consumed
alcohol, flirted with the defendant or was in a relationship with him,
are likely to be approached more sceptically by jurors who question
whether consent may well have been given.
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A variety of attitudinal and demographic characteristics have been
identified as being associated with rape myth acceptance. A persis-
tent finding is that men are more likely to believe rape myths than
are women (Flood and Pease 2009; Suarez and Gadalla 2010). Often
associated with gender, a variety of attitudes towards women and the
nature of heterosexual relationships have also been associated with rape
myth acceptance. Factors that have been found to be associated with
rape myth acceptance include: sex role stereotyping, adversarial sexual
beliefs and acceptance of interpersonal violence (Burt 1980); hostile
attitudes towards women; and a variety of other prejudices such as rac-
ism, classism and ageism (Suarez and Gadalla 2010). Flood and Pease
(2009) also note the belief in traditional gender and sexual roles as
being associated with beliefs supportive of violence against women. It
therefore seems that support for rape myths may form part of a more
general attitudinal orientation that consists of beliefs about women that
are rooted in traditional gender/sex roles, prejudice and the acceptance
of violence.

The Legal Framework, Consent and Rape Myths
in Court

The majority of rapes (around 90%) are perpetrated by someone known
to the victim (MOJ, HO, and ONS 2013). This means that the issue at
hand in proving rape is not whether the accused actually had sex with
the complainant (as this is not contested), but instead whether the com-
plainant consented to sex (‘consent’) and/or whether the defendant rea-
sonably believed that the complainant had consented to sex (‘reasonable
belief in consent’) (Sexual Offences Act 2003, s. 1 [SOA]). Thus, the
defence attempts to persuade the jury that the complainant had con-
sented to sex and that the defendant believed she consented, and that
such belief was reasonable in the circumstances. It is on the questions of
consent and reasonable belief in consent that rape myths become par-
ticularly influential (Adler 1987; Lees 1996; Temkin et al. 2018). In this
context, the majority of the evidence is likely to be oral testimony from
the defendant and complainant. Rape myths are then used to make the
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defendant’s claimed belief in consent seem reasonable (e.g. myths such
as she flirted, she must have consented to sex, she invited him into her
house after a date), and also, on a claim that the complainant did in fact
consent, to undermine her credibility (e.g. myths such as women say
‘no’ when they mean ‘yes’; she delayed reporting the rape and is there-
fore lying).

On the question of whether the complainant consented, the con-
cept of consent is defined as follows: ‘a person consents if he agrees by
choice, and has the freedom and capacity to make that choice’ (SOA,
s. 74). A number of factors may affect the question of whether a legally
valid consent was given. For example, if the complainant was so intox-
icated that she lacked the capacity to consent, then the defendant will
be liable for rape, unless he mistakenly believed she was consenting and
this was based on reasonable grounds. The question of reasonableness
of a belief in consent ‘is to be determined having regard to all the cir-
cumstances’, which includes any steps that the defendant has taken to
ensure that the complainant did consent (SOA, s. 1(2)). Whilst the Act
provides a framework for this judgement, it does not specify how this
should be, or indeed actually is, operationalised by juries.

Research has shown that consent to sex (or refusal thereof) between
individuals is conveyed using both verbal and non-verbal signals (e.g.
Beres 2010; Beres et al. 2004), and that both men and women use and
understand very subtle cues (Kitzinger and Frith 1999; O’Byrne et al.
2006, 2008). Conversely, the ‘miscommunication model’ (Tannen
1992) suggests that rape occurs because men cannot understand the
‘ambiguous’ signals given by women. Whilst the idea of rape being due
to miscommunication seems to hold an intuitive appeal to the public
(Ellison and Munro 2009¢; O’Byrne et al. 2008), the evidence does not
support this overly simplistic account of rape. A more convincing argu-
ment, made by authors such as Kitzinger and Frith (1999) and O’Byrne
etal. (2006, 2008), is that the gendered stereotypes reflected in rape
myths are used to excuse and minimise sexually aggressive behaviour by
men and also to shift the blame to women and undermine the credibil-
ity of rape complainants.

There has long been evidence that rape myths are used during
rape trials (Adler 1987; Lees 1996). These studies showed reliance on
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historical ideas such as that claims of rape are easy to make and hard to
refute, or that promiscuous women are more likely to have consented
and to lie about rape. Whilst it would be hoped that such ideas had
fallen from use, the recent study by Temkin et al. (2018) showed both
of these ideas, and a wide range of others, still being routinely used to
undermine the credibility of complainants. Observational studies evi-
dence the range and frequency of rape myth usage, showing that com-
plainants frequently face distressing and humiliating questioning at the
hands of the defence, and that myths are used to undermine the com-
plainant’s credibility and suggest it was her behaviour that precipitated
events (Lees 19906).

More recent observational research has investigated the way in
which the courts in England and Wales respond to rape, including the
use of, and efforts to challenge rape myths (Smith and Skinner 2017).
They conclude that rape myths are still routinely used in rape trials and
form markers against which the ‘normality’ of the complainant’s behav-
iour, and hence veracity of her account, is judged. Rape myths were
also found to be part of a culture of ‘rationality’ identified in rape tri-
als (Smith and Skinner 2012). Behaviour considered to be rational
(e.g. appropriate emotionality, immediate reporting) was seen to be the
ideal, and any deviation from this was therefore used to cast doubt on
the truthfulness of the complainant. Rape myths were also employed
to suggest that the complainant was undeserving and to undermine
their credibility. Although there were some attempts by the prosecu-
tion, and to a lesser extent by the judges, to challenge such reliance on
rape myths, the findings from both of these reports suggest that rape
myths remain a yardstick against which cases and complainants may be
judged. Thus, if a complainant does not behave in accordance with ste-
reotyped myths about expectations of ‘virtuous’ and ‘restrained’ female
sexuality and behaviour, then any deviation from these stereotypes will
be emphasised by the defence to suggest that this was not ‘rape’ (Smith
and Skinner 2012, 2017).

Temkin et al. (2018) also identified the reliance on rape myths as a
starting point in the judgement of rape cases. This observational study
identified that rape myths were used frequently, with a wide range of
myths emerging in the trials. The myths were used in three identifiable
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ways. Firstly, if the case did not fit with the ‘real rape’ stereotype, then
the defence would attempt to use this to argue that the incident could
not have been rape. Secondly, rape myths were used to undermine the
credibility of the complainant. The final distinct type of use was when
there were myth-congruent features of the case, in which case these
would be emphasised and these elements used to reduce the culpabil-
ity of the defendant and shift the blame to the complainant. Challenges
to the use of rape myths were inconsistent, with some judges choosing
to employ the ‘illustrations’ in the Crown Court Bench Book (Judicial
Studies Board [JSB] 2010),! whilst others did not. It was noted that
even when this guidance was given, it was not always done effectively.

Taken together, the evidence clearly indicates that rape myths have
a long and persistent history of being used during trials. Both Smith
and Skinner (2012, 2017) and Temkin et al. (2018) found some evi-
dence of attempts by prosecutors and judges to counter the impact of
the myths. However, this was inconsistent and there is little evidence
as to the effectiveness of such efforts. Whilst in no way a generalisable
finding, Temkin et al. (2018) discuss one notable case, in which the
defendant was convicted, during which both the judge and prosecution
counsel made robust challenges. Further research is needed to assess the
effectiveness of such challenges, but in the meantime such interventions
should be encouraged to attempt to reduce the impact of rape myths.
The following sections will consider in greater depth the influence these
myths have on the practice of legal professionals in the courtroom, jury
decision-making and victims’ experience of court.

Legal Professionals’ Attitudes and Practice

In the context of an adversarial trial, the attitudes of the lawyers, judges
and jurors can be influential in determining the outcome. In an adver-
sarial trial, lawyers have a great deal of control over what evidence is
presented and the way in which it is done (Carson and Pakes 2003;
Saks and Thompson 2003). Their attitudes and beliefs will there-
fore be likely to influence the decisions that they make in this regard.
Furthermore, it would be expected that a lawyer who believes rape
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myths would be more likely to use them in making their case, and also
be less likely to challenge them if they are used by the opposing side.
Similarly, judges in adversarial trials oversee the conduct of the case and
have a role in deciding what evidence can be presented to a jury (Saks
and Thompson 2003), offering a further opportunity for rape myths to
be influential.

In a series of interviews with barristers who practised in rape trials,
Temkin (2000) identified a range of rape myth supportive attitudes
from both defence and prosecution barristers. Some prosecution barris-
ters clearly showed attitudes that were derogatory to rape complainants,
based on the complainant’s appearance, the way they behaved and fea-
tures of their lifestyle. These placed the blame on the complainant and
characterised her as unworthy, which these barristers argued made their
job of prosecution in such cases more difficult. If barristers themselves
believe rape myths, it is unlikely that they will recognise them as prob-
lematic or that prosecution barristers will seek to counter them when
used by the defence.

Temkin and Krahé (2008) conducted interviews with a sample of
judges and barristers, who were appropriately trained and qualified to
work on rape cases, in England and Wales. The participants consid-
ered that there had been improvements in the Criminal Justice System
(CJS) response to rape, but that there were still difficulties to over-
come. Defence barristers were seen to rely on rape myths during cross-
examination and in some cases to malign and harass the complainant.
Also noted was the frequent prosecution failure to make relevant points
or to challenge the behaviour of defence counsel (Temkin and Krahé
2008). Temkin and Krahé (2008) also carried out quantitative studies
with both undergraduate and postgraduate law students in England,
investigating their attitudes to rape and the extent to which these were
associated with their judgements related to rape vignettes. As pre-
dicted, those who were supportive of victim precipitation rape myths
were more likely to perceive the complainant as to blame and to exon-
erate the defendant, particularly when the case involved an acquaint-
ance or ex-partner. Krahé etal. (2008) report a very similar pattern of
findings based on studies with trainee lawyers in Germany. Again, rape
myth acceptance and case details that deviated from the features of the
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‘real rape’ stereotype were predictors of victim blame and defendant
exoneration.

It might be assumed that legal training should mean that lawyers are
more aware of the problematic nature of rape myths. However, research
suggests that lawyers at different stages of training, and when qual-
ified, may well believe these myths and are influenced by them when
making judgements about a case. Such findings are of serious concern,
as this may mean that prosecution lawyers and judges do not notice
when the defence relies upon myths, or if they do, they may not see
this as a source of argument that needs to be challenged. Such findings
may help to explain the somewhat patchy interventions by the judges
and prosecution identified by Temkin etal. (2018) and Smith and
Skinner (2017).

The Impact of Rape Myths on Juror Decision-Making

Whilst there will be variability in the extent to which jury members
accept rape myths, it is likely that in any group of 12 individuals there
will be some agreement with at least some of the myths. By drawing on
these myths as part of the defence case, jurors are being invited to fall
back on stereotyped ideas of what rape is (or how it is commonly per-
ceived) and use this in reaching the verdict on the case at hand (Temkin
etal. 2018).

A recent systematic review of empirical research found that eight
out of the nine studies included showed either full (six studies) or par-
tial (two studies) support for the impact of rape myths on judgements
in rape cases (Dinos etal. 2015). Significant differences were identi-
fied between studies conducted in the USA and those from Europe
and the UK. The European/UK studies reported significant associa-
tions, with larger effect sizes, between rape myths and juror decisions
than did those based in the USA. The studies included in the review
all followed a similar methodology, involving participants completing a
measure of rape myth acceptance, reading some case information and
making a judgement about the case (verdict, victim blame or defendant
blame). As such, these studies are based on the views of mock jurors,
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usually making individual rather than group decisions.> Nonetheless,
the findings provide strong support for the hypothesis that rape myths
affect people’s decision-making in rape cases.

Jurors have a difficult job to do, as there is a double layer of interpre-
tation involved when assessing a rape case. Firstly, the complainant and
defendant give their interpretations of what happened, and then, the
jurors have to interpret those accounts. To further complicate this, there
is then the level of group discussion and decision-making that occurs
in the jury. This means that there are multiple opportunities for rape
myths to be introduced, and for them to influence juries’ decisions.

In a qualitative study explicitly designed to explore how people inter-
pret a ‘reasonable belief in consent’, Gray (2015) identified themes
related to the giving or refusal of consent, the interpretation of consent,
vulnerability and consent as a process. Participants largely rejected rape
myth-based ideas relating to a woman’s behaviour. They also saw that
the majority of men are ‘good guys’, who would not assume that con-
sent was given, based upon a woman behaving in a way consistent with
a rape myth. Most rape myths were seen as a means by which ‘bad guys’
would seek to justify and normalise their behaviour, but not as a valid
excuse. The notable exception to this pattern of responses was in situa-
tions where a woman could be perceived to have placed herself at risk.
Women who invite a man back to her home, who accept a lift from
a stranger or who get drunk were seen to have allowed themselves to
become vulnerable and hence were attributed at least some blame for
being raped. This is consistent with findings that victims who volun-
tarily drank alcohol or took recreational drugs were attributed some
responsibility for their eventual rape (Finch and Munro 2005a, b).

Numerous studies have demonstrated the influence of rape myths,
situational characteristics and observer characteristics on victim blam-
ing, defendant exoneration and verdict (e.g. Frese etal. 2004; Gray
2006; Grubb and Harrower 2008; Hammond et al. 2011; Peterson and
Muehlenhard 2004). Where situational characteristics are found to be
influential on juror perceptions, these frequently relate to rape mythol-
ogy, such as the role of alcohol/substance consumption (Finch and
Munro 2005a; Grubb and Turner 2012; Lynch etal. 2013). Alcohol

can be an influential factor in increased blame attribution to the victim
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and reduced responsibility of the defendant. Alcohol use can also be
seen as a signal of a false rape allegation (consent given when drunk and
later regretted), and also, if both parties are equally intoxicated, as mak-
ing the event ‘not really’ rape (Gunby et al. 2012). Finch and Munro
(2005b) also argue that the social acceptability of alcohol consumption
affects the perception of rape and the responsibility of the complain-
ant and defendant. In their mock jury study, whether either the victim
had voluntarily consumed alcohol, or the defendant had surreptitiously
administered it, participants were likely to see the complainant as at
least somewhat responsible and be unwilling to characterise the event
as rape. In contrast, where the defendant administered a drug such as
Rohypnol, the event was much more clearly perceived to be rape. Thus,
the consumption of alcohol in particular, whether voluntary or not, is
particularly likely to lead jurors to conclude that an event is not rape.

Previous experience of sexual victimisation amongst those judging
rape cases has also been suggested as a likely factor that would influ-
ence people’s judgements. Surprisingly, Mason et al. (2004) found there
was no difference in the judgements of victims and non-victims about
whether a scenario was perceived to be an acquaintance rape or not,
nor in the level of victim blaming. Regardless of victimisation status,
rape myth acceptance was found to be associated with greater attribu-
tion of blame to the complainant. It is also noted that rape myths have
been found to influence whether victims themselves actually recognise
their experience as rape, particularly if there are stereotypical features
of the event, such as ‘not fighting back’ (Peterson and Muehlenhard
2004; Weiss 2009). In this way, as well as influencing the judgements
of potential jurors, rape myths can have a damaging effect on the
decision-making of victims.

In a series of papers based upon an unusually complex and real-
istic mock trial study, Ellison and Munro (2009a, b, ¢) examine the
impact of rape myths pertaining to victim resistance during rape,
delayed reporting and a calm emotional demeanour in the aftermath
of rape and whilst giving testimony. The idea that a ‘true’ victim of
rape will always resist their assault, particularly putting up a physical
struggle, was a robust belief (Ellison and Munro 2009a). This was par-

ticularly evident amongst the female participants who were inclined to
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claim that they were sure that they would physically resist rape. This
expectation of resistance was less strong if the assailant was a stranger,
but was still evident. Lack of injuries was often seen as an indicator
that it was not rape, and even where bruising and scratches were pres-
ent, participants frequently expected greater injury. Similarly, a delay
in reporting the rape to the police was frequently seen as an indicator
that the complainant had not actually been raped. A calm emotional
demeanour when testifying in court was also counter to participants’
expectations. However, it was evident that an emotional complain-
ant was not universally accepted as evidence of veracity either, with
some jurors suggesting that the emotion was being faked. These ste-
reotypes about rape were readily brought into discussions, and whilst
at times there were dissenting voices, the myths were significant influ-
ences in the decisions reached. In conclusion, Ellison and Munro
(2009a) argue that the suggestion that jurors can be relied upon to
judge a case without being influenced by their pre-existing attitudes
and beliefs is erroneous.

Having established the presence and influence of rape myths in mock
jury discussions, Ellison and Munro (2009b) also consider the influence
of either an expert witness or judicial directions to educate jurors and
counter the influence of rape myths. Overall, the guidance regarding
calm emotional demeanour and delayed reporting was identified as hav-
ing some success, with juries receiving this information being less likely
to see these features as problematic for the prosecution case. However,
the beliefs about victim resistance seemed to be harder to dislodge,
with no difference identified in the nature of the discussions between
members of those juries receiving education and those who did not.
In relation to the source of the educational guidance, little difference
was identified between the expert, who gave evidence in the earlier part
of the mock trial (but after the complainant) and the judge who gave
directions at the end.

Ellison and Munro (2009¢) discuss how sexual scripts are drawn
upon during the jury discussions to establish whether or not the com-
plainant had consented to sex. Drawing on the expectations of ‘normal’
(i.e. consensual) sex, participants considered that if non-verbal behav-
iours associated with consensual sex were present, then the defendant
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was probably reasonable to expect that sex was likely. Many of these
behaviours, such as inviting someone home, kissing, accepting a lift or
drinking alcohol together, reflect rape myths, showing their influence
in this context. Furthermore, some of the discussions reflected the view
that the victim’s resistance was not sufficient to counter the expectations
of the defendant that had been raised by her earlier behaviour. However,
participants also saw an explicit conversation to check consent as unre-
alistic and not the way normal sex unfolds. Thus, an evident contradic-
tion occurs wherein jurors do not expect explicit checking of consent,
but see the non-verbal signals as ambiguous.

In a context where it is not possible to study the working of real
juries (Contempt of Court Act 1981, s. 8), mock jury and vignette-
based studies are the closest facsimiles of real decision processes that
are possible. Drawing on a variety of methodologies, there is good evi-
dence that rape myths do influence the verdicts reached in rape cases, at
least in trial simulation studies. Whilst there is some variability in the
findings regarding specific myths, and also the cultural context, there
is sufficient evidence to maintain concern that rape myths are likely to
have a biasing influence on juror judgements, increasing the likelihood
of acquittals. In addition to this impact on verdicts, rape myths are also
problematic because of the way in which they contribute to the com-
plainant’s lived experience of court.

Complainants’ Experiences of Court

Despite various efforts to improve victims™ experiences of rape trials
(discussed below), observational research over a substantial period has
shown that rape myths are routinely brought into the courtroom, com-
monly by the defence counsel as a means of seeking to discredit the
complainant and undermine her testimony (e.g. Lees 1996; Temkin
etal. 2018). During the course of trial observations, researchers may
observe signs of complainant’s distress or discomfort, but such stud-
ies do not provide direct evidence of the way in which such practice is
experienced by complainants. Unsurprisingly perhaps, research that has
asked complainants about this has generally found that the experience



28 J. M. Gray and M. A. H. Horvath

is not good. Indeed, a number of women told Lees (1996) that they
could not take part in her research because the experience of court was
too traumatic for them to face reliving it. Those who did participate
reported humiliating, demeaning, irrelevant questions and reported
feeling as though they were the one being tried, rather than the defend-
ant (Lees 1996).

Similar negative experiences of the court process for rape victims are
reported by Wheatcroft et al. (2009), based upon interviews with rape
complainants, police officers and rape support workers. Echoing the
findings of other studies, this research highlighted the traumatising and
humiliating nature of the cross-examination of complainants by the
defence barristers, with one of the complainant participants describing
it as a second rape. The behaviours of both judges and defence barris-
ters were highlighted as being problematic for complainants, subject-
ing them to inappropriate comments and displaying victim-blaming
attitudes.

Efforts to Challenge Rape Myths
in the Courtroom

The problematic effects of rape myths have been recognised outside of
the academic community, and we now turn to the various attempts to
ameliorate their influence that have been introduced in England and
Wales. Many politicians, activists, academics and members of the gen-
eral public have sought to challenge the use of rape myths in the court-
room. For example, Jill Saward who died in early 2017 was the first rape
victim in England and Wales to waive her right to anonymity. In the
last few years of her life, she had set up Juries Understanding Rape is
Essential Standard (JURIES) to campaign on mandatory briefings on
myths and stereotypes about sexual violence for juries in rape, sexual
assault and abuse trials. In this section of the chapter, we will outline
the efforts that have been made in England and Wales to reduce the use
of rape myths in trials and to counter their impact when they have been
used. We will also consider what is known about the effectiveness of
such measures.
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What Has Been Done?

A key area of concern for policymakers, regarding the use of rape
myths, has been the defence’s reliance on sexual history evidence. Such
evidence was an established part of rape trials (Temkin 2002) and was
identified as being problematic for the implementation of justice in
the Heilbron Report (1975) leading to the eventual introduction of
section 41 of the YJCEA 1999. This provision restricts the occasions
on which sexual history evidence can be used in court, requiring writ-
ten application to the judge before the trial and substantially limiting
cases where it can be allowed. However, in their study of the opera-
tion of section 41, Kelly etal. (2006) found that sexual history evi-
dence occurred in two-thirds of the trials that they observed, but that
the required application to the judge was only made in less than one-
third of the cases. Furthermore, when sexual history evidence was intro-
duced without the section 41 application, judges either did not notice
or failed to take any action against the defence (Kelly et al. 2000). It
thus seems that even legislative attempts to restrict the use of this very
specific myth have a limited effect, indicating the pervasive reliance on
such attitudes in court.

There are two key players in the courtroom when it comes to chal-
lenging rape myths, the judge and the prosecution barrister. In recent
years, the CPS and the JSB have introduced guidance and recommen-
dations about how judges and barristers should challenge rape myths.

Crown Prosecution Service

Specialist training for rape prosecutors was introduced in 2007 (CPS
2012). The training aims to reduce the use of rape myths by highlight-
ing the realities of rape (Smith and Skinner 2017). CPS policy for the
prosecution of rape also clearly states that prosecutors ‘will robustly
challenge such attitudes in the courtroom’ (CPS 2012, p. 15). The Joint
CPS and Police Action Plan on Rape (2014) further emphasises that the
focus for investigators and prosecutors should be on the behaviour of
the defendant rather than of the complainant. In 2012, the Director of
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Public Prosecutions (DPP) set a challenge to those who work in the CJS
‘How do we ensure that myths and stereotypes do not play any part in
a jury’s deliberations whether consciously or subconsciously?” (Saunders
2012). Shortly after the DPP laid down the gauntlet, Burrowes (2013),
a clinical psychologist working in the area, produced a guide for prose-
cutors about rape myths and how to challenge them in the courtroom.
This was endorsed by DPP Alison Saunders and has been fairly well
received by researchers in the area (e.g. Smith and Skinner 2017). This
document is freely available online but it is not possible to know how
widely it has been read and whether its recommendations have been
adopted by prosecutors.

Judicial Studies Board

The Crown Court Bench Book, published by the JSB (2010), sets out
specimen directions for use by judges in the Crown Court. For exam-
ple, judges in England and Wales are able to give directions to the
jury regarding the danger of relying on stereotyped beliefs about rape,
although they are not obliged to do so. In 2011, a Companion to the
Bench Book was issued which took the form of checklists of matters
which could and (depending on the issues in the case) might need to
be dealt with when directing the jury on particular legal and eviden-
tial subjects (Tonking and Wait 2011). To address some apparent mis-
understanding and confusion amongst judges regarding the previous
guidance, in 2016 the Judicial College published a Compendium that
it claims combines all of the strengths of the previously issued guid-
ance into one document (Maddison etal. 2016). Chapter 20 of the
Compendium focuses on sexual offences and clearly outlines the dan-
gers of assumptions and stereotypes, essentially rape myths, and the
steps judges can take to counteract them. The Compendium advises
that directions regarding rape myths may be given at the outset of the
trial or in their summing up. Judges are advised to discuss their direc-
tion with counsel and to make considerable efforts to ensure the direc-
tion ‘reflects the facts of the case and retains a balanced approach’
(Maddison etal. 2016: 20-22). The Compendium clearly states that
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there is a real danger that juries will be asked to make unwarranted
assumptions by barristers and it is the judge’s responsibility to warn
the jury to guard against this. Specific examples of myths, particularly
those that relate to the issues of consent and/or belief in consent, that
the judge might need to warn against are listed. Alongside the guidance
issued for judges, training has also been introduced for judges with a
focus on the realities of rape and the aim of challenging rape myths
(Smith and Skinner 2017).

Evaluating the Efforts of the CPS and Judicial Studies
Board

There is extremely limited evidence available about the use and effec-
tiveness of the available interventions to guard against rape myths in the
courtroom. Some of the most comprehensive evaluative evidence avail-
able comes from an independent review of the investigation and prose-
cution of rape in London conducted by Dame Elish Angiolini in 2015.
Angiolini (2015) observed that rape myths were on occasion influential
in CPS judgements regarding the likelihood of obtaining a conviction,
and that there was little evidence of the prosecution discussing strategies
to combat these myths. She also found that the specialist training for
rape prosecutors has not been adequately implemented. Although this
was an independent review which lends it findings weight, it was not a
systematic empirical evaluation of the work of the CPS and the JSB.
There have been other critiques of the training offered for prose-
cution barristers and judges, including that training can perpetuate
stereotypes if interpretations of the course material are not checked
(Stern 2010). Smith and Skinner (2017) provide an example from
Smith (2009) of a barrister who thought his training had taught him
to doubt any victim/survivor who was emotionally distressed. Rumney
(2011), whilst largely praising the available training, because it is pro-
vided by experts and gives practical advice about legal decisions, also
acknowledges that some legal professionals will attend training with-
out challenging their perceptions. Indeed, in research undertaken in
2010, Smith and Skinner (2012) found that prosecution barristers
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still appeared ineffective at challenging rape myths. Furthermore, in a
later paper, Smith and Skinner (2017) conclude that judges are being
allowed to attend training and go on to try rape cases without any
checks in place to demonstrate they have really engaged with the mate-
rial. This leads back to the crucial problem for those working in this
area: because systematic empirical evaluations of the training for judges
and barristers do not exist, we cannot say with certainty how effective
such training is.

In terms of the guidance available to judges and the consequences of
increasing the number of judicial directions, there has been some debate
about the effectiveness of these measures, but no comprehensive eval-
uations. Some have argued that guidance is more effective when given
at the start of a trial (Leippe etal. 2004), and others have reported
that barristers are sceptical of increasing the number of judicial direc-
tions (Carline and Gunby 2011). This scepticism seems to stem from a
concern that the increase in judicial directions adds unnecessary com-
plications to a trial and may lead jurors towards conviction. However,
Ellison and Munro (2009b) argue that there are benefits to judicial
directions and claim they are effective in lowering rape myth acceptance
amongst jurors.

The introduction of Police and Crime Commissioners (PCC) has
provided opportunities for regional initiatives in relation to all aspects
of the CJS and one PCC has targeted rape trials. Northumbria’s PCC,
Vera Baird, has introduced a court observers' panel comprised of
trained volunteers who are observing rape and some sexual abuse tri-
als at Newecastle Crown Court (http://www.northumbria-pcc.gov.uk/
court-observers-panel/). This scheme, running since January 2015, is
the only one in the country. These observations aim to increase under-
standing within the court and build the confidence of victims to report
rape and sexual abuse. No reports from the scheme have been made
public at this time, and there is no evaluation evidence available in rela-
tion to the effectiveness of the panel’s recommendations. However, the
scheme’s potential has been identified by other researchers in the field
(e.g. Smith and Skinner 2017), and in a recent Guardian article (Denes
2017), which highlighted the scheme and provided insights into the

kind of recommendations being made (the panel’s reports are shared
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with a senior judge). In relation to rape myths, the panel praises judges
who universally give ‘myth busting’ directives to the jury at the outset of
a trial (Denes 2017).

Where Do We Go from Here?

As highlighted in the previous section, legal professionals receive train-
ing to counter stereotypes. Smith and Skinner (2015) recommend that
good practice guidelines and practical training regarding stereotypes,
rape myths and ‘hypothetical rational scenarios’ should be developed for
prosecution barristers, and that specialist sexual violence courts should
be developed to create centres of good practice.

There has been some discussion about the use of expert witnesses in
rape trials. Keogh (2007) called for expert witnesses to outline the real-
ities behind sexual violence, although Ellison and Munro (2009b) sub-
sequently debated whether this would be more convincing than judicial
directions. Smith and Skinner (2017) draw on Australian work which
found mock jurors were equally convinced by judicial comments as by
clinical psychologists (Goodman-Delahunty etal. 2011), to make the
case that the focus should be on getting judicial directions correct rather
than being distracted by the possibility of introducing expert witnesses.
Although evidence does not currently exist as to whether judicial direc-
tions are most effective at the outset or closing stages of a rape trial, it
could be argued that to be most effective they should be issued on both
occasions. The judge giving the jury directives about rape myths at the
beginning of the trial will prime the jury to be on the lookout for their
use, and providing the warnings again at the end of the trial should allow
them to be wary of relying upon them in their deliberations. However
the messages are conveyed, there is a strong consensus that educational
guidance and ‘myth busting’ directives for juries are necessary in rape
cases. As Ellison and Munro (2009b) suggest, drawing on Lewis’s (2006)
work, educational guidance may have greatest impact when general
expert testimony and judicial instructions are used together.

Another area for reform is around cross-examination, which, as
outlined earlier in the chapter, is often experienced as re-traumatising
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by victim/survivors and is a key stage when rape myths are relied on by
barristers. Henderson (2015) has made the case that reforms of cross-
examination should be extended beyond vulnerable witnesses. She
argues that:

At a minimum, judges and advocates need to be more vigilant to prevent
witnesses becoming confused and compliant. A complex vocabulary or
complex syntax (for example, double negatives and multi-part questions)
should be avoided and witnesses should be encouraged to seek clarifica-
tion. (p. 93)

As has been demonstrated, there has been a raft of measures introduced
but the problem remains that we have almost no monitoring or evalua-
tion as to whether or how they work, and, given the limited data avail-
able, it is also not possible to draw conclusions about what works best.

Conclusions

This chapter has reviewed a wide range of literature related to the use
and impact of rape myths in court. At the current time, evidence indi-
cates that rape myths remain in common usage in trials, and that they
can impact on verdicts. Long-established practice and the attitudes of
members of the legal professions may well be influential in the persis-
tence of rape myths (Smith and Skinner 2017; Temkin etal. 2018).
Guidelines and policy developments have been introduced in an effort
to encourage prosecutors and judges to act to counter rape myths when
they are introduced. The evidence so far suggests that the implemen-
tation of these measures is somewhat inconsistent, but to date there is
litcle evaluation of their efficacy.

At this juncture, it would seem that an urgent priority should be the
systematic empirical evaluation of the implementation and effectiveness
of efforts to challenge rape myths in the courtroom. The work being
carried out in Northumbria by the Police and Crime Commissioner is a
promising development but a rigorous, national programme of research
is necessary to determine whether guidance is being followed, and, if
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so, whether it is having an effect. Furthermore, research is needed to
develop an understanding of the way in which jurors utilise rape myths
in their decision-making.

Continued work in this area, from academics, policymakers, prac-
titioners, activists and the public, remains an important priority.
The majority of rape victims still do not report their experience to
the police, and the attrition rate remains high once victims do decide
to report. Rape myths impact on decisions made by various actors
throughout the process, including the victim’s decision to report, the
police response, the CPS decision of whether the case has a reasonable
prospect of conviction and the practices of lawyers, judges and the deci-
sions of the jury in court. Until such time as these beliefs are no longer
commonplace amongst the public, the most promising means of reduc-
ing their impact on juries seem to be through education such as that
encouraged through current guidance. This therefore emphasises the
need for these forms of juror (and indeed lawyer and judicial) training
to be evaluated and subjected to continuing development to improve
justice in rape prosecutions.

Ultimately, if we are to effectively challenge rape myths in the court-
room, they must also be challenged and ideally eradicated in society.
This is a hugely challenging task as rape myths are so deeply ingrained
in our culture. However, if we are truly committed to reducing trauma
and improving responses for victim/survivors of rape at every stage of
the CJS, then we must try harder.

Notes

1. The Crown Court Bench Book (JSB 2010) has now been superseded
by the Crown Court Compendium published by the Judicial College
(Maddison et al. 2016).

2. In England and Wales, many barristers are self-employed and therefore
will frequently take prosecution and defence work, according to what is
available.

3. Mock jurors are often used as a methodological choice for reasons of
experimental control/complexity of research design, etc.
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False Allegations of Sexual Violence:
The Reality

Charlotte Triggs OBE

At the outset it is important that we acknowledge the very damaging
impact that a false allegation of rape or sexual assault — be it either mali-
cious or misguided — can have on the person falsely accused. Reputations
can be ruined and lives can be devastated as a result. (Crown Prosecution

Service [CPS] 2013a, p. 3)

Introduction

“Women lie about rape!’; ‘Most rape allegations are false!’; ‘Rape is just
regret sex!’

For those with knowledge and experience of sexual violence,
comments like these come as no surprise. They reflect the commonly
expressed opinions of many in society, including some professionals.
If the word ‘rape’ is replaced with ‘theft’, ‘assault’ or ‘homicide’, such
expressions become unfamiliar.
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This chapter aims to explore what is meant by false allegations, how
they are defined and by whom, and how societal assumptions about
their nature and frequency impact on the perceptions of the men
and women responsible for handling rape across England and Wales,
whether as an officer with one of the 43 police forces or as a CPS pros-
ecutor. It will address the wider context within which society under-
stands sexual violence and ask why those alleging they have been raped
risk being judged negatively by their peers and labelled as liars. In par-
ticular, this chapter will also look at how the criminal justice system
tackles false allegations and how it treats women who are thought to
have made a false rape allegation.

Before exploring the subject of false allegations, it is important to
understand how rape is defined in law. Section 1 of the Sexual Offences
Act 2003 (hereafter SOA) states that rape occurs when a person, A,
intentionally penetrates another person, B’s, vagina, anus or mouth
with his penis. B does not consent and A does not reasonably believe
that B consents. There is no more serious sexual offence than rape and
it attracts a maximum penalty of life imprisonment, on a par with
offences including murder and robbery.

The absence of the complainant’s consent is fundamental to what
constitutes ‘rape’. Questions of consent arise in two ways—did the
complainant consent to the act of penetration, and, as a separate issue,
did the defendant reasonably believe she/he was consenting at the time.
The basic definition is provided in section 74 of the SOA which states
that consent can only be given by a person who ‘agrees by choice and
has the freedom and capacity to make that choice’. This definition is
then supplemented by a set of circumstances where consent is presumed
to be absent in sections 75 and 76.

The meaning of consent gives rise to complex issues which fall out-
side the scope of this chapter, but a few brief points will be noted to
demonstrate the scope of rape in the criminal law. As is evident from
the definitions contained in sections 1 and 74 of the SOA, the legal
definition of rape does not require that the defendant used force, as it is
understood in everyday usage; neither does it require that the complain-
ant resisted, either physically or verbally (R v Malone 1998). According

to the definition of consent in section 74, where sex was agreed to on
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the basis of certain deceptions or threats, this may mean that there was
no consent because the complainant did not ‘agree by choice’. This has
the potential for wide interpretation, but to note one recent example,
it has been held that a jury may conclude that there was no consent
where the defendant deliberately lied as to whether they were wear-
ing a condom in circumstances where it was clear that consent would
only be given where a condom was used (Assange v Swedish Judicial
Authority 2011). A deception as to agreeing to withdraw prior to ejac-
ulation may in certain circumstances also mean there was no consent
(R(F) v Director of Public Prosecutions 2013). Further, there will also be
no consent where the complainant lost their capacity to consent due
to intoxication through alcohol or drugs. This gives rise to complexi-
ties because the stage at which an individual may become incapable will
vary between one person and another. However, the courts have recog-
nised that capacity to consent ‘may evaporate well before a complainant
becomes unconscious’ (R v Bree 2007).

The above provides only a very brief introduction to the concept of
consent in the context of sexual offences. The key point to highlight
is that the legal definition of absence of consent, and therefore ‘rape’,
is much broader than how rape is widely understood. The role of rape
myths will be discussed below, but at this stage it is worth noting that
there is a mismatch between the legal definition of rape, and how rape
is understood according to popular perceptions, something which can
feed into the construction of what constitutes a ‘false rape allegation’.

Rape can be difficult to prosecute for a number of reasons. Often
occurring in private, it is likely that the only witnesses are the complain-
ant and the perpetrator. Their accounts may be contradictory, the com-
plainant says she/he did not consent and the alleged perpetrator says he
reasonably believed that they did consent. Both requirements (no con-
sent and no reasonable belief in consent) may be difficult to prove. The
investigating police officer will pursue all lines of enquiry to establish
the context in which the offence occurred. This may include obtaining
statements from witnesses who saw the complainant and suspect before
and after the incident as well as interrogating telephone records and
social media. However, the credibility of both the complainant and the
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defendant is usually paramount. At trial, the defence will be intent on
discrediting the complainant’s credibility.

Satisfying a jury so that they are sure! the defendant raped the com-
plainant is not easy. Jurors, like the rest of society, are likely to have
their own belief systems, which may influence their perception of sexual
violence and what they consider to constitute the crime of rape. It will
be for the trial advocates and judge to explain the legal definitions of
‘consent’ and ‘rape’ enabling jurors to make informed decisions based
on the evidence. However, it is not only jurors whose decisions may be
affected by ‘rape myths’. Indeed, criminal justice professionals, includ-
ing police officers and CPS prosecutors, are not immune from such
influences and beliefs, issues which may affect their assessment of the
complainant’s account and of his/her credibility. If a case is to progress
successfully to prosecution, investigators and prosecutors will generally
need to assess the complainant as being a credible witness and to decide
that the particular circumstances match the various elements that con-
stitute the offence of ‘rape’ (e.g. see research by Hohl and Stanko 2015).

In this regard, sexual violence including rape is often misunderstood.
Indeed, public perception has been shown as inaccurate and beset by
what are commonly described as myths and stereotypes discussed in
detail in Chapter 2 of this book (Gray and Horvath, this volume). One
example of a ‘rape myth’ is the perception that ‘real’ rape is committed
by a masked stranger in a dark alley. However, evidence shows that per-
petrators are most likely to be known to their victims and that rape by a
stranger is less common than rape by family members, partners, former
partners or friends. Indeed, according to a 2013 Overview of Sexual
Offending, ‘[a]round 90 per cent of complainants of the most serious
sexual offences in the previous year knew the perpetrator’, (Ministry of
Justice et al. 2013, p. 6). Furthermore, society may expect a person who
has been raped to act in a specific way, to struggle and fight off their
attacker and to report the crime immediately. They may presume that
the victim will suffer extensive injuries, especially to their genital area.
Such cultural perceptions of what constitutes a ‘real’ rape may affect
professional assessments of whether a rape took place and, as will be dis-
cussed later in this chapter, may lead police officers and prosecutors to
decide that a reported incident of rape is ‘false’.
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Newspaper Reporting of False
Allegations and Rape Prosecutions

How ‘rape’ is perceived may be influenced by the way it is represented
in various media. For example, a search of UK online newspapers will
generate a significant number of stories involving women convicted of
criminal offences as a result of lying about sex. To illustrate this point,
this chapter will refer to just three such reports.

In the MailOnline, the headline ‘Woman jailed for falsely accusing
two soldiers of trying to rape her because she was ashamed about drunken
cocaine-fuelled threesome’ was used to describe a 20-year-old woman
who, it was reported, panicked when her boyfriend heard rumours
about her sexual activity with two servicemen. Ashamed to admit she
had ‘cheated on him’ the woman made up an allegation of rape. The
boyfriend ‘made her go to the police to report the “attack”, and [she]
even gave a “tearful” account of the apparent crime to officers and “illic-
itly gained their empathy”. According to the report, the young woman
was jailed for two and a half years (Duell 2015).

An account of another case from the MuailOnline, this time from a
Scottish court, appeared under the headline ‘Woman who falsely claimed
she had been raped so she could resit her A-levels is jailed for 2 years’. The
article explained that the police had recovered the 20-year-old’s jour-
nal, which documented ‘her increasingly alarming thoughts and fanta-
sies, including the names and offences of rapists and sexual offenders
from around Scotland’. In fact, the man she named as her attacker was
in prison at the relevant time and could not have been guilty of com-
mitting the alleged offence. The woman was prosecuted and convicted.
It appears the case was taken very seriously as reflected by the term of
imprisonment.

Referring to the investigation of the young woman’s case, a woman
police officer was quoted as saying, ‘I had concerns about her hiding
her face and running out of the room’. ‘I had the impression it was
very well planned. I didnt see any real distress or anything like that.
According to the newspaper, the Sheriff was left baffled by her activities,
telling her: ‘In many years in these courts I have come across the whole
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range of hateful, hideous and downright bizarre things that people do
but I doubt that I have encountered a course of conduct so strange, so
needless and so hard to fathom as yours’ (Baker 2015).

The third case, from southern England, told of ‘Two women jailed
after having threesome with man and accusing him of sexual assault (Fifield
2015). The same story reported in another online paper (Johnson 2015)
described the defendants as ‘two wicked women who concocted a pack
of lies’. Aged 29 and 30 years, they were jailed for 18 months and eight
months, respectively, for lying ‘to cops following romp’.

These are just three examples, but they give some indication of the
circumstances which can give rise to a criminal charge on the basis
of having made a false rape allegation, and of the way these cases are
reported in the media. These newspaper reports, however, do not pro-
vide a full or objective account of these cases, and, indeed, are of a
type that tends to sensationalise these incidents and reinforce gen-
der stereotypes. Aspects that these three reports have in common
are the use of a sensational headline accompanied by a photograph
of the offender(s). In the first and third reports, the more salacious
and titillating elements of the stories are emphasised. Both refer to a
‘threesome’ and use words such as ‘romp’ with its saucy connotations
and implications with regard to the sexual character of the offender,
namely that she was promiscuous. ‘Cheating’ adds weight to the ste-
reotype of the woman who is deceitful and whom men should not
trust. Such women are described as ‘wicked’ in the third report. The
ease with which reports such as these can be found may suggest to
their readers that the prosecution of women for telling lies about rape
is common. The same readers may get the impression that women do
this either deliberately to get innocent men into trouble or to save
their own skin, when there is a risk their partner will find out they
cheated on him. These reports tend to reflect and reinforce a stereo-
typical view, that women ‘cry rape’.

Conversely, many successful rape prosecutions, resulting in the con-
viction and imprisonment of a defendant, may escape any media atten-
tion due to restrictions on reporting of rape prosecutions which mean
most cases cannot be reported in the way described above. Section 1 of
the Sexual Offences (Amendment) Act 1992 provides lifelong anonymity
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to victims of sexual offences and prevents the publication of any pho-
tographs or information that could lead to their identification. Where
naming the offender would lead to the victim’s identification, publica-
tion of their name will not be permitted in order to avoid indirect iden-
tification of the victim. As already noted, the majority of victims know
their perpetrator with many being their spouse, partner, father or brother
(Ministry of Justice et al. 2013). If the perpetrator cannot be named or a
photograph included there will be few, if any, interesting details available
for publication. This gives no opportunity for titillating headlines.

The reports of false allegations included in this section indicate
some of the complexities of these cases in terms of the range of fac-
tual circumstances involved, and what sort of conduct involving ‘false
allegations’ will be subjected to criminalisation, something that is
touched on again later in this chapter. Further, these reports high-
light that media reporting of this issue may draw on and reinforce
common stereotypes and myths about rape and especially about those
who falsely accused others of rape. For those with little or no knowl-
edge of sexual violence who rely on newspapers for information, such
reports may add weight to the myths and stereotypes affecting this
area of human activity. Certainly, it seems possible that reports about
false allegations, such as those referred to above, give support to the
stereotype that women lie about rape. Likewise, although evidence
shows that most rapists know their victims, the requirement for
newspapers to avoid breaching victims’ anonymity and concentrate
on stories involving victims and perpetrators who are unrelated may
leave readers to conclude that the more widely reported stranger rape
is the norm. The issue of myths and stereotypes, which has already
been touched upon, will be discussed again in the following section
where the meaning of a false rape allegation and the impact of rape
myths on how the police and prosecutors handle rape and false rape
allegations are explored.
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False Allegations and Misunderstandings
Surrounding Rape

The term ‘false allegation” has no legal or even generally accepted defi-
nition. Although it is regularly used, its meaning will vary depending
on the perception of the person using the term. In other words, a ‘false
allegation’ means different things to different people. The prevalence of
false rape allegations is a hotly contested topic about which there are
opposing views. In her 2010 report into how rape is handled by pub-
lic authorities, Baroness Vivien Stern commented, “The question of false
allegations comes up time and again in any meeting or discussion about
rape, with some arguing that the number is large and others insisting
that the prevalence is grossly exaggerated’ (Stern 2010, p. 41).

Recent research commissioned by the Ministry of Justice explored
what was meant by ‘false allegations’ in 299 rape cases recorded by the
police in 2008/2009. Although the files interrogated by the research-
ers had been reported to the police as allegations of rape, some police
officers and prosecutors concluded that some allegations were false. In
terms of how these professionals understood the meaning of a false alle-
gation, the researchers found there was no agreed definition but rather
that a ‘variety of definitions of false allegations of rape were found to
be in operation amongst police and prosecutors. These ranged from a
broadly drawn definition relating to intoxicated complainants (and poor
recollection of details), delays in reporting, witness retractions, lack of
physical injury and lack of medical evidence, and a narrower defini-
tion based on situations where the complaint was considered malicious’
(Burton et al. 2012, p. 19).

Relying on the so-called broadly drawn definition would lead to clas-
sifying 12% of rape cases in the sample as false (Burton etal. 2012,
p. 21). However, do the issues described actually indicate that an alle-
gation is false? In other words, are delayed reporting, retracting an
allegation or lack of physical injury evidence that the complainant fab-
ricated the charge? If not, then it would seem that misunderstanding
of sexual violence and its impact on victims may lead to genuine alle-
gations being classified as ‘false’. This is problematic, not only because
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it means that cases of rape are not being prosecuted, but also because
the genuine complainant may face the risk of criminal prosecution for
making a false allegation.

The assumption that genuine victims of sexual violence will promptly
report to the police and that any delay in reporting is an indication
that they are lying is not supported by evidence gathered by the British
Crime Survey (now Crime Survey England and Wales). According to
its 2013 report, ‘An Overview of Sexual Offending in England and
Wales’, ‘Around a quarter (28 per cent) of females had not told anyone
about the incident. One in seven had told the police about the incident
(15 per cent), and all of these respondents had also told somebody else.
Fifty-seven per cent of females told someone about the incident, but did
not tell the police. For those who did tell someone about their experi-
ence, the main group that victims confided in were friends, relatives or
neighbours (65 per cent)” (Ministry of Justice et al. 2013, pp. 16-17).

There are many reasons why a victim of sexual violence will delay,
if not permanently avoid, reporting to the police. Focus groups tak-
ing part in the 2015 Independent Review into the Investigation and
Prosecution of Rape in London (hereafter the Angiolini Review) cited
guilt, shame and wanting to protect their privacy, for example. Others
described how being in a relationship with a perpetrator meant they
faced complex barriers to reporting (Angiolini 2015, pp. 51-52).
Later in this chapter, we consider what happened when one victim of
domestic abuse, having overcome the barriers to report rape, decided to
retract.

The expectation that a person who has been raped will always have
injuries, including defensive injuries resulting from having put up a
struggle, as well as to their genital area, is yet another myth. In fact,
lack of genital or other injury by no means proves that the sexual activ-
ity was consensual. Freezing rather than fighting is a common response
to trauma, including sexual violence, and can effectively reduce injury
that might have been incurred in the course of any struggle or resist-
ance (Lodrick 2007, pp. 5-6). Research that compared the incidence of
genital injury in consensual and non-consensual sexual activity revealed
that most complainants of rape (77%) do not sustain any genital injury,
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although women are more likely to sustain a genital injury from an
assault than during consensual intercourse (5.9%) (McLean et al. 2011).

Misunderstandings surrounding rape, such as those referred to
above, have long been recognised. A 2005 Home Office research study
explained that rather than describing these as myths,

[wle prefer to discuss powerful stereotypes that function to limit the
definition of what counts as “real rape”, in terms of the contexts and
relationships within which sex without consent takes place. As a num-
ber of researchers and legal scholars have pointed out... despite extensive
legal reform, “real rapes” continue to be understood as those committed
by strangers, involving weapons and documented injury. The failure of
criminal justice systems to address these stereotypes means that the pro-
cesses involved in responding to reported rapes — from early investigation
through to courtroom advocacy — can serve to reinforce, rather than chal-
lenge, narrow understandings of the crime of rape, who it happens to and
who perpetrates it. (Kelly et al. 2005, p. 2)

As previously stated, in addition to a ‘broadly drawn’ definition of false
allegations identified by the authors of the Ministry of Justice research
referred to above, a narrower definition limited to complaints that were
perceived as deliberately malicious was also applied (Burton et al. 2012,
pp- 19-21). Using this definition, just three per cent of allegations of
rape examined by the researchers would classify as false, compared to
the 12% when using the ‘broadly drawn’ definition (Burton et al. 2012,
p. 21). This is a noteworthy difference which supports Baroness Stern’s
observation (noted above) of starkly divided opinion about the number
of false allegations.

In 2015, the Angiolini Review found a wide range of opinions about
the incidence of false allegations handled by the Metropolitan Police
Service (MPS). Amongst those attending focus groups of MPS officers,
some expressed the opinion that a large number of rape allegations were
false. In common with the Ministry of Justice research mentioned above
(Burton et al. 2012), there was no consensus on what makes an allegation
false, or on the proportion of reported rapes which might be false. One
officer, exceptionally, estimated that it might be as high as 30% of the
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cases he dealt with (Angiolini 2015, p. 41). Examples of false allegations
provided to the Review included reporting rape ‘to cover up a one-
night stand’ or an affair. A term used by several officers was ‘regret sex’
(Angiolini 2015, pp. 40—41). This explanation together with the con-
cept of ‘young girls’ lying their way out of trouble was consistent with
the Ministry of Justice’s ‘broadly drawn’ definition.

Although not every officer who spoke to the Angiolini Review agreed
that false allegations were common, the review reported that,

It was a matter of serious concern that there was a ready assumption
that so many allegations are false and about what the explanation for
this might be. Reasons why officers might be inclined to label a report
as false could include the type of issues linked to allegations of rape.
Some complainants are extremely challenging to deal with and there
were a number of examples of aggressive, drunken complainants often
with underlying mental health issues. Police officers may simply not be
equipped in terms of expertise, let alone time, to unravel the heavy emo-
tional and other baggage and decipher the reality of the complainant’s
experience. Human nature dictates that in such circumstances officers
may be more empathetic to those whom they perceive as more obviously
‘deserving complainants’, those who are co-operative and whose circum-
stances potentially point towards, rather than away from, a successful

prosecution. (Angiolini 2015, p. 41)

An explanation suggested by some Detective Inspectors for the ten-
dency to label allegations as false was ‘burn-out’ and ‘compassion
fatigue’. They believed that unacceptable workloads may have left some
officers incapable of recognising any but the most ‘deserving’ of com-
plainants (Angiolini 2015, p. 42). The Angiolini Review sought the views
of psychologists employed by the Havens, London’s specialist Sexual
Assault Referral Centres (SARCs), to explain why so many officers were
convinced that false allegations were rife. The psychologists suggested
that the lack of occupational health support available to police officers
working in sexual offences teams left them susceptible to ‘vicarious
trauma’. The review heard that vicarious trauma ‘can de-sensitise officers,
leading to fatigue, lack of ability to cope and, significantly, lack of ability
to empathise’ with complainants (Angiolini 2015, p. 42).
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The absence of a specific definition of what constitutes a false allega-
tion leaves the whole question open to individual interpretation. This
is troubling, especially when some police officers, the very professionals
responsible for objective and thorough investigation of rape cases,
apparently classify as false cases that may well be genuine and capa-
ble of effective prosecution. Misconstruing victims’ behaviour through
reliance on myths and stereotypes raises serious questions about police
training and supervision. Not only may they drop genuine cases due
to a mistaken belief that the allegation is false, they may also consider
prosecuting truthful complainants for making a false allegation. These
are issues to be addressed in the next section.

Prosecuting False Allegations

As identified previously, distinguishing the false allegation from the
genuine is not always straightforward. As highlighted in the previ-
ous section, by succumbing to myths the police may mistakenly
consider an allegation to be false, based on a misunderstanding of
the realities of how victims behave and the impact of trauma. When
this happens, cases may not be referred to the CPS for a review and
potential charging decision. Even where the case is sent to the CPS
for a charging decision, the prosecutor making that decision may
mistakenly succumb to myths and conclude the allegation is false.
However, it would be wrong to interpret all CPS decisions not to
prosecute as meaning the allegation was regarded as false. When
deciding whether to bring charges, prosecutors must apply the two-
stage test set out in the Code for Crown Prosecutors. This means
reviewing all the evidence supplied by the police and being satisfied
that there is sufficient evidence to provide a realistic prospect of con-
viction and that a prosecution is in the public interest (CPS 2013b).
A prosecutor’s decision that there is insufficient evidence to prose-
cute should not be mistaken for meaning the allegation was false. As
stated in the Code, ‘A case which does not pass the evidential stage
must not proceed, no matter how serious or sensitive it may be’

(CPS 2013b, para. 4.4).
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If, following an investigation, the police conclude that a false allega-
tion has been made, they may refer the case to the CPS for a charging
decision in respect of the woman who made the allegation. The absence
in England and Wales of a definition or specific criminal offence cov-
ering the making of a false allegation complicates the task of the CPS
prosecutor. When reviewing evidence involving false allegations, pros-
ecutors routinely choose between charges of Perverting the Course of
Justice and Wasting Police Time. Perverting the Course of Justice is a
common law offence (not defined in statute), triable only on indict-
ment (in the Crown Court with a judge and jury) and with a maxi-
mum sentence of life imprisonment. The offence is committed where
a person does an act which has a tendency to pervert, and which is
intended to pervert, the course of public justice (R v Vieones). Wasting
Police Time is defined in section 5(2) of the Criminal Law Act 1967.
The offence is committed ‘where a person causes any wasteful employ-
ment of the police by knowingly making to any person a false report
tending to show that an offence has been committed, or to give rise to
apprehension for the safety of any persons or property, or tending to
show that he has information material to any police inquiry’. It is a less
serious offence than Perverting the Course of Justice, being triable only
summarily (in the Magistrates’ Court) and, on conviction, the maxi-
mum sentence of imprisonment is six months or a fine or both. In com-
mon with other summary offences, there is a six-month time limit for
commencing criminal proceedings.

Wasting Police Time is one of the few cases requiring the consent of
the Director of Public Prosecutions (DPP) to prosecute (Criminal Law
Act 1967, s. 5(3)). Neither Perverting the Course of Justice nor Wasting
Police Time is restricted to behaviour involving false allegations of rape
or other sexual offences and both may be used to prosecute a wide
range of offending. Official Ministry of Justice crime statistics do not
distinguish between prosecutions for making false allegations of sexual
offending and any other prosecution of these offences and, therefore,
there are no official crime figures on prosecutions for making a false
allegation.

Some of the complex issues surrounding false allegations, including
the criminal justice response and the pressures experienced by
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complainants, are clearly demonstrated by the case of R v A (2010).
This case involved an allegation of rape made in November 2009 by
‘Saral’ (not her real name), the mother of four young children in a 999
call. The police responded by arranging for her to go to a women’s ref-
uge. The next day she was video interviewed and, based on Sarah’s evi-
dence, her husband was arrested and charged with six offences including
vaginal, oral and anal rape. In court, he was remanded in custody before
being given conditional bail at a subsequent hearing. A breach of his
bail conditions resulted in a further remand in custody before he was
once more released on bail. Some weeks later, Sarah told the police that
she wanted to withdraw her complaint against her husband although
she maintained that her allegations were true. The CPS decided, against
Sarah’s wishes, that the prosecution should continue because of the seri-
ousness of the offending. On 18 January 2010, the husband entered
pleas of not guilty and a trial was fixed for May.

On 7 February, Sarah asked the detective in charge of the investiga-
tion what would happen, ‘if I say I made it all up, I've lied about the
rape?” (R v A 2010, para. 11). On 11 February, she told the police she
had lied and her husband had never raped her. Following this, she was
arrested and cautioned and later provided a written witness statement
confirming the allegations of rape were false. Despite police scepticism
and their testing of the complainant’s retraction, Sarah maintained her
allegation of rape was a lie. Finally, the prosecution was left with no
choice but to end the case against the husband by offering no evidence.
Not guilty verdicts were recorded.

On 16 April, Sarah was interviewed by the police under caution.
She continued to insist the original allegation had been false and was
charged with perverting the course of justice on the basis that she had
made false allegations against her husband, resulting in him being
charged and spending time in custody awaiting trial. However, follow-
ing a court hearing, she contacted the police to say that the original alle-
gation of rape was true and it was her retraction which had been false.
She was then charged by the CPS with a second offence of attempting
to pervert the course of justice. This was an alternative to the existing
charge and was on the basis that she had falsely withdrawn a true allega-
tion. Sarah pleaded guilty to the new charge, admitting that her original
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allegations of rape were true and she had lied when she told the police
that they were not. She was sentenced in the Crown Court to eight
months imprisonment. She appealed against the severity of the sentence
and within days the sentence was reduced by the Court of Appeal to a
community order.

Sarah’s explanation for withdrawing her support for her husband’s
prosecution is summarised in the Court of Appeal judgment delivered
by the Lord Chief Justice, Lord Judge. In it, he acknowledged the pres-
sure to which she had been subject:

She said that she had received a visit from her husband’s sister who told
her to say that she had lied and that if she did, she would receive a sus-
pended sentence because the children were living with her. She felt under
pressure. During the time when her husband had been on bail and had
been seeing the children, she had also felt under pressure. She had been
given to understand that if her husband had been convicted the sentence
on him would be something in the order of ten years’ imprisonment.

The appellant explained her position to the author of the pre-sentence
report. She said that, following the arrest of her husband and his remand
in custody, she had felt an immense sense of guilt. She believed that sim-
ply by the instigation of proceedings to divorce her husband would be
sufficient for her own purposes, and so she decided to withdraw her com-
plaint. When her husband was released on bail he contacted her. She said
that she was in an emotional and very confused state at the time. She
told the author of the report that she had suffered from years of domestic
abuse and was very fearful of her husband but, wanting to give her chil-
dren a family Christmas at which their father was present, she continued
to communicate with him. This created an immense pressure on her. Her
husband sought to persuade her to retract her original statement and so,
due to fear of repercussions from him, she had agreed. (R v 4 2010, paras.
16-17)

The Lord Chief Justice went on to identify the extreme vulnerability
experienced by victims of domestic abuse who have been subjected to
‘dominance, power and control’ by the very man ‘in whom she is enti-
tled to repose her trust (R v A 2010, para. 21). Warning against any
future prosecutions of similar cases the Lord Chief Justice expressed the
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firm view that, “This is an exceptional case. We hope that it will be very
exceptional for cases of this kind to be prosecuted to conviction in the
Crown Court’ (Rv A 2010, para. 23).

The response of those at the CPS with ultimate responsibility for
steering this case through the criminal justice system demonstrates their
regret at Sarah’s prosecution. At the hearing of her appeal against sen-
tence, the DPP’s then Principal Legal Adviser Alison Levitt QC did not
oppose Sarah’s appeal. Responding publicly to the case, Keir Starmer
QC, then DPP and head of the CPS, launched a package of measures
designed to increase public confidence in the CPS handling of rape
allegations. Later, in an article for 7he Guardian, (Starmer 2010) he set
out his commitment to justice being done in rape cases. He acknowl-
edged that, ‘there have been cases recently where our conduct has been
scrutinised and where, as director of public prosecutions, I do not con-
sider justice was done or was seen to be done’. He then went on to
refer directly to Sarah’s case, saying, ‘a woman was prosecuted for per-
verting the course of justice after making a rape allegation, retracting it
and then withdrawing that retraction’. He accepted that the CPS had
been criticised and that there had been ‘legitimate questions’ about the
handling of the case.

The DPP’s package of measures designed to improve public
confidence in how the CPS handled rape included new legal guidance
for CPS prosecutors in cases involving allegedly false rape and domestic
violence allegations. Published in July 2011, the guidance was informed
by a public consultation process including a round-table discussion at
which interested parties and stakeholder groups contributed their views
on the factors that prosecutors should consider when dealing with this
type of case (CPS 2011). The current guidance, which has been revised
since its original publication, states that in the context of making a false
rape or domestic violence allegation prosecutions for perverting the
course of justice and wasting police,

will be extremely rare and by their very nature they will be complex and
require sensitive handling. On the one hand, victims of rape and / or
domestic abuse making truthful allegations require the support of the
criminal justice system. They should not be deterred from reporting their
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allegations. Nor should they be criminalised for merely retracting an
allegation because true allegations can be retracted for a broad range of

reasons. (CPS 2017, para. 3)

To avoid the potential risk of a genuine victim being mistakenly pros-
ecuted, the guidance states that ‘if the evidence is such that the original
allegation might reasonably be true then there is not a realistic prospect
of conviction and no charge should be brought’ (CPS 2017, para. 13).
In addition, prosecutors must consider any vulnerability to which the
person making the false allegation was subject, including mental health
issues, learning difficulties, their youth and any substance misuse. They
must also explore the background to the allegation, especially any his-
tory of domestic or sexual abuse, and avoid succumbing to the myths
and stereotypes that commonly apply to rape (CPS 2017, paras. 6-7).

The guidance, while recognising the need to protect the innocent
from false allegations of rape, also directed that genuine victims retract-
ing truthful allegations (often as a result of pressure or violence) should
not be prosecuted (CPS 2017, paras. 19-21). Any such prosecution
might have the adverse effect of deterring other victims from coming
forward. Furthermore, charging two alternative counts of perverting the
course of justice, as in Sarah’s case, is specifically to be avoided (CPS
2017, para. 24). To avoid any mistaken or ill-informed decision to pros-
ecute the CPS guidance sets out ‘handling arrangements’ designed to
ensure that only specialist prosecutors make charging decisions in this
type of case, and that they are subject to ratification at a senior level
(CPS 2017, para. 4).

As part of the package of measures to improve the handling of rape,
the DPP introduced the requirement for CPS prosecutors to refer to
him all cases submitted by the police to the CPS that involved an alleg-
edly false allegation of rape, domestic violence or both. The purpose of
the referral was for the DPP personally to oversee the charging decisions
in these cases. This requirement was effective from January 2011 for a
period of 17 months, during which 121 cases involving an allegedly
false allegation of rape and 11 involving both rape and domestic vio-
lence were considered by the DPP. Out of these cases, the DPP author-
ised 35 prosecutions for making false allegations of rape and a further 3
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for making false allegations of both rape and domestic violence. By way
of comparison, there were during the same period 5651 prosecutions
for rape. Clearly, on this evidence, the number of prosecutions for false
allegations (0.67%) is minimal compared with prosecutions for rape
(CPS 2013a, pp. 5-6, 10-11).

Following the 17-month period during which the DPP took personal
responsibility for charging this category of case, the CPS published
a report analysing the results of the exercise. Nearly half the suspects
referred to the CPS by the police for alleged false allegations were aged
21 or younger and eleven were aged under sixteen (CPS 2013a, p. 11).
In 38 per cent of all cases, the initial report to the police was made not
by the suspect themselves but by a third party. Of those suspects aged
under 18, more than half had not contacted the police themselves.

As the report explained, ‘It was a feature of these cases that the sus-
pect later reported that the whole thing had spiralled out of control and
he or she had felt unable to stop the investigation’ (CPS 2013a, p. 14).
Also of note was the finding that, ‘18% of suspects had a mental health
problem that had been identified by a medical assessor’ (CPS 2013a,
p. 17). Furthermore, 33% had consumed alcohol and/or drugs at the
time of the incident or of making the report (CPS 2013a, p. 19). Many
of the cases analysed did not involve deliberate malice.

Examples of specific cases included a 14-year-old who had engaged
in sexual activity with a 17-year-old. She told her father she had
been raped because she did not want him to think badly of her. The
father then reported the offence to the police. It was not clear that the
14-year-old fully understood the seriousness of her actions (CPS 2013a,
pp- 15-16). In another case, a 40-year-old woman told her son she had
been raped. The case was reported to the police by a third party. When
the alleged perpetrator was arrested, he said the sex was consensual. In
fact, the woman had a significant learning disability and was unlikely to
have sufficient mental capacity to understand the consequences of mak-
ing a false statement (CPS 2013a, pp. 17-19). In other cases, younger
suspects ‘showed a clear failure to think about (or even awareness of)
the seriousness of making an allegation of rape’ (CPS 2013a, p. 26).

What the 2013 CPS review clearly demonstrates is the complexi-
ties involved in cases where a false allegation has allegedly been made.
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This means that when deciding whether to prosecute a person for mak-
ing a false allegation of a sexual offence, prosecutors must carry out an
almost forensic scrutiny of the evidence and circumstances. This will
include not only the suspect’s actions but also their situation, including
any vulnerabilities by which they are affected, their intention and the
background to the alleged offence. A key finding of the CPS Review
was that, ‘in dealing with these cases, the prosecution must be able to
prove to the criminal standard that the initial complaint was in fact
false’ (CPS 2013a, p. 27). Prosecutors must therefore be able to jus-
tify, based on the evidence and not their assumptions or beliefs, that
there is no possibility of the allegation being true. Also of note in the
CPS review is the specific acknowledgement and confrontation of the
risk of investigators and prosecutors succumbing to rape myths and ste-
reotypes. In order to avoid decisions based on such perceptions, pros-
ecutors are specifically instructed to, ‘challenge investigators if such
assumptions have been incorporated into reports’ (CPS 2013a, p. 30).

In terms of how the CPS prosecutes false allegations of rape, R v A
was highly significant. A case in which, according to the then DPP, jus-
tice ‘was not seen to be done’ led directly to the introduction of detailed
guidance for crown prosecutors to apply when deciding whether or not
to prosecute false allegations of rape. Issues highlighted by the Court of
Appeal in its judgment were included in the advice to prosecutors. They
included the need to scrutinise the background, especially in a domestic
relationship, and to be aware of the extreme vulnerability that can exist
where an individual is a victim of long-term domestic abuse (CPS 2017,
paras. 8, 20, 21). Importantly, the guidelines also direct prosecutors
not to be influenced by myths and stereotypes in their assessment of
whether an allegation of rape is false, and to take account of any vulner-
abilities of the suspect, including their mental health, age and maturity
(CPS 2017, paras. 6, 7.)

The introduction by the CPS of its Guidance on Charging Perverting
the Course of Justice and Wasting Police Time in Cases Involving Allegedly
False Allegations of Rape and/or Domestic Abuse was designed to improve
public confidence in how the CPS handles rape. This followed the case
of R v A which risked causing reputational damage to, and reducing
confidence in, the CPS. By holding a public consultation to inform the
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content of the guidance, the DPP demonstrated a willingness to listen
to the views of others, and especially to those organisations that support
victims. Since its publication, the guidance has been kept updated and
the handling arrangements and requirement for ratification of decisions
have remained in force. It is hoped and expected that the guidance will
provide an effective deterrent to the future occurrence of a case similar
to Rv A.

While the work of the CPS in this area is welcomed, its contribution
to the criminal justice system is necessarily limited by its reliance on the
police for case referrals. Crucially, it is the police who provide the first
point of contact for complainants and act as gatekeepers to the criminal
justice system, determining which cases will be referred to the CPS for
a charging decision. Research into attrition in rape cases has repeatedly
shown that many cases never make it as far as the CPS (e.g. see Kelly et al.
2005; Hohl and Stanko 2015). This reinforces the need to ensure that
police decisions are demonstrably based on the same level of detailed scru-
tiny as CPS decisions when dealing with this complex and sensitive area.

As mentioned at the beginning of this chapter, there are 43 police
forces across England and Wales, compared with one CPS. This gives
the CPS an advantage when it comes to disseminating guidance and
monitoring how it is applied, one that individual police forces lack,
given the decentralized way in which they are organised. When provid-
ing the initial response to complainants and determining how crimes
are officially recorded and investigated, police officers need informed
understanding of sexual assault and its impact and to demonstrate
that they have not succumbed to the adverse influence of myths and
stereotypes.

Conclusion

Unlike other offences, rape is the subject of a range of entrenched myths
and stereotypes which can impact on the effectiveness of the criminal
justice system, from the early stages of a police investigation to the
weighing of the evidence by a jury. Factors such as a complainant’s fail-
ure to fight back, lack of injuries and late reporting, all of which are
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entirely explicable in rape cases, are routinely misinterpreted and used
to discredit the complainant’s account. Such myths and stereotypes are
highly influential.

‘False allegations’ have no accepted meaning or legal definition and
the expression’s use is entirely dependent on an individual’s personal
interpretation; nor is there a specific criminal offence for which any per-
son guilty of making a false allegation can be prosecuted. Perverting the
Course of Justice and Wasting Police Time are the offences of choice
and are at opposing ends of the spectrum in terms of seriousness and
sentence. Their use for offences arising from false allegation is not sep-
arated from their use for any other type of offending and does not fea-
ture as part of the official published crime statistics. There have been
cases where justice was not seen to be done. Sarah, who was convicted
and imprisoned for falsely retracting a true allegation of rape, is one
example. Were her case to be reviewed now, Sarah could expect to be
shown compassion and understanding as a victim of domestic violence
who, as a result of family pressure and extreme vulnerability, retracted a
genuine allegation of rape. Her case was highly influential in the intro-
duction and crafting of new CPS guidance. This requires prosecutors to
give careful and detailed consideration when reviewing cases involving
allegedly false rape reports.

In contrast to the impression given by some newspaper reporting,
cases involving false allegations tend to be complex. Police officers and
prosecutors must be robust in following the relevant guidance and be
open to signs of vulnerability, especially mental health issues or learning
difficulties, exhibited by alleged perpetrators of false rape reports. They
should also take account of the age and maturity of the person making
the allegation and whether they are aware of the seriousness and poten-
tial consequences of their actions.

The myth that women cry rape is strongly held amongst many in
society, including some professionals, and the publicity that prosecu-
tions for false allegations attracts may contribute to society’s belief that
false allegations are prolific. However, contrary to these myths, and the
publicity generated by cases of false rape allegations in the media, CPS
research reveals that the number of false allegation prosecutions is tiny
when compared to the number of rape prosecutions.



64 C. Triggs OBE

So, what is the truth behind statements such as, “Women lie about
rapel’, ‘Most rape allegations are false!’, ‘Rape is just regret sex!’? As we
have seen, the issue of false allegations is a complex one and these state-
ments by no means reflect the reality of rape or shed light on the actual
incidence of false allegations. However, until common myths and ste-
reotypes loosen their grip on the comprehension of rape by our wider
society, misunderstanding of this most sensitive of subjects is likely to
continue together with heated dispute.

Finally, what can be done to bring balance and understanding to this
problem? While CPS acknowledgment of mistakes led to clarification
of the issues and clear guidance for practitioners, the argument in the
public arena continues to rage, based on ill-informed myths and stere-
otypes. The need for those who understand sexual violence to ensure
greater public education, as well as continuing training and super-
vision for professionals handling rape and false allegations, remains
paramount.

Note

1. The prosecution must prove ‘beyond reasonable doubt that the defend-
ant is guilty (Woolmington v DPP 1935), which is explained to juries as
meaning they must be ‘sure’ of the defendant’s guilt (R v Summers 1952).
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Domestic Abuse: Predicting, Assessing
and Responding to Risk in the Criminal
Justice System and Beyond
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Introduction

This chapter brings together early findings from three Ph.D. projects on
domestic abuse, each taking a different approach. The first explores the
issues of underreporting and the predictors of risk; the second focuses
on the police response to domestic abuse, highlighting gaps in service
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provision to victims; and the final project looks at specialist courts and
the work of independent domestic violence. This chapter cannot do jus-
tice to all three of the projects here; however, it is worth noting that,
together, they form a body of research with the potential to make a sig-
nificant contribution to the field. Indeed, the motivation for each of
the projects is to add to current efforts to improve responses to domes-
tic abuse within the criminal justice system and beyond. This chapter
will focus on the ways in which practitioners might predict, assess and
respond to risk in relation to domestic abuse.

Defining Domestic Abuse

A review of the literature on domestic abuse will reveal that there is no
single, universally accepted, definition of domestic abuse—neither is
there widespread agreement on terminology (domestic abuse, domestic
violence, intimate partner violence, violence against women). The same
may be said for the numerous organisations and agencies involved in
the response to domestic abuse (e.g. police, social services, health ser-
vices, charities); each provides their own terminology and/or definition
in line with their role and responsibilities (Hughes and Jenner, forth-
coming). For the purposes of this chapter the definition of domestic
violence and abuse offered by the Home Ofhice will be applied:

any incident or pattern of incidents of controlling, coercive, threatening
behaviour, violence or abuse between those aged 16 or over who are, or
have been, intimate partners or family members regardless of gender or
sexuality. The abuse can encompass, but is not limited to: psychological;
physical; sexual; financial; emotional. (Home Office 2013)

This definition, as currently applied within the UK criminal justice
system, is gender neutral and incorporates a wide range of behaviours,
not all of which might be taken to be ‘violent’, hence the more inclu-
sive term domestic abuse. The ever-expanding ‘official’ definition reflects
society’s current understanding of the issue—based on research find-
ings and it now also includes young people aged 16 or over and extends



4 Domestic Abuse: Predicting, Assessing ... 69

to family members, not just those in intimate relationships. Feminist-
informed definitions are more likely to adopt the term domestic violence
and express the gendered nature of the problem, highlighting patterns of
controlling and coercive behaviour. However, this does not necessarily fit
well with a criminal justice approach, which tends to be more concerned
with specific ‘incidents’ and the application of the law. It is not possible
within this chapter to cover all the complexities of the debate on accept-
able definitions and/or terminology and how this might impact on our
response to the problem. However, it is important to note that, for many
reasons, definitions and terminology, as well as resources and services,
are likely to differ at the international, national and local levels. Whilst
we might applaud the overall progress in terms of recognising a wider
range of abusive behaviours affecting a more diverse range of victims, we
should also note that any lack of agreement regarding the issue is also
likely to have an impact on how various practitioners and victims them-
selves understand and respond to risk in relation to domestic abuse.

Understanding and Responding to Domestic Abuse

Regardless of any criticism, the ongoing debates regarding definitions
of domestic abuse and the recent definition as provided by the Home
Ofhce reflect an increased awareness and improved levels of understand-
ing concerning the impact and extent of the problem. It is now widely
accepted that anyone may experience domestic abuse, regardless of class,
ethnicity, age or gender. Whilst the extent of the problem is difficult to
measure for a variety of reasons—underreporting (many victims do not
disclose the abuse to anybody), non-recording (criminal justice agencies
may not record all forms of abuse due to the focus on criminal ‘inci-
dents’), definitional discrepancies (not all tools designed to measure
prevalence use the same definition) and a range of other methodological
issues (e.g. difference in reporting between face-to-face interviews and
self-completion methods)—we know that the problem is widespread.
According to Crime Survey England and Wales 2016, largely consid-
ered to be the best data on domestic abuse in the UK (Walby et al.
2015), ‘an estimated 2 million adults aged 16 and 59 had experienced
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domestic abuse in the last year’ (Flatley 2016). Despite some disagree-
ment, studies consistently show that women are much more likely to
be victims than men and the focus of this chapter reflects this. Women
were the victims in 67% of incidents of domestic abuse according to
2015/2016 Crime Survey in England and Wales (CSEW) (Flatley 2016).
The impact of domestic abuse on women and on society in general is
immeasurable. In financial terms, Walby (2009) reported the overall
cost of domestic abuse to society at £15.7 billion a year.

The human cost is of greater concern—in 2012, 77 women were
killed by their partners or ex-partners (Her Majesty’s Inspectorate of the
Constabulary [HMIC] 2014).

Women have also been central to placing key issues in relation to our
response to domestic abuse firmly on the agenda in developing policy
and practice. Whilst throughout history domestic abuse has been largely
regarded as a ‘personal problem’ offering little if any protection or legal
support to victims, over the last 40 years, Britain has witnessed a revo-
lution in how society views and responds. This is due largely to feminist
and non-governmental organisation (NGO) campaigns that have sought
to highlight the serious impact of domestic abuse on victims and fami-
lies (Harwin 2006). The women’s movement against male violence was
enhanced by Pizzey’s early academic and activist work in developing com-
munity-based refuges in the 1970s and attention eventually fell on the
criminal justice system’s lack of response to women in danger. Feminist
academics and activists have campaigned for domestic abuse to be treated
by the state with the same severity as other violent crimes (Radford and
Stanko 1995). The drive to change the law as well as apply existing legal
options to the private sphere has constituted a seismic change in the crim-
inalisation of violence against women (Walklate 2008). As noted above,
the definition of domestic abuse has expanded significantly in recent years.
Alongside this, there have been many policy and practice developments to
address the problem that now involves a range of agencies. Women at risk
of harm today may have a number of housing, civil and criminal justice
options available to them (Holder 1999) offering some protection from
the perpetrator. Despite the recognition of domestic abuse as a ‘public’
issue, which entitles victims to support and protection as well as a criminal
justice response, there remain many issues to be addressed.
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As suggested above, domestic abuse is still one of the most underre-
ported crimes. The 2015/2016 CSEW estimated that only 21% of abuse
is reported to the police (Flatley 2016). This leaves a substantial hid-
den problem, which hinders the development of appropriate support to
victims. It is also imprudent to presume that what victims need from
services will be the same for all. It cannot be assumed that the victims
who do not report their abuse to the police are the same in profile as
those who do. More research is needed around the nature of these unre-
ported incidents, including the severity, the demographic composition
and the cost to services. In particular, a more comprehensive under-
standing of difference is required to account for gender (Newburn and
Stanko 2002), sexuality (Farley 1996), ethnicity (Thiara and Gill 2009)
and geographical distribution (CWASU 2012).

Figure 4.1 illustrates that risk factors contributing to domestic abuse
operate across multiple levels. At the lowest level, they include the atti-
tudes, behaviours, health and social history of the individual. This level
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is nested within the second layer which includes the influence that
family and interpersonal relationships have on the individual, as well
as factors such as the existence of patriarchal culture, alcohol and drug
use, poverty and employment. The next level, the neighbourhood and
community in which individuals live, can influence the level of abuse,
with variables such as the neighbourhood environment, culture of vio-
lence, access to services, quality of housing, drug use and social isolation
potentially contributing (Beyer et al. 2015). By understanding the first
three levels and the potential variation in predictors of abuse between
agencies, the fourth level of policy, systems and society can be chal-
lenged and shaped.

To date, most research has focused on individual factors of abuse,
a recent systematic review found only a small number of studies at
the neighbourhood level, 23 studies were from the USA and Canada
and the remaining 14 were from Africa, Asia and South America. No
research was identified from Europe, although one study from Spain
has been carried since the systemic review was published (Beyer et al.
2015; Gracia et al. 2014). The research from the Essex studies will be
discussed in more detail in the following section. Once complete, it is
hoped these will make an important contribution to understandings of
domestic abuse risk and the development of services for victims. Having
the ability to predict the individuals and areas that are most at risk of
victimisation by using predictive models can help estimate the true scale
of the problem and enable policy makers to find new ways to encourage
victims to report their abuse and to receive a more targeted service.

Encouraging victims to report domestic abuse is clearly important.
In 2014, HMIC (2014) reported that the police receive an emer-
gency call for help in relation to domestic abuse every 30 seconds and
that domestic abuse related crime is 8% of total crime. For those vic-
tims who do make what is often a difficult decision to report to the
police, it is vital that they receive an appropriate response. On average,
two women a week are murdered by their partner or ex-partner in the
UK (Office for National Statistics 2015)—a number of these women
will have had some contact with the police prior to their death. Not
surprisingly then, domestic abuse is a priority for most police forces
across England and Wales. However, HMIC (2014) also reported that:
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“This stated intent is not translating into operational reality in most
forces” (p. 6). Whilst there is no way of knowing if police intervention
might have prevented any domestic homicides, the police are often
criticised for a general lack of understanding of the risk to victims
(Hanmer et al. 1989/2013: 194).

Predicting and policing domestic abuse risk are complex issues.
As well as developing statistical and/or geographical models to learn
more about risk factors and updating policies and practices to reflect
such learning, it is imperative that we also have a more in-depth
understanding of how police officers understand risk in relation to
domestic abuse. We also need to know more about how officers’ under-
standings of the problem might affect risk assessment and risk manage-
ment processes on a day-to-day basis at the operational level. Some of
the Essex research, discussed later, takes a qualitative approach to review-
ing police responses to risk, with a focus on looking at police responses
from the perspective of victims. As a collaborative project between
the University of Essex and Essex Police, this project has allowed for a
great deal of learning and knowledge sharing, including unique access
to police data and observations of operational processes and practice.
As well as direct involvement in training packages, recommendations
have also been made (through written and verbal reports) as to how the
police response to domestic abuse in Essex might be improved.

We know that the response to domestic abuse does not always begin
and/or end with the police. Ensuring victims receive the help and sup-
port they need to take their case through the courts and also to live
safely beyond the criminal justice process is paramount, and it is now
widely acknowledged that this can only be achieved through coordi-
nated action and the delivery of a range of services via multi-agency
partnerships. Effective multi-agency partnerships are key to delivering
an appropriate response to domestic abuse both within and beyond
the criminal justice system. For example, independent domestic vio-
lence advisors (IDVAs) are key to the criminal justice response and the
delivery of a range of support services to victims. All IDVAs receive
specialist nationally accredited training that allows for a more in-depth
understanding of domestic abuse risk factors; they work independently
alongside police and criminal justice agencies to ensure that the focus
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remains on victims; and they are likely to pay more careful attention
to victims’ appraisals of their situation (Robinson and Howarth 2012).
The women’s sector has consistently highlighted the importance of lis-
tening to and empowering victims—indeed, it is also considered that
victims are fairly successful at assessing their own risk (Bowen 2011).
Whilst studies suggest that engagement with an IDVA might deliver
improvements in safety, the extent to which partnerships such as this
are considered effective will depend largely on local and organisational
arrangements. As such, it is essential to conduct professional evaluations
of all initiatives which aim to reduce the risk of harm to DV victims.

The police are in a unique position, being the only helping agency
open 24 hours a day and having the power to physically intervene in
incidents of domestic violence where necessary. Therefore, understand-
ing how the police assess and respond to risk is crucial. Whilst endeav-
ours to improve on the first response by officers are essential, it is also
widely acknowledged that ongoing support of survivors is necessary
in preventing further incidents of violence. Effective multi-agency
partnerships are now widely acknowledged to be key in the manage-
ment of ongoing risk to survivors of domestic violence. For example,
Independent Domestic Violence Advocates (IDVAs) were introduced by
the government in 2005 to support survivors through the criminal jus-
tice system, whilst offering a range of practical support in assessing and
lowering risk. Whilst IDVAs are now available in almost every locality
nationally, the origins of domestic violence advocacy can be found in
localised, collaborative initiatives between feminist organisations and
the criminal justice system. Aside from IDVAs, collaboration between
the women’s sector and the criminal justice system has given rise to a
number of innovative criminal justice programmes, which will be the
focus of the last section of this chapter.

This section will focus on the work of Standing Together Against
Domestic Violence (hitherto Standing Together), a feminist organisa-
tion that has pioneered local partnerships. Standing Together’s crim-
inal justice projects were inspired by similar endeavours in Duluth,
Minnesota (the Duluth Programme), which provided a blueprint for
women’s organisations work with the criminal justice system to address
domestic violence. The authors of the programme proposed that each
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stage of the criminal justice system and its policies could be reshaped to
ensure survivor safety and perpetrator accountability. The research dis-
cussed later in the chapter involves an evaluation of Standing Together’s
initiatives: the Specialist Domestic Violence Courts (SDVCs) based in
West London and the Impact Project based in Hammersmith Police
Station. In developing such initiatives, Standing Together has sought
to transform the reputation of the criminal justice system and utilise it
to protect survivors and hold perpetrators to account. Since Standing
Together launched the second SDVC nationally 2013, there are now
137 in England and Wales.

In the somewhat brief discussion of responses to domestic abuse thus
far, we can appreciate that there have been a range of developments that
might be considered improvements. However, there is still a way to go
in the improvement to services and development of effective strategies,
within and beyond the criminal justice system, that work to reduce the
risk of harm to victims. The following three sections discuss current
research projects highlighting a range of key issues in predicting, assess-
ing and responding to domestic abuse risk. Each of the projects aims to
add to the knowledge base of ‘what works™ in responding to domestic
abuse.

Predicting Domestic Abuse in Essex

Essex is a large police force area (comprising Essex County and
Southend and Thurrock Unitary authorities) with a population of
1.725 million and a mixture of rural, urban and coastal areas. In terms
of income, the area is diverse, with the most deprived area in England
and Wales being in Tendring district and some of the most affluent
areas in the country in Uttlesford. In 2014, Essex was one of four areas
to pilot the Department for Communities and Local Government
(DCLG) Whole Place Community Budget (WPCB). The aim of the
WPCB was to trial a new way of working which involved integrating
public service delivery—working across agencies, rather than on spe-
cific organisation-led programmes or projects. The pilots aimed to
identify services that were fragmented and high cost, shifting the focus
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from organisational responsibility to a pooled response. The pilots
were driven by an economic motivation to maximise provision whilst
cutting duplication and waste with a focus on early intervention and
action (Local Government Association [LGA] 2015). In Essex, reducing
domestic abuse was identified as one of the work streams.

The starting point in this work stream was to research what was
already known about the extent of domestic abuse in Essex. It quickly
became apparent that there was little information concerning the true
scale of the problem. Service delivery was largely based upon police
statistics, with figures augmented to account for those who had not
reported their abuse to the police, based on multiplying the figure
that reported to the police by the CSEW percentage non-reporters.
Assumptions were made that those who reported their abuse to the
police were the same in characteristics to those who had not. Between
November 2011 and December 2014, there were 88,136 incidents of
domestic abuse reported in Essex. Within this time, there were 46,871
victims, with 34% of victims reporting more than one incident.

It was from this initial research that two policy questions emerged.
Firstly, where should Essex County Council focus their resources and
services to have the most impact in reducing domestic abuse? This ques-
tion sought to identify whether a blanket policy across the whole geo-
graphic area should be used, or whether a more targeted response would
be more effective in reducing the problem. Secondly, can Essex County
Council rely on Essex Police recorded crime data to predict the service
requirements of those who do not report their abuse to the police? This
questioned the assumption that those who report their abuse to the
police share the same characteristics and have the same needs as those
who do not.

These policy questions focus on individual- and neighbourhood-level
predictors of abuse, but with little previous research at the neighbour-
hood level, it was not known how valuable they could be in identifying
risk. And this leads on to a third research question—are individual or
neighbourhood variables better at predicting domestic abuse?

In order to consider these questions, a range of methods were used
to reflect the different levels. At the individual level and family level,
more traditional statistical models, including logistic regression, were
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used to see whether factors such as gender, age, ethnicity and responses
to the DASH (Domestic Abuse, Stalking and Honour-Based Violence
risk assessment tool) can predict domestic abuse and reporting patterns
(the DASH is discussed in more detail on page 15). One of the difhicul-
ties in finding predictors of police-reported domestic abuse at the indi-
vidual level is that these are only the known cases. There is no baseline
for comparison with those who do not report their abuse to the police.
Therefore, a proxy measure of repeat victimisation was used. The ration-
ale for this is that it is likely that victims of more serious incidents or
abuse that is escalating are more likely to have been to the police more
than once. Of course, the caveat to this could be that a victim has a bad
experience with the police and will not report to them again.

At the neighbourhood level, models were produced using a
Geographic Information System (GIS) to predict the rate of domestic
abuse in each census Lower Super Output Area (LSOA), each represent-
ing a population of approximately 1500 people.

A GIS not only offers the ability to map the location of crime but
also allows researchers to predict where crime is most likely to be con-
centrated in the future. This type of modelling has been applied to other
crime types but not domestic abuse. The most promising geographic
predictive models have used multiple variables to predict future crime
rates (Chainey and Ratcliffe 2005). These variables include structural
and cultural factors that are available at the neighbourhood level. In this
research a methodology called Geographically Weighted Regression was
used (Fotheringham et al. 2002).

Individual, Family, and Interpersonal-Level Risk

Early research findings do not challenge the widely held view that
domestic abuse is a gendered issue, with 72% of Essex Police victims
being female, which is slightly higher than the 67% reported to the
CSEW (Flatley 2016). When looking at the number of victims, rather
than incidents, the proportion of female victims increases to 78%, with
the majority aged between 15 and 49, and the peak age for both male
and female victims being 20-24.
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Victims classified as white European experienced 89% of abuse
for both males and females, followed by those recorded as African/
Caribbean and those of unknown ethnicity. Analysis of victim’s ethnic-
ity has been made difficult as the classification used by the police does
not align with the census ethnicity classification, making it challenging
to identify ethnicities where domestic abuse is more prolific.

For instance, the North London Domestic Violence Survey found
understanding of domestic abuse among black African and black
Caribbean respondents to be polar opposites, with black African’s
having the lowest level of recognition among any ethnicity and black
Caribbean the highest (Mooney 1999). The IC codes used by the police
combine the two ethnicities creating an ecological fallacy and no real
understanding of the individual ethnicities.

Examining the relationship between victim and perpetrator offers
some quite different victim typologies to that found when focusing on
the whole incident dataset. The gendered nature of abuse is very clear
for partners and ex-partners, but less so for other relationships, such as
those between children and their parents and those between siblings.

Referring to the conceptual model of Beyer et al. (2015) that frames
this analysis there are still gaps in our understanding of individual-level
factors, the police data do not have attitude data or individual’s health
or social history. It has, however, identified significant variables, particu-
larly gender. As the conceptual models suggest, multiple factors across
different levels contribute to domestic abuse. The next step was to look
at contextual factors at the neighbourhood level.

Neighbourhood Level

Initial findings from neighbourhood-level analysis in Essex are that 81%
of the domestic abuse rate can be explained using all of the following
variables: the anti-social behaviour rate; income; health, barriers to
housing and living environment deprivation scores; the proportion of
Black, Asian and Minority Ethic (BAME) population; population den-
sity; and the proportion of young people in a neighbourhood. What is
also interesting is that the relationship between each of the variables is
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not geographically consistent, with variables having more influence on
the rate of domestic abuse in some areas and less in others, whilst some
of the relationships between variables are negative in some areas and
positive in others. For example, a higher proportion of young people
predicted a higher domestic abuse rate in some areas and but a lower
one in others. These findings have clear implications for targeted policy
interventions.

The next step is to test this model with data from other agencies,
including the NHS and Children and Family Court Advisory and
Support Service (CAFCASS), to identify whether the predictors also
apply to those who have not reported their abuse to the police. The
early findings have found predictors at both the individual and neigh-
bourhood levels and a further step that can now be taken is to see
whether a multilevel model, which factors in both levels, is the best
overall predictor of the risk of domestic abuse.

With an increased understanding of the predictors, appropriate
mechanisms can be designed to try to encourage at-risk populations
to report to the police and to overcome barriers that may deter victims
from talking to others about their abuse. One of these barriers could
be the experience that victims have when reporting to the police and
the next section will explore the ways in which front-line police officers
interpret and manage risk.

Improving Police Responses to Domestic Abuse

It is vital that victims receive appropriate levels of protection and sup-
port from the police if further incidents of domestic abuse are to be
prevented and perpetrators held to account. We know that victims do
not always receive an appropriate and/or effective response from the
police, leaving scope for improvement. It is within this context that the
research discussed in this section was planned. Its key purpose has been
to review the policing of domestic abuse in Essex and consider some
of the issues that affect police response. Full access to police files and
processes was granted allowing for an in-depth qualitative analysis of
policing activity in relation to domestic abuse. The work adds to current
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efforts to improve performance by aligning, more closely, ‘what police
do’ with ‘what victims need’. The project is by no means complete, and
a great deal of work is yet to be done to meet the aims and objectives.
However, at this stage, it is possible to discuss some of the key areas of
consideration in relation to risk assessment and risk management.

Policing Domestic Violence—Risk

Undoubtedly, responding to calls for help in relation to domestic abuse
presents considerable challenges to police services, especially in assess-
ing and managing risk. Many organisations, including the police, now
use a standardised model for identifying, assessing and managing risk
in relation to domestic abuse. The DASH model (2009) was accred-
ited by the Association of Chief Police Officers (ACPO) in 2009 and
is now used by most police forces, as well as some partner organisations
across the UK, thus, achieving a level of consistency in terms of shar-
ing knowledge about risk within and between agencies. The DASH risk
assessment tool consists of screening questions, which assist with iden-
tifying and assessing risk. The DASH, according to Richards (2016),
has been built on good practice (including other evidence-based risk
models such as SPECCS + Risk Identification), and the risk factors that
are included are derived from extensive research on a range of domes-
tic abuse incidents and multi-agency Domestic Homicide Reviews
(DHRs—introduced by section 9 of the Domestic Violence, Crime and
Victims Act 2004). Despite developments in terms of the definition and
legislation regarding domestic abuse since 2009, the DASH risk assess-
ment tool has remained largely unchanged and unchallenged since its
introduction. The College of Policing admit that they have ‘found no
research or evaluation to support the adoption of any one particular
risk assessment tool over another’ (College of Policing 2016) and so the
DASH model continues to be widely used and supported by practition-
ers in the field. At the time of writing, the DASH is currently under
review, and some discussion of the expectations and achievements in
terms of police risk assessments has already been published (see Ariza
etal. 2016). It remains to be seen if this will result in any significant
changes to the process of risk assessment for the police.
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At this point, it would be helpful to consider Hoyle’s (2008: 326)
summary of the process of risk assessment and risk management for
domestic violence:

Risk assessment processes in domestic violence cases are focused on the
medium and long-term, as much as on responding effectively at the
scene. They are based on the need to secure victims’ safety, better manage
potentially lethal situations, and to gather and make sensible use of intel-
ligence. They are aimed at preventing serious injury and death by putting
into place a risk management plan. The main purpose of risk manage-
ment and assessment is to improve the protection and interventions for
families who are experiencing domestic violence and to target those inter-
ventions on those cases that need them most because they present the

highest risk.

Thus, the purpose of police risk assessments is to offer a level of pro-
tection that is in line with the level of risk—with a particular emphasis
on ensuring that resources are directed towards those that are deemed
to be high risk. It may then be argued that the process of risk assess-
ment may be something of a ‘rationing device’ (Radford and Gill 2006)
rather than a means of putting effective strategies in place that might
offer an appropriate level of protection to a// victims, not just those who
are judged to be high risk.

Offering an appropriate level of protection to all victims whilst
responding to increasing domestic abuse incidents is a challenge for
all police forces. It is important to acknowledge this, particularly in
the current climate of cuts to police budgets and multi-agency domes-
tic abuse services in general. The impact of this on victims is a cause
for concern, as calls for help in relation to domestic abuse are increas-
ing nationally. Despite domestic abuse still being significantly underre-
ported, there has been a rise in police-recorded domestic abuse. There
was a 23% increase in England and Wales in the 12 months to June
2016—in Essex there was an increase of 24% in police-recorded domes-
tic abuse representing 12% of all recorded crime in Essex. At the same
time, the Essex Police budget has been cut significantly and the work-
force has been reduced by 17% since 2010 (HMIC 2017). This is likely
to have a negative impact upon domestic abuse responses, as well as
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other areas of policing activity where there are risks to vulnerable vic-
tims. This research has found that officers in Essex are frustrated with
what they perceive to be a lack of resources for responding to domestic
abuse. In particular, officers are concerned about the time it may take
them to respond to a domestic abuse incident whilst they are also being
directed to their next job which might also involve vulnerable victims—
one officer referred to this as being a ‘slave to the radio’ (comment from
front-line officer 2016). It is perhaps not difhicult to see how risk assess-
ments and risk management may be planned with resources in mind,
rather than the needs of victims being the primary driving force behind
decision-making.

A lack of resources is far from being the only issue. In 2015, Essex
Police were judged to be ‘inadequate’ in the HMIC PEEL effectiveness
report in relation to vulnerability, ‘because it was failing to properly
support and safeguard vulnerable people’; however, following a revisit
in 2016, it was deemed that there had been ‘significant progress and
a complete change of mindset and approach to vulnerability’ (HMIC
2017: 41; emphasis added). Policing is particularly resistant to change
(College of Policing 2015), so to declare a ‘complete change of mindset’
in such a short period of time is perhaps overstating the extent of the
progress made. However, this research suggests that Essex Police have
taken significant steps towards improving their performance in relation
to recognising and responding to vulnerability generally. The extent to
which this has a real impact upon day-to-day operational processes and
the front-line response to domestic abuse is less clear. There is evidence
of a lack of knowledge and understanding in some areas of domestic
abuse policing. The HMIC also found ‘instances of officers undertaking
roles and investigations for which they were not qualified or trained and
with little obvious support from more experienced colleagues’ (HMIC
2017: 47). To encourage meaningful change from the bottom-up,
front-line officers require a high level of knowledge and understanding
in terms of confronting domestic abuse and, more specifically, the needs
of a diverse range of victims. More in-depth training could be provided
to develop confidence and professional judgement to keep front-line
officers up to date with developments in terms of awareness, policy and
practice.
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Policing Domestic Abuse—Professional Practice

A reading of the domestic abuse policy of any of the 43 police forces
in England and Wales will reveal a well-informed professional approach
towards responding to domestic abuse. Indeed, they are all guided by
and expected to have regard to Authorised Professional Practice (APP)
on domestic abuse, developed and owned by the College of Policing
(College of Policing 2016). The APP on domestic abuse includes a com-
prehensive section on ‘Understanding risk and vulnerability in the context
of domestic abuse’ which covers risk identification and assessment as well
as risk factors and vulnerabilities that may be associated with domes-
tic abuse. It also highlights particular issues affecting certain groups of
victims as well as the different kinds of relationships within which the
abuse may occur. Whilst the College of Policing acknowledge that there
may ‘be circumstances where it is perfectly legitimate to deviate from
APP’, they also state that there must be ‘a clear rationale for doing so’
(College of Policing 2016). This may be considered a reminder to all
officers and staff that decision-making processes require accountability,
particularly if they are to depart from APP. In public protection train-
ing and professional development sessions at Essex Police, officers were
concerned that there should be a policy for any action they were being
advised to take, with one officer (sergeant) stating ‘the police are most
scared of the police’. Others expressed frustration with going against the
wishes of victims, as well as being restricted in terms of applying what
they deemed to be their own professional judgement. Developments
in policing, such as the introduction of APP frameworks, national risk
models (e.g. DASH 2009) and recording protocols (National Crime
Recording Standards introduced in 2002), do indeed have the poten-
tial to limit the opportunity for officers to exercise discretion in their
response to domestic violence. But perhaps with good reason!

The factors that influence officers” decision-making in their responses
to domestic violence are less clear. However, as argued by Ericson and
Haggerty (1997): “The conventional sociological wisdom is that the
most influential rule-structure is the one provided by the occupational
culture of fellow officers’ (Ericson and Haggerty 1997: 31). Indeed,
decades of research on police culture refers to the ‘uninformed and
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sexist attitudes of officers’ (Myhill and Johnson 2015: 4) and the neg-
ative impact this has on responses to domestic abuse (Hanmer et al.
1989/2013; Loftus 2009). It is known that domestic violence has long
been viewed by officers as ‘rubbish’ work (Loftus 2009) or not some-
thing they should have to deal with as ‘crime fighters’. In a domestic
abuse training session, a front-line officer declared ‘we are not social
workers’. Unsurprisingly then, police discretion, particularly in relation
to domestic abuse, is an issue that is still ‘hotly contested” (Myhill and
Johnson 2015: 2).

Well-designed, well-informed, evidence-based policies may go
some way to counteracting the more negative aspects of police cul-
ture and reduce the likelihood of poor judgement. However, the
complexities of intimate and familial relationships and the unique
circumstances behind each call for help might not always fit with
standard operating procedures (SOP) and/or APP frameworks.
Furthermore, it is important to note that the DASH risk assess-
ment model should not be based entirely on actuarial calculations
(i.e. number of ‘yes’ responses to questions regarding risk factors).
Ultimately, the final decision as to the risk grading, as well as the
level of protection to be offered to victims, often lies with the
attending officer/s. For those victims who are deemed to be high
risk, secondary risk assessments are likely to be carried out by more
experienced staff in dedicated domestic abuse units, but this activity
varies across police forces, as does the level of expertise. As such, it
is imperative that officers make an informed decision based on pro-
fessional judgement. The extent to which professional judgement is
applied will depend on the level of knowledge, skill and experience
of each involved. Victims are unlikely to engage with oflicers if they
feel there is a lack of understanding and empathy, thus, diminishing
the officers’ capacity to gain the information required to make an
informed judgement about risk. Victims are ‘experts by experience’,
and as suggested above, they are found to be particularly successful
at judging their own risk (Bowen 2011). Front-line officers need to
feel confident that they have the knowledge and skills to encourage
victims to share their experiences. Through listening to the voices
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of victims, officers are likely to learn more about the risk involved
in each incident of domestic abuse. Independent Domestic Violence
Advisors may take a more effective approach by encouraging victims
to speak about their experiences, engage with safeguarding proce-
dures and support prosecution. There is also evidence to suggest that
practitioners from outside support agencies consider a wider range
of factors than the police in assessing risk for domestic abuse vic-
tims (Robinson and Howarth 2012), and the following section looks
more closely at the collaboration between women’s services and the
criminal justice system and the effectiveness of this approach.

A Women'’s Sector and Criminal Justice System
Alliance: A Strategy Against Domestic Abuse

In the late 1980s and early 1990s, parts of the feminist movement
against domestic abuse drew attention to the criminal justice system as a
potential remedy in risk management. It was felt by some that the inad-
equate police response (as discussed above) could be reformed, so that
a safer justice system be utilised as part of a wider strategy to challenge
male domination in the home. Those feminists who looked to crimi-
nal justice reform were particularly concerned about the ongoing risk to
survivors who were unable or unwilling to flee to a refuge, who invar-
iably remained in the community, where their perpetrator may have
free and uninterrupted access to re-abuse them. If done properly, it was
argued, the police and courts have the potential to lower risk to women.
This would be done by physically removing perpetrators from the scene
through arrest and then applying sanctions at court to prevent repeat
incidents (Shepard and Pence 1999).

Feminist activists and researchers have successfully won acknowl-
edgement in policy and law, highlighting the importance of an ade-
quate response to domestic abuse. The most significant policy change
came in 2005 when the government announced a roll-out of SDVCs
and Independent Domestic Violence Advocates (IDVAs) through
its National Domestic Violence Delivery Plan in England and Wales
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(Home Ofhice 2005). This marked a significant shift in policy and prac-
tice on a national scale. However, this was the culmination of many
years of local feminist organisations collaborating with the police and
courts, to establish system reform that aimed to increase support to sur-
vivors and hold perpetrators to account.

Standing Together Against Domestic Violence was the organisation
under the focus of the research discussed in this section and opened
one of the first SDVCs nationally in 2002 in West London and opened
a second in Westminster in 2013. The first SDVC opened in 1999 in
Leeds, and there are now 137 such courts in England and Wales.

From the beginning, the overarching goals of the Standing Together
courts were to utilise a multi-agency framework to implement safety
measures, as well as to increase the number of perpetrators being held
to account through successful prosecutions. Whilst largely successful in
both, it was felt that improvements could be made on the second goal
through the enhancement of evidence gathering from the police before
cases come to court. It was on this basis that The Impact Project was
launched at Hammersmith Police Station in 2015. The aim of the ini-
tiative was to increase the number of successful convictions by locating
domestic abuse specialists in the police station to review cases for evi-
dence as well as offer on-site support to survivors through an IDVA.
However, the focus of this section will be based on the SDVCs, as it is
here where the most significant decisions are made regarding immediate
and medium-term risk.

The research, conducted over three years, consisted of court obser-
vations, analysis of case studies and interviews with members of
staff from all agencies involved. The data yielded then underwent an
Intersectionality-Based Policy Analysis. This involved utilising the con-
cept of intersectionality to locate survivors (with particular attention
towards those marginalised through power structures, i.e. ‘race’, migra-
tion status or social class) and the likely impact of these criminal justice
initiatives in their lives. An additional point of analysis involved iden-
tifying power structures between survivors, local domestic abuse ser-
vices and national justice agencies, and the power relations between and
across all three. As such initiatives are relatively new and even the most
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pioneering among them have taken years to settle into permanency,
research that seeks to understand whether this strategy is one that may
work for survivors from all communities is vital.

Specialist Domestic Violence Courts

Specialist courts were first established in the USA in the 1980s, but
similar initiatives have since been introduced in Canada, Australia,
South Africa and the UK. The strategy has been utilised most com-
monly where traditional adversarial approaches have been deemed inef-
fective in cases such as drugs offences and domestic abuse (Casey and
Rottman 2003).

In the UK, the SDVC programme involves dedicating one court-
room, one day a week to be used for domestic abuse cases. These cases
are siphoned off to focus resources. In the courts under examination
by this research, domestic abuse cases are discussed every Wednesday.
A specially trained, dedicated prosecutor whose sole focus is on domes-
tic abuse cases presents to the magistrates. The magistrates or District
Judges are selected from a pool of those who are trained to deal with
such cases and the dynamics of domestic abuse. To the side of the court
sits an IDVA, making a note of important updates that need to be fed
back to the survivor and communicating safety needs to the court. She
will also be made available to support any survivors who come to the
court to give evidence in a trial, who are unsupported by a domestic
abuse service. The probation officer also sits in the court and will have
been trained in making recommendations in collaboration with the
other stakeholders with a view to managing risk. Lastly, the coordi-
nator is employed by Standing Together and oversees all proceedings,
monitoring and addressing any ongoing problems, whilst facilitating
information sharing between agencies. Standing Together has provided
the training to all stakeholders in the SDVC. From observations of the
court in process, it is clear that a great deal of information is shared
between the partners and this information is used to make decisions
based on 7isk, as illustrated by the case study below.
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Case Study

Hammersmith SDVC

A defendant has been brought to court after a night in custody fol-
lowing an arrest for common assault. His defence solicitor makes an
application for unconditional bail. The police have provided the prosecu-
tor with an antecedents report and call-out history, which shows several
police call-outs to the address and a previous case of common assault that
was discontinued at trial. The IDVA passes information, via the coordina-
tor informing that whilst the defendant was on bail for that offence, he
breached bail on a number of occasions, but that went unreported. This
information had come from a phone call with the survivor that morning.
That is put in the magistrates bundle but is not reported verbally in open
court, to protect the survivor. The magistrate asks the prosecutor if a risk
assessment has been completed. The prosecutor looks through his bundle
and confirms that the police completed a CAADA DASH (now Safe Lives)
risk assessment at the scene and the resulting score.

In this setting, the courtroom was a complex but proactive multi-agency
forum, in which each agency was expected to have come to court pre-
pared and with the relevant information to hand. Each agency has spe-
cific access to intelligence, ranging from antecedents to the expressed
concerns of the survivors. The SDVC has laid out procedural expec-
tations for all to follow, meaning that the responsibility to investigate,
enquire and gather information about risk lies with the professionals in
the courtroom. The role of the court coordinator is to provide assurance
of accountability, and where there is a failure to maintain procedures,
the relevant agencies will be challenged in the out of court steering
committee. This level of attention to detail and risk was identified as
a theme in all the observed cases in the courts, including first appear-
ances, trials and at sentencing.

The role of the IDVA is particularly crucial in bridging the gap
between the complexity of the court and the inexperience of the sur-
vivor. Research has found that less educated women having their cases
heard in traditional court settings often feel the process is so mystify-
ing that they have no understanding of the options available to them
or the consequences of any decisions made (Miller 2005). Through the
IDVA the survivor is able to communicate her safety concerns, and the
IDVA, being more familiar with the court process, is able to navigate
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it in a way that ensures the safety of the women. In cases observed for
this research, the IDVA was seen making phone calls before and after
the court session, ensuring that she was updated on all proceedings as
soon as possible, and had the opportunity to feed in relevant informa-
tion right up until the moment the court session opened. The survivor
did not need to take any obvious part in proceedings, as she will not
be named in open court and does not need to attend. Yet she remains
central to proceedings covertly. Such a programme provides more safety
options to survivors, especially those who might not otherwise be able
to successfully navigate such an institution to focus on her interests.
Whilst the SDVC programme demonstrates real potential in placing
more power in the hands of survivors to influence and understand court
proceedings, investment in a criminal justice remedy was not without
its flaws. As discussed above, a criminal justice strategy on domestic
abuse often relies on increasing the arrest rate of perpetrators, usually
involving mandatory or pro-arrest policies. However, an unexpected
consequence of such policies has been a significant increase in the num-
ber of women arrested for domestic abuse (Hester 2009). Although
women certainly do perpetrate violence in the home, the steep increase
has generally been attributed to the phenomenon of ‘mutual arrest’” or
‘cross fillings’ that has been identified as a problem associated with new
mandatory arrest policies (Buzawa and Buzawa 1990; Chesney-Lind
1997; Greenfield and Snell 1999). Here, the police may arrest both
parties if they are unable to discern who the perpetrator is, or in some
cases, the perpetrator is successfully able to manipulate the criminal jus-
tice system to arrest his victim (Chesney-Lind 1989; Miller 2005).
There were examples of such cases coming through the SDVC, with
practitioners sometimes identifying a woman being prosecuted as more
likely to be the victim than the perpetrator. One practitioner identified
a case in which a female defendant, who was probably the survivor of
the abuse, was brought before the court as a defendant. She felt that the
bail conditions and an eventual conviction actually helped the survivor
to end the abusive relationship. It has been argued that increasing crimi-
nal justice initiatives at the same time as shrinking welfare provision has
seen a ‘punitive turn’ in the way social problems are dealt with. Where
housing, benefits and community services were previously the main
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means of addressing this, increasingly it is the police and court that do
so, with the additional imposition of sanctions and punishment—even
of survivors of abuse (Bumiller 2008; Sweet 2016; Richie 2012).

Reliance on criminal justice sanctions being placed on perpetrators,
as well as survivors, as a method of risk mediation has been referred to
by some as ‘carceral feminism’ (Richie 2012; Sweet 2016). It may be
that as welfare provision dwindles, concurrent investment in criminal
justice initiatives is leaving some practitioners, perhaps understanda-
bly, to look pragmatically at what is left to prevent further incidents.
However, understanding this from an intersectional perspective, we can-
not assume that all survivors are equally likely to fall foul of initiatives
devised to support them. For example, research has shown that women
of colour that come into contact with the criminal justice system face
significantly more punitive responses compared with white women
at every stage, with women of colour more likely to be arrested and
charged with more serious offences and to be prosecuted, convicted,
and to serve time in prison (Chesney-Lind 1997; Greenfield and Snell
1999; Miller 2001; Allard 2002; Uhrig 2016).

Therefore, whilst the SDVC programme certainly has the potential
to offer some survivors empowerment and safety through the crimi-
nal justice system, we must be cautious. The criminal justice system is
certainly not experienced as a liberating institution by all survivors of
domestic abuse. For some, contact with the police may increase their
risk rather than lower it, especially if the justice system is unwittingly
being utilised by perpetrators to further abuse women. Additional to
this, if an increase in criminal justice initiatives is accompanied by the
severing of all other routes to a life free from abuse, the gains made by
the SDVC programme may be undermined by an overreliance on puni-
tive remedies.

Conclusion

As stated above, we have come a long way in terms of working towards
a more appropriate response to domestic abuse. Yet there is also still a
long way to go to ensure that we are giving all victims the opportunity
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to speak about their experiences in a context where they are going to be
offered the guidance and support they need, as well as a criminal jus-
tice response that addresses the harms they have endured. This can only
be achieved through coordinated action by key services and continued
efforts to consider ‘what works’ in terms of responding to domestic
abuse. It is regrettable that many feminists, academics, activists, wom-
en’s groups, campaigners and victims are still experiencing some of the
same issues they were in the 1970s/1980s. Academic research, such as
the collaborative projects highlighted here, can open up the opportunity
for all those currently involved to learn more about ‘what works’ and
has the potential to drive further improvements in domestic violence
responses. The three projects highlighted here represent just a fraction
of the research undertaken by women, for women, to improve the expe-
rience of women in the criminal justice system. It is through learning
more about women’s experiences within the criminal justice system and
beyond that we are likely to improve the response to domestic abuse for
all victims.
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Criminalising Neonaticide: Reflections
on Law and Practice in England and Wales

Karen Brennan and Emma Milne

Introduction

Ruth Percival, a 28-year-old woman, gave birth to her son on the toilet
in her home in November 2014. The child was born with the umbil-
ical cord wrapped around his neck and was reported by Ruth’s father
to have ‘appeared “sallow and lifeless” and he thought was “obviously
deceased™ (7he Telegraph 2017). Ruth and her father were initially
arrested on suspicion of murder and conspiracy to conceal the birth of
a child. Over two years later, both charges were dropped, and Ruth and
her father were arrested on suspicion of child neglect; later this charge
would also be dropped. Despite a prolonged investigation and several
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post-mortems, the cause of death of the baby boy remained ‘unascer-
tained’. A coroner’s inquest, conducted almost two years after the
death of the child, was halted when the coroner decided to adjourn the
inquest and refer the case to the Director of Public Prosecutions; con-
sequently, Ruth and her father faced a third criminal investigation over
the death of the baby. The referral came after three medical profession-
als presented evidence at the inquest that the baby had been born alive,
suggesting that he could have survived if the correct medical attention
had been given. Dr. Ruth Gottstein, a consultant neonatologist, told
the court ‘If resuscitation had been initiated, I think the baby would
survived’ (Parveen 2016). Further suspicion was aroused following evi-
dence that Ruth had placed the baby in the outside bin (Ruth and her
father denied this); that paramedics had not been called immediately
following the birth; and that the child’s body was left alone in the house
whilst Ruth and her father attended a previously arranged doctor’s
appointment after cleaning the blood from the bathroom floor. The
investigations into the birth and death of Ruth’s child ended after 28
months, when the Crown Prosecution Service (CPS) decided that there
was ‘insufficient evidence to provide a realistic prospect of conviction
for a criminal prosecution’ (7he Telegraph 2017).

This case illustrates some of the typical features of the phenomenon
of ‘neonaticide’, newborn child killing: a single woman experiencing
an unwanted pregnancy and giving birth alone, resulting in the death
of her baby. Such cases are unusual in Western modern society and are
emotionally distressing for the public and professionals. The Percival
case also highlights a number of issues with regard to criminalising
women whose babies die at birth. First, it highlights the efforts of the
police and CPS to investigate this particular case with the aim of initiat-
ing prosecution, despite the limited evidence available to them. Second,
it demonstrates that there are limits to the reach of the criminal law in
cases involving the deaths of neonates following ‘secret’ births. Finally,
the case raises questions about the purpose and appropriateness of crim-
inalisation in cases of maternal neonaticide.

The purpose of this chapter is to examine these issues, and to this
end, we do the following: first, we provide an outline of the literature
on the circumstances and incidence of neonaticide; second, we discuss
some of the problems that arise in connection with convicting women
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of criminal offences, particularly homicide crimes, when their babies die
following a ‘secret birth’; third, we briefly outline what we know about
criminal justice practice in these cases, and, finally, we offer some reflec-
tions for future research and practice.

What Is Neonaticide?

The term ‘neonaticide’ was first used by Resnick (1969, 1970) to
describe the killing of an infant within the first twenty-four hours of
life. Resnick and others argue that it is a distinct form of child hom-
icide. It is usually committed by the mother in the context of an
unwanted pregnancy (d’Orbdn 1979; Friedman and Friedman 2010;
Meyer and Oberman 2001; Porter and Gavin 2010). The term neonati-
cide is widely used within medical, legal, psychiatric, psychological and
criminological literature, and many attempts have been made to under-
stand its causes and consider prevention.

It is difficult to determine the rate of neonaticide. Scholars have
commented on the inaccuracy of official statistics; Wilczynski (1997)
argues there is a large ‘dark figure’ of child killing (victim aged under
16 years), estimating that true incidents of child homicide are 3—7 times
higher than official statistics report. In the UK, no official record of
how many children are killed within the first day of life is kept. The
Home Office records the number of homicides that occur each year in
the Homicide Index. However, as we discuss below, proving a homi-
cide has occurred can be very difficult in cases of neonaticide. In some
cases, the death of a foetus/newborn child may be recorded under the
criminal offence of concealment of birth (COB). Section 60 of the
Offences Against the Person Act 1861 (OAPA) makes it an offence to
conceal the dead body of a baby in order to conceal the fact the infant
had been born; it is irrelevant for the purposes of conviction how and
when death was caused. Therefore, cases of suspected COB may also be
cases of neonaticide. Due to the close connection between COB and
newborn homicide (Milne forthcoming), it is possible that some deaths
will be recorded in both the Homicide Index and the police recorded
statistics for concealment, producing a duplicate count. Despite the
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shortcomings, the data presented in Table 5.1 offer the most compre-
hensive picture of known neonaticide cases, and taken together, the
average is 7 deaths per year. Drawing upon Wilczynski’s (1997) conclu-
sion that actual figures are, at least, three times higher than official sta-
tistics, the possible number of neonaticides to occur each year is 21.!
Neonaticide is almost exclusively committed by women. Much of
the literature constructs a stereotype of the neonaticidal woman: she is
young, often a teenager, single, lives with her parents, comes from a low
socio-economic background and has few economic, social or emotional
resources to deal with a pregnancy (See Alder and Baker 1997; Craig
2004; d’Orbdn 1979; Resnick 1969; Porter and Gavin 2010). Such
women have also been described as ‘passive’, not taking active steps to
address their pregnancy (Spinelli 2003; Beyer et al. 2008; Amon et al.
2012). However, not all women fit the stereotype. For example, perpe-
trators older than teenagers have been identified in numerous studies.

Table 5.1 Estimated number occurrence of neonaticide 2002/2003 to 2015/2016

Year Offences currently Police recorded crime: Total
recorded as homicide, vic-  Concealing an infant death
tims one day old or less? close to birthP

2002/2003 3
2003/2004 2
2004/2005 0
2005/2006 0
2006/2007 3
2007/2008 1
2008/2009 5
2009/2010 0
2010/2011 1
2011/2012 1
2012/2013 1
2013/2014 2
2014/2015 1
2015/2016 2
Annual mean 2

QA UVTUINNUTO OO0 S_OOOON
NUTuh wWoOOoOOoOWwWwWwNWOoO 0o

aData as at 14 November 2016; figures are subject to revision as cases are dealt
with by the police and the courts, or as further information becomes available.
Data obtained from Homicide Index, Home Office

bData obtained from Office for National Statistics (2016)
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A review of coroner’s reports and death certificates in Finland and
Austria conducted by Amon et al. (2012) concluded that perpetrators’
average age was 28. There is also dispute in the literature about perpe-
trators’ socio-economic background. For example, Beyer et al. (2008),
in their review of law enforcement case files in the USA, concluded
that the majority of the offenders were middle class, with only 5 out
of 37 women identified as working class. Similarly, a review of cases in
the USA using newspaper reports, conducted by Meyer and Oberman
(2001), found suspected women came from diverse socio-economic
backgrounds and across ethnic groups. Many studies reported that per-
petrators are not always single, childless or living with their parents.
Amon etal. (2012) noted that 16 of 28 perpetrators were married or
living with a partner and all sixteen reported having sexual relationships
during the pregnancy. Beyer et al. (2008) found that 15 of 40 perpetra-
tors had experienced previous pregnancies.

One similarity between cases of neonaticide is that women keep their
pregnancy secret from the wider world and specifically from the indi-
viduals around them whose response to their pregnancy they fear, such
as parents, other relatives and partners. In this regard, neonaticide often
follows a concealed or denied pregnancy, a fact which creates difficul-
ties for detection and any subsequent prosecution. Debate exists within
the literature as to the extent to which a woman can be unaware that
she is pregnant. For example, several scholars argue that women in
this situation must have some awareness of their pregnancies, but then
deny knowledge of this to themselves or others (Spinelli 2003; Brezinka
etal. 1994; Miller 2003). Others have argued that there is a distinction
between a woman who knows she is pregnant and thus conceals her
pregnancy from others, and those who have only an unconscious aware-
ness of their pregnancy and so are in denial about its existence (Wessel
et al. 2002; Vellut et al. 2012). Other scholars have also documented the
co-occurrence of denial and concealment, arguing women can experi-
ence both at different times during their pregnancy (Amon et al. 2012;
Meyer and Oberman 2001; Brezinka et al. 1994). From the literature,
it is difficult to conclude the extent to which a woman may be aware of
her pregnancy prior to the onset of labour and subsequent delivery.
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The connection between concealed/denied birth and neonaticide has
led a number of scholars to conclude that concealed or denied preg-
nancy is a risk factor for neonaticide (Beier et al. 2006; Beyer et al.
2008; Craig 2004; Friedman and Friedman 2010; Porter and Gavin
2010). However, as Spinelli (2010) argues, neonaticide is not the usual
outcome for a concealed/denied pregnancy. Data pertaining to the
number of concealed/denied pregnancies each year would support this
conclusion. Whilst we have no accurate figures of the number of con-
cealed/denied pregnancies each year, researchers have estimated that
they occur from one in every 2455 births (study from Germany, Wessel
etal. 2002) to 1 in 1000 (study in France, Pierronne et al. 2002; cited
in Gongalves et al. 2014). Using a study from Wales that concludes con-
cealed pregnancies occur one in 2500 deliveries (Nirmal et al. 20006),
we can estimate that approximately 280 concealed/denied pregnancies
occurred in England and Wales in 2015, based on 700,999 babies being
delivered, live and stillborn (Office for National Statistics 2016). As
outlined earlier in the chapter, we do not know the exact instances of
neonaticide that occur, although approximately seven cases are recorded
each year. Regardless of our lack of certainty in these figures, it is very
unlikely that the rate of neonaticide is close to 280. Consequently, it is
reasonable to conclude that whilst neonaticide often occurs after a con-
cealed/denied pregnancy, a concealed/denied pregnancy is not always a
predictor of risk.

Criminalising ‘Neonaticide’

Whilst the literature may term deaths of babies in the period immedi-
ately surrounding birth as ‘neonaticides’, the criminal law’s approach
is somewhat different. To start with, there is no specific crime of ‘neo-
naticide’. A range of offences which include standard homicide offences
(murder and manslaughter) and specific statutory crimes tailored to
the fact that death occurred in the context of pregnancy and childbirth
(such as infanticide, child destruction, COB) may be used to criminal-
ise women whose infants die around birth. Second, the fact that a baby
dies at or around the time of a concealed and unassisted birth does not
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necessarily mean that the mother has committed any crime. This is the
case even if death is ostensibly due to (morally) blameworthy conduct
on her part, such as an act of violence or neglect to ensure for safe deliv-
ery of her baby. Whether a crime has been committed will depend on
whether the legal requirements for a specific offence have been met on
the evidence available. The criminalisation of women for the deaths of
their babies at birth gives rise to myriad complexities. Many of the dif-
ficulties stem from the law’s distinction between the foetus and a legal
person, and the different levels of protection offered to each. Some of
the issues that arise in connection with criminalising women for the
deaths of their babies at birth will now be briefly explored.

The Born Alive Rule

In everyday language, the terms ‘child’, ‘baby’, and ‘infant’ may be aptly
used to capture the identity and status of those who die around the time
of birth. Legally, however, the situation is complicated by the demar-
cation between the foetus and legal persons that is created by the born
alive rule. Where neonaticide is suspected the law on homicide requires
proof that the victim had achieved legal personhood, that they were a
‘reasonable being in rerum natura’ (Coke 1681, pp. 50-51). This means
that a conviction for murder, manslaughter or infanticide is only possi-
ble if, at the time death occurred, the victim was ‘born alive’.

To be born alive, the body of the infant must be fully expelled
from the birth canal, so that no part of the infant remains inside the
mother, and there must be an independent existence (Davies 1937,
pp- 206-208; Ormerod and Laird 2015, p. 559). Historically, there
was a lack of clarity as to what constituted an independent existence,
there being ‘no authorised definition of live birth in the theory of law’
(Atkinson 1904, p. 134). Questions relating to whether and when the
child had breathed, whether the child had an independent circulation
and whether the umbilical cord had been cut were considered impor-
tant (Atkinson 1904). The current accepted test, stemming from nine-
teenth-century case law, for an independent existence, is evidence of an
independent circulation (R. v. Enoch and Pulley). The umbilical cord
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does not need to be severed (R. v. Crutchley; R. v. Reeves; R. v. Trilloe).
Breathing is a factor to consider, but it is not decisive (R. v Poulton;
R. v. Brain; R. v. Sellis). Whilst the test is now clear, proving that an
independent circulation was established may still give rise to difficulties
(Ormerod and Laird 2015, p. 559).

Where death occurs before a neonate has achieved legal personhood,
no homicide offence has been committed. In such cases, depending
on the factual circumstances involved, the prosecution may be able to
rely on some other offence which does not require the victim to have
achieved legal personhood, such as COB, procuring a miscarriage
(OAPA 1861 s. 58) or child destruction (Infant Life (Preservation) Act
1929, s. 1). However, although each of these offences allows for con-
viction for an offence in the absence of a live birth, they have their own
unique requirements which may on the evidence preclude successful
prosecution.

The relationship between the born alive rule and the other require-
ments for establishing liability for any of the existing homicide offences
might mean that even if a neonate dies after it has achieved legal per-
sonhood, there may be other reasons, connected with the legal distinc-
tion between foetuses and legal persons, which preclude a homicide
conviction. For example, whilst acts done pre-birth which result in the
death of the neonate after a ‘live birth’ will satisfy the actus reus (con-
duct) requirement for murder, problems may arise in establishing the
mens rea (mental fault) for that offence in such circumstances due to the
legal distinction between the foetus and a ‘human being’ (Temkin 1986;
Simester et al. 2016, pp. 375-376; Attorney General’s Reference (No. 3 of
1994)). This can give rise to complex issues that are beyond the scope of
this chapter.

Criminalising Neglect

Cases of ‘neonaticide’ discussed in the literature show that the death of
an infant at the time of birth is not always due to a positive and delib-
erate act of violence (Beier et al. 2006). Neonates may die for a variety
of reasons, including failure to ensure safe delivery by seeking medical
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assistance; failure during an unassisted birth to perform certain tasks to
ensure the survival of the newborn, such as cutting and tying the umbil-
ical cord; mishandling of the neonate during or after birth (e.g. acci-
dental strangulation or suffocation when trying to expel the baby from
the birth canal); and leaving the child to die after birth. There are two
issues that arise in cases where death was not due to a deliberate act of
violence but to conduct which may be termed ‘neglect’. The first issue
relates to restrictions on imposing criminal liability for an ‘omission’
rather than a positive ‘act’. The second is connected with the level of
criminal, as opposed to moral, fault involved, and whether the woman
can be held liable for a homicide offence where death was due to mater-
nal neglect.

First, many of the above examples of neglect involve ‘omissions
rather than ‘acts’. Overall, the criminal law is slow to criminalise indi-
viduals for their omissions. There are some limited circumstances where
the law imposes a ‘duty to act’ and where failure to act may result in
criminal liability being imposed for a crime such as homicide. One of
the well-recognised duties is that which a parent owes to their child
(Simester et al. 2016, pp. 75-76). The issue of whether a woman has
a duty to act with regard to her unborn child, however, is complicated
by the born alive rule. Whilst there are no recent authorities explicitly
on this point, it would seem that the parental duty to act only arises
after the child has been born alive. The older case law establishes that a
decision to give birth alone, and therefore fail to prepare for birth, is not
sufficient to allow for a homicide conviction; neglect before birth does
not suffice, and there must be evidence of neglect after the child is born
(R. v. Knights; R. v. Izod).

In terms of more recent authorities, we must look to the civil
law. In the civil law, rather than criminal, a woman does not owe
her foetus a ‘duty of care’ and therefore cannot be sued by her child
for harm she causes to it through her negligent behaviour whilst
the child was a foetus. The only exception involves injury caused
as a result of a road traffic accident. However, in such instances a
child would claim compensation through its mother’s motor insur-
ance.? In the medical law context, women who have mental capac-
ity can refuse treatment (e.g. a caesarean section), even where this
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carries a risk of death for the foetus/child (St Georges Healthcare
NHS Trust v. S; Cave 2004, pp. 62-74). The Court of Appeal
recently indicated—in a case to do with whether women who cause
serious harm to their foetus (and child) by drinking excessively dur-
ing pregnancy can be liable for a criminal offence under our exist-
ing law—that the approach to the issue of maternal duty of care
towards the foetus in the above civil contexts would similarly apply
in the criminal law (Criminal Injuries Compensation Authority v.
First-tier Tribunal).

Whilst the concept of a ‘duty of care’ in criminal law is not the same
as a ‘duty to act’ (Ormerod and Laird 2015, pp. 638-641), the indi-
cation from the above is that women have no duty to act to protect
their foetus from harm or death and so cannot be liable for homicide
where death was caused by a pre-‘live birth’ omission. In other words,
it seems that a woman has no duty to act with regard to her foetus.
Consequently, she cannot be liable for homicide for an omission made
prior to or during birth which led to the death of the baby, even if death
occurred after a live birth. The issue of criminalising women for the
deaths of their newborn infants as a consequence of their failure to act
appropriately with regard to ensuring the survival and health of the foe-
tus/unborn child highlights moral and legal questions which point to a
tension between maternal autonomy and maternal responsibility. As the
law stands, it seems that autonomy is given greater primacy, even where
this poses a risk to the health or life of the foetus/child born alive.

Second, the question of liability for homicide in the event of the
baby dying as a result of neglect after birth is complicated by the
requirements for mental fault. To be liable for murder, it is necessary
to show an intention to kill or an intention to cause really serious harm
(R. v. Moloney). Cases involving ‘neglect’ would not meet this thresh-
old, though it should be highlighted that a murder conviction can be
sustained on the basis of an omission, for example a failure to care for
the baby (providing this occurred after a live birth), if this was done
for the purpose of causing death or seriously harming the baby. In the
absence of violence, however, it will surely be difficult to prove such
intent, particularly given the woman’s likely physical and mental con-
dition following an unassisted labour. The more appropriate offence to
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charge in cases involving neglect of the baby after birth, where there is
no evidence of an intention to kill or seriously harm, is gross negligence
manslaughter.> However, there may also be problems in securing a con-
viction for that offence because the test for ‘gross negligence’ requires
the jury to consider whether the accused ‘deserves’ to be convicted
(R. v. Adomako, p. 187). This allows for moral rather than legal
judgments about the seriousness of her conduct in the circumstances
involved. As a result, the law lacks certainty—what one jury may con-
sider criminal, another may not (Simester et al. 2016, pp. 419-420).
Certainly, it is feasible that in a case involving the typical neonaticide
facts outlined above, a jury would conclude that the mother does not
deserve conviction for manslaughter.

Impact of Mental State on Mental Fault Requirements

The literature on neonaticide highlights that women and girls whose
neonates die in the context of an unassisted birth may experience par-
ticular effects on their mental state. For example, in some cases, they
may lose consciousness as a result of the physical trauma of an unas-
sisted birth; in others, they may claim that they did not know what
they were doing at the time, or that they experienced a sense of disso-
ciation. In particular, research has shown that women who kill neonates
can experience active fear and cognitive denial of pregnancy. Meyer
and Oberman (2001) argue that this leads women to delay any deci-
sion about the pregnancy until it is too late; consequently, the birth of
the child comes as a shock to the woman who kills from fear and panic
in this situation. Furthermore, it is known for women not to remem-
ber the birth, and some women with a more profound denial will not
recall the pregnancy. Spinelli (2003) draws similar conclusions after
conducting psychiatric interviews with seventeen American women who
were accused of killing their newborn children. Spinelli categorised the
women as having unassisted births associated with dissociative psychosis
in 10 cases, dissociative hallucinations in 14 and intermittent amnesia
delivery in 14 cases. Each woman described ‘watching’ herself during
the birth. Twelve experienced dissociative hallucinations ranging from
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an internal commentary to critical and argumentative voices; 14 expe-
rienced brief amnesia; nine described associated psychotic symptoms at
the sight of the infant. When the women awoke from the dissociative
hallucination, it was to find a dead newborn child whose presence they
could not explain.

The fact that the accused was unconscious, in a dissociative state,
or had some other mental disorder, may affect her criminal liability
in a number of ways. It may, for example, give rise to a defence, such
as automatism, insanity (M ’Naghtens Case (1843) 10 C and F 200;
8 ER 718) or, on a murder charge only, the partial defence of dimin-
ished responsibility (Homicide Act 1957).% In particular, the offence/
defence of infanticide may be used. Infanticide operates as an alterna-
tive to murder or manslaughter in cases where a woman, by a ‘wilful act
or omission’, kills her baby (aged under 12 months) whilst the ‘balance
of her mind was disturbed by reason of her not having fully recovered
from the effect of giving birth to the child or by reason of the effect of
lactation consequent the birth of the child” (Infanticide Act 1938, ss. 1
and 2). Although the statute extends to victims aged under 12 months,
when it was originally enacted in 1922, it was primarily focused on
facilitating lenient treatment of women who killed their babies at birth
due a reluctance to convict her of murder and condemn her to death
(Davies 1937, 1938; Brennan 2013a).

Although infanticide allows for a more lenient approach, feminists
have criticised this law on the ground that it medicalises the offender,
explaining her crime as the product of a biologically produced men-
tal disturbance and failing to acknowledge any social, economic, and
political causes (Morris and Wilczynski 1993). However, research into
the history of this law shows that the mental disturbance rationale was
based on a lay understanding of infanticide which could take account
of the social and other causes of infanticide (Ward 1999; Kramar 2005;
Kramar and Watson 2006; Brennan 2013b). In terms of how the law
has been applied in practice, research has shown that it allows for ‘covert
recognition’ of social causes (Morris and Wilczynski 1993) and that it
operates as a ‘legal device’ to facilitate lenient treatment of at least some

girls and women who kill their babies at birth (Mackay 1993, p. 29).
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Other jurisdictions that have adopted the same law have had a similar
experience (Brennan forthcoming-b).

In summary, ‘infanticide’ may be a particularly apt charge or con-
viction option in cases of ‘neonaticide’, and to some extent, it is
tailor-made for these cases. Although the requirements for murder
or manslaughter must also be proven, it would seem that the specific
medical rationale of the infanticide law is not difficult to meet, and
so those who kill their babies at birth may be convicted of infanticide
even where there is little evidence of a specific mental disorder. An
infanticide conviction generally results in exceptionally lenient sen-
tences (in the context of homicide); offenders are rarely imprisoned
(Walker 1968). However, there may be wider social implications of a
prosecution, such as being prevented from raising any subsequent chil-
dren, even if the neonaticide occurred when the woman was a teenager
and her future pregnancy occurred many years later in very different
circumstances.

Criminal Justice Practice in Cases of Neonaticide

There is very little research available on how cases of ‘neonaticide’ are
currently dealt with by the criminal authorities in England and Wales.
The Ruth Percival case mentioned in the introduction indicates that
the CPS seriously considers initiating prosecutions in these cases, and
is willing to explore a range of criminal offence options in this regard.
However, before prosecuting for a specific offence, there must be ‘suf-
ficient evidence [of the requirements for that offence] to provide a real-
istic prospect of conviction’ (CPS 2013, para. 4.4). As the Percival case
highlights, there may be difficulties in cases of suspected neonaticide in
meeting the requirement for evidential sufficiency. This is supported by
the above analysis of some of the complexities involved in seeking to
establish the requirements for criminal offences, particularly for homi-
cide, in typical cases of suspected neonaticide. These cases pose unique
challenges which may preclude criminalisation of a woman whose baby
dies following a secret birth due to there being insufficient evidence
to support a criminal charge. Further, even where there is sufhicient
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evidence to charge with an offence, the CPS is not obliged to prosecute
because the second part of the test for prosecution must be met, namely
that prosecution is in the ‘public interest’ (CPS 2013, paras. 4.7-4.12).
This gives the CPS discretion to not prosecute. A recent case in Preston
where a woman was convicted of murdering her newborn baby after a
concealed birth (Milne 2017a) indicates, however, that successful pros-
ecutions do take place, and further, that prosecutors will not necessarily
shy away from seeking the law’s ultimate sanction, notwithstanding the
existence of more lenient options, such as infanticide. The Percival and
Preston cases are just two recent examples, but what we do not have
is an overall picture of how the criminal justice system disposes of sus-
pected neonaticide.

Empirical work by Mackay (1993, 2006) which focuses specifically
on the use of the infanticide law gives an indication of how some sus-
pected neonaticides are dealt with, indicating a tendency towards a leni-
ent response. In a 1980s study, he observed that ‘cases which may lead
to an infanticide or related charge tend to be of the type where pros-
ecutorial discretion is likely to the exercised in the female defendant’s
favour’ (1993, p. 29): no prosecution was taken in 11 of the 21 new-
born victim cases in his sample, in most cases because it was consid-
ered to not be in the public interest to prosecute. A subsequent study of
infanticide convictions involving 15 newborn victims during the period
1990-2003 evidences a tendency to charge with murder but to dispose
of the case as ‘infanticide’ (Mackay 2006). The accused in the newborn
sample had all pleaded guilty to infanticide, but in nine of these cases
the original charge had been murder, with infanticide being later added
to the indictment. None of the 15 was given a custodial sentence. The
approach taken by the CPS in the second study may suggest lenient
treatment of women suspected of killing their babies at birth. However,
the sample only focuses on those convicted of infanticide and so pro-
vides no indication of how others who were suspected of killing their
babies at birth during the same period, but who were not disposed of
under the infanticide law, were treated. Limited available research into
the outcome of all cases of neonaticide prevents a firm conclusion from
being drawn. Furthermore, the discretion available to the CPS when
deciding whether to prosecute and what kind of charge to bring means
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that it is not possible to generalise in these cases. For some women,
leniency appears to drive prosecutorial decisions, but this suggestion
cannot be applied across all cases.

The Neonaticidal Woman and the Criminal
Justice System—Some Reflections

Our analysis of the legal dynamics of cases of neonaticide leads us to
four reflections. The first relates to the language that surrounds newborn
child killing and specifically the use of the term ‘neonaticide’ in both
academic literature and wider social use. As illustrated above, the term
neonaticide is employed within the literature to describe the death of a
child/foetus in various circumstances, ranging from the child born alive
and then violently killed by its mother, to the foetus that dies before
or during labour, whatever the cause of death. Scholarly analyses of
neonaticide have included deaths that may not have been acts of hom-
icide, due to for example a lack of evidence of the legal requirements
for imposing liability (e.g. live birth). As such, the appropriateness of
the term ‘neonaticide’ as a catch-all term to cover all cases where the
death of the foetus/baby occurs at birth needs to be considered. As a
general term to describe a typology of killing it can be useful. However,
within a legal context, ‘neonaticide’, as a concept, does not encapsulate
the complexities that surround these deaths. We would caution against
the application of this term to describe the deaths of infants/foetuses.
Our second reflection relates to the complexities involved in prose-
cuting cases of suspected neonaticide, the issue of consistency in crimi-
nal justice practice and the need for further research. As highlighted by
the case of Ruth Percival, due to the typical circumstances involved in
cases of suspected neonaticide, prosecutors may face difficulty in passing
the first requirement for prosecution—evidential sufficiency—despite
the range of offences at their disposal. There is also an issue of consist-
ency in approach given the variety of options open to prosecutors in
terms of the offences they can consider; the fact that they have discre-
tion to not prosecute on public interest grounds; and have the option
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to accept a guilty plea for another offence (e.g. an infanticide plea on a
murder charge).

Whilst we do not seek to challenge prosecutorial discretion per se,
we do wish to highlight the risk for inconsistency between cases with
similar factual backgrounds. In the USA, for example, Oberman’s
(1996) research has shown that cases of suspected neonaticide can result
in widely disparate criminal outcomes, ranging from first-degree mur-
der charges (and prison sentences of over 30 years) to charges for mis-
demeanours with very lenient sentencing. Whilst the American and
English approaches are not directly comparable, for example the latter
has a specific infanticide law and a tendency towards more lenient out-
comes (Maier-Katkin and Ogle 1997), Oberman’s (1996) research does
highlight the risk of inconsistency in approach.

What is needed is further research to consider the application of the
law across cases to assess a number of issues, including consideration of
the following: the charges brought in cases involving suspected neonat-
icides; the outcome of prosecutions; the role and impact of guilty pleas;
the extent to which the CPS exercises discretion to not prosecute; the
extent to which all of the foregoing are affected by the factual back-
ground, such as whether differences in decisions and outcomes can be
explained by differences in the evidence and the circumstances. In this
regard, questions about the role of non-legal factors in the processing of
these cases should also be addressed. For example, do judgments about
suspected neonaticide offenders as women and mothers play a role in
how they are dealt with by the criminal justice system (Morris and
Wilczynski 1993; Allen 1987; Brennan forthcoming-a)? Another inter-
esting issue to consider is the role of social norms in the criminal justice
response to these cases (Brennan forthcoming-b). Due to the sensitive
nature of this area of law and the discretion of the police and CPS, we
suggest that such research would need to be conducted with the support
of criminal justice bodies.

Our third reflection directly speaks to the aims of this book—the
implications of criminal justice involvement with women, in this
instance with regard to cases of suspected neonaticide. Considering the
nature of these cases, specifically the vulnerability of the offender, we
believe it is important to consider whether the involvement of criminal
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justice in such cases is the most appropriate response. There is a signif-
icant body of evidence supporting the claim that women involved in
cases of suspected neonaticide are vulnerable. As outlined in this chap-
ter, they are often young and single. Furthermore, research has demon-
strated that women’s responses to their pregnancies—concealment/
denial of the pregnancy, solo birth and death of the infant—can be
attributed to the fear of the reaction of others to her pregnancy (Alder
and Baker 1997; Meyer and Oberman 2001; Spinelli 2003). For exam-
ple, Beyer et al. (2008) conclude from their review of law enforcement
files in the USA that women are often motivated by fear, associated
with the shame and guilt of being pregnant and concern about the
reaction of parents, partners and others if the pregnancy is discovered.
Oberman (2003) advocates that maternal filicide is deeply embedded in
and responsive to the societies in which it occurs, citing contemporary
American policies towards single parents.

Considering the context and the nature of cases of neonaticide, the
suitability and purpose of criminalising these women needs to be con-
sidered. For instance, it can hardly be said that convicting women of
a homicide offence, or any other crime available to prosecutors in
this area, will act as a means of preventing similar instances by other
women. To suggest that the law will act as a deterrent seems to imply
that women may become pregnant for the purpose of killing the foe-
tus/newborn. Certainly, it ignores the context of this crime, in particu-
lar the fact that it may follow a denied pregnancy where birth comes
as a shock and where the woman may act out of fear and desperation;
in other words, that her mental and emotional state is such that she is
incapable of being deterred.

It is undoubtedly symbolically important for the law to say that the
killing of an infant who has achieved legal personhood will be treated as
seriously as other homicides. To suggest otherwise would not only raise
moral questions about the sanctity of human life, but also human rights
concerns about the right to life of infants, for example under article 2 of
the European Convention on Human Rights. It seems morally abhor-
rent to suggest that those who kill the most vulnerable in our society
should not be subject to criminal sanction. A full examination of the
ethical, legal and philosophical questions that arise is beyond the scope
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of this article. At this point, the most that can be said is that the vulner-
ability of women who kill their babies at birth suggests that caution is
needed regarding whether and when they should be criminalised. In this
regard, prosecutorial discretion to not prosecute under the public inter-
est test may be particularly important in terms of ensuring that vulnera-
ble girls and women are not criminalised, but this carries disadvantages,
particularly with regard to consistency in approach. Minimal criminali-
sation involving an appropriate lenient conviction with a non-custodial
sentence, such as can be provided under the infanticide law, may also
provide a suitable balance between protecting vulnerable girls/women
from further trauma through harsh criminal sanction, whilst at the
same time at least symbolically vindicating the life of the baby (Brennan
forthcoming-a).

This leads to our final reflection—if the law is unlikely to assist in
the protection of newborn children and to assist vulnerable pregnant
women from seeking help prior to going into labour, then what will?
A number of scholars have concluded their studies into concealed/de-
nied pregnancy and its connection with neonaticide by advocating that
increased surveillance of all women of childbearing age is an appro-
priate preventative measure, including conducting regular pregnancy
tests (Jenkins etal. 2011; Kaplan and Grotowski 1996). Whilst such
measures may capture a proportion of the women who fail to appreci-
ate that they are pregnant until the later stages, such a proposal cannot
hope to stop all cases of neonaticide. Furthermore, such testing would
be obstructive and invasive for all women, prioritising the welfare of
a child that is not yet conceived over the ability of women to control
and regulate their own bodies (Brazier 1999). Instead, the provision of
support for vulnerable women would be a more appropriate and likely
more successful programme for prevention. This could take the form
of community support for women living with the threat of abusive
relationships and those living in poverty. For young women, compre-
hensive, state regulated and mandated sexual health education which
promotes the use of contraception, and support if a pregnancy occurs,
would also be a reasonable measure for prevention.
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Notes

1. Analysis presented here is based on the research conducted by Milne
(2017b).

2. A duty of care, in other words liability for injury caused by negligence,
is imposed in the case of road traffic accidents due to the existence of
compulsory third-party motor insurance (Congenital Disabilities (Civil
Liability) Act 1976, ss. 1(1) and 2; Cave 2004, p. 55).

3. Infantcide could be used as an alternative charge or conviction provid-
ing both the requirements for gross negligence manslaughter and the
additional infanticide requirements had been proven, including the fact
that the woman had a disturbance in the balance of the mind caused by
the effect of childbirth (Infanticide Act 1938, ss. 1(1) and 1(2)).

4. Discussion of these defences is outside the scope of this chapter.
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Understanding Violent Women

Emma Milne and Jackie Turton

Introduction

In the 1990s, Liz Kelly called for feminists to be ‘courageous enough’
(1996, p. 47) to look at both male and female acts of violence, argu-
ing that failure to develop a robust analysis of abuse by women risks
leaving any discourse ‘to the professionals and the media’. Importantly
she emphasised that the lingering silence of feminist academics resulted
in us failing, ‘women and children who have suffered at the hands
of women, and risk losing the clarity we need in order to hold on to
what we have learnt and built in the last two decades’ (1996, p. 35).
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Kelly rightly pointed out that feminists had, for the most part, been
reluctant to discuss violent women, for the very real fear it would
undermine the hard-won battles secured by the campaigning and
activism resulting from women’s victimisation. While Kelly’s article
could be seen to break the silence within the feminist community,
gathering data to develop an understanding and theoretical framework
for women’s violence has proved to be much more complex. Kelly
was one of a small number of researchers who theorised about violent
women before the millennium. Others included for example Renzetti
(1992) who highlighted concerns about interpersonal violence within
lesbian relationships; Cameron (1999) who presented an analysis of
the female sexual murderer Rosemary West, drawing attention to the
absence of feminist voices in the aftermath; and Wilczynski (1995,
1997) who probed sociocultural ambiguities around violent mothers.

This chapter briefly considers some of the data concerning wom-
en’s violence, the public and professional responses to violent women
and how researchers have attempted to understand violent behaviour
by women. Unfortunately, we cannot do justice to all the progress that
has been made so far in this area. Instead, we will limit our analysis to
exploring important pockets of research concerning women’s violence
that focus around ‘extreme’ deeds, the pattern of violence that is most
unusual for female offenders. In this regard, we intend to focus on
two key violent crimes that have been documented in the literature—
women who kill, and women who sexually abuse children—and use
these to explore what we know about female violence and the signif-
icance of gender in both social and legal contexts. The difhiculties for
understanding female violence may in part lie with the questions asked.
For instance, rather than seeking causes and solutions for why women
commit acts of violence, the question should perhaps be why do women
commit so little violence and when they do what is society’s response?
We consider these questions below.

In the first instance, while the focus of this chapter is on violent
women, we should make clear the gender differences from the outset,
as the amount of known violent crime committed by females is signif-
icantly less than that committed by their male counterparts (Babcock
etal. 2003). This traditionally has led to a dearth of research interest



6 Understanding Violent Women 121

in this area from academics and policy makers. Statistically, violent
offences account for the largest portion of arrests of both men and
women, but women comprised only 19% of violent offenders in
England and Wales (Crime Survey for England and Wales 2016).
Although in 2015/2016 ‘violence against the person’ accounted for
38% of all female and 34% of male arrests (Ministry of Justice 2016,
p. 48), overall only about 11% of those convicted for ‘violence against
the person’ were women (Ministry of Justice 2017). Compared to
men, women are less likely to be prosecuted and convicted for a vio-
lent offence and in part this is because female violence tends to be less
frequent and less serious (Gelsthorpe and Wright 2015). However, on
occasions (see below) the legal system may appear to take a more lenient
approach. The violent crime figures captured in England and Wales are
not unique. Data from the USA also demonstrates that rates of female
perpetrated violent crime do not come close to that of their male per-
petrators. The Uniform Crime Report (2017), which compiles official
data in the USA published by the Federal Bureau of Investigation (FBI),
showed that 244,197 men were arrested for a violent crime,! compared
to 61,780 women in 2015. Therefore, statistically women commit only
approximately 20% of recorded violent crime in the USA. Not only is
the quantity of female violence different to that involving males, but it
is also different in quality with significantly lower morbidity and mor-
tality rates than male violence. Where violence is lethal, there are spe-
cific differences recorded, both in the USA and England, between male
and female perpetrators. Victims of any lethal violence committed by
women tend to be either family members or intimate partners; hom-
icide victims of male perpetrators are more commonly strangers or
acquaintances (Kruttschnitt et al. 2002).

Despite the fact that most female violence is restricted to the more
private sphere, its control has been a social concern throughout his-
tory (Muncie 2015, p. 69), partly, as Muncie suggests, because it is
‘underpinned by a strong desire to regulate females” independence and
sexuality’. Recent apparent statistical rises in the rates of a more pub-
lic form of female violence have fuelled media responses, as the pres-
ence of violent women is invariably perceived ‘as an affront to the

stability of society’ (Koons-Witt and Schram 2003, p. 362). But on
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examination the evidence does not suggest a growing problem. Snyder
and Sickmund (2006) report that rather than there being any dramatic
changes in behaviour, it is new forms of regulation, surveillance, disci-
pline and policing that have resulted in the higher statistical public pro-
file for female offenders. Sharpe (2012) highlights the effects of changes
in youth justice policy as a factor in the apparent increase in arrests of
young women, and Gelsthorpe and Wright (2015) take this further by
offering a more nuanced understanding of recorded female violence.
The analysis of anecdotal evidence they gathered from senior police
officers indicates that the rise in female arrests involving actual bodily
harm generally only concerns minor violence, often occurring on the
‘pubs and clubs” scene with cases invariably dismissed at an early stage.
As such, perhaps this is an indication of the public and social visibility
of particularly young women on the drinking scene rather than a grow-
ing trend in violent behaviour.

There has also been a rise in public and professional attention paid
to women’s violence within the private sphere specifically concerning
domestic violence. This is an area of research where feminist scholar-
ship has offered effective analysis,? illustrating the anomalies that can
occur when using statistical data to understand the nature and form
of women’s violence and showing how the apparent increase in female
violent offending can be explained by criminal justice policies. For
example, in the USA, mandatory arrest policies implemented by the
police in order to better respond to instances of intimate partner vio-
lence have resulted in a rise in female arrests in domestic violence cases,
either as sole offenders or with their partners in dual arrests (Chesney-
Lind 2002; Miller 2001). Many of these women are in fact also victims
of domestic violence, and arrests have occurred without consideration
of the context of violence that exists within the relationship, or the
nature of the violence committed (see also Earle, this volume). There
are specific concerns that many of these women may have acted out of
self-defence (Melton and Belknap 2003; Mufti¢ et al. 2007), in retali-
ation or as a form of resistance to male violence within the household.
Feminists have been critical of research using the Conflict Tactics Scales
(CTS) to draw conclusions that women use violence as frequently as



6 Understanding Violent Women 123

men (Enander 2011). CTS research has received specific criticism for
not measuring coercive tactics, which feminists have argued play a key
part in abusive relationships. CTS studies have omitted sexual abuse,
stalking and choking, and have not included violence committed
after a relationship has ended (a time of increased danger for women).
Furthermore, these studies have not considered the intensity, context,
consequences or meaning of the violence (Taft etal. 2001). There
is little doubt then that there are contextual factors that affect use of
domestic violence by men and women, which need to be explored when
analysing statistics on violent offending (Dasgupta 2002).

Both Dobash and Dobash (2004) and Johnson (2005) found that
not only is domestic violence a gendered crime but where women are
violent ‘it is generally infrequent, is rarely “serious”, results in few, if any
injuries and has few, if any, negative consequences for men’ (Dobash
and Dobash 2004, p. 343). Hester’s (2012) work looked at the ways
heterosexual women in the UK were portrayed as perpetrators of
domestic violence and concluded that in her sample women could not
be considered as ‘batterers’ or ‘intimate terrorists (Johnson 2005) as
very rarely do they invoke fear in their partners. So, as Johnson suggests,
while we should not attempt to justify or minimise any female violence,
we do need to understand the behaviour involved and the intentions
behind the acts in order to develop appropriate theories, interventions
and policies to support both perpetrators and their victims.

The problems in analysing the statistics concerning domes-
tic violence, mentioned above, indicate the need for a more holistic
approach, including a gendered perspective, to understanding crime.
For instance, female violence does not exist in isolation and cannot be
described solely as a result of patriarchal constraints or gendered iden-
tities. Therefore, especially in the context of female violence, we need
to understand ways in which gender intersects and is affected by other
social factors such as race, age, ethnicity, sexuality and circumstance.
The need for a multidimensional focus is reinforced when we consider
women who commit homicide and sexual abuse (as discussed below)—
these women tend to have multiple social disadvantages as well as being
judged against social gender norms and the mother role.
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Women Who Kill

We know that women commit relatively little homicide. In England
and Wales, between 2005/2006 and 2015/2016, women made up 14%
of all homicide convictions and 9% of all murder convictions (Office
for National Statistics 2017). However, as already noted, much of wom-
en’s violent offending is against individuals with whom they are familiar.
In relation to women who commit acts of homicide, their victims are
often intimate partners and children (Peterson 1999). This is reflected
in the available statistical data. Using the same homicide statistics from
above, but only considering data relating to the killing of children aged
under one year, the rate of female suspected offending increases to 26%
(53% of suspects were male, 21% of suspects sex not recorded).> Other
studies have found the rates of female perpetrators to be even higher.
A Home Office report into homicide concluded that a female suspect
was responsible for the killing in 47% of infant homicides (Brookman
and Maguire 2003: 16-18; see also Wilczynski 1995). Children killed
within the first 24 hours of life (neonates) are most likely to be killed by
their birth mothers, and there are very few recorded instances of male
offending in this area (see Brennan and Milne, this volume).
Consequently, while homicide is an unusual form of offending for
women, when it occurs it is within a very specific, gendered context—
women kill within the structures of their intimate relationships and
family, and are very unlikely to kill strangers. This has influenced the
way in which such acts of violence have been interpreted and responded
to within both criminal justice and criminal law. Analysis of crimi-
nal justice interpretation of homicidal women continues to dominate
feminist research concerned with the portrayal of the violent woman.
Feminists have argued that women’s violent offending is typically
explained through narratives that construct women as ‘good’ or depicts
them as ‘mad’, ‘sad’ or ‘bad’ (Morris and Wilczynski 1993; Morrissey
2003; Weare 2017). The portrayal of a woman as ‘good’ or ‘bad’ lies
in the ability to align her behaviour with gender norms. If her behav-
iour (including her crime) can be recuperated back into the norms of
femininity, then a lenient response may be available. If, however, her
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transgressions fall outside of the expected norms, then she is more likely
to receive harsh punishment for her crimes. Such conclusions are not
new; Carlen (1983), for example, makes this argument in relation to
Scottish Sheriffs’ practice of distinguishing between ‘good’ and ‘bad’
mothers when preparing for sentencing (see also Eaton 1986; Lloyd
1995). However, these narratives continue to operate as a theme within
contemporary studies. For example, Weare (2017) argues that within
the courtroom, narratives are constructed about women who kill
their children, mitigating and nullifying the challenge their behaviour
poses to the motherhood mandate and appropriate femininity. Weare,
drawing on feminist theories, argues that motherhood is a central fea-
ture of the narrative of the ‘good” woman and of appropriate feminin-
ity. Women who kill their children challenge this perception. Within
the courtroom such women’s actions are explained through narratives
that construct women as ‘bad’, ‘mad’ or ‘sad’. Each narrative removes
a woman’s agency by framing her action as a response to the charac-
terisation assigned to her and used to explain her behaviour (see also
Morrissey 2003).

Most feminists who identify these gendered constructions within nar-
ratives about female killers are critical of their use, arguing the negative
consequences are twofold. Firstly, by constructing women as mad and
thus facilitating lenient treatment, women’s agency is removed and gen-
der stereotypes are maintained and reinforced (Morrissey 2003; Weare
2013). Secondly, the gender construction individualises the problem
of violent female offending to the woman who stands accused, conse-
quently masking the social structures that, often, can be aggravating
causes of violent offending. Ballinger (2007) makes this argument in
her analysis of women who retaliated against violent husbands, result-
ing in their death. She argues that woman’s homicidal actions are iden-
tified as stemming from the personal experience of being a victim of
domestic violence. The consequence is that the heteropatriarchal social
order, which facilitates interpersonal violence within intimate relation-
ships, fails to be challenged. In the cases analysed by Ballinger, which
were before the courts during the period 1900-1960, the structures
of marriage that embody men’s domination of women remain unchal-
lenged and unrecognised as a cause of her violence. Instead, her fault
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as a defendant lies within her individual response to the situation, her
inability to control herself and her decision to act violently in retaliation
to her own victimisation. Consequently, the sociopolitical context that
leads to and potentially causes women to violently kill abusive partners
fails to be recognised or redressed.

The gender construction discourse has received substantial criticism.
For example, Brennan (in press) suggests that the arguments presented
by Ballinger (2007) are limited for two reasons. Firstly, Brennan chal-
lenges whether the court’s perpetuation of gender norms through stereo-
types impacts on societal perceptions of women. Brennan acknowledges
that while perceptions of women outside of crime and criminal jus-
tice may affect responses to criminal women in terms of how they are
understood and treated within the criminal justice system, she queries
whether such interpretations of criminal women have any bearing on
the general population. As women who break the law make up such as
small proportion of all offenders, particularly those who are violent, the
criminal woman may be viewed as ‘different’ regardless of the employ-
ment of gender stereotypes, and so how they are understood may have
little bearing on how women in general are viewed. Furthermore, as
gender stereotypes are seen to facilitate lenient legal treatment, which is
often deemed to be warranted to mitigate punitive outcomes, Brennan
asks whether we would actually want criminal justice to challenge exist-
ing gender norms, which could remove any recourse to a more leni-
ent approach for women construed as ‘good’? However, this argument
would not, of course, relate to women constructed as ‘bad’.

Secondly, Brennan challenges the feminist presumption that the law
and criminal justice negates sociopolitical aspects of offending solely
in the function of gender construction. Instead, she argues that, due
to its wider theoretical foundations, the law does not recognise or take
account of these factors with any offending. This includes cases relat-
ing to class, race and ethnicity. In order to allow for consideration of
the sociopolitical context that may contribute to the actions of female
offenders and, for example, increase the difficulties and demands of
mothering a child, the foundational principles of criminal law would
need to be overturned. Brennan is critical of feminist desires to have the
wider sociocultural aspects of female offending recognised by the courts,
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simultaneously acknowledging women’s agency in their offending
behaviour, while still providing leniency. As Brennan argues, lack of, or
reduced, agency is generally what is required under criminal law theory
and doctrine to generate and defend lenient treatment.

The feminist critique of criminal justice responses to homicidal
women and gender construction raises a number of interesting points.
Firstly, it highlights the continued assumption that women are not vio-
lent and violence is not female. Courts continue to perceive individ-
ual character flaws in the behaviour of women who commit fatal acts
of violence, to explain away their violent offending—a mental defi-
cit, the ‘mad’; an inability to cope, the ‘sad’; or as monstrous and/or
evil, the ‘bad’. However, what is less clear from research is whether this
gender construction is also applied to men who kill. Ballinger (2007)
makes the point that gender constructions do not act on women alone.
Furthermore, gender construction also needs to be considered if, when
sentencing a man who has been convicted of murder, or any other form
of homicide, a judge would declare that he was merely acting in line
with the characteristics of his gender, albeit an extreme manifestation
of masculinity. Further investigation into the construction of percep-
tions of homicidal men would be of use for this debate. Nevertheless,
what continues to be a feature of criminal justice responses to homicidal
women, and all female offenders, is that the closer they conform to the
gender norm, the more likely they are to receive leniency (Carlen 1983;
Eaton 1986; Morris and Wilczynski 1993; Weare 2013). This is prob-
lematic because it leads to the replication of gender norms within the
courtroom. However, the situation as it stands is further compounded
by the fact that those who are least able to conform to gendered norms,
and therefore less likely to receive lenient treatment, are often the most
vulnerable women in our society (Gartner and McCarthy 2006).

Women as Child Sexual Abusers

As with homicide, most perpetrators of child sexual abuse are male
(Turton 2008; Russell and Finkelhor 1984), and recorded statistics

suggest that women are responsible for an extremely small number
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of instances. Bunting (2005) identified that in England and Wales,
women are responsible for approximately 5% of all sex crime includ-
ing child abuse. There have been a number of estimates produced by
researchers, and the most frequently quoted prevalence rates based on
research findings indicate that female perpetrators are responsible for
between 5% and 20% of all child sexual abuse (Saradjian 1996; Russell
and Finklehor 1984). Of course, many cases go unreported. Of those
cases that are reported, most do not reach criminal court, will not
appear in any statistics and are often excluded from the research liter-
ature as victims remain silent. One way of identifying the rates of hid-
den crime is victim surveys, and the most useful for child sexual abuse
is ChildLine.4 In 2001/2002, the figures suggested that of over 8000
children counselled by ChildLine for sexual abuse, 13% cited a female
abuser (Bunting 2005). While this figure again remains small compared
to male perpetrators, it is a significant minority.

As suggested above, most perpetrators, including women who com-
mit child sexual abuse, do not appear in the courts. So, unlike the dis-
cussion of women who kill, there is little evidence of any leniency in
response. In fact where women do appear in court cases involving sexual
abuse, the crimes tend to be extreme and as a consequence perpetrators
have often been vilified as ‘monsters’ (e.g. Myra Hindley). However, the
similarities with women who kill lie within the underlying concepts of
gender roles that apply in terms of mothering and femininity. There has
been considerable discussion in the literature revealing data in connec-
tion with issues of harm, cause and intent of female child sex abusers
(Turton 2008; Bunting 2005; Denov 2004; Saradjian 1996), but what
we want to do here is to highlight how the expectations of women’s
roles within society link to responses to violent behaviour. Women,
especially mothers, are encouraged and expected to have close and lov-
ing relationships with children (Saradjian 1996), and in many ways,
they share the universal nurturing role suggested by Glenn (1994). It
is these traditional scripts that can provide the sociocultural basis for
denial and prevent the identification of female perpetrators (Mellor and
Deering 2010; Denov 2004). There are three key issues for concern that
relate to gender expectations.
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In the first instance, while all children who are sexual abuse victims
find it difficult to disclose their abuse, the gendered model of the
‘maternal’ can silence victims of women, particularly in cases of mater-
nal incest (Turton 2008; Rosencrans 1997; Mendel 1995). Partly this
is because of the high risk of being disbelieved and shamed (Sgroi and
Sargent 1993). In and of itself this is a problem, but also since the
mother looms so large in the child’s world, accusers risk making oth-
ers feel uncomfortable by challenging stereotypes and the social mantra
that ‘all mothers love their children’ (Turton 2010).

Secondly, the maternal idealisation that continues to be culturally
endorsed excludes women who have ambivalent feelings towards their
children. Women who have ambivalent feelings may have their concerns
minimised or silenced because of the assumption that all mothers love
their children and the belief that in cases where the ‘bonding’ process is
delayed, they can learn to do so (Parker 1997). So, women concerned
about their relationship with their child may be silenced and prevented
from seeking help—shamed by the social idealisation of motherhood.
On the other hand, female perpetrators who understand the expecta-
tions of the mothering role can hide any sexualised meanings to behav-
iour behind this stereotypical veneer.

Such sexualised behaviour is often recognised by the victims but may go
unobserved by onlookers or is minimised as over-enthusiastic child care
or maybe excused as an exceptionally strong ‘mother-love’ bond. (Turton
2008, p. 32)

Finally, by idealising and universalising the mother role, we leave open
the possibility of ignoring, minimising or denying abusive behaviour.
The basic understanding that men are the sexual perpetrators in cases of
child sexual abuse and that women are the nurturers creates a problem in
cases of female perpetrators as ‘when a woman sexually abuses a child it
conflicts with society’s gender schema’ (Kite and Tyson 2004, p. 310).

It is the social gender patterning, therefore, that influences the
public and professional response of denial and minimisation. Both
of these responses, rather than challenging, create the ideal environ-
ment for the perpetrator, reinforcing the behaviour within the bounds
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of normality and acceptability. It is the unexpected reversal of gender
norms that cause difficulties for professional practice and public recog-
nition of women who sexually abuse children. While experienced pro-
fessionals are developing changes within the child protection system, it
remains difficult to escape the expected gendered narratives that remain
entrenched in sociocultural scripts.

Understanding Gender Norms

The examples of homicide and female sexual abuse above indicate the
ongoing importance of understanding the impact of cultural gender
norms with regard to female offenders. Of course, it is too simplistic to
explain such activity as simply reflecting the adoption of aggressive male
behaviour in order to survive in a patriarchal environment, as suggested
by some early scholars (Adler 1975). Some of the more contemporary
literature, however, does reveal key areas that could be useful tools for
developing a feminist framework for understanding violent women.
Firstly, the feminist literature has identified ways in which female
offenders have been pigeonholed into male paradigms. Irwin and
Chesney-Lind (2011), for instance, critique the work of Miller (2001)
in identifying that much of the research surrounding women and vio-
lence focuses on differences and similarities between male and female
offending, which tend to either essentialise/masculinise violent behav-
iour or at the very least ignore gender as a significant variable. These
directions have been attempts to universalise the nature of crime in
some way, explaining causation through a variety of contexts including
family, school and neighbourhoods and often ‘dropping’ females into
ready-made male frameworks (Irwin and Chesney-Lind 2011; Turton
2008). The major concern about this search for equivalence is the ten-
dency to ignore the need for a gender consideration (Worrall 2002)
leading to the masculinisation of female violent behaviour that draws
on the stereotypical assumptions suggested above: violent offending is
male and victimisation is female (Mendel 1995). This approach not
only limits theoretical opportunities for understanding female crimi-
nality, but also denies women’s agency—we need to move beyond the



6 Understanding Violent Women 131

singular notion of crime as ‘male’ and offer a more considered interpre-
tation of women’s behaviour.

Secondly, the feminist literature privileges further recognition and
emphasis regarding the importance of gender as pivotal for understand-
ing female violence (Irwin and Chesney-Lind 2011; Worrall 2002;
Carlen 2002; Smart 1995). This is vital, as it offers the opportunity to
account for the continuing victimisation and undervaluing of girls and
women as part of the context of their lives. Challenging the reproduc-
tion of the gendering process is important in order to avoid the pitfalls
discussed above: reinforcing inequality and masculinising women’s vio-
lence. Using this alternative analysis, we can suggest that rather than
being seen as ‘masculinised’ behaviour, female violence could be viewed
as a form of resistance to the disadvantages women experience within
their gendered roles (Kruttschnitt and Carbone-Lopez 2006). For exam-
ple, Irwin and Chesney-Lind (2011) suggest gender disadvantage offers
women and girls little room for manoeuvre. Men who find themselves
vulnerable through structures such as class or race still have a power-
ful outlet in the sex/gender system. On the other hand, women and
girls dealing with their emotions in complex situations of inequality
may well be punished for ‘anti-feminine’ behaviours strategies, some-
times including violence, that they employ to cope with their victimi-
sation (Schaffer 2007). An issue has been illustrated by Melrose (2017)
research concerning both the criminalisation and the sexual exploitation
of girls in Rotherham and Rochdale.

Thirdly, the reproduction of gendered environments is not restricted
to interpersonal relationships. Institutions such as the courts, the media
and even some research programmes employ ‘the dominant cultural
narratives about women’s violence’ (Kruttschnitt and Carbone-Lopez
2006, p. 323). The recycling of gendered narratives of the ‘good” and
‘bad’ homicidal woman, as outlined above, illustrates this point.
Furthermore, the application of gender, and maternal, expectations by
professionals working with children can lead to minimisation and some-
times denial of abusive behaviour (Turton 2008; Denov 2004). Or, as sug-
gested in cases where the evidence is overwhelming, the de-feminisation
process permits public vilification, as in the cases of Myra Hindley and
Rosemary West.
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Finally, gender is important as persisting inequalities place women at
a constant disadvantage. However, we should recognise that this is only
part of the picture and be wary of using gender as the primary consid-
eration when exploring violent behaviour—especially if gender is prior-
itised. Gender differences need to be recognised within the context of
other motives and meanings. A more consistent use of a multidimen-
sional analysis—an intersectionality analysis—that includes gender as
well as class, race, age, the environment and income has the possibil-
ity of furthering our understanding of female and male violence. This
is important, as research suggests many of the women arrested and con-
victed of violent crime come from disadvantaged backgrounds (Gartner
and McCarthy 2006).

Conclusion

The discussions above indicate that homicides and sexual crimes com-
mitted by women often challenge gender role boundaries in significant
ways. For instance, the social rhetoric around child sexual abuse dic-
tates that men are the perpetrators and women are the victims; Mendel
(1995) labels this as the masculinisation of violence and the feminisa-
tion of victimhood. These accepted norms make the unexpected difh-
cult to recognise. Maternal filicide is clearly different, but as a crime,
it also implies an unnatural break with traditional ideas of what it is
to be a mother and cultural notions of the mothering role. So, these
violent acts are not just uncommon, but they break social norms and
create difficulties for society. As we have demonstrated, this has consid-
erable impact on the way such acts have been interpreted and under-
stood within criminal justice and beyond. These violent crimes and
their perpetrators challenge the social narratives of femininity and
motherhood, which in turn has a direct impact on responses to female
offenders in these circumstances. Scholars have long argued that pro-
fessionals and researchers need to move beyond the mad/bad dichot-
omy (Morris and Wilczynski 1993; Morrissey 2003). However, as we
show, this idea continues to operate within discourse relating to female
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offenders, specifically women who are convicted of homicide offences,
assisting in explaining away their transgressions of gender norms. Not
all female violent offending can be explained in this way, as analysis
of child sexual abuse suggests. The case of female child sexual abusers
illustrates a group of violent women whose experiences cannot be rein-
corporated into the narrative of femininity and womanhood. As such,
their offending must be understood using a different mechanism—
denial and minimisation. Underlying these explanations sits the premise
that violent and sexually abusive women cannot be ‘real’ women. This
is in contrast to male perpetrators whose behaviour might be measured
along a line of a continuum of masculinity, as Kelly (1988) so neatly
suggested. Therefore, developing a theoretical analysis to understand
violent women does not fit a patriarchy/power axis. Instead, what is
required is perhaps a more complex intersectionality approach, namely
an understanding of the various structural and cultural influences on
our emotional development and behaviour. That is not to say that such
an approach is only of value in understanding female offenders. On the
contrary, reviewing the framework for understanding violent women
offers the opportunity to consider a more nuanced approach to male
violence as well. However, as suggested, the caveat to an intersectional-
ity approach to any analysis is the need to, not necessarily prioritise, but
to include gender as a variable in any analysis. Otherwise, the narratives
surrounding women who are violent are either subsumed into male par-
adigms or become embedded in professional discourse that inevitably
leads to the reproduction of the gendered environments and roles illus-
trated above.

What can we take from this brief overview? Firstly, we can con-
clude that women commit significantly less violence than men and that
it often takes different forms. This is certainly the case in instances of
domestic violence as this generally occurs as resistance or retaliation.
Analysis of women perpetrators of domestic violence illustrates how
female violent crime cannot be accounted for by ‘slotting’ women into
male theoretical frameworks. Furthermore, criminal justice and profes-
sional gender-neutral responses to such violence have significant con-
sequences for women who are not the primary aggressor (Earle, this
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volume). The professional and criminal justice responses to women who
commit neonaticide (see Brennan and Milne, this volume) or child sex-
ual abuse appear to reproduce gendered forms. Women are expected to
meet cultural expectations of motherhood and may have any violent
behaviour denied or minimised, reinforcing idealised notions of femi-
ninity. By representing violent women, such as the homicidal mother,
as either mad or bad, we not only limit the available interpretations of
their actions, but also limit abilities to understand their motives.

So where can we go from here? We should ensure gender remains a
fixed variable that is part of the mix in research analysis, professional prac-
tice and the criminal justice process when considering violent women.
This is part of the package that will support not just female offenders but
female victims as well. This does not mean forgoing accountability—it
means contextualising women’s violence while avoiding gender neutrality
(Turton 2008); otherwise, women’s violence will continue to be consid-
ered ‘in terms of a male normative standard juxtaposed against stereotypes

of respectable femininity’ (Renzetti 1999, p. 44).

Notes

1. Violent crime is defined as offenses of murder and non-negligent man-
slaughter, rape, robbery and aggravated assault.

2. In relation to women who kill, even within domestically abusive rela-
tionships, and women who commit child sexual abuse, female offending
remains very low compared to men’s.

3. Data obtained from Homicide Index, Home Office. Data as of 14
November 2016; figures are subject to revision as cases are dealt with by
the police and the courts, or as further information becomes available.
Offences currently recorded as homicide where victims are under the age
of one year by the sex of the principal suspect, 2002/2003-2015/2016.
The term ‘sex’, as opposed to ‘gender’, is used by the Home Office.

4. ChildLine is a free confidential 24-hour helpline for children and young
people. It was set up as a registered UK charity in 1986 and is now
part of the National Society for the Prevention of Cruelty to Children
(NSPCC).
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Gemma Birkett

Introduction

In 2013, the government promised that new reforms would ‘deliver
better outcomes for women offenders’ (Ministry of Justice 2013b,
p. 16). This was a bold statement and a laudable ambition. However,
this strategy—called and aimed at Transforming Rehabilitation—will
only be successful if sentencers are aware of (and support) the options
that new providers put in place to achieve its goals. This chapter con-
siders current levels of awareness of the new reforms among magistrates.
Highlighting reservations about the suitability of community provi-
sion, and a lack of awareness about developments under Transforming
Rehabilitation, it emphasises the lack of information that magistrates
receive on this issue. Supplementing the findings of a recent research
project conducted with 168 magistrates (see Birkett 2016), this chapter

G. Birkett (D)

Department of Sociology, City, University of London,
London, UK

e-mail: Gemma.birkett.1@city.ac.uk

© The Author(s) 2018 143
E. Milne et al. (eds.), Women and the Criminal Justice System,
https://doi.org/10.1007/978-3-319-76774-1_7


http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-319-76774-1_7&domain=pdf

144 G. Birkett

provides a post-Transforming Rehabilitation ‘update’, drawing on 24
semi-structured interviews and a survey of 86 magistrates sitting across
England and Wales. As such, it places particular focus on developments
that followed the implementation of the Offender Rehabilitation Act
2014,! the legislative measures underpinning the government’s flagship
Transforming Rehabilitation policy agenda.

Gender and Sentencing

The decision-making process in court is understandably complex, but
it is perhaps even more so when sentencing women. For some sentenc-
ers, treating women differently jars with the fundamental principles of
the Judicial Oath.? This view is understandable and highlights concerns
that in treating some defendants in a ‘special’ way (based only on arbi-
trary characteristics), others will be disadvantaged. Recent research by
Marougka (2012) highlighted the contradictory nature of judicial atti-
tudes on this topic; while many sentencers had an understanding of the
distinctive needs of women and were willing to take these into consid-
eration, they also insisted that they ‘treated everyone the same’. Other
research debates similar tensions (see Birkett 2016; Gelsthorpe and
Sharpe 2015; Criminal Justice Joint Inspection 2011).

It is important to highlight, however, the stream of legislative and
(international) policy developments that advocate (or legally require)
sentencers to engage with the specific needs of women offenders. In
2010, the United Nations General Assembly passed a resolution to cre-
ate the Rules for the Treatment of Female Prisoners and Non-Custodial
Measures for Women Offenders (known as the ‘Bangkok Rules’). The
rules were designed to provide guidance for governments and sen-
tencing authorities to reduce the use of unnecessary imprisonment for
women (particularly mothers) and ensure the suitable treatment of
those incarcerated. The UK Equality Act of the same year introduced
a ‘gender equality duty’ (section 149) which requires public authorities
(including prisons, probation and court staff) to promote equality of
opportunity between women and men (and combat discrimination in
all areas of public services). In this legislation, the government publicly
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acknowledged that the principle of equal treatment should not necessar-
ily lead to identical treatment (Cavadino et al. 2013, p. 302).

Judicial and sentencing bodies in England and Wales advocate a
similar stance. In addition to guidance produced by the Sentencing
Advisory Panel in 2009 (which recommended that judicial principles
may need to be ‘slightly adjusted to allow for the particular vulnerabil-
ities of women offenders’), the Sentencing Council incorporated the
mitigating factor of ‘sole or primary carer for dependent relatives’ into
the Sentencing Guidelines for England and Wales in 2011. The Judicial
College Equal Treatment Bench Book further states that,

...sentencers must be made aware of the differential impact sentencing
decisions have on women and men including caring responsibilities for
children or elders; the impact of imprisonment on mental and emotional
well-being; and the disproportionate impact that incarceration has on
offenders who have caring responsibilities if they are imprisoned a long
distance from home. (2013, p. 11)

Such requirements sit alongside previous (New Labour’s commit-
ment to the Corston agenda) and current (the Coalition/Conservative
Strategic Objectives for Female Offenders) government policies which
continue to stress the need for sentencers to consider women’s specific
needs when passing sentence. This approach has widespread support
among the wider criminal justice community, from penal reform char-
ities (such as Women in Prison, the Prison Reform Trust and the Howard
League) to those representing sentencers. The Magistrates’ Association, for
example, has publicly stated its intention ‘to increase awareness among
magistrates of the factors which may need to be considered when sen-
tencing women, and the effects of custody on them and their fami-
lies’ (in Prison Reform Trust 2015: 1). Recent developments under the
Offender Rehabilitation Act 2014 (section 10) place further require-
ments on sentencers to take into consideration women’s specific needs
in relation to community punishments. Yet despite such legislative
requirements and a general political consensus, research continues to
highlight a level of unease among some sentencers in relation to the
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principle of differential treatment for women (see Hedderman and
Barnes 2015; Birkett 2016).

On the whole, previous research has demonstrated that magistrates
recognise that the pathways into male and female offending can be dif-
ferent. Those offences traditionally regarded as ‘female’ (such as steal-
ing food, welfare fraud and theft from employers) have been viewed as
having a lesser degree of harm. Studies have revealed that magistrates
understand that such forms of offending are often linked to domes-
tic or family responsibilities (including victimisation or experiences
of abuse), which they have tended to regard as a mitigating factor (see
Eaton 1986; Farrington and Morris 1983; Gelsthorpe and Loucks
1997; Worrall 1990). Research in this area has also exposed the clear
distinctions made by magistrates in relation to those they regard as
‘troubled’ versus those they consider to be ‘troublesome’, the former in
need of supported interventions, the latter requiring punishment (see
Eaton 1986; Carlen 1983; Heidensohn 1985). Several studies have
pointed to the existence of ‘patriarchal chivalry’ in the courtroom that
in believing ‘troubled” women would benefit from a custodial sentence
(for help with mental health problems, drug or alcohol addictions or for
their own safety), magistrates may be engaging in ‘up-tariffing’ by send-
ing too many non-violent women to prison unnecessarily (see Carlen
1983; Gelsthorpe 1992; Heidensohn 1985; Horn and Evans 2000;
Hedderman 2004). Indeed, some have even called for magistrates’ sen-
tencing powers to be curtailed (see Hedderman 2011, 2012).

It is important to consider the important role played by court reports
(in particular pre-sentence reports) in this regard. Research has demon-
strated that magistrates strongly tend to agree with reports submitted
to the court by probation (75% according to the CJJI report of 2011
and 73% according to Ministry of Justice data (2016)) and are unlikely
to deviate from their recommendations (although they are permitted to
do so). The delivery of court reports has changed substantially in recent
years. Ministry of Justice data demonstrate that since 2012 the over-
all proportion of standard pre-sentence reports has declined for males
and females by around fifteen percent, to be replaced by faster, often
oral, reports (2016, p. 78). While traditional pre-sentence reports are
more comprehensive in nature and based on a full risk assessment, fast
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delivery (oral or written) reports are usually completed on the day of
request.® Such reports are only deemed suitable where the case is of low
or medium seriousness and the court has indicated that a community
sentence is being considered.*

While adhering to the government’s commitment to swift and sure
justice, there are concerns that such developments may not afford pro-
bation officers the time to assess defendants fully (of particular impor-
tance for vulnerable defendants who may be deemed as ‘low risk’),
resulting in inadequate information for sentencers. Several commen-
tators have called for pre-sentence (or certainly more detailed) reports
to be used as the ‘norm’ for women who often fall into the vulnera-
ble defendant category (see Prison Reform Trust 2015; Minson 2015;
Howard League 2014). It is concerning that a recent inspection of
women’s community services conducted by Her Majesty’s Inspectorate
of Probation (HMIP) found that ‘insufficient effort was made by
[court] probation [staff] to understand and explain the gender-specific
needs of women in two in three cases’ (HMIP 2016, p. 24). The report
repeated recommendations made by others (see CJJI 2011; Marougka
2012; Minson 2015) that the NPS should ‘have structures in place to
provide timely information to sentencers about the needs of women
who offend and the interventions available locally’ and to ‘make sure
that pre-sentence reports take account of the specific needs of women
who offend” (HMIP 2016, p. 11).

Providing information to sentencers is a key. Research studies con-
tinue to highlight the limited knowledge that magistrates possess on
community provision for women (see Birkett 2016; Gelsthorpe and
Sharpe 2015; HMIP 2016; Radcliffe and Hunter 2013). This is despite
the government’s promise a full decade ago, that sentencers would be
‘better informed about community provision for women, what is avail-
able in their areas and how it can address women’s needs more effec-
tively than custody’ (Ministry of Justice 2007, p. 6). One of the most
recent studies in this area revealed that magistrates’ limited knowledge
of specialist provision for women has a clear impact on levels of confi-
dence in community sentences (Birkett 2016). As very few magistrates
in England and Wales have received training on the circumstances sur-
rounding women’s offending, such results are understandable. Previous
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research has demonstrated the direct correlation between levels of
training and preparedness to consider more creative sentencing options
(see Lemon 1974). If the government is serious about increasing the
number of non-violent women punished in the community, then
increased training options (financial implications notwithstanding) are a
sensible way forward (see also Gelsthorpe and Sharpe 2015).

Policy and Legislative Developments

This chapter does not have capacity to provide a comprehensive syn-
opsis of developments in women’s penal policy (see Birkett 2017; Seal
and Phoenix 2013; Hedderman 2011); however, it is worth noting
that the very first strategy for women—aimed at reducing their num-
bers in custody—was published nearly twenty years ago. In promising
‘a cross-government, comprehensive, targeted and measurable Women’s
Offending Reduction Programme’ (Home Office 2001, p. 1), the
Home Office stated its intention to support projects that would divert
women from custody, aid resettlement after release from prison and
provide community-based non-custodial supervision (Corcoran 2011).
In 2006-2007, the Home Office launched Together Women, a pro-
gramme of holistic provision for women who had offended (or were at
risk of offending) across five demonstrator sites in northern England
(Seal and Phoenix 2013, p. 170; see Gelsthorpe et al. 2007; Hedderman
etal. 2008). Together Women incorporated a variety of women’s cen-
tres that provided ‘one-stop-shop’ services to help prevent women from
entering the criminal justice system or to help with their post-custodial
resettlement (Seal and Phoenix 2013, p. 170).

The publishing of the Corston Report in 2007 represented a water-
shed moment in revealing the specific needs of women offenders to
a wider audience, however. Consistent with the wealth of research in
this area, Corston categorised the main vulnerabilities faced by women
offenders as domestic (including parenting and childcare), personal
(including mental health, low self-esteem and substance misuse) and
socioeconomic (including poverty and unemployment). In highlight-
ing the difficult experiences faced by many women in prison (who
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presented no real risk to the public), Corston called for an extension
of the network of holistic women’s centres to enable more women to
be punished in the community where appropriate. The newly formed
Ministry of Justice accepted the majority of Corston’s proposals and
provided time-specific funding (£15.6 million in 2009-2010°) for the
establishment of additional centres along with a Ministerial ‘Champion’
to drive forward the reforms. While the status of women’s penal policy
was affected by the election of the Conservative-led Coalition in 2010
(there being no strategy until 2013), the current plan (outlined in a
document entitled Strategic Objectives for Female Offenders) adopts fla-
vours of Corston to advocate the widespread use of community punish-
ments for women.

Given the refreshed focus (including regular meetings of an expert
Advisory Board), it is regrettable that women were only mentioned in
one paragraph of the original Transforming Rehabilitation document
which stated that future provision should meet their ‘specific needs and
priorities’ (2013a; see Annison et al. 2015). Despite an official recogni-
tion of this omission—where the department promised that the reforms
would deliver ‘better outcomes for women offenders’ (2013b, p. 16)—
the initial format of the Offender Rehabilitation Bill, the legislation
enshrining Transforming Rehabilitation, contained no specific men-
tion of women. A later amendment (to become section 10 of the Act)
stated that the supervision and rehabilitation of women must comply
with section 149 of the Equality Act 2010 and identify anything that
is intended to meet their ‘particular needs’. The resulting contracts with
the twenty-one new providers of probation services, the Community
Rehabilitation Companies (CRCs), were kept deliberately broad so that
each organisation could interpret ‘particular needs” as it saw fit. A fun-
damental ‘rub’ occurs, however, when considering that the majority of
the new probation providers are private for-profit companies who are
focused on achieving maximum efficiency,® a concept that runs counter
to the holistic, needs-based approach advocated by Corston and the net-
work of women’s community service providers.

The Offender Rehabilitation Act 2014 also made amendments to
the range of community sentencing options available to the courts.
The Rehabilitation Activity Requirement (RAR) replaced the Specified
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Activity Requirement (SAR) to give greater flexibility to probation
to determine the rehabilitative interventions delivered to offenders.
A recent report on the introduction of the RAR by HMIP explained
that a key government objective was to ‘encourage innovative work’ (2017)
by the new CRCs. While court orders used to specify the nature of the
activity and the number of days required to complete it, now only the
maximum number of days can be specified. Activity days can range
from a short session of one hour to a whole working day, depending
on the nature of the programme. The types of activities that constitute
a RAR have been kept deliberately broad (and differ according to the
provision available in each CRC area), but can include workshops for
alcohol or drug misuse, victim awareness courses, help with employ-
ment, training and education (ETE) and help with finances. RARs have
become an extremely popular sentencing option, taking ‘centre stage in
community sentencing for rehabilitation” (HMIP 2017, p. 7). Ministry
of Justice data (2016) reveal that 29% of community and suspended
sentence orders made in 2015/2016 contained a RAR, compared to
8% for an Accredited Programme and 8% for an Alcohol/Drug/Mental
Health Treatment intervention.”

While it is too early to provide an assessment of the effectiveness
of RARs (nor is it the focus of this chapter), the HMIP report (2017)
highlighted a range of teething troubles from concerns about sentencer
information and confidence, to a lack of guidance for practitioners.
Proper systems of evaluation for RAR activities have also not yet been
established (of particular importance considering that much of this
work is outsourced), exacerbating concerns about the wide divergence
in provision across England and Wales (a situation of ‘postcode lottery
justice’). Given the issues around sentencer confidence in relation to
existing community options (see Birkett 2016), such findings are par-
ticularly concerning. The HMIP report outlined the pressure on CRCs
to plan suitable activities for those sentenced to a RAR and deliver them
within the specified timeframe. It revealed, however, ‘significant short-
comings and a noticeable lack of impetus or direction in a good propor-
tion of cases’ and concluded that there were ‘early signs of a reduction in
sentencer confidence’ (HMIP 2017, p. 4). The report went on to high-
light the ‘uncomfortable tension... between the making of the order
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and what is delivered, with the system leaving sentencers to assume ser-
vices they are not fully confident about’ (HMIP 2017, p. 4). Although
going beyond statutory requirements—as sentencers are not required to
know the exact nature of activities that offenders may undertake—it is
acknowledged that the more information they receive on a service, the
more likely they are to have confidence in its appropriateness to deliver
the necessary outcome(s).

While many experts welcomed the greater involvement of probation
in women’s sentence plans, there is a concern that the changes could
impact negatively on existing arrangements. Some areas had previously
offered a gender-specific option (the Female-Only Specified Activity
Requirement or FOSAR) which enabled women to be automatically
placed in female-only environments to complete parts of their order
(often within the environs of a women’s centre). While the RAR provides
probation officers with greater autonomy to work with women according
to their needs, the broad definition of ‘rehabilitation activity’ means that
some officers may choose to work with women on an individual basis
and not refer them to existing services. A recent thematic inspection of
women’s community services conducted by HMIP revealed that:

Many responsible officers and sentencers remained unclear as to what
provision for women existed in their communities. In some areas,
RAR was delivered by the women’s centre, and this was seen as a posi-
tive approach by sentencers. Sentencers, however, generally felc they had
insufficient information on the availability of RAR provision in the com-
munity, and that there were very few activities specifically for women.

(2016, p. 24)

The HMIP report also highlighted sentencers concerns about informa-
tion relating to women’s compliance with their orders. Such concerns
are exacerbated by the growing disconnect between the NPS and the
CRGCs, particularly striking in the courts where the CRCs have no pres-
ence. The new process requires the NPS to prepare all court reports,
with the provision of specific activities (such as RARs) to be determined
by the CRC. If the offender breaches their order, the CRC must refer
their case back to the NPS who will then decide whether to pursue it
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further. If they do, it is the NPS that will prepare the breach report and
recommend the necessary penalty to the court. There is growing con-
cern (and indeed frustration) among sentencers and practitioners about
the lack of three-way communication in this regard. Given the high
rates of sentencer compliance with court reports, it is crucial that the
CRCs communicate their (developing) provision to the NPS, their own
officers and any partner agencies so that the court reports can reflect
this (HMIP 2016, p. 8). While it is acknowledged that new working
practices will take time to embed, the situation must improve to avoid
continued confusion around sentence planning and delays in the com-
mencement (or amendment) of orders.

Methods and Data

This chapter forms part of a much larger project on the sentencing and
punishment of women under the new Transforming Rehabilitation
arrangements. The data referred to in this chapter relate to 24
semi-structured interviews and a survey of 86 magistrates sitting across
three areas in England and Wales during the period 2015-2016. While
the areas have been anonymised, it is important to note that Area 1 cov-
ers a large metropolitan area, Area 2 covers urban and rural areas and
Area 3 covers some urban areas but is mostly rural. Magistrates were
recruited through the Magistrates’ Association, and as such, the results
cannot be generalised to the magistracy at large (not all magistrates are
members of the Association, although many are). A call for interview
participants was sent in a Magistrates’ Association email newsletter, and
individuals were asked to make contact. The survey questionnaire was
sent to all Magistrates Association members sitting in the three areas
under review. It is important to note that while including the same
questions, survey data are likely to generate different responses from
in-depth interview data. Several ‘free text’ boxes were included in the
survey to allow respondents the space to articulate their views as much
as possible, and all participants were encouraged to make contact if
they wished to add further comments. All names have been changed to
ensure participant anonymity.
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Findings

Both interviewees and survey respondents were asked a number of ques-
tions relating to their consideration of women offenders (and whether
this was different from men); their views on the flexibility of the sen-
tencing framework and developments with the RAR; their knowl-
edge of community provision for women and the suitability of certain
requirements (in particular unpaid work).

Sentencing Women Differently?

Consistent with previous literature (see Gelsthorpe and Sharpe 2015;
Gelsthorpe and Loucks 1997; Hedderman 2004; Birkett 2016), partici-
pants were divided about the flexibility of the sentencing framework for
the purposes of punishing women. Most survey respondents (57 out of
806) felt that they had sufficient flexibility, with several highlighting their
judicial power to move beyond the guidelines if they felt it necessary.
As outlined in similar research by Hedderman and Barnes (2015), such
respondents made no distinction between equal treatment and the same
treatment:

If both genders are truly equal, both should receive parity of treatment.
(Survey Respondent 83, Female, Area 3)

One respondent explained that they had not come across occasions
where they had needed ‘extra measures’ for women (Survey Respondent
37, Female, Area 3), although others stated the opposite, however, and
believed that their inability to differentiate in sentencing could have a
disproportionately negative impact on women. For those that felt the
sentencing framework was too constrained, concerns mainly focused on
motherhood and childcare responsibilities:

[The guidelines make] no allowance for the impact on children if the
woman is a single parent. (Survey Respondent 3, Female, Area 3)
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[The guidelines need] to recognise the different impact sentences have
on them and their effect on their pivotal roles in family life. (Survey
Respondent 30, Female, Area 3)

Interviews raised similar themes, with mixed views expressed in all
three research areas, although there was a much stronger feeling among
magistrates in Area 2 that women and men should be considered in
exactly the same way. ‘Rob’ (Area 2, Interview) felt that it was impor-
tant not to get ‘sentimental’ about women offenders and that ‘in these
days of equality, we can't differentiate between a woman offender and a
man offender’. “Yvonne’ (Area 2, Interview) similarly stressed that ‘equal
is equal’ and that ‘sometimes we can make too many excuses for moth-
ers. ‘Sam’ (Area 2, Interview), however, expressed frustration with the
sentencing framework and explained that the current set-up didn’t allow
her to take into account that ‘often women’s circumstances are different
from men’s’. As far as she was concerned, ‘it needs to be far more flexi-
ble’ as the guidelines were ‘written for a man’. ‘Sam’ acknowledged that
only a few of her colleagues were aware of a distinct strategy for women,
and that there needed to be:

Much more work, much more attention, given that what little I know
having read the Corston Report and all the rest of it, the training, that
women’s circumstances are very different.

‘Sandra’ (Area 1, Interview) agreed that the guidelines did not have the
‘flexibility’ to work around ‘the challenges of motherhood’.

Several magistrates recognised that many of the women that came
before them lived in vulnerable or chaotic situations. ‘Mary’ (Area 1,
Interview) explained that ‘when you have a woman before you in court
and you're sentencing her, you've got a feeling at the back of your mind
that youre dealing with somebody who might be a victim of crime as
well as a perpetrator of crime’. ‘Chris’ (Area 3, Interview) stressed the
need to consider whether ‘they may have... abusive partners, so there
can be certain aspects to it which you need to bear in mind’. ‘George’
(Area 1, Interview) similarly felt that as women offenders were often
victims, ‘the sentence should, I would hope, give access to try to sort
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out the other problems as well’. Such views were reflected in the survey,
with one respondent acknowledging that ‘women sometimes or often
commit crimes due to the fear of domestic abuse or other coercion’
(Respondent 85, Male, Area 1).

The general consensus among all participants was that women did
not respond well to overly punitive sentences and were more likely
to benefit from targeted rehabilitative interventions. ‘Susan’ (Area 1,
Interview) felt that ‘particularly [with] women, maybe the focus should
be on the carrot than the stick’, while Survey Respondent 76 (Female,
Area 1) similarly stated that ‘women need more help rather than pun-
ishment’. As highlighted in previous studies, most magistrates could not
recall the last time they had sentenced a woman to custody, and several
were keen to stress their extreme reluctance to do so (see Hedderman

and Barnes 2015).

Developments Under the Offender Rehabilitation Act

Interviewees were asked about sentencing developments under the
Offender Rehabilitation Act 2014 (and in particular the introduction of
the RAR) and whether they viewed these as an improvement from the
existing arrangements (notably the SAR). Many expressed unease when
discussing the new legislation as they were unaware of the specific changes
it introduced, and only a few had read official documents relating to the
Transforming Rehabilitation agenda. While some participants were com-
fortable with the increased autonomy that the ORA afforded to proba-
tion, others expressed concern that the new legislation had taken away the
small amount of influence they had previously been able to exert. One
survey respondent viewed the changes as a positive development:

RAR activities are more likely to be the most effective element of a com-
munity sentence in the case of women because they seem to respond more
to them than punitive elements. (Survey Respondent 74, Male, Area 3)

‘Mike’ (Area 1, Interview) was also supportive of the changes and
stressed that ‘probation are there to devise the most appropriate means
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of fulfilling all the aspects of sentencing... I think that magistrates who
want to interfere in that are just wrong’.

‘Susan’ (Area 1, Interview) was concerned about developments,
however, and expressed a ‘feeling that were handing [power] over
to somebody else’. ‘Mary’ (Area 1, Interview) went further to outline
her dislike of the new system on the basis that ‘it takes away a level of
decision-making from the sentencers, which is inappropriate, because
sentencing is public, and open, and transparent’. ‘Jeremy’ (Area 2,
Interview) simply felt that:

We've lost, if you like, the power to say ‘this is what we want’.

In addition to the perceived inability to influence proceedings, and
echoing the concerns around sentencer confidence highlighted by a
recent HMIP report (2017), some participants were apprehensive that
they had no control over the number of RAR days (or hours) that
offenders would subsequently undertake. ‘Mary’ (Area 1, Interview)
explained that ‘when you specify that you're sentencing somebody to a
RAR, all you're saying is the maximum number of days that they have
to do. If the CRC decides not to do anything with them, there’s noth-
ing we can do about it’. ‘Elizabeth’ (Area 1, Interview) expressed similar
frustration that there was ‘not enough information about what they’re
doing, the 60 days, if you say, or it's 20 days, whatever, it’s a maximum,
not a minimum, there’s no guarantee that... [theyll do it]. While
resigned to the new sentencing process, some were clear that colleagues
should not refrain from ‘expressing a view’ about their expectations
for the order. ‘Mary’ explained that she tried to persuade colleagues to
make comments in court ‘so that it’s in our sentencing remarks, and
that it may be filtered through in the form of some kind of guidance’.

Knowledge of Gender-Specific Provision

Consistent with the findings of previous research, thirty-one of the sur-
vey respondents had no idea whether there existed any gender-specific
services for women in their area (see Radcliffe and Hunter 2013; Jolliffe
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etal. 2011; Birkett 2016). While twenty-nine said that they were aware
of provision, they were unable to name specific organisations when
questioned and provided general answers such as:

Probation offer women specific courses. (Respondent 32, Male, Area 1)

A women’s hub. (Respondent 4, Female, Area 1)

Interviews produced similar results; the majority of magistrates could
not name specific provision and were keen to learn about what was
available. Such findings are particularly disappointing considering that
many sat in courts serviced by several women’s centres. ‘Mary’ (Area 1,
Interview) admitted that she had limited knowledge of local provision

but felt that:

From the point of view of what probation, and now the CRCs are offer-
ing women, I think it’s pretty limited. If you said to me, ‘name me a
woman-specific programme’ I couldn’t.

Several of the interviewees had heard about gender-specific provi-
sion ‘through the grapevine’. ‘Rob’ (Area 2, Interview) thought that he
had heard of the local women’s centre (when prompted), while ‘Jeremy’
(Area 2, Interview) said he had visited the service, yet was unable to
provide any specific information about what it offered. ‘Chris’ who sat
in Area 3 was also unable to name any of the services that worked with
women, although when prompted, he recalled that he had heard about
the women’s service which was ‘apparently very successful’. Several
participants expressed frustration with this situation. ‘Steven’ (Area 1,
Interview) admitted that he had ‘no real idea about what happens’, with
‘David’ (Area 1, Interview) expressing a similar concern that proba-
tion was not responsive to questions from magistrates who ‘don’t know
enough about what goes on behind the scenes’.

Only a few participants had knowledge of the gender-specific strat-
egies that were being developed by the CRCs in their areas. CRCI,
for example, had recently introduced a new policy that female offend-
ers could only be supervised by female probation officers. While some
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magistrates in Area 1 were supportive of this development, most viewed
it as a retrograde step. The most common concerns related to gender
equality and the belief that women needed to mix with men (particu-
larly male probation officers with whom they could build positive rela-
tionships). ‘Steven’ (Area 1, Interview) felt the new policy ‘doesn’t do
a great deal for equality’, while Alice’ (Area 1, Interview) believed the
arrangements simply provided a ‘cocoon’ for women who needed to
‘live in the real world’. ‘Jeremy’, a magistrate in Area 2, also expressed
unease with the gender-specific approach. He believed that it amounted
to ‘segregation” and a return to ‘Victorian thinking that only women
can be dealt with by women’. He believed gender-specific policies were
problematic because ‘that’s not the way the world is’. The general con-
sensus among all participants was that ‘one size doesnt fit all’ (‘David’,
Area 1, Interview) and that women should be able to decide whether
they wanted to take part in female-only strategies. Several survey
respondents believed that there was a general tendency to overuse cus-
tody for women, and blamed this on the lack of appropriate communi-
ty-based sentencing options (see Hedderman and Barnes 2015).

Consistent with previous findings (see Birkett 2016), most partic-
ipants (including 55 of 86 survey respondents) said that they would
welcome more gender-specific provision for women in their local area.
Survey respondents overwhelmingly focused on greater levels of sup-
port for female victims of domestic violence, services that provided
support for mothers and additional services for drug and alcohol addic-
tions. Suggestions ranged from a bail hostel (Survey Respondent 5,
Female, Area 2), a residential service for mothers and children (Survey
Respondent 14, Female, Area 2), a women’s refuge (Survey Respondent
82, Female, Area 2), more interventions to help with issues such as
low self-confidence (Survey Respondent 2, Female, Area 3), housing,
parenting, relationships and domestic abuse (Survey Respondent 10,
Female, Area 3), and self-harm and PTSD (Survey Respondent 79,
Female, Area 3). Many recognised that women responded to structured
forms of support, with less focus on punitive elements.

Interviewees provided similar responses. Many outlined the impor-
tance of adopting a holistic approach for women (although they did not
frame their responses in such language). ‘George’ (Area 1, Interview)
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wanted to see greater levels of non-statutory provision made available
(such as help with benefits, housing, self-esteem and empowerment)
and felt that women benefitted from an ‘environment where those
things were available’. ‘Claire’ (Area 1, Interview) also placed great
importance on such factors and felt that:

Building up their knowledge, building their skill sets, building up the
confidence is key to everything... these are key things that will help keep
them out of courts.

‘Rob’ (Area 2, Interview) agreed that a female-only environment was
‘bound to be beneficial, because it takes away a problem, perhaps,
because if they are victims of violent partners, then they need to be
taken into a safe, secure environment for them to be able to relax’.
‘Natasha’, a magistrate who sat in Area 3, felt that there needed to be
‘much more sharing of other services that are available’. She requested
more feedback from the local women’s service, to include ‘the number
of women who have been referred... a very, very brief precis of some
of the issues, totally anonymised obviously, and how theyre working
towards rehabilitating, and the results they've had’. ‘Natasha’ was aware
that many women before the courts had suffered a history of abuse
and felt strongly that women offenders should be supervised by female
practitioners. The emphasis, as far as she was concerned, should be on
‘the caring bit’. Such concerns were highlighted in the survey, with one
respondent remarking that ‘the only feedback we get is if someone is
returned to court in breach of their community order. We rarely get to
know of the success stories’ (Survey Respondent 43, Female, Area 3).

The Suitability of Unpaid Work Requirements

In addition to the newly introduced RAR (which provides the ‘reha-
bilitative’ element), unpaid work is available to satisfy the ‘punitive’
element of community orders (if appropriate). The research revealed a
perception among probation officers that there has been a rise in this
requirement for women. Some participants expressed an awareness that,
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due to their often vulnerable circumstances, unpaid work could be dif-
ficult for many women to complete. The requirement to impose a puni-
tive element (and the need to impose high-level community orders in
order to avoid a short term in custody) made this a particular dilemma.
‘Rob’ (Area 2, Interview) explained that more obstacles arose with ‘sin-
gle women, single parents, who are unable, perhaps because of their
commitments, to get the release of the hours to be able to serve them’.

None of the participants had any real idea of the types of activities
that women undertook as part of their unpaid work requirement, and
no information about the suite of options offered (see Birkett 2016).
While the majority had not considered this in any detail, there was a
consensus that any unpaid work should be suitable (i.e. nothing too
physical) and that mixed groups might not always be appropriate for
particularly vulnerable women. ‘Susan’ (Area 1, Interview) was con-
cerned that mixed groups ‘would be an issue... from the point of view
of the task that theyre asked to do, firstly, and secondly because of
the kind of interaction between the different people’. ‘Mary’ (Area 1,
Interview) was happy for women to be involved in gentler groups such
as arts and crafts, as it was far better than ‘sending women into a situ-
ation where they may feel threatened’. While ‘Sam’ (Area 2, Interview)
said that she ‘would insist [unpaid work] was female-only’, she went on
to admit that she wasn't sure if this option even existed.

Opverall, however, participants did not view mixed groups as a bad
thing unless the women were particularly vulnerable (and there-
fore unsuitable for this requirement in the first place). Pete’ (Area
2, Interview) felt that groups should continue to be mixed to allow
women to undertake work in a positive male environment. ‘Yvonne’
(Area 2, Interview) similarly agreed that women needed to ‘learn the
hard way’ and stand up for themselves in male-dominated environ-
ments. The issue of mixed groups for unpaid work purposes seemed
less of an issue for participants in Area 3. ‘Chris’ (Area 3, Interview)
recalled that he had ‘never heard any adverse comments regarding
unpaid work... At least not for many, many years’. ‘Natasha’ (Area 3,
Interview) admitted that due to the rurality of the region it was ‘diffi-
cult to get women together, because of the sparsity of women offenders
around’.
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Reflection Points

This ‘update’ has revisited and addressed many of the points high-
lighted in past research (in relation to magistrates’ attitudes to the
sentencing of women and knowledge of gender-specific provision in
the community), but also raised some new concerns following the
introduction of the Offender Rehabilitation Act in 2014. Consistent
with previous studies, most magistrates were clear that they did not
treat women differently and considered egual treatment to mean the
same treatment. This situation persists despite official guidance to the
contrary, and it is clear that official bodies (including the Ministry of
Justice, NOMS, the Judicial Ofhice and the Magistrates’ Association)
should work to ensure that sentencers are aware of policy develop-
ments (see also Hedderman and Barnes 2015; Gelsthorpe and Sharpe
2015; Birkett 2016). It is important to stress, however, that while per-
haps not considering women differently, most magistrates were clear
that they took the relevant mitigating factors (particularly parenting
responsibilities and childcare) into account when sentencing women
(see Marougka 2012; Gelsthorpe and Loucks 1997; Birkett 2016).
As such, sixty-six percent of survey respondents and the majority of
interviewees felt that the sentencing framework was sufficiently flexi-
ble in this regard. Thirty-four percent of survey respondents did not,
however, and continued to express frustration that the current frame-
work did not allow them to take into consideration the specific needs
of women.

As reflected in other studies, most magistrates expressed frustration
with the lack of information they received about suitable community
options for women. The vast majority (including sixty-two percent of
survey respondents) had no idea about what happened on community
sentences or the precise activities that women undertook. Particular
concerns related to the introduction of the RAR. Magistrates’ con-
cerns in this regard, also highlighted in a number of reports published
by HMIP, must be prioritised if it is to develop into the ‘flagship’
rehabilitative element of community orders. While acknowledging
that information about the exact activities that offenders undertake is
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beyond the sentencing requirements, studies have demonstrated that
sentencer knowledge of provision and confidence in it are entwined.
This point is an important one, given the current government objec-
tives for magistrates to make full use of community sentencing
options for women. This research therefore emphasises a message
already delivered by past studies—the importance of sentencer infor-
mation on community sentencing options, something that magis-
trates themselves have expressed a desire for. Information should be
provided on a national scale but must also be communicated by the
CRC:s via local channels so that magistrates have a greater awareness
of provision in their area.

Sufficient information also needs to filter through court reports.
Magistrates are clearly influenced by their content (see Minson
2015), now completed by NPS court staff. It is concerning that a
recent report by HMIP revealed that the lack of information included
in court reports ‘did not always enable the court to make a judge-
ment about the most suitable community sentence’ (2017, p. 18).
While it is not possible to prove whether the information included
in court reports has deteriorated following the implementation of the
Offender Rehabilitation Act, it is clear that magistrates need to have
sufficient confidence that the two agencies of offender management
(the NPS and the CRCs) are working closely together and in the best
interests of their shared clients. The ability for CRCs to demonstrate
the suitability and enforceability of rehabilitation activities (through
the development of clear lines of communication with external pro-
viders, such as women’s centres) to sentencers (via the NPS) must also
be addressed.

A final area of reflection relates to unpaid work. Given their finan-
cial incentive to ensure that women comply with the terms of their
order, it makes logical sense for CRCs to develop unpaid work place-
ments that are more suited to the needs of women (making greater use
of single placements, allowing women to undertake work in female-
only groups or providing more flexible forms of part-time work to
take place). If magistrates are to support the government’s intentions
to punish more non-violent, low-risk women in the community, then
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the sentencing options available to do this must work for women
as well as men. Such a strategy is not radical, but simply reflects
the government’s expectations for women under the Transforming
Rehabilitation reforms.?

Notes

1. Following the implementation of the Offender Rehabilitation Act 2014, the
existing Probation Trusts were split into two. The National Probation Service
(NDPS) remains under government control and is responsible for managing
the most ‘high-risk offenders in the community (and providing services in
the courts). The 21 new Community Rehabilitation Companies (CRCs) are
responsible for managing those deemed to be ‘low” or ‘medium’ risk in the
community. Most are run by private companies and, in addition to a block
sum, receive some of their funding via a system of payment by results.

2. Which requires sentencers to ‘do right to all manner of people after the
laws and usages of this realm, without fear or favour, affection or ill will’.

3. These reports may also include a full risk assessment of the offender.

4. Oral reports are used for less complex cases where the sentencing court
requires only a limited amount of information.

5. Specific funding for women’s community services under the Coalition
government totalled £5.2 million (jointly funded by the independent
Corston Independent Funders Coalition) in 2010-2012, £3.78 million
by NOMS in 2012-2013 and £3.78 million in 2013-2014 through
Probation Clusters (National Audit Office 2013: 5).

6. The CRCs receive funding in two parts. They receive a fee for their
‘through the gate’ services and delivering the sentences of the courts.
They receive additional funding according to their ability to reduce reof-
fending rates (Payment by Results).

7. It is important to note that the requirements are not mutually exclu-
sive and some orders many contain a RAR as well as an accredited pro-
gramme, drug and/or alcohol treatment requirement.

8. The Ministry of Justice (2014) has stated its expectation that the CRCs
should make provision for women to be supervised by female officers,
attend probation in women-only settings and no longer complete
unpaid work in mixed groups where practicable.
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Why Training Is Not Improving
the Police Response to Sexual Violence
Against Women: A Glimpse
into the ‘Black Box" of Police Training

Elizabeth A. Stanko OBE and Katrin Hohl

Introduction

Few allegations of rape are reported to police. Even fewer rape allega-
tions reach court, and even fewer still result in the conviction of the
alleged suspect (CPS 2016). This outcome is replicated throughout
the world. Characterised as the ‘justice gap’ (see, for instance, Horvath
and Brown 2009), the process of investigating rape allegations was the
subject of a ten-year inquiry inside the London Metropolitan Police
Service (MPS). Two full months’ data in 2012 was the focus of more
detailed analysis (Hohl and Stanko 2015). This analysis showed that
victim withdrawal of complaints accounts for almost half of the attri-
tion of the 587 sample cases studied. The next largest contribution to
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attrition was the police decision to take no further action, accounting for
67% of attrition in non-withdrawn allegations. These decisions are rarely
scrutinised by anyone outside of policing. Analysis shows that there are
three critical factors present in decisions to proceed in the allegation
data recorded by police: the availability of independent evidence of the
incident, the identification of a suspect who is a ‘credible criminal’, and
the assessment that a complainant is ‘credible’. All of these strengthen
the likelihood that an allegation will result in a charge by the Crown
Prosecution Service (CPS).

The Angiolini Review found that rape myths still influenced the
way police manage rape complaints, and that the officers who were
in roles to support rape victims perceived victims as ‘not telling the
truth’ (2015: 76). The enquiry concluded that there was a compelling
case for improvement in the police management of rape and sexual
assault. There is growing acceptance, from the Angiolini Review to
Her Majesty’s Inspectorate of Constabulary (HMIC) (an independ-
ent police oversight body in England and Wales), that victims who
report rape to police in London are more likely to be highly vulner-
able (see also Stanko and Williams 2009), more likely to know their
assailant, and only occasionally involve a complete stranger attacking
a victim without warning. Four key vulnerabilities dominate rape alle-
gations reported in London over the decade of the MPS study: the
complainant is young (under 18) at the time of the rape; drugs and
alcohol mis-/overuse are present (either for the victim, the assailant or
both); the complainant has mental health issues; and there is a domes-
tic abuse/violence context. Police investigation, as the consensus of
research and the conclusions from a raft of enquiries point out, needs
to be viewed through the lens of how vulnerable victim experiences
sexual assault/exploitation (Horvath and Brown 2009; Brown and
Walklate 2011; Hohl and Stanko 2015; Williams and Stanko 2016).
What seems to be continuously frustrating to activists, scholars and
government officials is how little seems to have improved in the justice
outcomes for those who report rape to the police despite decades of
scrutiny.
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Debates—seemingly endless—about why these institutional changes
have not resulted in incremental improvement across the board in the
policing of sexual violence against women often return to the mantra that
police officers need to be provided with more #raining. But why should
training lead to improvement in police decision-making and action?
Training, as a lever (or theory) of change, is expected to be a mechanism
to change police actions and responses but thinking about training as a
mechanism of change too often removes it from the culture and structures
within which police decisions are made (see Hoyle 1998). While police
culture, societal expectations and personnel are continuously chang-
ing over time, police training is largely hermetically sealed within the
core culture of policing, one that continues to be criticised for its macho
culture, lack of diversity and command and control ethos. Few outsid-
ers see training in action. Essentially, police train police, and any insight
from scholarship and/or research, and even force performance or HMIC
inspections, is generally kept at arms’ length from the training school
preparations because there is no active mechanism to address these con-
cerns from within. This observation is important for activists and cam-
paigners working on policing improvement to understand because they
too call for more and better training. The growing impact of a feminist
critique has been felt inside policing: few police forces would for instance
not recognise the fact that the overwhelming majority of victims of
domestic abuse and rape and sexual assault are women and girls. But how
has this recognition permeated into the way police are trained to respond
to these demands for policing intervention? And what does the evidence
tell us about the link between training, learning and improvement? What
kind of insight from the feminist research on sexual violence against
women and girls needs to permeate the way ‘the police train the police’?

This chapter aims to stimulate critical debate about police training in
the area of sexual violence against women. It draws on the authors expe-
rience of working with two police forces, as part of a Police Knowledge
Fund (PKF) project, to co-produce an evidence-informed training pack-
age for Sexual Offences Investigative Trained (SOIT) officers, and the

lead author’s experience in working inside a police force for 15 years.
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What we present in this chapter are personal observations and reflec-
tions based on these experiences—a glimpse into the ‘black box™ of
police training. Fully opening the ‘black box’, i.e. a systematic analysis
of police training in the area of sexual violence against women and gitls,
would require a level of transparency and openness to outside scrutiny
that at present does not exist.

The remainder of the chapter is structured as follows. First, we dis-
cuss why police training is a popular solution suggested to improve
police response to sexual violence against women and girls. Then, based
on our observations of working with training units, we outline some
defining features of police training that we believe are crucial in under-
standing how police training is carried out in practice, and the barri-
ers they present to improving police response to wider violence against
women through training. In particular, we reflect on the challenges
of academic-police collaborations aimed at introducing an evidence-
informed element to police training on sexual violence and engaging
with victims of sexual violence. The final section asks, through the con-
ceptual framework of ‘craft vs. science’ in policing (Willis 2013) and the
adult learning literature, how training might improve officer decision-
making in ‘messy’ domestic abuse and complex sexual offences cases
involving vulnerable victims.

Training as the Solution?

The continuous search for improvement in the policing of violence
against women has largely pinned its hopes on the influence of ‘better’
police training. At the same time, changes in organisational practice or
the role of inspection presume that the ‘best’ training is available, and
as such bespoke specialist roles have been developed in some forces to
deal specifically with domestic abuse or rape victims. The recognition
of rape, sexual assault and domestic abuse, as key performance improve-
ment areas in strategic force-wide plans and performance regimes, has
been prompted by the active monitoring by HMIC of the operational-
isation of the policing practice to help and to support domestic abuse
and sexual assault victims (HMIC 2017).
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Despite the rather sparse evidence base, there is a stubborn insist-
ence in putting forward recommendations that presume that training
leads to improvement. The available knowledge about the policing of
domestic abuse—far more studied than the policing of rape—is used
here as an example of the problems of ‘training’ better police officers by
police officer trainers. The College of Policing’s (CoP) own research on
the impact of training on coercive control aimed to measure change in
the police officer’s understanding of domestic abuse (Wire and Myhill
2016). Wire and Myhill set out to test whether first responder train-
ing on coercive control in one force in England improves police officer
knowledge and understanding. There is an assumption in this train-
ing package that better understanding will lead to better action and
response. The authors test for this using a questionnaire developed
specifically for this evaluation. This experimental training package was
applied within the current model of ‘training’ delivery to police officers
within their organisations. The findings suggest that the training had
‘no impact on officers’ general attitudes to domestic abuse’ but had
some positive effects for some (but not all) indicators of knowledge and
understanding of coercive control. In other words, training per se is not
a silver bullet or ‘solution’ to the issues identified by researchers and by
the HMIC for changing the practice of policing domestic abuse.

In order to understand why training might not work as intended, the
following section outlines some key features of police training in prac-
tice as we have observed them in working with police training units and
in observing police training on rape and sexual offences. These are per-
sonal observations of the authors in working with police forces and, in
the case of the first author, working inside a police force for 15 years.

Understanding Police Training in Practice
Handing Down the Craft
Police training has been delivered largely by former operational police

officers who bring with them a view about ‘the way things work from
experience in policing and particularly here’. Trainers—at least those in
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England and Wales—undergo certification in order to become ‘trained
trainers' who understand how adults learn. The approach recognises
that handing down the ¢7aff from one officer to another often relies on
tacit knowledge (not academic knowledge) to share good practice. Some
of this craft is highly specialised and has a tradition of ‘perfected prac-
tice’ in areas such as homicide investigation, advanced driving, public
order policing or firearms training. Professional skill development—
especially for police officers seeking to learn a different operational role
such as a sexual assault liaison officer—takes place inside policing and
rests on police internal knowledge, taking little account of other sources
of information (and particularly independent academic evidence). The
approaches and techniques that are being handed down have rarely
been tested and are not challenged by those outside the police, least of
all from academic research, because the world of in-house training is
largely hermetically sealed to outside eyes and ears.

Insulation from Academic Evidence and Scrutiny

Because police training is largely sealed off from outside scrutiny, there
is little transparency, educational review or accountability for what is
being taught. What we found working with police forces on the sex-
ual assault liaison officer course was that reviews of learning mate-
rial take place internally, behind closed doors. There is a platform for
online learning but not for sexual assault liaison officers. There was nei-
ther scrutiny from outside the police service of the sexual assault liai-
son officer course material nor any way to assess whether the learning
approach helps ‘improve’ police response or is compatible with science
or systematic academic research evidence on rape and sexual assault.
Course attendance for officers choosing this role typically requires
‘abstraction’ from operational duties, meaning the learner attends the
training in person, with little written training material available for
the learners to take home, review and to refresh (with the exception
of the written law on sexual assault and rape). A largely oral culture of
training, with little written documentation, limits the practical ways in
which training units can be scrutinised and held to account. The COP
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has, in part, been created to set national standards for training and pro-
fessional practice. For sexual offence investigation, including the SOIT
role, there currently exists no national standard or nationally accredited
training, and no Authorised Professional Practice (APP)! guide to ena-
ble police force training units to tether their training to what is consid-
ered to be best practice.

There is currently almost total reliance on craft-based, police officer
trainers who have had little exposure to the evolving academic knowl-
edge about the impact of sexual violence on victims and their contact
with police. At present, the influence of ‘research and evidence-based
practice’ is extremely limited; police training units write and prepare
their own lesson and learning plans in-house, or use those from the
COP (which for sexual assault do not exist). Training units often do
not have the capacity or resources to access, evaluate, and use academic
research fully. To give one example of the practical barriers to using out-
side evidence from the PKF project, police IT firewall settings meant
officers were not able to receive academic articles on the topic of rape
or sexual violence via email due to those words (‘sexual” or ‘rape’) being
contained in the text.

Unfortunately too, there is little scientific research on how police
training works to change behaviour (i.e, what is the mechanism for
change?). There is sparser evidence on how best to ‘train’ for investigat-
ing complexity and complex situations involving vulnerable victims,
such as in cases of sexual assault and domestic abuse. Development and
delivery of training are split and often conducted by separate teams of
officers, with training materials passed on to the officers who deliver the
training. Trainers and training developers are supposed to be ‘experts’
in training, able to deliver for any topic; they are not subject area
experts. The prevailing assumption is that ‘police trainers’ can deliver
any training package by reading out and following the instructions of
the training package itself; that trainers do not need to be experts in
the subject matter they are delivering. This is flawed. If we expect police
officers to be critically thinking, problem-solving professionals who are
evidence informed, a different approach to training is urgently needed;
one that encourages better learning about what the (scholarly) evidence
says about successful interventions with victims so that this thinking
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can be applied to complex situations encountered when responding to
domestic abuse, and allegations of rape and sexual assault.

Reproducing Localised Organisational Procedure

Police officer trainers who train police officers for new roles draw upon
their own experience of ‘doing the role’ to inform the substance of the
ways of working they wish other police officers to follow; as well as
knowledge about the local, social, legal and organisational context for
‘best practice’ from their operational experience. Police trainers may
also rely on ‘command’ to provide an invisible funnel through which
new information is assimilated into police action. “This is the way we do
things around here’ is an expression used to convey a host of hierarchi-
cal and unspoken conventions about ways of working. Within the UK
policing network, there is an acceptance that process and procedure will
differ between forces (e.g. forms or the way officers tape evidence bags
may differ). Within a police force, knowing local convention conveys
competence, especially important for new joiners to operational units.
Understanding how things work locally may also imply knowledge
about how a particular commanding officer or a particular unit requires
operational officers to conduct investigations, consult the officer in
charge or share information. Developing a lesson plan on what consti-
tutes a problem and how to manage it (as police action, process and
procedure) is constructed through the lens of localised, organisational
process. Telling trainees ‘what to do’ turns the job into using process and
procedure as an anchor for deciding how to respond to a situation, event
or report of a crime. However, if training is to provide access to knowl-
edge which is validated outwith the police culture, then an officer needs
to be exposed to that information. In theory, this information could
influence practice and act as a buffer to traditional ways of working and
promote iterative improvement from within.

Police training though is largely overshadowed by local force process
and procedure, an invisible institutional framework to exclude knowl-
edge that is generated outside policing itself. These differences loomed
large in the work conducted with forces described below. Much time
and effort was expended working through individual force procedure to
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enable the two forces collaborating with the project to identify common
ground on which learning could be improved. Regardless of where an
operational officer works, each individual police officer (who is provid-
ing vital support to sexual assault victims) is continuously confronted by
having to make informed (and defensible) decisions about very complex
situations. Routinely accounting for how policing decisions are made
(when, why and often under some form of supervision) invisibly under-
pins traditional training. We also found that the work of the training
unit is not routinely informed by the police force’s way of accounting
for its success in its business. There is—at least in these training units—
no internal in-house feedback loop to assess whether what the police
trainers are training officers to do ‘works’, or make any difference in
the performance of a police force in terms of delivering ‘good enough
policing.’

The Status of Training Within the Organisation

Working within a police training unit, preparing the next generation
of officers for their role, does not confer much status within the police
organisation. Too often training is considered a ‘dead zone’, where
officers who have grown weary of front-line work, or officers who are
burnt out and ‘need a rest’, or who can’t find a role in the rest of the
organisation, train others to do what they no longer wish to do. These
training officers may have been out of operations for a long time. They
may not have been the best practitioners either. They are seldom devel-
oped professionally as learning specialists. While these issues have been
recognised in a number of HMIC reviews (HMIC 2002; Neyroud
2010), they remain a significant organisational barrier to improvement
to learning within the police service.

Police-Academic Co-production of SOIT Training

This chapter draws on learning from a police-academic collaboration
funded through the UK’s PKE The project translated academic research

on the policing response to rape into a new training programme
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designed for sexual assault liaison police officers (SOITs) in two forces
in England. The process of creating a new approach to improving sex-
ual assault liaison officer training was informed by research evidence
mentioned earlier and published in 2015 in the London study of rape
allegations (see Hohl and Stanko 2015). The lessons learnt from the
academic-police collaboration’s creation of a new training course in the
two partner forces can be shared with other police forces at home here
in the UK and abroad.

In order for innovative, evidence-infused police training ‘to be under-
stood and relevant, there must be a broad alignment of what is con-
sidered to be ‘good policing’ (HMIC 2014) or ‘good enough policing’
(Bowling 2007) shared across borders. These reflections here will largely
focus on the grounding of ‘what is meant by good training’ or ‘good
enough’ training, so that policing is better (after all, that is the purpose
of training—improving professionalism). This explicitly means that
somehow—and over time—the impact of the training should be able to
be measured, transparent, and experienced by victims who report sexual
assault as ‘good enough’.

Sexual assault liaison policing is a specialist role inside the police ser-
vice in England and Wales, differing among the forty-four police forces.
Some of the roles combine victim support with sexual assault investi-
gation; other forces separate the two roles. The approach to a force’s
policing role and the place of policing of sexual assault within this may
differ between forces. “Training’ officers for this role is largely in-house,
in-force. Force police training approaches should be compatible with
national training standards set by the COP so sexual assault training
modules should abide by learning objectives specified by the College
but these do not yet require that the specific information within any
module aligns with the available (best) evidence according to academic
standards. Training on how to interview witnesses and particularly sus-
pects has been influenced by psychology. Cognitive interviewing, whose
evidence base is largely influenced by its research with university stu-
dent samples, frames the section of the course devoted to interviewing
practice. Although drawing on the academic evidence that demonstrates
that victims report feeling ‘not believed’ or ‘being blamed’ for the sexual
assault, our study found there was no course material that set out the
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problem of sexual assault offending as a problem of exploiting vulnera-
bility (the evidence is presented in Hohl and Stanko 2015). Preparation
of any training delivered to officers desiring a new role is largely under-
taken by training units within individual police forces, and as outlined
above, the ‘evidence’ basis for what an officer ‘does’ and how she/he
‘does it’ is largely managed through in-house crafi-based skill develop-
ment and rarely observed in situ by anyone other that police practition-
ers. At present, there is a gap in academic knowledge about the impact
of such training on police practice across the country and in the force
itself. There is also a gap in exploring whether what is being taught
accords with the academic evidence about the nature of rape and sex-
ual assault, a criticism found in much of the academic literature on the
experience of victims.

A Review of Sexual Assault Liaison
Officer Training

The PKF project’s theory of change draws on what the research evidence
says about factors that contribute to victim outcomes for rape allega-
tions. The research (Hohl and Stanko 2015) highlights the vulnera-
bilities of victims through an analysis of allegations reported to a local
police force and demonstrates the influence of these vulnerabilities on
outcomes. This theory of change suggests that better evidence-informed
training (officers attuned and better informed about victim vulnerabili-
ties and the implications for criminal investigations) would strengthen
(or at least align) police training with improving the justice outcomes of
rape allegations. An evidence-informed course would set out to develop
explicitly an appreciative inquiry approach to putting victim vulnerabil-
ity at the heart of sexual liaison police officer training and require the
trainees to think differently in order to make decisions informed by vic-
tim need. Although only a partial ‘fix’ to ‘whole system’ improvement
in the investigation of rape allegation (e.g. there needs to be more work
regarding the interviewing skills of officers who are, after all, interview-
ing highly vulnerable victims), the project provides new insight into the
process of academic-police collaboration on police training.
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The PKF project opened the discussion in the two forces’ training
units about how the needs of the complainant of rape and the needs
of the investigation are often in tension. These needs are not fixed, and
learning to balance these should be part of the core competency of a
successfully trained specialist officer. The needs of the complainant are
framed by the kinds of vulnerabilities complainants ‘bring with them’
when reporting a rape. As noted above, understanding the nature of
these vulnerabilities should enable officers to prepare in advance how
they will manage these vulnerabilities within the investigation window.
These should be made explicit, as these are common issues officers will
be managing in their roles. What we found in the discussions was that
while academics on the project foregrounded ‘victim vulnerability’,
police trainers had previously put this in the background, with legal
definitions, process and procedures being prioritised over the under-
standing of how vulnerability is important in recorded allegations of
rape.

Co-producing Sexual Assault Liaison Officer Training

Working with two forces meant that there were two different
approaches to the policing roles that ‘support victims’ and ‘lead investi-
gations’, and thus there were different in-house training designs for that
support. The project working group (comprising academics and police
officers) agreed to two key changes to the previous training course that
were critical to better delivery. First, there was the inclusion as a core
part of the lesson plan of the use of case studies reflecting the kinds of
vulnerabilities that those who allege rape have. Second, the training
package addressed ‘well-being’ needs of the police officers themselves,
as officer resilience is often stretched when working with victims with
serious vulnerabilities. The PKF project found that sexual assault liai-
son officers struggled to reconcile the conflicting demands of the police
investigation and safeguarding the victim’s well-being, as well as keeping
the victim ‘on board’ and engaged in the investigation. One common
example that liaison officers would give is that while an exhausted and
traumatised victim is likely to be desperate to shower and sleep, and ask
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to be taken home, the investigating officer might instruct the officer to
interview the victim and take forensic evidence regardless, so the inves-
tigation can commence and potential arrests can be made. The train-
ing package aimed to equip officers with the understanding and skills to
negotiate these situations and also be mindful of their own well-being.

Both forces have now pledged to use the new training materials, har-
nessing the information on victim vulnerabilities (e.g. proportion of
victims who are underage, used drugs or alcohol prior to the attack, or
have a current or previous intimate relationship with the perpetrator)
and use cases dealt with by the local police force as case study materials.
It took a lot of effort to shift ‘the way we do things around here’ for just
one course.

Conceptualising Police Training:
Craft vs. Science

Reflecting on our observations of police training practice, and the
co-production of the SOIT training package in particular, Willis's
(2013) distinction between craft-based and science-based skill develop-
ment appears a useful framework to apply to the current approach to
training (see also Willis and Mastrofski 2016). Willis discusses policing
as a profession through a framework characterising police knowledge
as influenced by ‘craft’ (experience) versus ‘science’ (academic research/
evidence informed). He suggests that science-based (or even science-
informed) approaches are less prevalent. Willis further proposes that
improvement in policing would and should enable a more scientific-
aligned way of working that does sit comfortably alongside the histori-
cal craft-based way of working. This framework has implications for the
way we think about police training.

Policing as a craft-based profession would approach training and the
acquisition of policing skills in supporting rape victims and inves-
tigating rape through the lens of ‘perfecting craft’. A craft is acquired
and improved through practice and is taught by fellow craftspeo-
ple (police officers) who know about good practice of refined policing
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skills through their experience of field operations. Applied to the case
of sexual assault liaison policing, craft as ‘trained knowledge’ would be
prepared and delivered by police officer trainers for police officer train-
ees, designed to show the trainees how to respond to, for example, a
rape victim, using in-house force approved tools>—empbhasising the
legal provisions, legal processes and internal police procedures. There
may or may not be input from victim support workers. Improvement
in craft may be measured in the refinement of applying force procedure
and protocols to better practice, but the training itself may not challenge
traditional ways of knowing, thinking and working in the field.

Craft-based knowledge is infused within police force cultures within
which craft is acquired (Chan 1997; Bacon 2014). In any police force,
it is impossible to avoid this wider cultural context. For a craft savvy
police officer, the closer the officer adheres to the process or procedure,
the better. Improvement in officer performance is typically measured
through looking at the process or procedure, not by the outcome, nor by
how well treated victims feel. Performance measurement would need to
capture, too, whether police were managing the high vulnerability of
victims of sexual assault better as a consequence of training. Given the
research that now exists about the gap between knowledge regarding
domestic abuse and coercive control, and policing action and training
(Vigurs et al. 2016; Robinson et al. 2016; Wire and Myhill 2016), it is
time to think differently about how to measure the success of training
itself. Training alone is not a single solution, but one linked to a full
raft of supportive organisational self-awareness that provides systematic
feedback to supervisors as well as operational staff. This is the purpose
of continuous professional development, critical for any profession.

Improving Complex Decision-Making
Through Training

There is limited or no evidence in policing on which to base any chosen
approach for the mode or method of training (see Wheller and Morris
2010 for a review). According to Mugford et al. (2013: 312) ‘what is
currently absent in the police training literature are concrete empirically
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supported instructional strategies that can be incorporated into training
to promote the long-term retention and transfer of learned skills and
knowledge.” This has implications for police training practitioners—the
approaches taken to improve their trainees’ actions on the job are not
yet evidence informed, simply because this evidence does not yet exist.
Instead, police trainers largely rely on what they ‘did” when they were
operational officers. As a result, police forces are unable to rely on police
trainers who are knowledgeable about the latest academic evidence and
developments in the professional skills they are passing on.

Recent HMIC inspections on public protection, domestic abuse
and child sexual exploitation indicate that police forces have not yet
delivered a significant and sustained change in practice (HMIC and
HMCPSI 2012; HMIC 2015). Nor has the police service agreed on
what constitutes ‘success—is this in the victim’s eyes (good and fair
treatment regardless of criminal justice outcome), the police officer’s
eyes (an investigation accepted as a charged case by the CPS) or some
combination of organisational performance outcomes? Nor has the
police service yet delivered a ‘good enough’ police training response
in the policing of domestic abuse (Bowling 2007). There is little
evidence-based knowledge about how training might change police
behaviour and action (see Neyroud 2010). A theory of change might
make transparent the issues that may be contributing to the continued
‘confusion’” around what to do when responding to a domestic and/or
sexual assault incident. As Mugford etal. remind us (2013: 317) ‘in
“naturalistic” scenarios, information on what actions to take draw on a
multiplicity of knowledge that must be brought together in a collective
way to address a complex issue’. Put simply, complex decision-making
requires applying knowledge, improving knowledge and reflectively review-
ing practice as a consequence.

In situations of rape and sexual assault, police officers have complex
decisions to make and thus would benefit from ongoing, iterative social
science insight to guide their organisational responses. The research on
violence against women documents its complex nature (Kelly 2002;
Kelly et al. 2005; Hohl and Stanko 2015). A large volume of literature
explores female victims’ responses to men’s violence, and these responses
are also complex and include coping mechanisms which make any
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policing investigation tricky (Stanko 1985; Kelly 1988; Jordan 2008).
As police officers are expected to assess the victim’s need to trigger
legal interventions (criminal as well as civil), the more assistance police
officers have in understanding female victims' coping mechanisms, the
better. Indeed, these are not just the lessons of female victims—the
complexities of gender loom large in sexual violence of men and boys
too (Davies 2002). But these complexities also deserve a gender-based
approach in scholarly knowledge unpicking how men and boys are
exploited sexually.

Returning to sexual offences training, a training session rarely starts
with a clear analysis of what the victims are telling police about the
problem of sexual assault Jocally. What are the circumstances presented
by those who report sexual assault or rape, and how do these circum-
stances challenge the application of law? What most police services will
admit is that most victims know their offenders, and that the circum-
stances of applying law require unpicking tricky issues of consent, force
and exploitation of vulnerability in these pre-existing relationships. This
is not easy. For forces using practitioner trainers, a focus on applying
procedure and law does not help steer trainees” skills towards gathering
(best) evidence of what happened and how that evidence might demon-
strate a violation of law. The impact of ‘messy’ cases on high demand
for limited resources requires far more attention and time, and in the
age of austerity, often causes frustration and/or officers” stress and burn-
out inside policing. The ability to #rzin police officers requires police
officers to acknowledge the business they manage (‘messy cases’), learn
how to manage ‘messiness’ differently using insights from scholarly
research on victims' vulnerability to exploitation, adapt the learning to
enable officers to understand the business of sexual assault allegations,
and apply their practice and problem-solving skills to the kinds of rape

allegations that actually are reported to their local police service.

Concluding Remarks

Just over half of London victims turn away from justice after they con-
tact police (Hohl and Stanko 2015). These victims disengage. This
does not mean that the rape allegations they report are unfounded;
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what we know about these victims is that the majority are highly vul-
nerable at the time of the assault. These incidents deserve much more
understanding so that we might improve victims’ experience and vic-
tims’ strength to challenge assailants. There is academic research that
tells us why vulnerability might cause victims to back away from jus-
tice, but not what to do differently as a consequence of knowing this. 1f
the UK has learned anything in the past five years from the scandals of
historical sexual abuse allegations, it is that few victims felt they were
taken seriously, felt that they were believed or felt that they had the
strength to push back against ‘rape myths’ seeping into their exchanges
with authorities (see Chapter 10, this volume). Linking police training
with an analysis of the situation of victims who report rape allegations
locally requires the police service to know what kinds of sexual alle-
gations come to their attention and how to respond best to the kinds
of vulnerabilities these victims bring with them when they turn to the
police for help.

There remains a gulf between academic language and practitioner
language, and this communication gap hinders the integration of
‘academic/outside the force’ knowledge into training, procedures and
understanding inside the police force. Police forces should invite aca-
demics with subject matter expertise and expert operational practi-
tioners to participate, to observe and to help transform training. Both
must be willing to understand the evidence and the insight from both
perspectives, to value both craft and science. The co-production of the
content and the approach to the training will be uncomfortable and
irritating at times but the space within which the police ‘train their own’
has tended to be a closed shop for too long.

Notes

1. APP is developed and owned by the COP (the UK professional body for
policing). APP is authorised by the COP as the official source of profes-
sional practice on policing. Police officers and staff are expected to have
regard to APP in discharging their responsibilities.

2. Since 2009 all UK police forces are expected to use the Domestic Abuse,
Stalking and Harassment (DASH) tool.
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Why Focus on Reducing Women’s
Imprisonment?

Jenny Earle

Introduction

The Prison Reform Trust (PRT) is an independent UK charity working
to create a just, humane and effective penal system by inquiring into the
workings of the system; providing information to prisoners, staff and
the wider public; and by influencing Parliament, government and offi-
cials and making the case for reform. The organisation has two principal
objectives which are: to reduce unnecessary imprisonment and promote
community solutions to crime; and improve treatment and conditions
for prisoners and their families.

The Trust provides an Advice and Information service to women and
men in prison, is secretariat to the All-Party Parliamentary Group on
Penal Affairs and publishes the biannual Bromley Briefing Prison Fact
File, recognised as an authoritative source of information about the
criminal justice and prison systems.
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Since 2012, the Trust has been pursuing a programme to reduce
women’s imprisonment.! In this chapter, I set out the objectives and
rationale underpinning the Transforming Lives strategy, consider oppor-
tunities for progress and setbacks encountered. I focus in particular
on the intersection where women may be both victim and offender
and argue that the impact of histories of trauma, abuse and grief, and
involvement in coercive relationships with men, are particularly salient
for women’s offending. This is a key gender difference—while family
and relationships are important protective and supportive factors for
men in the criminal justice system, the opposite is more often the case
for women.

Background

The PRT has long called for a reduction in women’s imprisonment and
a step change in how the criminal justice system responds to women.
It is over ten years since publication of the Corston Report (2007) on
Women with Particular Vulnerabilities in the Criminal Justice System
and five years since the Commission on Women Offenders in Scotland
(2012), chaired by Dame Angiolini. These and many other inquiries
and reports have all concluded that prison is rarely a necessary, propor-
tionate or effective response to women who get caught up in the crimi-
nal justice system (PRT 2011; House of Commons Justice Committee
2015). However, because women are such a small minority of the
prison population, they are often overlooked. They comprise less than
five percent of the prison population and around 15% of those super-
vised in the community. Criminal justice policies, processes and agen-
cies generally assume that offenders are male and women have therefore
been described as ‘correctional afterthoughts’ (Gobeil et al. 2016). This
neglect may be regarded by some as benign, but the evidence is rather
that women can be subject to double standards, harsh judgements and
punitive responses with often devastating consequences for themselves
and their families. ‘Criminal women’ do not conform to traditional ste-
reotypes and are often regarded as ‘other—other than normal women,
other than real criminals and perhaps most significantly—other than
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real victims (Carlen and Christina 1985). The criminal justice system
relies heavily on a ‘clear differentiation between the totally innocent vic-
tim and the totally guilty offender’ (Rumgay 2010, p. 49), a distinction
routinely reinforced by popular media. However, there is mounting evi-
dence that many women in prison have been victims of much worse
crimes—including physical or sexual abuse during childhood, domes-
tic violence or sexual exploitation as adults—than those they may
have committed. A significant proportion of foreign national women
in prison have been trafficked into offending (Hales and Gelsthorpe
2012). This needs to be better recognised and understood. The purpose
of this chapter is to demonstrate the significance of the linkages between
women’s exposure to male violence, coercion and abuse and their own
offending behaviour. This is not to argue that there is always a direct
causal link, or that women lack agency, but that a vicious circle of victi-
misation and criminal activity can develop, creating a toxic lifestyle that
is extremely difficult to escape (Rumgay 2010; Loveless 2010).

Objectives of the Transforming Lives Programme

For the reasons elaborated in this chapter, the PRT’s Transforming Lives
programme set out to reduce the number of women sent to prison
UK-wide. To achieve this goal, the organisation has been working with
others to:

e Improve the governance of women’s justice across the UK, which
requires dedicated leadership and cross-government co-ordination
informed by a robust economic case;

e Strengthen the pathways into mental health and social care services
for vulnerable women caught in the criminal justice system;

 Increase awareness of the links between women’s experience of
domestic abuse and their offending;

* Reduce the use of custodial remand unless the seriousness of the
offence or the protection of the public demands it;

* Promote non-custodial options particularly for mothers of dependent

children;
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* Reduce the number of foreign national and black and ethnic minor-
ity women in custody;

o Work intensively in local high-custody areas to foster greater use of early
intervention, out-of-court disposals and community orders for women.

In 2014, the PRT published the Transforming Lives report in part-
nership with the UK Programme Action Committee of Soroptimist
International Great Britain and Ireland, a women’s voluntary organisa-
tion committed to inspiring action and improving the lives of women
and girls in the UK and worldwide. The organisation has consulta-
tive status at the United Nations. In the reports foreword, leading
Soroptimist Dr. Kay Richmond notes that,

Preventing violence against women has been at the core of Soroptimist pro-
ject work for many years, and having learnt that it is so often an underlying
factor in women’s offending, we welcomed this opportunity to provide a
voice for women who, very often, are victims themselves. (PRT 2014a, p. i)

The report’s recommendations for a rebalancing of criminal justice
responses to women are based on the action research conducted by
local Soroptimist Clubs across the UK (PRT 2013a). Although puni-
tive responses to minor offending are often justified in the name of
public opinion, in fact attitudes to crime and punishment can be more
nuanced than tabloid political discourse allows. A YouGov opinion poll
conducted by the PRT revealed strong support for public health meas-
ures to tackle women’s offending. Treatment for drug addiction, help to
stop alcohol misuse and mental health care were the top three solutions
to get public backing for reducing offending by women who commit
non-violent crimes (PRT 2017a, p. 11).

Women'’s Imprisonment—An Overview?

The women’s prison population in England and Wales more than dou-
bled between 1995 and 2010—from under 2000 to over 4000 women.
The numbers subsequently declined by over 10%—from 4279 women
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in April 2012 to 3821 in April 2016 (PRT 2017a, p. 1). But the UK
still has one of the highest rates of women’s imprisonment in Western
Europe, and in 2017, there were over 4000 women in prison at any one
time.?

Prison statistics can be confusing, and it is important to understand
the difference between a ‘snapshot’ of the prison population and the
total intake (receptions) of individuals into prison over the course of a
year. In England and Wales, there are usually fewer than 4000 women
in prison at any one time, but around 9000 women are received into
prison over the course of a year, either on remand or under sentence,
or on recall. The former ‘snapshot’ figure will have a higher proportion
of those on longer sentences, while the latter annual receptions figure
includes all those who have been sent to prison even for very short
periods. A total of 8562 women were sent to prison in the year to June
2016, including those remanded into custody and those serving a sen-
tence (Mo] 2016a).

Reflecting the less serious nature of their offending, most women
entering prison serve very short sentences. In the year to June 2016,
63% of sentenced women entering prison were serving six months or
less compared to 47% of men (Mo] 2016a). The use of these very short
sentences for women increased by 6% between 2015 and 2016, while
the use of community sentences dropped by around a third between
2006 and 2015 (Mo] 2016b). There has also been a significant decline
in the use of out-of-court disposals for women and an increase in the
use of suspended prison sentences (Mo] 2016c).

Of the women who were sentenced to imprisonment, 84% had com-
mitted a non-violent offence compared to 76% of men in prison. More
women are sent to prison for theft than for violence against the person,
robbery, sexual offences, fraud, drugs and motoring offences combined,
and 80% of female theft offences were for shoplifting. Women are twice
as likely as men to be in prison for a first offence—22% of women com-
pared to 12% of men have no previous convictions or cautions when
first sent to prison (PRT 2017a, p. 2).

Furthermore, there is a continuing over-representation of black
and minority ethnic women in prison as they comprise 19% of the
women’s prison population compared to 14% of the general women’s
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population. Black British women make up 10% of the women’s prison
population—over three times higher than the 3% they comprise of the
general women’s population. Analysis conducted for the Lammy Review
(2017) of Black, Asian and Minority Ethnic (BAME) representation
in the Criminal Justice System found that black women were twice
as likely as white women to receive a custodial sentence in the Crown
Court for drugs offences. Asian and other minority ethnic women were
over 40% more likely than white women to be convicted at magistrates’

court (PRT 2017¢; Cox and Sacks-Jones 2017).

Gender Differences in Offending, Offenders
and Imprisonment

There are a number of key differences in the drivers and patterns of
offending between women and men and in the characteristics of female
and male offenders, which are reflected in the prison population. These
are set out below and provide a compelling evidence base for requiring
a distinct, gender-aware criminal justice response to women in contact
with the criminal justice system and reduced use of imprisonment.

Abuse and Coercive Relationships

More than half of women in prison (53%) report having experienced
emotional, physical or sexual abuse as a child compared to just over a
quarter (27%) of men (PRT 2017a, p. 3). In the Offender Assessment
System (OASys), the government’s operational database that is used to
assess the risks and needs of eligible offenders in prison and on proba-
tion, 57% of women report having been victims of domestic violence
(PRT 2017a, p. 3).% Because many women are reluctant to admit or
disclose abuse, both these figures are likely to be an underestimate.
Inspectorate reports on women’s prisons include surveys of the women
resident at the time of the inspection, and these confirm high levels of
prior victimisation. For example, in HMP Bronzefield, the largest wom-

en’s prison in the UK since the closure of HMP Holloway, 58% of the
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women surveyed said they had experienced domestic abuse, and 34% of
the women said they were experiencing it at the time they were sent to
prison (HMIP 2016, p. 59).

Indeed, women’s offending is much more likely than men’s to be
prompted by their relationships. Nearly half of women in prison (48%)
questioned for the Surveying Prisoner Crime Reduction survey reported
having committed offences to support someone else’s drug use com-
pared to 22% of men (Light etal. 2013, p. 16). Women can become
trapped in a vicious cycle of victimisation and criminal activity. Their
situation is often worsened by poverty, substance dependency or poor
mental health. Leaving an abusive relationship can be risky—the
period when a woman is planning or making her exit is often the most
dangerous for her and her children (Sev’er 1997).

The vulnerability of women to domestic abuse and the impact this
can have on their offending have been recognised by national and inter-
national organisations. The UN Special Rapporteur on Violence Against
Women commented following her mission to the UK,

It is crucial to develop gender-specific sentencing alternatives and to rec-
ognise women’s histories of victimisation when making decisions about
incarceration. Most women in prison do not present a threat to society
and the consequences of their incarceration includes enormous personal,
economic and social costs. Creativity in sentencing decisions could lead
to more orders of a non-custodial nature. (Manjoo 2014)

She recommended that the UK government should

Establish specific safeguards to ensure that women’s histories of victimiza-
tion and abuse are taken into consideration when making decisions about
incarceration, especially for non-violent crimes. (OHCHR 2015, p. 23)

Women’s offending is closely related to their involvement in abusive
relationships. In collaboration with User Voice and various women’s ser-
vice providers in England, Wales and Scotland, PRT has discussed with
women their experience of committing offences on behalf of or to pro-
tect a partner, to support a partner’s drug use, under pressure from a
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partner or otherwise in connection with domestic abuse, including coer-
cive and controlling behaviour. Several women commented that they
had committed offences on many occasions and over prolonged peri-
ods of time to support a partner’s drug use, including by shoplifting,
by selling drugs and by committing offences which they did not feel
comfortable discussing. They said they felt trapped in these unhealthy
relationships.

In general, the women felt that the police were rarely sympathetic or
helpful to them as victims of domestic abuse and did not demonstrate
an understanding of the dynamics of abusive relationships. Research
has confirmed that women encounter a culture of disbelief in the crim-
inal justice system about the violence and exploitation to which they
may have been exposed (Hales and Gelsthorpe 2012). Women said they
did not have confidence in the police to identify the primary aggressor
and protect them as victims. A number of women said it was common
for them to be arrested by the police in relation to incidents of domes-
tic violence in which they had not been the primary aggressor. Linked
with this was the unwillingness of the women in most cases to support
proceedings against their abusive partner. This might be for a variety
of reasons including: fear of retaliation from their abusive partner; in
order to keep the family together for the sake of the children; because
of dependence on their partner for money or a home; because of wor-
ries that social services might become involved and they might lose their
children; or because they had come to believe that the violence was their
fault. As one woman reported in a discussion with PRT, “Youre too
scared to charge him because you know you'll get a worse time when he
gets out’.

Economic Disadvantage as a Driver

Women’s economic disadvantage also plays a part in their offending—
both because it is an obstacle to financial independence from men and
because it makes them more vulnerable to welfare spending cuts which
have come thick and fast in the past decade. A Cabinet Office study of
women offenders found that 28% of women’s crimes were financially
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motivated compared to 20% of men’s (Cabinet Office Social Exclusion
Task Force 2009, p. 15). Earlier research on mothers in custody found
that 38% attributed their offending to ‘a need to support their children’,
single mothers being more likely to cite a lack of money as the cause
of their offending than those who were married (Caddle and Crisp
1997). There is some evidence that sanctioning of those on Jobseeker’s
Allowance is contributing to women’s debt (Ryan 2016; Kirby 2016).
One example that PRT was made aware of by a probation officer
involved a mother of young children who was doing unpaid work in a
local charity shop as part of the terms of a community order. Between
fulfilling the requirements of the unpaid work order, caring for her chil-
dren and difhiculties accessing a computer because she did not own one,
she had failed to apply for the specified number of jobs. As a result, her
benefits were suspended for several weeks, meaning she could not pro-
vide for her children and was at serious risk of reoffending as she felt
shoplifting was the only way she could put food on the table. Probation
staff were intervening on her behalf to appeal the decision and restore
her benefit income. Elsewhere, an evaluation of community services for
women offenders found that these services were important for support-
ing women who had debts arising from fines and social fund loans that
were being deducted from their benefits. Other women had borrowed
money from loan companies and were being threatened by bailiffs and
in these cases support workers needed to arrange realistic repayment
terms to reduce the risk of women reoffending because they had an
urgent need for cash (Radcliffe and Hunter 2013; see also Sheehan et al.
2011). The National Offender Management Service has in principle
recognised that ‘long-term poverty, debts and loans with high interest
are the reality for many women offenders’ (NOMS 2012, p. 36), but
‘offender management’ in practice can be oblivious to such pressures.

Gendered Impacts of Imprisonment

Imprisonment itself is experienced very differently by women and men,
and women are detained at higher security levels than their offences
generally warrant because the prisons have not been designed for
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women’s risk profile. A disturbing reflection of the gendered impact of
incarceration is the fact that women are much more likely than men
to harm themselves while in prison, accounting for 19% of self-harm
incidents despite women comprising just 5% of the prison popula-
tion (PRT 2017a, p. 6). The reasons for this include women’s histo-
ries of sexual abuse and trauma, and for mothers their guilt, grief and
distress at separation from their children, and mental illness. Because
women in prison—especially if they are mothers—are regarded as
having offended against gender norms as well as against the law, they
are liable to experience more intense shame, social exclusion and
stigma (Lloyd 1995; Hudson 2002; Crewe etal. 2017). Women are
almost twice as likely as men in prison to be identified as suffering
from depression (65% compared to 37%) and more than three times
as likely as women in the general population (19%). Just less than a
third of women in custody (30%) had a psychiatric admission prior to
entering prison, and nearly, half of all women prisoners (46%) report
having attempted suicide at some point in their lives. This is twice the
rate of male prisoners (21%) and more than seven times higher than
suicide attempts amongst the general population (6%) (PRT 2017a,
p. 4). Prison inspectorate reports confirm the vulnerability of many
incarcerated women. For example, an inspection of HMP Eastwood
Park in Gloucestershire found that ‘over three quarters reported mental
health or emotional well-being issues...Many of the women continued
to report a history of abuse, rape, domestic violence and involvement
in prostitution’ (HMIP 2017, p. 5). A further indication of their vul-
nerability is that nearly a third of women in prison (31%) spent time
in care as children compared with a quarter (24%) of male prisoners
(PRT 2016, p. 3).

Women are generally imprisoned further from home than men
because there are fewer women’s prisons and these have wider catch-
ment areas. They therefore receive fewer visits from family and friends
which adversely affects their ability to maintain relationships and fam-
ily contacts and compounds the difficulties of resettlement. A report on
HMP Eastwood Park found 52% of women prisoners said it was diffi-
cult or very difficult for family and friends to visit, and at the time of
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inspection, over a quarter of the women had received no visits (HMIP
2017, p. 20).

The high rate of self-harm is further testament to the acute toll
prison takes on women. In 2016 and 2017, 30 women died in prisons
in England—of these, over half were self-inflicted deaths. The twelve
self-inflicted deaths in 2016 were the highest in a year since 2004 (IAP
2017, p. 10). Women’s deaths in prison have escalated at a greater rate
than men’s, prompting an urgent inquiry by the Independent Advisory
Panel on Deaths in Custody. The inquiry’s Working Paper and the
report from the Prisons and Probation Ombudsman (2017) drew atten-
tion to factors including reductions in staffing levels combined with
the loss of experienced, trusted staff; vacancies in mental health teams,
unmet mental health, drug and alcohol treatment needs; an increase in
illicit drug use, intimidation, bullying and debt in custody; a marked
decrease in use of release on temporary licence; an increased like-
lihood of homelessness on release; and a high number of recalls. The
Independent Advisory Panel also noted the knock-on effect of the hasty
closure of Holloway prison including increased distance from home for
women sent to prison and pressure on other prisons combined with the
closure of critical women-only support services in the community (IAP
2017, p. 3).

Reflecting on the evidence received in response to the Panel’s call for
evidence, its chair Juliet Lyon said in her Foreword:

There was a clear consensus that a sustained effort must be made to
imprison fewer women by investing in preventative work, mental health
treatment, social care, treatment for addictions, and developing a range
of community sentences in which courts could remain confident. (IAP
2017, p. 4)

This support for measures to reduce women’s imprisonment is grounded
in evidence of its disproportionate impact. In considering how to ensure
a gender equitable criminal justice system, the particular pains that
prison causes women need to be understood. These include the pains of

‘failed motherhood’.
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Mothers in Prison

As in the wider society, women in prison are far more likely than men
to be primary carers of children. A lack of data collection about the
primary care responsibilities of women in the criminal justice system
both reflects and reinforces policy failures in this area. The Surveying
Prisoner Crime Reduction Survey (William etal. 2012) found that
six in ten women in prison had (on average) two dependent children.
One-fifth were lone parents before imprisonment, and the proportion
was higher amongst black women (Lammy Review 2017; PRT 2017¢).
Women’s imprisonment results in an estimated 17,240 children being
separated from their mothers each year (Wilks-Wiffen 2011). For eight
out of ten children, it is the first time they have been separated from
their mother for more than a day or so (Vallely 2012). It has been esti-
mated that annually in England and Wales around 3000 children aged
0-2 years are affected by their mothers imprisonment (Galloway et al.
2014, p. 7). Fewer than one in ten children are cared for by their father
when a mother goes to prison, 40% are cared for by grandparents or
other family members, and only 5% remain in their own home. By con-
trast, when a father is imprisoned, his children almost invariably remain
with the mother—only 2% of children with a father in prison were in
other kinship care (HMIP 1997; see also PRT 2017a). A report by the
Prisoners Advice and Care Trust found that up to 6000 children a year
are ‘being forgotten by the system when their mother is sent to prison’
(PACT 2011, p. 1). A survey of 1400 women serving a first sentence
in Holloway prison revealed that 42 women (3% of those interviewed)
had no idea who was looking after their children and that 19 children
under the age of 16 were looking after themselves (Revolving Doors
Agency 2004, p. 40). As a number of commentators have noted, the
fact of being imprisoned renders a woman a ‘bad mother’ and women
feel the shame keenly (Baldwin 2015; Baldwin and Epstein 2017).
Women who have new babies or give birth while imprisoned may
apply for a place in a prison mother and baby unit (MBU). In March
2016, 35 babies were with their mothers in a prison MBU. However,
29% of women were refused admission to an MBU in 2015/16



9 Why Focus on Reducing Women'’s Imprisonment? 199

compared to 16% refused the previous year (Sikand 2017). The rea-
sons for this are not entirely clear, but administrative obstacles and
delays seem to be part of the problem rather than a shortage of availa-
ble places. Research also highlights lack of awareness of MBUs amongst
women who may be eligible and their advocates, as well as shortcom-
ings and delays in the decision-making process that can result in women
being unnecessarily separated from their babies.

The impact on children of parental imprisonment can be trau-
matic: they are twice as likely as their peers to have poor mental health
(Murray et al. 2009) and are more at risk of poverty, poor health and
insecure housing and finances (Smith etal. 2007). Their educational
outcomes are adversely affected, and the risk of antisocial behaviour in
children trebles.

Sentencing of Mothers

The PRT discussion paper Sentencing of Mothers (Minson et al. 2015)
sets out the law and guidance that courts should apply when sentencing
a person with primary care responsibilities. These make it abundantly
clear that,

...non-custodial sentences are preferable for women with dependent chil-
dren, with custodial sentences to be considered when the offence is seri-
ous or violent or the woman represents a continuing danger. Even then a
custodial sentence should only be given after considering the best inter-
ests of the child or children, whilst ensuring that appropriate provision
has been made for their care. (2015, p. 10)

The paper notes evidence of and concern about the inconsistent appli-
cation of the relevant principles and recommends that the Sentencing
Council consider issuing an Overarching Principle setting out the
court’s duty to investigate and accord due weight to a defendant/offend-
er’s sole or primary caring responsibilities (Minson et al. 2015, p. 15).
Although the Guidelines do recognise sole or primary caring responsi-
bilities as a mitigating factor, there is little guidance given on how this
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should be considered or weighed in the balance (see Sentencing Council
2015). A Criminal Justice Joint Inspection review of resettlement rec-
ommended more focus on the specific needs of women as parents.
While acknowledging that ‘sometimes an offender’s family may be the
victims of their crime and sometimes they may be a negative influence’,
the report ‘absolutely confirms the central importance of an offender’s
family and friends to their successful rehabilitation’ (CJJI 2014, p. 7).
Unless the court is properly informed about an offender’s caring respon-
sibilities—through the pre-sentence report—these and the specific con-
sequences for her children cannot be considered. Ensuring the provision
of accurate information to the court is vital if outcomes for children and
their mothers are to be improved.

Mind the Gap—Between Rhetoric and Reality

In the light of the evidence presented thus far, it is not surprising that
there is widespread political consensus on the need to reduce women’s
imprisonment. What is more surprising is that little sustained progress
has been achieved. One reason for this is a lack of consistent leadership
and governance. Four different Secretaries of State for Justice between
2012 and 2017 have expressed commitment to adopting a more gen-
der-informed response to women’s offending. Giving evidence to the
Justice Committee in March 2016, Michael Gove (2016) said ‘we need
to think hard about alternatives to custody for a section of the female
prison cohort’. Dr. Philip Lee MP who was the third chair, in as many
years, of the governments Ministerial Advisory Board on Female
Offenders said in Justice Questions (2016) ‘I think it is important that
we have a gender specific approach to women’ and,

Women who commit crimes are often some of the most vulnerable in
our society... We want to see fewer women in custody and to promote a
greater focus on early intervention, diversion and multiagency approaches
to ensure that the justice system can take proper account of the specific
needs of women. (Hansard HC Deb. 2016)
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However, the Transforming Lives (PRT 2014a, p. 5) report found that
‘gender-specific approaches are the exception but should be the rule’
and expressed concern that,

There seems to be a common view amongst many working in criminal
justice agencies that men and women must be treated the same, albeit
as individuals. Guidance on the application of the public sector equality
duty is clear that treating people equally does not mean treating them the
same. (2014a, p. 20)

This is neither a new nor a simple problem. In her 2005 Longford Trust
Lecture, Baroness Hale DBE, the only woman on the Supreme Court,
pointed out that ‘equality is a complicated subject. It is now well-
recognised that a misplaced conception of equality has resulted in some
very unequal treatment for the women and girls who appear before the
criminal justice system’ (Hale 2005). In a recent case in the Supreme
Court (R. [on the application of Coll] v Secretary of State for Justice
(2017) 1 WLR 2093), she took the opportunity to spell this out in rela-
tion to the lack of provision of Approved Premises for women, find-
ing that this constitutes direct sex discrimination as it adversely affects
women’s resettlement prospects.

The law is clear that where the underlying circumstances of women
and men are different, distinct approaches may be needed to achieve
equitable outcomes. The provisions of the Equality Act 2010 reflect
this—for example allowing women-only or women-specific services.
Indeed, the gender equality duty requires public services, including
those delivered by the private and voluntary sector, to assess and address
the different needs of women and men. Because of the mounting evi-
dence that this was not being achieved in the criminal justice system,
and following pressure from the PRT, Soroptimists and others, the
Offender Rehabilitation Act 2014 was amended during its passage
through Parliament to include an express obligation on the Secretary
of State for Justice to ensure that the distinct supervision and support
needs of women offenders are identified and addressed.’
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This new legislative provision reflects the requirements of the United
Nations (2010) Bangkok Rules on women offenders and prisoners to
which the UK is signatory. These give guidance to policy makers, legis-
lators, sentencing authorities and prison staft about reducing the unnec-
essary imprisonment of women, especially those with children, and on
how to identify and respond to the specific needs of women in contact
with the criminal justice system.

In its scrutiny of offender management, the Criminal Justice Joint
Inspection report Equal but Different found that,

...in nearly three quarters of all the cases and reports examined, the
woman involved was seen as vulnerable in some way. Most of these
women were or had been a victim of domestic abuse. Some were subject
to sexual exploitation. There were concerns about self-harm in around a
third of all cases and of suicide in around one quarter of the cases. They
are therefore a very needy group of offenders who clearly required both
careful monitoring and active input during supervision. (CJJI 2011,

p- 57)

However, the government’s Transforming Rehabilitation ‘revolution’,
which took effect in 2015, resulted in a dramatic reorganisation of key
elements of the criminal justice system and paid scant regard to the dis-
tinct needs of women offenders. With the stated aim to reduce high
rates of post-release reoffending, the probation service was split into a
National Probation Service retained in the public sector with respon-
sibility for supervising high-risk offenders, providing information to
courts, and enforcement, while the 35 probation trusts were repackaged
into 21 Community Rehabilitation Companies. These were put out
to tender to supervise low- and medium-risk offenders. Although the
Mo] stated that it was committed to addressing the factors associated
with women’s offending, including domestic violence, sexual abuse, sub-
stance misuse and homelessness (Mo], cited in PRT 2013b, p. 2), this
did not translate into practice.

The Offender Rehabilitation Act 2014 extended, for the first time,
statutory post-release probation supervision to short-sentenced offend-
ers—even if they were imprisoned for only a few days. The PRT
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(2013b) and others warned that this would have significant implications
for women as they are disproportionately likely to be on a short sen-
tence and would now be subject to a 12-month licence on release
even if they had only served a few days or weeks in custody (see also
Epstein 2016). As PRT said in evidence to the Mo] consultation on the
Transforming Rehabilitation outsourcing proposals:

It is clear from a wealth of research and inquiries that a gender-sensitive
approach offers the best hope of a reduction in women’s reoffending. In
designing the new commissioning system, it must be acknowledged that
because the causes of reoffending for women are particularly complex and
interrelated, working with them is often time-consuming and demand-
ing, requiring high levels of teamwork, mutual support and supervision,
and multiagency co-operation. (PRT 2013b, p. 3)

The House of Commons Committee on Public Accounts (2016) con-
firmed the fears of many that the reforms would be counterproductive.
In its initial assessment of the promised ‘rehabilitation revolution’, in
their report they noted that,

...one of the biggest challenges in delivering successful probation and
resettlement services in custody and community is giving offenders access
to services beyond the direct control of the justice system... We heard
that the offender housing problem is deteriorating, with 42% of service
users participating in research carried out for the National Audit Office
feeling that help with housing has got worse since the probation reforms.
(2016, p. 6)

The incidence and impact of homelessness are especially marked for
women at risk of offending. As the House of Commons Communities
and Local Government Committee (2016, p. 27) report on
Homelessness noted, there is a ‘close connection between offending and
homelessness’ and ‘particular challenges for homeless women who are
at greater risk of sexual violence, prostitution, or engaging in unhealthy
relationships in order to access accommodation’ (2016, p. 30). Reports
of women leaving prison with nothing but a sleeping bag, together with
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other evidence of the chronic shortage of suitable housing options for
women who offend, prompted the PRT and Women in Prison (2016)
to publish Home truths: housing for women in the criminal justice system.
This made detailed recommendations to national and local government
as well as criminal justice agencies to improve the provision of safe,
secure and affordable housing for women.

Despite warnings that if the new post-custody supervision regime
was not introduced with care it would drive up the short-sentenced
prisoner population, this is precisely what happened (PRT 2017a,
p. 6). Prior to the Offender Rehabilitation Act 2014, which came into
effect on 1 February 2015, no woman serving under 12 months was
recalled to prison. Since women are more likely to serve short prison
sentences than men, they have been disproportionately adversely
affected by the changes despite Section 10 of this Act. In this sense, the
changes to supervision and recall represent the latest example of ‘net
widening’ whereby ‘administrative changes result in a greater number
of individuals being controlled by the criminal justice system’ (Guiney
2016). A measure justified on rehabilitative grounds has instead rein-
forced the revolving door of prison, breaches and recalls back into
custody, with significant cost to the Ministry of Justice and repercus-
sions for local services. Despite the statutory safeguards and senti-
ments expressed by successive Secretaries of State for Justice, reports
from the House of Commons Public Accounts Committee (2016) and
the HM Inspectorate of Probation (2016) have highlighted the nega-
tive impact that the Transforming Rehabilitation reforms have had on
women’s services, family support, housing and employment outcomes.
Perversely, these are all protective factors that are known to reduce
reoffending.

Recognising the Links: Early Intervention

The cross-government strategy to end violence against women and gitls
now explicitly recognises the vulnerability of women offenders who
are affected by domestic abuse. Improvements in the police response
to domestic abuse are underway following the 2014 inspection report
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Everybodys Business by Her Majesty’s Inspectorate of Constabulary
(HMIC 2014), and the College of Policing is taking steps to improve
police understanding of the dynamics of domestic abuse, including
controlling and coercive behaviour. Also welcome are the measures to
tackle human trafficking and modern slavery, such as establishing the
new Anti-Slavery Commissioner, statutory guidance for agencies to
improve their identification of victims, reforms to the National Referral
Mechanism and the new statutory defence for victims who have been
compelled to commit an offence as a consequence of trafhcking or slav-
ery. Sentencing guidance has been amended to recognise coercion as a
factor reducing culpability (see Sentencing Council 2015).

Intervention at the point of arrest provides a unique opportunity to
link some of the most vulnerable women in the community to support
that could, for example, help them escape violent and coercive rela-
tionships and establish independent lives, reducing their risk of offend-
ing. Following a consultation in 2015, the Home Office published the
Ending Violence against Women and Girls Strategy 2016-2020. The new
strategy recognises the need to ‘support female offenders affected by
domestic abuse’ and makes clear that:

...the only way we can achieve real, sustainable progress is if national
and local government, local partners and agencies, and every community
work together to prevent women and girls from becoming victims in the
first place and make sure those who have experienced abuse receive the
support they need to recover. Tackling VAWG is everybody’s business.
(HM Government 2016, p. 8)

Problem-solving approaches like police triage schemes can break
down the sometimes false dichotomy between ‘victim’ and ‘offender’
and, working in partnership with VAWG services, provide women
with a chance to disclose and address the way domestic abuse and
coercive relationships may drive their offending. As one police inspec-
tor involved in trialling a Women’s Triage scheme put it, ‘I have been
astounded by the number of female offenders who are victims of
domestic abuse and how that is a significant trigger to their offending’

(cited in Guiney and Earle 2017, p. 8).
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The concept of triage was adapted by youth justice initiatives from
hospital accident and emergency departments, enabling local youth
offending teams to undertake a rapid assessment of the individual’s
needs and circumstances. Where appropriate, assistance was offered to
the young person and their family by way of an out-of-court disposal.
Triage schemes took a graduated approach: in cases of the most minor
offending triage primarily consisted of restorative measures such as let-
ters of apology to the victim. For medium-level offences, young people
had access to supportive interventions, such as for substance misuse or
anger management. For the most serious offences, young people were
fast-tracked and given support as their prosecution progressed through
the youth justice system.

PRT has advocated greater use of such approaches for women at the
point of arrest in cases where the harm caused by an offence is low but
the needs of the individual may be multiple and/or complex (Guiney
and Earle 2017). This report draws on detailed research and interviews
with police, probation staff and women’s voluntary-sector providers and
showcases how problem-solving approaches have been used to break the
cycle of women’s offending, encourage multiagency working and man-
age the changing demands on police resources at a time when money is
short. A number of initiatives have been or are undergoing independent
evaluation and are showing positive results—including reduced arrest
and custody rates (Guiney and Earle 2017; Gray et al. 2016).

The need for these initiatives has grown with a significant decline in
the use of out-of-court disposals for women in recent years—peaking in
2007 at 96,457 women, falling at a significant rate to 36,239 in 2015,
a decrease of over 62% (PRT 2017a, p. 7). It is also important to note
that while many women appear in court following arrest and charge a
great many more women are prosecuted by other means. This includes
TV licence evasion, welfare fraud, fare evasion and sanctions relating to
the non-attendance of children at school. Because these cases are not
dealt with by the police, there is no option but to use an out-of-court
disposal. TV licence evasion accounted for 36% of all prosecutions
for women, but only 6% for men. In 2015, 70% of all the 189,349
defendants prosecuted for this offence were women (PRT 2017a, p. 2).
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Women can end up in prison for these offences, although a custodial
sentence is in theory unlawful (Epstein 2016).

What Works: The Role of Women’s Centres
and Gender-Specific Services

There is a considerable international literature on ‘what works for
women’ (Sheehan et al. 2011). A focus on how successful schemes can
be replicated across England and Wales and on removing barriers to
early intervention and diversion into support services is overdue. For
example, in some areas, women who are prosecuted for domestic abuse
offences are automatically excluded from diversion schemes, but these
women may well be victims of domestic abuse, who have used reac-
tive violence against a primary aggressor and need referral to specialist
services.

The available evidence suggests that prison is rarely a necessary,
appropriate or proportionate response to women who come into con-
tact with the justice system and that women’s centres can be far more
effective in tackling the drivers to women’s offending and their unmet
health and support needs. While reduced reoffending is a narrow and a
crude measure by which to assess effectiveness, it is the one of most sali-
ence to the Ministry of Justice.

In 2015, the Justice Data Lab assessed the impact on reoffending of
support provided to female offenders by women’s centres throughout
England. The one-year proven reoffending rate for 597 offenders who
received support provided by women’s centres throughout England
was 30%, compared with 35% for a matched control group of similar
offenders from England (Mo] 2015, p. 1). This was based upon analysis
of information that has been supplied by 39 women’s centres through-
out England to the National Offender Management Service (NOMS).

A careful analysis by Hedderman and Jolliffe (2015) found that
women released from prison are twice as likely to reoffend as a com-
parable cohort of women given community orders. Propensity score
matching using information on over 3000 women’s current offence and
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criminal history was used to create a sample of 320 women who had
been sentenced to prison who were equivalent on all measured varia-
bles to 320 women who received a community sentence. Twelve months
after release, those from prison were found to have committed signifi-
cantly more and more costly offences and also to be more likely to be
sent back to prison. The overall additional cost of prison in this sample
was conservatively estimated to be £3.6 million.

There is also evidence from the NOMS that women are more likely
to comply with a community order or period of licence supervision
than men, which justifies confidence that many will engage construc-
tively with an out-of-court disposal order with conditions (NOMS
2014, p. 22). However, the most recent data shows a decline in wom-
en’s compliance rates which needs further investigation (NOMS 2015,
p. 20, 2016, p. 35).

The economic case for justice reinvestment is compelling. The annual
cost of housing a woman in prison for a year is in the region of £38,000
to £46,000, and in contrast, the average cost of a community order
is £2800 and approximately £1500 for support in a women’s centre
(NOMS 2012, p. 8). Recent analysis by the Women-Centred Working
project has found that a women’s centre providing holistic, gender-
informed services is likely to be attractive to Local Authorities, NHS
England/Public Health England and independent trusts and foun-
dations supporting the voluntary and community sector. The analysis
below excludes the avoided cost of prison custody, but still shows savings
of around £32,000 annually per woman (Table 9.1).

Closure of HMP Holloway and the Unmet Need
for Women'’s Services

Ironically perhaps, the closure of HMP Holloway—the largest women’s
prison in Western Europe and the only women’s prison in London—
both exposed and exacerbated the chronic dearth of support services for
women. The announcement in November 2015 that it was being closed
down, its actual closure in June 2016, and planning consultations for
the site’s use, all provided fresh impetus to the call for more women’s
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Table 9.1 Cost-benefit calculation for investing in women'’s centres. Source Women-
centred working: Taking forward women-centred solutions (Carroll 2016, p. 17)

Costs per woman over two years Local authority savings over two years

Engagement, advocacy and £2852  Drugs misuse services £4541
support work
Supervision, risk assessment  £412 Retaining custody of child £52,676

and management (avoiding care)
Women centre overhead £640 Domestic violence-related £11,824
services
Freedom programme £200
Multiagency steering group £16
Total costs £4120 Total savings £69,041

centres, including one situated on the site. There have been growing
calls to ensure that the site’s development should honour the legacy of
this institution (where in a previous guise suffragettes were incarcerated
and force-fed) by providing for women’s access to gender-specific holis-
tic support services. Following the PRT’s original proposal to convert
the visitors’ centre into a women’s centre, other women’s and criminal
justice organisations have become engaged in efforts to ensure a positive
outcome to this prison closure. Although not its primary purpose, ‘the
prison played a valuable social role both within the borough and beyond
in supporting women within the criminal justice system’ (Islington
Borough Council 2017, p. 13). The now empty prison sits on a large
area of public land in Islington, the most densely populated area in the
UK with some of the highest housing costs. The redevelopment of the
site provides a unique opportunity to meet women’s needs and benefit
the local community (Centre for Crime and Justice Studies 2017).°

Conclusion—Political Will Needed to Deliver
Women's Justice

The case for reducing the number of women imprisoned for relatively
minor offences is overwhelming and successive governments have
accepted this in theory. The challenge is to secure consistent political
leadership and drive to put in place the measures necessary to achieve
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the goal. Law and policy in the UK make clear that applying the equal-
ity principle requires consideration of women’s specific needs, as well as
an awareness of the historic and present patterns of disadvantage that
women face. However, for women offenders, this principle is more
often honoured in the breach. As this chapter has shown, the current
framework does not deliver justice for women who are often simulta-
neously victims and offenders and suggests underlying confusion about
what gender equality means. According to a Women’s Aid (2011, p. 15)
report, women offenders ‘might experience double discrimination: their
needs might not be taken into consideration within the criminal justice
system and their victimhood is undermined by them being offenders’.
In its 2016 White Paper on Prison Safety and reform, the government
promised a strategy for women offenders—so far this has not been
delivered. In the tenth anniversary year since publication of the Corston
review, it is long overdue.
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Notes

1. This work was initially supported by the Pilgrim Trust and subsequently
by the Big Lottery Fund.

2. Unless otherwise stated, all the data in this section are taken from
Ministry of Justice statistics and can also be found in the PRT (2017b),
Bromley Briefing Prison Fact File and in the women’s briefings on the
Prison Reform Trust website www.prisonreformtrust.org.uk/women.

3. Most of the data here are for England and Wales, as criminal justice is
devolved in Scotland and Northern Ireland. For a comparative account
see Full Fact (2017) and Travis (2017). See also Allen and Watson (2017).

4. For a gendered critique of OASys see, for example, Caulfield (2010).
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5. Section 10 of the Offender Rehabilitation Act 2014 places a duty on the
Secretary of State for Justice to ensure that arrangements for the supervi-
sion or rehabilitation of offenders identify specific provision for women.
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Introduction

Baroness Corston’s (2007) report represented a significant staging
post in the long journey to give greater recognition to women offend-
ers in the criminal justice system. There has been increased interest in
women offenders since the early 1980s in particular, with exposure of
world-wide interconnecting systems of racism, patriarchy, colonialism
and economic injustice and more global conversations about gender and
justice and identification of steps forwards and backwards both across
and within different continents (Barbaret 2014). Evidence from a recent
publication of the world prison population list shows that more than
714,000 women and girls are held in penal institutions throughout the
world (6.9% of the global population; Walmsley 2017), but with wide
variation across countries in terms of imprisonment and vacillation
in regard to awareness and acknowledgement of women’s distinctive
needs. It is this phenomenon of vacillation, steps forwards and back-
wards within England and Wales in particular, which provides the focus
for this chapter. There have been some positive developments in terms
of policy and practice in regard to women offenders. In England and
Wales, the rate of imprisoning women has declined from 8.4 women
per 100,000 of the population in 2005 to 6.7 women per 100,000 in
2015; in 2017 women comprised 4.6% of the total prison population
(3974 women) compared with 5.9% in 2005.! We have seen the devel-
opment of community-based initiatives and services in the last twenty
years. The publication of the Corston Report on vulnerable women in
the criminal justice system in 2007 in England and Wales was seen to
be a watershed development, marking steps forwards. But there are also
some challenges and reverses to prompt concern and critical reflection.
Indeed, we can find ‘a tale of two cities’ in regard to developments.

A Tale of Two Cities (1859) is a novel by Charles Dickens, set in
London and Paris before and during the French Revolution. It ranks
among the most famous works in the history of fictional literature.
The novel depicts the plight of the French peasantry demoralized by
the French aristocracy in the years leading up to the revolution, the
corresponding brutality demonstrated by the revolutionaries toward
the former aristocrats in the early years of the revolution, and many
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unflattering social parallels with life in London during the same time
period; rich and poor divided, affluence and aspiration and poverty and
gloom compared. The aim of this chapter is to explore these ‘two cities’
in relation to reforms relating to women and criminal justice.

In 1862, a prison matron wrote of her charges:

As a class, they are desperately wicked [...] deceitful, crafty, malicious,
lewd and devoid of common feeling...in the penal classes of the male
prisons there is not one man to match the worst inmate of our female

prisons. (A Prison Matron 1862, p. 46)

Fast forward a century and we find Ann Smith (1962) painting a much
more sympathetic picture of the lives of women in prison in her book,
Women in Prison. Whilst women had remained somewhat invisible in
writings and theories or had been portrayed in stereotypical patholog-
ical terms in the intervening period, this was about to change. Frances
Heidensohn (1968) challenged the invisibility of women in the study of
crime and deviance and foreshadowed an early critique.? The publica-
tion of Carol Smart’s Women, Crime and Criminology in 1976 marked a
step change and posed serious questions as to why so many women were
being imprisoned for relatively small crimes. Combined with messages
from second wave feminism in the late 1960s and early 1970s it became
clear that responses to women law breakers could not be separated off
from the study of how @// women are defined and controlled in society.
Ideas and stereotypes about women abound in regard to sexuality, moth-
erhood, prostitution, abortion, alcoholism, and retirement, for instance,
in all societies. There was an awakening that women and girls are disci-
plined, managed, corrected and punished as prisoners, partners, patients,
mothers, and victims, through imprisonment, medicalization, secure
care, and cultural stereotypes (Hutter and Williams 1981; Cain 1989).
Thus there has been a journey of discovery, challenging theoretical work
within criminology to recognise women, making visible women’s victimi-
sation (particularly in the areas of sexual assault and domestic violence,
including offenders’ victimisation) and exposing discriminatory prac-
tices within the criminal justice system (Heidensohn and Silvestri 2012;
Burman and Gelsthorpe 2017), but leading to contrasting perspectives.
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Tale 1: A City of Positive Developments
and Optimism

As early as 1990 Pat Carlen indicated concern about the increasing
number of women being sent to prison each year, and that little was
known about alternatives to custody for women, or community sup-
port for ex-offenders. She reviewed existing provision for women at the
time, identified innovative projects in other countries, and outlined the
impediments (both ideological and political) to reducing the number of
women in prison. Carlen (1990) produced what might be described as
a blueprint for the abolition of women’s custody, arguing that what was
needed was a specialist legal service for women prisoners (to advise on
concerns about medical treatment and child custody issues in particular),
the creation of a network of half-way houses for imprisoned addicts and
their babies, the provision of a ‘welcoming’ visitors” centre in every wom-
en’s prison, and the need for a ‘feminist jurisprudence’ and ‘women-wise
penology'—both of which relate to the need to recognise women’s needs
in a system so clearly designed for men. A central tenet of the message
here was that realistic alternatives to custody could be used for women.
The Conservative Government’s addition of s.95 to the Criminal
Justice Act 1991 which made explicit a requirement to collect data
was hard fought for by various pressure groups, but the result—a
requirement to collect statistical information on women and on race
(though separately rather than together)—was received as an important
symbolic victory. The first 5.95 report on women was published by the
Home Office in 1992. There were no further editions until 1999 but
there have been editions every two or three years since, the most recent
publication being in 2015 (Ministry of Justice 2016). When the Labour
Government came to power in 1997 with a large majority there was
expectation that new ideas could be put into practice. There were some
discernible differences between this new government and its predeces-
sor. There was interest in ‘what works’, there was recognition of ‘social’
dimensions of pathways into crime as well as ‘individual’ pathways,
and there was acknowledgement of the need to look at research evi-
dence in dealing with offenders. Thus the ‘prisoncentricity’ which
had dominated Conservative Government thinking in earlier years came
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to be surrounded by new ideas to perhaps emphasise that imprison-
ment needed to be made more effective. Much hope was placed in the
Labour Governments Social Exclusion Report (2002) Reducing Re-
Offending by Ex-Prisoners and indeed, in the Foreword to the Report,
Prime Minister Tony Blair explained that it was not that too many men
and women were in prison, but that there had been ‘a failure to capi-
talise on the opportunity prison provides to stop people offending for
good’ (Social Exclusion Unit 2002: 3). However, at the same time, the
Report acknowledged that women’s needs were often greater than men’s
but were often felt to be overlooked or dealt with in a system designed
for male offenders (Social Exclusion Unit 2002: 139). There was also
recognition that the women’s prison population was growing at a greater
rate than that of men notwithstanding a lack of evidence to suggest
that more women were committing crime or more serious crime (see
Gelsthorpe and Morris 2002). The Report outlined the prospect of a
Women’s Offending Reduction Programme (WORP) and Action Plan
which boldly stated:

Statistics show that the courts have been using custody more frequently
for women over the last few years, even though the nature and seriousness
of their offending has not, on the whole, been getting worse... The evi-
dence suggests that courts are imposing more severe sentences on women

for less serious offences. (Home Office 2004: 3)

Its aims were especially welcomed by academics and practitioners in the
field who knew these things so well:

Its purpose is to reduce women’s offending and the number of women
in custody, by providing a better tailored and more appropriate response
to the particular factors which have an impact on why women offend.
The intention is not to give women offenders preferential treatment but
to achieve equality of treatment and access to provision. (Home Office

2004: 5)

Other positive developments followed. There was to be no new fund-
ing, but rather the aim was to embed a consideration of the needs of
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women in existing systems and approaches. The Sentencing Guidelines
Council® was also invited to produce guidance and instructions on how
the new sentencing powers in the Criminal Justice Act 2003 might
impact differently on women. The Women’s Policy Team (2006) set
up a cross-departmental liaison group, encouraged the development of
guidance concerning services for women on probation, and lent sup-
port to existing initiatives to improve community-based responses to
the mental health needs of women. Notwithstanding earlier commit-
ment to change without new funding, the Policy Team also managed
to obtain some £9.15 million to build on best practice developed by
small-scale initiatives such as the 218 Centre in Scotland* (Loucks et al.
2006) and the Asha Centre in England and Wales®> (Rumgay 2004)
and support a demonstration project Together Women (five women’s
centres in two regions of England and Wales) which sought to provide
holistic support for women who were either former or current offend-
ers or whose social exclusion needs were thought to put them at risk of
offending (Hedderman et al. 2008).

Recognising that women are often disempowered by their experiences
of victimisation (e.g. Hollin and Palmer 2006), a key element of the
Together Women approach was to involve service users in the design and
review of their support plans, enabling them to take a degree of con-
trol over their lives. Criminal justice professionals and other practition-
ers (e.g. drug service providers) welcomed the development of Together
Women (Hedderman et al. 2008). Most importantly, the way in which
Together Women supported women to take control of their lives and
to have the confidence to make life-changing decisions was seen as cru-
cial in enabling them to reduce their chances of offending (Hedderman
etal. 2011).

It was also a positive development that awareness of a rapid increase
in the number of women in prison had set in train various investiga-
tions as to what was happening. Gelsthorpe and Morris (2002), for
instance, linked the huge increase to a simultaneous change in the
social and economic marginalisation of women and to legislative reform
which encouraged a ‘punitive turn’. Deakin and Spencer (2003) sug-
gested that women’s offending had become more serious and persistent
in relation to burglary, for instance. Yet another explanation related to
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the harsher sentencing climate fueled by media demands for the courts
to use custody (Hedderman 2004). There was also the idea that fol-
lowing improvements in prison regimes, women’ prisons had become
modern day ‘social services’ so to speak (Carlen and Worrall 2004). But
broadly, women continued to commit less serious crime than men and
they were less likely to persist in crime thus there was little foundation
for the increase in the use of custody in terms of offending behaviour.
Another immediate prompt for action followed the deaths of six women
in one prison (HMP Styal) which drew attention to the high number
of women being sent to prison and the negative effects this had on
them. Douglas et al. (2009), for example, reported that the initial shock
of imprisonment, separation from families, and enforced living with
women experiencing drug withdrawal and sometimes serious mental
ill-health issues, impacted on the wider of group of women in prison.
All of this led the Labour Government to commission Baroness Corston
to review women ‘with particular vulnerabilities’ in the criminal justice
system. She interpreted her brief very broadly, seeing most women in
prison as ‘vulnerable’:

There are many women in prison, either on remand or serving sentences
for minor, non-violent offences, for whom prison is both disproportion-
ate and inappropriate. Many of them suffer poor physical and mental
health or substance abuse or had chaotic childhoods. Many have been in
care. (Corston 2007: i)

Whilst it is clear from the above that the push towards co-ordinated
community services for women preceded the Corston Report, it was
reinforced by the wide-ranging recommendations within the report (see
Annison et al. 2015). Shortly after the publication of the report, the
NOMS? issued a National Service Framework for Women Offenders
(NOMS 2008) which set out the kinds of services which were to be
provided (subsequently replaced by a NOMS Women and Equalities
Group authored report: A Distinct Approach: A Guide to Working with
Women offenders (NOMS 2012)). A Short Study on Women Offenders
carried out by the Social Exclusion Unit within the Cabinet Office
(Cabinet Office 2009) further reinforced movement towards holistic
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services for women in the community. Indeed, by 2010 there was a
network of some 40 women’s community centres across England and
Wales. By 2016, Women’s Breakout,” the national network of centres
and programmes reported a membership of nearly 50 organisations.
Other positive developments include the development of guidance on
regimes and standards of care (HM Prison Service 2008) and, more
recently, there has been receptiveness within prisons to trauma informed
work (privately sponsored, but publicly supported by the Prison
Service) to ensure that women offenders are not further brutalized and
that their vulnerability is fully acknowledged.® We have witnessed paral-
lel positive developments in probation with recognition that women are
‘equal but different’ (HM Inspectorate of Probation 2011).°

This city is a very positive one...it is even one in which there is con-
sumer satisfaction. The evaluators of Zogether Women conducted two
rounds of interviews with service users; 43 service users were inter-
viewed shortly after their first contact with Together Women, and 14 of
this number, three months after the first interview. One common theme
to emerge was that key workers were perceived as ‘being personally
interested in their clients, with a long term commitment to seeing them
through, rather than seeing them as ‘cases’ to be resolved as quickly as
possible (Hedderman etal. 2011: 10). As the researchers described,
there were benefits to the personal interest shown, some service users
then felt that they ‘owed’ their key worker attendance when they would
not otherwise have done so. Others described how they did not want to
let their key worker down (Hedderman et al. 2011). Numerous evalua-
tions of new initiatives and developments for criminalized women have
received positive acclaim from women themselves—too many to men-
tion. Holloway and Brookman’s (2010) evaluation of the Zurnaround
Project in Wales and McCoy etal. (2013) evaluation of the Liverpool
Women’s Turnaround Project reveal positive experiences of non-
judgmental support, improvements in the use of alcohol, physical and
mental health, relationships, offending, and social skills, for instance.

The practice of women’s centres across the country in creating
non-authoritarian co-operative settings, where women might be
empowered to engage in social and personal change (see Gelsthorpe
2011 for an overview) perhaps gave the impression that women were no
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longer the ‘correctional afterthoughts’ that they were once thought to be
(Ross and Fabiano 1986).

Yet policy and practice are sometimes some distance apart. Whilst
optimism abounds in this first tale, the realities on the ground are rather
different and can tell a different tale.

Tale 2: A More Gloomy City

Where has the critical onslaught and the positive praxis taken us? This
second tale is rather more gloomy. It focuses on the shadows of criminal
justice reform which have benefited women in recent years. There are
still nearly 4000 women in prison, with a high proportion of women
being imprisoned for non-violent offences, and for short sentences at
that. Some 84% of women entering prison under sentence in 2017 had
committed a non-violent offence (Ministry of Justice 2017) and 70%
of women entering prison in the year to December 2016 were serving
six months or less. This figure has grown enormously since 1993 when
only a third of women were given these very short sentences (Ministry
of Justice 2017). We might expect the Sentencing Council’s Definitive
Guideline on the Imposition of Community and Custodial Sentences
to help raise the custody threshold (Sentencing Council 2016), but past
performance in ensuring that custodial sentences are used as a last resort
does not inspire confidence. Turning to prison regimes themselves, at
best, they have improved slightly in terms of access to education and
training for employment, but the impact of staffing shortages and an
emphasis on security combine to limit developments (Prison Reform
Trust 2017).

Other examples of shadows on the ground include evidence to sug-
gest that whereas the police previously referred women to Women’s
Centres on an informal basis, they began to refer them formally (via
a Women’s Specific Conditional Caution) (Easton etal. 2010) with
concomitant concerns about net-widening. Notwithstanding positive
feedback from users of Women’s Centres referred in this way, there has
been confusion about the requirements, services and support available
at the centres (Easton and Matthews 2011). Alongside insufficient bail
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accommodation for women, mental health liaison schemes have been
under great strain which has meant that women have not always been
referred to the specialist services which they need. There is particular
evidence of an absence of dual diagnosis resources (e.g. drug misuse and
mental health, for instance), and the whole approach of commission-
ing means that services are competing against each other rather than
trying to provide a holistic service for women (Page 2013; Grace et al.
2016). Together Women is widely perceived to have been successful in
terms of consumer views yet it was not at all clear that magistrates fully
understood (nor understand) the use of Women’s Centre Services as a
resource in sentencing, and that placing women offenders alongside
other women (in challenging circumstances, but not necessarily involv-
ing crime) can be beneficial (Hedderman and Gunby 2011). Moreover,
the analysis of re-offending following Zogether Women has highlighted
the lack of standardized measures and systems for recording data, lim-
iting evaluation (Jolliffe et al. 2011). With one or two exceptions (e.g.
Brighton Women’s Centre Inspire Programme, following up 44 women;
Ministry of Justice 2017) there has been relatively little analysis in the
direction of linking the benefits of Women’s Centres and reductions
in re-offending. Indeed, there have been missed opportunities for net-
works of community services for women to engage in meta-analytic
approaches to make the best of research findings based on small num-
bers, but there has been neither government support nor funding for
this kind of venture. Non-reconviction outcomes are harder to meas-
ure, and although there has been positive work towards the creation
of interim outcome measures, impact evaluations are difficult because
there is no ‘counterfactual’. In other words, there is no way of estimat-
ing what could have happened for users of the Women’s Centre ser-
vices in the absence of an intervention. Some commentators (including
myself) might argue that to judge from consumer views, the benefits of
women’s centres far outweigh challenges of this sort, but governments
require hard evidence of impact (see Radcliffe and Hunter 2016; see
also HM Inspectorate of Probation 2016).

One other shadow which merits attention concerns the ORA 2014
and what it has entailed in terms of the dissolution of Probation Trusts
and the creation of a new National Probation Service (NPS) responsi-
ble for public sector duties and Community Rehabilitation Companies
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(CRCs) commissioned by the NOMS to work in 21 ‘contract pack-
age areas. The legislation has also extended statutory post-prison
release supervision to short sentence prisoners (those serving less than
12 months in custody). ORA 2014 (implemented 1 February, 2015)
states (in section 10) that ‘in providing supervision or rehabilitation
the Secretary of State must comply with the public sector equality duty
under the Equality Act 2010 as it relates to female offenders and must
also identify anything in the arrangements that is intended to meet
the particular needs of this group.” From the outset there were con-
cerns that these changes would not bring unalloyed benefits to women.
In 2013, Clinks published an interim study of the experiences of ini-
tiatives and centres providing community support to women offenders
(Run Ragged); there was then a follow-up study in 2014 (Who Cares?
Where next for women offender services?) within which 89% of initiatives
felt that their service was less secure or as insecure as 12 months earlier.
Probation Trust funding stopped at the end of January 2015 when the
CRC:s took over responsibility. Changing Lives, the women’s centre in
Cardiff, for example, was told that its contract would not be renewed,
despite having been named as a sub-contractor in the original bid
submitted to NOMS by Working Links. That service has now closed,
with the loss of experienced staff, although the CRC did retain the
city centre premises as a women’s hub. Thames Valley CRC withdrew
funding for work delivered by Alana House, an award-winning centre
in Reading, having worked with probation services to deliver a qual-
ity service to women offenders for a number of years. There are simi-
lar stories which have affected provision for women offenders in other
areas (Prison Reform Trust 2015); some contracts were extended; some
became part of complicated supply chains and funding was uncertain;
some centres for women have had to close as a result of the new pro-
bation landscape. Women’s Break Out, the national network of wom-
en’s centres and initiatives has now been absorbed by Clinks, following
recognition that there was insufficient sponsorship to continue, govern-
ment support for the initiative previously having been curtailed.

The closure of the Asha Centre in Worcester (a forerunner to TW)
in January 2017 because of difficulty in finding funding symbolizes the
uncertainty and dismay now surrounding provision for women offend-
ers in the community.
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Protected commercial interests mean that it is difficult to gain a full
picture of how different CRCs are addressing the need to give attention
to women. We certainly know that community service providers have
been struggling to engage with some CRCs; we also know that some
CRCs have decided to create their own programmes for women rather
than investing in existing community provision (London CRC, for
example, has created a Structured Supervision Programme for women).

To sum up this sorry tale, the Justice Committee’s follow-up on
women offenders (House of Commons Justice Committee 2015: paras

3 and 4) noted:

We are concerned that funding appears to be a recurring problem for
women’s centres and that future funding arrangements have not been put
on a sound basis as we recommended...we reiterate our recommenda-
tion that sustainable funding of specialist women’s services should be a
priority.

But this is not quite the end of the tale. There is also evidence of a selec-
tive focus for reform.

A Selective Gaze

In 2011 Liz Hales and I interviewed a Vietnamese woman in an English
prison (Hales and Gelsthorpe 2012). This was a bright, modern prison
near London with a specially designed Mother and Baby Unit, gardens,
and modern workshops. There was a prison singing group, and weekly
visits from a group of Quaker women who brought in cakes and good
cheer. A private (or privatized) prison as it happens. We had interviewed
the woman six weeks previously too, but there was so much to cover in
that interview, and the necessity of a translator made things slow, so a
second interview was planned. LZam (not her real name) was in prison
for working on a cannabis farm (the offence was to do with the cultiva-
tion of cannabis). She had been there for six months. Her young chil-
dren, two boys of six and eight, were back in Vietnam, living with their
grandmother. She had had very little contact with them for two years.
We had wanted to talk with her to see if there might be a hidden story
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of trafhicking. And indeed, that proved to be the case, although it had
been very difficult to convey anything of her experiences to the police,
court or prison authorities. At the conclusion of this second interview,
we asked if there was anything she wanted to ask us; we waited for the
translator to speak...but she stumbled in translating the response. The
question that our interviewee, ‘Lam’, wanted to put to us, it seemed,
was ‘When am I going to be shot’? How can this be, I wondered, in an
era of unprecedented penal reform regarding the treatment of women?
How could those working in the system be so inhumane so as not to
realise her fears and not explain what was going to happen to her? How
was it that this was the first opportunity to ask a question about her
own life?

Between May 2010 and November 2011, our research on the crim-
inalisation of migrant women!'® aimed to further our understanding
of migrant women, that is, foreign national women who enter the
UK from overseas to seek work or asylum, voluntarily or under coer-
cion, and who end up in custody on criminal charges (Hales and
Gelsthorpe 2012). We looked at this in the context of economic and
political debates around migration and asylum and the increasing
awareness of the scale of international crime that profits from the ille-
gal movement of people across borders, their sale as commodities, and
their exploitation and abuse within organised crime. Our first task
was thus to identify whether there were potential victims of traffick-
ing, smuggling and work under duress in custody and, in the context
of national data, assess the nature of the problem. By identifying and
monitoring cases of potential victims, our second task was to provide
evidence on how such victims were being managed within the Criminal
Justice System and by the UK Border Agency. From this, our intention
was to identify compliance with the rights of victim protection in the
context of the European Convention on Trafficking!! and the Human
Rights Convention.!? This is not the place to elaborate on findings,
suffice to say that from examination of the cases of women in pris-
ons in the South East of England, and Yarls Wood, an Immigration
Removal Centre, we found 103 migrant women charged or sentenced
for offences potentially linked with illegal entry or exit from the UK
or work under the control of others. Following screening interviews,
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evidence emerged that 43 were victims of trafficking,!® of whom two
were formally re-assessed as children whilst in the adult estate.'® An
additional 5 women had entered the country independently but had
then worked in slavery or servitude-like conditions and 10 had entered
the UK in the hands of agents and had been arrested resultant on the
theft of their documents by their smugglers. With their consent, the
progress of these 58 women within this ‘target group’ was then mon-
itored in terms of their management within the criminal justice and
immigration systems. This was carried out by 49 follow up interviews
in prison, 10 in Yarl’s Wood Immigration Removal Centre and 15 more
in the community for those who were not immediately deported. We
tracked their progress through the courts, observing 33 appearances and
gathered additional information by communication by letter and exam-
ination of relevant paper documents held by those interviewed, their
legal representatives and relevant others, wherever this was feasible.?
Twenty of the women traflicked were forced to work in prostitution
and 15 in cannabis production. Eight worked in domestic servitude, 2
were acting as drug mules and 8 were involved in street robberies and
the sale of fake goods. An additional 5 women were forced into these
areas of work after entering the country independently of those who
controlled them in the work. The common experience of all the women
within this target group was seemingly one of disempowerment, and
for those trafficked or smuggled this process started from the point
of recruitment. All of those interviewed indicated that they had been
victims of physical and/or emotional abuse. Twenty-four women dis-
closed in interview that they had experienced multiple rapes and for
an additional two women this had been an ongoing threat. For those
who migrated to seek asylum, disclosures indicated that these experi-
ences started prior to their move and were the key reasons for migra-
tion. For others, disclosures in interview indicated that it was integral
to the relationship they had with those who brought them to the UK,
who worked them under duress and to whom they were sold. For
many the hold and threats made by those who had recruited, moved
and controlled them did not disappear on arrest. The women’s experi-
ences led to them reporting to us that they felt socially isolated, vul-
nerable, traumatised, subject to flashbacks, ashamed to tell others what



10 Women, Crime and Criminal Justice: Tales of Two Cities 235

had happened and finding it difhicult to know whom to trust. One of
the key threats imposed by those who held them was that they would
inform the police or immigration and this, combined with their experi-
ences of multiple trauma, impacted on their ability to cope with arrest,
imprisonment and detention.

Of those 43 who were identified as victims of trafficking by the
researchers only 11 were processed through the National Referral
Mechanism (NRM) and this did not happen for two of these women
until their sentence was completed. Four other women were advised
that this option was open to them but declined to go through this pro-
cess.'® Even where referrals were made to the NRM that resulted in a
positive decision and non-prosecution, the victims spent on average
4 months in custody.!” For the remaining women there was no formal
recognition of their victim status and no access to appropriate support
or protection from deportation other than applying for asylum. Of
equal significance is the fact that in only one of the cases did victim
disclosures result in a full police investigation in relation to the actions
of the perpetrators. In two other cases, where the women stated they
had been held in sex work, there was only one follow-up interview in
custody by two male officers. In both cases the women, who were still
on remand, declined to disclose all that they had experienced without
legal support. In none of the five cases of criminalisation resultant on
work under duress, or in slavery like conditions, was this formally pre-
sented to the court in terms of a not guilty plea and only one of the
women whose smuggler had stolen her documents was encouraged to
plead not guilty to intentionally entering the country without legal
documentation.'®

A key question of this research therefore was why so few of the
women offenders, whose disclosures at interview with the researchers
exemplified the key indicators of being a victim of trafficking, had been
identified as such within the criminal justice system?

We identified a wide range of key policy and practice implications
from the research and, noting several breaches of the Convention on
Trafhicking, the Human Rights Convention and the Bangkok Rules
approved in 2010, we urged reforms via discussions with poli-
cy-makers and via a Parliamentary seminar facilitated by the Prison
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Reform Trust. This ultimately fed into the government’s review of the
national referral mechanism for victims of human trafficking (includ-
ing ‘offender’ victims) (Home Office 2014). The main recommenda-
tions of the Review of the NRM were to: extend the NRM to cover
all adult victims of modern slavery (including those who are seem-
ingly ‘offenders’); and strengthen the first responder role—the point
when potential victims are first identified and referred—Dby creating
new Anti-Slavery Safeguarding Leads, allowing direct referral to spe-
cialist support. A report concerned with an evaluation of a pilot study
to check implementation was published in 2017 (Home Office 2017)
and showed some improvement in the speed at which decisions are
made, but revealed critical issues in regard to both the consistency in
decision-making, resourcing of the Anti-Slavery Safeguarding Leads,
and the building up of expertise.

In addition, a review of immigration carried out by Shaw (2016),
recommended that government should reduce its use of immigration
detention ‘without delay’. Faced with evidence regarding appalling
treatment of this category of women ‘offenders’ (against immigration
law), Shaw (2016) indicated that pregnant women should never be
locked up in detention, and that survivors of sexual and gender-based
violence should not be detained. However, a recent research report
from the charity Women for Refugee Women ‘We are still here’
(Lousley and Cope 2017) suggests that government policy to protect
vulnerable people in regard to detention in immigration centres is not
working in practice. The report, based on interviews with 26 women
in Yarl’s Wood detention centre in Bedfordshire, where the majority
of women are held, shows that the promised new approach to safe-
guard and protect women who are vulnerable and prevent them from
being detained, has not been properly implemented, with little evi-
dence of active screening to discern whether someone is vulnerable or
‘at risk’, and survivors of sexual and gender-based violence are being
detained before any attempt has been made to find out about their
previous experiences (Lousley and Cope 2017). These research studies
illustrate omissions in the gaze of academics, policy makers and penal
reformers alike.
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Concluding Reflections

Women may no longer be ‘correctional afterthoughts’ but these con-
trasting tales suggest that there is more work to do in ensuring consist-
ency in provision of women’s centres, facilitating proper evaluation of
the work within, promoting scrutiny of net-widening potential in initi-
atives and promoting the use of imprisonment as a last resort, to name
but a few areas requiring further attention. Whilst some women offend-
ers are now being recognized as victims, there is criminalization of other
women right under our noses. In other words, all the so-called reforms
have been selective. Of course, we can turn to the politics of cultural
difference for an explanation. The women in the second city, in prison
as victims of human trafficking and women in detention centres, are not
seen as real women,? they are ‘other’ women. Evidence here reminds us
of the need to avoid an exclusive focus on the criminal justice system
and to think about the panoply of control across society, in different
forms and guises.

Recent debate has focused on various strategies to reduce women’s
imprisonment, including: recognition of women’s vulnerabilities and
the inappropriateness of imprisonment, diversion from the courts alto-
gether (where there are mental health problems), limiting magistrates’
sentencing powers, raising the custody threshold, deferred sentences for
structured interventions and perhaps even establishing a presumption
against short custodial sentences (Gelsthorpe and Sharpe 2015; Scottish
Government 2017). There has also been discussion about the scope for
‘specialist women’s courts’ (Gelsthorpe 2017). Such courts have often
been described in terms of ‘therapeutic jurisprudence’. The twenty-first
century model of a problem-solving court focuses on discussion about
the underlying reasons why a crime might have been committed and
what an offender needs by way of strategy and support. The key features
of problem-solving courts are thus specialisation around a target group
(e.g. women, drug misusers), collaborative intervention and supervi-
sion, accountability through judicial monitoring, procedural fairness
(including the offender in discussions), with a focus on outcomes. In
December 2015, the British Government expressed enthusiasm for
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problem-solving courts and pilot schemes were set up, with the ultimate
hope that this would reduce the prison population, though sceptimism
had set in by August 2016 and it is not clear what has happened since
then in terms of evaluation (Guardian Newspaper 2016).

The potential impact of problem-solving courts should not be over-
stated. There is promise, but they are never going to be a complete
solution to the over-use of custodial sentences in England and Wales
However, in the context of other measures there may be scope for prob-
lem-solving courts to play a part in the panoply of holistic provision
for women. Alongside this, we need a holistic approach to understand
and respond to concerns beyond criminal justice in order to correct the
recent selective gaze.

Notes

1. For the purposes of comparison, in Northern Ireland the number of
women in prison has increased over time (56 in 2017; 23 in 2000),
whereas in Scotland, following a peak of 443 women in prison in 2010,
there has been a reduction to 360 women in prison in 2017 (Walmsley
2017).

2. Not even radical thinking about pathways into crime, which marked
a movement away from individualist positivistic approaches to recog-
nize structural oppression and inequalities in power, encompassed rec-
ognition of women. Interestingly, neither 7he New Criminology (Taylor,
Walton, and Young 1973) or Critical Criminology (Taylor, Walton, and
Young 1976), much lauded for posing questions about state definitions
of crime, capitalist economies producing crime as a result of oppres-
sion and state controlled responses to crime, gave much attention to
women.

3. The Sentencing Guidelines Council and Sentencing Advisory Panel
were replaced by the Sentencing Council in 2010.

4. Centre 218 in Glasgow had its origins in reviews and consultation pro-
cesses following a series of suicides in Cornton Vale Prison—Scotland’s
only prison for women. The creation of the centre was based on the
idea that women should be able to ‘get out of” their normal (chaotic
and stressful) environments without resorting to custody.



10.
11.

12.

13.

14.
15.

16.

17.
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Asha in West Mercia owed its origins to the pioneering work of Jenny
Roberts—former Chief Probation Officer in that area. It was a com-
munity based centre offering holistic support for all women, but
women offenders in particular—child care, transport, health, debt, and
employment advice, for example.

From April 2017 renamed as Her Majesty’s Prison and Probation
Service (HMPPS).

Women’s Breakout: http://womensbreakout.org.uk. The organisation
merged with Clinks, a national umbrella organisation for third sector
parties involved in criminal justice, in September, 2017.

See One Small Thing: hetp://www.onesmallthing.org.uk/about/. One
Small Thing is an initiative sponsored by Lady Edwina Grosvenor to
ensure trauma informed practices in women’s prisons. The training is
now being rolled out in men’s prisons too.

For a more elaborate account of the early development of policy ini-
tiatives, see: Gelsthorpe, L. (2011). “Working with women offenders
in the community: A View from England and Wales.” In R. Shechan,
G. Mclvor, & C. Trotter (Eds.), Working with Women Offenders in the
Community. Devon: Willan Publishing.

ESRC funded: RES-062-23-23438.

Council of Europe. (2005). Council of Europe convention on action
against trafficking in human beings: Explanatory report. Available at:
http://www.coe.int/trafhicking.

Of equal relevance are the United Nations General Bangkok Rules for
the Treatment of Female Prisoners approved in October 2010, after com-
mencement of this research.

Conclusions as to victimisation in relation to trafficking were drawn
from accounts of recruitment, transportation, exploitation and evi-
dence of physical and emotional abuse as outlined in the section
on Identifying Victims in SOCA (2012) NRM www.soca.gov.uk/
about-soca/ukhtc/national-referral-mechanism.

Within this report the term ‘women’ includes these two children.
Formal consent was sought from all interviewees for engagement in this
research and before accessing additional information from relevant others.
This was due to desire to return home and/or fear of the repercussions
of making full disclosures.

See the new Legal Guidance on how the CPS should manage these
cases: section on Statutory defence for slavery or trafficking victims
who commit an offence, Crown Prosecution Service Legal Guidance


http://womensbreakout.org.uk
http://www.onesmallthing.org.uk/about/
http://www.coe.int/trafficking
http://www.soca.gov.uk/about-soca/ukhtc/national-referral-mechanism
http://www.soca.gov.uk/about-soca/ukhtc/national-referral-mechanism
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(2017) Human trafficking and Smuggling: http://www.cps.gov.uk/
legal/h_to_k/human_trafficking and_smuggling/ (replacing the 2011
guidance which was in operation at the time of the research).

18. This resulted in a finding of not guilty.

19. UN General Assembly A/C.3/65/1/5. (2010). Bangkok Rules for the
treatment of women prisoners. (Of particular relevance are rules 5, 10,
11, 12, 13, 25 and 26).

20. Foreign national women as a group make up nearly one in five of the
female prison population (Women in Prison (2017) Corston+10).
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