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It is not surprising that justices are reluctant to discuss the topic of retirement
with anyone other than close friends and family. I found this out at the incep-
tion of this project when I wrote the current and former members of the
Court. After explaining the project and why I thought it was important, I
asked each justice if they would grant me a brief interview. While every jus-
tice declined, their responses varied considerably. The letters were generally of
three types. I thought it was interesting how different the responses were and
decided to include examples to give the reader a sense of how the current
members of the Court respond not only to interview requests, but also to
inquiries about their retirement decisions.

The first group were written by a secretary or administrative assistant and
demonstrate the gatekeeping function provided by a justice’s staff. For exam-
ple, this letter from the chambers of Justice Ruth Bader Ginsburg is typical:

Justice Ginsburg is sorry she cannot say yes to your proposal, but she
has been overwhelmed with interview requests. To avoid commit-
ments that might intrude on time needed for the Court’s heavy work,
she must follow the wise counsel of Justice Brandeis and resist even
the irresistible.

Sincerely,
Cathy J. Vaughn
Secretary to Justice Ginsburg

The second group of letters appear to be written by the justices them-
selves, passing through the crucial outer barrier of the staff. For example:

My summer break has kept me from replying sooner to your letter . . .
I’m sorry that I will not be able to be of help to you. I have a general
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rule against judicial interviews, and in any case, would not wish to
give any opinion on the subject.

Yours sincerely,
David Souter

Though the final group of justices have declined the interview like the all
the rest, they wrote more personally and provided encouragement for the pro-
ject. For example:

You have selected an interesting and important topic. I hope that it
is published in time to provide me with some guidance in making the
retirement decision. In the meantime, I shall welcome any advice
that you offer me, but prefer to keep my thoughts about that subject
to myself.

Sincerely,
John Paul Stevens

The fact that every justice declined is significant. Members of the Court
have previously spoken to authors about other judicial decisions such as grant-
ing or denying certiorari. The very personal decision of stepping down from a
lifetime post is undoubtedly a sensitive matter. Since the justices would not
submit to interviews, I necessarily had to rely on their private papers, con-
temporary published sources, and secondary accounts to try to piece together
departure decisions. While the justices would not speak to me about their
departure decisions, many justices throughout the Court’s history have spoken
to family, friends, colleagues, and even reporters about their thinking. As a
result, in the following chapters you will often hear from the justices them-
selves as they struggled, and sometimes schemed, over their decisions to leave
the bench.

Some of the data and arguments presented in this book were previously
presented at the annual meetings of the Midwest Political Science Associa-
tion, Western Political Science Association, and New York State Political Sci-
ence Association. I am grateful to the discussants, fellow panelists, and
audieance members who offered suggestions for improvement. The section of
the book on the retirement of William O. Douglas was awarded the 1999
Hughes-Gossett Prize by the Supreme Court Historical Society and appeared
in the Journal of Supreme Court History. Also, the section on Lyndon Johnson
and the fall of the Warren Court appeared in White House Studies.

What follows, of course, is solely my responsibility. Still, a project of this
sort does not get off the ground without the support and encouragement of
friends and colleagues. I would like to thank my adviser, Marie Provine, for
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her comments, criticisms, and helpfulness from this project’s inception. You
certainly cannot ask for a better adviser than one who tries to help you gather
data: “I went to a reception tonight . . . and had a nice chat with Justice Gins-
burg,” Marie wrote, “Tell Art that she looks awfully skinny . . . but I don’t
think she’s likely to retire any time soon.” I would also like to thank Steve
Macedo for his friendship and encouragement. I always value Steve’s counsel.
He once wrote me, “Always follow my advice to the letter and you will do
well!” I am also grateful to Steve Wasby who spent countless hours reading
and rereading drafts and continually pushing me to challenge some of my ear-
liest assumptions about this project. Rogan Kersh also deserves much thanks
for his support and very helpful comments on earlier drafts of this manuscript.
Henry J. Abraham, David Atkinson, Sue Behuniak, Daan Braveman, Cornell
Clayton, Norman Dorsen, Lee Epstein, David Garrow, Howard Gillman,
H. W. Perry, Robert Stanley, and William Wiecek were also helpful for their
comments and suggestions at various stages of this project. I would also like
to thank Alyssa Del Rubio and Sue Cardinal at the H. Barclay Law Library
of Syracuse Univeristy who put up with me year in and year out while I prac-
tically moved in doing research for this book. Many thanks to the Roscoe
Martin grant committee at the Maxwell School of Citizenship for funding my
travel to the Library of Congress to do research for this book. Last, I would
like to thank my family and friends who helped make it all possible.
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This is terrible.
—Justice Sandra Day O’Connor after learning 

on election night 2000 that Democrat 
Al Gore had won the key state of Florida

Don’t try to apply the rules of the political world to this institu-
tion; they do not apply.

—Justice Clarence Thomas the day after 
the Court’s decision in Bush v. Gore

On election night, November 7, 2000, just before 8 P.M. EST, CBS anchor
Dan Rather announced that Democrat Al Gore had won the important bat-
tleground state of Florida and its twenty-five electoral votes. Surrounded by
friends and acquaintances at an election night party, Justice Sandra Day
O’Connor was visibly upset and remarked, “This is terrible,” when Rather
made the announcement. She explained to a partygoer that essentially the
election was “over” as Gore had already won the two other key swing states
of Michigan and Illinois. Her husband John went on to say that they were
planning on retiring to Arizona but that a Gore presidency meant they would
have to wait another four years since she did not want a Democrat to name
her successor.1

Later that night, Rather and his colleagues at the other networks were
forced to recant and an extraordinary set of events unfolded ultimately lead-
ing to O’Connor casting a crucial deciding vote in the unprecedented
Supreme Court case of Bush v. Gore.2 The decision effectively ended Al Gore’s
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chance at the presidency and he quickly conceded. The day following the
Court’s judgment, Justice Clarence Thomas was asked by a group of high
school students how political party affiliation affected the Court’s decision
making. “Zero,” he answered. “I’ve been here nine years. I haven’t seen it. I
plead with you that, whatever you do, don’t try to apply the rules of the polit-
ical world to this institution; they do not apply. The last political act we
engage in is confirmation.” When Chief Justice Rehnquist was asked by
reporters later that day whether he agreed with Thomas’s statement in light of
Bush v. Gore, the Chief responded, “Absolutely . . . absolutely.”3

Still, some commentators suggested that O’Connor and Rehnquist
wanted to retire and sided with Bush, at least in part, to ensure that a Repub-
lican president could name their successors. With George W. Bush now in
office, are O’Connor and Rehnquist, the Court’s two most senior conserva-
tives, more inclined to step down? Are John Paul Stevens and Ruth Bader
Ginsburg, two of the Court’s more liberal justices, more inclined to stay? 

In the following chapters, I set about trying to answer the question of
what influences the departure decisions of the justices and whether the jus-
tices ought to have the power to make those decisions. My analysis carefully
examines the retirements, resignations, and deaths of each justice who has
been a member of and ultimately left the Supreme Court (see Table 1.1). Over
the more than 200-year-history of the process, dramatic transformations have
occurred changing the way justices have thought about leaving. Currently, the
process is pervaded with partisanship as justices enjoy generous retirement
benefits and have lengthy windows with which to time their departures and
influence the choice of their successors.4 Also, justices are staying on the bench
longer than ever before and incidences of mental decrepitude have increased.

On announcing his retirement, Justice Sherman Minton remarked, “There
will be more interest in who will succeed me than in my passing. I’m an echo.”5

Why is the process of departure from the Supreme Court given so little atten-
tion in comparison to appointments?6 After all, there cannot be an appoint-
ment before there is a vacancy. And although vacancies can be created by
adding seats to the Court, nearly every appointment in the Court’s history has
been preceded by the retirement, resignation, or death of a sitting justice with
the remainder either the original appointees or those appointed to an expan-
sion position on the Court. Of the 108 justices who have served on the
Supreme Court, all but twelve (89%) were appointed following the resignation,
retirement, or death of a sitting justice. Six justices were originally appointed in
1789—John Jay, John Rutledge, James Wilson, John Blair, William Cushing,
and Robert Harrison, who declined and was succeeded by James Iredell. Con-
gress added a seventh seat in 1807 and Thomas Todd was appointed. In 1837
Congress added two more seats and John Catron and John McKinley joined
the Court. A tenth seat was added in 1863 and Stephen J. Field was appointed.
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TABLE 1.1
Departures from the U.S. Supreme Court: 1789–Present

Departure Departing Departure
Departing Justice Date President Age Mode

Justices Departing between 1789 and 1800

Robert Harrison Jan. 21, 1790 Washington 45 Resignation
John Rutledge Mar. 5, 1791 Washington 51 Resignation
Thomas Johnson Jan. 16, 1793 Washington 60 Resignation
John Jay June 29, 1795 Washington 49 Resignation
John Rutledge Dec. 15, 1795 Washington 56 Rejection
John Blair Oct. 25, 1795 Washington 64 Resignation
James Wilson Aug. 21, 1798 Adams 55 Death
James Iredell Oct. 20, 1799 Adams 48 Death
Oliver Ellsworth Dec. 15, 1800 Adams 55 Resignation

Justices Departing between 1801 and 1868

Alfred Moore Jan. 26, 1804 Jefferson 48 Resignation
William Patterson Sept. 9, 1806 Jefferson 60 Death
William Cushing Sept. 13, 1810 Madison 78 Death
Samuel Chase June 19, 1811 Madison 70 Death
Brockholst Livingston Mar. 18, 1823 Monroe 65 Death
Thomas Todd Feb. 7, 1826 J. Q. Adams 61 Death
Robert Trimble Aug. 25, 1828 Jackson 51 Death
Bushrod Washington Nov. 26, 1829 Jackson 67 Death
William Johnson Aug. 4, 1834 Jackson 62 Death
Gabriel Duvall Jan. 14, 1835 Jackson 82 Resignation
John Marshall July 6, 1835 Jackson 79 Death
Philip Barbour Feb. 25, 1841 Van Buren 57 Death
Smith Thompson Dec. 18, 1843 Tyler 75 Death
Henry Baldwin Apr. 21, 1844 Tylera 64 Death
Joseph Story Sept. 10, 1845 Polk 65 Death
Levi Woodbury Sept. 4, 1851 Fillmore 61 Death
John McKinley July 19, 1852 Fillmoreb 72 Death
Benjamin R. Curtis Sept. 30, 1857 Buchanan 47 Resignation
Peter V. Daniel May 31, 1860 Buchananc 76 Death

a. Whig President Andrew Tyler was in office at the time of the vacancy, and tried to
make an appointment, but Democrat James K. Polk ended up filling the seat.

b. President Millard Fillmore was in office at the time of the vacancy but President
Franklin Pierce actually filled the seat.

c. President James Buchanan was in office at the time of the vacancy but President
Abraham Lincoln actually filled the seat.

(continued on next page)



TABLE 1.1 (continued)

Departure Departing Departure
Departing Justice Date President Age Mode

Justices Departing between 1801 and 1868 (cont’d.)

John McLean Apr. 4, 1861 Lincoln 76 Death
John A. Campbell Apr. 30, 1861 Lincoln 49 Resignation
Roger B. Taney Oct. 12, 1864 Lincoln 87 Death
John Catrond May 30, 1865 Johnson 79 Death
James M. Waynee July 5, 1867 Johnson 77 Death

Justices Departing between 1869 and 1936

Robert C. Grier Jan. 31, 1870 Grant 75 Retirement
Samuel Nelson Nov. 28, 1872 Grant 80 Retirement
Salmon P. Chase May 7, 1873 Grant 65 Death
David Davis Mar. 4, 1877 Grantf 61 Resignation
William Strong Dec. 14, 1880 Hayes 72 Retirement
Noah H. Swayne Jan. 24, 1881 Hayesg 76 Retirement
Nathan Clifford July 25, 1881 Garfieldh 77 Death
Ward Hunt Jan. 27, 1882 Arthur 71 Retirement
William B. Woods May 14, 1887 Cleveland 62 Death
Morrison R. Waite Mar. 23, 1888 Cleveland 71 Death
Stanley Matthews Mar. 22, 1889 Harrison 64 Death
Samuel F. Miller Oct. 13, 1890 Harrison 74 Death

Joseph P. Bradley Jan. 22, 1892 Harrison 78 Death
Lucius Q. C. Lamar Jan. 23, 1893 Harrison 67 Death
Samuel Blatchford July 7, 1893 Cleveland 73 Death
Howell E. Jackson Aug. 8, 1895 Cleveland 63 Death

Stephen J. Field Dec. 1, 1897 McKinley 81 Retirement
Horace Gray Sept. 15, 1902 Roosevelt 74 Death
George Shiras, Jr. Feb. 23, 1903 Roosevelt 71 Retirement
Henry B. Brown May 28, 1906 Roosevelt 70 Retirement

d. Catron’s seat was abolished by an act of Congress, July 23, 1866.
e. Wayne’s seat was abolished by an act of Congress, July 23, 1866.
f. President Ulysses Grant had only days left in office when this vacancy occurred.

President Rutherford B. Hayes filled the seat.
g. Hayes was in office at the time of this resignation, but President James Garfield

filled the seat.
h. Though Garfield was in office at the time of this vacancy, he was fighting for his life

after being shot. His successor President Chester A. Arthur filled the seat.

(continued on next page)



TABLE 1.1 (continued)

Departure Departing Departure
Departing Justice Date President Age Mode

Justices Departing between 1869 and 1936 (cont’d.)

Rufus W. Peckham Oct. 24, 1909 Taft 70 Death
David J. Brewer Mar. 28, 1910 Taft 72 Death
Melville W. Fuller July 4, 1910 Taft 77 Death
William H. Moody Nov. 20, 1910 Taft 56 Retirement
John Marshall Harlan Oct. 14, 1911 Taft 78 Death
Horace H. Lurton July 12, 1914 Wilson 70 Death
Joseph R. Lamar Jan. 2, 1916 Wilson 58 Death
Charles Evans Hughes June 10, 1916 Wilson 54 Resignation
Edward D. White May 19, 1921 Harding 75 Death

John H. Clarke Sept. 18, 1922 Harding 65 Resignation
William R. Day Nov. 13, 1922 Harding 73 Retirement
Mahlon Pitney Dec. 31, 1922 Harding 64 Retirement
Joseph McKenna Jan. 5, 1925 Coolidge 81 Retirement
William Howard Taft Feb. 3, 1930 Hoover 72 Retirement
Edward T. Sanford Mar. 8, 1930 Hoover 64 Death
Oliver Wendell Holmes, Jr. Jan. 12, 1932 Hoover 90 Retirement

Justices Departing Between 1937 and 1954

Willis Van Devanter June 2, 1937 Roosevelt 78 Retirement
George Sutherland Jan. 17, 1938 Roosevelt 75 Retirement
Benjamin N. Cardozo July 9, 1938 Roosevelt 68 Death
Louis D. Brandeis Feb. 13, 1939 Roosevelt 82 Retirement
Pierce Butler Nov. 16, 1939 Roosevelt 73 Death
James Clark McReynolds Feb. 1, 1941 Roosevelt 78 Retirement
Charles Evans Hughes July 1, 1941 Roosevelt 79 Retirement
James F. Byrnes Oct. 3, 1942 Roosevelt 63 Resignation
Owen J. Roberts July 31, 1945 Truman 70 Resignation

Harlan Fiske Stone Apr. 22, 1946 Truman 73 Death
Frank Murphy July 19, 1949 Truman 59 Death
Wiley B. Rutledge Sept. 10, 1949 Truman 55 Death
Fred M. Vinson Sept. 8, 1953 Eisenhower 63 Death
Robert H. Jackson Oct. 9, 1954 Eisenhower 62 Death

Justices Departing between 1954 to Present

Sherman Minton Oct. 15, 1956 Eisenhower 65 Retirement
Stanley F. Reed Feb. 25, 1957 Eisenhower 72 Retirement

(continued on next page)



The Court’s membership was reduced to seven and subsequently increased to
nine in 1869 and William Strong and Joseph Bradley were appointed.

Judicial departure poses an interesting puzzle for those who study and
follow the Court. The issue also has broad implications for American consti-
tutional development. What is significant about departure is the power of the
justices themselves to influence who their successor will be by the timing of
that departure.7 Their decisions, therefore, help shape the future direction of
the Court. This power is a direct result of justices having life tenure, and the
resultant prerogative of being able to leave whenever they wish. Cognizant of
their own policy preferences in relation to those of the current president, jus-
tices have been in a unique position to be strategic and engage in succession
politics simply by choosing when to leave the Court.

6 DECIDING TO LEAVE

TABLE 1.1 (continued)

Departure Departing Departure
Departing Justice Date President Age Mode

Justices Departing between 1954 to Present (cont’d.)

Harold H. Burton Oct. 13, 1958 Eisenhower 70 Retirement
Charles Evans Whittaker Apr. 1, 1962 Kennedy 61 Retirement
Felix Frankfurter Aug. 28, 1962 Kennedy 79 Retirement

Arthur Goldberg July 25, 1965 Johnson 56 Resignation
Thomas C. Clark June 12, 1967 Johnson 67 Retirement
Abe Fortas May 14, 1969 Nixon 58 Resignation
Earl Warren June 23, 1969 Nixon 78 Retirement

Hugo L. Black Sept. 17, 1971 Nixon 85 Retirement
John Marshall Harlan II Sept. 23, 1971 Nixon 72 Retirement
William O. Douglas Nov. 12, 1975 Ford 77 Retirement
Potter Stewart July 3, 1981 Reagan 66 Retirement
Warren E. Burger Sept. 26, 1986 Reagan 79 Retirement
Lewis F. Powell, Jr. June 26, 1987 Reagan 79 Retirement
William J. Brennan, Jr. July 20, 1990 Bush 84 Retirement
Thurgood Marshall June 27, 1991 Bush 82 Retirement
Byron R. White June 28, 1993 Clinton 75 Retirement
Harry A. Blackmun Aug. 3, 1994 Clinton 85 Retirement

William H. Rehnquist
Sandra Day O’Connor
John Paul Stevens
Ruth Bader Ginsburg



The relatively small literature that focused on departure has been largely
of two types.8 The first treatments were chronological, descriptive accounts
with little or no analytical framework. The second group of studies were ahis-
torical quantitative analyses that sought to explain the key factors in the
departure decision. The sole book-length treatment of the subject is David
N. Atkinson’s Leaving the Bench: Supreme Court Justices at the End. Rather
than concentrate on the politics of departure decisions, Atkinson focused on
the aging and infirmities of the justices. He concluded that justices in recent
times have not overstayed their usefulness and burdened the Court as past
justices did.9 As a result, Atkinson argued that the constitutional system of
life tenure be left unchanged but some statutory reforms adopted such as
pooling law clerks and instating an FDR-like Court-packing plan for aged
justices. While rich in the details of justices’ illnesses, declines, deaths, and
final resting places, what Atkinson’s research fails to address is how institu-
tional arrangements have led to pervasive partisanship in the current depar-
ture system as well as the continuing problem of failing justices remaining on
the bench past their usefulness.

Why did previous research miss these crucial developments? While these
works furthered our understanding of the politics of departure by adding
pieces to the puzzle, a comprehensive analysis that is centered on contextual
factors is needed to complete the picture. By employing an historical institu-
tional approach, a complete contextual analysis is possible. The approach is
particularly useful for revealing the multiple transformations that institutions
experience over time and how those transformations organize behavior. It is
only by examining the departure process by the transformations that it has
undergone, that we are able to see the relatively recent partisanship and
increased mental decrepitude that now characterize it.

The purpose of this research is twofold. First, I want to explain how and
why Supreme Court justices have left the Court. What factors have con-
tributed to their decisions to step down? Certainly age and infirmity are part
of the story, but to what extent have justices been motivated by strategic, par-
tisan, personal, and institutional concerns? Second, I will normatively assess
the arguments for and against the current constitutional arrangement that jus-
tices have life tenure to examine whether current retirement provisions are sat-
isfactory and whether there should be a mandatory retirement age.

On the first, empirical, questions, it is often thought that justices are
strategic policy-maximizers and make their departure decisions based on
which party occupies the White House. Indeed, when posed this question,
Chief Justice Rehnquist recently responded, “That’s not one hundred percent
true, but it certainly is true in more cases than not, I would think.”10 The fol-
lowing analysis shows, however, that historically, partisan departures have
been the exception rather than the rule. Institutional factors, such as not being
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a burden to their colleagues, and personal concerns, like the enjoyment of
their work and the fear of death have played a much more significant role.
This does not mean, however, that partisanship is absent from the decision-
making process. Indeed, as I will discuss later, when examined over time par-
tisan concerns have recently begun to play a much more significant role in the
thought processes of the justices. Still, over time the main factor in the depar-
ture decision of Supreme Court justices has been formal provision for their
retirement. As retirement benefits have been established and expanded, the
number of justices voluntarily departing from the Court has increased sub-
stantially (see Figure 1.1).

The politics surrounding the provision for and extent of retirement ben-
efits can be conceptualized as an ongoing historical dialogue between Con-
gress and the Court. The founders’ initial attempts to set the tenure of the jus-
tices, and Congress’s decision to have the justices ride circuit, set the tone for
the Court’s behavior. The early justices responded by resigning their seats
rather than repeatedly face their arduous circuit duties. When Congress
responded by diluting the circuit-riding requirement, the justices no longer
had this major reason to resign. As a result, they remained in their places until
death. When a number of aging justices hampered the Court’s ability to func-
tion, Congress responded with the first retirement provision. Though it was
initially successful, it soon became apparent that the provision was ultimately
ineffective in getting justices to step down. Once again, Congress responded
with much more generous retirement laws that ultimately met with success,

8 DECIDING TO LEAVE
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by inducing voluntary departures. One byproduct of the increased provisions,
however, has been a dramatic rise in the number of justices engaging in suc-
cession politics by trying to time their departures to coincide with a compat-
ible president. The most recent departures have been partisan, some more bla-
tantly than others, and have bolstered arguments to reform the process. A
second byproduct has been an increase in justices staying on the Court past
their ability to adequately contribute.

Though partisanship has only recently become the chief organizing fac-
tor for departing justices, changes in the emergent structures of the departure
process were caused, in part, by the partisan politics that were rampant in the
years 1801, 1869, 1937, and 1954—years in which Congress was dominated
by new policy-making regimes. The Jeffersonian Congress of 1801 sought to
remake politics, as did the radical Republican Congress of 1869, the New
Deal Democrat Congress of 1937, and the post–World War II Republican
Congress of 1954. In each case, the Supreme Court was composed of a num-
ber of aged, declining justices left over from an old regime, now repudiated at
the ballot box.11 As Table 1.2 shows, after each act’s passage, opposition jus-
tices did indeed step down, just as Congress had hoped.

This analysis also shows a lack of partisanship on the part of the depart-
ing justices. With partisan Congresses passing legislation affecting opposition
Supreme Court justices, one might expect that opposition justices would fight
fire with fire and refuse to step down. Just the opposite occurred, however.

Before the Federalists gave up the reins of power in Congress in 1801,
they passed a law to abolish circuit riding. When the Jeffersonian Republi-
cans took office, they quickly tried to reinstate the practice, fearing that oth-
erwise the aged justices would remain on the bench forever, but the new
Congress made circuit riding optional. The result was the same that the Fed-
eralists’ abolition of the practice would have had. It is difficult to know
whether Federalist justices like William Cushing and Samuel Chase would
have voluntarily departed, had circuit riding been required as it had in the
past. Given the behavior of their colleagues under mandatory circuit riding,
and the actions of future justices faced with similar decisions, I would argue
that Cushing and Chase would have eventually resigned rather than ride
their circuits and burden their colleagues. With circuit riding optional, and
no formal retirement provision in place, however, Cushing and Chase
remained in their seats.

Many in the radical Republican Congress of 1869 were eager to see
Democratic justices Robert Grier and Samuel Nelson leave the Court. And
with the passage of the first formal retirement provision, both opposition jus-
tices stepped down. If Grier and Nelson were primarily concerned with
thwarting their opponents, they would have remained in their seats until
death. Because they were more concerned with personal factors, they quickly
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TABLE 1.2
The Effect of Partisan Politics in the Executive and Legislative Branch 

on Departure in the U.S. Supreme Court

House Senate
President’s Majority Majority

Party Party Party Retirement Eligible Departing Justices

Judiciary Act of 1801 R R R Alfred Moore (F) Resignation 1804

Retirement Act of 1869 R R R Robert C. Grier (D) Retirement 1870
Samuel Nelson (D) Retirement 1872

Retirement Act of 1937 D D D Willis Van Devanter (R) Retirement 1937
George Sutherland (R) Retirement 1938
Louis Brandeis (R) Retirement 1939
Pierce Butler (R) Death 1939
James McReynolds (D) Retirement 1941
Charles E. Hughes (R) Retirement 1941

Retirement Act of 1954 R R R Sherman Minton (D) Retirement 1956
Stanley F. Reed (D) Retirement 1957
Harold H. Burton (R) Retirement 1958



took advantage of the new law. Grier retired immediately and Nelson also
retired after his successor was confirmed.

While this shows that Congress may have been acting in a partisan fashion
in 1869, it also shows that key opposition justices were not. Some opposition jus-
tices have viewed new regimes as unbearable and left at least partially because
they knew they could no longer influence the Court’s jurisprudence. In deciding
against remaining in their seats until a favorable president, Senate, or both took
power, they relinquished their influence, abandoning any chance of influencing
the Court’s future direction. If justices were primarily concerned with departing
under a like-minded President, Senate, or both, these opposition justices would
have died on the bench in the effort rather than give in to the partisan scheming
of their political opponents in Congress. Indeed, that is precisely what Pierce
Butler did after 1937. Rather than follow the example of his colleagues Willis
Van Devanter and George Sutherland, who retired immediately following the
act’s passage and were at least partially resigned to the new regime’s ascendance,
Butler remained in his seat until his death in 1939 at age seventy-three. But his
decision not to take advantage of the expanded retirement act was unique.

1954 marked the first time since before the Great Depression that the
Republicans controlled both houses of Congress and the presidency.12 Seeking to
remake the federal judiciary, including the Supreme Court, by purging aging New
Deal Democrats appointed by Franklin Roosevelt and Harry Truman, the Repub-
licans dramatically expanded the parameters of the original 1869 Act. Now jus-
tices could retire at age sixty-five with fifteen years of service on the federal bench.
They succeeded in prompting the departures of three High Court Roosevelt/Tru-
man appointees: Sherman Minton, Stanley Reed, and Harold Burton. Added to
the two vacancies caused by the deaths of Fred Vinson and Robert Jackson, Eisen-
hower was able to appoint five new justices during his two terms as president.

Interestingly, each time Congress enacted retirement legislation, it was
also considering a constitutional amendment for compulsory retirement at a set
age such as seventy or seventy-five. But for reasons I explain later, including the
fact that constitutional changes are much more difficult to enact than statutory
reforms, Congress chose each time to make retirement more attractive by guar-
anteeing salaries and judicial status. As such, we can view the passage of retire-
ment legislation as continually undercutting constitutional reform.

Accounting for both the success and failure of retirement provisions over
time are the recurring institutional and personal concerns of the justices. The
following analysis shows that in the beginning, justices nearing the close of
their tenure were primarily concerned with institutional and personal factors.
Over time, however, as benefits were instated and expanded, partisan and
strategic concerns, involving the timing and choice of a successor, played an
increasingly larger role in the decision-making process. When partisanship
and strategy is at work, institutional and personal factors are also considered.
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Determining departure considerations is crucial for assessing normative
claims about life tenure for members of the Court.

Is judicial independence a desirable end? While scholars differ on this
issue, the purpose of this book is not so much to take sides in this debate but
instead to provide an explanation and analysis of the departure process. While
debates about the merits of granting life tenure to judges go back to the time
of the framers, there is no shortage of contemporary proposals for reforming
the process. Calls for term limits, mandatory retirement ages, and judicial
elections are often supported by a view of the judiciary as partisan. The
assumption is that because judges behave in a partisan fashion, they ought to
be accountable like other partisan actors. Indeed, there is considerable evi-
dence suggesting that not unlike congressional or executive decision making,
judicial decision making is based on policy-preferences or attitudes.13

Perhaps the key argument in favor of having life tenure for judges is the
goal of preserving a “politically independent” judiciary. In general this means
that judges will act on the basis of their own sincerely held preferences,
regardless of the preferences of other relevant political actors, and be free from
reprisals by the public or other governmental actors, institutions, or both.14

If justices are making their departure decisions based on who the presi-
dent is and who controls the Senate, then it can be argued that unelected and
unaccountable justices ought not to have this power. Furthermore, if justices
are remaining in their seats past their ability to effectively discharge the duties
of their office, then arguments for reforming the life tenure system are further
bolstered. It is in this context that I examine the merits of proposals to change
the existing arrangement.

Ultimately, I argue that generous retirement benefits coupled with a
decreasing workload have reduced the departure process to partisan maneu-
vering. If the only goal is to decrease partisanship, I suggest that calls for term
limits and mandatory retirement ages may not be necessary. Such reforms are
not only difficult to obtain (requiring a constitutional amendment), but more
easily achievable policies could remedy much of the problem. Specifically,
strengthening internal Court norms regarding departure, increasing the
Court’s workload, and reforming the existing retirement laws by making
retirement more difficult to obtain, will likely go a long way toward reducing
partisanship. Still, when coupled with the recent increase in mental decrepi-
tude, it is hard to argue against compulsory retirement.

DEPARTURE IN COMPARATIVE PERSPECTIVE

Nowhere does the United States Constitution specifically address when or
under what circumstances justices ought to depart from the Court. Article I
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requires members of Congress to vacate their seats after two years in the
House and six years in the Senate, unless they win reelection. Article II
requires the president to depart after four years, unless he or she is reelected,
in which case he or she is limited to a single additional term, as specified in
the Twenty-second Amendment.15 Article III, Section 1 states that the jus-
tices “shall hold their Offices during good Behaviour.” This phrase, in effect,
grants the justices life tenure, meaning they can remain on the Court for as
long as they desire, absent removal from office by impeachment and convic-
tion. Retirement provisions like those enacted in 1869, 1937, and 1954 can
only encourage, not require, departure. By way of contrast, within the United
States, thirty-six states (72%) have mandatory retirement provisions.16

I will not attempt to be exhaustive in this brief comparative section but
want to provide some comparative context to departure in the United States.
In their article on comparative judicial selection systems, Lee Epstein, Jack
Knight, and Olga Schvetsova reported that of the twenty-seven European
nations in their sample nearly half (n = 12) had a compulsory retirement age
for judges, with a mean of sixty-nine years for those who had it.17 They also
found that twenty-one of twenty-seven (78%) nations had either renewable or
nonrenewable terms ranging from six to twelve, with a mean term length of
nine years regardless of renewability. Of the twenty-one nations with limited
terms, only eight (38%) had a mandatory retirement age. Of the twenty-seven,
only six had security of tenure—tenure beyond limited terms. For example,
after World War II, the Allies reinstated the provision of German judges serv-
ing for life.18 After the fall of the Soviet Union, Russian judges were granted
life tenure.19 Still, of these six, two-thirds (n = 4) had a mandatory retirement
provision. In Austria, for example, judges must retire on a pension at age sixty-
five.20 What is plain from this prevalence of limited terms, compulsory retire-
ment ages, or both found in Europe is the uniqueness of the American case.

In the United States, Congress is ultimately responsible for the adminis-
tration of the federal courts. This arrangement comes from the common-law
tradition of England. A very different culture, however, governs the adminis-
tration of both French and Italian courts. Rooted in the civil-law tradition,
judges in both France and Italy are subject to oversight by administrative bod-
ies and not by a coordinate branch of government as in the United States. This
has generally meant that French and Italian judges have been much more
removable than American judges.21 The differing common-law and civil-law
traditions are only exemplified by the four cases mentioned below.22

The idea of judges having life tenure was first established by Louis XI in
1467 through the principle of “irremovability.” The law prevented the king
from removing any judge, including those he himself had nominated, for any
reason. This gave judges lifetime terms and total independence from the
king.23 France has undergone numerous transformations since then, including
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popularly elected judges, with current judges acting more as bureaucrats than
as professionals and subject to a ministry for continuance in office.24 Removals
are possible, but only for official misconduct.25

Italian judges generally enjoy life tenure, but are subject to review by a
regionally elected disciplinary committee. The committee is part of a system
of “self-government” through the National Council of Magistrates, which is
established by the constitution and composed mostly of judges.26 Judges can
be prosecuted and admonished, censured, lose seniority, and be temporarily
and permanently removed from office for failing to uphold the duties of their
office, damaging the public image of the profession, or compromising the
prestige of the judiciary.27 While this process is used to remove disabled
judges, it is generally reserved for criminal and unethical conduct. From 1957
to 1974, only seven judges were removed for mental or physical infirmity.28

This is quite different from the United States, where no Supreme Court jus-
tice has ever been removed for disability.

In Britain, the monarch historically had the power to remove judges. In
1376, Parliament established the impeachment process as a political device to
remove judges and other officials beholden to the crown. British judges were
not granted life tenure until 1761 under King George III, who remarked:

I look upon the independence and uprightness of the Judges of the
land as essential to the impartial administration of justice, as one of
the best securities to the rights and liberties of my loving subjects and
as most conducive to the honor of the crown; and I come now to rec-
ommend . . . that such farther provision may be made, for securing
the Judges in the enjoyment of their office during good behavior, not
withstanding any such demise, as shall be most expedient.29

Life tenure brought an end to Parliamentary impeachment. Judges could
still be removed, however, by the monarch on the recommendation, or
“address,” of both the Commons and the Lords with the sole exception, the
Lord Chancellor, who can only be removed by the Prime Minister. For High
Court Judges, address is the only means of removal.30 As of 1993, the manda-
tory retirement age for judges has been seventy, with an extension to age sev-
enty-five if granted by the Lord Chancellor.31

Disability poses a delicate problem for judicial systems. There have been
a number of British judges over the years who were forced to resign due to dis-
ability. One striking example occurred in the 1950s when a High Court judge
refused to retire when it was clear that he could no longer discharge the duties
of his office due to mental incapacity. To induce his departure and ensure that
he did not cause harm to the institution, no cases were assigned to him. He
soon acquiesced and retired from his seat.32 This internal solution has also

14 DECIDING TO LEAVE



occurred in the U.S. Supreme Court. Following his stroke, Justice William O.
Douglas was not assigned any opinions and ultimately stripped of his power
before he finally retired.

The relatively recent reforms of mandatory retirement laws in Britain and
generous retirement provisions in the United States suggests that High Court
judges in common-law systems have become increasingly removable, much
like their counterparts in nations with a civil-law tradition. Though none have
passed, calls for mandatory retirement laws in the United States have been
prevalent since the founding.

DEPARTURE POLITICS IN HISTORICAL CONTEXT:
EMERGENT AND RECURRENT STRUCTURES

Out of historical institutional work by Karren Orren and Stephen Skowronek
we can usefully borrow the notion of “regimes.”33 Comprised of intellectual,
political, and educational components, regimes are often defined as stable par-
tisan governing coalitions in American national politics.34 Orren and
Skowronek suggest that regimes often come about by “elite engineering . . .
rearranging institutional relationships to stabilize and routinize governmental
operations around a new set of political assumption.”35 In the present study,
what is being examined are “departure regimes” that constitute a single
although complex process. One departure regime is replaced by another and
the politics of departure decision making are transformed from one regime to
the next.

Regimes are in a constant state of transformation. Regimes are comprised
of multiple orders where elements of the old regime are present and somewhat
influential in the new regime.36 For example, the old order of circuit riding
which was the dominant force in departure decisions during the first depar-
ture regime (1789–1800) was still influential, though no longer decisive, dur-
ing the next regime. Circuit riding became optional in 1801 and the justices
continued to attend circuit courts, though not as frequently and not when they
were in ill health. Continued circuit riding took its toll on some justices in the
new regime, and was therefore a factor. It was no longer decisive, however, in
the departure decision, as personal financial concerns became dominant.

In the chapters that follow, I focus on the institutional history of depar-
ture in the U.S. Supreme Court. I argue that the politics of departure has
been transformed on four occasions, each time creating a new regime. These
transformations occurred when old departure eras, consisting of unpopular,
outdated and ineffective policies, were largely replaced by new eras and dif-
ferent ideas. For example, the first transformation occurred in 1801 when
new legislation was passed making optional the old requirement that justices
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ride circuit. Though it is often thought that justices have always been parti-
san in their departure decisions, the subsequent analysis demonstrates that
historically such motivations have been the exception. Personal and institu-
tional factors have instead been predominant. It has only been in the latter
half of the twentieth century that partisanship has been widespread.

The politics of departure in the U.S. Supreme Court has historically
been driven by emergent patterns of structural and statutory forces. For exam-
ple, circuit riding was the first important structural factor affecting the
departure decisions of the justices, while the passage of retirement legislation
would become crucial in later years. Changing circuit duties and formal
retirement benefits make up the four emergent patterns, throughout
Supreme Court history. Though justices ultimately consider a range of fac-
tors when making their decision, the primary impetus and basis for all the
considerations that follow are the departure mechanisms that emerge at
important points in time (see Table 1.3). The emergent structures organized
the justices’ departure decisions.

The first emergent structure in the departure process was the requirement
that the justices attend circuit courts throughout the country. Traveling was
arduous and many justices, particularly those in ill health, resigned rather than
face the difficult journeys. Table 1.3 shows that 71 percent (5 of 7) of the jus-
tices facing such circumstances resigned. When the circuit riding burden was
made optional in 1801, the departure process was transformed. Under the
relaxed provision, justices had no reason to depart, especially when their
health was deteriorating. Aged and infirm justices, who otherwise would have
difficulty drawing an income, could not afford to resign their seats and lose
their salaries.37 As a result, they simply chose not to attend their circuit courts,
and many times the meetings of the Supreme Court, and instead concentrated
on recovering from their maladies. As Table 1.3 shows, from 1801 to 1867
only 17 percent (4 of 24) of the departures came by way of resignation, with
nearly every justice staying in office until death.

Another major transformation of the departure process occurred with the
passage of the Judiciary Act of 1869 and the emergence of the first retirement
provision (see Table 1.4). Until its passage, justices wishing to leave the Court
had to resign their seats, severing all ties with the federal judiciary. Following
the 1869 Act, justices could “retire” at age seventy after ten years on the bench
and continue to draw their full salary. As Table 1.3 shows, 31 percent (11 of
36) of justices departing between 1869 and 1936 took advantage of the new
provision, but more than half (53%) were still dying while in office, often
because they did not meet the seventy/ten requirement of the 1869 Act and
also because they would relinquish their status and position as federal judges.
Some justices (17%) still used resignation as a means to depart from the
Court, however. Resigning is generally done when a justice intends to leave
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TABLE 1.3
The Effect of Emergent Patterns on Resignation and Retirement in the U.S. Supreme Court

Total
Number of Number of Percentage of Number of Percentage of

Emergent Structures: Departing Resigning Resigning Retiring Retiring
Years Departure Mechanism Justices Justices Justices Justices Justices

1791–1800 Circuit Riding Required 7 5 71% — —

1801–1867 Circuit Riding Optional 24 4 17% — —

1868–1936 Original Retirement Provision 36 6 17% 11 31%

1937–1954 Expanded Retirement Provision 14 2 14% 5 36%

1955– Current Retirement Provision 19 2 11% 17 89%

Note: Technically justices could not “retire” until 1937, however the 1869 Act was the first time benefits were given
for resigning. Hence, beginning in 1869 the term retire was conventionally used to denote departure with benefits
and the term resign meant departure without benefits.



the federal judiciary for another position, either in the private or public sector.
Justices have resigned and gone on to serve in the U.S. Senate, and run for
president of the United States, among other things.

In 1937 another important development occurred in departure politics.
Congress made retirement more attractive to the justices by not only granting
them full salary, but also allowing them to take “senior status” and continue to
work as federal judges on lower courts.38 Justices who resigned, however, were
no longer federal judges and could not sit on the appeals courts. This added
benefit resulted in increased retirements as 36 percent (5 of 14) of the justices
availed themselves of the expanded provisions between 1937 and 1954. Con-
gress provided further incentive to leave in 1954 by expanding the parameters
of retirement beyond the original 1869 Act to include full pay after age sixty-
five and fifteen years of service. This provision became the “Rule of Eighty,”
where after reaching age sixty-five, retirement eligibility was determined by
any combination of years and service totaling eighty. The Rule of Eighty is the
current statute governing retirement for all federal judges, including justices of
the U.S. Supreme Court. Since 1955, these developments have resulted in 100
percent (19 of 19) of the justices voluntarily departing and all justices since
Abe Fortas choosing to retire.
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TABLE 1.4
Significant Retirement and Pension Provisions: 1869–1954

Year Provisions

1869 All federal judges, including Supreme Court justices, may retire at age sev-
enty with at least ten years of service as a federal judge and continue to
receive the salary of their office after their resignation.

1937 Justices having reached the age of seventy with at least ten years of service as
a federal judge are allowed to retire in senior status rather than to resign.
Senior justices retain the authority to perform judicial duties in any circuit
when called on by the Chief Justice. Senior justices receive the same pension
benefits as resigned justices. (Lower court judges were given the “senior sta-
tus” option in 1919.)

1954 All federal judges, including Supreme Court justices, may retire at age seventy
with at least ten years of service as a federal judge OR at age sixty-five with fif-
teen years of service as a federal judge and receive the salary of their office at
the time of their retirement for life. These provisions also apply to retiring in
senior status.

Adapted from: Lee Epstein et al., The Supreme Court Compendium (Washington, D.C.:
Congressional Quarterly Press, 1994), 36–37 and 28 U.S.C 371–372.



The importance of the effect of more generous retirement provisions on
departure is plain. The emergent patterns of the various departure mecha-
nisms provide the foundation on which decisions are based. Interwoven with
the emergent patterns are several recurring factors that the justices consider in
making their departure decision. The recurrent patterns are present across the
emergent patterns and are influenced by them (see Table 1.5). Financial, per-
sonal, and institutional concerns become more or less important to the justices
depending on the emergent structure in ascendance. Justices departing in the
Court’s early years were particularly concerned with financial and personal
health issues because of the circuit-riding requirement. Justices in later eras
minimized these concerns as circuit riding was gutted and finally abolished.
As retirement benefits were established and increased, justices could focus
more on institutional and personal factors. Ultimately, partisanship became
the dominant recurrent factor in the departure process. The analysis that fol-
lows explores the recurring patterns in light of the emergent structures for
each departure era.

Interestingly, partisanship has only recently become a dominant factor in
the departure decision-making process. How do we know when a justice is
being partisan? For the purposes of departure, justices behave in a partisan
way by seeking to have a broad influence on the selection of their successor.
Partisan justices base their departure decisions on their perceived agreement
with the policy positions of the president, the Senate, or both. While some
cases are clearer than others, evidence of parisanship is often mixed. Partisan-
ship usually manifests itself in two ways: either the justice departs under a
like-minded president or the justice remains in his place in order to keep the
vacancy away from an opposition president. For example, as I discuss in chap-
ter 7, Thurgood Marshall disagreed with the policies of the Reagan and Bush
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TABLE 1.5
Emergent and Recurrent Patterns of Departure in the U.S. Supreme Court

Dominant
Recurrent Dominant

Years Dominant Emergent Structure Structure Departure Mode

1791–1800 Circuit-Riding Required Health Resignation

1801–1868 Circuit-Riding Optional Financial Death

1869–1936 Original Retirement Provision Personal Death & Retirement

1937–1954 Expanded Retirement Provision Institutional Death & Retirement

1955– Current Retirement Provision Partisan Retirement



administrations and stayed in his place for partisan reasons. Unable and
unwilling to hang on any longer, Marshall bowed to the inevitable and ulti-
mately retired. Though he did not depart under a like-minded president, his
decision not to depart still reflects partisan concerns. It also reflects a major
weakness of the life-tenure system: justices can remain on the Court past their
ability to effectively participate in the work of the Court in order to hold out
for a favorable president, senate, or both. In the following chapters I show that
early on in the Court’s history, partisan concerns were subordinated to insti-
tutional and personal factors but eventually structural changes in the process
allowed partisan concerns, like those exhibited by Marshall, to control depar-
ture decisions.

Still, partisanship is always tempered by institutional constraints. As
Table 1.6 shows, there are three factors that almost always trump all others in
making departure decisions. The first check on a justice is the regular cycle of
the Court Term. Nearly every justice who has retired since 1954 has done so
when the Court is in recess. This decision gives the Court the best chance to
operate with a full contingent of nine members, provided the new Justice is
confirmed and sworn in before the new Term begins. This constraint was pre-
sent from the Court’s beginnings when John Blair wrote George Washington,
“I hope that I have not procrastinated my resignation, so as not to allow you

20 DECIDING TO LEAVE

TABLE 1.6
Institutional Constraints on Partisan Departures in the U.S. Supreme Court

Court Term Justices retire when the Court is in recess. Often at the close
of a Term in late June or early July, on the last day when opin-
ions are read from the bench, the Chief Justice announces the
retirement of the justice. For example, Justice Scalia told me
on the last day of the 2001–02 term, “If there was going to be
an announcement, it would have been today.” This allows the
Court to have a full contingent of members during the Term
and, ideally, a new justice to be appointed before the new
Term begins the following October.

Presidential Campaign Justices do not retire in presidential election years. Because
the appointment process can be highly controversial, justices
do not want to add controversy by making a specific nomi-
nation a campaign issue.

“Rule of Eight” Two or more justices never retire at the same time. This
allows the Court to have the largest number of active jus-
tices, currently eight, in case an appointment is not made
before a new Term begins.



sufficient time to make up your mind, as to a person proper to supply the
vacancy, & to give such early notice of the appointment, as to have my suc-
cessor ready to take his seat in February at the next Supreme Court.”39

A second constraint on partisanship is the presidential election cycle.
With the exception of Sherman Minton who was in failing health, no jus-
tice in the modern era has retired during a presidential campaign. As I dis-
cuss in chapter 6, Earl Warren’s attempt and ultimate failure to depart dur-
ing the 1968 campaign demonstrates the near impossibility of such a
decision. Any vacancy would be a campaign issue ripe for increased politi-
cal controversy.

A third limitation on partisan departures is the “Rule of Eight.” There are
many advantages, from workload to divided Courts, to having a full contin-
gent of nine members. As a result, two justices rarely depart at the same time.
Still, this may happen occasionally due to illness as with the near simultane-
ous retirements of Hugo Black and John Harlan II in September 1971. While
these constraints temper partisan retirement decisions, they have been easily
navigated by recent justices.

OVERVIEW

In the chapters that follow, I discuss the interaction between the emergent and
recurrent structures of departure politics in the U.S. Supreme Court and ulti-
mately make a judgment about the adequacy of current provisions governing
the departure process. The chapters are organized around the five departure
eras or regimes, with an additional chapter for the current justices. Each chap-
ter begins with a discussion of the statutory provision (the emergent structure)
that shaped the departure politics of that era. The factors considered by the
justices in making their departure decisions (the recurrent structures) are then
discussed in terms of the context in which they take place. The departures of
each justice are then analyzed in light of the emergent and recurrent structures
in that era.

Chapter 2 begins with a discussion of the original requirement that the
justices attend circuit courts throughout the country. The recurrent factors
that influence the departure decisions of the justices are then analyzed for
each justice departing in that era. In the period from 1789 to 1800, justices
were primarily concerned with the effects of circuit riding on their health.
When they became ill, or felt that making the arduous journey to attend their
circuit courts would be too difficult to endure or even fatal, they resigned.
Though the justices in this and subsequent chapters are for the most part
analyzed chronologically, the factors that are important in their departure
decisions are remarkably clustered. Groups of successive departing justices
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often show important similarities in their behavior. This chronological, yet
clustered, pattern allows the focus to be on the recurrent factors and their inter-
action with the emergent structure for that era but also shows, to a lesser
extent, the impact of individual idiosyncratic factors. Ultimately, the behavior
of the justices illustrates the complexity of the interplay between emergent and
recurrent structures and how their interaction organizes departure politics.

Because circuit riding became optional in 1801, I discuss in chapter 3
how the lack of an incentive to leave the Court caused most of the justices to
remain on the bench until their deaths. This resulted in the Court as an insti-
tution being crippled by aged and incapacitated justices who could not shoul-
der their fair share of the burden. Following the Civil War, calls to remove the
aging justices grew louder as the old men of the hobbled Court became the
talk of Washington.

In chapter 4, I discuss the passage of the first formal retirement provision.
Though the Retirement Act of 1869 proved successful initially, it soon
became clear that the requirements, age seventy with ten years of service on
the Supreme Court, were difficult to attain for many justices. Furthermore,
there was no provision for disabled justices who had not yet met the retire-
ment threshold. Many justices enjoyed their work and the prestige of their
office and were reluctant to step down. Also, the creation of the Courts of
Appeal and dramatic changes in the Supreme Court’s docket had an impact
on departure decisions. The Court’s direct involvement in resolving the dis-
puted Hayes/Tilden election of 1876 spurred a brief wave of partisan depar-
tures. Still, overall, partisanship was the exception rather than the rule.

I continue discussing the era precipitated by the 1869 Retirement Act in
chapter 5. The superannuation effect caused by the decline of Justice Stephen
J. Field immediately influenced the retirement choices of his colleagues. But
as the period progressed, and the effects of the 1876 election and Field’s men-
tal decline waned, it became increasingly evident that something further
needed to be done to make it easier for justices to retire. When Democrat
Franklin D. Roosevelt took office in 1932 and the Republican-dominated
Supreme Court began striking down his New Deal proposals, the issue of
judicial departure was once again on the agenda.

Chapter 6 begins with a discussion of the events surrounding FDR’s
court-packing plan. Amid the rancorous debate surrounding increasing the
Court’s size, the 1937 Retirement Act supplemented the original provisions
by allowing justices to retire in “senior status” keeping their salaries and
offices and being allowed to continue judging on lower federal courts. Its
effect was immediate, with two of the anti-Roosevelt “four horsemen” retir-
ing under its provisions. When it became clear, however, that justices were
having difficulty reaching the age seventy plateau for retirement, there were
calls for further reforms.
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Chapter 7 analyzes the politics surrounding the 1954 Retirement Act
passed by the first GOP administration and Congress since before the Great
Depression. In general, I discuss how the new legislation expanded the origi-
nal 1869 provisions, allowing for retirement at a younger age. Coupled with
earlier reforms, the 1954 Act had an immediate effect, prompting three demo-
cratic-appointed justices to voluntarily step down.

In chapter 8 I continue to show how these reforms so dominated the
modern era that every justice since 1955 has voluntarily departed. The major
development of this era was a byproduct of the expanded retirement provi-
sions: increased partisanship in the departure decisions of the justices. Though
there are a few exception, I discuss how most of the justices engaged in parti-
san maneuvering when deciding to depart and how this partisanship contin-
ues to this day. Another byproduct, however was an increase in the mental
decline of a number of the Court’s active members.

In chapter 9 I discuss the current justices in light of the extraordinary
events of the 2000 election. Indeed, the parallel between the disputed election
of 1876 between Democrat Samuel Tilden and Republican Rutherford B.
Hayes and the 2000 election between Democrat Al Gore and Republican
George W. Bush is instructive. The Tilden/Hayes dispute directly involved
five members of the Court who were appointed to the electoral commission
to decide the outcome.40 Justice Joseph Bradley cast the deciding vote, giving
Florida’s electors to Hayes. Similarly, the Bush/Gore dispute was decided by
a 5–4 vote in the U.S. Supreme Court, again with one justice casting the
deciding vote, effectively giving Florida’s electors to the Republican candidate.
The 1876 election had an important effect on the departures of at least three
and possibly four justices. David Davis, Nathan Clifford, Noah Swayne, and
possibly William Strong based their departure decisions on whether they
favored Hayes. Partisanship waned after this event, however, largely due to the
ineffective initial retirement provision. But in the wake of the contentious
events of the Bush/Gore election, and with the current justices enjoying
expanded retirement benefit, I suggest that at least the next three or four
departures, and possibly more, will likely be characterized by partisan maneu-
vering. Indeed, Justice O’Connor has already tipped her hand.

Given the increasing popularity of term limits and judicial elections on the
state level, in chapter 10 I discuss a number of proposals for reforming the
Supreme Court’s succession process. Because my analysis shows that justices
come to politicize the departure process, and mental decrepitude is on the rise,
I suggest that reform is needed. Specifically, I demonstrate why the retirement
age should be increased and calls to further liberalize retirement benefits must
be rejected out of hand. Workload could be increased. I also suggest that the
justices themselves must remain vigilant against their own failings and take
proper precautions against burdening the Court as an institution. As such, I
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propose a list of steps that should be taken by the Court if one of its members
has stayed too long and is noticeably failing. But ultimately, it is a constitutional
amendment for a mandatory retirement age that goes the farthest in combat-
ing patisanship, mental decrepitude, and preserving judicial independence.

The goal of the succession process should be stability. The Court should
have a perpetual full contingent of able members. Justices ought to step down
at the close of a Term and their successors ought to be confirmed before the
new Term begins. Justices ought to base their departure decisions on the effec-
tive functioning of the institution together with their own personal satisfac-
tion. Though the departure process is not a perfect one, I argue that these
goals can be achieved with reform. While the people of the United States will
be served well by modest internal and statutory reforms, they will be better
served by changes in current constitutional arrangements.
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There is nothing I more ardently wish for than retirement and
leisure . . .

—Chief Justice John Jay

To lead a life of perpetual traveling, and almost continual absence
from home, is a very severe lot to be doomed to in the decline
of life . . .

—Justice James Iredell

The Court’s earliest years were dominated by discussions of the dreaded
requirement of circuit riding.1 Because the justices were required to attend cir-
cuit courts throughout the country, the earliest departures came by way of res-
ignation. Rather than face hazardous, life-threatening journeys, the first
Supreme Court justices chose to resign their seats and preserve their health.
When the lame-duck Federalists tried to abolish the practice as part of a com-
prehensive reorganization of the federal judiciary, the Jeffersonian Republicans
cried foul and reinstated it when they took power. Though this first period in
the Court’s departure history ended in partisan struggle, the departures of the
earliest justices were precipitated by personal health and financial concerns.

The potential harmful effects that a departure decision could have on the
legitimacy of the Supreme Court was anticipated from the institution’s incep-
tion. In reply to Justice Thomas Johnson’s resignation from the Court in 1793,
President George Washington said “the resignation of persons holding that
high office [justice of the Supreme Court] conveys to the public mind a want
of stability in that Department, where perhaps it is more essential than in any
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other.”2 Though the justices of the early Supreme Court were no doubt aware
of the link between stability and legitimacy, their departure decisions did not
take this consideration into account. Instead, personal concerns dominated
their decision making.

Departure from the Court in its very early years came by way of resigna-
tion. The earliest justices regularly weighed the pros and cons of leaving the
Court for greener pastures. Distaste for the rigors of circuit riding, coupled
with health concerns and the availability of governmental positions of com-
parable pay and prestige, made it easy for the earliest justices to step down. Of
the seven justices to depart in the Court’s early years, all but two resigned after
serving a relatively short time (see Table 2.1). For the five who resigned, the
average Court tenure was three years, ten months. The two justices who chose
not to resign, James Wilson and James Iredell, died while in office at the rel-
atively young ages of fifty-five and forty-eight, respectively. Both served for
approximately nine years. Though there was no formal policy to induce resig-
nations, the requirement of attending circuit courts acted as an informal
departure mechanism during the Court’s earliest years.
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TABLE 2.1
Length of Service: Justices Departing between 1789–1800

Justice Length of Tenure Mode of Departure

Robert Harrison 4 months Resignation
John Rutledge 1 year, 5 months Resignation
Thomas Johnson 1 year, 2 months Resignation
John Jay 5 years, 9 months Resignation
John Blair 6 years, 4 months Resignation
James Wilson 8 years, 10 months Death
James Iredell 9 years, 8 months Death
Oliver Ellsworth 4 years, 6 months Resignation
John Rutledge 5 months Rejection

Average Tenure of Justices who Resigned 1 year, 8 months
Average Tenure of Justices who Died 9 years, 3 months

Note: Length of tenure measured from the date of confirmation to the date of depar-
ture, plus any time served under a recess appointment. Data are presented to the near-
est completed month. Ties are broken by the number of days served beyond the last
completed month. Excluding Robert Harrison, the average length of tenure for justices
who resigned is 3 years, 7 months.

Source: Elder Witt, Congressional Quarterly’s Guide to the U.S. Supreme Court, 2d
ed. (Washington, D.C.: Congressional Quarterly, 1990).



INDISPOSITION AND THE 
EARLY SUPREME COURT

Illness was common in late-eighteenth and nineteenth century America and
the justices of the Supreme Court were often stricken. It was not unusual to
read in the early volumes of the U.S. Reports, “Mr. Justice . . . was absent the
whole of this term, from indisposition.”3 As Table 2.2 shows, the average
white male could only expect to live to age forty-six at the end of the nine-
teenth century. Such was the state of medicine and general public health con-
ditions that one never knew whether recovery or death was in store.

As a result, discussion of the health of colleagues and friends was com-
monplace in the correspondence of the day. In February 1792, twenty-seven
years before his death, Justice Thomas Johnson fell ill and was unable to join
his colleagues for the Court’s term in Philadelphia. President Washington
remarked to a friend: “That Mr. Johnson’s health did not permit him to come
to this City as he proposed and was expected is a matter of exceeding great
regret . . . but as there is no contending against acts of Providence, we must sub-
mit as it becomes us so to do.”4 Justice Bushrod Washington remarked on the
absence of one of his colleagues from the Court’s August 1799 term, “Judge
Cushing was seized upon the road by an indisposition, so severe as to prevent
his proceeding.”5 Cushing remained on the Court for eleven more years. Jus-
tice Samuel Chase, like the rest of his colleagues, was also frequently in ill
health. At age fifty-eight, twelve years before his death, Justice Chase wrote:

For five weeks after you left Me I was confined to my Bed-
Chamber, and three to my Bed. For some Days I was very ill. I was
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TABLE 2.2
Average Life Expectancy of White Males: 1900–2000

Year Average Life Expectancy

1900 46.6

1920 54.4

1940 62.1

1960 67.4

1980 70.7

1990 72.7

2000 74.2

Source: National Vital Statistics Report, Center for Disease Control.



so very weak, that I could not walk across my Room without assis-
tance. It is 14 Days, this Day, since I came below Stairs, and I have
been only able, this last Week, to go in a close Carriage into the City
for Exercise. I have not the least Hope of being able to travel in time
to attend the Circuit Court at New York, on the 1st day of next
Month. A Relapse would be fatal. My Cough is still bad and the
Spitting continues. My Lungs are so very weak, that I cannot bear
any but very gentle Exercise.6

While riding circuit in the South, five years before his death, Chief Jus-
tice Rutledge fell ill. The Charleston Gazette reported:

By a gentleman who left Camden on Wednesday last, we are
informed that the Chief justice of the United States left that place on
the Saturday preceding, on his way to hold the circuit Court in North
Carolina; that on the evening of that day he reached Evans’ tavern,
on Lynch’s creek, which he left the next morning. A few hour after,
he was taken so unwell, that he was obliged to return to Mr. Evans’.
When the account came away, he was so much indisposed as to make
it doubtful whether he would be able to proceed in time to hold the
Court in North Carolina.7

In 1793, 1794, and 1797, the brief August terms of the Supreme Court
in Philadelphia was canceled because of yellow fever outbreaks. There was
often little way to tell whether a justice would pull through or succumb to an
illness. As a result, those stricken often reasonably expected to recover, given
time. Life expectancy was difficult to predict. For the justices of the Supreme
Court, circuit duties exacerbated the situation. Because of the relative unim-
portance of the early Court, it was not damaged or burdened by infirm jus-
tices remaining in their seats. There were no public outcries to remove inca-
pacitated justices and even though healthy justices did have to fill in for their
ailing colleagues on circuit, their complaints were largely ignored by Congress.

DISAGREEABLE TOURS

RIDING CIRCUIT

Foremost in the mind of every justice in the Court’s early period was the
arduous task of riding circuit. In addition to their duties on the Supreme
Court, which met for two sessions each year, justices were required to hold
circuit courts twice a year throughout the country. In 1791, Congress estab-
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lished a district court and a judgeship for every state. Each district court was
placed in one of three circuits—the Eastern, Middle, and Southern. Circuit
courts convened in either one or two specified cities of each district, with the
district judge and two justices of the Supreme Court presiding.8 After 1793,
only one justice was required to join the district court judge.9 Because the cir-
cuit courts were the principal trial courts of general jurisdiction, many impor-
tant cases, such as those involving federal crimes, came up while the justices
rode circuit.10

Having the justices travel throughout the country and attend circuit
courts was attractive to Congress for a number of reasons. Already having to
contend with the president on a regular basis, Congress simply wanted the
justices out of town, far removed from the daily politics of the nation’s capi-
tol. Also, by not having a separate group of federal circuit judges, Congress
could save money. A Georgia district court judge remarked that “money mat-
ters have so strong a hold on the thoughts and personal feelings of men, that
everything else seems little in comparison.”11 The justices could “mingle in
the strife of jury trials,”12 said a proponent of circuit riding in 1864, express-
ing the sentiment that justices needed to be directly exposed to the state laws
they were interpreting as well as the varying legal practices from around the
country. Also, circuit riding was seen as a way of promoting the new national
government. The justices, for example, always delivered a lengthy speech to
the grand jury on reaching their circuits. Attorney General Edmund Ran-
dolph said it would “impress the citizens of the United States favorably
toward the general government, should the most distinguished judges visit
every state.”13

Congress’s ideal of using the members of the Court in an educative,
nationalizing function was plainly at odds with the harsh reality of the daily
lives of the justices. While each justice felt it his duty to attend the courts in
his circuit, the arduousness of the journeys resulted in the justices’ physical and
mental decline. Because Congress was unwilling to change the policy, the jus-
tices ultimately resigned rather than further risking their heath. This discon-
nect between Congress’s idealized notion and the realities of the Court would
continue throughout history.14 Though the issue of circuit riding was their ini-
tial obstacle, the absence and subsequent inadequacy of a formal retirement
provision became the chief stumbling block for future Courts and Congresses.

The mode of travel in the Court’s early years, riding horseback or in
horse-drawn carriages over dirt roads and streams, gave rise to the phrase “rid-
ing circuit.” The justices were often forced to use other forms of transporta-
tion, such as boats and sleighs. Justice Cushing complained to President
Washington in February 1792 about his journey, “The travelling is difficult
this Season: —I left Boston, the 13th of Jan in a Phaeton, in which I made
out to reach Middleton as the Snow of the 18th began, which fell so deep
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there as to oblige me to take a Slay, & now again wheels seem necessary.”15 Just
how to go about traversing the Southern circuit was on Justice Samuel Chase’s
mind in 1797 when he wrote Justice Iredell:

I intend to embark from this city (Baltimore), about the first of
next Month for Savanah [sic], which will allow 20 days for the Pas-
sage; will this be time enough, or will less be sufficient? I have been
advised to come from Savannah to Charles Town, by Water. What
is your Opinion? I take a Carriage with Me to Savannah, and, as at
present advised, I propose to bring it with Me, by Water, to Charles
Town; if I come by land I must purchase Horses at Savannah,
which would (you) advise? . . . I fear the Journey; and am anxious
for information.16

Chase had every reason to be afraid of the rigorous trek. Often far from
their homes and families, justices were forced at their own expense to endure
slow, fatiguing, and many times dangerous journeys through unfamiliar terri-
tory. The Southern circuit, for example, required a justice to travel over 1,800
miles in the poorest conditions. Iredell wrote in 1791, “I will venture to say no
Judge can conscientiously undertake to ride the Southern circuit constantly,
and perform the other parts of his duty . . . I rode upon the last circuit 1,900
miles.”17 Chase described Iredell’s daunting Middle circuit in 1798:

He holds the circuit court for New Jersey at Trenton, on 1st of
April; and, at Philadelphia, on the 11th of the same month; he then
passes through the State of Delaware (by Annapolis) to hold the
Court, on 22nd of May, at Richmond, in Virginia (267 miles.); from
thence he must return, the same distance to hold circuit Court on the
27th June, at New Castle in Delaware . . . A permanent system
should not impose such a hardship on any officer of Government.18

From its inception, circuit riding was lamented by the justices. They
immediately sought to abolish the practice, even offering to take a cut in pay.
Chief Justice Jay wrote a letter, signed by Associate Justices Blair, Cushing,
Iredell, Johnson, and Wilson, criticizing circuit riding because “some of the
present judges do not enjoy health and straight of body sufficient to enable
them to undergo the toilsome journeys through different climates and sea-
sons.”19 He added that no group of judges, “however robust” could endure the
rigors of such frequent travel. Justice Iredell sarcastically remarked that the
justices saw themselves as “traveling postboys.”20 In 1802, a Senate ally, Gou-
verneur Morris, added that the justices doubted “that riding rapidly from one
end of this country to another is the best way to study law.”21
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ROBERT HARRISON

One of the original six justices nominated by Washington and confirmed by
the Senate, Robert Harrison is generally overlooked by those who study the
Court. While Harrison never rode circuit or attended a session of the Court,
his intention but ultimate inability to serve demonstrates the significance of
health issues and the dangers of travel in the nation’s early history. Con-
firmed on September 26, 1789, Harrison received a letter from Washington
two days later urging him to accept.22 After thinking the matter over for a
month, Harrison declined and wrote back that family considerations, includ-
ing caring for his brother’s children, were paramount. Harrison recognized
the physical and mental demands the job would entail when he explained to
the president: “In the most favourable view of the Subject it appeared, that
the duties required from a Judge of the Supreme Court would be extremely
difficult & burthensome, even to a Man of the most active comprehenseive
mind; and vigorous frame.”23

But Harrison hedged and told a friend, James McHenry, that he wished
to consider the matter further. When McHenry informed Washington, both
the president as well as Alexander Hamilton wrote Harrison in hopes of gain-
ing his acceptance. They assured him that the judiciary would be reorganized
to give the justices more time at home with their families.24 Harrison was con-
vinced and set out from his home in Annapolis, Maryland, for New York
where the Court was to meet. But Harrison became ill along the way and
could not continue. From Bladensburg, Maryland he wrote Washington:

I left Home on the 14th Inst with a view of making a Journey
to New York, and after being several days detained at Alexandria
by indisposition came thus far on the way. I now unhappily find
myself in such a situation, as not to be able to proceed further.
From this unfortunate event and the apprehension that my indis-
position may continue, I pray you to consider that I cannot accept
the Appointment.25

Less than three months later, Harrison died, on April 2, 1790 at the age
of 45.

THOMAS JOHNSON

The notorious reputation of circuit riding did not escape Thomas Johnson
who was asked by President Washington to fill the vacancy left by Justice
Rutledge’s resignation in 1791. Johnson was reluctant to serve because of the
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circuit court requirement. He wrote Washington, “[If ] the next Southern
Circuit would fall to me . . . my weak Frame and the Interest of my Family
have in me forbid my engaging in it.”26 The president replied:

The Judges of the Supreme Court were with me on an invitation to
dinner. I took this opportunity of laying your letter before the Chief Jus-
tice in order that it might be communicated to the other judges. After a
few minutes’ consultation together, the Chief Justice informed me that
the arrangement had been, or would be, agreed upon, that you might be
wholly exempted from performing this tour of duty at that time. And I
take the present occasion to observe that an opinion prevails pretty gen-
erally among the judges, as well as others, who have turned their minds
to the subject, against the expediency of continuing the circuits of the
Associate Judges, and that it is expected some alterations in the Judicial
System will be brought forward at the next session of Congress, among
which this may be one. Upon considering the arrangements of the
Judges with respect to the ensuing circuit, and the probability of future
relief from these disagreeable tours, I thought it best to direct your
Commission to be made out and transmitted to you, which has accord-
ingly been done; and I have no doubt that the public will be benefited,
and the wishes of your friends gratified, by you acceptance.27

After accepting the post, Johnson was almost at once called on to sit at
an important circuit case. Johnson dutifully rode circuit, while still protesting
to the chief justice. Jay was sympathetic and replied that he too hoped Con-
gress would free the justices from the task. In his late fifties, Johnson longed
to retire from public life and spend time with his family. He wrote Justice
James Wilson, “I have a discouraging prospect as to Health. If it does not
mend I shall not be able to discharge the Duties of the Office and must with-
draw. I some times repent having engaged in it. I am too old for Circuits.”28

Less than two years after being appointed by President Washington, he
resigned, citing failing health resulting from his arduous circuit Court travels.
In his resignation letter to Washington he wrote, “I cannot resolve to spend
six Months in the Year of the few I may have left from my Family on Roads
at Taverns chiefly and often in Situations where the most moderate Desires
are disapointed: My Time of Life Temper and other Circumstances forbid
it.”29 The President replied: “I cannot but express the regret with which I
received the resignation of your office, and sincerely lament the causes that
produced it. It is unnecessary for me to say how much I should have been
pleased had your health permitted you to continue in office.”30 After Johnson
left the Court, Washington again urged him to serve the public, this time as
Secretary of State. Content with home life, Johnson respectfully declined.
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JOHN JAY

Chief Justice John Jay longed to free himself from the burdens of the Court
and public life in general. While still chief justice, he accepted President
Washington’s assignment as special envoy to London in the Spring of 1794.
In his response to the President, he added:

There is nothing I more ardently wish for than retirement and
leisure to attend to my books and papers; but parental duties not per-
mitting it, I must acquiesce and thank God for the many blessings I
enjoy. If the judiciary was on its proper footing, there is not a public
station that I should prefer to the one in which you have placed me.
It accords with my turn of mind, my education, and my habits.31

Critics charged that Jay was being less than impartial in accepting the
assignment while still chief justice. Calling the step “unconstitutional” and
“dangerous,” many thought Jay had degraded his office.32 Jay was unhappy on
the Court, not only because of the circuit riding requirement, but because he
felt it had not yet become the important institution he hoped it would. Still,
he felt it his duty to help stabilize and legitimize the fledgling institution and
tried to juggle the Chief Justiceship and the administration’s foreign policy
concerns—all while battling the illness and fatigue brought about by his cir-
cuit duties. He wrote Justice Cushing:

I am prepared and purpose to set out for Pha Tomorrow if the
weather should prove fair. For although I have regained more Health
thatn I had Reason to expect to have done so soon; yet I find it del-
icate, and not sufficiently confirmed to admit of my traveling in bad
weather . . . It is my wish as well as my Duty to attend the court, and
every Exertion that prudence may permit, shall be made for that pur-
pose. I hope the Benevolence of Congress will induce them to fix the
Terms at more convenient Seasons, especially as the public good does
not require that we should be subjected to the Cold of Feby, or the
Heat of August.33

Jay decided to leave the Court and its circuit demands to accept the Gov-
ernorship of New York, relieved that he was leaving “an office . . . which takes
me from my Family half the Year, and obliges me to pass too considerable a
part of my Time on the Road, in Lodging Houses, & Inns.”34 Justice William
Cushing wrote Jay:

I cannot so heartily relish the gubernatorial office, which is
presented to you, and with so much advantage in the choice. It will
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doubtless be for the good of New York, as well of the public in
general; and what is of some consequence, more for your ease and
comfort, than rambling in the Carolina woods in June. If you
accept, as the newspapers seem to announce, I must, though reluc-
tantly, acquiesce.35

JOHN RUTLEDGE

Aside from Robert Harrison, who never officially participated in the work
of the Court, John Rutledge is often listed as the first justice to resign his
seat. One of the original six justices, Rutledge never sat with the Court but
did participate in circuit court proceedings for nearly a year and a half before
resigning his seat. Rutledge returned to his home state of South Carolina to
become Chief Justice of the Court of Common Pleas. But when John Jay
was elected Governor of New York, Rutledge informed Washington that he
was willing to return to the Court as Chief Justice. Washington agreed and
gave Rutledge a recess appointment, which meant that the Senate would
still have to confirm the nomination once they returned from their break. In
the meantime, Rutledge made a speech attacking the Jay Treaty and was the
target of much criticism. Not only were critics outraged at Rutlege’s oppo-
sition to the treaty, they charged that he had become mentally unstable. But
mental decline may have been mistaken for depression. Ralph Izard, wrote
of Rutledge:

After the death of his Wife, his mind was frequently so much
deranged, as to be in a great measure deprived of his senses; & I am
persuaded he was in that situation when the Treaty was under con-
sideration. I have frequently been in company with him since his
return, & find him totally altered. I am of the opinion that no Man
in the United States would execute the Office of Chief Justice with
more ability, & integrity than he would.36

Washington refused to recind the commission, but the full Senate formally
rejected the nomination five months later by a vote of fourteen to ten on
December 15, 1795.

While the charge of mental instability is debatable, the historical record
shows Rutledge most certainly suffered from ill health, indebtedness, and
severe depression.37 A little over a week after he was rejected by the Senate,
Rutledge attempted suicide—at least twice. On the morning of either Decem-
ber 26 or 27, 1795, he tried drowning himself in the river near his home.
Forcibly “rescued” by some locals, Rutledge protested that he had nothing to
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live for, cared nothing for his children, and had the right to take his own life.38

It is unclear whether he knew of his Senate rejection as he wrote Washington
on December 28, to resign his commission, explaining, “after having made a
fair Experiment of the Strength of my Constitution, I find it totally unequal
to the discharge of the duties of the Office, & therefore consider it as incum-
bent on me, to quit, the Station.”39 Though Rutledge’s official nomination was
rejected by the senate, his “temporary commission” as issued by Washington,
lasted “until the end of the next Session of the senate of the United States and
no longer.”40 This is likely why Rutledge resigned despite the senate rejection.

JOHN BLAIR

Justice John Blair was in increasingly ill health for most of his tenure on the
Court. In 1791 he wrote to Samuel Meredith, treasurer of the United States,
concerning payment of his salary, “I expected to have settled with you in
Philadelphia; but sickness has detained me til too late to go on.”41 In a letter
to Willaim Cushing, Blair alluded to his chronic health problems and, in an
extraordinary admission, how they were affecting his work and the disposition
of cases:

I ought to inform you, that a malady which I have had for some
years, in a smaller degree, has since I had the pleasure of seeing you
increased so greatly as to disqualify me totally for business—It is a
rattling, distracting noise in my head—I had much of it at Savannah;
besides almost continual cholic. I would fain have declined the deci-
sion of several Admiralty cases there, if I had not been told that delay
would be greatly injurious, on account of the prize-goods being
stored at a very great daily expense. This circumstance prompted me
to go thro that business, although in a condition not fit for any; & I
have some reason to fear that in doing so I have effected nothing but
work for the Supreme court, to undo what I have done. It is, how-
ever, a consolation to me, that there is yet a court where my errors
may be corrected. When I came to Columbia, I found much business
of the same sort; but as in those cases bond & security had been
given, & the goods not stored, although I heard an argument on two
of them, I thought it advisable (my disorder still increasing) to
decline making any decree & adjourn the court. The same cause
induced me to decline holding the court at Raleigh, but make the
best of my way home, having first done every thing I could to pre-
vent the fruitless attendance of others; & from every thing I have
experienced since my being at home, I have little encouragement to
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think that I shall be able to attend court in August; I fear I never
shall; & if I find no speedy amendment, so as to justify an expecta-
tion that I may be again qualified to execute the duties of my office,
I shall certainly resign it.42

Blair’s candid admission of his struggles to decide when and if to partic-
ipate in deciding cases—and even an admission that he decided cases when he
should not have—demonstrate the very real problem of incapacity and men-
tal decline on the Court. It is plain that Blair is torn between what he sees as
his duty: the necessity of deciding important issues, and the knowledge that
he may be incapable of faithfully executing his office. Blair ultimately decided
to resign because of his increasingly poor health, impending circuit duties, and
because he could allow Washington sufficient time to name a successor. He
wrote to Justice Iredell:

My trip up the country has not brought me any relief from the
strange disorder, which for a considerable time past has afflicted my
head, and renders me incapable of business, which I have been
obliged to neglect, in a degree very painful to me. Sensible of the
advantages of my official character, I have not been in haste to resign.
I have been willing to take every chance for a removal of the com-
plaint, consistent with a resolution I have taken, in case an unex-
pected recovery should not prevent it, to resign so long before the
Court in February next, as to give the President sufficient time to
supply the vacancy against that Court. The time I had limited for
that purpose will shortly expire, and then I shall not think of any fur-
ther experiment . . . My infirmity will, I fear, deprive me of the plea-
sure of ever seeing you again. God bless you.43

Iredell offered to ride circuit for his colleague and urged Blair not to
resign, in hopes of raising the spirits and combating the illness of the ailing
justice. Blair was not persuaded, however, and replied:

I feel much gratitude for the concern which you and Mrs. Iredell
take at my loss of health, for your anxiety that I should not resign,
and for your obliging readiness to assume for my accommodation
still further fatigue of duty than is properly your own. You may, prob-
ably, be right also in the confidence you express, that in this the rest
of the Judges would willingly concur with you; but this appears to me
so unreasonable an imposition that I cannot think of it.44

In his resignation letter to Washington, Blair wrote, “A strange
disorder of my head, which has lately compel’d me to neglect my
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official duties . . . has for some time past made me contemplate the
resignation of my office, as an event highly probable . . . I return you
now the commission by which I have been so highly honoured.”45

JAMES WILSON

Unlike his predecessors, Justice James Wilson did not resign upon becoming
gravely ill. This is due, however, to Wilson’s peculiar financial situation. Justice
Wilson had accumulated a great many debts due to speculative business ven-
tures and poor business practices. He desperately needed the salary he earned
as an associate justice to pay the rent, the tailor, and his more substantial debts.
In 1796, while riding circuit in the south, his creditors had him arrested and he
was jailed in Burlington, New Jersey. He wrote his son to bail him out. “Bring
with you shirts and stockings—I want them exceedingly—also money, as much
as possible, without which I cannot leave this place.”46 Released because of his
status as a Supreme Court justice, he hid in the home of his colleague Justice
James Iredell in Edenton, North Carolina. Again discovered, this time by
Pierce Butler, a former Senator from South Carolina to whom Wilson owed
$197,000, he was again put in jail. His health deteriorating, he was released and
spent his final days in a cheap boardinghouse in Edenton. On July 28, 1798,
North Carolina Governor Samuel Johnston wrote Justice Iredell:

I feel very much for Judge Wilson. I hear that he has been ill.
What upon earth will become of him . . . ? He discovers no disposi-
tion to resign his office. Surely, if his feelings are not rendered alto-
gether callous by his misfortunes, he will not suffer himself to be dis-
graced by a conviction on an impeachment.47

For over a year, the Court had been without Justice Wilson. The justices
knew that their institution was relatively vulnerable and could be seriously
damaged by impeachment proceedings. But before any action was taken, Wil-
son contracted malaria and subsequently had a stroke. He died on August 21,
1798, only a few hours after Justice Iredell had returned from Philadelphia to
be by his bedside.

JAMES IREDELL

Like his friend Wilson, James Iredell did not resign his seat after becoming
gravely ill. The arduous duties of riding the Southern circuit year after year
were catching up with Justice James Iredell. In 1796 he wrote his wife:
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It is impossible I can lead this life much longer, and I see no
prospect of any material change. To lead a life of perpetual traveling,
and almost continual absence from home, is a very severe lot to be
doomed to in the decline of life, after incessant attention to business
the preceding part of it.48

Nearing the end of the Court’s term on May 11, 1799, Justice Iredell
remarked: “The extraordinary fatigue I underwent made my head ache a little
yesterday, though it did not prevent my attending the Court.”49 A month later,
his friend Governor Samuel Johnston of North Carolina wrote: “Let me
entreat you, carefully, and in defiance of every consequence, to avoid, by every
means in your power, the most distant probability of taking the infection of
that fatal fever.”50 Justice Bushrod Washington wrote: “I heard from Judge
Chase, with great concern, that you were too much indisposed to attend the
Supreme Court. The fatigue to which you had been exposed during the cir-
cuit was well calculated to produce this consequence, and you would have
acted imprudently, I think, to venture upon so long a journey in your then
state of health. It will afford me very sincere pleasure to hear of your recov-
ery.”51 Justice Iredell did not recover, succumbing to his illness on October 20,
1799. Though he felt his circuit riding duties were “a very severe lot,” he hung
on until his death. Iredell was unique in his commitment to his office and in
choosing not to resign.

OLIVER ELLSWORTH AND THE 1800 PRESIDENTIAL ELECTION

Oliver Ellsworth’s departure was part of a series of events that led to a funda-
mental transformation in the departure process. Not only did Ellsworth’s
departure reflect the dominant concern of arduous travel and poor health, he
was also probably the first justice to resign, at least in part, for partisan rea-
sons. The timing of Ellsworth’s resignation demonstrates the importance of
the presidential election cycle for departure decision making as John Adams
and Thomas Jefferson vied for the presidency.

Like his predecessor Jay, Oliver Ellsworth also held the simultaneous
posts of Chief Justice and special envoy. Having been appointed to the chief
justiceship in 1796 by President Washington, Ellsworth later accepted an
appointment as envoy to France by President Adams in early 1799. Like his
colleagues, Ellsworth was often ill and unable to attend Court sessions. In
1797 James Iredell wrote, “The Chief Justice has been sick the whole Court,
and tho’ better is still unable to attend.”52 Frederick Wolcott noted, “He is con-
siderably unwell, & I understand quite hypocondriac.”53 Ellsworth regretted
his absence, writing to William Cushing, “Want of health . . . requires that my

38 DECIDING TO LEAVE



movements should be gentle & cautious . . . You will be so good as to make
my apology with my respects to our brethren.”54

Still Chief Justice, he became ill while in France, his pains “constant” and
“excruciating.”55 On October 16, 1800, he sent his letter of resignation to Pres-
ident Adams, “Constantly afflicted with the gravel, and the gout in my kid-
nies, the unfortunate fruit of sufferings at sea, and by a winters journey
through Spain, I am not in a condition to undertake a voyage to America at
this late season of the year; nor if I were there, would I be able to discharge
my official duties.”56 President Adams, imploring John Jay to once again
accept the office of chief justice, described Ellsworth’s situation: “Mr.
Ellsworth afflicted with the gravel and the gout, and intending to pass the
winter in the south of France, after a few weeks in England, has resigned his
office of chief justice.”57

There was some suggestion at the time that Ellsworth had declined men-
tally, though the charge was most likely the result of political opposition.
Theodore Sedgwick wrote Alexander Hamilton about his displeasure with the
results of Ellsworth’s negotiations with France, “After this information it will
be needless to add that the mind as well as body of Mr. Ellsworth are rendered
feeble by disease.”58

A different criticism of Ellsworth’s decision to step down came from
presidential candidate Thomas Jefferson who speculated that Ellsworth’s deci-
sion was a partisan attempt to keep the chief justiceship in the hands of the
Federalists. Having lost the presidential election, Adams moved quickly to
name Ellsworth’s successor. Adams knew that John Jay was nearing the end of
his governorship, and fearing Thomas Jefferson and the new regime, the
lame-duck president wrote Jay, “I have nominated you to your old station. In
the future administration of our country, the firmest security we can have
against the effects of visionary schemes or fluctuating theories, will be in a
solid judiciary.59 Jefferson wrote James Madison, “Ellsworth remains in France
for his health. He has resigned his office of C.J. putting these two things
together we cannot misconstrue his views. He must have had great confidence
in Mr. A’s continuance to risk such a certainty as he held. Jay was yesterday
nominated Chief Justice. We were afraid of something worse.”60

Although Adams and the Federalists lost the election, they endeavored to
win the war. Because both Republican candidates, Jefferson and Aaron Burr, had
an equal number of electoral votes, there was no president-elect. Jefferson, and
others, speculated that the now lame-duck Federalists, who still controlled Con-
gress, were maneuvering to name the next president. Jefferson wrote Madison,
“All the votes are now come in except Vermont & Kentucky, and there is no
doubt that the result is a perfect parity between the two republican characters.
The Feds appear determined to prevent an election, & to pass a bill giving the
government to Mr. Jay, appointed Chief Justice, or to Marshall as Sec of state.”61
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Despite his confirmation by the Senate, Jay was intent on retiring to a
quiet family life. Indeed he had already decided not to seek or accept a third
term as Governor. He declined Adams’ offer, citing the hazards of circuit rid-
ing, health reasons, and the Court’s lack of legitimacy:

The efforts repeatedly made to place the judicial department on a
proper footing have proved fruitless. I left the bench perfectly con-
vinced that under a system so defective it would not obtain the
energy, weight, and dignity which are essential to its affording due
support to the national government, nor acquire the public confi-
dence and respect which, as the last resort of the justice of the nation,
it should possess . . . Altho’ I wish and am prepared to be and remain
in retirement, yet I have carefully considered what is my duty, and
ought to be my conduct, on this unexpected and interesting occasion.
I find that, independent of other considerations, the state of my
health removes every doubt, it being clearly and decidedly incompe-
tent to the fatigues incident to the office.62

Adams’s failed attempt to reinstall Jay led to one of the most significant
political accidents in American history—the appointment of John Marshall as
chief justice. Though neither Jay nor Marshall nor any other Federalist
became president, Adams and his now lame-duck Federalist colleagues were
able to install Marshall as chief justice and revamp the entire federal judiciary,
creating six new circuit courts to be staffed by newly appointed circuit judges.
The Judiciary Act of 1801 also abolished circuit riding for Supreme Court jus-
tices, though this was not the driving force behind what became known as the
“Midnight Judges” bill. Indeed, President Adams was signing commissions on
his last day in office. Though the Jeffersonian Republicans promptly over-
turned the Act on taking office, the circuit riding requirement for Supreme
Court justices was made optional. As a result, in the new era, the departure
mechanism of circuit riding would slowly disappear, leaving little or no incen-
tive for the justices to resign. In time, new proposals were offered to prod the
justices to leave the bench.

CONCLUSION

What emerges from this account of the Court’s early period is the primacy of
circuit riding. In the absence of any formal retirement provision, circuit riding
became an informal mechanism for departure. Circuit riding assured that jus-
tices who were in ill health would eventually have little choice but to resign or
force their colleagues to ride circuit in their place. The departures of the first
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justices demonstrate the fragility of health, the problem of debt, and the dif-
ficulty of travel in the nation’s early years. Mental decline was also an issue at
least in the cases of John Blair and John Rutledge and possibly with others.
The timing of Oliver Ellsworth’s resignation shows how partisanship is a very
real part of the succession process.

The following chapters chronicle the struggle between Congress and the
Court over the enactment and expansion of a formal retirement provision and
its effects on the departure decisions of the justices. Though partisanship
played a role for some departing justices during the new era of “crippled
courts,” the lingering effects of circuit riding, institutional, and personal con-
cerns were still decisive for most of the justices nearing the end of their
tenures on the bench.
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No one seems heartily to exert himself to save the present judges
from starving in splendid poverty.

—Justice Joseph Story

I have devoted six of the best years of my life to the public service,
at great pecuniary loss.

—Justice Benjamin R. Curtis

As in the Court’s earliest years, departure in the U.S. Supreme Court during
the first half of the nineteenth century was dominated by the absence of a for-
mal retirement provision. Starting in 1801 circuit riding became optional and
for the next seven decades justices chose to remain in their seats. Financial
considerations coupled with the growing prestige of the Court kept justices in
office. Since resigning meant giving up their salary, most ignored partisan and
institutional concerns and died on the bench. As I will argue, only seven of the
twenty-three justices who departed during this period had partisan concerns.
The Court’s workload increased due to population growth, territorial expan-
sion, and increased federal regulation, and each justice became more integral
to the Court’s daily activities (see Figure 3.1).1 As a result, infirm justices like
Willaim Cushing and Henry Baldwin placed a new burden on the institution.
Following the Civil War, the Radical Republican Congress turned its atten-
tion to the Court and set out to reform the departure process. The fact that
the infirm justices who were hanging on to their seats were Democrats pro-
vided the impetus for change.
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ARMY OF JUDGES

THE JUDICIARY ACTS OF 1801 AND 1802

The Judiciary Act of 1801 was the result of many years of attempts to stream-
line the federal judiciary. While the Federalists’ defeat in the elections of
1800 hastened its passage, the bill was not, as is often thought, a solely par-
tisan attempt to keep themselves in a federal government that would soon be
dominated by their opponents.2 The Republican response to its passage,
however, branded it as nothing more than pure partisan maneuvering. Presi-
dent Adams, having been turned down by former Chief Justice John Jay,
appointed his Federalist colleague John Marshall to the Chief Justiceship and
he was confirmed just as the Judiciary Act of 1801 was passed. As President
of the Senate, Thomas Jefferson bitterly signed the legislation and charged
that his political opponents “have retired into the judiciary as a stronghold.
There the remains of federalism are to be preserved and fed from the trea-
sury, and from that battery all the works of republicanism are to be beaten
down and erased.”3 Jefferson, however, narrowly won the presidency and ush-
ered in a new era of Republican politics, even with the Federalists dominat-
ing the judicial branch.

The bill established permanent circuit Court judgeships and thereby
abolished the practice of circuit riding for Supreme Court justices.4 The Act
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also provided for new justices of the peace for the District of Columbia. When
the Jeffersonians took office, they quickly set out to undo what they saw as a
lame-duck attempt to pack the judiciary with a Federalist “army of judges.”5

The commissions of the D.C. justices of the peace, for example, went unde-
livered. In December 1801, four of these Federalist appointees sought a writ
of mandamus from the Supreme Court to order Secretary of State James
Madison to deliver their commissions. The Jeffersonian Congress responded
by repealing the Judiciary Act of 18016 and delaying the start of the Supreme
Court term as part of the Judiciary Act of 1802. As a result, the case against
Madison was not heard until February 1803.

Following on the heels of the Repeal Act, the new Judiciary Act of 1802
established six circuits and returned the justices to their circuit riding duties.7

Many thought the new law unconstitutional, including the new Chief Jus-
tice, John Marshall. Marshall argued that justices should not have to preside
over circuit courts unless they were commissioned as circuit court judges. He
wrote the other justices, “I am not of opinion that we can under our present
appointments hold circuit courts, but I presume a contrary opinion is held by
the Court and, if so, I shall conform to it. I am endeavoring to collect the
opinion of the judges and will, when I shall have done so, communicate the
result.”8 Justice Samuel Chase agreed with Marshall, but the other justices
did not.

The Federalists wasted no time in publicly responding to the flurry of
Republican legislation. Their primary complaint was that the abolition of the
courts created under the 1801 Act constituted an unconstitutional attack on
the independence of the federal judiciary. Gouverneur Morris said that the
Act “renders the judicial system manifestly defective and hazards the existence
of the Constitution.”9 Federalists argued that judges were appointed for life
and therefore could not be constitutionally removed by a repeal act. Ulti-
mately, the Supreme Court decided the divisive issues in two cases handed
down within one week of each other.

In Marbury v. Madison,10 John Marshall held for a unanimous Court that
Madison had wrongfully withheld the commissions from Marbury and his
district court colleagues. Marshall further held that the section of the Judiciary
Act of 1789, which authorized Congress to issue mandamus writs, conflicted
with Article III of the Constitution. The Court established its power of judi-
cial review with the invalidation of the mandamus section of the 1789 Act.11

The Repeal Act was formally challenged in the Supreme Court in the
case of Stuart v. Laird.12 With John Marshall not participating, William Pater-
son held for a unanimous Court that Congress did have the authority under
the Constitution both to establish and abolish lower federal courts. The Court
appeased all sides, both federalists with the Marbury ruling, and Republicans
by the holding in Laird. The Court’s skillful judicial diplomacy during this
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tense, partisan confrontation was not without criticism, however, and as I will
discuss below, it was not long before the Republicans attacked the Federalist
Court directly with formal impeachment proceedings.

CIRCUIT RIDING REFORMS

It is often reported that, in the midst of this partisan struggle, the desirable
reform of alleviating the justices from their arduous circuit duties was seem-
ingly lost.13 Important reforms, however, were made. The justices’ travel load
was lightened by the elimination of the Supreme Court’s summer sessions in
Washington, and the new requirement that the justice assigned to a particu-
lar circuit only had to hold one session in each district within the circuit per
year. But most important, a quorum of only one federal judge was sufficient
to hear a circuit case, often allowing the district judge to convene a circuit
court. This flexibility proved crucial to the demise of circuit riding. By the
1840s, the justices had all but stopped holding circuit courts. Communica-
tions had improved and the justices became increasingly preoccupied with
business in Washington. No longer would the burdens of circuit riding influ-
ence the departure decisions of justices.

With circuit riding considerably more manageable, justices no longer had
so great a reason to resign their seats when they became ill. If a justice was too
ill to travel through his circuit, he did not have to ask one of his fellow justices
to make the journey in his place, as had regularly been done in the past. Now
a justice could rely on the district court judge to convene the circuit court, as
the single judge quorum provision of the Judiciary Act of 1802 allowed. Res-
ignation was seldom necessary and justices held on to their seats until death;
only four out of twenty-four justices resigned during this period (see Table
3.1). The twenty justices who chose to remain on the Court until their deaths
had an average tenure twice as long as the resigning justices (twenty-two years
v. ten years, four months). The average tenure of departing justices in the pre-
vious era, on the other hand, was only four years, seven months.

Table 3.1 also demonstrates the high number of justices who had excep-
tionally lengthy tenures. Eleven justices served for twenty years or longer
while eight were close to or surpassed the thirty-year mark. With extended
terms common during this era, and aged and infirm justices remaining in their
seats until death, calls to reform the departure process became increasingly
prevalent and ultimately resulted in the passage of the first formal retirement
provision in 1869.

Departing justices in the second era considered a range of factors in
deciding whether or not to remain on the bench. While personal health con-
cerns, institutional factors, and partisanship played important roles, the key
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TABLE 3.1
Length of Service: Justices Departing Between 1801 and 1868

Justice Length of Tenure Mode of Departure

Alfred Moore 4 years, 1 month Resignation
William Paterson 13 years, 6 months Death
William Cushing 20 years, 11 months Death
Samuel Chase 15 years, 4 months Death
Brockholst Livingston 16 years, 3 months Death
Thomas Todd 18 years, 11 months Death
Robert Trimble 2 years, 3 months Death
Bushrod Washington 30 years, 11 months Death
William Johnson 30 years, 4 months Death
Gabriel Duvall 23 years, 1 month Resignation
John Marshall 34 years, 5 months Death
Philip B. Barbour 4 years, 11 months Death
Smith Thompson 19 years, 11 months Death
Henry Baldwin 14 years, 3 months Death
Joseph Story 33 years, 9 months Death
Levi Woodbury 5 years, 8 months Death
John McKinley 14 years, 9 months Death
Benjamin R. Curtis 5 years, 11 months Resignation
Peter V. Daniel 19 years, 2 months Death
John McLean 32 years, 2 months Death
John A. Campbell 8 years, 1 month Resignation
Roger B. Taney 28 years, 6 months Death
John Catron 28 years, 2 months Death
James M. Wayne 32 years, 5 months Death

Average Tenure of Justices who Resigned 10 years, 4 months
Average Tenure of Justices who Died 22 years, 0 months

Note: Length of tenure measured from the date of confirmation to the date of depar-
ture, plus any time served under a recess appointment. Data are presented to the near-
est completed month. Ties are broken by the number of days served beyond the last
completed month.

Source: Elder Witt, Congressional Quarterly’s Guide to the U.S. Supreme Court, 2d
ed. (Washington, D.C.: Congressional Quarterly, 1990).



factor for a justice nearing the end of his tenure on the bench was his finan-
cial situation. Due to the lack of a pension plan, justices who might otherwise
have stepped down remained in their seats, continued to draw salaries, and
eventually died while members of the Court. With circuit riding optional, and
no retirement provision in place, infirm justices did not resign. The result was
a crippled Court. Still, circuit riding continued to take its toll on the Court’s
dutiful members. Though it was now optional, justices who were able contin-
ued to attend the courts in their circuits. Consequently, they continued to
complain about it throughout the second era.

IMMINENT DANGER OF SUDDEN DEATH

In December 1816, President James Madison implored Congress to act: “The
time seems to have arrived, which claims for members of the Supreme Court
a relief from itinerary fatigues, incompatible as well with the age which a por-
tion of them will always have attained as with the researches and preparations
which are due to their stations and to the juridical reputation of their coun-
try.”14 Madison’s plea fell on deaf ears. Congress was still reluctant to abolish
circuit riding entirely. In a speech to his colleagues on January 12, 1819, Sen-
ator Abner Lacock of Pennsylvania argued that if circuit duties ended, the jus-
tices would become “completely cloistered within the City of Washington,
and their decisions, instead of emanating from enlarged and liberalized minds,
would assume a severe and local character.” The justices might also become
“another appendage of the Executive authority” being influenced by the “daz-
zling splendors of the palace and the drawing room” and the “flattery and
soothing attention of a designing Executive.”15

ALFRED MOORE AND WILLIAM PATERSON

The earliest departures in the second era still bore the scars of circuit riding.
Justice Alfred Moore was assigned the exhausting southern circuit on his
appointment to the Court. After only five years of service and with only one
opinion to his name, Moore resigned on January 26, 1804, citing ill health—
the burdens of his circuit being too great. The grind of the southern circuit
had also taken a toll on Justice Paterson. In 1798, he wrote his wife: “I am fast
declining into the veil of life. Every new year warns me of my decay, and that
time to me will soon be no more.”16 On October 26, 1803, Justice Paterson’s
carriage went off a poorly constructed road and plunged down a steep
embankment. While his son and wife were not seriously hurt, Paterson suf-
fered injuries to his right side and shoulder that kept him confined to his
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house. He wrote to Justice Chase that “it was several weeks before I could
change my position in bed and rise out of my chair without help.”17 Paterson
attended the Court’s next session in Washington and continued to ride circuit,
despite persistent pain from the accident. He soon fell ill with what he
described as an “inflammatory fever” and finally missed a circuit Court, leav-
ing the district judge to preside. He explained to his wife “that a few turns in
my room bring on lassitude.” He added that his “naturally delicate and slen-
der” constitution appeared “to be almost worn out.”18 Paterson dutifully
attended one more circuit Court. His health was deteriorating, however, and
he was unable to finish the session. Again, taking advantage of the 1801 Act,
he left the district judge to preside. The end nearing, Paterson sought to put
his affairs in order. He did not choose to resign from the Court, however.
Three months before his death, he wrote a friend, “a wise man ought to
endeavor to arrange all his concerns, both for time and eternity, in such a man-
ner, that, when his last hour approaches, he may have nothing to do but die.”19

SAMUEL CHASE

After considering him for the chief justiceship, President Washington nomi-
nated Samuel Chase to the Court as an Associate Justice. Though he origi-
nally opposed the Constitution, Chase became a strong Federalist and was
publicly critical of Thomas Jefferson and the Republicans. For his public crit-
icisms of Jefferson, who had since been elected President, the House of Rep-
resentatives voted seventy-five to thirty-two to impeach Justice Chase in
March 1804. The following year, he was tried and acquitted in the Senate, as
his detractors fell four votes short of the necessary two-thirds. During the
trial, he became afflicted with a severe case of gout.

Chase had escaped death before. Still recovering from a respiratory infec-
tion, in January 1800, he traveled on horseback with his son, Sammy, to attend
the Supreme Court in Philadelphia. At one point in the journey, the ailing,
overweight Justice broke through the ice and nearly drowned while attempt-
ing to cross the Susquehanna River. He recounted the event to his wife:

I asked Capt Barney, who said the Ice had been tried, & there was
no Danger. Two Negroes went before Me with the Baggage on a
sleigh. I followed directly on the Track. Sammy went about ten feet
on my right Hand. The other Passengers followed. Myself and Son
carried a long Boat-Hook. About 150 Yards from the shore, (in
about fifteen feet Water) one of my feet broke in, I stepped forward
with the other foot, and both broke in. I sent the Boat-Hook, &
across, which prevented my sinking. Sammy immediately ran up, and
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caught hold of my Cloaths, and fell in. He got out and lay on the
Side of the Hole, and held Me and broke in twice afterwards. I was
heavily cloathed. My Fur Coat was very heavy when it got wet.20

After five minutes in the freezing water, the Justice was finally placed on
the baggage sledge, drawn ashore, and rushed to a nearby house where he
stayed for two days recovering from his spills. Justice Chase attributed his res-
cue to God, whom he said “it has pleased once more to spare me from the
most imminent Danger of sudden Death.”21 The gout, however, stayed with
him and he was absent from the entire Supreme Court terms of 1806 and
1810. Joseph Story wrote in 1807 that Chase “yet possesses considerable vigor
and vivacity; but flashes are irregular and sometimes ill directed.”22 As his
health deteriorated, Chase attended circuit Courts less frequently. George
Read attributed his absences to “rancorous hostility to the ( Jefferson) admin-
istration.”23 Chase had also gone bankrupt and used his salary to speculate in
real estate. His debts large and finances constantly low, Chase most certainly
remained on the Court, in part for monetary reasons. The Court did not meet
in 1811, and Chase finally succumbed to his illness that year.

THOMAS TODD, ROBERT TRIMBLE, AND BUSHROD WASHINGTON

Though Justice Thomas Todd was a Jeffersonian, he sided with the majority
and Chief Justice Marshall during his tenure on the Court. Todd felt it his
duty to ride the 2,600 mile circuit between Ohio, Kentucky, Tennessee, and
Washington D.C. Though it rendered him physically exhausted, he did his
best to make the trip when his health permitted it. Todd’s grueling circuit and
numerous illnesses forced him to miss five Supreme Court terms during his
nineteen years as a justice. Justice Story wrote, “For some years before his
death, he was sensible that his health was declining, and that he might soon
leave the Bench.”24 But, like nearly every justice of the second era, Todd had
little reason to leave the Court. Health concerns were not decisive because he
was not required to ride his lengthy circuit and could even miss meetings of
the Supreme Court. In 1823, Story wrote to wish Justice Todd well, describ-
ing the indispositions of his colleagues:

We have all missed you exceedingly during this term, and particularly
in the Kentucky Causes, many or which have been continued, solely
on account of your absence. God grant that your health may be
restored, and that you may join us next year.

Poor Livingston has been very ill of a peripneumony, and is still
very ill; whether he will ever recover is doubtful. I rather think not.
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At one time he was supposed to be dying; but he has since been bet-
ter, and now again has had a relapse. There is great reason to believe
that he will never, even if he recovers, be a healthy man again. He is
attended by his wife daughter, and two physicians.

Judge Washington has also been quite sick, and was absent for a
fortnight. He is now recovered. The Chief Justice has been some-
what indisposed; so that we have been a crippled Court.25

Todd remained on the bench until his death in February 1826. Justices
Trimble and Washington followed in succession, both choosing to remain on
the Court until their deaths. Washington, the nephew of the former president,
had dutifully attended every circuit Court up until the year of his death.26

JOHN MCKINLEY

Justice John McKinley complained to Congress for years about the difficulty
of riding circuit. He never did attend circuit court in Arkansas, stating in an
1838 report to Congress, “I have never yet been at Little Rock, the place of
holding the court in Arkansas; but from the best information I can obtain, it
could not be conveniently approached in the spring of the year except by
water, and by that route the distance would be greatly increased.”27 McKin-
ley’s last years on the bench were unproductive due to his ill health. He died
after fifteen years as a justice on July 19, 1852. The Attorney General recalled
that “for many of the last years of his life he was enfeebled and afflicted by
disease, and his active usefulness interrupted and impaired; but his devotion
to his official duties remained unabated, and his death was probably hastened
by his last ineffectual attempt at their performance by attending the last term
of the Court.”28

NEEDY AND HALF-PAID MEN

In additional to circuit riding, financial considerations were paramount for
many justices in the Court’s early years. For example, Henry Baldwin was
mentally decrepit after only two years into his tenure on the Court.29 Yet, he
hung on to his seat for fourteen years until death in order to continue draw-
ing his salary; and money still had to be raised to pay for his funeral. Though
most if not all of the justices could have earned more in private law practice,
the growing influence and prestige of occupying a seat on the nation’s high
Court nearly always won out. Furthermore, aged justices were understandably
reluctant to start new occupations so late in life. A resignation meant that a
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justice would not only lose a prestigious position, but would also stop draw-
ing a salary. The lack of a pension plan made it particularly difficult for jus-
tices to consider other factors, such as partisan or institutional concerns, in
their departure decisions.

JUDICIAL SALARIES: SPLENDID POVERTY

At the Court’s inception, Associate Justices made $3,500 a year, while the
Chief Justice received $4,000, split into four quarterly payments.30 Over the
next thirty years, other government positions received increases, while the
justices did not. In 1816, Justice Joseph Story and his colleagues asked
Congress to increase their salaries above the $3,500 they had always
earned. Story informed Congress, in a manuscript written for delivery on
the House floor by his friend Charles Pinkney, that “the necessaries and
comforts of life, the manner of living and the habits of ordinary expenses,
in the same rank of society, have, between 1789 and 1815, increased in
price from 100 to 200 percent. The business of the judges of the Supreme
Court, both at the Law Term in February and on the circuits, has during
the same period increased in more than a quadruple ratio and is increasing
annually.”31 When Congress refused, Story had an offer to take over Pinck-
ney’s law practice in Baltimore. Story declined the offer and the guaranteed
annual income of at least $10,000. Two years later he remarked: “Unfortu-
nately, no one seems heartily to exert himself to save the present judges
from starving in splendid poverty.”32

In 1819, the justices finally received an increase, of $1,000 each (see
Table 3.2). Even with the increases, the justices were still paid considerably
less than their colleagues in private practice and elsewhere. Justice James
Moore Wayne remarked, “What are we in social life without adequate means
to live up to our positions and to give to our children the chance of doing so
too, with the aid of something to begin life!”33 North Carolina Senator
George Badger sympathetically called the justices “needy and half paid men”
adding that they were “hampered in their private relations, with all the incon-
venience and embarrassments of a deficient support.”34 Many justices did
other things to supplement their relatively modest income. Land speculation,
for example, was a common practice from James Wilson to John Marshall.
Those justices who found themselves in financial difficulty nearly always
chose to remain on the Court, bowing to public duty and prestige, rather
than depart for a higher paying job. This is probably the result of self-selec-
tion. Public servants may be less likely to be concerned with amassing mate-
rial fortunes. Benjamin R. Curtis was the lone exception, choosing to leave
the bench for higher wages.
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BENJAMIN R. CURTIS

A Whig and adherent to the judicial philosophy of John Marshall and Joseph
Story, Justice Curtis resigned, after only six years on the Court, at the age of
forty-seven. Curtis dissented in the Dred Scott35 case and was upset with what
he saw as a politically expedient majority decision by Chief Justice Taney.
Curtis stepped down, citing financial considerations as the main reason, with
the slavery question also playing a role. He explained his reasoning in a letter
to a friend:

Before (September) I shall have to come to a decision upon a matter
of great moment to myself,—whether to continue to hold my present
office. The expenses of living have so largely increased, that I do not
find it practicable to live on my salary, even now; and, as my younger
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TABLE 3.2
Supreme Court Salaries

Years Associate Justice Chief Justice

1789–1818 $3,500 $4,000
1819–1854 $4,500 $5,000
1855–1870 $6,000 $6,500
1871–1872 $8,000 $8,500
1873–1902 $10,000 $10,500
1903–1910 $12,500 $13,000
1911–1925 $14,500 $15,000
1926–1945 $20,000 $20,500
1946–1954 $25,000 $25,500
1955–1963 $35,000 $35,500
1964–1968 $39,500 $40,000
1969–1974 $60,000 $62,500
1975 $63,000 $65,625
1980 $88,700 $92,400
1985 $104,100 $108,400
1990 $118,000 $124,000
1996 $171,500 $164,100
2001 $178,300 $186,300

Note: In 1975, Congress passed a law providing for cost-of-living increases for the fed-
eral judiciary, ensuring that salaries would not stagnate.

Adapted from: Lee Epstein et al., The Supreme Court Compendium (Washington, D.C.:
Congressional Quarterly Press, 1992), 35.



children will soon call for much increased expenses of education, I
shall soon find it difficult to meet expenses by my entire income.
Indeed I do not think I can do so without changing, in important
particulars, my mode of life. Added to this, I cannot have a house in
Washington, and I must either live apart from my family for four to
six months every year while I go there, or subject them to a kind of
migrant life in boardinghouses, neither congenial or useful. I had
hoped it would prove otherwise, and looked forward to being able to
have a house there for six months in a year. But what with the
increase of luxury and the greatly enhanced prices there, I have now
no hope of being able to do this. I can add something to my means
by making books, but at the expense of all my vacations, when per-
haps I ought not to labor hard. The constant labor of the summer has
told on my health during the last two years. Such is the actual state
of the case as respects my duty to my family. Then as regards the
Courts and the public, I say to you in confidence, that I can not feel
that confidence in the Court, and that willingness to cooperate with
them, which are essential to the satisfactory discharge of my duties
as member of that body; and I do not expect its condition to be
improved. On the other hand, I suppose there is a pretty large num-
ber of conservative people in the Northern, and some of the South-
ern States, who would esteem my retirement a public loss, and who
would think that I had disappointed reasonable expectations in ceas-
ing to hold the office; and particularly in my own circuit I believe my
retirement would be felt to be a loss which would not presently be
fully supplied. But I do not myself think it of great public importance
that I should remain where I believe I can exercise little beneficial
influence and I think all might abstain from blaming me when they
remember that I have devoted six of the best years of my life to the
public service, at great pecuniary loss, which the interest of my fam-
ily will not permit me longer to incur. I have no right to blame the
public for not being willing to pay a larger salary; but they have no
right to blame me for declining it on account of its inadequacy.36

While Curtis was obviously concerned with the relatively low salary of his
post, he also cites the rigors of attending circuit court every summer. His let-
ter also indicates that he was unwilling to continue opposing Chief Justice
Taney and remain in the Court’s minority. Justice Campbell wrote to Curtis
after learning of his resignation:

I deeply regret the decision you have made to resign your place on
the bench of the Supreme Court. Had I been aware that such a
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measure was in contemplation, I should have placed before you an
earnest remonstrance on the subject. There are public considera-
tions which, in my judgment, render your resignation a misfortune
to the country.37

ABRIDGMENT OF TENURE,
FACILITY OF REMOVAL,

OR SOME OTHER MODIFICATION

Following the diminished circuit riding requirement in the Judiciary Act of
1801, the political opponents of the Federalist-dominated courts looked for a
new departure mechanism. There is no evidence that the Republicans consid-
ered passing a generous retirement provision in order to induce departure. If
they had, it is likely that a number of the Federalist justices would have vol-
untarily departed, rather than stay until their deaths. The Republicans instead
opted to test the constitutional provision of removal.

IMPEACHMENT

The Republican crusade against Federalist Justice Samuel Chase was the first
attempt to remove a member of the Court. Chase was an outspoken political
opponent of the Jeffersonian regime and was, in the eyes of many, the test case
for a Republican plan to remove a number of entrenched Federalist Supreme
Court justices for partisan reasons. Senator William Plumer, a staunch Feder-
alist from New Hampshire was resigned to the Republican plan, knowing that
they had the votes to carry it out.38 He remarked that given the raw political
power possessed by the Republicans, “the Judges of the Supreme Court must
fall. They are denounced by the Executive as well as the House.”39 John
Stephenson considered the proceedings against Chase “the entering wedge to
the complete anhilation [sic] of our wise and independent judiciary.”40 Jeffer-
son himself was reported to have said, “Now we have caught the whale, let us
have an eye to the boat.”41 After being impeached by the House, Chase was
acquitted in the Senate. Defeated, Jefferson dubbed the removal mechanism
of impeachment and conviction “(a)n impracticable thing—a mere scarecrow”
and Republicans were forced to look elsewhere for a way to induce departures.

Campaigning for elected office did not prompt departures in the Court’s
early periods. Though some justices did run for elected office, none considered
resigning their seats in order to campaign. John Jay had been elected governor
of New York while still chief justice in 1795. Justice Smith Thompson was
nominated for governor of New York in 1828, but was a reluctant candidate.
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He would have declined the nomination “had it not been, that it would have
thrown the party into confusion, and put at hazard some of the Presidential
electors. It is a circumstance, I most sincerely regret particularly if I should be
so unfortunate as to be elected.”42 Thompson lost to Martin Van Buren, how-
ever.43 In keeping with Court tradition, Thompson did not resign from the
Court in order to campaign. Like Jay and Thompson, Justice John McLean
also ran unsuccessfully, numerous times, for elected office while sitting on the
Court. In analyzing McLean’s 1831 candidacy for president, Daniel Webster
noted the dangers of sitting justices running for office:

It appears to me there is one view of the [nomination of McLean for
president], which has not yet been presented to the public in its
proper strength; that is, the impropriety of setting up a member of
the Supreme Court as a Candidate for the Presidency. In my opin-
ion, it is very objectionable for various reasons. It inflames popular
prejudice against the Court, in the first place; &, in the next, it more
or less weakens confidence in the Tribunal. A judge, looking over
popularity, is not likely to inspire the highest degree of confidence &
regard. A late writer in the N.Y. Journal of Commerce, in a pretty
well written & sensible piece, has brought forward the name of Chief
Justice Marshall for the Presidency . . . Much prejudice [is] already
against the judges. The present party in power are willing enough to
increase those prejudices; & nothing, I think, would aid their views
more, than to have an opportunity to tell the People that hereafter
our Presidents are to be taken from the Bench. I am quite sure, that
such are Ch. Jus Marshall’s notions, on this subject, that nothing in
the world would induce him to be a Candidate.44

SERIATIM OPINIONS AS A DEPARTURE MECHANISM

With impeachment thus-far ineffective, political campaigns being conducted
from the bench, and circuit riding optional, the Republicans needed other
ways to induce Court vacancies. Republican Justice William Johnson, along
with his nominating President Thomas Jefferson, were the key players in
attempting to increase judicial accountability and fill the departure void by
resurrecting the common-law practice of seriatim opinion-writing.

Johnson became known as the first great dissenter, often disagreeing with
Marshall and the Federalist cadre that dominated the Court in the early nine-
teenth century. He died on the bench under rather bizarre circumstances. His
health deteriorating rapidly, probably due to cancer of the jaw, he underwent
risky surgery without anesthetics (unknown at the time). A half hour after the
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operation, he died of exhaustion.45 But Justice Johnson’s significance for
departure was not due to his grisly death, but instead owes to his frequent
opposition to Chief Justice Marshall’s jurisprudence and his handling of
Court opinions. Fifteen years after his appointment, Johnson wrote to former
President Jefferson, describing the transformation of the opinion process that
had occurred and that Johnson himself had largely instigated:

While I was on our state-bench I was accustomed to delivering seri-
atim opinions in our appellate Court, and was not a little surprised
to find our Chief Justice in the Supreme Court delivering all the
opinions in cases in which he sat, even in some instances when con-
trary to his own judgment and vote. But I remonstrated in vain; the
answer was his willing to take the trouble and it is a mark of respect
to him. I soon however found out the real cause. Cushing was
incompetent. Chase could not be got to think or write—Paterson
was a slow man and willingly declined the trouble, and the other two
judges [Washington and Marshall] you know are commonly esti-
mated as one judge. Some case soon occurred in which I differed
from my brethren, and I thought it a thing of course to deliver my
opinion. But, during the rest of the session I heard nothing but lec-
tures on the indecency of judges cutting at each other, and the loss of
reputation which the Virginia appellate Court had sustained by pur-
suing such a course. At length I found that I must either submit to
circumstances or become such a cypher in our consultations as to
effect no good at all. I therefore bent to the current, and persevered
until I got them to adopt the course they now pursue, which is to
appoint someone to deliver the opinion of the majority, but leave it
to the discretion of the rest of the judges to record their opinions or
not ad libitum.46

Though Johnson introduced an added measure of accountability to the
Court, he was unsure of the effect that seriatim opinions would have on
departure. He speculated that they would not force the incompetent justices
to leave the bench, because “others would write their opinions merely to com-
mand their votes.”47 He did think that reducing the number of justices from
seven to four would make it easier for his preference of seriatim opinions to
be realized. Jefferson concurred in Johnson’s sentiments, but disagreed on the
effect that seriatim opinions might have on departure. The former president
wrote to the justice:

I must comfort myself with the hope that the judges will see the
importance and the duty of giving their country the only evidence
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they can give of fidelity to its constitution and integrity in the
administration of its laws; that is to say, by every one’s giving his
opinion seriatim and publicly on the cases he decides. Let him prove
by his reasoning that he has read the papers, that he has considered
the case, that in the application of the law to it, he uses his own judg-
ment, independently and unbiased by party views and personal favor
or disfavor. Throw himself in every case on God and his country;
both will excuse him for error and value him for his honesty. The very
idea of cooking up opinions in conclave, begets suspicions that some-
thing passes which fears the public ear, and this, spreading by
degrees, must produce at some time abridgment of tenure, facility of
removal, or some other modification which may promise a remedy.48

Jefferson’s closing sentence is telling. He suggests that seriatim opinions
may provide a means to remove ineffective justices. Public pressure could
mount against a justice if he is unable to issue competent opinions in the cases
handed down. This in turn could force the issue, with the justice either resign-
ing or Congress initiating an impeachment proceeding. It may also highlight
the need for more dramatic change and a move to fixed terms, an idea Jeffer-
son favored.49 Jefferson wrote to James Madison with hopes of persuading Jus-
tices Todd and Duval to go along with Johnson in issuing seriatim opinions,
“If Johnson could be backed by them in the practice the other would be
obliged to follow suit.”50 Madison agreed with the idea of issuing separate
opinions, but was uneasy about approaching the justices, calling it a “delicate
experiment.” Nevertheless, he did tell Jefferson that he would speak to Justice
Todd and through him, reach his “intimates.”51

Though a formal policy of issuing seriatim opinions never came about,
occasionally the other justices followed Johnson’s lead and each wrote separate
opinions, especially when the chief was absent. Eventually, Marshall relin-
quished the opinion privilege, occasionally allowing others to speak for the
Court. Of course we will never know whether Johnson’s prediction of ghost-
writing or Jefferson’s suggestion of mounting public pressure and removal
would have resulted from a policy of seriatim opinion writing. What is clear
though, is that both Johnson and Jefferson were acutely aware that there were
ineffective justices remaining in their seats past their usefulness.

The failure of impeachment and seriatim opinions as a way to induce
departure meant that only death provided a vacancy. As a result, there was
intense public scrutiny on the health of the justices in the second era. As the
1833 Supreme Court term was about to begin, Daniel Webster wrote a friend:

You may probably have heard of the breaking out of judge [Henry]
Baldwin’s insanity. When I was in Philadelphia, he was under med-
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ical treatment, & had become somewhat calm. It was feared, how-
ever, that any new excitement would occasion the return of his mal-
ady, & on that account, his professional advisers will protest agt. his
coming to Washington. He had, however, already begun to talk
about packing up his books; & whether he will be here, or not, is
quite uncertain.

Judge [William] Johnson, as far as I can learn, is on the mend-
ing hand, & I suppose we shall have the pleasure of seeing him in his
place. He is said to have pretty much abandoned South Carolina, &
to be residing in N. Carolina. The fires of nullification I suppose, he
found to be hotter even than his own warm temperament. judge
[Gabriel] Duval is said to be hearty, tho his ability to hear causes is
not so good as formerly, however unimpaired may be his capacity for
deciding them.

Chief Justice [Marshall] is understood to be in exceedingly good
health, both in the inner & outer man. judge [Smith] Thompson is
already here, & as well as usual.52

IF MR. CLAY HAD BEEN ELECTED

Partisan motivations for departure are by no means a new phenomenon. As
the subsequent analysis shows, nineteenth-century justices were very much
aware of the implications the Court’s succession process has on constitutional
development. The key question, however, is whether the justices based their
departure decisions on partisan concerns. The answer, I suggest, is that the
lack of a formal retirement provision caused justices nearing the end of their
tenures to remain on the Court in order to continue drawing salary. Other
considerations, including partisan concerns, were subordinated. Partisanship
played a role in only seven of the twenty-three departures during the era of
crippled Courts. Though Thomas Jefferson’s administration aroused the par-
tisan ire of Federalist justices, it was Andrew Jackson’s contentious tenure as
president that ignited the strongest partisan feelings among the members of
the Court.

WILLIAM CUSHING

After the Senate’s rejection of John Rutledge for Chief Justice, Washington’s
second choice, Justice Cushing, was confirmed as the new Chief. Federalist
William Plumer, pronounced Cushing as someone “I love and esteem . . .
but Time, the enemy of man, has much impaired his mental faculties.”53 At
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sixty-four years of age, Cushing declined the promotion, citing age, health,
and the “additional burdens” of the position. Though there were increasing
claims that Cushing’s mental faculties were in serious decline, he did not
resign from the Court, which became sharply divided toward the end of his
tenure. Thomas Jefferson had appointed three Republican justices to the
seven-member body. There was some speculation at the time that Cushing’s
failure to resign was politically motivated. He did prepare a resignation let-
ter but never submitted it. Two months after Cushing’s death, David How-
ell of Rhode Island wrote to James Madison that the Federalists had per-
suaded Cushing “to retain his office, for several years under the failure of his
powers, lest a Republican should succeed him.”54 Financial concerns also
played a role as his friends urged him to remain in his place despite his men-
tal decline.55

GABRIEL DUVAL

Though a loyal Jeffersonian before joining the Court, Gabriel Duval nearly
always sided with Federalists Chief Justice Marshall and Justice Story on con-
stitutional questions. Following more than twenty-three years on the Court,
and authoring only nineteen opinions, Justice Duval resigned almost totally
deaf at age eighty-two. He had delayed his resignation for almost a decade,
fearing the choice of an undesirable successor.56 When he learned from the
Court’s clerk, Thomas William Carroll, that President Jackson was consider-
ing Roger B. Taney, Duval, generally approving of Taney, resigned.57 Jackson
officially nominated Taney and Chief Justice Marshall lobbied behind the
scenes for Taney’s confirmation. Marshall wrote to Senator Benjamin Watkins
Leigh of Virginia, “If you have not made up your mind on the nomination of
Mr. Taney, I have received some information in his favor which I would wish
to communicate.”58 President Jackson’s opportunity to make the appointment
was nearly thwarted when the Senate voted to do away with the vacant seat.
The motion failed in the House and Jackson eventually filled the seat, though
not with Taney, whose nomination was “indefinitely postponed.”59

JOHN MARSHALL

For many years before his death, Chief Justice Marshall had thought about
resigning. In 1829 he told Justice Story that he planned “to read nothing but
novels and poetry” after leaving the Court. He postponed any decision until
after the next election, hoping Andrew Jackson would be defeated. He wrote
to Story, “You know how much importance I attach to the character of the
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person who is to succeed me, and calculate the influence which probabilities
on that subject would have on my continuance in office.”60 Though he became
ill in 1831 and had surgery on his bladder, Marshall made a full recovery.
Andrew Jackson won reelection and Marshall’s restored health caused him to
further postpone any decision on leaving the bench. He wrote a friend, “Could
I find the mill which would grind old men, and restore youth, I might indulge
the hope of recovering my former vigor and taste for the enjoyment of life. But
as that is impossible, I must be content with patching myself up and dragging
on as well as I can.”61 He began making plans for life away from the Court.
He chose to live with his son James and construction began on an addition to
the house. There was talk that Marshall would resign if Jackson would nom-
inate Daniel Webster as the new Chief. Jackson was willing, but Webster
would not make a firm commitment.62 As the years progressed, Marshall’s col-
leagues noted his declining health. Justice Story was weary of speaking to the
chief on the subject:

I have not written to the Chief Justice on the subject of his health. I
know and have long known all his complaints, their nature and charac-
ter; I have therefore the deepest solicitude when I hear that he is more
indisposed than usual. Yet I fear to appear to him too solicitous on the
subject, lest it should give him uneasiness, and perhaps precipitate his
quitting the Bench. His health is visibly declining, but his mind remains
perfect. I pray God that he may long live to bless his country; but I con-
fess that I have many fears whether he can be long with us.63

Following the close of the Court’s 1835 term, the seventy-nine-year-old
Marshall injured his spine in a stagecoach accident. In early June 1835, he col-
lapsed from exhaustion during his weekly mile-and-one-half walk from his
house to visit his wife’s grave. He was carried home by two men who saw the
collapse. He also suffered from a diseased liver which eventually caused his
death on July 6, 1835.

JOSEPH STORY

Upon the death of Chief Justice Marshall and subsequent appointment of
Roger B. Taney, Justice Story contemplated resigning. He wrote:

So impressed was I last winter, that the Court was changed—aye &
that a sad change had come over us,—that I took it into most serious
consideration, what my true duty was; whether I ought not immedi-
ately to resign, not from resentment, but from a consciousness, that I
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could do no good in future, & whether I might not, by remaining, put
at hazard the little reputation, which I had previously endeavoured to
earn—The result of my own reflections was, that I ought to resign, &
seek some other employment for my remaining years of life—To that
same opinion a few confidential friends, with whom I conferred,
inclined; & I immediately set about to ascertain what other business
I ought to engage in to secure an addition to my private income suf-
ficient to give me a reasonable maintenance. My private fortune is
moderate—but I owe nothing; & therefore a moderate additional
Income was all I wanted. Upon my return home some of my friends
were making arrangements entirely satisfactory to me on this head.
But upon further consideration my confidential friends (&, among
others, Mr. Jeremiah Mason & Mr. William Prescott) were all decid-
edly of opinion, that I ought not to resign—they thought that the
Business of my circuit was too important to be put at hazard under
existing circumstances; & that important public interests required
me—yet for a while—to remain on the Bench.—I yielded; & am still
a judge, but with no hopes for the future . . . While I continue on the
Bench I shall on important occasions come out with my own opin-
ions, for which alone I shall consider myself responsible. But I shall
naturally be silent on many occasions from an anxious desire not to
appear contentious, or dissatisfied, or desirous of weakening the
[word cut off ] influence of the Court.64

Story’s candid letter is important for two reasons. First, he recognizes the
Court as an important policy-maker. Second, and most important, Story is
very aware that his opinions could damage the institutional legitimacy of the
Court. But as the years progressed, Story found it increasingly difficult to
remain in the minority. He again contemplated resigning and wrote a friend:

Ever since the close of the last Presidential election, I have deter-
mined to resign my office as a judge of the Supreme Court, thinking
that I could no longer, in the actual state of the country, be of any far-
ther use there. The time of my resignation I had not positively fixed
on, and meant it to be before the close of the present year, and prob-
ably much earlier. In case of my resignation I intended to devote my
whole future life to my Law Professorship, and in contemplation of
this, the Corporation have held out to me as an inducement, a great
increase of my salary.65

Story wanted to depart under a president of his liking. He would have
resigned while William Henry Harrison was in office, but the president’s
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death elevated Zachary Taylor to the post. Taylor had been an outspoken
opponent of Story. The justice hoped that the next election would bring a
more favorable chief executive. Story was hoping Henry Clay would be
elected, but instead James K. Polk prevailed. Story wrote to a friend:

If Mr. Clay had been elected, I had determined to resign my office
as a judge, and to give him the appointment of my successor. How
sadly I was disappointed by the results of the late election I need not
say. It compelled me to consider whether I ought to resign under
Mr. Polk’s administration, or to await events. After much reflection
I came to the conclusion that I ought to resign at some time before
the close of his administration; and I left the precise time for future
consideration. Many reasons induced me to this conclusion, but a
single one only need be mentioned. Although my personal position
and intercourse with my brethren on the Bench has always been
pleasant, yet I have been long convinced that the doctrines and
opinions of the “old Court” were daily losing ground, and especially
those on great constitutional questions. New men and new opinions
have succeeded. The doctrines of the Constitution, so vital to the
country, which in former times received the support of the whole
Court, no longer maintain their ascendancy. I am the last member
now living, of the old Court, and I cannot consent to remain where
I can no longer hope to see those doctrines recognized and enforced.
For the future I must be in a dead minority of the Court, with the
painful alternative of either expressing an open dissent from the
opinions of the Court, or, by my silence, seeming to acquiesce in
them. The former course would lead the public, as well as my
brethren, to believe that I was determined, as far as I might, to
diminish the just influence of the Court, and might subject me to
the imputation of being, from motives of mortified ambition, or
political hostility, earnest to excite popular prejudices against the
Court. The latter course would subject me to the opposite imputa-
tion, of having either abandoned my old principles, or of having, in
sluggish indolence, ceased to care what doctrines prevailed. Either
alternative is equally disagreeable to me, and utterly repugnant to
my past habits of life, and to my present feelings. I am persuaded
that by remaining on the Bench I could accomplish no good, either
for myself or for my country.

I meditate, therefore, to fall back on my Law Professorship, and
to devote the residue of my life to its duties, hoping thereby to sus-
tain its influence and its character. I believe the University will be
ready to allow me any reasonable compensation I desire.66
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Story’s analysis of the predicament faced by an old-era justice in the dawn
of a burgeoning new era is crucial. While partisanship was a driving force in
his departure decision, institutional and personal concerns weighed heavily,
and ultimately proved decisive. Story did not want to depart under the Demo-
crat Polk, but conceded that the institutional damage of four more years of
dissents or the personal costs of acquiescing to the new regime’s will was too
much to bear. If partisanship was decisive for Story, he would have endeavored
to stay until the next election. Story labored intensively to finish all the cases
left in his circuit before his resignation. The work left him exhausted and his
condition soon worsened. He died on September 10, 1845, before he had a
chance to send his resignation to the president.67 Story’s case is instructive for
his candid discussion of the key factors in the departure decision.

PETER V. DANIEL, JOHN MCLEAN,
AND JOHN ARCHIBALD CAMPBELL

Like Story, toward the close of his tenure on the Court, Justice Peter V. Daniel
found himself on the side of minority doctrines and outdated philosophies.
Unlike Story however, Daniel did not feel that the institutional and personal
concerns of remaining on the Court in such a position warranted his resigna-
tion. An ardent supporter of states’ rights and a reliable vote for his close
friend Chief Justice Taney, Daniel’s last three years on the bench were spent
in vigorous dissent. Rather than acquiesce to majority views, he said, “I am
bound to reassert all of which I have endeavored earnestly, however feebly, to
maintain, and which I still believe.”68 Though he was assigned to the grueling
western circuit, in his last few years he chose not to make the journey. After
more than nineteen years on the Court, Justice Daniel died on May 31, 1860,
giving President Buchanan, who had decided not to run for another term, his
second nomination. Following the election of Lincoln, embittered Democrats
had just enough votes to defeat Buchanan’s lame-duck nominee and Daniel’s
seat was eventually filled by President Lincoln.

A year after Justice Daniel’s death, Justice John McLean died of pneumo-
nia. He had been in ill health near the end of his tenure on the Court, prompt-
ing Justice Campbell to say later in a letter to Justice Bradley that McLean was
“wholly incapable of business” at the December 1859 term, even though he was
in attendance.69 McLean tried to leave the Court in the most self-aggrandiz-
ing way possible and the best way to assure a preferred successor. He ran unsuc-
cessfully for president four times while an active Supreme Court Justice. Jus-
tice McLean died in 1861 after thirty-two years on the Court.

Justice John Archibald Campbell was a steadfast believer in states’ rights,
and though personally opposed to secession and the war, he felt it his duty to
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resign from the Court and join his home state of Alabama in the Confeder-
ate cause. Stating his hope for peace and explaining why he did not immedi-
ately resign on Alabama’s secession, he wrote:

After the adjournment of the term of the Court there was judicial
business of importance, but of subordinate importance, to be dis-
posed of; there were objections to my resignation, on principle, from
the character and counsel merited respect and deference—statesman
from Virginia, Kentucky, Maryland, Tennessee, and North Carolina.
And there was every reason to suppose that my holding the office
might enable me to contribute something toward securing the great
blessing of peace and averting from the country the direst of evils—
civil war.70

Following his resignation on April 30, 1861, he accepted the post of assis-
tant secretary of war for the Confederate States of America—an administra-
tive position with no control over military operations or organizations. He
agreed to the post only because of his belief that it might help him to further
promote peace.

ROGER BROOKE TANEY

As the era progressed, the public became increasingly aware of the infirmity
that was often prevalent in the Court. Serious debate began on the need for a
retirement provision, as many of the justices were visibly deteriorating. While
it was often easy to spot a physical decline in many of the justices, it was more
difficult to assess the amount, if any, of mental decay. Chief Justice Taney is
exemplary of this point, as his physical decline did not correspond to his excel-
lent mental health.

The chief justice who took over for John Marshall spent his last few years
on the Court embittered, angry, and frustrated due to the contentious Dred
Scott opinion he had authored and the growing rancor between the North and
South. Though Taney’s physical health had deteriorated, his mental faculties
never faltered. Despite his infirmities and the changing times, he never con-
sidered resigning his seat:

I have been sick, very sick . . . and have recovered slowly. But I am
again in my office, and feel as well as usual, but not so strong, and am
obliged to confine myself to my house . . . my walking days are over;
and I feel that I am sick enough for a hospital, and that hospital must
be my own house. Yet I hope to linger along to the next term of the
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Supreme Court. Very different, however, that Court will now be
from the Court as I have heretofore known it. Nor do I see any
ground for hope that it will ever again be restored to the authority
and rank which the Constitution intended to confer upon it. The
supremacy of the military power over the civil seems to be estab-
lished; and the public mind has acquiesced in it and sanctioned it.
We can pray for better times.71

Just before his death, Taney wrote:

I have not only outlived the friends and companions of my early life,
but I fear I have outlived the Government of which they were so
justly proud, and which has conferred so many blessings upon us.
The times are dark with evil omens, and seem to grow darker every
day. At my time of life, I cannot expect to live long enough to see
these evil days pass away.”72

Following Taney’s death on October 12, 1864, Justice Benjamin R. Cur-
tis spoke of the Chief Justice as he appeared when Curtis came to the Court
a decade earlier:

He was then seventy-three years old,—a period of life when . . . it is
best for most men to seek that repose which belongs to old age. But
it was not best for him . . . During all those years there had never
been a time when his death might not reasonably have been antici-
pated within the next six months. Such was the impression produced
on me when I first knew him. His tall, thin form, not much bent with
the weight of years, but exhibiting in his carriage and motions great
muscular weakness, the apparent feebleness of his vital powers, the
constant and rigid care necessary to guard what little health he had,
strongly impressed casual observers with the belief that the remain-
der of his days must be short. But a more intimate acquaintance soon
produced the conviction that his was no ordinary case . . .

In respect to his mental powers, there was not then, not at any
time while I knew him intimately, any infirmity or failure what-
ever . . . His memory was and continued to be as alert and true as that
of any man I ever knew. In consultation with his brethren he could,
and habitually did, state the facts of a voluminous and complicated
case, with every important detail of names and dates, with extraordi-
nary accuracy, and I may add with extraordinary clearness and skill.
And his recollection of principles of law and of the decisions of the
Court over which he presided was as ready as his memory of facts . . .
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His physical infirmities disqualified him from making those
learned researches, the results of which other great judges have illus-
trated and strengthened their written opinions; but it can truly be
said of him that he rarely felt the need of them. The same cause pre-
vented him from writing so large a proportion of the opinions of the
Court as his eminent predecessor; and it has seemed to me probable
that for this reason his real importance in the Court may not have
been fully appreciated, even by the Bar of his own time. For it is cer-
tainly true . . . that the surpassing ability of the Chief Justice, and all
his great qualities of character and mind, were more fully and con-
stantly exhibited in the consultation-room, while presiding over and
assisting the deliberations of his brethren, than the public knew, or
can ever justly appreciate.73

CONCLUSION

The second era began with the circuit riding requirement gutted and the health
risks faced by the justices were not as acute. Minimal salaries and the lack of a
retirement plan kept justices who were nearing the end of their tenures from
voluntarily departing. Partisanship played a role in only seven of the twenty-
three departures in the second era. Of these seven, only Cushing, Duval, Mar-
shall, and Daniel remained partisan until the end. Story relented and had
planned to resign before his death, McLean’s partisanship manifested itself in
bids for the White House, and Campbell’s motivation was allegiance to his
home state in the War. Financial concerns often muffled partisan and other
influences for the other sixteen justices. Because they could not afford to resign,
they were not swayed by otherwise politically advantageous situations.

The failure of impeachment and seriatim opinions, coupled with Courts
composed of aged and infirm justices unwilling to relinquish their seats,
invited a new level of scrutiny and institutional criticism. Chief Justice Taney’s
final years intensified matters and magnified the need for reform. Like Taney,
a number of the other justices were showing visible signs of infirmity as the
era drew to a close. In 1864, Attorney General Edward Bates noted in his
diary, “Taney, Wayne, Catron and Grier, are evidently failing, being obviously,
less active in mind and body, than at the last term” and added that none could
resign unless Congress enacted a pension. He noted that while Justice Nelson
seemed physically able, “I do not see that his mind stands more erect than
theirs, or moves onward with a steadier gait.”74 Such observations fueled
debate on whether a retirement provision for the justices should be enacted.
The deaths of Justices Catron and Wayne in the two and a half years after
Taney’s, did nothing to quell the movement for a formal retirement policy.
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My health is good—the failure is only in my understanding &
powers of locomotion.

—Associate Justice Robert C. Grier

There ought to be some provision for the compulsory retirement
of superannuated judges.

—The American Law Review

The 1869 Retirement Act was initially effective in prompting the departures
of infirm justices. With financial concerns taken care of, personal factors such
as the personal enjoyment of the job, the fear of mental decline and death, and
the loss of prestige and social position in Washington, became key for most
justices. As the national government grew, the prominence and prestige of the
Court increased, making the position of justice difficult to give up. The rise of
a national press focused attention on individual justices and the Court’s inter-
nal functions, placing new pressures on aged and infirm justices. When jus-
tices neared retirement age or showed hints of decline, newspapers gossiped
about a possible vacancy.

While the Retirement Act was the most important emergent structure in
this era, as Table 4.1 shows, other factors surfaced and also had an impact on
the decision making of the justices. The controversial election of 1876, where
five members of the Court sat on a special electoral commission with ten
members of Congress, gave rise to an anomalous but highly significant group
of partisan departures. Justices who served on the Court during the dispute
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TABLE 4.1
1869–1936 Departure Era: Subregimes

Departure 
Subregime Years Emergent Structure Departing Justices Mode

1869–1875 1869 Retirement Act Robert C. Grier Retirement
Samuel Nelson Retirement
Salmon P. Chase Death

1876–1890 Disputed Hayes/Tilden David Davis Resignation
Election of 1876 William Strong Retirement

Noah H. Swayne Retirement
Nathan Clifford Death
Ward Hunt Retirement
William B. Woods Death
Morrison R. Waite Death
Stanley Matthews Death
Samuel F. Miller Death

1891–1896 Evarts Act Joseph P. Bradley Death
Lucius Q. C. Lamar Death
Samuel Blatchford Death
Howell E. Jackson Death

1897–1908 The Field Stephen J. Field Retirement
Superannuation Effect Horace Gray Death

George Shiras Jr. Retirement
Henry B. Brown Retirement

1909–1921 Evarts Act Redux Rufus W. Peckham Death
David J. Brewer Death
Melville W. Fuller Death
William H. Moody Retirement
John Marshall Harlan I Death
Horace H. Lurton Death
Joseph R. Lamar Death
Charles Evans Hughes Resignation
Edward D. White Death

1922–1936 Increased Caseloads John H. Clarke Resignation
William R. Day Retirement
Mahlon Pitney Retirement
Joseph McKenna Retirement
William Howard Taft Retirement
Edward T. Sanford Death
Oliver Wendell Holmes, Jr. Retirement



saw the occupant of the White House as legitimate or illegitimate depending
on their partisan stance. Many based their departure decisions on this as they
neared the close of their tenures. Interestingly, this partisan behavior did not
last in a period dominated by personal and institutional factors.

Institutional concerns were also present. The workload of active mem-
bers increased when one or more of their colleagues declined or became
infirm. This problem became increasingly acute as the Court’s overall work-
load dramatically increased with the Civil War and Reconstruction. Business
growth, increased jurisdiction, and expanding congressional legislation and
regulation also swelled the Court’s dockets during this period (see Figure
4.1).1 Congress passed two bills to help ease the burden. The Court of
Appeals (Evarts) Act of 1891 created new appellate courts and, for the first
time, gave the Supreme Court the power of discretionary review. As Figure
4.1 shows, it had a dramatic effect. The Judiciary Act of 1925 ( Judges’ Bill)
gave the justices further control over their docket though it had less of an
effect due to further increases in population, economic changes, and cases
concerning World War I. By the end of the era, these factors served to
counter the effect of the Evarts Act.

As the era progressed, other factors emerged. Justice Stephen J. Field’s
choice to remain in his place past his usefulness directly affected three of the
justices who served with him. Their plans to retire, rather than burden and
embarrass the Court as Field did provided a break in the long-running effect
of the Evarts Act that continued to be significant. As the era drew to a close,
increasing caseloads ended the influence of the Evarts Act and justices once
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again began taking advantage of the retirement provision, just as they had
when the era began. In this chapter, I will discuss the first part of the new
departure era (1869–1896). I will deal with the second-half of this period
(1897–1936) and its emergent structures in chapter five.

DANGEROUS IN ITS OPERATION

The period of Reconstruction following the Civil War was not only a time of
conflict between the north and south, but also between Congress and the
Court. To keep President Andrew Johnson from appointing justices who were
sympathetic to his view that the Reconstruction Acts were unconstitutional,
Congress passed legislation in 1866 decreasing the Court’s membership from
ten to seven; the number would be reduced by attrition.2 Interestingly, Chief
Justice Salmon P. Chase supported the bill in an unsuccessful attempt to per-
suade Congress to increase the salary of the remaining justices.3 Although the
Court’s membership was reduced to eight by 1867, those justices who
remained opposed Congress on a number of Reconstruction measures. From
1865 to 1873, the Court voided ten congressional acts, compared with only
three during the previous seventy-six years.4 In Ex Parte Milligan, the Court
ruled against military trials for civilians.5 Many thought the ruling a precursor
to invalidating the military governments set up in the southern states under
the Reconstruction legislation. Thaddeus Stevens said the decision, “although
in terms perhaps not as infamous as the Dred Scott decision, is yet far more
dangerous in its operation.”6

Before the Court could rule on the question of military government in
Ex Parte McCardle,7 the House of Representatives passed a bill that required
two thirds of the justices to declare acts of Congress unconstitutional.8 But,
the 1868 bill did not come to a vote in the Senate and the proposal died.
Congress did, however, pass a bill withdrawing Supreme Court jurisdiction
over circuit court rulings in habeas corpus cases, thereby preventing the
Court from ruling on the merits of McCardle and the military governments.
Though the justices ultimately upheld the congressional act withdrawing
their jurisdiction, congressional Republicans did not want to take any further
risks with the Court. In 1869, Republican Ulysses S. Grant was elected pres-
ident and the Radical Republican Congress set out to remake the generally
overburdened federal courts, long in need of reorganizing and streamlining,
and at the same time, gain some political leverage over the entrenched
Democrats in the judiciary.

The Senate passed a bill redrawing circuit boundaries and creating circuit
court judgeships to alleviate the burden of the growing federal caseload. The
membership of the Supreme Court was increased to nine. The House Judi-
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ciary Committee added a measure hoping to further ease the workload of the
Supreme Court and dislodge one or two ineffective Democrat justices. The
committee proposed a retirement provision for those justices who were age
seventy and had served ten years on the Court. It was known throughout
Washington that the Court was not operating at full strength, as two of its
members, Justices Robert C. Grier and Samuel Nelson, were no longer ade-
quately maintaining their share of the Court’s workload. After much debate,
the Judiciary Act of 1869 was passed and signed into law, with the retirement
provision intact.9

As Congress had hoped, this first retirement act had an immediate effect
on those justices nearing retirement eligibility. In the twelve years following
the Act’s passage, four of the Court’s aged and infirm justices were induced
to retire, including Grier and Nelson. Coupled with President Grant’s
appointments to fill the new seat created by the Act, Congress had resound-
ingly succeeded. Congress’s initial success, however, soon gave way to failure.
The next five justices who became eligible to retire chose instead to remain
in their seats and ultimately died in office. Overall, voluntary retirement was
more rare than not in the period from 1869–1936. Though twenty-three jus-
tices were eligible to retire under the Act, only eleven did so (see Table 4.2).
The remaining twelve who were eligible chose not to retire and died while in
office. Of the thirteen justices who never made it to retirement eligibility, ten
died or were disabled while three resigned their seats to pursue other posi-
tions in government.

Congress’s ultimate failure to induce aged justices to step down is the
result of one simple fact: the justices themselves were not ready to leave.
Though Congress felt that seventy was the appropriate age for retirement,
nearly every justice who reached age seventy remained on the Court. Table 4.2
shows the length of tenure beyond retirement eligibility. Only four justices
retired in the year they became eligible (Grier, Strong, Shiras, and Brown),
while the rest remained on for at least two more years. The average length of
tenure beyond retirement eligibility amounts to nearly five and a half years for
the period under study. Indeed, a number of justices remained in their places
well beyond the five-and-a-half-year average. Stephen J. Field and Joseph
McKenna served for over a decade beyond their retirement eligibilities and
Oliver Wendell Holmes, Jr., chose to remain in his seat for over two decades
after reaching retirement age.

What the events surrounding the McCardle case and 1869 Judiciary Act
show, is that Congress has enormous power to control the Court through its
jurisdiction and personnel. It is often thought that the 1869 Act was solely a
Republican assault on the federal judiciary. Evidence suggests, however, that
Congress was just as interested in taking action to unburden the federal judi-
ciary and responded to the explosion of cases that had occurred in the aftermath
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of the Civil War.10 Just as Congress was not solely motivated by partisanship in
passing the retirement bill, most of the justices themselves were also free from
political concerns in making their retirement decisions. Of the thirty-six justices
departing between 1869 and 1936, only seven could be described in any way as
partisan, or politically motivated. Even among these seven, the evidence point-
ing to partisan motivations is circumstantial at best.

Partisanship was clearly the exception, and not the rule, in the first era
under a retirement provision. Nearly all that were partisan in some fashion
were on the bench during the Hayes/Tilden election struggle of 1876. Evi-
dence suggests that David Davis was motivated, at least in part, by who would
name his successor. Nathan Clifford may have remained on the bench for par-
tisan reasons. Noah Swayne left after assurances that his favored successor
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TABLE 4.2
Retirement Eligible Justices: 1869–1936

Justices Tenure Beyond Retirement Eligibility Departure Mode

Robert C. Grier 2 months Retirement
Samuel Nelson 2 years, 11 months, 27 days Retirement
William Strong 9 months, 25 days Retirement
Noah H. Swayne 6 years, 1 month, 17 days Retirement
Nathan Clifford 7 years, 11 months, 7 days Death
Morrison R. Waite 1 year, 3 months, 24 days Death
Samuel F. Miller 4 years, 6 months, 8 days Death
Joseph P. Bradley 8 years, 10 months, 8 days Death
Samuel Blatchford 1 year, 3 months, 10 days Death
Stephen J. Field 11 years, 27 days Retirement
Horace Gray 4 years, 5 months, 22 days Death
George Shiras, Jr. 6 months, 28 days Retirement
Henry B. Brown 2 months, 26 days Retirement
Rufus W. Peckham 11 months, 16 days Death
David J. Brewer 2 years, 9 months, 8 days Death
Melville W. Fuller 7 years, 4 months, 23 days Death
John Marshall Harlan 8 years, 4 months, 13 days Death
Horace H. Lurton 4 months, 16 days Death
Edward D. White 5 years, 6 months, 16 days Death
William R. Day 3 years, 6 months, 27 days Retirement
Joseph McKenna 11 years, 4 months, 26 days Retirement
William Howard Taft 2 years, 4 months, 19 days Retirement
Oliver Wendell Holmes, Jr. 20 years, 1 month, 8 days Retirement

Average = 5.41 years.



would be nominated. Ward Hunt was disabled but would not step down until
a change in administration. He finally left after a special retirement bill was
passed for him. Rumors circulated that Joseph Bradley and Stephen J. Field
remained in their seats for partisan reasons. Chief Justice Edward White plot-
ted with President Woodrow Wilson to have Charles Evans Hughes elevated
to the chief justiceship on White’s departure. Former President William
Howard Taft was clearly partisan in his departure decision, not wanting the
liberals to gain his seat and strengthen their presence on the Court. While
these cases suggest that justices can be motivated by partisan concerns, the
analysis which follows suggests that such cases were rare. Most of the time,
justices did not consider such factors. Of course it is possible that they may
have been motivated by partisanship, and simply kept it to themselves. What
is plain, however, is that the number of justices departing for partisan reasons
was on the rise, largely due to the retirement benefit.

What becomes clear from the subsequent analysis is that institutional con-
cerns played a large role in departure decisions. As the Court’s workload
increased, justices did not want to be a burden to their colleagues and often
looked for cues that might suggest they were declining. They were acutely
aware of the Court’s caseload and concerned about doing a relatively equal
share of the opinion writing. They wondered whether the Chief was assigning
them fewer and easier cases. Friends and family wrote to them about their
health and ability to contribute to the Court. These sources indicate that per-
sonal concerns also played a large and somewhat counterbalancing role. The
justices enjoyed their work and worried that there would be little or nothing for
them to do off the Court. Also, some feared that leaving the bench would has-
ten their deaths, as they would no longer have the challenge and import of
being an active justice. Even family members, who did not want to lose their
status in Washington social circles, pressed “their” justice to remain in his place.
As the subsequent analysis demonstrates, the retirement provision ultimately
did not have its intended effect because the “old fools” had “young spirits.”

1869 RETIREMENT ACT

FIRST RETIREMENT PROVISION

Justice Robert C. Grier’s mental and physical health had been deteriorating
throughout the 1860s. His sense of duty to attend his circuit courts con-
tributed to his decline. In 1862, however, he completely stopped riding cir-
cuit.11 Senator Scott remarked years later: “It was well known that in conse-
quence of Judge Grier’s physical inability to travel and sit upon the bench
during any long period he was not to be expected at the circuit courts.”12
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In 1866, Justice Grier informed Chief Justice Chase that he needed a
study in the basement of the Capitol as he could hardly walk. Still, he insisted
that he needed “the exercise both of mind and body—which sitting in court
would aford me.”13 The next year, Grier wrote a shaky note to the Chief Jus-
tice: “My health is good—the failure is only in my understanding & powers of
locomotion.”14 In 1867, Justice Miller noted that “Brother Grier who delivered
the opinion15 . . . is getting a little muddy and may not have conveyed the idea
clearly.”16 The infirmities of Justices Grier and Nelson were widely known
throughout Washington, leading to more general fears of an “aging Court,” a
subject Congress debated in 1869.

The retirement act Congress adopted was part of the larger judiciary act
that set about to make the federal court system more efficient and tackle its
increasing docket.17 Representative John A. Bingham, chair of the House Judi-
ciary Committee, remarked during the debate on the retirement provision:

It is well known that at least two of the present justices of the
Supreme Court of the United States [Grier and Nelson], although
they may live for years, will not long be able, by reason of the infir-
mities of age, to take their places upon the Supreme bench. It is well
known that one of the most eminent members of that bench [Grier]
is not able today to reach the bench without being borne to it by the
hands of others. It is but fit and proper that such a man should be
given the opportunity to retire upon his salary, carrying with him his
honors of office and holding his commission until the day of his
death. I do not say that he will retire. But this . . . will give him the
authority to retire.18

Passed in part due to the incapacities of Grier and Nelson, the retire-
ment provision of the Judiciary Act of April 10, 1869, provided “that any
judge of any court of the United States, who, having held his commission as
such at least ten years, shall, after having attained the age of seventy years,
resign his office, shall thereafter, during the residue of his natural life,
receive the same salary which was by law payable to him at the time of his
resignation.”19 The ten-year requirement was added to ensure the appoint-
ments were not made out of patronage to sixty-eight- and sixty-nine-year-
old political allies.20

Congressional debates display considerable confusion surrounding the
retirement proposal. Some worried that retired justices might still partici-
pate in the work of the Court. Bingham remarked, “It is clear . . . that the
retired judges remain members of the court, although they are not acting
judges.”21 Senator Lyman Trumbull responded that the proposed legislation
“would continue the persons upon the bench as judges still although they
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were retired. There would be nothing to prevent their coming back in an
emergency and sitting on the bench, and we might have twenty judges of
the Supreme Court.”22

There were a number of proposals and additions that ultimately did not
pass. Some wanted to raise the minimum age to seventy-five or even eighty.
One of the more controversial proposals would have allowed a disabled justice
who reached the age seventy and had satisfied the ten-year service require-
ment, to retire with full salary if one of his fellow justices was persuaded of the
disability and filed the retirement letter with the president. A similarly con-
troversial suggestion provided that if a disabled justice failed to submit his
retirement letter to the president within one year of reaching eligibility, the
president, with the advice and consent of the Senate, could appoint a supple-
mentary judge to take up the disabled justice’s share of the workload. And, on
the departure of the disabled justice, the supplementary judge would be ele-
vated to the outgoing justice’s seat. The editors of the American Law Review
argued in favor of this idea:

There ought to be some provision for the compulsory retirement of
superannuated judges, as there is of superannuated officers of the
army, or else for the appointment of supplementary judges when
existing judges become superannuated, after the example of coadju-
tant bishops in the Catholic church—leaving the superannuated
judge to jog along and do what work he may choose, and give the
courts the benefit of his learning and experience, without being
under the obligation of burdening himself with labor.23

A major shortcoming of the final bill was the omission of a provision for
justices who become disabled before qualifying for retirement. As a result,
Congress was directly involved in the departures of a number of third-era dis-
abled justices who did not qualify for retirement. Attorney General Edward
Bates recognized the bill’s inadequacies:

The principle is right, but the details all wrong. 70 years is no proper
time; for a Judge may be much younger than that, yet, mentally or
physically incapable of his duties, and still too poor to give up his
salary. There ought to be no retired list of Judges; but worn out
Judges ought to be respectably provided for, by allowing them to
resign, upon a competent pension.24

Justice Samuel F. Miller suggested a constitutional amendment might be
adopted that precisely stated the causes for removing a judge beyond the
already existing language of “high crimes and misdemeanors” included in
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Article III of the Constitution. In an address to the New York State Bar Asso-
ciation, he proposed that a jury or similar tribunal be convened to determine
whether a judge was disabled and ought to be removed:

There are many matters which ought to be causes of removal that are
neither treason, bribery, nor high crimes or misdemeanors. Physical
infirmities for which a man is not to blame, but which may wholly
unfit him for judicial duty, are of this class. Deafness, loss of sight,
the decay of the faculties by reason of age, insanity, prostration by
disease from which there is no hope of recovery—these should all be
reasons for removal, rather than that the administration of justice
should be obstructed or indefinitely postponed.25

The 1869 Act is most often noted for its establishment of a separate cir-
cuit court judiciary. As a result of this provision, circuit riding duties for the
justices were further diminished. Though up until this period attending cir-
cuit courts remained optional, the justices still felt a sense of duty to attend
when they could. Under the 1869 Act, however, the justices were now encour-
aged to attend circuit courts only once every two years, instead of annually.

ROBERT C. GRIER

By 1869, Justice Grier had not attended circuit court in seven years. Promi-
nent Philadelphia lawyer George Harding wrote his friend, soon-to-be Justice
Joseph P. Bradley, about Justice Grier’s situation:

Grier . . . is reported to be in good health. He cannot resign so as to
obtain the benefit of the late Act before December next. The other
Judges would like him & Nelson to take advantage of it & resign
immediately thereafter & they will bring all their influence to bear to
that end.

A kind of pledge was made that he w(ould) resign if the bill was
passed in its present form. On the other hand the human nature in
Grier my tempt him to hold on. It is conceded that his mind is per-
fectly strong but that the infirmity in his limbs is increasing.26

A few months later, Harding went to see Justice Grier and again wrote Bradley:

Called on Judge Grier saw [his daughter] & him for an hour. They
are moving on to Capitol Hill. He feels his oats & doesnt talk of
resigning. I sounded him but he wouldnt respond to my touch. I saw
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Swayne, Nelson & Davis. They are greatly exercised at his not
resigning. They declared they were going to crowd him about Dec. 1
‘69. He sleeps on the bench, drops his head down & looks very badly.
Congress will also crowd him if he dont resign . . .

It is supposed that [his daughters] support Grier in his wish to
remain on the bench with a view to maintain their social status
another winter in Washington. The Court are provoked at this—
much of their time being spent in canvassing the subject.27

On November 27, Grier’s mind and votes began to wander in conference
while discussing the Legal Tender Cases.28 With the Court split four to four, the
confused Justice voted one way, made remarks supporting the opposite position,
and subsequently changed his vote. Justice Miller later remarked, “In a week from
that day every Judge on the bench authorized a committee of their number to say
to [him], that it was their unanimous opinion that he ought to resign.”29

After the retirement act had taken effect, Chief Justice Salmon P. Chase,
along with Justices Nelson and possibly Stephen J. Field, were sent as a dele-
gation on behalf of the Court to urge Grier to step down.30 Grier’s daughter
wrote to Harding about the meeting:

The Chief & Judge Nelson waited on Pa this mor’g to ask him to
resign saying that the politicians are determined to oust him, & if he
don’t, they will repeal the law giving the retiring salaries.

Pa told them if they wished him to resign he would do so—to
take effect the 1st of Feb.31

Grier did indeed retire as promised. Justice Nelson also took advantage of
the new provision and retired on November 28, 1872, due to his declining
health. There is no evidence that either of their actions were influenced by
partisan concerns. Still, Grier’s vote in the Legal Tender Cases provided Chase
with a five-justice majority and the decision was announced after Grier had
retired. Though the case was reversed a year later, Chase’s behavior in using
the obviously confused Grier to gain a majority, exemplifies a major short-
coming of life tenure: not only that mentally decrepit justices are unable to
contribute to the work of the Court, but they may be used by their colleagues
to gain majorities on closely divided cases.

SALMON P. CHASE

In August 1870, Chief Justice Chase suffered an “unusually moderate” stroke
of paralysis.32 Explaining his situation to a friend:
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On the 17th of August, I was attacked, without warning . . . by paral-
ysis, until, when I reached New York, my right side, from the toe to
the scalp, was sensibly affected, so that I could scarcely speak intelli-
gibly . . . How soon I shall get well, I can not say. At present, I do not
expect to be able to take my place in court at the adjourned term; and
I doubt very much whether I shall be able to take it at the regular
term, though it is quite possible that I may.33

Chase had always been politically ambitious. He had been a prominent
member of President Abraham Lincoln’s cabinet, serving as Secretary of the
Treasury, and was often mentioned as a possible candidate for the presidency.
Justice Miller wrote to a friend, analyzing the chief ’s political prospects in
light of his infirmity:

The more recent indications are that the Chief will recover. Whether
he will be able to serve efficiently may remain doubtful. But I do not
think he will resign unless his is provided with something else. This is
not now probable. The paralytic stroke places him out of the list of
probable candidates for the Presidency, and thereby removes any
inducement for Grant to propitiate him or send him to Europe which
is the only alternative to his remaining a figure head to the court. His
daughters . . . will never consent to his retiring to private life.34

The chief was absent from the Court for a year. He recovered enough to
return to the Court and presided over the following two terms, even hoping
to secure a presidential nomination in 1872. He wrote his supporters in cus-
tomary modest fashion: “If those who agree with me in principles think that
my nomination will promote the interests of the country, I shall not refuse the
use of my name.”35 At age sixty-five he was well short of the minimum age
requirement of seventy needed to take advantage of the new retirement pro-
vision. The following letter reveals that Chase was not only thinking about
retirement when he became ill, but hoped Congress would pass a bill admit-
ting disabled justices to the retirement provision:

Nearly two years ago, when suffering from severe and protracted ill-
ness, [I] desired the passage of a bill . . . authorizing the President to
accept the resignations of United States Judges, by reason of disabil-
ity . . . but, having so far regained [my] health as to resume [my] seat
upon the bench last October, and attend daily, during laborious and
protracted terms, performing a reasonable share of judicial duty, not
only without loss, but with steady improvement of [my] health, [I]
ha[ve] ceased to take any personal interest in such legislation.36
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At the close of the 1872–1873 term, Chase’s condition had worsened.
With little hope of recovery, he wrote to a friend:

Since the adjournment, which came none too soon, I have made my
way to New York . . . It seems odd to be so entirely out of the world
in the midst of this great Babylon; but I am too much of an invalid
to be more than a cipher. Sometimes I feel as if I were dead, though
alive. I am on my way to Boston, where I am to try a treatment, from
which great results are promised; but I expect little. The lapse of
sixty-five years is hard to cure.37

Chase never made it to Boston. After eight and a half years as Chief Jus-
tice, he died on May 7, 1873, after suffering a second stroke. Though Chase
had been involved in partisan politics before ascending the bench, his depar-
ture from the Court was not political.

THE DISPUTED ELECTION OF 1876

In the aftermath of the Civil War, the disputed election of 1876 between
Democratic New York Governor Samuel Tilden and Republican Rutherford
B. Hayes of Ohio set off a series of events that drew increased attention to the
Court. Its parallels to the disputed election of 2000 are many and will be dis-
cussed in detail in subsequent chapters. Tilden won the popular vote and it
appeared he had won the electoral vote as well. But with Southern states still
under military occupation, electoral boards in Florida, Louisiana, and South
Carolina disqualified Democratic ballots in an attempt to shift the Electoral
College majority to Hayes. Both candidates sent legal staff headed by promi-
nent lawyers into the disputed state of Florida.

Electoral votes were in dispute and because Congress was divided with the
Republicans controlling the Senate and the Democrats the House, a fifteen-
member electoral commission was appointed. Seven Democrats and seven
Republicans were chosen, but controversy swirled around the choice of the final
member. There was talk of Justice David Davis being named as the final person
to serve on the Electoral Commission that would decide the outcome. Though
Davis was a Republican and former trusted adviser to President Lincoln, it was
no secret that he disliked the Grant administration. At the same time, the state
legislature of Illinois needed to fill a U.S. Senate vacancy and the majority
Democrats chose Justice Davis to fill the position hoping that he, in turn, might
cast the deciding vote in favor of Tilden should he serve on the Commission.
Davis accepted the Senate seat, but refused to sit on the Commission. Justice
Bradley was instead chosen and cast the deciding vote in favor of Hayes.
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By an eight to seven party-line vote, the commission gave the disputed
Florida votes to Hayes. Though Tilden asked his supporters not to riot out-
side the Capitol, some Democrats threatened to obstruct the upcoming offi-
cial electoral-vote count in Congress. To help ensure Hayes’s legitimacy as
president, the Compromise of 1877 was struck, which ended Reconstruction
by removing federal troops and effectively turning Southern state capitals
back over to the ex-Confederates. Three days prior to his inauguration, the
Electoral College made Hayes president by a single vote.

The parallels with the 2000 election are startling.38 The Democratic can-
didate won the popular vote but eventually lost disputed electoral votes. The
state of Florida was crucial and both campaigns sent counsel to the state to
represent their interests. Congress was divided on partisan lines with one party
controlling one body and the opposition controlling the other.39 The Supreme
Court was called upon to effectively resolve the election in a direct way and
the vote on a single justice determined the outcome.

The partisanship within the Court between Hayes supporters and Tilden
supporters carried over into their departure decisions. Justices Davis, Clifford,
Swayne, and possibly Strong based their decisions to stay or leave the bench
based on whether or not they supported the president. The partisanship
among these justices is particularly interesting given the initial success of the
new retirement provision.

DAVID DAVIS

David Davis had been President Lincoln’s campaign manager and close
adviser before serving on the Court. Once on the bench, he lamented the
Court’s increased workload since the end of the Civil War and dreaded the
longer terms which had previously gone from December through March, and
now lasted from October until May: “To be on a strain fr 2nd Monday of
October till the 1st of May is wearing to both body & mind . . . I get so worn
every Spring that I think I will never go back . . . I ought to quit & stay at
home with my wife.”40 Disgusted with the corruption of the Grant adminis-
tration and frequently courted as a potential Democratic nominee for the
presidency, Justice Davis endeavored to leave the Court, but was persuaded by
his friends to stay until Grant’s term ended.41

After accepting the Illinois Senate seat, but declining to cast the decid-
ing vote on the 1876 electoral commission, Davis resigned from the Court on
March 5, 1877, the day that Hayes, was inaugurated as president of the
United States.42 Though Davis was unhappy on the Court, politics played a
role in his departure. Had his name not been mentioned for the commission,
Illinois Democrats probably would not have offered him the Senate seat.
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There was speculation that the sixty-five-year-old John Archbald Campbell,
who left the Court in 1861, might be nominated by Hayes to fill the Davis
vacancy. Justice Miller was constantly preoccupied with the inner workings of
the Court and commented on the effect such an appointment would have on
the aging institution:

There is no man on the bench of the Supreme Court more inter-
ested in the character and efficiency of its personnel than I am. If I
live so long, it will still be nine years before I can retire with the
salary. I have already been there longer than any man but two, both
of whom are over seventy.

Within five years from this time three other of the present
Judges will be over seventy. Strong is now in his sixty ninth, Hunt in
his sixty eighth and broken down with gout, and Bradley in feeble
health and in his sixty sixth year.

In the name of God what do I and Waite and Field, all men in
our sixty first year, want of another old, old man on the bench.
Paschal[’]s Constitution 43 makes Campbell seventy-five some time
this year, and Judge Clifford thinks that when they served together
they were about the same age and he is near seventy-four. Campbell
looks five years older. I have told the Attorney General that if an old
man was appointed we should have within five years a majority of old
imbeciles on the bench, for in the work we have to do no man ought
to be there after he is seventy. But they will not resign. Neither
Swayne nor Clifford whose mental failure is obvious to all the court,
who have come to do nothing but write garrulous opinions and
clamor for more of that work, have any thought of resigning.44

Campbell was not called back into service, but the aging and infirm
Justices Swayne, Clifford, William Strong, and Ward Hunt would provide
for much controversy and a flurry of departures in a period of a little over
a year.

NATHAN CLIFFORD

After nineteen productive years on the Court, Justice Clifford began to men-
tally decline in 1877 at the age of seventy-three. His decision-making ability
was affected. In the case of United States v. Morrison (1878),45 he voted with
the majority in conference but when he was assigned the opinion by Waite,
Clifford told the Chief, “I think I did not vote for the judgement.”46 Two years
later, Justice Clifford suffered a stroke but still made an attempt to continue
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his duties on the Court. It was clear to those around him, however, that he was
unable to do so. In November 1880, New York Senator Roscoe Conkling
wrote of Clifford’s condition:

Judge Clifford reached Washington on the 8th of October . . . I saw him
within three hours after his arrival, and he did not know me or any
thing, and though his tongue framed words there was no sense in them.

An effort was made . . . to call it paralysis because he was taken
suddenly between Boston and Washington, but there was no paraly-
sis in the case. He remains yet about in the same condition. His gen-
eral health good as usual. Able to ride out and walk about the house,
but his mind is a wreck and no one believes that he will ever try
another case, though the one idea which he seems to have is a desire
to get to his seat in the capitol. I have seen him twice and the other
judges have also. It is doubtful if he knew any of us. His wife thought
I could do more to persuade him to return home than any one else
and sent for me. But when I saw him I saw also that it was no use to
try for he introduced me to his wife twice in ten minutes, though I
have known her for eighteen years quite intimately. His work is
ended though he may live for several years.47

Clifford had been eligible to retire with salary since 1871, but still bitter
over President Hayes’s disputed election, he may have endeavored to remain
on the Court until a Democratic president could name his successor.48 Justice
Miller wrote of the Court’s precarious situation in November, 1880:

In this condition of affairs Judges Swayne and Strong both
announced to their brethren a short time since their purpose of
resigning. They had agreed it seems to resign simultaneously but with
Clifford and Hunt disabled, they would leave us without a quorum.
And as the Senate might not confirm other nominations these gen-
tlemen have hesitated. Swayne has never wished to resign, but I think
that influences have been brought to bear which have induced him to
agree to let Hayes have an opportunity to appoint Stanley Matthews.
But as the old fox don’t want to go he readily seizes on the objection
that the business of the court might be suspended to delay action.

Things were in this condition when Judge Strong with whom I
have always been on terms of great friendship and confidence told
me yesterday at conference, that without reference to Swayne’s action
he should send in his resignation during the second week of the
approaching session of Congress. Thus far what I have said is based
on satisfactory evidence. I now enter the region of conjecture.
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It is said that the President is anxious to secure Matthews’ con-
firmation at the hands of the Senate, by filling Strong’s place with a
Southern man. As Bradley really belongs to Strong’s circuit, and
wants to have it when Strong resigns it is thought to be a good occa-
sion to appoint a Judge from the South. Whether Swayne will resign
at once, or will await until some one fills Strong’s place no one can
tell for he is both selfish and unreliable. But that Strong will resign I
have no doubt and that there is serious thought of nominating his
successor from Bradley’s circuit is I think very probable.

I have been told that the President favors [Circuit Judge] Woods
[of Alabama], and that Swayne who is for some reason fond of
Woods is trying to make his own resignation (desired for the Presi-
dent for Matthews’ sake) dependent on the nomination of Woods.
This is a nice little plan but complex and may fail of carrying out.49

Chief Justice Waite concurred in Miller’s assessment of the weakened Court,
“Both Judges Clifford and Hunt are I fear permanently disabled. Rumor says
we are to lose another justice . . . this week.”50

WILLIAM STRONG

Justice Strong stepped down on December 14, 1880, at the age of seventy-two.
He said that it was better to leave while people ask “Why does he?” rather than
wait too long and have people exclaim “Why doesn’t he?”51 Justice Bradley
remarked that “he resigned . . . in full vigor of his powers, and much to the
regret of his brethren on the bench.”52 Justice Miller added, “The loss of Judge
Strong is a heavy one to the court, while the men occupying the other places
could well be spared.”53 Strong had served on the Electoral Commission in
1877 and voted to seat Hayes.There is no direct evidence, however, that Strong
left in order to have Hayes name his successor. The evidence that does exist is
at best mixed. Strong’s plan to depart with Justice Swayne was prompted at
least in part by his desire to relieve the Court from its then embarrassing mem-
bership, which consisted of the disabled Justices Clifford and Hunt.

NOAH SWAYNE

A little over a month later on January 24, 1881, Justice Swayne also retired.
His mental abilities began to fail him about two years earlier and he contem-
plated departure.54 On his last vacation before stepping down, Swayne wrote
to Justice Bradley:
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I have no doubt you will resign at the close of your seventieth year or
very soon afterwards & I think you ought to. You need have no
apprehension that you will not find enough to do—constantly and
agreeably to employ you—nor that a moment of your time will nec-
essarily be attended with a sense of tedium or ennui. You will be
brighter & happier than you have been for the last five years or will
be in the future while you remain on the bench.55

Swayne’s departure came less than two months before lame-duck Presi-
dent Hayes left office. Hayes had pressured Swayne to step down, and it was
only after the assurance that a close friend, Stanley Matthews, would be
Swayne’s successor, that the justice finally agreed to leave the bench.56 Hayes’s
nomination was not acted on by the Senate because of Matthews’s question-
able financial background, but President Garfield resubmitted Matthews’s
name and won confirmation.

Swayne’s interaction with and assurance from Hayes shows a clear polit-
ical element in his departure decision. The Constitution states that appoint-
ments to the Court will be made by the president with the advice and consent
of the Senate. It does not say with the advice and consent of the Senate and
the outgoing justice. As such, Swayne’s actions clearly fall outside the neces-
sarily political process envisioned by the founders. When justices act as
Swayne did, seeking an audience with the president, they enter the appoint-
ment process in a directly political way. Though Swayne’s departure provides
an interesting case of political maneuvering, it is rare for justices to act in such
a manner.

Six months after Swayne’s departure, Justice Clifford died. He had not sat
on the bench in over a year since his stroke and, though eligible, he chose not
to retire for partisan reasons. Instead, he hoped to recover with rest, and for a
short time he looked to be improving.57 His infirmities caught up with him,
however, and he died on July 25, 1881, right after President Garfield had been
shot. Clifford’s seat was filled by Garfield’s successor, President Arthur.

WARD HUNT

Justice Hunt had been in ill health and missed a number of sessions in 1877.
By December 1878, he was no longer able to participate in any work at the
Court. In January of 1879 he suffered a disabling stroke of paralysis and lost
his ability to speak. Justice Miller discussed Hunt’s situation:

Judge Hunt came to Washington ten days ago with no improvement
in his condition and it is quite certain now that he will never go on
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the bench again. He will not resign while Hayes is President because
[Senator Roscoe] Conklin[g] does not want Hayes to appoint his
successor. It was well ascertained last winter that if Hunt had
resigned [Republican Senator] Edmunds [of Vermont] whose state is
in the circuit would have been nominated and confirmed, and Con-
klin[g] kept Hunt from resigning after he had made up his mind to
do so.58

Retirement was not an option for Hunt, as he had not reached the ten-
year minimum service requirement. Chief Justice Waite was particularly con-
cerned at the Court’s backlog of cases that had resulted from the disabilities of
Hunt and Clifford, and the frequent absences of Field and Miller, resulting
from their distant circuit duties. As early as 1879, Waite attempted to persuade
Hunt to step down for the good of the Court. Hunt’s son informed the Chief
Justice that his father would not leave the Court until a pension law was passed
by Congress on his behalf. The Chief Justice wrote back that the “docket is
enormous” and “we have considered more than one thousand cases,” adding:

I have been led to the conclusion that if your father should resign at
the commencement of the session of Congress his place would prob-
ably be filled, and that a law could be got through granting him his
pension quite as easily after his resignation as before, if not better.
However, that is a matter we can talk about when you come here. I
want your father to act firmly on his own judgments.59

Senator David Davis, who had left the Court in 1877, introduced a gen-
eral retirement bill that would extend the provisions of the 1869 act to justices
who became disabled before the age seventy, ten-year minimum. The Senate
Judiciary Committee never acted on the proposal. A year later, Davis proposed
a special retirement bill for Justice Hunt specifically, that would enable him to
leave the Court with full benefits. The special act had numerous opponents.
For example, one House member proposed that the Judiciary Committee
could “in its wisdom recommend a plan by which Judge Swayne, who is still
able, still in the full vigor of his glorious intellect, could be restored to the
court, to take the position which would be assigned to the new judge. That
would be better than establishing any precedent like that proposed in this
bill.”60 Despite the criticism, the special retirement bill passed,61 and Justice
Hunt resigned that day. Even though Hunt wished to hold out for a change
in administration and see his friend Roscoe Conkling fill the vacancy, the spe-
cial retirement provision trumped his political concerns and plainly triggered
his departure. Conkling was nominated by President Arthur to take Hunt’s
place, but following confirmation by the Senate, Conkling declined the post.
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BRIEF STABILITY

After Hunt’s departure, and the appointments of Justices William B. Woods,
Stanley Matthews, Horace Gray, and Samuel Blatchford in a little over a
year, the Court’s membership remained stable for the next five years. Justice
Miller noted:

I believe that the Court is as strong mentally and physically as it ever
was and is as capable of usefulness as it has ever been . . .

The reporter and some of the Judges say that more important
and well written opinions have been delivered at this term than at
any previous one. I doubt this as affirming both propositions. But I
think it is true that it has been a successful term and many questions
of importance have been decided.62

With the four new justices making the Court stronger than it had been
in a long time, the 1869 Retirement Act seemed to have served its purpose.
Of the five justices who became eligible for retirement since its enactment,
only Justice Clifford did not take advantage of the new provision. Interest-
ingly, when coupled with the events surrounding the 1876 election, the retire-
ment provision had the unintended effect of making it easier for justices to
engage in succession politics as evidenced by the behavior of Justices Davis,
Clifford, Swayne, and possibly Strong. The bill’s success at inducing aged and
infirm justices to step down, however, was short-lived.

After the special retirement bill was passed for Justice Hunt in 1882, fif-
teen years went by and eight justices died on the bench before the retirement
provision was used again, and then only reluctantly. The 1869 Retirement Act
did not provide the inducement that Congress had originally hoped for.
Though there were individual cases of early retirement, no institutional norm
developed. Personal concerns began to play a more prominent role. While jus-
tices in retirement continued to draw salary, there were other benefits that
they did not have. Not only did retired justices no longer have the prestige of
being federal judges, their social status declined. The justices and their fami-
lies felt that with the relinquishing of power that came with retirement,
Washington’s social circle would no longer seek to cultivate relationships with
them. Retirement often meant leaving Washington and returning home.
Wives and sisters were especially important in this factor, often urging their
husband or father to remain on the bench.

Another influential factor for many justices was the fear of serious men-
tal decline on retirement. Without the mental rigor of the cases to keep them
sharp, justices feared that retirement would bring on mental disability, insan-
ity, and even death. The 1937 and 1939 Retirement Acts would address all
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these issues, but through 1936, the personal concerns of loss of prestige, fear
of mental decline and death, and loss of social status played an important role
in keeping a number of retirement-eligible justices from stepping down. The
most important factor, however, was a key piece of legislation passed in 1891.

THE EVARTS ACT

The Circuit Court of Appeals Act of 1891, popularly known as the “Evarts
Act” after the Chair of the Senate Judiciary Committee, William Evarts of
New York, created the Courts of Appeal and made District Courts the pri-
mary trial courts at the Federal level.63 Also the old Circuit Courts remained
in place out of tradition, but stripped of their appellate jurisdiction, they were
relegated to conducting Federal trials, along with the District Courts.
Another important change was that it had the practical effect of finally end-
ing the practice of circuit riding for the justices. Though circuit riding was
made discretionary in 1801 when justices no longer had to be present to con-
stitute circuit courts, they endeavored to attend out of a sense of duty.
Though it was effectively optional, circuit riding was still practiced by some
of the justices through the 1880s. Still, many had been neglecting their cir-
cuits, especially when they felt the journeys would damage their heath. Jus-
tices were never taken to task by Congress for failing to attend. The Evarts
Act officially made attendance “optional” and the justices interpreted this as
congressional approval to stop the practice. Congress did not officially abol-
ish the circuit courts, and with them the formal practice of circuit riding,
until 1911.64 Effectively ending the practice, however, served to lessen the
attractiveness of retirement.

The more important effect of the Evarts Act, however, was its dramatic
influence on the Court’s docket. The justices’ caseload steadily shrunk from a
high of 1,750 cases prior to the Act’s passage to low of 500 cases ten years later
(see Figure 4.1). For the first time, the Court had the power of discretionary
review. The considerably lightened workload and the luxury of largely picking
and choosing their own cases made the job much more enjoyable. No longer
burdened with their circuits, and enjoying newfound discretion, justices found
the option of retirement less appealing.

Of the eight justices who died successively in the fifteen years after
Hunt’s departure, William B. Woods, Stanley Matthews, Lucious Q. C.
Lamar, and Howell Jackson were ineligible to retire, not having reached age
seventy. While Woods and Matthews died suddenly, Lamar and Jackson had
relatively lengthy illnesses that may have led to their retirements, had they
been eligible.65 Instead, their illnesses caused the Court to function at less than
full strength. Conversely, Chief Justice Morrison R. Waite and Justices Miller,
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Bradley, and Blatchford chose to stay on the bench well after reaching retire-
ment eligibility. For these four justices, partisan concerns were not an issue.
The personal satisfaction that each received from his work on the Court made
retirement a nonoption. The cantankerous Stephen J. Field also did not see
retirement as an option, but finally agreed to leave after securing a number of
special considerations.

MORRISON R. WAITE

Chief Justice Waite was a notorious workaholic. He worked long hours, week-
ends, and even took his work with him on vacations. Even during his first
term as Chief, his son had begged him to slow down.66 Years later, Waite
explained to his wife:

You know better than I, that I must have just such work as I do have,
or I cannot exist. More than fifty years of life, which has never
known a minute that could be devoted to idleness, must be hard
worked or it will go off on a switch. I do work all the time, but I am
not overworked. I sleep every night when I get tired and go to bed,
no matter what the hour . . . You need not feel afraid. I was never so
well in my life, and am taking good care of myself.67

It soon became apparent to those around him that the Chief Justice was
indeed overworked. During the 1884–1885 term, Court Reporter Bancroft
Davis noted, “Waite is far from well or strong, but won’t admit it to himself,
and may work on and break down before Spring comes.” In December, Waite
became physically ill and decided to take a leave of absence from the Court in
order to recover. Justice Miller, as senior associate justice, filled in for Waite
and performed all the extra administrative work that the Chief is required to
attend to. Miller wrote, “It is this which caused his illness. He is much broken
down and if [he] does not diminish his excessive labours, he will not be capa-
ble of any work in a year or two more. He leaves tomorrow for Florida to be
gone a month for recuperation.”68

As expected, Waite grew restless while away from the Court and hinted
at an early return. His son disapprovingly wrote back:

You certainly do not realize how sick you have been. Your term will
be up, if your health holds out, a year from next November. You can-
not possibly see the docket cleaned or an impression made in that
time. Neither will you get one particle more credit or honor at that
time whether you postpone your coming home now 10 days or not.69
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Waite’s colleagues on the bench expressed similar sentiments. Justice
Miller suggested that Waite pace himself and go about his work slowly.70 Jus-
tices Blatchford, Harlan, and Matthews wrote, “We talked it over & think you
should not try to come back & do work the rest of this term. It would be a sad
thing to have a new Chief Justice in the next 4 years, and we all feel that it is
more desirable for the country & the Court to have you for Chief Justice than
that you should do a little more work, too soon.”71

Despite the pleas, Waite was back on the bench a month later and working
as hard as he had always done. On November 29, 1886, Waite reached his seven-
tieth birthday and became eligible for retirement. It is not surprising, however, that
the Chief Justice who worked incessantly never even contemplated departing. In
March 1888, he became ill while working on the Bell Telephone Cases.72 Though in
a fragile state, he endeavored to take his seat on the bench and deliver the opin-
ion. He remarked that his absence from the bench would appear in the newspa-
pers and his wife, then away on a trip to California, would needlessly worry. Once
he reached the Court, however, he was unable to draw enough strength to read
the opinion. Attorney General Augustus H. Garland later recalled the scene, “It
was evident to the observer that death had almost placed its hand upon him.”73 On
returning home, Waite was diagnosed with severe pneumonia. After fourteen
years on the Court, Chief Justice Waite died on March 23, 1888.

SAMUEL F. MILLER

Justice Miller had been assiduously preoccupied with the inner workings of
the Court throughout his tenure. His ideological defeats and failure to be ele-
vated to the Chief Justiceship led to a growing restlessness and disenchant-
ment with his work. He said “its monotony . . . pall[s] upon my taste and feel-
ings.” He continued:

I feel like taking it easy now. I can’t make a silk purse out of a sow’s
ear. I can’t make a great Chief Justice out of a small man. I can’t make
Clifford and Swayne, who are too old resign, nor keep the Chief Jus-
tice from giving them cases to write opinions in which their garrulity
is often mixed with mischief. I can’t hinder Davis from governing
every act of his life by his hope of the Presidency, though I admit him
to be as honest a man as I ever knew. But the best of us cannot pre-
vent ardent wishes from coloring and warping our inner judgment . . .

I am losing interest in these matters. I will do my duty but will
fight no more. I am perhaps beginning to experience that loss of inter-
est in many things which is the natural result of years, and which wise
men have felt the necessity of guarding against as age approaches.74
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At age sixty-four, he began to slow down in order to reach retirement age.
He explained to a friend that his circuit duties were the first to go:

I find myself more affected by the hot weather last summer and
this than ever before and my experience of the benefit of sea bathing
the two last summers has fixed my purpose of spending as much of
each summer by the sea shore as I can. If I live out my six years, nec-
essary to enable me to resign with my salary, I shall do but very little
on the circuit during that time. I am feeling sensibly the need of
more rest, and have earned the right to have it. In Judge McCrary I
have a fresh hard working safe and acceptable Judge and can leave
the business of the circuit to him and to the District Judges.75

Miller had once said that no justice should remain on the Court past the
age of seventy.76 Indeed, he had seen his colleagues, Clifford and Hunt become
unable to carry out their duties some years before. However, as he began the
term in which he turned seventy, he hedged on retiring:

Our Court had its formal opening yesterday, and when I have finished
this letter I shall start to begin anew the labors of the court for nine
months with such slight intermissions as are necessary for the useful
performance of that work itself. I believe I have told you that I do not
feel the interest in it that I once did, and which my conscience tells me
I ought to feel now. I am well resolved that I will not do my own and
other men’s work in future, and yet I have been so resolved before and
have done it. I do not believe a healthy man of seventy years accustomed
to any kind of work, mental or physical, ought to quit it suddenly. But
I do believe that when that time comes he will be the better for a mod-
eration in the severity and uninterrupted continuousness of that labor.77

After visiting Miller two days before his seventieth birthday, his brother-
in-law wrote, “The Judge will not resign at present—Says his wife is strongly
opposed to it, that it wd weaken their social position influence &c”78 Miller
became concerned that after reaching retirement age, others might call for his
resignation or suggest that he was slowing down. He wrote, “I did not perceive
while on the circuit any overt symptoms of a design to have me resign, though
there are doubtless men who think they could fill the place and as democrats
they ought to have a chance.”79 Miller’s remark was a clear indication of his
intent to step down when he was no longer able to adequately perform his
duties. Miller was looking for cues that he might be declining, but found
none. In an era of dramatically increased workload, justices knew how impor-
tant it was to have a fully functioning Court.
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Two years later, Miller felt he was still able to contribute fully to the
Court’s workload and believed his colleagues also felt the same. He wrote,
“The Chief Justice recognizes no claims of old age in me to abatement of ser-
vice, for he has given me quite a full share of opinions to write both as to num-
ber and importance.”80 When Miller learned that his old circuit colleague,
District Judge Samuel Treat of St. Louis was retiring, the Justice wrote, “So
you have done it at last—Well, I don’t blame you. The work is so hard and the
pay so inadequate, and you have so well earned your right to the little salary
for the remaining years. I almost wish I had the courage to follow your exam-
ple.”81 Miller never did find the courage to step down and on October 14,
1890, he died at the age of seventy-four.

JOSEPH BRADLEY: THE PUREST FICTION

Much to Justice Bradley’s consternation, rumors of his retirement flew con-
stantly around Washington during his later years on the Court, no doubt due
to his decisive vote to award the election of 1876 to Republican Rutherford B.
Hayes. He turned seventy in March 1883 and, though eligible for retirement,
Bradley did not step down. In November 1884 articles appeared in the press
speculating on Bradley’s successor and reporting that he planned to retire at
the close of the term to enable the Republican President Arthur to name his
successor. Two circuit judges wrote Bradley assuring him that his mental
capacity had not diminished in the slightest and said that they hoped the
rumors were untrue.82 Bradley wrote back:

I have received your very kind letter expostulating against my resign-
ing my seat on the Bench. All the Newspaper talk on the subject is the
purest fiction. I have never spoken to a soul in relation to the matter,
one way or the other, except to evade it, as best I could, when it was
broached by others. No one has asked me to resign or even hinted that
I should do so: on the contrary whoever has spoken about it all has
expressed the hope that I would not resign. My brethren on the bench
here agree with you, that I ought not; intimating that Judge Strong
made a great mistake in doing so. How soon that idea may enter my
head I cannot tell; it has not seriously done so yet. My health is good—
and better than usual; and, if the respect manifested by my associates
for my views on cases and questions of law, is to be regarded as evi-
dence of much weight, my faculties have not greatly deteriorated.83

On February 17, 1890, Justice Brewer described Bradley’s condition in an
address to a group of law students, “He looks all dried up, but there is more
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vinegar and hard fight in him than in twenty of you boys.”84 In the Spring of
1891, he suffered an attack of “la grippe” sapping most of his strength. Over
the summer he failed to recover, but nevertheless, returned to the Court for
the start of the new term in October. After a few weeks, his condition wors-
ened and he returned home to rest. After twenty-two years on the bench, Jus-
tice Bradley died in January 1892 at the age of seventy-eight.

CONCLUSION

The 1869 Retirement Act ushered in a new era of retirement as a number of
justices chose to take advantage of its provisions and voluntarily depart. But
the statute’s effectiveness was short-lived, as justices were reluctant to give up
their seats for personal reasons such as loss of prestige and fear of death. The
disputed election of 1876 fanned the flames of partisanship as the Court was
asked to participate in choosing the president. The Court’s partisanship in
deciding the election carried over into their departure decisions. As the era
progressed and the Court’s membership changed, the election no longer influ-
enced retirement decisions. Workload was a factor as the Evarts Act created
the U.S. Courts of Appeals and gave the Supreme Court more discretion over
its expanding docket. In the next chapter, I continue discussing how the 1869
Retirement Act, the Evarts Act, and the decline of Justice Stephen J. Field
influenced retirement decisions through 1936 and ultimately led to yet
another transformation of the departure process.
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The condition of the Supreme Court is pitiable, and yet those old
fools hold on with a tenacity that is most discouraging.

—President William Howard Taft

I am too young in spirit [to retire].
—Associate Justice David J. Brewer

The departure of Justice Stephen J. Field had an important effect on the subse-
quent decision making of his colleagues over their own tenures. Field’s determi-
nation to hang on to his seat past his ability to effectively participate in the work
of the Court caused a temporary suspension of the effects of the Evarts Act. In
stark contrast to Field’s unwillingness to leave, the three justices who departed
after him all planned their retirements, and it is likely that Field’s case influ-
enced their thinking. Having witnessed firsthand the institutional harm and the
burdens of additional workload that Field caused them, they were likely deter-
mined to leave sooner rather than later. This superannuation effect seems to
have also taken place nearly a century later. After Justice William O. Douglas’s
controversial departure, every justice who served with him retired before pub-
licly harming the Court and burdening his colleagues with additional work.

While Horace Gray died in office shortly before his retirement took
effect, George Shiras, Jr., and Henry B. Brown voluntarily departed shortly
after becoming eligible. Field’s instructiveness was short-lived however, ulti-
mately trumped by the institutional structures of the Evarts Act. After
Brown’s retirement in 1906, seven successive justices either died or became
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disabled. In fact, there was not another voluntary retirement until 1922. In the
forty-one-year period between Noah Swayne’s retirement in 1881 and
William R. Day’s retirement in 1922, only three justices (Field, Shiras, and
Brown) voluntarily retired from the Supreme Court, while nineteen died or
became disabled in office. With the exception of Field, politics played little or
no role in these departures.

THE FIELD EFFECT

STEPHEN J. FIELD

Toward the end of his tenure on the Court, Justice Field often had difficulty
reaching his seat on the bench. When concerned friends and associates
queried him on his health, he replied, “I don’t write my opinions with my leg.”1

The inevitable rumors of Field’s impending departure began circulating as he
approached age seventy. In 1885, it was said that he would retire before the
1888 presidential election, thereby allowing President Grover Cleveland to
nominate a Democrat. Field was to spend his remaining years writing his
memoirs. This partisan prediction proved incorrect and Field remained in his
place. It was said that Field did not retire because of the personal animosity
that had developed between him and the president. When Benjamin Harri-
son was elected president in 1888, another rumor circulated that Field had
gotten into an argument with Harrison and would, therefore, remain on the
bench until the next election. When Cleveland was returned to the White
House in 1892, Field decided to wait through yet another presidential term.
Some of Washington’s social elite felt that the Justice’s wife did not want to
lose her social status and may have put pressure on her husband to remain in
office. More rumors began circulating that Field intended to remain on the
bench until he broke the record for tenure held by John Marshall, who had
served for thirty-four years and five months.

Chief Justice Fuller had been assigning fewer and fewer opinions to Field
as the years, and Field’s mental decline, progressed.2 Through 1888, Field had
written anywhere from twenty-five to thirty opinions of the Court per Term.
In 1889, he authored eighteen opinions and only four in 1895. By the 1896
Term, it was clear to the other Justices that Field could no longer adequately
perform this function. Chief Justice Fuller may have approached Field about
stepping down and when the justice refused, Fuller no longer assigned any
opinions to him. Field responded to the Chief:

I return to you the enclosed memorandum of the cases assigned to
the different Justices made yesterday. I do not care to retain any
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memorandum of assignment of cases where none are assigned to
myself. I do not know and shall not ask the reason that no cases have
been assigned to me within the past six months.3

In July 1896, Senator Stephen M. White wrote:

I regard it as entirely improbable that there will be any successor to
Judge Field during the present administration. I was in San Fran-
cisco a few days ago and made special inquiry, but failed to find any
justification for the very positive statements of the newspapers. Judge
Field is, no doubt, weak physically, and perhaps, is not as active men-
tally as was once the case, though his mind is still clear and he can
write as strong opinions as ever, though I do not think he can do as
much work as formerly. Indeed, his vitality and intellectuality are
astonishing when we take his age into consideration. The comments
made by the newspapers will not tend to accelerate his retirement.4

During the winter months of the 1896–1897 Term, Field began to
exhibit mental lapses. During oral argument, he asked questions that showed
he was unable to follow the argument being presented. Moments of lucidity
were followed by trancelike states. It was said that he forgot how he voted on
cases and his colleagues found it increasingly necessary to help jar his mem-
ory. In his book on the Supreme Court, Charles Evans Hughes described the
Court’s response to Field’s visibly worsening condition:

Justice Field tarried too long on the bench . . . I heard Justice Har-
lan tell of the anxiety which the Court had felt because of the con-
dition of Justice Field. It occurred to the other members of the
Court that Justice Field had served on a committee which waited
upon Justice Grier to suggest his retirement, and it was thought that
recalling that to his memory might aid him to decide to retire. Jus-
tice Harlan was deputed to make the suggestion. He went over to
Justice Field, who was sitting alone on a settee in the robing room
apparently oblivious of his surroundings, and after arousing him
gradually approached the question, asking if he did not recall how
anxious the Court had become with respect to Justice Grier’s condi-
tion and the feeling of the other justices that in his own interest and
in that of the Court he should give up his work. Justice Harlan
asked if Justice Field did not remember what had been said to Jus-
tice Grier on that occasion. The old man listened, gradually became
alert and finally, with his eyes blazing with the old fire of youth, he
burst out:
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‘Yes! And a dirtier day’s work I never did in my life!’
That was the end of that effort of the brethren of the Court to

induce Justice Field’s retirement.5

President-elect William McKinley selected Judge Joseph McKenna, of
Field’s home state of California, to be the attorney general in McKinley’s
incoming administration. Justice David J. Brewer, Field’s nephew, was said to
have brokered an agreement between the president and Field whereby
McKenna would be nominated to the Court once Field departed.6 The chief
justice and Justice Brewer called on Justice Field’s brother to travel to Wash-
ington and persuade the justice to step down. The plan worked and Justice
Field’s brother secured the written resignation and delivered it to the chief and
Justice Brewer for presentation to the president. Field wanted to make sure that
the resignation would not take effect until after August 16, 1897, so that he
might surpass Marshall’s tenure. He selected December 1, 1897 as the day he
would officially depart. The next day, Justice Field wrote the chief, “I shall be
entirely content to abide by whatever you and Judge Brewer may decide to do.”7

Fuller and Brewer immediately presented Field’s resignation to the presi-
dent. The chief wrote Field the next day about his impending retirement, “Nei-
ther the President nor ourselves will give publicity to the fact.”8 During the sum-
mer recess, however, Justice Field vacillated. In August, Justice Brewer wrote to
the chief justice about his wavering uncle and the delicacy of the situation:

I have . . . received a letter from Uncle Henry in which he says he has
just returned from a visit to Uncle Stephen & that the latter is so much
better physically that he talks of another year’s work on the bench, inti-
mated that you wish it, & expects me to insist upon it as a personal
matter. Uncle Henry wishes me to write to the Judge, but I do not pro-
pose to do so. I can do more by talking to him when the time demands
it. You may hear from the Judge on the matter—I did think of writing
to the President & stating the situation & suggesting that he write to
the Judge accepting the resignation, complimenting him on his long
service & expressing a desire to consult with him about his successor.
A little flattery like this might prevent any attempt to withdraw his
resignation or any feeling of bitterness at retiring. Perhaps however the
less said or done the better. It may only call his attention to the matter
& suggest the doing of that which ought not to be done.9

Field seemed to have accepted his retirement as the members of the
Court assembled in Washington for the start of the new Term. Field began
work on a public statement about his impending departure and his long ser-
vice on the bench. On October 4, Justice Harlan wrote the chief:
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I called last week to see Justice Field and in the course of the con-
versation he said that he talked with you & that he was preparing a
letter to the court. He expressed a wish that I should see it when pre-
pared & make suggestions.

I supposed that would be the last of the matter. But this morn-
ing he sent for me & read what he had prepared, most of it in print.
He finally pressed for suggestions when I said to him that in my
judgment it was too long & had too many references to his own
opinions. As it is it will not do at all. Having said that he had con-
sulted yourself and Brewer about his letter to the President, I advised
him to consult you two & take your judgment. If he brings to you the
letter he read to me it will be seen at once that it will not do. I spoke
frankly to him in order to make your work the easier. He does not
know that you and I talked.10

The same day, Fuller wrote his wife, “Judge Field bothers me a good deal.
I am going to see him this afternoon. He is physically better and that is all that
can be said.”11 The Chief worked at length with Field on his farewell state-
ment. On October 12, Field sent the letter to his colleagues informing them,
and the public at large, of his decision to retire. He remarked that he was
appointed by President Lincoln and that he had sat with Justice Wayne who
had sat with Chief Justice John Marshall who was appointed in 1801, “bind-
ing into unity nearly an entire century of the life of this court.” 12

Like a number of his colleagues before him, Justice Field found it diffi-
cult later in life to step down. Field’s reasons for remaining past his usefulness
are mixed. Though politics seems to have played some role, Field was clearly
bent on surpassing Marshall’s record for tenure. As Field’s mental capacity
began to decline, he probably had difficulty grasping the institutional burden
he was placing on his colleagues by remaining in his place. Unlike others,
Field never gave any indication that he planned to retire at some point.
Indeed, he had sat on the Court for six years before the first retirement pro-
vision was enacted in 1869 and like his colleagues from the previous era, Field
probably saw little reason to step down.

HORACE GRAY

In 1897, Justice Horace Gray’s health slowly began to decline.13 He went from
authoring an average of twenty-five opinions per Term to only thirteen, the
lowest total of any of his colleagues.14 President McKinley began planning for
Gray’s possible successor. Gray became eligible to retire on his seventieth
birthday in 1898 but chose to remain on the bench. At age seventy-four, his
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health was in steady decline. He missed the first three weeks of the
1901–1902 Term and in February 1902, he suffered a stroke that left him par-
tially paralyzed. Chief Justice Fuller wrote, “He will be seventy-five on Mon-
day & at that age recuperation is slow.”15 Gray missed the rest of the Term,
increasing the work for his colleagues. The chief justice said it was the hard-
est year since he had been on the Court. On July 9, 1902, Gray submitted his
resignation contingent upon the confirmation of his successor, but died in
office on September 15, 1902, before Oliver Wendell Holmes could be con-
firmed by the Senate.16

GEORGE SHIRAS AND HENRY BROWN

Gray’s behavior provides a sharp contrast to the departures of his colleagues
Shiras and Brown, both of whom sought to protect the Court from the
increased burden placed on it by disabled justices such as Gray. Shiras had
once headed a committee to suggest retirement to a prominent judge in Pitts-
burgh, and had since planned to leave the court upon being eligible for the
retirement act and still in full control of his faculties. He retired on February
23, 1903, at the age of 71, explaining to a friend:

My resignation was not the result of a sudden impulse, nor because
I found myself unfit for further service as a judge, but was the car-
rying out of a resolution, formed when I was appointed to the
Supreme Court in July, 1892, to retire when I should have reached
the age of seventy.17

Long before he was eligible for retirement, Justice Brown announced that
he would leave the Court at the end of the 1905–1906 Term in accordance
with the 1869 Retirement Act. His failing eyesight undoubtedly made the
decision easier. Since 1903, he had written only half as many opinions per
Term as in previous years.18 He later explained his thinking about retirement:

On my seventieth birthday, and after a service of fifteen years and a
half (precisely the length of my service upon the District Bench), I
tendered my resignation to President Roosevelt, to take effect at the
end of the term. I took this action in pursuance of a resolution I had
made thirty-one years before when first appointed to the Bench. I
had always regarded the Act of Congress permitting a retirement
upon a full salary a most beneficent piece of legislation, and have
only wondered that more judges have not availed themselves of it. I
have noticed that while many, if not most, judges made the age of
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seventy, very few who remain upon the bench survive another
decade. During that decade the work of the Supreme Court tells
heavily upon the physique of its members, and sometimes incapaci-
tates them before they are aware of it themselves.

In addition to this I had always taken the ground that the coun-
try was entitled to the services of judges in the full possession of their
faculties, and as my sight had already begun to fail, I took it as a gen-
tle intimation that I ought to give place to another.19

Brown went on to explain how personal reasons had kept three of his col-
leagues from retiring when eligible. He cited fear of mental disability, loss of
prestige, and loss of social status as reasons for remaining on the bench:

I never have enjoyed life more, and I think the stories that are often
heard about men collapsing when they leave the Bench are all non-
sense. Of the four men of our Court who lost their minds, all of them
lost them while they were still upon the Bench, while the four who
left the Bench in sound condition, not one of them showed symp-
toms of mental weakness until their deaths.20 There are now three
competent to retire, but no one will do so.21 Brother Brewer always
declared that he would leave the Bench at seventy, but he pretends
now that he is afraid that he will lose his mind if he does so. But I
think there is much better reason than that for his remaining on the
Bench. No one of them likes to take a back seat. Besides that, the
wives cut an important figure, and, of course, they are always opposed
to it. I think their fears are groundless, but I do not like to express to
them my opinion upon the subject of retirement.

I may say that time does not hang heavily on my hands; that I
have not been busier for fifteen years, though, of course, I do not
work hard . . . If the question were left to me, I think I should vote
that a comfortable old age is the happiest period of one’s life.22

EVARTS ACT REDUX

The Field effect was short-lived. While Justices Gray, Shiras, and Brown had
made plans for retirement, at least in part, due to their first hand experience
with Justice Field lingering past his usefulness, the others that served with
Field did not. The institutional changes brought about by the Evarts Act, such
as the abolition of circuit-riding and the discretionary docket and compara-
tively low caseloads, once again helped push personal concerns to the fore. Jus-
tices enjoyed their work, some had a fear of mental decline and death, and
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most felt that as long as they were not burdening their colleagues, which was
difficult to do in a time of reduced caseloads, there simply was no reason to
step down. Also, any inducement the retirement provision may have had for
the justices to engage in succession politics was countered by the improved
working conditions set in place by the Evarts Act.

RUFUS PECKHAM AND DAVID J. BREWER

Justice Peckham became eligible for retirement on November 8, 1908, but
chose to remain on the bench as he was still fairly productive.23 Nearly a
year later, Peckham became ill. Attorney General Wickersham wrote Pres-
ident Taft:

Justice White drew me aside just before the Court opened this
morning and told me in the strictest confidence to be shared only
with you that Justice Peckham’s illness is angina pectoris, and that
the end may come at any time. He says that the Justice has no idea
that he is seriously ill. But, he said, ‘the condition of this Court is
such that any vacancy which occurs ought to be filled at the earliest
moment and I want the President to know of this impending event.
So that he may have all the more time to think of a successor.’ He
again asked me not to bring any important cause before the Court as
at present constituted.24

Shortly thereafter, Peckham died in office on October 24, 1909.
Justice David J. Brewer’s health had been slowly declining since at least

1900. A member of the Brewer family remarked that the justice’s wife
“Emma is determined David shall not give Roosevelt a chance to name
David’s successor.”25 As he approached age seventy, he informed his wife
that he would be eligible to continue drawing his salary “and do no more
work for the balance of my life.” His wife responded that he would find it
impossible to do so.26 A few weeks before his seventieth birthday, he
announced that he would not retire, “I am too young in spirit. I look ahead
with hope, with optimism, with faith in the happy future of our country.”27

Despite Brewer’s optimism, his opinion output began to decline and his col-
leagues were forced to pick up the slack.28 President Taft, writing to then cir-
cuit Judge Horace Lurton, remarked on the infirmities of Justice Brewer and
his colleagues:

The condition of the Supreme Court is pitiable, and yet those old
fools hold on with a tenacity that is most discouraging. Really the
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Chief Justice (Fuller) is almost senile; Harlan does no work; Brewer
is so deaf that he cannot hear and has got beyond the point of com-
monest accuracy in writing his opinions; Brewer and Harlan sleep
almost through all the arguments. I don’t know what can be done. It
is most discouraging to the active men on the bench.

It is an outrage that the four men on the bench who are over sev-
enty should continue there and thus throw the work and responsibil-
ity on the other five. This is the occasion of Moody’s illness. It is with
difficulty that I can restrain myself from making such a statement in
my annual message.29

After twenty years on the Court, Justice Brewer died on March 28, 1910, at
the age of seventy-three.

MELVILLE WESTON FULLER AND WILLIAM MOODY

In 1892, Chief Justice Fuller was asked by President-elect Grover Cleveland
to resign from the Court and head his new cabinet as Secretary of State. After
thinking it over for a few days, Fuller wrote Cleveland:

I have given the subject of our recent conversation the most serious
consideration. I was bound to do this on account of its importance in
every way, and the more in view of my sincere attachment to you per-
sonally, and my earnest desire for the success of your Administration
for the sake of the party and your own. And the result is that I must
ask you to allow me to decline the great place you were kind enough
to wish me to accept. I am convinced that the effect of the resigna-
tion of the Chief Justice under such circumstances would be dis-
tinctly injurious to the court. The surrender of the highest judicial
office in the world for a political position, even though so eminent,
would tend to detract from the dignity and weight of the tribunal.
We cannot afford this.

Again, a change in the head of the court, situated as it is at this
juncture, would inevitably involve delay to some extent in the trans-
action of its business, and invite criticism, which however transitory,
it would be the part of wisdom to avoid.

So far as I myself am concerned, I also think the effect would be
unfortunate, though I admit that in the face of imperative duty,
purely personal considerations should give way. I am fond of the
work of the Chief Justiceship. It is arduous, but nothing is truer than
that ‘the labor we delight in physics pain.’
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I am deeply sensible of the confidence you repose in me, and it
is difficult to decline doing as you would like, but I am clear that I
am right on every ground in the conclusion to which I have come.30

As Fuller approached his seventieth birthday, and retirement eligibility,
newspaper reports, fueled by Theodore Roosevelt’s White House, speculated
on Fuller’s possible departure. A number of newspapers reported, “The sug-
gestion is made that Chief Justice Fuller may soon wish to retire and that
Governor Taft would be a suitable man for the vacancy.”31 Such newspaper
speculation soon became commonplace and the chief remarked to Justice
Holmes, “I am not to be paragraphed out of my place.”32 Though the chief jus-
tice turned seventy in 1903, he never contemplated retiring. His friends were
alarmed at the reports and wrote to the chief expressing their concerns. For-
mer President Grover Cleveland wrote Judge William L. Putnam, “I wonder
if there is anything in the talk of Chief Justice Fuller’s retirement . . . I don’t
know what the Court will come to unless a little more strength is vouchsafed
in new appointments.”33 Putnam wrote the Chief regarding Cleveland’s letter
and after reading an article in Harper’s Weekly that suggested Fuller’s retire-
ment would be a misfortune:

Mr. Cleveland wrote me about the rumors and he was evidently
somewhat disturbed by them. I was gratified to reply to him that
your health never seemed better than when I met you at Boston last
Autumn, and that I was assured that it was still most excellent and
further that I did not credit that there was any reason to fear the
occurrence of the rumored catastrophe.34

Fuller assured his friends that he had no plans to leave the Court. When
asked if he would step down, he often related a story about his grandfather,
Chief Judge Weston of Maine, who, when asked if he knew when Federal
Judge Ware would resign, replied, “In my opinion Judge Ware will resign
when it pleases God.” Grover Cleveland responded:

Of all men in the world I ought to be the last to believe what I read
in the newspapers; but somehow I connected what I read there about
your retiring with something I heard about your having rheumatism
and thought it not amiss to refer to the rumor when writing to Judge
Putnam feeling assured he would know if there was anything in it.
When I heard from him I put the report where it belongs—among
newspaper canards—Since that time I have recovered for good, my
place among those who believe you should only ‘resign when it
pleases God.’35
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As Roosevelt’s presidency was nearing its end, rumors again circulated
that the Chief would step down. Roosevelt chose William Howard Taft to be
his successor in the White House, but Taft preferred the chief justiceship. Taft
wrote to his wife, “If the Chief Justice would retire, how simple everything
would become.”36 Justice Holmes spoke to Fuller about the rumors and the
next day the chief wrote:

Dear Holmes, thank you very much for your expressions yesterday of
the hope that I would not yield to newspaper paragraphs & retire—
Of course I won’t—But I am glad to be assured that my brethren see
no particular reason why I should.37

A few months later in November 1906, Fuller received a letter from S. S.
Gregory who had spoken with Attorney General William H. Moody about
the rumors of Fuller’s departure. Gregory wrote that Moody “referred to the
newspaper talk about the likelihood that you might retire and then said with
emphasis that there was no reason why you should—that none of the mem-
bers of the Court asked you to, that you discharged the duties of your office
in a most admirable manner.”38 It is interesting to note how involved former
President Cleveland was in Fuller’s departure decision. He had nominated
Fuller for the chief justiceship and like many presidents, enjoyed continuing
influence and a kind of immortality through his judicial appointments. Were
Fuller to step down, Cleveland’s influence, however indirect, would go with
him. In 1907, Cleveland wrote the Chief:

Remembering how a few years ago you quieted my apprehen-
sions . . . by relating the Maine story of a man who would only
retire . . . ‘when God willed,’ I am fervently praying every day that
God’s will may be long postponed and that you will continue to await
it. I am not sure that you feel as deeply as some of your countrymen
the importance to our country of your resignation to divine disposi-
tion in this matter.39

In 1908, retired Justice Shiras wrote Fuller, “It is to be hoped that there
will be no occasion for any change in the personnel of the Supreme Court. On
this delicate subject I need say no more.”40 That same year, Elihu Root
remarked that the Chief would “stay indefinitely. They will have to shoot him
on the day of judgment.”41

By 1909, it appeared that Fuller’s mental health was declining. When
Fuller administered the oath of office to President Taft in March, 1909, Taft
said that the Chief made him swear to “execute” rather than support and
defend the Constitution. Taft wrote to Circuit Judge Horace Lurton in May,
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1909, “Really, the Chief Justice is almost senile.”42 Contrary to Taft’s charac-
terization, the last opinions written by Fuller during the 1909–1910 Term
show no signs of mental fatigue. A little over three months after Justice
Brewer’s death, Chief Justice Fuller also died. He served for twenty-two years
on the bench. Justice Holmes wrote:

The Chief died at just the right moment, for during the last term he
had begun to show his age in his administrative work, I thought, and
I was doubting whether I ought to speak to his family, as they relied
on me.43

I never thought the time had come when it would be well for
him to resign until last term, when he seemed less rapid and certain
than heretofore. I was beginning to worry when the solution came at
the ideal moment.44

Justice Moody resigned on November 20, 1910, at age fifty-six, less
than four years after his appointment to the Court. Moody was effectively
through on the Court by the start of the 1908–1909 Term due to incapaci-
tating acute rheumatism, but officially stayed on until Congress passed leg-
islation giving him special retirement benefits, just as they were forced to do
for Ward Hunt.

JOHN MARSHALL HARLAN I: UNTIL I DIE

Justice Harlan periodically considered the issue of retirement over the years,
writing his colleagues and friends about the matter. Like many justices, he
changed his mind as he grew older, from pledging never to step down to con-
sidering leaving if and when he became unable to contribute to the Court as
he should. In all his references to the subject, he never once expressed a par-
tisan motive. His concerns were personal and institutional. He was concerned
with being able to physically and mentally keep up with his share of the
Court’s work, with Congress’s schedule for confirming a possible successor,
and with his own occupational happiness. In 1892, Harlan wrote William
Howard Taft about the possibility of Justice Field’s departure:

I think you can rely upon it that he will not retire until he makes a
permanent removal to the Field cemetery at Stockbridge, MA. In
this I think he will be right. I cannot understand how anybody would
wish to retire from his regular work after he has become too old to
pursue any other course of life with comfort. My own conclusion,
long ago formed, is to stay at my post on the Bench until I die.45
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In 1893, he said that a law school professorship with a pension was a
position for which he would be “greatly tempted to surrender my present
position . . . I could imagine nothing more agreeable to me than to spend the
balance of my life in that sort of work.”46 In December 1898, Harlan wrote
the Chief:

Let me celebrate the 21st anniversary of my judicial life by a slight
growl.

Two Saturdays in succession you have not assigned to me any
case but have assigned cases and important ones to Justice Gray. I
was in the majority in each case assigned to him.

I fear that you have the impression that my health is failing
while that of Justice Gray is vigorous. I hope his is on the mend.47 I
know I am in good health and wish to do my full share of the work.
The cases on my hands to be written are not as many in number as
in the case of some others.

Now tear this up & think no more of the growl.48

In 1906, he wrote, “My inclination is to retire.” He continued, however,
speaking of his desire “to participate in the decision of some great questions
which will confront the court within the next five years.”

Of course, the question would be easy of solution if I was physically
or mentally incompetent to meet the requirements of my position.
This is a matter which could not be referred to myself alone. Ordi-
narily, an old man will not recognize the fact that he is steadily
going down the hill. If my judgment of the subject is to be trusted,
I am physically equal to my judicial work, although I know that I am
not as Keen for it as I was a few years ago. Many friends—in per-
fect good faith I do not doubt—have assured me that my opinions
of last term are as clear and rigorous as any I have written, and that
is the judgment of the profession. They urge me to stand, and not
to think of retiring.

So you see, the question is up to me, and I must take the respon-
sibility of deciding it. When I think of the matter at all, five dates
come up for retiring: 1. On the 10th of December next, when I shall
have been on the bench twenty-nine years: 2. December 23rd, when
I shall be married fifty years: 3. March 4th 1907, so as to enable Con-
gress to confirm the nomination of my successor: 4. At the end of
next term, June 1st 1907, when I will be, if alive, 74 years of age: 5.
December 10th 1907, when I shall have been on duty thirty years. To
put all those dates aside would mean that I would remain on duty
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until death removed me. My sons say, stick! They assure me that
when the time comes that I should retire, for the benefit of the pub-
lic, they will tell me frankly.

The general question has occurred to me, and doubtless will
to you, whether, all things considered, it is not best for a Judge, to
have it asked why he retired, than why the old man did not retire,
and give way for one younger or more vigorous in health. Let me
say that I am myself conscious of failing in several respects. I can-
not endure physical labors as well as I did a few years ago—my
capacity to concentrate my reasoning faculties and hold them
steadily and continuously on the work in hand and my memory of
dates, names and people is . . . not quite what they were. Yet, gen-
erally, I feel that I am almost as competent for mental work as I
ever was.49

Harlan related similar concerns to Taft, then Secretary of War, who wrote
to Attorney General William H. Moody, “I think the President has heard
from Harlan, but in a very indefinite way, and with an indication that Harlan
wishes to decide himself when the public interest will permit his retirement. I
am inclined to think that the old man wants to hang on.”50 Later that month,
Taft wrote Moody again, this time drawing a different conclusion regarding
Harlan’s intentions, “I think Harlan is going to retire. He has not been well
this summer, and the appointment of James [to the Interstate Commerce
Commission] I think has reconciled him to leaving.”51

The next year, however, Harlan remarked to a friend that he would not
retire, “I have now no purpose to ‘lay down the shovel and the hoe’ of judicial
life. I must move ahead in the course of life, and calmly await the end, which
cannot, in the nature of things, be very far off.”52 On October 14, 1911, Jus-
tice Harlan died suddenly from pneumonia brought about by acute bronchi-
tis.53 His death came over five years after he recognized the beginnings of his
own mental decline. The 1869 Retirement Act had no bearing on his decision
to remain in his place. It is likely that Harlan did not retire because he felt that
he was not yet institutionally harming the Court and feared that his departure
would hasten his mental decline and bring about an early death. As such,
Harlan’s case is instructive in demonstrating the weakness of the first retire-
ment provision.

HORACE LURTON AND LUCIOUS Q. C. LAMAR

Justice Lurton became eligible to retire on February 26, 1914, when he turned
seventy. Even though he had only been on the Supreme Court for four years,
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Lurton had served on the Federal Court of Appeals from 1893 to 1909. In
accordance with the 1909 and 1911 amendments to the retirement act, Lur-
ton was eligible to retire with full salary since he had been a federal judge for
over ten years. He chose to remain on the Court, however, and died five
months later on July 12, 1914. There is no evidence to suggest that Lurton
remained in his place for partisan reasons.

In September 1915, Justice Lamar became ill. He dictated a letter about
his condition to Chief Justice White mentioning his concern for the addi-
tional work his absence would cause for his colleagues:

I left Washington very much under the weather, and have been in the
hands of the doctors all the summer. I did not write you, because I
did not wish to worry you. But now that I am much worse, I prefer
that you should hear from me, instead of from the papers, what my
condition is.

When I got here, the doctor found that for years, unknown to
myself, I had been suffering from considerable enlargement of the
heart. That, in connection with high blood pressure, made it neces-
sary for me to take the baths. They seemed to benefit me very much,
and to reduce the pressure. Yesterday I had what I thought was a
stroke, but which he says was a clogging of some of the veins in the
brain, which has resulted in a numbing, or partial paralysis of the left
leg and arm.

I am now in bed and suffering great inconvenience, but no acute
pain. The doctor talks more encouragingly than I feel, and says that
he thinks I can be up and about within a week or two. I am not so
sure as he seems to be; but inexpressibly mortified at what seems to
me to be helpless—and I fear will be useless—days for the remain-
der of a short life. Of course the prime regret is the fear that my inca-
pacity will put more work upon others who are already carrying
tremendously heavy burdens . . .

I write with perfect frankness, because I felt that you should
know the very worst, and should learn it from me, rather than from
any one else. I have been silent as long as I have because I had the
most encouraging reports from my doctors; and until this last inci-
dent, I myself expected to go back to Washington stronger than
when I came, and as well fitted to work as ever before.54

Lamar was ineligible to retire as he had only been on the Court for five
and a half years. Though Lamar initially improved and returned to Wash-
ington, he was unable to resume his work on the Court. He died on Janu-
ary 2, 1916.
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CHARLES EVANS HUGHES

In 1912, the Republican Party was split between the factions supporting
William Howard Taft and those supporting Theodore Roosevelt. Justice
Charles Evans Hughes was mentioned by many, including Taft, as a possible
candidate that both sides could support for the presidential nomination.
When the question of a possible candidacy was posed to the Justice, he
emphatically declined the use of his name. He wrote Elihu Root, chair of the
Republican National Convention:

I am informed that, notwithstanding my published statement, efforts
are being made to bring about my nomination. It should be under-
stood, not only that this use of my name is unauthorized, but that,
whatever the result, my decision will not be changed. The highest
service that I can render in this difficult situation is to do all in my
power to have it firmly established that a Justice of the Supreme
Court is not available for political candidacy. The Supreme Court
must be kept out of politics. I must add, to avoid all possible misun-
derstanding, that, even if nominated, I should decline.55

Taft won the nomination, but lost the election to Woodrow Wilson. Two
years later, Hughes’s name was again mentioned as the compromise candi-
date for the 1916 Republican nomination. He was again emphatic in his
reply to former New Jersey Governor Edward C. Stokes’s query about a pos-
sible candidacy:

It seems to me very clear that, as a member of the Supreme Court, I
have no right to be a candidate, either openly or passively. I cannot
remain working here and hold an equivocal position before the coun-
try. I must, therefore, ask that no steps be taken to bring my name
before the convention.56

Hughes’s reaction to a possible candidacy stands in stark contrast to ear-
lier justices such as John McLean who actively campaigned from the bench.
The increased prestige of the Court and the rise of the national press have no
doubt contributed to the changing attitudes of the justices toward campaign-
ing. Indeed, early in his tenure as a justice, William O. Douglas acted much
as Hughes did to discourage moves to nominate him for the presidency.

As the 1916 Republican convention neared, efforts to advance Hughes’s
candidacy intensified. Though it was widely recognized that Hughes was not
actively seeking the nomination and was indeed working hard to squelch it,
the movement for his candidacy continued to build. William Howard Taft
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wrote him a long, confidential letter emphasizing “responsibility,” “duty,” and
“sacrifice” that Hughes must make for the good of the nation.57 Even his col-
leagues on the Court felt that it would be his duty to run if asked. Justice Van
Devanter was sympathetic to Hughes’s efforts to keep his name from being
used, and added, “But if they should nominate you nevertheless, I think you
could not rightly decline.”58 Chief Justice White expressed similar senti-
ments.59 In the months leading up to the convention, Hughes remained pub-
licly silent on his possible candidacy, causing many to believe that he would
accept if nominated. Many recalled how he had flatly said no in 1912, but
made no such statement now.

Just before the start of the convention, Chief Justice White paid a visit to
Hughes. “Before you decide on what course you will take,” White said, “I feel
that you should know that I am going to retire and that if you do not resign
you will succeed me.” Hughes was startled and replied, “Why, President Wil-
son would never appoint me Chief Justice!” “Well,” White answered, “he
wouldn’t appoint anyone else, as I happen to know.”60 Hughes was shocked by
the chief ’s message. Hughes concluded that White must have spoken with
Wilson about the situation.61 He also realized that if he agreed not to run and
was subsequently nominated by Wilson to be chief, the public would clearly
see it as a political deal. He informed White that he would follow his con-
science and disregard what the chief had told him.

At the convention, Hughes won the Republican nomination. He decided
to disregard his personal wishes and bow to patriotic duty. On June 10, 1916,
he sent his resignation letter to President Wilson and wired the convention:

I have not desired the nomination. I have wished to remain on the
bench. But in this critical period in our national history, I recog-
nize that it is your right to summon and that it is my paramount
duty to respond.62

For the first time in history, a major party had taken a presidential candidate
from the Supreme Court. Justice Holmes wrote, “It was not preference but sim-
ply and solely, as I believe, a sense of duty that led Hughes to accept the nomi-
nation.”63 Justice William R. Day wrote Hughes, “In your case the office has
indeed sought the man, and your own conduct through all the trying months just
past has been honorable and dignified.”64 Hughes remarked to a friend:

I did not want to leave the Bench and I dreaded more than I can tell
you the sort of activity in which I am now engaged. If there had been
an honorable way out I should have taken that way. But under the
conditions that existed I felt that I had no alternative and that I must
do my best in the work to which I was summoned.65
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On election night, Hughes went to bed believing he was president-elect.
Late returns from California, however, resulted in a close victory for Wilson.
Hughes returned to private practice in New York City and subsequently
served as secretary of state from 1921 to 1925 and as a judge of the World
Court from 1926 to 1930. He returned to the U.S. Supreme Court as chief
justice in 1930, much like John Rutledge had done in the Court’s early years.
Unlike Rutledge, however, Hughes was confirmed by the Senate and served
for many years as Chief.

EDWARD D. WHITE

According to a letter from Justice Holmes, it seems that Associate Justice White
contemplated leaving the Court before his elevation to chief justice. Holmes
wrote in 1912, “I wouldn’t do much more than walk across the street to be called
chief justice instead of Justice—though I think the difference has affected the
present incumbent. I no longer hear him wishing that he could retire!”66

Chief Justice White developed cataracts toward the end of his tenure on
the Court and had to rely on memorizing voices to recall who was speaking
to him. Rumors of his impending retirement began to circulate. In January
1914, Sir Frederick Pollock wrote Justice Holmes, “I see a story about your
Chief retiring and Taft succeeding him. But why should White want to go?
And how about the cost of reconstructing your bench?”67 William Howard
Taft had elevated White to the chief justiceship and it was no secret that the
ex-president coveted the position himself. Unfortunately, Holmes never
replied to Pollock’s query. White turned seventy in November 1915, five years
after being appointed chief. Though he was now eligible to retire, he remained
in his place. In 1916, he told Justice Hughes that he planned to retire and that
if Hughes would not run for the presidency and remain on the Court, he
would be his successor. Hughes, of course, did run and White remained chief.

White was deeply troubled about World War I and it hindered his work.
By the close of the 1917 Term, the Court was functioning poorly. The
increasing workload was becoming more and more of a factor as the Court
struggled to keep up with the rising docket. White’s increasing gloom was
beginning to take a toll. White remarked, “We pulled through the term and
I’m trying to pack up and get away. God help us across the waters. It grows
very dark to me, but . . . we will lick them yet.”68 On March 26, 1921, Taft
went to see White and wrote of the encounter to a friend, “He said nothing
about retiring. He spoke of his illness. He said he could still read, though he
had a cataract, and he complained of the burden of work he had . . . and he
bemoaned the critical nature of that work and the dangers that might arise
from wrong decisions.”69
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Doctors advised White that an operation on his bladder was needed.
Though he initially postponed it citing the work of the Court, he entered the
hospital in May 1921. Justice Holmes wrote:

I have never greatly admired the Chief ’s mode of writing—for vari-
ous reasons that I won’t go into—but the poor old boy is the object
of nothing but sympathy just now. He has stuck to his work (I think
unwisely) in the face of illness—cataracts on his eyes that have
blinded one of them, and very great deafness. But he has gone to the
hospital and was to have an operation performed at 11:30 A.M. today,
I was told (not on his eyes). I hope that it is not serious but feel no
assurance till I hear the result. His infirmities have made the work
harder for others, and I imagine that he has suffered much more than
he has told.70

The operation did not succeed and Chief Justice White died on May 19,
1921. Republican President Harding nominated former President Taft to the
chief justiceship, just as Taft had hoped. Holmes speculated as to why White
delayed his operation: “I cannot judge whether his delaying any operation was
due to determination to not give the appointment to Wilson or to love of the
office or to mistaken sense of duty—possibly all combined. For I think he
loved the office as an end in itself.”71

INCREASED CASELOADS:
BOWING TO THE INEVITABLE

Beginning with Chief Justice White’s death in 1921, the Court experienced a
number of departures. In a period of a year and a half, four justices departed
and a new Chief Justice was appointed, prompting Justice Holmes to observe:

The new men all impress me favorably though I don’t expect to be
astonished. The meetings are perhaps pleasanter than I ever have
known them—thanks largely to the C. J. but also to the disappear-
ance of men with the habit of some of our older generation, that
regarded a difference of opinion as a cockfight and often left a good
deal to be desired in point of manners.72

As the third era began to wane, retirements once again became more
common. Five of the last six justices departing between 1922 and 1932
retired. Just as the shrinking docket had made retirement less attractive after
the Evarts Act in 1891, the gradual rise in the Court’s docket beginning in
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1900, and reaching new heights beginning in 1920, had an impact in the
opposite direction. With increased caseloads, each justice played a more cru-
cial role in the Court’s overall workload. Declining justices, who had the lux-
ury of remaining on the bench when dockets were low, now felt institutional
and public even pressure to step down. This resulted in increased retirements.

The last three retirements, those of Joseph McKenna, William Howard
Taft, and Oliver Wendell Holmes, provide sharp contrasts in the departure
decision-making process. McKenna’s blindness to his own decline, Taft’s
political maneuvering, and Holmes’s remarkable effectiveness long after his
retirement eligibility, provide important lessons for considering whether the
departure power is rightly lodged solely in the hands of the individual justice.

JOHN HESSIN CLARKE

Justice Clarke was unhappy on the Court and spoke with his friends for
over a year about resigning. He was upset with Justice Willis Van Devan-
ter’s unremitting and open anti-Semitism. Within twelve months, both his
sisters died of heart failure. Clarke had also recently witnessed the decline
of Chief Justice White. Like White, Clarke’s hearing was beginning to go,
and he seemed to his colleagues to be depressed since the passing of his sis-
ters. He explained to Chief Justice Taft and Justice Van Devanter that he
wished, “to get acquainted with my own soul before it parts from my
body.”73 He was increasingly frustrated that his position as a justice kept
him from being able to speak out on the issues of the day.74 Clarke was
wealthy and felt it dishonorable for someone of means to continue receiv-
ing public support once his service ended. Accordingly, he said that he
wished to resign his seat before reaching retirement eligibility.75 On Sep-
tember 18, 1922, Clarke resigned at the age of sixty-five saying that he
wanted to have the “strength sufficient to take up other duties.”76 He
explained in his letter to President Harding:

I shall be 65 years old on the 18th day of this month. For a long time
I have promised what I think is my better self that at that age I would
free myself as much as possible from imperative duties that I may
have time to read many books which I have not had time to read in
a busy life; to travel and to serve my neighbors and some public
causes in ways in which I cannot serve them while holding impor-
tant public office.77

Chief Justice Taft wrote, “You are 65 and leaving the Bench—I am 65
and have just begun. Perhaps it would have been better for me never to have
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come on to the Court but I could not resist an itching for the only public ser-
vice I love . . . Few men have laid down power as you are doing. The mem-
ber of the court who has talked most of it would not do it though the Heav-
ens were to fall. Your act is one of self-abnegation which will be appreciated
and will give you power for good . . . May God bless you, old man.”78 Former
President Woodrow Wilson expressed his concern for the future direction of
the Court. “Like thousands of other liberals throughout the country, I have
been counting on the influence of you and Justice Brandeis to restrain the
Court in some measure from the extreme reactionary course which it seems
inclined to follow.”79

In retirement, Clarke wrote to his former colleagues. To Justice William
R. Day, Clarke spoke of the “luxury to take up one’s Atlantic, or other favorite,
and pick out the articles that look attractive and then settle down to leisurely
reading without feeling that you should be digging out certioraris or answering
some Fourteenth Amendment casuist.”80 In response to the official letter of the
members of the Court expressing their regret at his departure, he noted his
relief “from the irritating futility of the certioraris, and from the Fourteenth
Amendment nonsense, and from the necessity of spelling out reasons for the
obvious” and the joy he received in “the old time freedom of my neighbors from
restraint and the happiness of being able to do and say just what I please.”81

Clarke immediately set about reviving the movement for the United
States to join the League of Nations. He made a number of public speeches
and wrote articles in such publications as The Nation. In an interview with the
New York World, Clarke said “Politics has no place in my scheme . . . I am
interested [in the League of Nations] from an absolutely non-partizan [sic]
and non-political standpoint.”82 The press speculated that Clarke was aiming
for the presidency, but he never admitted to having any such an ambition.

WILLIAM R. DAY AND MAHLON PITNEY

Though Justice Day became eligible for retirement on April 17, 1919, he
chose to remain on the bench. Almost three years later, a recurring illness
kept him from participating in the Court’s work. “The truth is, the court has
been shot to pieces,” wrote Chief Justice Taft in November 1922, “[Day] has
been doing no work, [Van Devanter] has had trouble with his eyes, and Judge
McReynolds has the gout.” If that wasn’t enough, the chief added that Jus-
tice Pitney “is ill at home.”83 A week later, Justice Day retired on November
13, 1922, at the age of seventy-three. Eight months later, he died. His
attending physician remarked, “Mr. Day had been living ‘on his nerve’ for the
last few years, believing he must do his part in public affairs despite his
advanced age.”84
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In early 1922, Justice Pitney was diagnosed with a blood clot on the
brain. Chief Justice Taft suggested he take some time off and he agreed.
When Pitney returned to Washington, he could not resume his full share of
the Court’s work. Taft considered him “weak” and after Pitney’s “breakdown,”
the Chief did not assign him any more cases.85 In August, 1922, Pitney had a
massive stroke. By November, he was also suffering from hardening of the
arteries and Bright’s disease.86 Pitney was six years shy of the age seventy
requirement needed for retirement and chose not to resign. As it had been
forced to do several times since the 1869 Act had taken effect, Congress
passed a special retirement bill to induce Pitney’s departure. He officially left
the Court on December 31, 1922.

Two months later, Justice Holmes wrote, “Mrs. Pitney telephoned to me
to call on her husband tomorrow. I dread it, as I believe he is emotional and
does not realize how seriously ill he is.”87 On December 9, 1924, Pitney died.
Holmes wrote, “I went to poor Pitney’s funeral a morning or two ago. He has
painfully lingered with hardening of arteries and broken faculties and
speech . . . So they drop off, and I still remain like the Wandering Jew.”88

JOSEPH MCKENNA

No justice’s departure has been chronicled as thoroughly as Justice Joseph
McKenna’s, though William O. Douglas’s exploits have received considerable
attention as well.89 David J. Danelski’s 1965 article entitled “A Justice Steps
Down” is the only full-length case study of the departure of a Supreme Court
justice. McKenna is an important example because of his unwillingness to
leave the bench, even after being told by the Chief Justice that all his col-
leagues felt the time had come as his infirmities hampered the Court’s ability
to function effectively. McKenna’s reasons for staying were personal. Like
most of his predecessors, McKenna remained on the Court well past the date
on which he was eligible for retirement.

McKenna suffered a slight paralytic stroke in 1915, but still looked to be
in good physical health at age seventy-two. Though he had been eligible to
retire since 1913, he showed no signs of stepping down. In 1921, Chief Jus-
tice Taft noticed McKenna’s mind beginning to falter in conference and in his
opinion writing. Taft assigned him the simplest cases, but McKenna had trou-
ble making a clear argument. In one case, he returned an opinion that found
for the opposite result than the unanimous Court, McKenna included, voted
for in conference. Taft also felt that McKenna did not realize he was faltering,
since Justice Holmes was older than McKenna and effectively performing his
duties. Taft wrote his brother, “McKenna’s vote may change the judgment of
the Court on important issues, and it is too bad to have a mind like that decide
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when it is not able to grasp the point, or to give a wise and deliberate consid-
eration to it.”90 In Truax v. Corrigan (1921),91 McKenna was the fifth vote
against a state law protecting picketing workers, even though in past cases, he
had been sympathetic to labor.

As the 1922 Term began, Taft felt that McKenna “ought to get off ” but
was “the least likely to wish to go off.”92 In Adkins v. Children’s Hospital
(1923),93 McKenna sided with the majority declaring unconstitutional a Dis-
trict of Columbia minimum wage law for women. The opinion directly con-
tradicted an opinion McKenna had written six years before in Bunting v. Ore-
gon (1917).94 As McKenna approached his eightieth birthday in 1922, he told
Chief Justice Taft “that when a man retires, he disappears and nobody cares
for him.”95 Taft thought that McKenna was senile and should have retired
years before: “I don’t know what course to take with respect to him, or what
cases to assign to him,” Taft wrote to his brother, “I had to take back a case
from him last Saturday because he would not write it in accordance with the
vote of the court . . . and have taken it over to myself.”96 The chief thought that
McKenna remained on the Court because he wanted the prestige of the office
and feared death would be brought about by retirement.

In April 1924, Justice Holmes solicited the views of his colleagues about
the possibility of taking collective action on the situation. Justices Butler,
McReynolds, Sanford, Sutherland, Van Devanter, and Chief Justice Taft all
agreed that McKenna should be asked to step down. Justice Brandeis did
not agree with his colleagues and Holmes abstained. Taft ascribed partisan
motives to Brandeis, believing the liberal Justice wanted McKenna to depart
under a Democratic president. There is speculation, however, that Brandeis
feared a similar vote might be taken on his friend Justice Holmes, whom he
did not want to see depart. For the time being, no one approached
McKenna. With the 1924 presidential campaign underway, Taft and Van
Devanter felt it wise to wait until after the election to take any action. If
Republican President Calvin Coolidge was reelected, they would immedi-
ately ask McKenna to leave.

Toward the end of the 1923–1924 Term, Taft became ill and was unable
to preside over conferences. He had no choice but to let McKenna, as senior
associate, preside. He sent detailed instructions not only to McKenna, but also
to Justice Van Devanter to ensure that the proceedings ran smoothly. As the
Term ended, McKenna hinted that there might be some changes in the Court
over the summer recess. Taft was skeptical and wrote his wife, “If there are to
be any changes, I don’t think they will be with the old men. Vacation usually
gets them ready to come back with a certain determination to stay.” He went
on to say that McKenna had recently “printed a dissenting opinion in which
he differed from the entire Court and made a lot of remarks that seemed . . .
to be quite inapt and almost ridiculous.”97
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In August, Justice McReynolds remarked to a friend that McKenna’s
physical condition was fair, but touching his head, added, “There [is] nothing
there.”98 McReynolds went on to say that he might suggest to his colleagues
that opinions should not be assigned to justices over age seventy-five. Taft and
Van Devanter met with McKenna’s doctor who agreed with them that
McKenna was mentally declining. The doctor said that he would do his best
to convince the Justice to step down.

As the 1924–1925 Term began, McKenna’s wife died. His daughter took
him to Boston to live with her temporarily in hopes of persuading him to
retire. Taft was again skeptical. On October 20, he wrote a friend that “with
the pertinacity that grows with age, [McKenna] still hopes to return because
he does not know what he could do with his time if he were not on the Bench.
Undoubtedly he ought to retire, and I am hoping his family will induce him
to do so.”99 As expected, McKenna returned to the bench. On November 4,
President Coolidge won reelection and five days later, Taft asked all his col-
leagues, except McKenna, to convene at his house to determine a course of
action. Taft said that the Court could no longer “decide any case in which
there were four on one side and four on the other, with Mr. Justice McKenna
casting the deciding vote.”100 All the justices agreed that McKenna should be
asked to step down and that Taft should handle it “as seemed best.”101 That
night, Taft informed McKenna’s son that his father would be asked to retire.
McKenna’s son concurred and agreed not to mention it to his father. The next
morning, McKenna phoned Taft and requested a meeting. Taft figured
McKenna’s son told his father of the plan.

On November 10, 1924, McKenna met Taft in the Chief ’s library. Taft
recalled how McKenna had once told him how he would leave the Court
when he was no longer able to do his share of the work or when his col-
leagues thought it best. Taft explained that all of the justices had agreed that
he could no longer keep up with his work and that he should retire.
McKenna protested that he had written the opinions assigned to him.
Though Taft did not want to argue and undoubtedly hurt the justice’s feel-
ings, McKenna pressed him for reasons. Taft explained that he had not been
assigned anything of consequence and even the most simple case had to be
rewritten or reassigned. McKenna continued his defense stating that,
although his colleagues were entitled to their opinion, they had no formal
power to remove him. “Of course not,” Taft responded, adding that they felt
it their duty to tell him their view of the situation. McKenna explained that
it would be particularly difficult to leave so soon after his wife had passed
away. Taft wrote later that day, “I concluded it was wiser not to enter into that
discussion and did not say to him, what of course is fact, that for two years
the situation has been such that we have felt it a violation of our duty not to
speak earlier.”102 McKenna finally relented and agreed to step down with two
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caveats. First, he wanted his retirement to take effect in January 1925 and
second, he wanted the chief to assign him a few more cases before he
departed. Taft agreed.

McKenna delivered his final opinion of the Court on January 5, 1925.
After the other opinions had been read, the chief justice said, “Gentlemen of
the bar, Mr. Justice McKenna has announced to us, his colleagues of the
Court, his purpose to retire from the Bench. He has presented his resignation
to the President who has accepted it. As his associates, we have expressed our
feelings toward him in a personal letter, which I shall now read.”103 This was
the first public reading of such a letter and afterward McKenna responded by
thanking his colleagues and making a few brief remarks. As McKenna fin-
ished, the Marshal placed a basket of red roses in front of him. After a
moment of silence and the Marshal’s gavel, the justices and everyone else in
the courtroom stood. With his colleagues still standing, McKenna stepped
down from his seat and walked side by side with the Marshal to the doorway
of the chamber. McKenna regretted retiring and the last time he spoke with
Justice Holmes, he counseled, “Don’t you resign. You have a right to linger
superfluous on the scene.”104

What is most troubling about McKenna’s failure to depart earlier is the
effect his vote had on evenly divided cases. Allowing a justice who is no longer
in full control of his mental faculties to cast deciding votes in important cases,
is clearly the greatest danger that life tenure gives rise to. In McKenna’s case,
the retirement provision was not a strong enough incentive to induce his
departure. Ultimately, it was the weight of his colleagues that forced him to
step down. The failure to depart lies not with the declining justice so much as
it lies with the rest of the justices who waited too long to bring their weight
to bear on the situation. In this case, the Court not only functioned at less
than full strength, but more important, jeopardized its power of judicial review
by allowing a mentally infirm justice to cast the deciding vote in equally
divided cases.

WILLIAM HOWARD TAFT

Chief Justice Taft’s departure from the Court is among the handful of this
era which were clearly partisan. Though he became severely ill and was eli-
gible for retirement, he chose to remain on the Court to counteract the lib-
eral forces of Justices Holmes, Brandeis, and Stone. Furthermore, he viewed
President Hoover as a dangerous progressive and did not want the President
to name his successor.

Taft had been fighting recurring health problems, mostly stemming from
his weight, ever since his days as president. In December 1922, he had gravel
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removed from his bladder, and the following spring, suffered an internal
inflammation that he attributed to “the hard work I have been doing.”105 In
January 1924, Taft suffered a slight heart attack and in February was unable
to attend the funeral of Woodrow Wilson. Taft wrote, “The truth is, I have
had a pretty close call to a breakdown . . . I cannot do all the work there is to
do. I was treating myself as I might have . . . thirty years ago. There is no fool
like an old fool.”106

The heart attacks continued and he became seriously ill in late April,
spending most of his time in bed. Attorney General George Wickersham
wrote him, “The fact is, you have been doing the work of at least two men ever
since you went on the Court, and that means two full-sized men! You cannot
go on that way indefinitely. It is an infernal outrage that the octogenarians on
your Court do not see the injustice of their staying on and piling additional
loads on you.”107

He regretted that he had not taken better care of himself, and began a
strict diet the following winter. In December 1924 he wrote, “I think I have
been just what I have been—a damn fool in many ways . . . I have thought . . .
that my strength was equal to anything, and I found that it was not.”108 By
February 1925, he was slowing down. He observed, “It doesn’t seem to me
that I write as rapidly as I used to . . . I am more leisurely in my methods of
application.” He confided, “My memory is growing poorer and poorer.”109

Taft became eligible for retirement on September 15, 1927, when he
turned age seventy. Despite his growing health problems, he never considered
stepping down. By the spring of 1928, Taft’s health began to take a perilous
course. His blood pressure was high and he worried that his arteries were
hardening. He remarked, “I am really in an invalid state.”110 The following
winter he admitted, “The truth is that my mind does not work as well as it
did, and I scatter.”111 By July he was in the hospital and later confined to his
home. He wrote Justice Sanford, “You were good enough to say you would
take over that patent case for me . . . and I though I ought to take it myself;
but the truth is that I have been sick for nearly a month and I haven’t been
able to do any work.”112

As the new Term began in October 1929, the chief justice returned to
preside over the Court. He struggled to keep up with the work and by winter
had to relinquish two of his opinions he had been working on to Justice Van
Devanter for completion.113 Despite his infirmities, Taft would not retire. He
explained to his brother Henry:

I am older and slower and less acute and more confused. However, as
long as things continue as they are, and I am able to answer in my
place, I must stay on the court in order to prevent the Bolsheviki
from getting control.114
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. . . the only hope we have of keeping a consistent declaration of
constitutional law is for us to live as long as we can . . . The truth is
that Hoover is a Progressive just as Stone is, and just as Brandeis is
and just as Holmes is.115

As the new year began, his doctors advised him to take a two-month
absence from his duties on the Court. He agreed and left for North Carolina
to rest. By the end of January, however, his health grew worse. He insisted that
he return to Washington and began hallucinating that he was ready to leave.
On February 3, 1930, Taft retired.

OLIVER WENDELL HOLMES, JR.

In 1912, Justice Holmes was acutely aware of his eligibility to retire upon
meeting the ten-year, age-seventy requirement, but spoke instead of his desire
to remain on the Court. Holmes wrote his friend, Irish priest Patrick Augus-
tine Sheehan:

Last Sunday, Dec. 8, my ten years since I took my seat were up, and
I am now free to retire when I like. But (apropos of some suggestions
of yours) while only the philosophical side of things interests me I
don’t care to write except on subjects which I think I know to the
bottom, and therefore I think it wise, while my powers seem
unabated, to try to put a touch of the infinite into the law, rather than
turn to other fields . . . You say you wish the President would make
me Ambassador. English friends sometimes used to suggest that
years ago, but even when I was a judge in Massachusetts I wouldn’t
have taken it—very much less would I take it now. That is not a
career; my work is—to give it up in order to be an ornamental
umbrella handle! No thank you . . . The thing I have wanted to do
and want to do is to put as many new ideas into the law as I can, to
show how particular solutions involve general theory, and to do it
with style.116

In his eightieth year, Holmes reflected on aging, “I am thinking of start-
ing a new ideal—to live to 90, call the old job finished, and start . . . a new
one (continuing however to work on the bench, if only as a means of sur-
vival). It seems as if a man must reach 90 to be really old. But I guess it is
pretty hard sledding to get there.”117 The next year he added, “I am feeling in
very good shape but I was wondering this afternoon if a man hasn’t passed
the line and run his race at 80 and whether the subsequent cantering is not
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simply a way of quieting down. I don’t feel so—and I passed 81 on the 8th.”118

At the same time, Chief Justice Taft was lamenting the aging and ineffective
Justice McKenna and remarked, “Holmes is vastly more useful, and does a
great deal more good work.”119 The next year, the Chief added, “Holmes . . .
has not lost his mental acumen so far as I can see, and his power of rapid
work is still marvelous.”120

Throughout the 1920s, Holmes periodically pondered the question of
retirement. Though he noticed that he was slowing down physically, he felt his
mental abilities had not lessened. He wrote to Harold Laski, “All goes well
here—although when I get a pull down—all over now—I can’t help wonder-
ing whether I am finished and ought to say so—but I can’t see that my work
has fallen off.”121 Laski replied:

Everyone agrees that your judicial work is as good as ever—if it is
not better than ever; and frankly I think it would be fatal to the
cause of judicial scepticism if you went just now. You are laying the
foundations of the next age in jurisprudence; and I frankly think
that what you are doing is to deposit a liberal tradition the influ-
ence of which may well be the salvation of the United States in the
next period. Don’t desert your post until you have convinced your-
self that it is essential. Every liberal mind in America would despair
if you resigned.122

Holmes wrote back and assured Laski, “I was not thinking of resigning—
only about it—and anxiously wondering if I was right.”123 A few months later,
Holmes again mentioned the topic of retirement and wanting to remain in his
place as long as he was useful. Laski again replied emphatically:

You seem in great form; and so long as I hear that you don’t
intend to resign, I am happy. For (a) you have no moral right to
resign until you have been on the Court as long as Marshall, (b)
it would be a crime to give Coolidge another nomination and (c)
it would leave Brandeis lonely and miserable. If you press me, I
will add further reasons. And don’t forget that your dissents, as in
Adair v. U.S. and Coppage v. Kansas are making the law of the
next generation.124

Throughout his eighties, Holmes’s contemporaries did not see any reason
for the Justice to retire. Justice Hughes remembered the “agreeable spectacle
of Justice Holmes at eighty-five doing his share of work, or even more, with
the same energy and brilliance that he showed twenty years ago.”125 In 1928,
Harold Laski wrote:
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But you must not even allow the sombre notion of resignation to play
over your mind; and you must not even want intelligent eulogy in the
press to confirm our sense that you are where you ought to be. We
your disciples, Felix, Brandeis, Mack, Cardozo, Hand, Cohen, and I,
hereby after proper deliberation put our hands on our hearts and
swear unreservedly that we perceive only in your work the qualities
that have made us proud of you and in undiminishing degree. Macte
antiquae virtutis, and set your barque for ninety.126

Five years later, at age ninety, Holmes’s health began to deteriorate. In
January 1931, he wrote Felix Frankfurter, “My uneasiness increases and the
fear that I am not pulling my weight.”127 In August, he suffered what was
probably a mild stroke,128 calling it “a sort of cave in.”129 As the new
Supreme Court Term began, the justices noticed that Holmes had lost a
step. Hughes wrote, “It appeared that [Holmes] was slipping. While he was
still able to write clearly, it became evident in the conferences of the jus-
tices that he could no longer do his full share in the mastery of the work of
the Court.”130 Holmes’s secretary described the justice’s condition as “an
increasing fatigue. During the latter part of the day he would be very good
and [it was] hard to imagine his ever having been better, during the hours
when he was vigorous. But [a] pall would descend, sometimes earlier,
sometimes later . . . the attention span had gone without depriving him of
the drive that he always had to finish any unfinished business.”131 Holmes
was also aware of his decline: “I have not been very well and I find it diffi-
cult to write; difficult physically and mentally. I hope to get back to normal
but at present life is hard.”132

The justices met to discuss Holmes’s situation and decided he should be
asked to step down. Chief Justice Hughes also met with Justice Brandeis to
discuss the matter.133 The Chief traveled to Holmes’s residence on January 12
to carry out what he called “a highly distasteful duty.”134 Hughes spoke with
Holmes in the second-floor study for a half hour before instructing Holmes’s
secretary to retrieve the statutes dealing with retirement and tenure. Hughes
suggested “as tactfully as possible” that Holmes should retire. He told the Jus-
tice “he was under too heavy a burden” and “should not strain himself by con-
tinuing to carry the load when his strength was no longer equal to it.”135

Hughes said that Holmes “received my suggestion . . . without the slightest
indication of . . . resentment or opposition.”136 When Hughes came down the
stairs from Holmes’s study, he had “tears streaming down his face.” Hughes
left and Holmes’s secretary “went upstairs to see the justice and [his house-
keeper] was kneeling at his feet in tears. He was then and thereafter totally
stoic about it. There was no expression of emotion one way or another.”137

After Hughes left, Brandeis arrived and stayed with the Justice for about an
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hour. Holmes’s housekeeper felt that “even though [Holmes’s] heart was
breaking, he wouldn’t let anyone know it.” She said that Holmes “thought it
was the end,” and “was lonesome.”138

The next day, Holmes took his seat on the bench for the last time and
informed his colleagues of his decision to retire. When the Court adjourned
at four-thirty, he told the clerk, “I won’t be down tomorrow.”139 That evening,
he wrote President Hoover:

In accordance with the provision of the Judicial Code as amended
Section 260, Title 28 United States Code 375, I tender my resigna-
tion as Justice of the Supreme Court of the United States of Amer-
ica. The condition of my health makes it a duty to break off connec-
tions that I cannot leave without deep regret after the affectionate
relations of many years and the absorbing interests that have filled
my life. But the time has come and I bow to the inevitable. I have
nothing but kindness to remember from you and from my brethren.
My last word should be one of grateful thanks.140

The next day, the justices wrote Holmes a letter praising his service and
friendship and added, “Deeply regretting the necessity for your retirement, we
trust that—relieved of the burden which had become too heavy—you may
have a renewal of vigor and that you may find satisfaction in your abundant
resources of intellectual enjoyment.”141

CONCLUSION

Though the 1869 Retirement Act served to organize the departure decisions
of the justices during this period, it only had the effect of inducing departures
at the beginning and end of the era where caseloads were high. When the
Evarts Act formally ended circuit riding and afforded the justices discretion
over their docket for the first time, voluntary departures largely ceased. As I
will discuss in the next chapters, this relationship between workload and vol-
untary departure continues to this day.

Interestingly, dramatic events that directly involved the members of the
Court, such as the disputed Hayes/Tilden election of 1876 and the super-
annuation effect of Stephen J. Field’s lengthy decline and refusal to leave
caused a deviation in the ongoing departure patterns. Each event prompted
brief changes in the behavior of the justices. The Hayes/Tilden situation
ended a time of nonpartisan retirements early in the era and gave rise to a
brief period of partisan departure decisions. The Field effect influenced
three justices who broke with the pattern of their predecessors of remaining
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in their seats until death, and instead the three justices departing after Field
planned to voluntarily retire. In all, partisanship was still the exception
rather than the rule. But mental decrepitude was an increasing problem with
Justices Grier, Clifford, Field, McKenna, and probably Chief Justice Taft
and Justice Holmes staying on the Court beyond their ability to effectively
serve. Ultimately, the Court would experience increases in both partisan
departures and mental decrepitude.
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I am still a judge.
—Justice Willis Van Devanter, following his retirement

Years have limited the quantity and intensity of work possible,
and I think the time has come when a younger man should
assume the burden.

—Justice Louis D. Brandeis

Though Congress had hoped voluntary retirement would become common, it
was instead the exception rather than the rule in the late nineteenth and early
twentieth centuries. Most justices continued to follow what Charles Fairman
called “the American plan of living—carry[ing] on to the end” and did not
contemplate leaving the bench. For the most part, partisan motives were still
rare. The limited retirement provision enacted by Congress in 1869, in order
to induce departures and help ease the Court’s workload, ultimately had little
effect. Also left unaddressed was the issue of how to deal with physically and
mentally disabled justices. In the cases of Justices Hunt, Moody, and Pitney,
who were physically disabled and had not yet reached retirement eligibility,
Congress had a relatively easy time enacting special provisions to induce their
departures. Congress’s real failures, however were seen in the cases of Justices
Grier, Field, McKenna, and even Holmes. In these instances, the original
retirement act did not prompt these justices to depart on their own, as Con-
gress had hoped it would. It was only after the Court as a whole brought its
weight to bear that these no longer effective justices stepped down. Congress’s
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silence in these cases is telling. By not acting, Congress left such matters for
the Court to sort out itself. As mental decline is most noticeable to the other
justices in conference and in opinion writing, they should be the first to spot
it in one of their colleagues. They can quickly act before the institution is
harmed. In the cases of Grier, Field, and McKenna, however, the Court did
not act soon enough.

The controversy over President Roosevelt’s Court packing plan focused
public attention on the Court and its aging members. “The Nine Old Men,”
as they were referred to in song and in print, were the subject of much criti-
cism, not only for their opposition to New Deal legislation, but also because
of the perception that they were unable to effectively discharge the duties of
their offices.1 As in the past, calls for reform centered around the institutional
health of the Court, even though partisan politics was the driving force. The
Court-packing struggle had an impact on the members of the Court. Their
decisions to step down were influenced by the public perception fostered by
FDR’s criticism and plan to pack the institution.

The Court-packing struggle is significant, not only for this reason,
but also because it resulted in Congress expanding the original retirement
provision (see Table 6.1). The 1869 provision for full salary on retirement
was supplemented by justices remaining in office as federal judges in
“senior status.” They kept the prestige of their office and could continue to
work on lower courts if they so desired. Another major change occurred in
1939 when disabled justices were allowed to voluntarily retire prior to
reaching age seventy. If they had served at least ten years, disabled justices
would receive their full salaries. If they served less, they would receive half.
While this would have solved the Hunt, Moody, and Pitney situations,
what of disabled justices who refuse to step down? Congress again
remained silent, implying that this was an internal matter, best handled
from within the Court.

The Court’s workload reached new heights during this brief period (see
Figure 6.1). Not since the beginning of the last departure era and the
post–Civil War period had the Court experienced such a crushing docket.
The Evarts Act of 1891 had dramatically eased the burden in the previous
era by giving the Court the power of discretionary review. But by the 1940s,
workload had returned to pre–Evarts Act levels. Prior to the Evarts Act, the
Court’s docket had reached a high of nearly 1,900 cases. By 1946, the
docket had grown to 1,678 cases, higher than at any time since the ground-
breaking legislation was enacted. Just as in the 1880s and 1890s, members
of the Stone and Vinson Courts, including Stone and Vinson themselves,
did not voluntarily step down and died in office. Stone’s death in 1946 coin-
cided with this caseload resurgence and was followed by the successive
deaths of four other justices.
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As with previous eras, Table 6.2 shows how the 1937–1954 period can be
divided by emerging structures. The brief era is highlighted by the contrast
between early voluntary departures and later deaths. While the 1937 reforms
had initial success in prompting retirements, ultimately further reform was
needed. The deaths of five successive justices, most at relatively young ages,
facilitated the partisan reforms enacted by the Republican Congress in 1954.
It was not until the 1954 reforms and the era progressed that partisanship in
the departure decision of the justices exploded.

A WAR WITH A FOOL AT THE TOP

Thomas Jefferson once said, “Great Lawyers are not over-abundant, and the
multiplication of judges only enables the weak to out-vote the wise.”2 Though
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TABLE 6.1
Significant Retirement and Pension Provisions: 1937–1953

Year Provisions

1937 Justices having reached the age of seventy with at least ten years of service as
a federal judge are allowed to retire in senior status rather than to resign.
Senior justices retain the authority to perform judicial duties in any circuit
when called upon by the Chief Justice. Senior justices receive the same pen-
sion benefits as resigned justices. (Lower court judges were given the “senior
status” option in 1919.)

1939 The first judicial disability statute is enacted. Justices who become perma-
nently disabled may retire regardless of age. Disabled justices who have less
than ten years of service as a federal judge receive for life one half of the annual
salary being received on the date of departure. Disabled justices with more
than ten years of service as a federal judge receive for life the full annual salary
being received on the date of retirement.

1948 Justices having reached the age of seventy with ten years of service as a federal
judge who resign their office receive for life the full salary payable to them at
the time of their resignations. Justices having reached the age of seventy with
ten years of service as a federal judge who retire from office in senior status con-
tinue to receive the salary of their office for life. This includes any salary
increases that might be granted to sitting justices. Disabled justices retiring
receive the same benefits as other senior status justices, subject to the service
provisions of the 1939 act.

Adapted from: Lee Epstein et al., The Supreme Court Compendium (Washington, D.C.:
Congressional Quarterly Press, 1994), 36–37 and 28 U.S.C 371–372.



Jefferson was referring to what he saw as the Federalists’ attempt to pack the
judiciary with sympathetic appointments before they left office, his words can
easily be applied to a more recent partisan proposal. The modern period of
Supreme Court departure was shaped by Democrat Franklin Roosevelt’s infa-
mous attempt to “multiply” the Court’s membership by adding a young
pro–New Deal justice for every aged anti–New Deal one.3 Though he failed, as
did congressional proposals for a constitutional amendment for a mandatory
retirement age, an increased retirement provision did help Roosevelt get the
Court he wanted, albeit by different means. The 1937 Retirement Act helped
encourage justices to leave the Court before they overstayed their usefulness.
The unintended effect, however, was that it eventually encouraged members of
the Court to engage in succession politics and depart for partisan reasons. The
act that grew out of Roosevelt’s court-packing scheme thus was an important
addition to the initial retirement statute enacted nearly seventy years prior.

Beginning in the 1920s the Court engendered mounting criticism, espe-
cially from progressives who viewed its decisions as increasingly pro-business.
Campaigning for the Presidency in October 1932, Roosevelt said “After
March 4, 1929, the Republican party was in complete control of all branches
of government—the Legislature, with the Senate and Congress; and the exec-
utive departments; and I may add, for full measure, to make it complete, the
United States Supreme Court as well.”4 With Roosevelt’s election, there was
immediate discussion about changing the Court’s composition. Soon-to-be
Attorney General, Homer Cummings, recounted a conversation he had with
California Senator William G. McAdoo:
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[Senator McAdoo] also discussed the possibility of changing the law
with regard to the Supreme Court so as to get the antiquated judges
off the bench. He was wondering if a law could be drawn that would
be constitutional.

He thought perhaps a bill could be drafted that would stand a
constitutional test if it provided, for instance, that the judges become
emeritus as it were after they became 70 or 72 . . . that their salaries
would go on, and that they could sit with the Supreme Court when
requested by the Chief Justice but no more than one at a time. He
suggested I have the matter briefed in my office and said that if it
could be worked, he would be glad to introduce such a bill. He said
he had talked to Governor Roosevelt about it and the latter liked the
idea. McAdoo said that this would get rid of the “old fossils” though
he would regret to see Brandeis go.5

After Roosevelt was elected, he soon found the Court thwarting a number of
his economic proposals. As the Court was set to decide the Gold Clause Cases6

in early 1935, Roosevelt’s Cabinet discussed what ought to be done should the
Court decide against the administration. Secretary of the Interior Harold L.
Ickes wrote in his diary:

The Attorney General went so far as to say that if the Court went
against the Government, the number of justices should be increased
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TABLE 6.2
1937–1954 Departure Era: Subregimes

Subregime Years Emergent Structure Departing Justices Departure Mode

1937–1945 Court-packing Plan  Willis Van Devanter Retirement
and 1937 Retirement George Sutherland Retirement
Act Benjamin Cardozo Death

Louis D. Brandeis Retirement
Pierce Butler Death
James Clark McReynolds Retirement
Charles Evans Hughes Retirement
James F. Byrnes Resignation
Owen J. Roberts Resignation

1946–1954 Untimely Death: Harlan Fiske Stone Death
Failure of 1937 Act Frank Murphy Death

Wiley B. Rutledge Death
Fred M. Vinson Death
Robert H. Jackson Death



at once so as to give a favorable majority. As a matter of fact, the
President suggested this possibility to me during our interview on
Thursday, and I told him that this is precisely what ought to be done.
It wouldn’t be the first time that the Supreme Court had been
increased in size to meet a temporary emergency and it certainly
would be justified in this case.7

Though the Court decided the Gold Clause Cases in the administration’s
favor by votes of five to four, the votes soon turned against FDR’s policies. The
Court invalidated the Railway Retirement Act of 1934,8 and on “Black Mon-
day,” May 27, 1935, a unanimous Court struck down the National Industrial
Recovery Act, the Frazier-Lemke Act which created a moratorium on mort-
gage payments, and limited the President’s power over independent regulatory
commissions.9 Four days later, FDR spoke to reporters in the oval office about
the Court’s rulings. “We are facing a very, very great national nonpartisan
issue. We have got to decide one way or the other . . . whether in some way
we are going to . . . restore to the Federal Government the powers which exist
in the national Governments of every other Nation in the world,” the Presi-
dent said. “We have been relegated to the horse-and-buggy definition of
interstate commerce.”10

Democratic members of Congress responded to Black Monday with a
number of proposals. Some called for a constitutional amendment granting
Congress additional powers, while others, like Senator George Norris, sug-
gested requiring a supermajority of seven justices to invalidate legislation.11

Though many were outraged by the Court’s rulings, there was not yet enough
support to confront the Court or pass a constitutional amendment. After sur-
veying his colleagues, Senator Norris said of an amendment, “It looks now as
though it would be an absolute impossibility to pass it through the Senate or
the House by the necessary two-thirds majority in order to submit it to the
states.”12 FDR knew the Agricultural Adjustment Act was soon to go before
the Court and remarked to a friend, “If the Court does send the AAA flying
like the NRA, there might even be a revolution.”13

On January 6, 1936, by a vote of six to three, the Court struck down the
AAA in U.S. v. Butler.14 Though a revolution did not occur, FDR continued
to gain public support in his ongoing battle with the Court. Attorney General
Cummings wrote the president:

We might well be giving some serious thought to an amendment to
the Constitution (should we find we are forced to that point) which
would require the retirement of all Federal Judges, or, at least, all
Supreme Court Judges, who have reached or who hereafter reach the
age of seventy years. Such an amendment would probably encounter
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less opposition than almost any other I can think of. It would have
the advantage of not changing in the least degree the structure of our
Government, nor would it impair the power of the court. It would
merely insure the exercise of the powers of the Court by Judges less
likely to be horrified by new ideas.15

As the Court continued to thwart the New Deal, Congress introduced
an increasing number of bills to curb the Court’s power, from scaling back
their prerogative of judicial review to increasing the Court’s membership.16

Democratic Representative Ernest Lundeen of Minnesota introduced a bill
in January 1936 to increase the Court’s membership by two. He said that the
new justices would help with the workload and that “new blood will mean a
more liberal outlook on constitutional questions.”17 Lundeen had heard that
Justice Willis Van Devanter planned to retire and, with the passage of his
proposal, Roosevelt would get to name three new justices, thereby solidifying
a liberal majority.

During the 1936 presidential race, Roosevelt chose not to make the
Court issue a part of his campaign. He was, however, still preoccupied with
the situation. During the final week of the contest, Stanley High, an aide
to Roosevelt, wrote in his diary, “[FDR] frequently returns to a discussion
of the Supreme Court—wonders how long some of its ancient judges will
hold out. Tom [Corcoran] said the other evening, ‘I just saw Van Devanter.
He looks very bad.’ We all laughed.”18 Roosevelt won the election in a land-
slide and jokingly remarked at his first cabinet meeting that Justice
McReynolds would still be on the Court at age 105.19 McReynolds was
reported to have said, “I’ll never resign as long as that crippled son-of-a-
bitch is in the White House.”20

Princeton professor Edward S. Corwin wrote a series of newspaper arti-
cles deriding the Court’s rulings on the New Deal and called for a “require-
ment, to be laid down by an act of Congress, or, if necessary, by constitu-
tional amendment, that no Judge may hold office under the United States
beyond his seventieth birthday.”21 Harvard professor Arthur Holcombe sug-
gested that Corwin modify his proposal to ensure that a majority of the
Court were under age seventy. He suggested that additional Judges be
appointed “to the Court whenever the number of members above 70 years
of age should be equal or should outnumber the members of the Court
under 70.” He continued:

At the present time six judges are over 70, and if no resignations of
older judges should take place and such an act as I propose were
adopted, the President would have power to make four additional
appointments of judges under the age of 70. That would bring the
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total membership of the Court up to thirteen, but as older judges
retired the number would automatically fall again to nine before fur-
ther appointments would be in order. If, however, two of the older
members of the present Court could be persuaded to resign, it would
be possible to replace them with two judges of less than 70 years and
establish a majority for the younger members of the Court without
bringing the total membership above nine.

My feeling is that the threat of such an act of Congress might
perhaps persuade some of the older judges to resign without the
necessity of making additional appointments, but if not, I believe the
public would support the general proposition that the majority of the
total number of the Court, whatever the total number might be,
should be not more than 70 years of age.22

Corwin thought the revised plan “most ingenious, devilishly so” and
passed it along to Attorney General Cummings.23 At the same time, Cum-
mings was writing a history of the Justice Department and happened on a
report written in 1913 by then Attorney General James McReynolds, now
FDR’s chief nemesis on the Court. In an especially intriguing section con-
cerned with aging federal judges, McReynolds wrote:

Judges of the United States Courts, at the age of 70, after having
served 10 years, may retire upon full pay. In the past, many judges
have availed themselves of this privilege. Some, however, have
remained upon the bench long beyond the time that they are able to
adequately discharge their duties, and in consequence the adminis-
tration of justice has suffered . . . I suggest an act providing that when
any judge of a Federal court below the Supreme Court fails to avail
himself of the privilege of retiring now granted by law, that the Pres-
ident be required, with the advice and consent of the Senate, to
appoint another judge, who would preside over the affairs of the
court and have precedence over the older one. This will insure at all
times the presence of a judge sufficiently active to discharge
promptly and adequately the duties of the court.24

Cummings thought that McReynolds’s recommendation could easily be
applied to the Supreme Court and quickly brought it to the attention of the
president. The irony of McReynolds’s report was not lost on Roosevelt, who
had made up his mind to increase the Court’s membership. Roosevelt and a
handful of close advisers worked in secrecy on the proposal. Congress, and
many members of the administration, were not formally informed of the
impending plan, as Roosevelt did not want to give his detractors time to plan
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a counterattack. Though some inklings of an impending plan began to leak,
no one in Washington was prepared for the dramatic events that followed.

Though his real target was the Supreme Court, on February 5, 1937,
Roosevelt announced a plan to reform the entire federal judiciary. He sug-
gested that the federal courts were overburdened with case backlogs and
needed additional help to resolve the crisis. He proposed streamlining federal
jurisdiction, increasing the number of lower court judgeships, and creating a
standardized system to temporarily move lower court judges to districts with
crowded dockets. The heart of the president’s plan, however, was what has
become known as the “court-packing” proposal. Just as Corwin and Hol-
combe had proposed, for each justice over age seventy who had served ten
years, an additional justice could be appointed. In the bill sent to Congress,
Roosevelt offered his rationale:

A part of the problem of obtaining a sufficient number of judges to
dispose of cases is the capacity of the judges themselves. This brings
forward the question of aged or infirm judges—a subject of delicacy
and yet one which requires frank discussion. In exceptional cases, of
course, judges, like other men, retain to an advanced age full mental
and physical vigor. Those not so fortunate are often unable to per-
ceive their own infirmities . . .

A lower mental or physical vigor leads men to avoid an exami-
nation of complicated and changed conditions. Little by little, new
facts become blurred through old glasses fitted, as it were, for the
needs of another generation, older men, assuming that the scene is
the same as it was in the past, cease to explore or inquire into the pre-
sent or the future.25

Roosevelt’s 1937 plan was significantly different from any of the propos-
als discussed in 1869. Though both plans sought to reorganize and streamline
the federal judiciary, only Roosevelt’s 1937 plan was a clear partisan attempt
to change the composition of the Supreme Court. Unlike the 1869 proposals,
the appointments made would be in addition to the justices already serving
and thereby officially increase the Court’s size.

The President had huge majorities in both houses of Congress and news-
papers reported that this fact alone should allow the bill to pass without dif-
ficulty. FDR’s opponents quickly saw through the president’s crowded
docket/old age argument. Many liberal members of Congress, including Texas
Democrat Tom Connally and progressive Burton K. Wheeler of Montana,
however, immediately opposed the bill. Democrats were uncomfortable with
what they saw as the president’s disingenuous reasoning for the proposal. On
March 22, Chief Justice Hughes submitted a detailed report to the Senate
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Judiciary Committee that factually refuted the president’s claims that the
Court needed help.26 The next day the report was reprinted on the front page
of the New York Times, further undercutting the Court-packing plan.27

Roosevelt had no choice but to begin trumpeting his main reason, that
the conservative Court was thwarting the national will.28 Although many
Democrats had said they would not support the proposal, by the end of
March, Roosevelt still had a majority in both houses of Congress to increase
the Court’s size. But Congress began seriously considering a constitutional
amendment for compulsory retirement as a viable alternative to the presi-
dent’s plan. For example, Democratic Senators Allen Ellander, Edward R.
Burke, and Charles O. Andrews had each introduced an amendment for
some form of mandatory retirement.29 On March 25, Columbia University
Law School Dean Young B. Smith testified before the Senate Judiciary
Committee that while the president’s plan was flawed, a constitutional
amendment for mandatory retirement at age seventy-five should be
enacted.30 The New York Times covered the new push for compulsory retire-
ment, but when Roosevelt refused to budge from his own statutory plan, the
mandatory retirement movement lost its momentum.31 Had the president
dropped his already badly damaged plan and supported a constitutional
amendment, forced departure at age seventy or seventy-five may very well
have passed.

The Court itself, however, once again took center stage. In a series of
decisions, the Court began upholding state and national laws regulating the
economy. Specifically, Justice Owen Roberts switched sides and began voting
with Justices Brandeis, Cardozo, Stone, and Chief Justice Hughes. While
Roberts’s switch occurred in conference before the Court-packing plan was
announced, it was soon clear to FDR supporters that the shift in the Court’s
direction weakened the administration’s position to increase the Court’s size.
A second surprise event from the Court itself further weakened the Court-
packing scheme. Justice Willis Van Devanter decided to step down.32

1937 RETIREMENT ACT

On March 1, shortly after the president announced his Court-packing plan,
his opponents in Congress quickly revised the 1869 Retirement Act in an
attempt to head off the President’s more drastic proposal.33 The 1937 Retire-
ment Act not only left intact the age-seventy, ten-year provision for resigna-
tion with full pay, but it also broadened the parameters, allowing for a form of
retirement from regular active service known as senior status, with full pay at
age seventy with ten years of service.34 Senior status allowed retired justices to
remain federal judges and be called to temporary active duty at the discretion
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of the Chief Justice.35 Indeed, following his retirement, Justice Van Devanter
would often remind people, “I am still a judge.”36

Just as the previous retirement acts had done, the 1937 statute had an
immediate and pronounced impact on the Court. Two of the Four Horse-
men37 who had stood fast against the New Deal, Van Devanter and Suther-
land, immediately decided to give up their seats and retire. Chief Justice
Charles Evans Hughes recalled, “I have reason to believe that they would have
retired earlier, had it not been for the failure of Congress to make good its
promise to continue to pay in full the salaries of justices who resigned.”38

Before the 1937 Act, justices technically had to resign their seats, rather
than retire. This left their pensions subject to fluctuating civil service guide-
lines. Indeed, due to the depressed economy of the early 1930s, Congress
passed a statute in 1932 that was interpreted as cutting in half the retirement
salaries of federal judges who had “resigned” their seats as opposed to those
who had “retired.” The latter group could not have their pensions reduced
under Article I, section 1 of the Constitution because they were technically
still in office. Of course no Supreme Court justice had ever technically retired
until passage of the 1937 Act and Willis Van Devanter’s departure. Other fed-
eral judges had the retirement option beginning in 1919. In perhaps the most
glaring example of the need for this reform, Justice Oliver Wendell Holmes’s
pension was reduced from $20,000 to $10,000.39 In 1933, the attorney general
argued that Congress should eliminate the provision applying to federal
judges, as it had only saved $25,583 in the past year and would force judges
who were no longer effective to remain in their seats.40 Congress responded
and passed a bill restoring Holmes’s salary to $20,000.41 The 1937 Act effec-
tively solved this problem for future retirements.

WILLIS VAN DEVANTER: I OWED IT TO MYSELF TO QUIT

After the passage of the Retirement Act, Van Devanter’s close friend, Senator
William Borah, urged the Justice to step down.42 On May 18, 1937, as FDR’s
Court-packing bill was before the Judiciary committee, seventy-eight-year-
old Willis Van Devanter announced that he would retire from the Court in a
few weeks, on June 1, 1937. Chief Justice Hughes said “Justice Van Devanter
waited until the close of the current Term.”43 One month after stepping down,
Van Devanter explained his reasons for leaving to the New York Times, calling
the timing “coincidental”:

I had intended first to retire five years ago but I stayed on, increas-
ingly though I became convinced in my conclusion that I owed it to
myself to quit . . . I was seventy-eight and I felt at last that I owed it
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to myself to retire from regular service . . . It was no surprise that I
did that. The surprise lay only in the time that I did it. It was a deci-
sion that was not reached overnight . . . And I didn’t think that I was
too old for the job.44

Van Devanter’s friends said that he had contemplated stepping down five
years earlier but stayed in his place for political reasons.45 They also said that
he probably would have departed earlier, had the 1937 Retirement Act been
in effect.46 Van Devanter took advantage of the new provision allowing retired
federal judges to continue to serve the federal judiciary. Though partisanship
played a role in Van Devanter’s departure, ultimately the retirement bill
proved decisive. President Roosevelt finally had his first Supreme Court nom-
ination, after four and a half years in office.

That summer, the President’s Court-packing proposal went down to
defeat. The Senate Judiciary Committee, across party lines, said the plan
showed “the futility and absurdity of the devious” and if passed, would provide
a “vicious precedent which must necessarily undermine our system.”47 Though
a revised bill gained some momentum in the whole Senate, when the leading
proponent of the bill Majority Leader Joe Robinson suddenly died, the court-
packing issue went with him.

GEORGE SUTHERLAND

The next winter, January 1938, George Sutherland announced his retire-
ment, publicly noting his fifteen years of service and that he had recently
passed age seventy-five.48 Privately, Sutherland’s reasons for departing lay
primarily with the expanded retirement provision, FDR’s attack on the
Court, and the president’s defeated plan to pack it. He wrote a friend, “It
was so good of you to write me about my retirement. I should have gone
nearly a year ago had it not been for the fight on the Court, which I am glad
to say is now a thing of the past, and which I think will never be revived.49

Sutherland’s mention of almost departing “nearly a year ago” was a clear ref-
erence to the expanded retirement provisions that had been enacted almost
a year before Sutherland’s letter. Chief Justice Hughes cited Sutherland’s
institutional concern for not departing earlier, “Justice Sutherland, who did
not wish to create a second vacancy until the first had been filled, did not
retire until the [October 1937] Term was well underway; but both [Suther-
land and Van Devanter] had determined to retire when the privilege was
accorded by the Act of 1937.”50 The same concern for multiple vacancies
occurred in 1992 when Harry Blackmun waited an additional year after
Byron White’s retirement.
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BENJAMIN CARDOZO AND THE RESULTING DISABILITY PROVISION

No matter the extent of warnings from colleagues, family and friends, and
debilitating illness, there are some justices who simply refuse to relinquish
their seats. But when statutory obstacles stand in the way, it is not surprising
that justices hang on. The case of Justice Benjamin Cardozo is exemplary. He
was a tireless worker, exhausting himself by the close of each term. He used
work as a way to escape, if not beat, illness.

In 1926, he contracted a “dangerous” staphylococcus infection on his face
that later moved to his kidney. Though he was so ill that he had to be carried
from the Courtroom on a stretcher, he ignored his doctors’ advice of three
months of rest and almost immediately went back to work.51 His wife Nellie
was ill for years and her declining health affected Cardozo. After her death in
1930, he suffered his first heart attack. Though it was mild and he was back
to work within a week, his doctor later remarked that Cardozo had lived
longer than what was reasonably expected at the time.52

In April 1935, a visitor to the Court observed that Cardozo struggled
to read an opinion from the bench. “His eyes began to twitch so violently
that his glasses fell off and it was only by putting his finger over one eye
that he was able to continue.”53 Two months later, Cardozo suffered his sec-
ond heart attack and his physician recommended he step down from the
Court. After being confined to bed, he returned to the Court and to his
exhausting work schedule, in defiance of his doctors and nurses. “I have
been cautioned to moderate my pace, but you know that is an impossibility
for me.”54 He quipped, “When I speak of my feeble heart, I refer to its spir-
itual qualities. Physically the old heart is as good as senescence has a right
to expect.”55

In December 1937, he suffered two more heart attacks and contracted
shingles. Cardiograms showed his heartbeat was deteriorating. He wrote a
friend, “The pain of shingles is ‘exquisite.’ In my case a wicked old heart
brought about some complications, but I am told that the heart muscles are
evincing a satisfaction with present conditions which is not shared by their
owner.”56 On January 8, he had a stroke, paralyzing his left arm and leg and
taking away the vision in his right eye. Though he miraculously began to
recover in February and March, he soon began to decline.

Cardozo’s closest friend on the Court, Justice Harlan Fiske Stone, was
concerned about whether Cardozo would be able to resume his duties in the
fall. Stone was well aware of the Court’s limited options concerning a disabled
colleague. He wrote to a friend that the Court might have to step in to secure
“the privilege of the retirement act” on Cardozo’s behalf.57 As with Justices
Hunt, Moody, and Pitney, it would take a special bill to allow Cardozo, who
had not reached age seventy, to retire with benefits. During a visit from Chief
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Justice Hughes, Cardozo remarked, “They tell me I am going to get well, but
I file a dissenting opinion.”58 There were rumors that he was planning on step-
ping down and that Roosevelt had urged him to wait and make a decision
after he recovered.59 Such rumors are common though, when word gets out
that a justice is ill and it is unlikely Cardozo would have departed prior to age
seventy and retirement eligibility. In late June he suffered two more heart
attacks, was given blood transfusions, and fed intravenously. One of his doc-
tors remarked on the connection between Cardozo’s battle to live and his work
on the Court:

In delirium, as in his conscious moments, Justice Cardozo’s whole
interest in his life seemed to be to try to recover for his work. In
delirious moments he went over and over again old decisions and
court cases. Outside the delirium his mind was surprisingly clear. He
was never able to express the hopelessness of his plight.60

The ailing Justice suffered a massive coronary and died on July 9, 1938.
Cardozo’s failure to step down was partly a direct result of his association of
work with life. Like a number of justices before him, Cardozo felt that to
relinquish his seat on the Court would be to give up on life. Another impor-
tant factor was that at age sixty-eight, he was not eligible for retirement ben-
efits. Had he chose to depart, he would have had to resign his seat and would
not have continued drawing a salary.

With Cardozo’s case the catalyst, the next month Congress finally acted
on the problem of disabled justices. On August 5, 1939, the first disability
statute for federal judges, including Supreme Court justices, was passed.
Permanently disabled justices were allowed to retire regardless of age. If they
had served less than ten years as a federal judge, they would only receive one
half of their last annual salary for the rest of their life. However, if a disabled
justice had ten years or more service as a federal judge, he would receive the
full amount of his last salary, for the remainder of his life. Though it was
passed too late for Cardozo to take advantage of, it went a long way in help-
ing solve the problem of disability. Still left unaddressed, was the issue of
what could be done if a disabled justice refused to avail himself of even these
generous provisions.

LOUIS D. BRANDEIS AND CHARLES EVANS HUGHES

In stark contrast to the close of Justice Cardozo’s tenure on the Court, Louis
D. Brandeis’s retirement was precipitated by his concern for the institutional
health of the Court. During the 1937 and 1938 Terms, Justice Brandeis
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began to physically decline. Though his opinion-writing decreased, he
showed no signs of mental deterioration.61 After suffering a heart attack in
early 1939, Brandeis took a month off to recover. He returned to the Court
in time to sit with the new Justice, Felix Frankfurter, before sending his
unexpected retirement letter to President Roosevelt on February 13, 1939.
That same day, the eighty-three-year-old Justice wrote his sister-in-law
about his decision:

I want you to know promptly that I am not retiring from the
Court because of ill health. Mine seems to be as good as hereto-
fore. But years have limited the quantity and intensity of work
possible, and I think the time has come when a younger man
should assume the burden.62

Chief Justice Hughes was determined to leave the bench before becom-
ing a burden to his colleagues. He had a standing arrangement with his chil-
dren for a vote by secret ballot should any one of them detect signs of mental
deterioration and feel he should step down. No such vote was ever taken. In
March 1939, Hughes contracted a bleeding ulcer and was absent from the
Court for a few weeks. He recovered and continued his duties without inter-
ruption for two more terms. In June 1941, he decided to step down:

While I was still in good health, I then realized that the work was
too heavy for me at my age, as it was increasingly difficult to main-
tain the necessary number of hours of sustained effort. I had criti-
cized judges for trying to hang on after they were unable to bring full
vigor to their task. As I felt I could not keep the pace that I had set
for myself as Chief Justice, I decided that the time had come to fol-
low my own advice.63

After eleven years as Chief Justice, Hughes retired on July 1, 1941,
informing President Roosevelt of his intentions the month before. He recalled
the choice he made between resignation and retirement:

When I felt that I must no longer attempt to carry the heavy burden
of the Chief Justiceship, I had a strong inclination, as I had consid-
erable means, to “resign” and not take advantage of the retirement
allowance. But on full consideration I came to the conclusion, as did
Justice Brandeis whose fortune was far greater than mine, that this
would make an undesirable precedent. Congress passed the Retire-
ment Act without qualification, and it was in the interest of the
Court that the policy of the statute should be maintained.64
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PIERCE BUTLER AND JAMES CLARK MCREYNOLDS

Pierce Butler became eligible for retirement on his seventieth birthday,
March 17, 1936. He chose not to step down, however, and did not change his
mind the following year after the passage of the 1937 Act’s expanded senior
status provision. On June 5, 1939, Butler presided over the last day of the
Court’s Term with the absences of Chief Justice Hughes and Justice
McReynolds.65 It would be Butler’s last appearance on the bench. In August
1939, he entered the hospital with a bladder ailment. It was not considered
serious and Butler was soon released, but the problem recurred the next
month and Butler was back in the hospital. Though he hoped to return to the
Court during the fall Term, his condition worsened and on November 16,
1939, he died after serving for seventeen years on the Court.66 It is difficult
to say without direct evidence whether his decision not to avail himself of the
retirement act was partisan. Brandeis’s successor, William O. Douglas took
his seat in April 1939, making it possible for Butler to depart at the close of
the Term without being concerned for the Court’s ability to function. As a
result, it is possible that Butler had no intention of departing under a Demo-
cratic administration.

After Butler’s death, James Clark McReynolds was the last of the Four
Horsemen remaining on the Court. McReynolds became eligible to retire in
February 1932, and though he considered retiring, he chose instead to remain
in his seat.67 McReynolds staunchly opposed FDR’s New Deal legislation, but
found his support from within the Court dwindling since Van Devanter’s
retirement in 1937. As Roosevelt was headed toward an unprecedented third
term in the White House, the embittered McReynolds wrote to his brother,
“A war with a fool at the top is not a pleasant prospect. He is acting like a
crazy man.”68 Still in good health at age seventy-nine, but unwilling to con-
tinue a losing battle against Roosevelt, McReynolds announced his retirement
on February 1, 1941. He said that he had tried to protect the country, but “any
country that elects Roosevelt three times deserves no protection.”69 Though an
opponent of Roosevelt, McReynolds did not depart for partisan reasons. He
may have stayed longer than he wanted because Roosevelt was in office, but
ultimately personal concerns led him to step down and allow a Democrat to
name his successor.

JAMES F. BYRNES

Justice James F. Byrnes was restless and unhappy during his brief one-year
tenure on the Court. He was an important member of the Roosevelt admin-
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istration before being appointed and immediately longed to return to the
political arena. A week after the Pearl Harbor bombing, Byrnes expressed his
frustration to the president:

I must confess I found it very difficult to concentrate on the argu-
ments that morning . . . I’ve been in the middle of crises since I
entered public life, but yesterday with the nation confronted with the
greatest crisis in its history, the best I could do was to spend hours
listening to arguments about the payment for ships that were built
twenty-three years ago. I was thinking so much about those ships
sunk at Pearl Harbor that it was difficult to concentrate on argu-
ments about ships that were built at Bethlehem in 1918.

Mr. President, you know, before your fight on the Supreme
Court was over I had concluded you were wrong, and my service on
the Court has only confirmed that view . . . You urged that Justices
be retired at seventy. From my experience, I’ve decided they should-
n’t be appointed until they reach seventy.70

It was obvious to Roosevelt that Byrnes wanted to leave the Court and
the president suggested that Byrnes take a leave of absence in order to work
in the administration. The justice declined to take on additional responsi-
bilities while remaining on the Court, but offered to resign his seat if the
president could find a way for him to contribute to the war effort.71 The
president agreed and described Byrnes’s new assignment as director of eco-
nomic stabilization:

In these jurisdictional disputes I want you to act as a judge and I will
let it be known that your decision is my decision, and that there is no
appeal. For all practical purposes you will be assistant President.72

After only a year on the Court, Justice Byrnes resigned writing the other
justices, “Only a sense of duty impelled me to resign from the Court.”73 He
became popularly known as the assistant president while working for FDR,
and later went on to be secretary of state under President Truman, and then
governor of South Carolina.

UNTIMELY DEATHS

In a period of only five years, Roosevelt made an unprecedented eight
appointments to the Supreme Court. The 1937 Retirement Act had
prompted the departures of his staunchest opponents and an entirely new
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Court validated his New Deal programs. But following the retirement of
Charles Evans Hughes in 1941, there would not be another retirement for
nearly fifteen years. The successive deaths of five justices, four of them rel-
atively young, in the late 1940s and early 1950s suggested that the exist-
ing retirement benefits were not generous enough and further amendment
was needed.

OWEN ROBERTS

Justice Owen J. Roberts was unhappy with the increasing acrimony between
his feuding colleagues and what he saw as the Court’s disregard for legal
precedent under Chief Justice Stone.74 He wrote retired Chief Justice Hughes,
“To work under you was the greatest experience and satisfaction of my life.
When you left the Court, the whole picture changed. For me it would never
be the same.”75 In January 1944 Roberts’s dissatisfaction came to a head. He
was upset with news reports that suggested he was the hold-out vote on an
important case. Though the story was not true, Roberts insisted that one of
the justices was leaking information to the press. Though all of the justices
denied any leak, Roberts was not satisfied. Thereafter, he no longer partici-
pated in the traditional handshake in the justices’ robing room. Instead, he
waited in the hall and only joined his colleagues just before they took the
bench. He began to arrive late for conferences and then only spoke to Justices
Frankfurter and Robert Jackson, believing that the other justices were “sort of
conspirator[s] against him.”76 Roberts resigned on July 31, 1945.77

Though Hugo Black had initially been personally close to Roberts, their
relationship was particularly strained. Black’s professional indignation toward
Roberts was so great that he refused to sign Roberts’s customary farewell let-
ter unless certain complimentary sentences were omitted.78 The result of this
squabble was that no letter was ever sent to Roberts, though several of the jus-
tices sent letters on their own. Justice Jackson wrote Justice Frankfurter about
the matter, “Black, as you and I know, has driven Roberts off the bench and
pursued him after his retirement.”79 After departing he wrote, “I have no illu-
sions about my judicial career. But one can only do what one can. Who am I
to revile the good God that he did not make me a Marshall, a Taney, a
Bradley, a Holmes, a Brandeis, or a Cardozo.”80

HARLAN FISKE STONE

In 1932 Stone was unhappy on the Court and considered the possibility of
resigning. Following the resignation of Justice Holmes, Stone told President
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Hoover that he would be willing to step down if Benjamin Cardozo were
appointed, attempting to allay the president’s fears that there would be too
many justices from New York. Cardozo was appointed and Stone did not have
to resign. When friends suggested the time might be right for a possible run
at the presidency, Stone replied, “You are quite right in saying that there will
be an entirely new political picture in the next four years, but having seen it
all at close range, I cannot say that I am interested in it. I might be interested
in going back to practice law in New York, as I suppose I could do at any
time.”81 After John Foster Dulles’s invitation to return to private practice in
New York, Stone replied, “After thinking the matter over . . . I cannot per-
suade myself that I ought to abandon the path on which I have started.”82

On October 12, 1936, Stone became ill with bacillary dysentery after
returning from a vacation. His condition was so serious that he stayed home
in bed for nine weeks, six of which he spent fending off death. He wrote, “It
laid me low. [Fighting the illness was] hard work for one who is accustomed
to always being well and working at top-speed.”83 Chief Justice Hughes wrote
him, “Don’t try to come back too soon—we need you—but we need you in full
vigor.”84 In January, the sixty-four year-old Stone returned to the Court, tak-
ing on his full share of the work. He wrote Justice Frankfurter, “Now that I
have got it going, I think my intellectual apparatus will work as well as usual,
and ought to keep running for sometime past seventy.”85

In 1941, Stone was confirmed as the new Chief Justice following the
retirement of Charles Evans Hughes. At different times throughout Stone’s
tenure as Chief, rumors circulated that his elevation was part of a deal whereby
he would eventually depart in favor of Justice Jackson. Stone commented, “It
is an old game to chisel the office holder if you want his place and some of the
New Deal boys are especially skillful at it. Of course, no sensible man wishes
to overstay his time in any office, but my present inclination is to choose the
time of retirement for myself, without the aid of any interested parties.”86

On reaching his twentieth anniversary at the Court, rumors once again
circulated that he would step down. The growing feuds among the justices
weighed heavily on the chief, who tried unceasingly to bring the justices
together. A friend urged Stone not to give up and step down, “For God’s
sake, don’t do it. People all over this country love you. I can imagine your
aggravation and irritation, but for heaven’s sake, don’t leave us.”87 Similarly,
Judge Learned Hand wrote, “Brother, I like to think of you as keeping the
faith in which we were both reared. Often I wonder how you can do it, but
for the love of God, hold the fort, and remember that we watch you with
joy.”88 Stone put their fears to rest and endeavored to remain in his place:
“The delicacy and difficulties of the situation in the Court seem to make it
desirable for me to contribute such stabilizing influence as I can until condi-
tions are somewhat better.”89
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Though Stone felt it his duty to be a balancing force on the increasingly
divisive Court, he did not intend to remain much longer. On July 15, 1945 he
wrote his son, Lauson:

In the natural course of events, I should retire before very long. The
work is heavy and nerve-wracking, and the country is entitled to have
a Chief Justice who is in his prime instead of one who is on the
wrong side of seventy three, as I should be in October. My retirement
would also lighten the burdens on Mother. I am telling you this so
that you may be free to say that my membership on the Court is not
likely to be long a handicap to any firm which you might join.90

Cognizant of the events surrounding the Field and Holmes departures,
he told his son Marshall later that summer, that he would depart before any
sign of deterioration manifested itself. He added that he had decided to retire
after a short time, but did not fix a date. Marshall Stone suggested, “I would
be surprised if he had not thought of staying on long enough for a Republi-
can President to be able to appoint his successor.”91 Despite Marshall Stone’s
hypothesis, there is no indication of partisan motivation in any of Stone’s doc-
umented remarks about retirement. He wrote a friend:

After one gets into his seventy-fourth year, there is a natural expec-
tation that he will not carry for long the heavy burden that I am car-
rying. Sometimes I think to myself when I see the performances that
go on around me, ‘Why subject oneself to that sort of thing?’ And
then I think what would happen if I weren’t here, and what would I
do if I didn’t have this job and I conclude it is perhaps my duty to
keep going. Who knows?92

On April 22, 1946, while announcing a dissent from the bench, the Chief
fell ill. Douglas recalled, “Stone did not actually die on the Bench, but he did
have a fatal stroke . . . while I was reading Girouard v. United States,93 to which
he had written a dissent. As I announced the decision I heard Stone mum-
bling, and when I finished I signaled Black to do something.”94 Justice Wiley
B. Rutledge recounted:

I looked over to the center chair and saw the Chief sitting back,
holding his opinions in reading position, his right hand fumbling
through the pages. Then I heard him say in a low voice something
like ‘the case should be stayed; we decided to send this case back to
conference for reconsideration.’ Still it did not occur to me that he
was ill. I thought he had suddenly decided that a case which had
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been announced previously had some hitch in it and was calling a
recess to go off and straighten things out. Suddenly, the gavel
banged, and Black adjourned the Court until two-thirty.95

Justice Harold Burton continued:

The Court rose at once. Justices Black and Reed helped the Chief to
the robing room. He walked about not thinking or speaking clearly.
He lay down there. The Marshal called (the doctor) from the Capi-
tol. He reported good pulse and pressure but some blood circulation
indigestion . . . The rest of the Justices (except Justice Murphy) had
lunch as usual and returned to the bench at 2:30. Justice Black pre-
siding announced “in the temporary absence of the Chief Justice” the
three cases which (the) Chief had been authorized to announce . . .
We then proceeded with the regular business.96

Justice Douglas later explained why the Court reconvened, “We . . .
decided that since Stone was still alive, we should return and announce the
remaining decisions; otherwise we might have had to put some cases down for
rehearing.”97 Stone was taken home in an ambulance, and his physician held
out hope of recovery. That evening, however, the chief justice died of a fatal
cerebral thrombosis. Douglas offered his own opinion of the cause of the
chief ’s death: “Under Stone we were . . . almost in a continuous Conference.
He believed in free speech for everybody, including himself. His insistence
upon detail hastened his death. If there were twenty-two points in a petition
for certiorari, he would discuss every single one of them. The work was gru-
eling and it was just too great a strain for a man of Stone’s age.”98

FRANK MURPHY

Beginning in 1946, Justice Frank Murphy started to experience health prob-
lems. He was periodically in and out of the hospital for what appeared to be
minor heart and circulatory problems. By 1948 he was very unhappy, partly
because of his illnesses, but due largely to personal problems stemming from
his impending marriage and deteriorating relationship with his family. He suf-
fered a nervous inflammation and missed the fall opening of the Court. He had
a recurring case of shingles that put him in and out of the hospital throughout
the year. Justices Rutledge and Douglas kept him abreast of Court develop-
ments while he was away.99 Rutledge was especially keen to see Murphy’s
health restored. “It is much more important for your long-run service here,
invaluable to the causes we seek to serve,” Rutledge wrote, “that you safeguard
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your health even at the expense of taking further time.”100 During Murphy’s
absence from the Court, Rutledge offered the use of his clerks to help with the
workload. Murphy agreed and was able to continue to participate fully, albeit
from his hospital bed, during the fall and winter of 1948.

Two months shy of his fifty-ninth birthday, Murphy wrote his brother
about stepping down from the Court: “What is the use of retiring at 70? At
that date in life the Lord retires everyone anyway. It seems to me when fed-
eral service takes the best years of one’s life—years you cannot capture—the
public servant should be allowed to retire without reference to disability or
age.”101 Financially, Murphy had no choice but to remain in his place, as he
was ineligible to retire under the 1937 Act. Medical bills and other expendi-
tures left Murphy with very little savings, but when he was offered a high-pay-
ing corporate job, he said to his brother George, “I am not for sale.”102 He
returned to the bench in January 1949, but once again had to return to the
hospital for brief stays in February, April, and June, becoming increasingly
dependent on painkillers. Indeed, Murphy’s drug habit led him to begin mak-
ing illegal purchases.103 He was unable to continue to perform his share of the
workload, despite relying on his clerks for opinion writing. In his final two
years, Justice Rutledge cast votes for him, and he authored only 18 of the
Court’s 224 majority opinions.104

In April 1949, a magazine article suggested that President Truman and
Chief Justice Vinson had made “several attempts” to get Murphy to resign. Mur-
phy wrote the chief that he had no intention of resigning and called the story a
“cooked up job” and “an injustice” to the president, the chief, and himself.105 Mur-
phy was absent as the Court finished its work for the 1948–1949 Term. Black
hoped Murphy would recover and return for the new Term in the fall. “I do not
believe it possible,” Black encouragingly wrote Murphy, “that if your seat should
become vacant it would be filled by a person who even gets near to your fine qual-
ities.”106 Less than a month later, however, Justice Murphy unexpectedly suffered
a fatal heart attack on July 19, 1949. Rutledge wrote Douglas:

George Murphy told me Frank’s death was as unexpected to the
family as to us. One of the last things Frank told me was that his
heart was entirely all right—his doctors had cleared him on that.
Strange how wrong even the best doctors could be.107

WILEY B. RUTLEDGE, FRED VINSON, AND ROBERT JACKSON

A tireless worker, Rutledge was frequently unhappy and depressed toward the
end of his tenure and briefly contemplated resigning from the Court to accept
a law school deanship.108 Justice Douglas described Rutledge’s work ethic:
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[H]e went at writing an opinion pretty much as a law professor goes
to work writing a Law Journal article. So he exhausted himself
unnecessarily, doing more than deciding a particular case and trying
to work out the total mosaic in which the case appeared in legal lit-
erature. His mill ground slowly and very fine. He probably put more
actual energy and concentration into each of the several cases that
came across his desk than anyone in modern history.109

Rutledge had two habits that led to his early demise. He was an
incessant cigarette smoker, a habit dating back to when he was
eleven years old, and he was a prodigious worker. His gristmill
ground very fine. He polished opinions with meticulous care. He
worked more than any of us, staying at his desk night after night
until the wee hours.110

During the summer of 1949, the years of excessive labor caught up with
Justice Rutledge. His family and friends were worried by his physical and
mental condition. After Murphy’s death, Rutledge seemed to decline further.
Two weeks before his death, a friend wrote him: “During this transitional
period on the Court, the best service you can render is to help decide cases.
To hell with writing opinions . . . You are needed on the Court more now than
at any previous time, but your first duty is to remain on earth.”111 Less than
two months after Murphy’s death, Justice Rutledge died of a cerebral hemor-
rhage during a vacation in Maine, on September 10, 1949. He was fifty-five
years old.

After the sudden deaths of Justices Murphy and Rutledge, the Court’s
membership was stable until just before the start of the 1953 Term. On Sep-
tember 8, Chief Justice Vinson suddenly died of a massive heart attack.112 He
was only sixty-three and had served on the Court for just over seven years. Jus-
tice Douglas wrote:

He was a happy party man, enjoying bourbon and branch water,
bridge with Eisenhower at the White House, and all the amenities
of social Washington. He had huge bags under his eyes and a very
heavy paunch. Dr. George Draper, the physician I so respected, had
seen him at a gathering and I asked what the medical appraisal was.
‘He’ll die soon of a heart attack,’ Draper said.113

Upon hearing of the chief justice’s death, Justice Frankfurter, who had
been disdainful of Vinson’s leadership and disliked him personally, said, “This
is the first indication I have ever had that there is a God.”114

Only seven months after Vinson’s death, Justice Jackson suffered an unex-
pected heart attack on March 30, 1954. He spent over a month recovering in
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the hospital, but rejoined his colleagues on May 17, so the entire Court would
be present for the announcement of the decision in Brown v. Board of Educa-
tion.115 At age sixty-two, Jackson returned from the summer recess and began
the new Term in October. When friends suggested he slow down, Jackson
demurred. One of his long-time friends wrote:

When, toward the end, we remonstrated against his working
habits, he always replied with a smile that he would prefer to carry
out what he conceived to be his duties, even though it meant a
shorter life, than to seek release from those obligations by living an
easier life.116

While driving from his home in McLean, Virginia, to the Supreme
Court for work on Saturday morning, October 9, Jackson became ill. Later
that day, he died. Jackson’s death, after thirteen years of service on the Court,
came only thirteen months after Vinson’s.

CONCLUSION

As in 1801 and 1869 a politically motivated Congress and president tar-
geted the federal judiciary, and the Supreme Court specifically, with pro-
posals to force their opponents to step down. While the Court-packing plan
seemed radical in its scope, it was entirely predictable given the partisan ran-
cor that produced previous transformative legislation. Mandatory retirement
amendments were also considered. Though neither the Court-packing pro-
posal nor a mandatory retirement scheme succeeded, an expanded retire-
ment provision did pass. Initially, the carrot of senior status and salary pro-
tection in the 1937 Retirement Act prompted the voluntary departures of a
number of aged opposition justices prior to decline, disability, and burden-
ing the Court.

As before, this initial success did not last. Caseloads rose to heights not
seen in half a century and justices tried to meet the demands of the increas-
ing docket. When a group of justices became ill well short of the age seventy
requirement of the retirement statute, and ultimately died while still on the
Court, the climate was again ripe for fundamental change. As I will discuss in
the next chapter, reforms continued as the American Bar Association took up
the cause of mandatory retirement, and ultimately a new Republican Congress
in 1954 saw the recent deaths on the Court as a chance to induce aged liberal
justices to step down. Once again, though, instead of passing a constitutional
amendment for compulsory retirement, Congress further reduced the age at
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which justices could depart. Under these expanded retirement provisions, the
period from 1954 to the present was dominated by voluntary retirements, in
sharp contrast to the previous eras. Although personal and institutional con-
cerns played a part in departure decisions, the expanded provisions gave jus-
tices more flexibility to act politically, and they responded.
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[Warren has no] right to choose which president he thinks should
dominate for the next twenty years the Supreme Court.

—California Governor Ronald Reagan, 1968

If I had ever known what was going to happen to this country and
this Court, I never would have resigned. They would have had to
carry me out of here on a plank!

—Former Chief Justice Earl Warren, 1974

The period from 1954 to the present has been a time for testing the limits of
power. Bolstered by the American Bar Association, Congress once again con-
sidered limiting judicial tenure. Individual justices faced decisions about
retirement and relinquishing the power of their office under the most gener-
ous retirement system in the Court’s history. Presidents tested the limits of
their powers to influence the Supreme Court through the succession process.
The justices also pushed the envelope of partisanship by engaging in a new
brand of succession politics. The members of the Court, pushing the bound-
aries of internal, collegial decision-making, collectively made decisions about
taking power away from one of their colleagues. Through it all, the succession
process remained remarkably consistent with voluntary retirements the norm.

The goal of inducing the departures of old-regime opposition justices was
sought by new reforms. Institutional health improved as fewer aged and infirm
justices held on to their seats. What Congress did not intend, however, and did
not foresee, was that increased benefits facilitated leaving in the justices’ hands
the opportunities for partisan departures. Though justices in the current
period, like most of their predecessors, were concerned with institutional and
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personal factors in making their departure decisions, partisan concerns steadily
grew in importance. While most justices were wary of staying too long and
being burdens to their colleagues, increased retirement benefits led to an
increase in justices engaging in succession politics. Increased opportunity, and
the naked partisanship of a number of recent justices, suggest that current
structures are in need of reform.

After nearly a decade where several justices died on the bench, Congress
moved to radically alter the provisions of the eighty-five-year-old retirement
statute. First enacted in the aftermath of the Civil War, the 1869 provision
required justices to reach age seventy and have at least ten years of service on
the federal bench in order to step down and continue to receive their salary.
Though amended several times, most notably to add the senior service and
salary protection inducements in 1937, it remained largely unchanged in its
rigid requirements. The ailments, declines, and eventual deaths of Harlan
Fiske Stone, Frank Murphy, Wiley Rutledge, and Fred Vinson, prompted
congressional action. On February 10, 1954, Congress expanded the para-
meters for retirement to include not only those who reached age seventy and
had ten years of service, but also those justices who attained the age of sixty-
five with fifteen years of service on the federal courts (see Table 7.1).

Compared with the departures that occurred earlier in the Court’s his-
tory, the justices who departed in the last half of the twentieth century exhib-
ited an unusually high amount of partisanship. Extending the retirement
statute paved the way for a new era of voluntary retirements. With retirement
easier to obtain, increased levels of partisanship resulted. Table 7.2 shows the
most recent departing justices in relation to the presidents they departed
under. While only nine of nineteen departed under copartisan presidents—
presidents who shared their party affiliation, general ideological outlook, or
both—nearly all the rest exhibited other forms of partisanship, like attempt-
ing to hang on to their seats until a favorable administration took office. This
was certainly the case for such justices as William O. Douglas and Thurgood
Marshall, and probably the case for Hugo Black and William J. Brennan.

Why the seemingly sudden burst of apparently partisan activity? Once
again, institutional arrangements played a crucial role. Increased retirement
benefit afforded greater opportunity to engage in succession politics and these
justices served under the expanded provisions of the 1937 and 1954 Retire-
ment Acts. Workload has also been an important variable in the departure
decisions of the justices. As Figure 7.1 shows, the Court’s docket continued to
rise in this period. Historically, rising caseloads have blunted considerations of
partisanship in the departure decision-making process. But the Court has
taken dramatic action to counteract the burdens of the rising docket.

Table 7.3 highlights some of the institutional changes that the Court has
made to combat the unprecedented dockets. Interestingly, many of these
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important changes did not take place until the chief justiceship of Warren
Burger in the 1970s when, as I will argue, partisanship in the departure deci-
sion-making process became more pronounced. Reforms like reducing oral
argument, hiring more law clerks, and pooling the clerks for the benefit of all
the justices helped make the docket more manageable.

The most important technique, however, for dealing with the rising
docket, was simply hearing fewer cases and writing fewer opinions (see Table
7.4). The Court went from hearing nearly 300 cases in the early 1970s to
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TABLE 7.1
Significant Retirement and Pension Provisions: 1954–Present

1954 All federal judges, including Supreme Court justices, may retire at age seventy
with at least ten years of service as a federal judge OR at age sixty-five with fif-
teen years of service as a federal judge and receive the salary of their office at
the time of their retirement for life. These provisions also apply to retiring in
senior status.

1984 The “Rule of 80” is established. Justices having reached the age of sixty-five
may retire from office provided that the sum of their age and years of judicial
service equal at least eighty. Such retired justices receive for life the salary of
their office at the time of their retirement. Justices having reached the age of
sixty-five may retire in senior status provided that the sum of their age and
years of judicial service equal at least eighty. Such senior status justices will
receive for life the salary of the office. The word “resignation” is removed from
federal law so that only “retired” justices are eligible for benefits. Justices who
resign are no longer federal judges and receive no benefits.

1989 Justices retiring in senior status are required to perform actual judicial duties
in order to continue to receive the same salary increases as sitting members of
the Court. Each year such justices must certify that during the previous twelve
months they have been engaged in judicial work generally equivalent to what
a regular sitting member of the judiciary would accomplish in three months.

1993 Retired justices no longer receive offices at the Court. Instead, they may have
space at the newly constructed Thurgood Marshall Federal Judiciary Building
located behind Union Station.

1996 Justices retiring in senior status may attribute a sufficient part of the work per-
formed in such subsequent year to the earlier year so that the work so attributed,
when added to the work performed during such earlier year, satisfied the require-
ments for certification for that year. However, a justice or judge may not receive
credit for the same work for purposes of certification for more than 1 year.

Adapted from: Lee Epstein et al., The Supreme Court Compendium (Washington, D.C.:
Congressional Quarterly Press, 1994), 36–37 and 28 U.S.C 371–372.



around 100 today. At the same time, the number of signed opinions has been
halved over this period from a high of 146 to a low of 75. These developments
made the jobs of the justices more manageable, if not more pleasant. More
important, these changes facilitated longer tenures and made it easier for jus-
tices to engage in succession politics by timing their departures.

As in previous eras, important new structures emerged to influence
departures (see Table 7.5). Though the increased retirement statute remained
the dominant variable in the new era, other developments impacted the jus-
tices. The presidency of Lyndon Johnson not only reflected this new partisan
climate, but it also demonstrated the lengths to which some presidents will go
to induce departure and pack the Court with their own appointments. In one
form or another, nearly every justice who has departed since Lyndon Johnson
took office has engaged in succession politics. Like in previous eras, the
declines and eventual departures of superannuated justices had an effect on
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TABLE 7.2
Copartisanship 1954–1994: Party of Departing Justices and Presidents

Departing
President &

Departing Departure President’s Copartisan Partisan
Justice & Party ID Date Party President Departure

Sherman Minton (D) Oct. 15, 1956 Eisenhower (R) No No
Stanley F. Reed (D) Feb. 25, 1957 Eisenhower (R) No No
Harold H. Burton (R) Oct. 13, 1958 Eisenhower (R) No No
Charles Evans Whittaker (R) Apr. 1, 1962 Kennedy (D) No No
Felix Frankfurter (I) Aug. 28, 1962 Kennedy (D) Yes Yes
Arthur Goldberg (D) July 25, 1965 Johnson (D) Yes Yes
Thomas C. Clark (D) June 12, 1967 Johnson (D) Yes Yes
Abe Fortas (D) May 14, 1969 Nixon (R) No Yes
Earl Warren (R) June 23, 1969 Nixon (R) No Yes
Hugo L. Black (D) Sept. 17, 1971 Nixon (R) No No
John Marshall Harlan II (R) Sept. 23, 1971 Nixon (R) Yes Yes
William O. Douglas (D) Nov. 12, 1975 Ford (R) No Yes
Potter Stewart (R) July 3, 1981 Reagan (R) Yes Yes
Warren E. Burger (R) Sept. 26, 1986 Reagan (R) Yes Yes
Lewis F. Powell Jr. (D) June 26, 1987 Reagan (R) Yes Yes
William J. Brennan, Jr. (D) July 20, 1990 Bush (R) No Yes
Thurgood Marshall (D) June 27, 1991 Bush (R) No Yes
Byron R. White (D) June 28, 1993 Clinton (D) Yes Yes
Harry A. Blackmun (R) Aug. 3, 1994 Clinton (D) Yes Yes



FIGURE 7.1
U.S. Supreme Court Caseload: 1940–2000

TABLE 7.3
Significant Institutional Changes in the Supreme Court: 1954–Present

Year Institutional Change

1955 The Court begins audiotaping oral arguments.
The Court announces it will no longer hear oral arguments on Fridays, reserv-
ing that day for conference.

1970 The Court reduces its dockets from 3 (original, appellate, miscellaneous) to
two (original and all others).

1970 The Court reduces the time allotted to oral arguments from one hour per side
to one-half hour per side.

1972 The Court begins the “cert. pool” where law clerks divide up all filed cases. A
single clerk writes the memo on a given case, which is then circulated to all
participating justices.

1975 The Court limits oral arguments to Mondays, Tuesdays, and Wednesdays.

1988 Congress enacts legislation virtually eliminating the Court’s nondiscretionary
appellate jurisdiction.

Adapted from: Lee Epstein et al., The Supreme Court Compendium (Washington, D.C.:
Congressional Quarterly Press, 1994), 22–25.



their colleagues: staying too long can damage the Court. Working in con-
junction with generous retirement benefit, and a decreasing workload, super-
annuate justices serve to promote voluntary retirement. These three factors
add up to explain why no justice has died on the Court in fifty years. Because
the superannuation effect caused by the departures of Black, Harlan, and
Douglas was so important on subsequent departures, I deal with this sub-
regime separately in the next chapter. Indeed, Douglas’s unprecedented
attempts to continue participating in the work of the Court after his retire-
ment continues to impact the departure decisions of the current justices. The
disputed Bush/Gore election of 2000 has also contributed to the partisan cli-
mate of departure that now exists. Because of its unique impact on the justices
and striking parallels to the disputed Hayes/Tilden election of 1876, I will
treat its effect on the current members of the Court in chapter nine.

1954 RETIREMENT ACT:
THE FAILURE OF MANDATORY RETIREMENT

After Roosevelt’s Court-packing assault on the Court and the passage of the
expanded 1937 retirement provision, the issue of compulsory retirement dis-
appeared. Nine years later, in 1946, Edwin A. Falk, an influential member of
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TABLE 7.4
Dealing with the Docket: Certiorari Petitions Docketed and Granted 

and Signed Opinions in the U.S. Supreme Court, 1955–1999

Petitions for Certiorari

Year Docketed Granted Percent Signed Opinions

1955 1,487 139 10.7 82
1960 1,874 109 17.2 110
1965 2,774 167 16.7 97
1970 4,192 255 6.0 109
1975 4,747 272 5.7 138
1980 5,120 184 3.6 123
1985 5,148 186 3.6 146
1990 6,302 141 2.2 112
1995 7,554 105 1.4 75
1999 7,377 83 1.1 74

Adapted from: Lee Epstein et al., The Supreme Court Compendium, 2nd ed. (Washing-
ton, D.C.: Congressional Quarterly Press, 1996), Tables 2–6 and 2–7.



the New York City Bar Association, published an article and prompted a
nonpartisan movement that ultimately led to the American Bar Association
calling for a constitutional amendment for mandatory retirement at age sev-
enty-five.1 Though Congress briefly considered the amendment, they ulti-
mately opted for statutory reform—once again expanding the existing retire-
ment provision.

Falk argued that like the Court-packing plan, another assault on the
Court’s independence would inevitably occur as long as various Constitutional
“loopholes,” such as life tenure, remained in place.2 Falk called for a number
of reforms including mandatory retirement, fixing the number of justices at
nine, and a prohibition on justices’ engaging in politics such as running for the
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TABLE 7.5
1954–Present Departure Era: Subregimes

Departure 
Subregime Years Emergent Structure Departing Justices Mode

1954–1963 1954 Retirement Act; Sherman Minton Retirement
Increasing Stanley F. Reed Retirement
Partisanship Harold H. Burton Retirement

Charles Evans Whittaker Retirement
Felix Frankfurter Retirement

1964–1970 LBJ Presidency Arthur Goldberg Resignation
Thomas C. Clark Retirement
Abe Fortas Resignation
Earl Warren Retirement

1971–1999 Black/Harlan/Douglas John M. Harlan II Retirement
Superannuation Effect Hugo Black Retirement

William O. Douglas Retirement
Potter Stewart Retirement
Warren E. Burger Retirement
Lewis F. Powell, Jr. Retirement
William J. Brennan, Jr. Retirement
Thurgood Marshall Retirement
Byron R. White Retirement
Harry Blackmun Retirement

2000– Disputed Bush/Gore William H. Rehnquist
Election of 2000 Sandra Day O’Connor

John Paul Stevens
Ruth Bader Ginsburg



presidency. The article’s publication in 1946 immediately led the New York
City Bar to create a Special Committee on the Federal Courts. Falk chaired
the committee and the American Bar Association created a parallel commit-
tee. By 1948, both committees approved a number of reforms including
mandatory retirement at the end of the term in which a justice reached age
seventy-five. But the full ABA, through its House of Delegates, initially voted
down the plan, fifty-two to forty-three. And despite a speech by former Jus-
tice Owen Roberts largely endorsing the proposal,3 the ABA spent the next
two years debating and redrafting the proposal. Finally, in February 1950, the
ABA approved a constitutional amendment for mandatory retirement at sev-
enty-five, fixing the number of justices at nine, and prohibiting justices from
running for either the presidency or vice-presidency within five years of hav-
ing served on the Court.

Though it was covered in the New York Times, the ABA proposal gar-
nered no interest in Congress. But two years later, Maryland Senator John
Marshall Butler met with the New York City Bar and they convinced him to
adopt the ABA proposal. In May 1952, Butler first introduced a Senate Res-
olution detailing the amendment’s provisions including mandatory retire-
ment. A year later he introduced a Senate Joint Resolution that his colleague
Representative Edward T. Miller of Maryland introduced on the House floor.

The Eisenhower administration was supportive of the plan but not for
the same reasons as those seeking reform. In December 1953 Attorney Gen-
eral Herbert Brownell met with members of the ABA as well as Senator But-
ler and Brownell expressed his approval of the plan and willingness to help.
But like many in the GOP-controlled Senate, the administration’s concern
was inducing opposition justices to depart and they saw a constitutional
amendment as more difficult to pass than a change in the existing retirement
statute. Though Congress held hearings and debated a mandatory retirement
scheme, on February 10, 1954 they instead passed the 1954 Retirement Act.4

The bill expanded the age-seventy, ten-year rule to full benefits at age sixty-
five with fifteen years of service on the federal bench.

Congress continued debating a constitutional amendment that included
mandatory retirement but ultimately the bill failed for three main reasons.
First, on May 17, 1954 the Court handed down its ruling in Brown v. Board
of Education5 angering both Republicans and conservative Democrats—the
two groups who most favored mandatory retirement. The Warren Court fol-
lowed Brown up with a series of decisions striking down various anti-Com-
munism statutes, further stimulating congressional opposition.6 Instead of
protecting the Court’s independence, Congress now took steps to combat it.
Second, the Democrats regained control of both the Senate and House in
1955. Lastly, by October 1958, Minton, Reed, and Burton had voluntarily
departed, giving Eisenhower three successive nominations.
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CANTANKEROUS FELLOWS

In the eight and a half years prior to 1954, the Court experienced five con-
secutive deaths. Except for Chief Justice Stone, who died at age seventy-three,
the other four justices were relatively young, dying in their fifties and early six-
ties. Jackson’s death in the fall of 1954, however, was the Court’s last and a
new era of departure under the expanded 1954 retirement provision began.
Except for two resignations, every justice who departed after Jackson, retired
under the generous benefits of the 1937 and 1954 Retirement Acts, though
some went grudgingly. Indeed, more than in any previous era, justices were
overstaying their ability to fully contribute to the Court’s work. Mental
decrepitude was an increasing problem.

SHERMAN MINTON

Justice Sherman Minton’s health was always precarious. He had a heart attack
in 1945 at the age of fifty-five and suffered from anemia and had circulatory
problems in his legs. Near the end of the 1953–1954 Term, he seriously
thought about stepping down because of his health. A friend wrote, “You have
my most sincere sympathy if you find yourself swimming in troubled waters
in respect to your health.”7 When Minton’s long-time secretary retired, he
wrote Justice Frankfurter, “She no doubt thought I was on my last legs, and
the ship I mastered was about to go down so she took to the rafts.”8 Minton
decided to stay on for two more terms.

As the 1955–1956 Term neared its end, Minton informed his friends and
colleagues that the current Term would be his last. He noticed his mental abil-
ities starting to slip, and despite protests from his law clerks, was adamant that
justices should not linger in their places. In December, he wrote his close
friend, ex-President Truman:

I am slipping fast. I have to carry a cane now all the time. I find my
mental health keeps pace with my physical health. I find my work
very difficult and I don’t have the zest for the work I use to have. You
know I have had pernicious anemia for ten years & it has sapped my
vitality, especially mental.9

Minton wrote Justice Black that it was easy to think about retiring, “but
when it comes to the consummation there is much pulling at the heart strings
and wonder at what it will be like to leave you cantankerous fellows with
whom it has been a priceless privilege to serve.”10 He wrote Justice Frank-
furter that the retirement decision was “not so easy” and that he would have
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remained on the Court were it not “for my feeling of inadequacy and decrepi-
tude and the embarrassment which comes from this deferential treatment
accorded my ‘senility.’” He added that the time had come to “be going home
to Indiana and its hills and people I love, not ‘to sit down by the silent sea
and wait for the muffled oar,’ but to enjoy my remaining days doing as I
damned please.”11

Minton informed President Eisenhower of his intentions on September
7. He told reporters that his health difficulties made it hard to fully perform
the duties of the office. Explaining the problems he had simply with walking,
Minton told the press:

My knees buckle and I lose my balance. It’s pretty depressing. This
thing keeps pecking away at me. Worst of all, it’s gone to my brain.
It affects my power to concentrate and think and retain arguments in
my mind.12

[The retirement decision] was best for me and best for the court.
But it is not an easy place to leave. I love it. I hate to go.13

Instead of departing at the close of the Term in June, Minton officially
remained on the Court for the start of the new Term in the fall, in order to
be eligible for full retirement benefits. On October 15, 1956, Minton took
the bench with his colleagues to hear the day’s orders and observe the
swearing in of new members of the Supreme Court bar. After fifteen min-
utes on the bench, Minton turned to Justice Burton, who was sitting to his
right, shook his hand, and left the bench for the last time. Minton had
spent seven years on the Supreme Court and eight years on the Court of
Appeals. His fifteen years of service in the federal courts and his age, sixty-
five, qualified him for full retirement benefits under the new Retirement
Act of 1954.

STANLEY F. REED

A little over three months later, Justice Stanley F. Reed followed Minton’s
example. On January 31, 1957, his nineteenth anniversary as a member of the
Court, Justice Reed held a press conference and formally announced that he
would retire next month. He told reporters that he had thought about step-
ping down “for perhaps a year” and when asked why he did finally decide to
retire, he replied, “Because I’m seventy-two years old.” He added that
although he was in good health, the demanding work of the Court and “the
strain of such unremitting exertion no longer seems wise.”14 Chief Justice
Warren spoke for his colleagues when the Court reconvened on Reed’s final
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day, “We rejoice that this retirement comes while he is in full vigor of mind
and body, and capable of enjoying the many good things of life, which his long
and devoted public service has compelled him to forego.”15

After nineteen-plus years on the Court, Justice Reed retired on February
25, 1957. Although there is no documented evidence, Reed may have chosen
to leave the Court in February rather than finish out the Term because he was
in the minority on a number of important cases to be handed down in the
spring.16 After turning down an offer from President Eisenhower to chair the
Administration’s Civil Rights Commission, Justice Reed went on to serve on
the lower federal courts until finally stepping down in 1975 at age ninety-one.
He died in 1980 at the age of ninety-six, an astonishing twenty-three years
after his retirement from the Supreme Court.17

HAROLD BURTON

By the end of the 1956–1957 Term, Justice Burton began to show signs of
Parkinson’s disease. He began the 1957 Term with his usual determination but
found the work more difficult. His hands shook to such a degree that his
handwriting became very difficult to read. He took longer and longer after-
noon naps. In early June, Burton’s physician “identified my trouble as Parkin-
son’s disease. It is responding to treatment very well, but [my doctor] advised
retirement from full Court duties.”18 Burton agreed, but when he informed
Chief Justice Warren of his intention to retire, Warren asked him to stay on
until September 30. A week later, Burton wrote:

Attorney Gen. Wm. Rogers came to see me. He said he had heard a
report that I might retire soon and he came to urge me not to do so.
He said I had been an excellent justice and he did not want me to
leave the Court. I explained my plans to retire Oct. 13 and to notify
the President shortly after my [seventieth] birthday on June 22. I
explained that my doctor advised such retirement and that I was tak-
ing treatment to offset Parkinson’s disease that had shown up during
this term. Also that although I had originally planned to serve one
more year I felt it best for the Court and my family not to do so now.
I felt handicapped in doing the work of the Court, and serving at my
best during a term, taking 10 hr. a day . . . 7 days a week.19

After stepping down on October 13, 1958, Burton reflected on retire-
ment, “For the first time that I can recall in my life, I found myself not caught
up with my immediate duties and free to read and do what I pleased for about
an hour.”20 After speaking with Justice Reed in January, Burton sat on the
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lower federal courts from 1958–1962. Though Parkinson’s disease and his
concern for doing his share of the Court’s work prompted Burton’s departure,
the generous provision of the expanded retirement statute was decisive in the
timing. He had not served for fifteen years on the federal bench when he
reached his sixty-fifth birthday. He knew that on reaching age seventy, he
would only need to have ten years of service. Accordingly, Burton retired after
his seventieth birthday and received full benefits.

Chief Justice Warren had been concerned about Burton’s failing health
and what would happen financially to his wife if he died. The Burtons were
receiving the justice’s full salary under the 1937 Act, but the payments would
cease when the justice passed away. In 1959, Warren and Justice Tom Clark
invited House Speaker Sam Rayburn and Senate Majority Leader Lyndon
Johnson to dinner at Clark’s house. Warren and Clark lobbied the two legis-
lators to provide pensions for the widows of Supreme Court justices.21 Two
weeks later, President Eisenhower signed the bill into law.

CHARLES E. WHITTAKER

Charles E. Whittaker had a history of mental instability before he joined the
Court.22 Throughout his life he suffered from anxiety, depression, and an
inability to work. For example, while in private practice he suffered “break-
downs.” Not surprisingly, Whittaker disliked being a justice and, immediately
after taking his seat, began seeing a doctor. He said, “I sold myself down the
river for a bowl of porridge.”23 Only a few months after Whittaker’s first term
began, Justice Burton noted, “Justice Whittaker has been on the edge of a ner-
vous breakdown but hopes to finish the term and then recuperate.”24 Whit-
taker’s indecisiveness made him the swing vote on many crucial cases. As a
result, he was continually targeted by a number of the justices, especially Felix
Frankfurter. Douglas explained:

Frankfurter used his law clerks as flying squadrons against the law
clerks of other Justices and even against the Justices themselves.
Frankfurter, a proselytizer, never missed a chance to line up a vote.
His prize target was Charles Whittaker . . . Whittaker was duck soup
for Frankfurter and his flying squadrons of law clerks.25

It was around this time that a decision may have been made, discussed, or
both by Justices Black and Harlan that any case in which Whittaker would be
the deciding vote would be held over for reargument, in effect nullifying
Whittaker’s vote.26 Such a policy was later formally adopted during William
O. Douglas’s last term on the Court.
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Warren wrote Whittaker, “You know, Charley, you can’t let this injure
your health.”27 Feeling sorry for Whittaker, Black finally gave in, saying, “I
cannot destroy a man.”28 Frankfurter, however, did not relent. When Whit-
taker finally suffered a nervous breakdown, Whittaker’s son remarked, “Cer-
tainly Frankfurter was a major factor in causing it.”29 Douglas added:

Whittaker would make up his mind on argument, only to be
changed by Frankfurter the next day. In Conference, Whittaker
would take one position when the Chief or Black spoke, change his
mind when Frankfurter spoke, and change back again when some
other Justice spoke. This eventually led to his ‘nervous breakdown’
and his retirement for being permanently disabled in 1962. No one
can change his mind so often and not have a breakdown.30

On March 6, 1962, Whittaker checked into the hospital complaining of
exhaustion. He said, “I was burning the candle at both ends to a point where
I became completely enervated.”31 His condition, however, was much worse
than anyone knew. His son was convinced that the Justice intended suicide
and pleaded with his father not to kill himself.32 Whittaker agreed, and
planned his formal departure from the Court. On March 16, he wrote War-
ren, the doctors “advise me that my return to the Court would unduly jeopar-
dize my future health.”33 Whittaker was the first justice to take advantage of
the disability provision of the 1939 Retirement Act, when he retired on April
1, 1962, after only five years on the Court.

Whittaker’s brief post-Court tenure might be termed “disability senior
status” as Chief Justice Earl Warren never assigned any lower court duties to
Whittaker.34 After similar occurrences with other federal judges, Congress
ultimately took action. In 1989, judges in senior status were required to per-
form actual judicial duties in order to receive the pay raises that active federal
judges received. Unlike Whittaker’s retirement, disability senior status now
carries the penalty of lost salary increases.

FELIX FRANKFURTER

In November 1958, Justice Frankfurter suffered a minor heart attack, though
he only became aware of it later during a routine checkup.35 He immediately
entered the hospital and asked his doctors, “Look here. I want to ask you fel-
lows something, and I’ll be guided by your opinion and advice in the matter.
Do you think I should sit down right now and write out my resignation from
the Court?”36 The doctors said that his departure would not be necessary and

1651954–1970: The Limits of Power



Frankfurter resumed his work on the Court after an unusually lengthy hospi-
tal stay.37 Justice Black remarked, “Felix is obviously a sick man. Maybe that’s
why he is so hard to get along with in conference.”38

The relationship between Frankfurter and Justice Douglas had grown
increasingly strained over the years. In a remarkable incident in 1954, Dou-
glas wrote his former mentor and law professor:

Today at Conference I asked you a question . . . The question
was not answered. An answer was refused, rather insolently. This was
so far as I recall the first time one member of the Conference refused
to answer another member on a matter of Court business.

We all know what a great burden your long discourses are. So I
am not complaining. But I do register a protest at your degradation
of the Conference and its deliberations.39

Frankfurter promptly circulated Douglas’s memorandum to the other jus-
tices adding, “Since the enclosed memorandum addressed to me purports to
deal with a matter of Court concern, it seems appropriate that all the other
members of the Court should see it.”40 In 1960, Douglas had finally had
enough of Frankfurter’s antics in conference. Douglas wrote the following
memorandum to the justices, but after discussing the matter with Chief Jus-
tice Warren, decided not to circulate it:

The continuous violent outbursts against me in Conference by my
Brother Frankfurter give me great concern. They do not bother me.
For I have been on the hustings too long.

But he’s an ill man; and these violent outbursts create a fear in
my heart that one of them may be his end.

I do not consciously do anything to annoy him. But twenty-odd
years have shown that I am a disturbing symbol in his life. His out-
bursts against me are increasing in intensity. In the interest of his
health and long life I have reluctantly concluded to participate in no
more conferences while he is on the Court.

For the cert. lists I will leave my vote. On argued cases I will
leave a short summary of my views.41

On April 6, 1962, a month after Justice Whittaker had a nervous
breakdown, Frankfurter suffered a stroke while sitting at his desk in cham-
bers. He fell from his chair to the floor, where he remained until his sec-
retary found him and called an ambulance. He was carried from the build-
ing by ambulance attendants, protesting that his shoes were being left
behind.42 The stroke was relatively minor and it appeared that the Justice
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would soon return to work. His doctor reported that the cause of the
stroke “cleared spontaneously and left no residual after effect.”43 Only days
later, however, Frankfurter suffered a second, more severe stroke. His
entire left side was paralyzed and he lost the ability to speak. At the end
of April, the hospital optimistically announced that the Justice would be
able to return to the Court.44

Frankfurter returned home on July 14 and initially held out hope of
recovery and a return to his duties. Mentally, he had not diminished at all and
continued dictating his many correspondences.45 He was particularly preoccu-
pied with the way that history would judge his jurisprudence and overall con-
tribution to the Court. He wrote all of his disciples and supporters attempt-
ing to convince them that his interpretation of events and opinions about
colleagues was correct.46 After pleas to safeguard his health from his doctors,
friend Dean Acheson, and Justice John Harlan, Frankfurter decided to retire.47

When asked later about the matter, Warren was adamant that no member of
the Court “asked” Frankfurter to step down.48 Frankfurter sent a copy of his
retirement letter to the other justices, saying that “every safeguard against pre-
mature disclosure of its contents must be observed.”49 He cited concerns for
his health and the work of the Court in his formal letter to the president. He
officially departed on August 28, 1962, at the age of seventy-nine, writing
President John F. Kennedy:

High expectations were earlier expressed by my doctors that I would
be able to resume my judicial duties . . . However, they now advise
me that the stepped-up therapy . . . involves hazards which might
jeopardize the useful years they anticipate still lie ahead of me.

The Court should not enter its new Term with uncertainty as to
whether I might later be able to return to unrestricted duty. To retain
my seat on the basis of a diminished work schedule would not com-
port with my own philosophy or with the demands of the business of
the Court.50

It is not surprising that justices find it difficult to leave the Court. Some
have a more difficult time letting go than others, however. Nearly five months
into his retirement, Frankfurter circulated to his former colleagues an article
written by Philip Neal for The Supreme Court Review on the case of Baker v.
Carr.51 Frankfurter’s last opinion, a sixty-four-page dissent, came in the case
that revolutionized apportionment in the states. He was not content, however,
to let the matter stand and was still working in retirement to convince the
other justices that he was right. He was aware that his actions might be con-
sidered inappropriate for a retired justice and in his memo accompanying the
article he wrote:

1671954–1970: The Limits of Power



The . . . article . . . struck me as having such penetrating and valu-
able qualities as to lead me to think that it might be of interest to
the Brethren.

You will not, I am sure, misconstrue my purpose in sending the
article to you or consider that in so doing I am stepping outside the
appropriate province of a Retired Justice. Otherwise I would of
course not have sent it.

With old regards . . .52

Frankfurter’s attempt to continue his substantive interactions with his
former colleagues is tame compared to the efforts of his old nemesis William
O. Douglas over a decade later. What both instances demonstrate, however, is
that there is flexibility, disagreement, and even confusion in what the appro-
priate role should be for a retired justice. As I will discuss later, the current
members of the Court have considered this issue as recently as 1988.

AN EXTRACONSTITUTIONAL ARRANGEMENT:
LYNDON JOHNSON AND THE 

FALL OF THE WARREN COURT

Beginning with the death of Adlai Stevenson in 1965, an important series of
events occurred that not only provided the only interruption in the pattern of
retirements under the 1954 Act, but had a lasting effect on the Court and the
nation. Lyndon Johnson, ensnarled in the Vietnam War, was the principal fig-
ure. Johnson not only brought about his own well-documented demise, but
contributed to the public downfalls of four members of the Supreme Court.
Left in Johnson’s wake, Arthur Goldberg, Tom Clark, Abe Fortas, and Earl
Warren were not able to leave the Court on their own terms, but rather were
coerced, in one form or another, to depart under clouds of suspicion.

ARTHUR GOLDBERG

On July 14, 1965, Adlai Stevenson, U.S. ambassador to the United Nations,
died suddenly. Stevenson had given the hawkish foreign policy of the
Kennedy and Johnson administrations legitimacy with liberals, who were
becoming increasingly skeptical about U.S. involvement in Vietnam. Looking
for someone with similar liberal appeal, President Johnson turned first to Har-
vard economist John Kenneth Galbraith, who had been ambassador to India
under Kennedy. Galbraith wanted no part of the U.N. post, and instead of
turning Johnson down cold, he suggested that the president offer the post to
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Justice Arthur J. Goldberg, who Galbraith had heard was restless at the Court.
Johnson was delighted at this suggestion, which would allow him to appease
the liberals on foreign policy and name his close friend and adviser Abe For-
tas to Goldberg’s seat.

Johnson began the difficult process of persuading the reluctant Goldberg to
step down from his seat on the Court and accept the ambassadorship. Johnson’s
first attempt came by way of a phone call to Goldberg, who was meeting with
Chief Justice Warren and Justice Black in his chambers. They knew why the
president was calling and repeatedly said to Goldberg, “Tell him no.” Johnson
said, “Arthur, you’re the only man who can bring peace to Vietnam and the man
who does that will be the next man to sit in my seat.” Goldberg’s longtime friend
recalled, “Arthur’s great flaw was his ego. Once you told him that he’s the only
man in the world able to do something, he believed it. LBJ knew that. He was
really laying it on and Arthur kept saying, ‘Yes Mr. President,’ and Warren and
Black kept on saying, ‘Tell him no.’ It went on like that, Arthur said.”53

Moments before a White House meeting with the president about the
post, Goldberg told Johnson aide Jack Valenti, “I’m not an applicant for any
post—including the U.N. one.”54 The president invited Goldberg and his wife
to accompany him on Air Force One to and from Stevenson’s funeral in Illi-
nois. On the return trip, Goldberg relented. He agreed to step down from the
Court and accept the U.N. post on two conditions. First, he had Johnson’s
word that the administration was committed to negotiating a peaceful solu-
tion in Vietnam. Second, Goldberg insisted that he be the principal adviser
and participate in all decisions leading up to such a settlement. Johnson agreed
and Justice Goldberg resigned on July 25, 1965. The next day he wrote the
other justices, “Only the most compelling call to duty could bring me to leave
this Court . . . But that call did come, and I could not refuse.”55

Washington’s political community was shocked by Goldberg’s decision
and rumors flew about the arrangement. Some suggested that Goldberg was
beholden to Johnson for information the president had about funding for a
party thrown by then–Secretary of Labor Goldberg on behalf of then–Vice
President Johnson.56 Others felt that Goldberg was angling for a spot on a
future presidential ticket. Regardless, Goldberg was convinced that he could
make a difference in getting Johnson to end the war in Vietnam. Goldberg
later recalled his decision:

Nobody can twist the arm of a Supreme Court Justice . . . We were
in a war in Vietnam. I had an exaggerated opinion of my own capac-
ities. I thought I could persuade Johnson that we were fighting the
wrong war in the wrong place, [and] to get out . . . I would love to
have stayed on the Court, but my sense of priorities was [that] this
war would be disastrous.57
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Goldberg also felt that the U.N. job would only be temporary and that
he might be able to return to the Court in the future. Since he knew that
Chief Justice Warren planned to retire before the next presidential elec-
tion, he thought it possible that he might even return as the new chief. By
1968, however, Goldberg’s relationship with Johnson had soured over
Vietnam. On April 23, 1968, he submitted his letter of resignation, not-
ing, “I don’t want the impression to be created that I am hanging around
for a Supreme Court appointment. This is not good for the country, Mr.
President, nor is it personally dignified for me.”58 Shortly thereafter, War-
ren told Goldberg that he would be retiring and would recommend Gold-
berg to LBJ to succeed him as chief.59 Goldberg was appreciative of War-
ren’s confidence, but doubted that Johnson would nominate him, after
their falling out over Vietnam. When Johnson put forth the names of Abe
Fortas for chief and Homer Thornberry for associate justice, Goldberg was
not surprised.

TOM C. CLARK

Eager for another vacancy, Johnson knew that Justice Tom C. Clark would
have a potential conflict of interest if his son Ramsey was appointed to a posi-
tion in the government that dealt with the High Court. When Ramsey
became acting attorney general following the resignation of Nicholas Katzen-
bach, Johnson made his move. On January 25, 1967, Johnson told Ramsey
that he could only be named the permanent attorney general if his father
stepped down from the Court. Johnson argued that “every taxi driver in the
country” would see the conflict of interest of a son arguing cases before his
father.60 Ramsey protested, arguing that his father’s departure “would hurt
you” contributing to the impression that LBJ was not tough enough on
crime.61 “He more than any other member of the Court,” Ramsey counseled,
“stands for . . . tough law enforcement.”62 Less than a month later, Johnson
named Ramsey attorney general. The same day, Justice Clark announced that
he would retire at the end of the Court’s Term in June.63 Years later, Ramsey
denied that any formal deal had been brokered. Johnson’s style, however, was
more informal as Katzenbach reflected:

Johnson said, I can get rid of Tom Clark by putting Ramsey in as
attorney general. That’s the way LBJ’s mind worked. What I think
LBJ did was tell Tom Clark, I’m going to make Ramsey attorney
general, and I’m sorry that’s going to raise a problem for you, Tom,
and I’m not going to do it if you don’t want to resign.64
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THE STRUGGLE FOR THE CHIEF JUSTICESHIP:
ABE FORTAS AND EARL WARREN

The private maneuverings that characterized Goldberg’s and Clark’s depar-
tures stand in contrast to the extraordinary events surrounding the very pub-
lic departures of their colleagues, Abe Fortas and Earl Warren.65 At stake was
the chief justiceship held by Warren for fifteen years. Republicans, like presi-
dential candidate Richard Nixon were critical of the Warren Court and Nixon
made the judiciary a campaign issue in 1968.

During Clark’s last term on the Court, Chief Justice Warren felt that
Black, then eighty-two, and Douglas, then seventy, had stayed on the Court
past their prime. The Chief told a friend, “I’m not going out of here like some
of these fellows. I’m going out while I know what I’m doing.”66 When War-
ren was appointed Chief in 1953, he told his son, “If you ever see me slipping,
tell me, no matter how onerous it is. I don’t ever want to get into that posi-
tion.”67 In his sixties, he told his clerks that there should be mandatory retire-
ment at age seventy for Supreme Court justices. When he reached seventy, he
decided the age should be seventy-five. After his seventy-fifth birthday in
1966, he showed no signs of slowing down. He liked to say, “As soon as Hugo
retires, I’ll be happy to follow.”68 Still, Warren was wary of lingering past his
usefulness and told his clerks to inform him if they thought he was slipping.
He also did not want to get into the position where nobody would dare con-
front him about the matter.

By his seventy-seventh birthday, Warren was suffering intermittent
angina pains and considering retirement. On April 4, 1967, he went to the
hospital and was absent from the Court for a day. He wrote Justice Douglas
the next day, “I had been suffering some distress and went out to Walter Reed
Hospital to undergo a few tests.”69 Warren felt that he had accomplished all
he had set out to in public life and wanted to enjoy his remaining years off
the Court.

Warren was also paying close attention to the 1968 presidential race.
Three days before the California presidential primary, Warren felt that Robert
F. Kennedy would win the White House.70 After Kennedy’s assassination,
Warren was convinced that Richard Nixon would be elected and informed his
clerks that he was going to retire before Nixon had a chance to nominate his
replacement. On June 13, Warren met briefly with President Johnson to
inform him of his retirement and his wish for a like-minded successor.71 That
same day he sent two letters to Johnson. The first said, “Pursuant to the pro-
visions of 28 U.S.C. Section 371(b), I hereby advise you of my intention to
retire as Chief Justice of the United States, effective at your pleasure.”72 The
second letter gave Warren’s reasons for stepping down. He wrote:
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It is not because of reasons of health or on account of any personal
or associational problems, but solely because of age . . . The problem
of age . . . is one that no man can combat and, therefore, eventually
must bow to it. I have been continuously in the public service for
more than fifty years. When I entered the public service, 150 mil-
lion of our 200 million people were not born yet. I, therefore, con-
ceive it to be my duty to give way to someone who will have more
years ahead of him to cope with the problems which will come to
the Court.73

Because Warren did not specify a retirement date, the Johnson adminis-
tration interpreted it to mean that Warren would wait until a successor was
confirmed. They also felt it would allow Warren to withdraw his letter, should
that be necessary. In Johnson’s carefully worded reply to Warren, the president
wrote, “With your agreement, I will accept your decision to retire effective at
such time as a successor is qualified.”74 Warren biographer Bernard Schwartz
contends that Warren’s decision not to step down immediately was precipi-
tated by the chief ’s concern over Hugo Black. As senior associate, Black
would be the acting chief until the confirmation of Warren’s successor. The
Chief was unsure of the eighty-two-year-old justice’s ability to handle the
work and did not want to embarrass Black publicly.75 Warren never mentioned
this as a reason, however, only saying, “there always ought to be a Chief Jus-
tice of the United States . . . if I selected a particular day and the vacancy was
not filled it would be a vacuum.”76

Johnson announced his intention to nominate Associate Justice Abe Fortas
to be the next chief justice on June 26, the same day he announced Warren’s
planned departure. Warren strenuously denied that his departure was politically
motivated in any way, saying, “I put all that behind me fifteen years ago.”77

Republicans immediately saw the announcements as partisan maneuvering by a
lame-duck president, and rumors of a Johnson/Warren plot to pack the Court
spread throughout Washington. California Governor Ronald Reagan said that
Warren had no “right to choose which president he thinks should dominate for
the next twenty years the Supreme Court.”78 Republican Senator Robert Grif-
fin charged that Warren’s letter to Johnson “was not a resignation at all. In so
doing, he created the impression of participating with the President in a politi-
cal manipulation to force confirmation of a particular successor.”79 When a radio
correspondent overheard Warren telling a friend that the rumors were true, she
immediately broadcast the story.80 Senate Republicans prepared for battle.

Although the Democrats had a huge sixty-four to thirty-six advantage in
the Senate, the Fortas nomination encountered difficulty. Douglas remarked,
“By that time Johnson himself had created a credibility gap of vast propor-
tions; as a result, much of the antagonism against Fortas was merely a reflec-
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tion against Johnson.”81 One issue raised by the Republicans was Fortas’ close
ties to President Johnson and the allegation that Justice Fortas had been an
unofficial adviser to the president. This violated, it was argued, the principle
of separation of powers. Justice Douglas later characterized the relationship
between Johnson and Fortas:

Over the years, [ Johnson] became very dependent on Abe Fortas for
all his decisions. Not that he always followed Abe’s advice; he often
did not. But he had such confidence in Abe that he was crippled
without him.82

Critics such as Senator Sam Ervin argued that there was no vacancy to
fill, as Warren had not yet retired.83 Even Senate Judiciary Committee Chair
James O. Eastland reportedly said to another Senator, “You’re not going to
vote for that Jew to be Chief Justice, are you?”84 Coupling Fortas’s nomination
with Johnson’s old friend from Texas, Homer Thornberry, only made matters
worse. Though Johnson hoped Thornberry’s nomination would appease
Southern Democrats, it instead fueled charges of cronyism.

Unexpectedly, Fortas agreed to testify in person before the Senate, the
first chief justice nominee ever to do so. On July 13, Fortas began four days of
testimony, where he was harshly attacked by Republican for the decisions of
the Warren Court.85 Fortas’s troubles continued in September when it was
reported that he had received $15,000 for teaching a summer seminar at
American University in Washington. The money came from private donors
who were linked to having interests in cases argued before the Court.

Although the Senate Judiciary Committee voted eleven to six to recom-
mend Fortas, Senator Griffin led a core group of Republican senators in
derailing the nomination by filibustering for six days. Griffin’s campaign
against Fortas was supported by a group of Southern Democratic senators led
by Senator Richard Russell of Georgia. Russell withdrew his support for For-
tas and Thornberry because of Johnson’s foot-dragging on a district-court
nomination Russell had proposed months earlier.86 Fortas wrote Johnson, ask-
ing that his nomination be withdrawn to avert “a continuation of the attacks
upon the Court which have characterized the filibuster—attacks which have
been sometimes extreme and entirely unrelated to responsible criticism.”87 On
October 4, Johnson withdrew the nomination. Warren informed the president
that he would continue serving as chief until a successor was confirmed, but
Johnson said that he would not send another nomination to the Senate for
consideration. The new President, Richard Nixon, would.

Though there was debate in Congress about whether or not Warren’s
retirement letter was still valid under the new administration, Warren always
considered that he had submitted his letter to the office of the president, and
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not to Lyndon Johnson personally. Warren reasoned that if he withdrew it,
history would certainly record his departure as purely partisan.88 When Nixon
took office, the new president worked out a deal with Warren that allowed the
Chief to finish out the 1968 Term before stepping down.

In May 1969, Life magazine published an article about financial ties
between Justice Fortas and financier Louis Wolfson.89 In January 1966, while
a member of the Court, Fortas agreed to be a consultant to a foundation
started by Wolfson, for a fee of $20,000. After Wolfson was indicted for fraud
in December 1966, Fortas returned the money. The article, however, was only
part of the story. The Nixon Justice Department had obtained further infor-
mation that Wolfson had agreed to pay Fortas a fee of $20,000 annually for
the rest of his life, and $20,000 annually to his wife after his death. On May
7, Attorney General Mitchell met with Chief Justice Warren at the Court and
disclosed the documents. Warren told Mitchell that he would take the matter
under consideration and called a conference to tell the other justices, includ-
ing Fortas, what Mitchell had told him. At the conference, Fortas said that he
paid back all the money that he had received and that the contracts were can-
celed by mutual agreement. Warren was concerned about the damage the For-
tas situation was having on the Court and remarked to his secretary, “He can’t
stay.”90 Justice Douglas discussed the matter with Fortas:

I sat up with him two nights, serving as a sounding board . . . He
apparently had held Wolfson’s hand, so to speak, but had never
undertaken to give legal advice or acted as counsel after coming on
the Court. I urged Abe not to resign, though parts of the press were
demanding it. At first Abe agreed with me, but he quickly changed.
I saw him the next night and he was then resolved to resign. My son
Bill was with me and he too pleaded with Abe not to resign. ‘Blood
will taste good to this gang. And having tasted it, they will want
more,’ my son said.91

Fortas wanted to do what was in the best interest of the Court. He
heeded the advice of his close friend Clark Clifford, and with the threat of
impeachment proceedings a real possibility, Justice Fortas resigned on May
14, 1969. He wrote the Chief Justice:

It is my opinion . . . that the public controversy . . . is likely to con-
tinue and adversely affect the work and position of the Court, absent
my resignation. In these circumstances, it seems clear to me that it is
not my duty to remain on the Court, but rather to resign in the hope
that this will enable the Court to proceed with its vital work free
form extraneous stress.
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There has been no wrongdoing on my part. There has been no
default in the performance of my judicial duties in accordance with
the high standards of the office I hold.92

Fortas told a journalist, “It’s just as if an automobile hit me as I stepped
off the curb.”93 Within a year, however, he regretted not facing his detractors.
Later, Johnson said, “I made him take the justiceship. In that way, I ruined his
life.”94 On June 23, 1969, Earl Warren swore in Warren E. Burger as the new
chief, and officially retired. Years later, during the Watergate scandal, Warren
told a reporter, “If I had ever known what was going to happen to this coun-
try and this Court, I never would have resigned. They would have had to carry
me out of here on a plank!”95

Johnson’s political maneuverings not only led to the coerced departures of
four members of the Supreme Court, it also had a lasting impact on the
Court’s ideological direction. While Johnson selected Thurgood Marshall to
replace Tom Clark, he ultimately failed with the other two seats. Though
Goldberg’s seat was temporarily filled by Fortas, that seat as well as the chief
justiceship was eventually filled by Republican President Richard Nixon.
Though it continues to be debated whether the Burger Court was more con-
servative than the Warren Court, the very fact that Nixon was able to make
these two appointments was a direct result of Johnson’s machinations. Over-
all, LBJ’s interference led to an unprecedented string of the forced departures
of four Supreme Court Justices and the end of the Warren Court.

CONCLUSION

In 1954, the departure process was transformed by the expansion of the exist-
ing retirement statute. As with previous reforms, the change was largely the
result of a new governing regime. For the first time since the Great Depres-
sion, the Republicans controlled the executive and legislative branches. Aided
by nonpartisan reformers, including the ABA, they set about changing the
existing departure structure. Though a constitutional amendment for compul-
sory retirement at age seventy-five failed to pass, the retirement statute was
altered to allow justices to depart with full benefits at a younger age. Initially,
it worked and opposition justices were induced to depart under the new, more
generous rules.

But because justices had a larger window in which to time their depar-
tures, partisan concerns began to dominate departure decisions. Lyndon John-
son’s direct involvement with the departures of several justices exemplified the
increasingly political environment as he worked behind the scenes to cajole jus-
tices to give up their seats. Arthur Goldberg and Tom Clark were convinced by
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Johnson to step aside and Earl Warren and Abe Fortas ultimately became
high-profile casualties of Johnson’s maneuverings. In the next three decades,
partisanship was ever-present in the retirement decisions of the justices. The
mental decrepitude, exemplified by Justices Minton and Whitaker also contin-
ued to plague the Court to an unprecedented degree.
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If I were younger and healthier, I would stay on the Court and
fight it out, but I can’t see well and my memory is not as good. If
I can’t measure up, then I should get off the Court.

—Justice Hugo Black

Prop me up and keep on voting.
—Justice Thurgood Marshall instructing his clerks 

on what to do if he dropped dead at his desk.

Because justices are appointed for life, both partisan retirements and mental
decrepitude have been a recurring part of the departure process. But both have
increased in recent times. This is largely due to the expanded retirement ben-
efits enacted in 1954, and manageable workloads. Justices have for the most
part stayed on the bench longer than they should have in order to time their
departures to coincide with favorable administrations. The declines and even-
tual departures of Justices Black, Douglas, Powell, Brennan, and Marshall
demonstrate that these issues have not been adequately dealt with by either
the Court, Congress, or the American people.

Compared to the tragic events surrounding the departures of their
immediate predecessors, superannuated Justices Hugo Black, John Marshall
Harlan II, and William O. Douglas served as long as they could, pushing the
envelope for participation in the face of illness and decline. The virtually
simultaneous retirements of Black and Harlan left the Court two members
short, providing a valuable lesson for future justices considering departure.1

Douglas’s attempts to rejoin the Court after his official retirement were
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unprecedented in the Court’s history. He was thwarted at every turn by the
other members of the Court, and each justice who served during that extra-
ordinary time was affected. Since Black, Harlan, and Douglas have stepped
down, every justice who has departed has chosen to retire. With the excep-
tion of Thurgood Marshall, none lingered too long in comparison. None
continued participating from hospital beds as Harlan and Black did, and
none attempted to participate in the work of the Court after their retirements
as Douglas did.

HE OUGHT TO GET OFF THE COURT TOO

HUGO BLACK

Black’s lengthy career exemplifies the thought process of justices with respect
to departure. From the moment Black entered the Court, he was confronted
with his colleagues’ failing health and their decisions to step down. As a result,
he often thought of his tenure on the Court and contemplated his own depar-
ture. The young Black was matter-of-fact about retirement and even used it
as a threat, while the older Black began to reconsider and saw no end in sight.
Eventually, though probably too late, he became resigned to his incapacity and
faced the inevitable.

When Hugo Black first joined the Court in 1937, he sat with Justice
Sutherland, who was on the verge of stepping down. Black felt that Suther-
land was having some trouble getting around and perhaps had stayed too long.
“That’ll never happen to me,” he said. “I’ll know when to retire.”2 When Jus-
tice Robert Jackson’s name was mentioned as a possible successor to Chief
Justice Stone, Black told friends that he would step down if Jackson was
appointed. Saddened by the deaths of Justices Murphy and Rutledge in 1949,
Justice Black told Murphy’s brother George that he would retire “in a year or
two.”3 In 1957 he said, “I’ll have to be carried out feet first.” In 1961 he
remarked, “I’ll stay as long as I can write a first draft.” In 1962, Black was con-
cerned after an electrocardiogram reading during his annual physical deviated
from past readings. He told his clerks afterward, “One of the hardest things
you have to do up here is to know when to leave. If you stay too long, you
impose terrible burdens on your colleagues. I ask you to tell me when that is.”4

Justice Douglas felt Black had not stayed too long, writing Hugo, Jr., “Your
Daddy is thriving, and looks in excellent health, and seems to be in fine spir-
its. I hope he is with us for many, many more years.”5

Black became increasingly cantankerous as he got older. The relationship
between Black and Douglas, once allies in the intellectual struggle against Jus-
tices Frankfurter and Jackson for the direction of the Court, became strained.
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Over time, Black distanced himself from Douglas, partly because of his dis-
approval of Douglas’s personal life. In the 1960s, Black began siding against
Chief Justice Warren and the liberals more and more. Abe Fortas’s appoint-
ment to the Court only exacerbated his view that his colleagues were unprin-
cipled. Justice Brennan later remarked:

Hugo changed, the man changed, right in front of us. It was so evi-
dent. We talked about it much, the Chief and Bill Douglas probably
more than anyone else. Bill was especially hurt. We lost our fifth
vote. Those of us who cared for him certainly felt sad. We were afraid
it would hurt him in history and in academia.6

Starting with the 1964 term, Black began to rely on his clerks more and
more to write opinions. During the 1966 term, Black’s clerk recalled, “The
Judge would give me an opinion to write, for the Court or in dissent, and tell
me the result he wanted, but no guidance, just, ‘Go look at this opinion.’ It was
usually a past opinion of his.”

Black turned eighty during the 1965 term, and when Chief Justice War-
ren heard complaints about Black’s alleged senility, Warren would laughingly
reply, “No, Hugo just wants to be buried in Alabama.”7 In March 1966, Black
found out that he had cataracts. He was using bright lights and a magnifying
glass to read. The Chief said, “Black has hardened and gotten old. It’s a dif-
ferent Black now.”8 Warren felt that Black would not leave the Court until he
broke Justice Field’s record of thirty-four years and nine months on the bench.
The Chief told New York Times reporter Anthony Lewis, “He’s going to stay
too long . . . he is trying to break the record for the number of years anyone
has served on the Court.”9 In 1967 Black had a successful operation to restore
lost vision in one of his eyes. Warren began leading Black from the conference
room so that he would not trip. A second operation on his other eye was not
as successful and the operations had taken a noticeable toll. Black said, “I just
want to spend my working years on the Court.” The next year he told a clerk,
“I’ll stay as long as I can. But I won’t be here forever.”10

When Warren announced his own retirement in June 1968, Black again
reflected on the matter. His wife said at the time, “Hugo has always said he
didn’t mind retiring but that was belied tonight when he said in an anguished
voice, ‘But what will I do!’” When Black’s wife suggested a number of possi-
bilities, he rejected them all saying “[I] won’t be a part of a mass retirement.”
He wrote a friend, “As yet I have not had any reason to change my mind and
at present do not contemplate leaving the Court.”11 He said to another friend,
“I’ll stay on until my next to last breath.”12

Black was an avid tennis player and continued to play, at the insistence of
his cardiologist, into his eighty-third year. On July 18, 1969, Black suffered a
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minor stroke while playing tennis. He was hospitalized for four days and doc-
tors gave him a 90 percent chance of full recovery. He had a small blood clot
on his brain, which resulted in a partial loss of memory. The doctors were
unsure whether this would affect his work on the Court and finally advised
him to continue for one more year and then step down. “But what would I
do?” Black responded, and said he “about decided to quit” after hearing the
recommendation.13 Soon his mind became clearer and he returned to both the
tennis and Supreme Court.

In October 1970, Black told a friend, “During the last year my wife
has wanted me to quit the Court, to be together more so we could go
places and do things. But I feel good except for my eyes. Last week I fell
down on the stairs because I couldn’t see them. My wife says that maybe
we should sell the house, but I don’t want to.”14 Black was well aware that
only John Marshall and Stephen J. Field had served on the Court longer
than he had and by December 1970, Black kept a small card on his desk
with the dates of the justices’ service. He knew that he would pass Field’s
record on March 2, 1972, and become the longest serving justice in the
Court’s history.

With the House investigating Justice Douglas for possible impeachment,
a number of southerners asked Hugo Black, Jr., to see how his father felt about
their plans to oust Douglas. Justice Black told his son:

I have known Bill Douglas for thirty years. He’s never knowingly
done any improper, unethical or corrupt thing. Tell his detractors
that in spite of my age, I think I have one trial left in me. Tell them
that if they move against Bill Douglas, I’ll resign from the Court
and represent him. It will be the biggest, most important case I
ever tried.15

By the end of March 1971, Justice Black was in obvious decline. A month
earlier he developed an infected eye and ear. He was experiencing terrible
headaches and having difficulty concentrating. His short-term memory was
failing and he became unable to participate effectively in conference. He
appeared confused, tired, and often forgot the case being discussed. When
Chief Justice Burger suggested that conferences be shortened to accommo-
date Black, he strenuously objected. Still, Burger told one of the courtroom
guards to keep an eye on Black when the justices were on the bench. He began
using nicknames to refer to his colleagues, for example calling Justices Dou-
glas, Brennan, and Marshall “the three musketeers” for their similar voting
habits. He wrote friends, “How long after [the next few months] I shall hold
on, no one knows—not even I.”16 Despite his infirmities, he remained in good
spirits. He wrote to Douglas:
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I had not thought of the relief it would give me to share with you
many of my letters suggesting that no man of my age should dare to
hold public office.

I did appreciate Miss Erlandson’s letter, however, and am sure
that she is absolutely confident that she has the right answer for
making everything in the world smooth and tranquil again . . .
namely, for you and me to retire from the Court.17

In August, Black told his new clerks that he was looking forward to what
would probably be his last year on the Court.18 He told a friend, “If I were
younger and healthier, I would stay on the Court and fight it out, but I can’t
see well and my memory is not as good. If I can’t measure up, then I should
get off the Court.”19 On August 26, Black signed a retirement letter. The date
of departure was not fixed however and he remarked, “This will protect the
Court.” The next morning, he checked back in to the hospital asking, “I’m not
going there to die, am I?”20

He was diagnosed with temporal arthritis, inflamed blood vessels, and
was convinced he was going to die, even though his doctors insisted this was
not true. When President Nixon inquired about visiting Black at the hospital,
Black’s son said that it would not be possible, as his father could not be moved
to a more secure location in the hospital. Justice John Marshall Harlan was
staying in the next room, while undergoing tests for recurring back pain. Har-
lan’s attempts to cheer up Black failed. “John Harlan can’t see a thing,” Black
said. “He ought to get off the Court too.”21 Black told Chief Justice Burger
that he wanted Frank Johnson to take his place. The Nixon administration
agreed, but after opposition from some members of Congress, Johnson was
not nominated.

As the 1971 term approached, Black spoke with Burger about remaining
on the Court until he surpassed Field’s record, which was only months away.
Burger agreed, but Black’s family did not. The Justice’s condition was not
improving and they pressed him to retire. Black had always felt strongly about
his papers and conference notes and ordered them destroyed just as Justice
Roberts had done. His family was reluctant but finally did burn some of his
papers. They could not, however, bring themselves to destroy everything,
especially the draft opinions and correspondence between the justices. Still,
they told Black that his papers had been burned as he wished.22

Black finally agreed to step down and his wife typed in the date of Sep-
tember 17, 1971 on the already signed retirement letter which said, “Since the
adjournment of Court last June I have been ill, and, more recently have been
taking medication, which together have impaired my vision and my general
ability to do my work with the understanding that I consider necessary for me
to perform my duties as I have performed them in the past.”23 The man who
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had served as senior associate justice to four chief justices retired after thirty-
four years and one month of service, seven months shy of Field’s record
tenure. A week later, Justice Black suffered a minor stroke, slipped into a
coma, and died at the age of eighty-five.

JOHN MARSHALL HARLAN II

In early 1964, Justice John Marshall Harlan II began to lose his sight because of
severe cataracts. By May 1965, the usual rumors of his retirement began to cir-
culate. A friend wrote him, “If these stories are true, I would feel that the good
Lord had not been very careful in his selection of those whom he would choose
to afflict. My dear friend, if you are ailing, quit while you’re ahead. If you are not,
ignore this crap.”24 Harlan replied that he was “not retiring” and that “so far things
have not become unmanageable.”25 In 1966, Chief Justice Warren rearranged the
Court’s budget to provide Justice Harlan with a third law clerk. Because Harlan’s
eye sight was failing, the Chief felt that an additional clerk would help Harlan
keep up with his share of the work and remain on the Court.26

Harlan had not been well for some years. He was nearly blind and had to
lean on Chief Justice Burger’s arm at public functions. He delivered his opin-
ions from the bench by memory and by the 1970–1971 term, his clerks were
spending as much as sixty hours a week reading to him. By August 1971, Har-
lan was in the hospital due to recurring back pain. Despite his discomfort, he
continued to participate in his Court duties from his hospital bed. He wrote
a friend that his back pain was “enough to make me fidget like a jack-in-the-
box, and interrupts my sleeping at night . . . I hope the mystery will be cleared
up before the open of Court in October. If it does not it will face me with
some very difficult decisions.”27

In September, Harlan learned he had cancer of the lower spine. At age
seventy-two, he decided to step down. But with Justice Black having just
retired, he decided to delay his announcement to give Black the public acclaim
he deserved. On September 23, 1971, six days after Black’s retirement, Justice
Harlan also stepped down.28

WILLIAM O. DOUGLAS: THE TENTH JUSTICE

During the two decades after he was appointed to the Court, Justice William
O. Douglas was perennially mentioned for a spot on the Democratic presi-
dential ticket. Though he privately said that he never had any desire to leave
the Court, he never made any statement publicly on the matter, which led
many to believe he was available. In 1940, Douglas wrote Justice Frankfurter:
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There is considerable talk in Washington about putting me on the
ticket. I discount it very much. I do not really think it will come to
anything. But it is sufficiently active to be disturbing. It is disturbing
because I want none of it. I want to stay where I am.29

In 1941, President Roosevelt wanted Douglas to head the Defense
Department. Members of the administration hinted that it might lead to the
1944 presidential nomination. Douglas wrote to Black, “I can think of noth-
ing less attractive.”30 Black knew it would be difficult for Douglas to resist a
call from FDR and quickly replied in a lengthy handwritten letter, urging
Douglas to remain on the Court:

The prospect that you might leave the Court disturbs me greatly . . .
While I am compelled to admit that my desire to have you with me
on the Court may be of great weight with me . . . I believe my judg-
ment would be the same under wholly different conditions . . . I am
firmly persuaded however that it is not to the best interests of the
United States for you to follow the course which has been planned.
I must say that I entertain very grave doubts as to your success should
you enter the defense picture at this stage . . . I hope you remain on
the Court.31

In 1944, Douglas’s name was once again mentioned as a possible vice-
presidential candidate.32 President Truman was continually after Douglas to
resign from the Court and join his administration.33 He told friends, “My sole
desire is to remain on the Court until I reach retirement.”34

But Douglas was vacillating. He may not have wanted to join the Truman
administration, but his gloom over Murphy’s death led him to seriously con-
template stepping down. On August 15, as the new term neared, he wrote
Black, “The matter I wrote you about has been gnawing away at me. It is really
a dreadful thing. I have thought that perhaps the best thing that could hap-
pen would be for you + me to resign. I have been seriously considering it.”35

In the fall of 1949, one day before the Court’s new term was scheduled to
begin, Douglas was thrown off his horse in the Cascade Mountains of his
home state of Washington. He landed partly down a mountain on a ledge and
was nearly crushed to death when his horse fell on top of him. Douglas had a
punctured lung, broke all but one of his ribs, and was absent from the Court
for months. His riding companion remarked, “He just lived because he
wanted to live.”36 During his recovery, Douglas wrote Black, “I am lucky to be
alive. I was in excellent physical condition or I would not be.”37

As the 1952 presidential election approached, a number of Douglas’s
friends and supporters urged him to run. As in the past, he declined saying,

1831971–1999: Appointed for Life



“My place in public life is on the Court.”38 He was once again thought of by
many in 1956 as a possible nominee but, as always, demurred. As his sixty-
fifth birthday approached and he neared retirement eligibility, the inevitable
rumors began circulating that he would retire. Hugo Black, Jr., wrote him, “I
have read in a couple of newspapers that you plan to retire upon reaching the
age of 65. I hope this is not so.”39 Douglas wrote back, “There is absolutely
nothing to the rumor that I plan to retire this year. Perhaps it all comes from
the fact that I will be eligible on my next birthday, but I have had no thought
of retiring.”40 Though he had no intention of departing, Douglas was plainly
aware that he was now eligible for retirement.

By the 1967–1968 term, Douglas had served on the Court for nearly
thirty years and was noticeably slowing down. Brennan later remarked, “His
last ten years on the Court were marked by the slovenliness of his writing and
the mistakes that he constantly made. He seemed to have lost the interest that
was so paramount in everything he did when he started on the Court. It’s too
bad.”41 On June 5, 1968, while sitting on the bench for oral argument, Dou-
glas collapsed and was carried to his chambers. He came to, began pacing the
room, and collapsed again. Douglas suffered a heart attack and had to have a
pacemaker installed to keep his heart beating at a normal rate. He made a full
recovery and returned to the Court for the October 1968 term. When Chief
Justice Warren decided to step down, Douglas thought that he too should
retire. Douglas recalled:

In the spring of 1969 I had talked with Earl Warren, the then Chief
Justice, just before his retirement in June. I told him I too wanted to
retire because it was my thirtieth anniversary on the Court. So he
made arrangements to reserve a suite of offices for himself and
another suite for me as a retired justice. But as early as May and June
of 1969 the hound dogs, having got Justice Fortas to resign, had
started baying at me. I felt that if I did retire under those circum-
stances, it would be an indication that somewhere, somehow, there
had been some deep dark sin committed and that I was seeking to
escape its exposure. So I changed my mind about retiring and
decided to stay on indefinitely until the last hound dog had stopped
snapping at my heels—and that promised to be a long time, as Nixon
naturally wanted to have my seat on the Court.42

Following their ouster of Abe Fortas, the “hound dogs” set their sights
on Douglas. A group of House Republicans, led by Gerald Ford, started a
formal attempt to impeach the liberal Justice. This was not the first attempt
made by Douglas’s political enemies to remove him from office. Douglas had
twice survived moves for impeachment in 1966, one deriving from his alleged
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“immoral character”—he had just been married for the fourth time—and the
other stemming from his financial ties to a foundation. The latter charge was
resurrected anew following the Fortas situation.43 On April 30, 1970, Dou-
glas returned from a physical checkup and took the bench for oral argument.
He passed a note to his longtime colleague Justice Black: “My blood pressure
is 140 over 70—which indicates that the Bastards have not got me down.”
Black responded:

Fine! Keep your smile! Mr. Ford and his crowd cannot get you. I am
delighted to know of the results of your medical examination. After
my appointment to the Court when my opponents were after me
most viciously, I told my wife we needed an inscription on our bed
reading as follows, ‘This too will pass away.’ And it did. So will the
flurry and the noise about you. Of course you know I am on your
side. Keep up your smile and health and read the 13th chapter of 1st
Corinthians now and then.44

Like they had done with Fortas, the Republicans attacked Douglas’s
extrajudicial connections and writings. But unlike Fortas, the Republicans
failed to force Douglas’s resignation. Justice Harlan wrote him, “I shall be on
deck next Term, as . . . I know you will be,” and assured him that the “miser-
able business” in the House “of course, can only have one ending.”45 Just as
Black and Harlan predicted, a House subcommittee eventually cleared him of
any wrongdoing.

On October 29, 1973, Douglas became the longest-serving justice in
Supreme Court history surpassing Stephen J. Field’s mark of thirty-four years,
195 days. On November 3, the Douglas Anniversary Convocation was held.
Organized by a group of Douglas’s former clerks, the black tie affair was
attended by the other justices and Douglas’s family and friends. In his speech,
Douglas was discussing committees when he playfully brought up the subject
of retirement:

I do, however, think that the committee can serve a useful purpose.
Retirement of justices on the Court has raised problems. Greer,
Field, and Holmes were each waited on by a committee suggesting
he retire. Hughes was indeed the committee of one who called on
Holmes . . . When Chief Justice Hughes retired, he called a special
conference at the end of a Term and announced that he had that day
sent notice of his retirement to the President. He said he felt quite
adequate for the job and knew he could continue for awhile. But with
tears in his eyes he added, “I have always been fearful of continuing
in office under the delusion of adequacy.”
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So advisory committees can serve a long range need . . . At times
I thought I should retire to do some things I always wanted to do but
never had the time to do.46

On New Year’s Day 1974, Douglas suffered a severe stroke.47 Douglas was
placed in intensive care and when Abe Fortas came to visit, he told the press
that Douglas would be back at the Court in three or four weeks. Fortas knew
that Douglas’s condition was much more severe. He had trouble speaking, lost
concentration easily, and had difficulty moving his left arm and leg. Though
Douglas made it clear that he intended to return to work, his friends were not
so sure. On January 13, Douglas’s close friend Clark Clifford had a memo-
randum written that sketched the absences of justices due to incapacity and
sent a copy to Douglas.48 The justices were also skeptical of Douglas’s capac-
ity to work. They decided to put off oral argument in a number of cases where
Douglas was likely to be the deciding vote.49

When Douglas returned to the Court he decided to hold a press conference.50

He thought that he would show the press that he was fully capable of doing his
job and answer any doubts they might have. Instead, the press conference had the
opposite effect. It was clear to everyone in the room that Douglas could no longer
effectively do his job. He struggled to tear pages from a legal pad, spoke disjoint-
edly and slurred his words. He informed them that he had no intention of step-
ping down and invited them all on a fifteen-mile hike in April. Rather than put
to rest speculation of his departure, the press conference only added fuel to the fire.
It was suggested that partisanship played a role in Douglas delaying his retire-
ment. It was reported that he did not want to leave the Court under President
Ford, who as House Minority Leader had led the fight to impeach Douglas in
1970. Eight months later it was reported that he told a friend, “I won’t resign while
there’s a breath in my body, until we get a Democratic president.”51

On March 31, Chief Justice Burger sent around the opinion assignment
list. Every justice was assigned two or three cases, except Douglas, who was
not assigned any. Burger attached a letter of explanation:

The subject of opinion assignments came up at the Conference and
everyone expressed the view that I should not risk retarding your
progress by assigning opinions to you until the April sitting. You are
making progress but there will be a heavy load getting through the
petitions and jurisdictional statements for the Friday Conference
April 11 and preparing for a dozen hard cases set for argument
beginning April 14.52

Meanwhile, Douglas’s mental capacity began to deteriorate. He called
people by the wrong name, and often mumbled or did not speak at all. Dou-
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glas underwent physical therapy and tried different medications to help his
condition, but nothing worked. He remained optimistic, however, even believ-
ing that he would someday walk again. He told his secretary, “It could be
worse. At least I can read and write.”53 Chief Justice Burger frequently visited
with Douglas during this time, often bringing him gifts. Though Burger told
the press that he was “extremely pleased about the progress Justice Douglas
has made,” he knew the opposite to be true. The Chief told friends that the
Court itself was “limping along” with a glut of held-over cases due to Dou-
glas’s illness.54

As the term ended, Douglas and his wife flew back to Washington State.
Long time friends were shocked by the justice’s decline and urged a family
friend, Charles Reich, to persuade Douglas to step down. Reich noted, “He
was in much, much worse shape than he or the public realized.”55 Over three
days Reich tried his best to convince Douglas that it was time to call it quits.
He appealed on all fronts, asking Douglas to consider his fragile health, and
even the damage he might cause to his judicial reputation. Douglas protested
that he had to return to the Court to defend the underprivileged. “There will
be no one on the Court who cares for blacks, Chicanos, defendants, and the
environment.”56 He continued, “Even if I’m only half alive, I can still cast a lib-
eral vote. I’m going back to Washington and try it . . . I have to decide for
myself.”57 When Reich asked whether he was hanging on for a Democratic
president to appoint his successor, Douglas said that it did not matter who was
president and that whoever was appointed would not care for the disadvan-
taged. “The Court is my life,” he told Reich, “What will I do if I leave? I will
be committing suicide. I’m not quite ready to commit suicide.”58

When Douglas returned from the summer recess intending to fully par-
ticipate in the work of the Court, it was obvious that his condition had not
improved. In the middle of oral argument on October 6, Douglas asked to be
wheeled from the bench and taken home.59 His handwriting was barely leg-
ible and he was becoming increasingly confused.60 His colleagues felt com-
pelled to make an unprecedented decision. On October 17, 1975, with Dou-
glas absent, the eight justices met in conference and decided to effectively
strip Douglas of his power. Cases that were split four to four, excluding Dou-
glas’s vote, would be held over to the next term. Four justices, again exclud-
ing Douglas, were now needed in order to agree to hear a case. One of the
justices explained:

Bill’s votes were inconsistent with his prior positions. For example,
he would vote to deny cert. in cases where the issues were similar to
earlier cases in which he had consistently voted to grant cert. So the
purpose of the agreement was to protect Bill as well as the integrity
of the Court.61
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This unprecedented decision, however, was not unanimous. Justice Byron
White was the lone dissenter. After the conference, White wrote a letter of
protest to Chief Justice Burger and hand delivered copies to the other justices.
White felt the matter was so sensitive that he did not even show the memo to
his own clerks. White argued:

[The Constitution] nowhere provides that a justice’s colleagues
may deprive him of his office by refusing to permit him to function
as a justice.

[The only remedy is to] invite Congress to take appropriate
action. If it is an impeachable offense for an incompetent justice to
purport to sit as a judge, is it not the task of Congress, rather than of
this Court, to undertake proceedings to determine the issue of com-
petence? If it is not an impeachable offense, may the Court never-
theless conclude that a justice is incompetent and forbid him to per-
form his duties?

[This decision is] plainly a matter of great importance. I do hope
the majority is prepared to make formal disclosure of the action that
it has taken.

History teaches that nothing can more readily bring the Court
and its constitutional functions into disrepute than the Court’s fail-
ure to recognize the limits of its own powers.62

Of course no public announcement of this unprecedented action was
made. But in the end, no case was affected due to Douglas’s decisive vote.
Though White was concerned about the constitutionality of his colleagues’
action, it was in keeping with the Court’s regular procedure for deciding cases.
As Justice Brennan always remarked, five votes can do anything at the Court,
and in the case of denying cert., six votes can do anything. So technically,
Douglas’s vote would never be decisive as long as five of his colleagues voted
to hold a case over for reargument or six voted not to grant cert. The Court
does not have to reveal the justification for its votes. So it is possible for five,
six, or more of the justices to get together and informally decide to effectively
ignore one or more of their colleagues if they choose. This may have been
what happened in the case of Justice Whittaker and probably has happened
before in the Court’s earlier years, when infirmities were more common. With
Douglas, the decision was taken more formally.

As the new term began, Douglas once again took his place on the bench.
It was obvious that his condition had not improved over the summer as he fre-
quently dozed off during oral argument and in conference and often had to
leave his colleagues when his physical pain became unbearable.63 When it
came time to assign the first batch of opinions for the new term, Burger did
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not assign any to Douglas. And in those cases where Douglas, as senior asso-
ciate justice, was technically supposed to assign the opinions, Justice Brennan
instead consulted with the chief on the assignments with Brennan, Marshall,
and White taking one each. Douglas again had nothing to write and his col-
leagues had given him their first undeniable hint that he ought to step down.

In October, doctors informed Douglas that he would never walk again
and would remain in constant pain due to his condition. He wrote a friend:

The top therapy man says that my chances of improvement—arm
and leg are nil. That is a bleak and dreary outlook . . . The pain per-
sists as strong as ever. It is the only reason I should ever retire. Cathy,
however, is pounding on me to resign . . . My son is aligned with her
in that cause.64

Refusing to give up, on November 5, Douglas returned to the bench for
oral argument. Finding the pain unbearable, he quickly returned to his cham-
bers and Chief Justice Burger postponed the proceedings until later in the day.
After lunch, Douglas again attempted to sit for oral argument. He instructed
a messenger to get the volume of the federal statutes dealing with the retire-
ment of federal judges. Once more, however, he had to be taken back to his
chambers. Douglas wanted a second opinion on his condition. The prognosis
was similar to the first, but Douglas was told that if he rested, his condition
might improve. Douglas returned to the Court for conference on Friday, but
was again unable to participate because of excruciating pain and he returned
to his chambers. The following Monday, Douglas finally decided that he could
not continue. He called on his old friends Abe Fortas and Clark Clifford to
help draft his retirement letter to President Ford:

It was my hope, when I returned to Washington in September, that
I would be able to continue to participate in the work of the
Supreme Court.

I have learned, however, after these last two months, that it
would be inadvisable for me to attempt to carry on the duties
required of a member of the Court. I have been bothered with inces-
sant and demanding pain which depletes my energy to the extent
that I have been unable to shoulder my full share of the burden . . .

During the hours of oral argument last week pain made it nec-
essary for me to leave the Bench several times. I have had to leave
several times this week also. I shall continue to seek relief from this
unabated pain but there is no bright prospect in view . . .

I shall miss [my colleagues] sorely, but I know this is the right
decision.65
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On November 12, 1975, Douglas formally retired after thirty-six years,
the longest tenure in the Court’s history. That morning, he informed Chief
Justice Burger of his decision. The justices met for lunch that afternoon in
their private dining room to celebrate Justice Harry Blackmun’s birthday.
After the brethren sang “Happy Birthday,” Douglas sat silently as Burger
announced, “Bill wants me to tell you he’s written a letter to the President.”66

The trouble, however, began almost immediately. After receiving a copy
of Douglas’s retirement letter, Burger hastily sent a handwritten reply, which
said in part, “At your convenience—and if it is agreeable, I will assign you the
Chambers heretofore occupied by Chief Justice Warren. It is a commodious
suite, considerably larger than what you now occupy.”67 Douglas replied:

Thanks for the suggestion that I might want the more commodious
quarters which Earl Warren last used here, but the smaller quarters I
have have suited me for many years and I am inclined to stay where
I am.

Whoever is named to take my place might want the more com-
modious space that is available. In fairness to the other Brethren . . .
you might consider giving them the opportunity to give up what they
have now for the more commodious space available.68

“It was marvelous to see how Douglas outmaneuvered the Chief Justice,”
recalled a former clerk about the incident.69

On November 16, Douglas left the Court and flew to Portland, Oregon
for treatment. As is customary, his clerks were reassigned to other chambers
and Justice Brennan formally took over the role of senior associate justice. At
the end of November, Douglas returned to his office to find his clerks gone.
He wrote the Conference and explained why he still needed two law clerks,
two secretaries, and a messenger. He promised to write a 200–year history of
the Court in order “to untangle many of the cobwebs which have been spun”
in the recent publication of the Frankfurter Conference notes. He also pointed
out that he needed help with the “huge amount of correspondence and the
like” which he had accumulated over his years at the Court.70 The next day,
Justice Brennan had a clerk write him a memorandum on the statutes and
authority over the quarters and services of retired Justices. The memorandum
said that the Court had ultimate authority over the quarters and staff of
retired Justices.71 The Supreme Court Librarian also looked into the matter
inquiring with the Administrative Office of the United States Courts, whose
general counsel basically confirmed the information in the Brennan memo.72

Douglas saw both documents, copies of which are contained in his papers.
To the surprise and sadness of the other members of the Court, it soon

became clear that Douglas intended to continue, in an unprecedented way,

190 DECIDING TO LEAVE



as the Court’s tenth justice. Douglas felt that he should be able to legiti-
mately participate in all cases in which cert. had been granted or jurisdiction
noted while he was still an active member of the Court, prior to his Novem-
ber 12 retirement.

John Paul Stevens joined the Court on December 19, 1975, as the justices
were preparing to hear arguments in a number of death penalty cases. When
Douglas heard about the impending cases, he phoned Justice Brennan to
announce that he would be participating in the cases. Brennan protested that
it would be impossible and that there were only nine chairs at the bench. Dou-
glas suggested that a tenth chair could be added. Losing patience, Brennan
replied, “No. The statute governing the Court clearly calls for only nine jus-
tices. John has taken your place.” Douglas responded, “Not you too.”73

Douglas had gone too far. He announced that he would write an opin-
ion in the case of Buckley v. Valeo which involved the Federal Election Cam-
paign Act of 1974.74 After writing his opinion, Douglas had it printed and
expected it to be circulated to his colleagues. When it was not, he wrote a
thirteen-page memorandum to his colleagues saying that the Court’s
attempt to exclude him from their deliberations was “much more mischie-
vous [sic] than the Roosevelt [Court packing] plan. It tends to denigrate
Associate justices who ‘retire.’ Beyond that is the mischief in selecting the
occasion when a justice will be allowed to hear and decide cases.” He called
his exclusion “a practice in politics,” and added, “The Court is the last place
for political maneuvering.”75

The justices had had enough of Douglas’s antics and on December 22, in
conference, they decided to draft a reply that would make very clear to Dou-
glas that his tenure at the Court was through. Burger drafted the three-page
response. After minor changes by Justices Brennan and Stewart,76 Burger
brought the letter to each justice to sign. The memorandum explained that, as
a retired justice, he could not participate in oral argument, attend conference,
vote in cases, or write opinions:

It seems clear beyond doubt that your retirement . . . operated to ter-
minate all judicial powers except such as would arise from assign-
ment to one of the Federal courts other than the Supreme Court.
The statutes seem clear that a retired justice cannot be assigned any
duties of a Supreme Court justice as such. This would apply to all
cases submitted but not decided before you retired and to any case
decided while you were a member of the Court on which rehearing
is thereafter granted . . .

The formal conferences of the Court are limited, as you know,
to justices empowered to act on pending matters and do not include
retired justices . . .
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You should be allowed to take your choice and have two secre-
taries rather than one secretary and one law clerk. It was agreed
that your messenger could be continued so that you would have
someone to drive your car . . . you should have your present Cham-
bers as you requested . . .

No member of the Conference could recall any instance of a
retired justice participating in any matter before the Court and it
was unanimously agreed that the relevant statutes do not allow for
such participation.77

Burger told a clerk, “Bill is like an old firehouse dog, too old to run along
with the trucks, but his ears prick up just the same.”78 Justice Brennan and
later former Justice Fortas spoke with Douglas about the situation, but Dou-
glas would not listen. When Douglas found out that the Court’s decision in
Buckley was to be announced, he ordered his clerk to take the opinion to the
press office for distribution. When the clerk declined, Douglas shot back,
“You are a traitor. I will get it down there myself.”79 The clerk sent a note to
Justice White, “The tenth member of the Court wants to release his opin-
ion.”80 The press office was told to ignore Douglas’s requests.

Eventually, Douglas ended his attempts to take part in the work of the
Court. He retreated to his memoirs, having failed in his bid to alter the para-
meters of a retired justices’ duties. Two months later, he wrote a friend and
explained why he stepped down:

I retired from the Court because of the pain that seemed to get no
better. It was impossible to sit on the bench for longer than an hour
or so and follow the arguments. Intense mental concentration and
intense pain are not compatible.

I’ve about given up all hope. I’m very depressed and while the
pain is somewhat alleviated it still keeps me far below par. I have no
plans for the future.81

OLD AND COMING APART

The retirements of Black and Harlan are typical of recent justices under the
expanded retirement provisions. Though they showed some concern for the
institutional health of the Court at the end, their personal and even partisan
concerns, as in the case of Black bargaining over a preferred successor, proved
decisive. Harlan’s tenure was prolonged by not only having an extra clerk, but
his heavy reliance on their skills. Like Black and Harlan, Douglas did not
want to confront the inevitable. Not only did he fight against retirement, he
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tried to continue participating in the Court’s work after he did formally step
down. The departure decisions of those who serve during the lengthy decline
of colleagues are shaped by the infirmities and the institutional problems that
result. This superannuation effect occurred following the declines of Robert
C. Grier, Stephen J. Field, Joseph McKenna, and Oliver Wendell Holmes. So
far, of the eight justices who served with Black, Harlan, or Douglas during
their declines, all but Chief Justice Rehnquist have retired. Though it can be
argued that some, like Thurgood Marshall have lingered a bit too long, none
burdened the Court to the degree that occurred in the 1970s. Indeed, some
may have left prematurely, due in part to their experience with these justices.82

POTTER STEWART

On January 23, 1980, Justice Potter Stewart reached age sixty-five and became
eligible to retire with full benefits. On February 19, he received a letter from
a high school student who had written to him as part of a class assignment.
She asked, “Why have you stayed on the Supreme Court so long? We have
learned you have the opportunity to retire, but still you are a judge on the
court. I am not saying you need to retire but am asking why you stay on the
court longer than you need to?”83 Stewart replied, “I’ve been eligible to retire
for only eleven days!”84 If he did not realize it before, he now knew that he was
eligible for full benefits under the 1954 Retirement Act. He began contem-
plating stepping down and his first thoughts were about the institutional
health of the Court, “[1980] was an election year and I thought it would be
very harmful for the Court and for the country if I retired at the time. Any
vacancy created by my retirement would not be filled, and the Court would
inevitably be drawn into a presidential political campaign if I retired during
that year.” He added, “nor did I want to retire in the midst of the Term.”85

In March 1981, with the presidential campaign over and Republican
Ronald Reagan in the White House, Stewart and his wife decided that after
almost twenty-three years on the Court, the time was right. Stewart spoke with
his close friend, Vice President George Bush about the matter.86 Bush recalled:

He said a fairly sane thing. He said he wanted to spend more time
with his family . . . One can find oneself being a public hero and a
private failure, giving less and less attention to the family and the
children and the life that goes on in the home. Potter put his fam-
ily first.87

On May 18, Stewart went to the White House and gave President Rea-
gan his official letter of retirement, setting the date for the close of the term
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on July 3.88 Stewart also informed Chief Justice Burger of his intentions.
Stewart explained why he gave advance notice, “I didn’t want to spring it on
certain people and the Administration because it would not be easy to find a
replacement on short notice. I thought it was only fair to give them some time
to begin thinking about it.”89

On June 19, 1981, Stewart held a press conference and explained why he
was stepping down:

For one thing, when I became a member of the United States
Court of Appeals I was the youngest federal judge in the country
and I thought it might be a good idea to retire before I became one
of the oldest ones. Secondly, I’ve never missed an argument day on
the Court. That’s not anything that I brag about very much
because I remember that one of the dullest students in school was
a classmate who won the attendance prize. Thirdly, I’ve always
been a firm believer in the principle that it’s better to go too soon
than to stay too long. Finally, and perhaps most importantly, I
wanted to have an opportunity to spend more time with my wife,
Andy, and hopefully, with our children and grandchildren while I
was still relatively young and healthy. Those are the basic reasons.
None of them very dramatic, if you will, but all of them very
important to me.90

The press was skeptical:

Reporter: Did the fact that Jimmy Carter was President affect your
decision to wait to retire in any way?
Stewart: No. But the fact that it was an election year did.
Reporter: It wasn’t a question of your not wanting a particular Pres-
ident to appoint a replacement?
Stewart: No, no.91

Beyond being eligible for full retirement benefits, personal and institu-
tional concerns were key factors in Stewart’s departure decision. Though there
is no direct evidence that partisanship motivated him, he chose to leave dur-
ing the first term of a new Republican administration, suggesting that parti-
sanship may have played a part. Interestingly, Stewart’s death on December 7,
1985, at the age of seventy would have given Reagan the appointment any-
way. Stewart’s retirement came as a surprise to followers of the Court since
there were five justices over age seventy at the time. What was even more of
a surprise was that five years went by before another justice, Warren Burger,
chose to leave.
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THE RULE OF EIGHTY

In 1984, Congress acted yet again to expand the retirement provision. While
the original age-seventy, ten-year requirement of 1869 was expanded to sixty-
five and fifteen years, there was no provision to cover those who fell in
between. For example, a justice who was age sixty-nine but had only served
eleven years on the federal bench was not eligible. This was the precise situa-
tion Harold Burton was in when he had to wait an additional year until he
reached age seventy to retire. The Rule of Eighty solved this problem by
allowing retirement with full benefits for any combination of years and service
totaling eighty (see Table 8.1).92 Interestingly, this reform has had no effect on
the Supreme Court. Since its passage, every justice has retired well after age
seventy. Also, every current justice has met or will meet the sixty-five/fifteen
requirement of the 1954 statute, and therefore will not need to avail them-
selves of the increased flexibility of this provision.

WARREN E. BURGER

Warren Burger became eligible for full retirement benefits on his sixty-fifth
birthday in 1972. Though he had been on the Supreme Court for only four
years, Burger had been a federal judge for thirteen years, sitting on the U.S.
Court of Appeals for the District of Columbia prior to his appointment as
Chief Justice by President Nixon.

On his sixty-seventh birthday, September 17, 1974, Burger received a
bicycle from his family. After trying it out on the driveway, he started down
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TABLE 8.1
The Rule of Eighty: Combination of Years and Service 

Needed by Federal Judges for Retirement 

Age Years of Federal Judicial Service

65 15

66 14

67 13

68 12

69 11

70 10

Source: 28 U.S.C. 371 (c).



the darkened street in front of his house. Not far from home, what Burger
called a “hit-and-run dragracer” forced him off the road.93 He hit a curb and
was thrown from the bike, suffering a deep cut over his eye, a dislocated shoul-
der, and five broken ribs. He spent six days in the hospital and returned to the
Court looking older and fatigued.94 Burger had no plans to slow down, how-
ever, and continued his usual duties as chief justice.

In the 1980s, rumors of Burger’s departure began to circulate. When
asked by a reporter in 1984 whether he was contemplating retirement, Burger
responded, “I haven’t even thought about it. Don’t be deceived by these white
hairs.”95 After Burger played a part in getting former GOP Senator Roger
Jepsen of Iowa removed from a key position in the newly forming commission
in charge of organizing a celebration for the 200th anniversary of the Consti-
tution, President Reagan tapped the chief to chair the commission. It was
reported that Burger was very enthusiastic about the project but distressed
that the Constitution was taking a backseat, both financially and publicity-
wise, to the 100th anniversary of the Statue of Liberty. He was also concerned,
that coming so close to the bicentennial celebration of the Declaration of
Independence, interest would be lessened.

The official story of Burger’s departure left many unsatisfied. After work-
ing long hours over the summer on the commission work, Burger began hav-
ing doubts that he could devote his full attention to both the bicentennial and
the Court. His wife was concerned that he was working too hard as he put in
as many as 105 hours in a single week trying to juggle both jobs.96 He con-
templated retirement for months and in May 1986 discussed the matter with
former White House counsel Fred Fielding. Fielding had been acting as
informal liaison between Burger and the White House and set up an Oval
Office meeting with Reagan to discuss bicentennial issues.97 Burger went over
his concerns explaining how the commission was behind schedule and in need
of serious help. Burger then announced that he would be retiring at the close
of the term in order to work full time on the commission’s mounting prob-
lems. Reagan, who was reportedly surprised, accepted his retirement, and told
an aide to phone Attorney General Edwin Meese with the news.98 For his
part, Reagan did say, “It was a surprise, yes,” when asked by reporters about
Burger’s decision.99

Burger did not inform his colleagues of his impending departure, so other
than a few top White House aides, no one in Washington knew. On June 17
the justices gathered around a television set in the conference room at the
Court and watched as President Reagan announced Burger’s departure. Rea-
gan was joined at the White House press conference by Justice Rehnquist, and
Judge Antonin Scalia, who would be the Court’s newest chief and new asso-
ciate justice, respectively. Burger officially stepped down on September 26,
1986, on swearing in Rehnquist as the new chief.
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Columnist David Broder reported at the time, “It has been common
knowledge in Washington that Burger, now 78, intended to step down as
Chief Justice in order to let Reagan name a younger successor to that vital
post . . . My guess was that he would preside over the Constitution’s big birth-
day next year while still wearing judicial robes, and then step down. But he
may have been prompted to advance his resignation date by fears that the
Democrats will take over control of the Senate this November.”100

Was it concern over mid-term elections or something else that prompted
Burger’s decision? Some speculated that a deal had been struck to get Burger
to retire sooner rather than later. In 1978 the National Conference of Chief
Justices proposed the creation of the State Justice Institute (SJI) to provide
federal grants and educational resources to help state and local court systems
function more effectively. Burger championed the SJI. In 1980 he wrote the
House Judiciary Committee, “The creation of the State Justice Institute will
be a major step forward in preserving and improving strong and effective state
court systems.”101 With added support from the American Bar Association in
1982, Congress nearly passed a bill that would have created the institute in
1983. Last-minute opposition by the Reagan administration, however, killed
it.102 A year later, Reagan Attorney General Edwin Meese changed his view of
the proposal and unexpectedly supported its creation.103 Finally approved by
Congress in 1984, the SJI did not become operational until early 1987 because
of appropriation delays and the Reagan administration’s failure to nominate a
board of directors.104 On April 8, 1987, Democratic Senator Howell Heflin,
who sat on the Senate Judiciary Committee and was a strong supporter of the
SJI, blocked consideration of Reagan’s federal court nominees until the
administration relented and agreed to the funding.105 Because of the timing,
there was speculation that Burger’s departure was tied to SJI’s appropriation.

Burger’s departure began a changing of the guard at the Court. Within an
eight-year period, six justices decided to leave. In the cases of Justices Powell,
Brennan, and Marshall questions of mental decline again plagued the Court.

LEWIS F. POWELL, JR.

Lewis Powell was a reluctant justice. When initially approached by the Nixon
administration, he said that he did not want a nomination to the Court. One
of the reasons he cited was a “problem” he claimed he had with his eyesight.
He suggested he might not have many more years of vision left. Though Pow-
ell’s ophthalmologist said he had bothersome floaters and might need cataract
surgery in eight to ten years, he told Powell that he could expect to “maintain
useful vision for many years to come.”106 Nixon was determined and Powell
finally accepted the nomination.
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Powell’s years on the Court were peppered with incidents of illness and
surgery. Each time, however, he recovered fully and continued his work with
full vigor.107 When Powell was first appointed to the Court, he planned for ten
years of service. In 1982, he reached his goal and became eligible for full
retirement benefits. Instead of stepping down, he decided to wait until the fol-
lowing spring to consider the matter.

Though in good health at age seventy-five, he started to seriously con-
sider retirement as the 1982 term neared its end. Powell was pleased with
President Reagan’s selection of Sandra Day O’Connor and wanted to give
Reagan another nomination. Waiting another year to retire, Powell reasoned,
would drag the nomination into election-year politics. He also knew that
waiting two years would run the risk of having a liberal Democratic president
make the nomination. Powell turned to his family for advice.

His wife had “wanted him to retire since the day he took the oath of
office.”108 His son, Lewis III, however thought that Powell would miss the
Court more than he realized. Father and son met on April 9, 1983, to discuss
the matter at length. Powell considered his age, eye problems, level of energy,
and “the likely occupant of the White House after November 1984.” After
their meeting, Lewis III wrote his father, recounting their discussion:

[I]n your typically objective and methodical fashion, you have ana-
lyzed the merits of retirement this year against hanging in there for
several more years . . . Your analysis has failed to take account of what
you feel in your heart and soul. [I was] struck by the sense of sadness
that seemed to permeate your remarks about the satisfaction you
derive from judging (and doing it well), from your association with
your clerks, from the give-and-take of the Conference, and from the
simple greetings exchanged among the justices before you ascend the
Bench. Whenever you retire, I fear that you will miss terribly these
and many other aspects of the life of an active justice—perhaps far
more than you can anticipate.109

Despite his son’s analysis, Powell was still not convinced he should
remain in his seat. He remembered the events surrounding William O.
Douglas’s unpleasant departure and did not want to burden the Court as
Douglas had.110 Three weeks later, Lewis III and his sister Jo simultaneously
wrote their father and urged him not to step down. Lewis III assured his
father that he would tell him when he began to “lose it” and added, “You
owe it to the Court, the nation, your family, and yourself not to step down
while you are still fit to discharge your duties as magnificently as you have
for the last 11 years.”111 Ultimately, Powell’s love of service on the Court out-
weighed his concerns and he chose to remain in his seat. In the following
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years, he continued to undergo surgeries, but always recovered enough to
continue his work on the Court.112

But Powell’s work was not what it once was. In 1986, the Court decided
Bowers v. Hardwick113 by a vote of 5–4 with Powell the deciding vote to uphold
a Georgia statute criminalizing sodomy. Powell’s brief concurring opinion
demonstrated his indecisiveness on the issue. He said that he would invalidate
the statute based on Eighth Amendment grounds as he felt the maximum
penalty of twenty years in prison was “cruel and unusual” except for the fact
that the Eighth Amendment issue was not before the Court and had not been
properly briefed and argued by the attorneys. Former clerk and Powell biog-
rapher, John C. Jeffries argued that this decision demonstrated that Powell
had mentally declined and should have stepped down prior to the 1986
Term.114 Indeed, Powell later regretted his decision in Bowers and admitted “I
think I probably made a mistake.”115

At the end of the 1987 Term, he again revisited the issue of retirement.
On June 20, he met with his son, Lewis III, and Jeffries, to discuss the mat-
ter.116 He contemplated the same issues he had considered four years earlier.
Again, he was aware of the possibility of a Democratic president being elected
the following year, but now he was unconcerned with this partisan factor. He
explained how justices often did not behave as their nominating presidents
had planned, pointing to William Brennan and Byron White as two recent
examples. Powell thought it better to focus on personal concerns. He won-
dered whether he was still able to do the job effectively and what he would do
if he retired. He always remarked how he thought Potter Stewart’s relatively
early retirement hastened his death. Powell now wondered if the same fate was
in store for him. This time, Powell’s son remained neutral on the decision and
took no position. Powell’s daughter, however, wrote him, “I think you’ll be
happier if you keep going. And I think you’ll be healthier too.”117

For his part, Jeffries drafted a detailed memorandum for Powell’s consid-
eration on the factors a justice ought to take into account in making the retire-
ment decision. Jeffries identified three types of concerns: institutional, per-
sonal, and political. He argued that Powell had no institutional duty to retire,
since all evidence suggested that he was fully able to contribute to the Court’s
work. Jeffries argued that personal factors also counseled against retirement:

The sudden withdrawal from power and responsibility would be, at
the least, disconcerting. Nothing you could do after retirement would
entirely fill the gap in your life . . . It would be a permanent relin-
quishment of power and significant withdrawal from the kinds of
commitments that have occupied your adult life and . . . that lie very
near the core of your sense of personal identity. You are right to view
that prospect with anxiety.118
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For the last section and “most delicate” part of the memo, Jeffries
addressed the partisan concerns Powell had raised in their initial meeting. Jef-
fries suggested that it was “as least as likely as not” that a Democrat would win
the next election. He took issue with Powell’s suggestion that one could never
be sure that justices would behave as their nominating presidents intend. Jef-
fries argued that presidents have been successful in shaping the direction of
the Supreme Court, despite a few highly publicized cases like Eisenhower’s
disappointment with Earl Warren and William Brennan. Jeffries concluded
with his recommendation:

[You should] either retire now or . . . plan to serve for several more
years. This suggests that you should try to imagine what several
more years on the Supreme Court would be like. One possibility is
that the next five years would be very like the last five years.
Another possibility is that you may grow increasingly tired . . . I
have some fear that the immense satisfaction and sense of accom-
plishment that you derive from your position may be increasingly
offset by exhaustion. Obviously the best guide here is your own
intuition and reflection.119

The extent to which Powell considered the Jeffries memo in making his
decision is not known. What was clear to Powell, however, was his own
declining strength. He was still unable to gain any weight, and his doctor at
the Mayo Clinic diagnosed him with “chronic fatigue.” Powell’s doctor felt
that he could still perform the duties of his office, but thought that he was
“pushing himself too far each day and each week.” Three months short of his
eightieth birthday, Powell decided to retire.120

On the final day of the term, Powell held a press conference. In his pre-
pared statement, he said that the founders should have required retirement at
age seventy-five, even though it “would have deprived the Court of the ser-
vice after that age by a number of the most distinguished justices ever to sit
on this Court.”121 He cited his age, a concern that his past health problems
might recur and “handicap the Court,” and the fact that he had already served
longer than he had originally planned as his reasons for departing. Though he
did not cite partisanship as a motivating factor, it was certainly a factor he was
aware of. A reporter asked, “Justice Powell, certainly it must have dawned
upon you . . . that who comes after you may alter the balance of many impor-
tant issues. Did that weigh into your consideration?”122 Powell responded that
it did not. Like Potter Stewart had done six years before, Powell did con-
sciously avoid departing during a presidential election year out of concern for
the Court as an institution. And also like Stewart and Burger he departed
under a copartisan president.
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WILLIAM J. BRENNAN, JR.

During his first term on the Court, Brennan was diagnosed with an irregular
heartbeat. He was a heavy smoker and his doctors recommended that he exer-
cise every day and watch his diet. Brennan complied and began walking nearly
four miles each morning. Later he took to riding a stationary bicycle for thirty
minutes before heading to work.

For fifteen years, Justice Brennan’s wife Marjorie battled cancer. Each day
Brennan would finish up his work at the Court and rush home to care for her.
Then in December 1978, the justice underwent radiation treatments for a
malignant tumor on his left vocal chord. He wrote the other justices, “I am
advised that after three weeks the soreness of my throat will make speaking
somewhat difficult.”123 Chief Justice Burger wrote the other justices, “We have
arranged to send Bill Brennan a brand new anecdotal history of Washington,
which will put no strain on his vocal chords.”124 Brennan was seventy-two and
the battle drained him further, almost permanently costing him his voice. He
wrote retired Justice Douglas, “I have finished four weeks of the seven week
radiation program and the doctors are most encouraging. My voice isn’t too
good and my throat is a bit sore but that too will pass.”125 The following year,
on September 4, 1979, he had a small stroke and his right arm and hand were
weakened. As the years progressed and Marjorie’s illness worsened, Brennan
withdrew more and more. For a time he even felt like leaving the Court to care
for her full-time. He recalled his struggle:

I came close, very close to crumbling under the strain. There were a
couple of times when I thought I couldn’t carry on, couldn’t do my
job. I came quite close to thinking I ought to retire. But she would-
n’t have any part of that. She was a great lady.126

After his wife’s death, on December 1, 1982, Brennan was devastated.
Their daughter recalled, “Dad really did a nose-dive after Mother died. And
I think he really could have given up. He’s so strong-willed that had he stuck
by it, it would have been another case of the widower following the
deceased.”127 Brennan gradually recovered, however. He remarried and took to
his work with a newfound vigor.128

Brennan felt strongly that he should retire when he could no longer
keep up his share of the Court’s work. He felt that his duty lay with the
Court as an institution, and not with his own personal preferences. In a
1987 interview he said that if he became ill, he hoped to “recognize it,
and . . . just surrender.”129

In December 1988, the eighty-two year-old Justice became ill and was
rushed to the hospital. At first doctors thought Brennan had pneumonia, but
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they soon realized he had an infected gallbladder.130 He stayed in the hospital
for over a week after having it removed. After New Year’s, when he returned
to the Court, he seemed to have lost his strength and even lost his voice for
periods at a time in the spring.131 He often needed assistance when walking
among the offices of his colleagues. At receptions, he could only stand unas-
sisted for a few minutes at a time. On the bench, Brennan began dozing off
and Chief Justice Rehnquist took notice.132 To be sure, Brennan was becom-
ing increasingly frustrated with his conservative colleagues and the Court’s
general direction, and his failing health did not help matters. His days as the
Court’s “playmaker” were long over, and his relationships with a number of his
colleagues, notably, Justice O’Connor, had soured.133 Though he may not have
been interested or even able to argue through every point of a difficult case,
he was still fully able to state his positions clearly and forcefully in confer-
ence.134 As a result, he gave no thought to stepping down.

During the Court’s summer recess in 1990, Brennan suffered his second
mild stroke.135 His doctors urged him to retire in order to preserve his fragile
health. Brennan’s memory faded in and out and at times he became con-
fused.136 He spoke with his family about the matter. Though he had already
selected his law clerks for the upcoming term, he decided to step down.

Unwilling to bear an in-person meeting, Brennan phoned Justice Mar-
shall to inform him of his decision. Brennan told his colleague that the deci-
sion was final, and without saying a word, Marshall put the receiver on his
desk and left the room.137 Marshall told his son, Thurgood Jr., a lawyer for the
Senate Judiciary Committee, about Brennan’s impending retirement. Bren-
nan, however, was having second thoughts. No formal announcement had
been made and the Court’s Public Information Officer Toni House admitted
to reporters that she had also only heard rumors.138 When the press reported
that Brennan was planning to retire, he was upset and ultimately felt some-
what compelled to go through with it. Brennan realized Justice Marshall was
responsible for the leak and it strained their relationship during their remain-
ing years.139 On July 20, 1990, Brennan officially retired after nearly thirty-
four years on the Court. He wrote President Bush, “The strenuous demands
of Court work and its related duties required or expected of a justice appear at
this time to be incompatible with my advancing age and medical condition. I
therefore retire effective immediately.”140 He told a friend, “This is the saddest
day of my life.”141

In what some saw as a slight, Chief Justice Rehnquist moved Brennan
into a small second-floor office and took away his car and driver.142 Though
Brennan enjoyed traveling the world with his wife during his retirement, he
missed his work at the Court and regretted leaving.143 When Justice White
asked for advice on the retirement decision in March 1993, Brennan told him
not to leave, and added that it was the worst decision he had ever made.144 Five
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years after his retirement he explained that his doctors pressed him to step
down: “They told me I had the one stroke and if I had another one, it might
be my last. So I quit. Every minute since I [regretted it]. God, when I see
some of the decisions . . . I think, ‘Jeez, if only I were there.’”145

THURGOOD MARSHALL

Marshall once described himself as “a hedonist with no time for pleasure.”146

Marshall smoked two packs of cigarettes a day, drank Bourbon, and ate what
he wanted. For years, Marshall’s enemies spread rumors that he would soon
die of alcoholism. He spent a fair amount of time over the years in the hospi-
tal, and the condition of his health was almost always kept from the media.

Before the start of the 1971 term, for example, he had an emergency
appendectomy arising from complications associated with a stomach ulcer. In
February 1975, Marshall came down with a respiratory infection that devel-
oped into pneumonia. He checked into Bethesda Naval Hospital for a month
and with Justice Douglas also off the bench after his stroke, the Court was
down to seven members. His weight was well over 230 pounds and he was
smoking two packs a day. His doctors advised him to change his lifestyle and
rumors of his demise began circulating. The Nixon administration had been
particularly concerned about his health over the years and with Gerald Ford
now occupying the Oval Office, not much had changed. Marshall recalled:

I was out at Bethesda for five or six weeks. It was a real bad deal.
And when I got through, the commandant at Bethesda said to me,
‘I’ve been requested to give a full report of your illness and progno-
sis, et cetera.’ And he said, ‘I won’t do it without your permission.’
I said, ‘Who wants it?’ And he says, ‘The president wants it.’ I said,
‘Well admiral, you have my permission to give it to him only on one
condition. That you put at the bottom of it, quote, Not Yet.’ And
he did.147

On July 2, 1976, the Court reinstated the death penalty in Gregg v. Geor-
gia, despite an angry dissent from Marshall.148 He appeared visibly shaken and
left the Court early that day. That night, he suffered a minor heart attack and
was again hospitalized.149 His doctors ordered him to lose forty pounds. He
suffered two more mild heart attacks in the next three days before declaring
over a month later, “I’m okay.”150 Retired Justice Douglas wrote him:

For a man who has lived so dangerously as you a hospital is a place
to avoid and here you are in one. I’ve been in and out of hospitals all

2031971–1999: Appointed for Life



year but that is no excuse for you to try to keep up with me . . . Mean-
while when in doubt of whether to grant or deny a cert. always grant
and then you’ll never run out of business!151

Marshall rested over the summer and returned to the Court on time for
the October Term. By the end of the 1970s, however, Marshall’s mood began
to change. He had been increasingly bitter and disillusioned at the Court’s
direction since the departure of Chief Justice Earl Warren and the appoint-
ments to the High Court by Richard Nixon. In a speech at the 1979 annual
meeting of the Second Circuit, Marshall commented on the recent trends of
the increasingly conservative Court: “Ill-considered reversals should be con-
sidered as no more than temporary interruptions.”152

Marshall’s wife, Cissy, was continually concerned over her husband’s
indulgent lifestyle and recurrent health problems. In the late 1960s when
Marshall’s drunkenness caused him to accost women on the streets of his
Southwest Washington neighborhood, Cissy moved the family to the suburbs
of Fairfax County, Virginia.153 As Marshall’s health deteriorated over the
years, he relied on her counsel. He told friends, “When I start to get senile
she’s going to tell me, then I’ll retire.”154 In October 1979, Marshall fell down
the steps of the Capitol, broke both his arms, and cut his forehead. He stayed
home for two weeks.155

The day Ronald Reagan won the 1980 presidential election over Jimmy
Carter, ABC News reporter Tim O’Brien reported that Marshall would resign
immediately so that Carter could name his successor. Marshall was furious and
phoned O’Brien saying, “I was appointed for life, and I intend to serve out my
full term!”156 The rumors persisted as Carter still had a Democrat-controlled
Congress and it was thought that even in defeat, Carter could name a liberal
justice before Reagan entered the White House. So rampant were the rumors
that Chief Justice Burger heard a report that Marshall had died. He instructed
his secretary to call Marshall’s wife Cissy and offer condolences. When Cissy
answered the phone Burger’s secretary said, “Excuse me, Mrs. Marshall, please
remain calm. I just got a call from the chief justice. He just heard over the radio
that Justice Marshall had died.” Cissy amusingly responded, “I’m very calm
because he’s there in the living room having his dinner!”157

By the mid-1980s Marshall was visibly sick. In February of 1984, he con-
tracted viral bronchitis and was hospitalized for a few days. He wore two hear-
ing aids, suffered from glaucoma, and often went to the hospital for anticoag-
ulants that his doctors hoped would spare him another heart attack due to his
blood clots.158 By 1986, Marshall had developed a serious heart condition and
his doctors had only given him two more years to live.159 Despite the warn-
ings, Marshall had no intention of stepping down. When asked if he was
committed to staying in office until President Reagan’s term ended, he replied:
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Oh, longer than that. Yeah, I mean I’m not going to leave until I
die—unless I become senile, or something like that. And I don’t have
to worry about that, because my wife has promised she’ll tell me
when I get [senile], and when she tells me that, I’ll retire. But until
then, UH-UH!160

Marshall confounded his doctor’s predictions and continued his work on
the Court into his eighties, but the public began to hear of Marshall’s decline.
The conservative National Review published an article suggesting that Mar-
shall spent more time watching soap operas in his chambers than working on
cases.161 Marshall’s mental decline was evident in his public conduct from the
bench. In one 1989 case he was visibly lost in oral argument, forcing his col-
leagues to cover for his confused questions.162 During the same Term he had
difficulty reading an opinion from the bench.163 Still, he had no plans to
depart. Should he drop dead at his desk, he jokingly instructed his clerks to
“prop me up and keep on voting.”164

In the summer of 1990, Marshall was in Chicago to accept an award
from the American Bar Association. While leaving a restaurant, he fell
and was immediately flown back to Washington. He spent several days in
the hospital but recovered enough to begin the new term in October.165 His
eyesight was failing, breathing became more of a chore, he had trouble
walking, and worst of all, his mental decline was now affecting his votes
on cases.

In the death penalty case of Lankford v. Idaho, he mistakenly voted in
conference with the conservatives to uphold the defendant’s death sentence.166

When one of Marshall’s clerks discovered the error, she wrote a lengthy mem-
orandum to Marshall explaining his error and recommending he switch his
vote.167 Marshall recognized his mistake but did not realize that switching his
vote would now make him the senior justice in the majority with the power of
assignment. He wrote the Chief Justice, “I am sorry, but I must ask you to
reassign Lankford v. Idaho.”168 The Chief wrote back in an attempt to clarify
the matter, “At Conference the vote in this case was five-to-four to affirm,
with your vote being one of the five. If you have now switched to ‘reverse,’ that
would make five votes to reverse. Since Byron and I both voted to affirm, you
should then assign the case.”169 It was clear to everyone that Marshall was
declining. Once again his doctors pressed him, but it was his wife Cissy who
proved decisive. Over a six-month period, she urged him to reconsider his
long-standing promise to serve for life. He finally gave in and decided that the
current term would be his last.170

In Marshall’s final dissent in Payne, he wrote, “Power, not reason, is the
new currency of this court’s decision making . . . Neither the law not the
facts . . . underwent any change in the last four years. Only the personnel of
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this court did.”171 On June 27, 1991, at the age of 82, he publicly announced
that he would retire “when my successor is qualified.”172

He had served on the Court for twenty-four years and seen its transfor-
mation from a liberal bench under Chief Justice Warren to a conservative one
under Chief Justice Rehnquist. Following the retirement of his judicial soul-
mate William Brennan, Marshall had had enough. At his retirement press
conference, he remarked, “What’s wrong with me? I’m old and coming
apart!”173 Reporters asked if his real reason for stepping down was not simply
health and old age, but mostly due to frustration and anger, as the New York
Times had reported that morning. Marshall was too proud to admit defeat. He
denied the accusation, calling it “a double-barreled lie.” 174 His close friends,
however, knew it was true.175

BYRON R. WHITE

Justice White had seen his colleague William O. Douglas stay on the Court
too long and dissented from the decision of the other justices to take away
Douglas’s vote. In his letter about the matter, White suggested that justices
should have a mandatory retirement age and hoped the Constitution would
be amended to that effect. Though White did not specify the age he thought
appropriate, his colleague Lewis Powell had suggested at his retirement in
1987 that seventy-five was the correct benchmark. White would turn seventy-
five in 1992.

White had set two ground rules for his departure. Like many justices, he
did not want to depart in a presidential election year to protect the institution
from partisan politics. He also did not want to leave when one of his col-
leagues was retiring. He no doubt remembered how shorthanded the Court
was when there were only seven members following the virtually simultane-
ous retirements of Hugo Black and John Marshall Harlan in 1971.176

In the late 1980s, there were the customary rumors that White would
soon be stepping down. At annual reunions with his law clerks, White
often joked about retirement, and even term limits for justices.177 There is
no evidence, however, that White seriously considered the matter of his
own retirement. When the Reagan administration approached him with
the idea of leaving the Court to become FBI Director, he rejected the pro-
posal.178 Public Information Officer Toni House explained that in 1990,
“Justice White was the subject of rumors. I walked into the pressroom and
said, ‘I have an announcement from Justice White.’ They all perked up. ‘He
is not resigning.’”179

After William Brennan’s departure in 1990, White became senior associ-
ate justice after nearly thirty years on the Court. White’s health was good
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despite longtime back problems requiring surgery years earlier. He continued
to play basketball whenever he got the chance. A clerk remarked, “His back
pain gets miraculously better during basketball.”180 He told friends, however,
that he had no desire to set a longevity record on the Court.

In March 1993, White was three months away from his seventy-sixth
birthday. He had not yet hired his clerks for the next year and the year before
he had completed the process by February 7. White decided to pay a visit to
retired Justice William Brennan to discuss the retirement decision. In Bren-
nan’s chambers, they talked about Brennan’s own retirement and White’s feel-
ings on the subject. Brennan regretted leaving when he did and advised White
not to step down. “I’m not like you, Bill,” White replied, “I like to go fishing
and I’ll enjoy the time with my grandchildren.”181 On March 7, Joan Biskupic
of the Washington Post wrote that White “apparently is considering stepping
down.” Though she cited no sources for her information, she reported that
White “has said that since he came in with a Democratic administration, it
would be fitting to retire under a Democratic administration.”182 Despite
Brennan’s recommendation to stay, White’s mind was made up. He told a
friend, “I hate to confirm anything, anything, published in the Washington
Post, but I have in fact decided to retire.”183

White was the first justice to give up space in the Court building. In the
past, retired justices were usually moved to smaller chambers within the
Supreme Court building but with the opening of the new Thurgood Marshall
Federal Judiciary Building located behind Union Station in 1993, retired jus-
tices would no longer be seen regularly at the Court building. Chief Justice
Burger and Justices Brennan and Powell were the last retired justices to have
offices in the Supreme Court building. When Justice Powell died in 1998, the
current justices were left without the daily reminder of departed justices. Per-
haps now that retirement literally means leaving the Court building, it will
make it harder to step down.

HARRY A. BLACKMUN

Harry Blackmun was fond of referring to himself and Justices Brennan and
Marshall as the “three old goats.”184 By 1992, however, only Blackmun
remained on the Court from the liberal trio. In his highly publicized dissent in
the abortion case Planned Parenthood of Southeastern Pennsylvania v. Casey, he
ominously warned, “I am 83 years old. I cannot remain on this Court forever,
and when I do step down, the confirmation process for my successor may well
focus on the issue before us today.”185 With an election in sight and a possible
break from the twelve-year run of Republican presidents, Blackmun said he
planned on remaining on the Court “until the third day of November 1992.”186
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In March 1993, Blackmun gave a speech at the New England College of
Law and said that both he and Justice White were the most likely candidates
to retire in the near future. Because White decided that he would step down
at the end of the term, Blackmun was forced to wait another year, had he any
plans of possibly stepping down in the summer of 1993.

Though Blackmun turned eighty-five on November 12, 1993, he was in
good health. “He was so happy, in such good spirits,” a former clerk recalled.
“He didn’t dance the night away but he was definitely dancing.” Each day
Blackmun walked four blocks around the Court building and exercised in the
Court’s basement exercise room. He was “in wonderful condition,” the clerk
added. “He exercised every day and encouraged us to do the same.”187

A month and a half later, over the New Year’s holiday at Renaissance
Weekend in Hilton Head, South Carolina, Blackmun informed President
Clinton that the current term would be his last. Clinton expressed his
regret and urged the Justice to reconsider. “I frankly kept hoping he would
change his mind,” Clinton later remarked.188 Though the White House
began quietly searching for a nominee, there was still some uncertainty in
the following months about whether Blackmun would actually step down.
White House Counsel Lloyd Cutler heard that Blackmun was encouraging
potential law clerks to apply for the upcoming term and that retired Justice
Brennan’s regrets about his own retirement were having an effect on
Blackmun’s decision. He was able to keep his retirement decision secret
during these months. Even former clerks were unable to pry any informa-
tion from him.189

In the end, Blackmun did consult with a White House assistant about
the timing of his announcement.190 On April 6, he appeared with President
Clinton before reporters to announce his intention to retire at the close of the
term. After twenty-four years on the Court, Blackmun said, “It’s not easy to
step aside, but I know what the numbers are, and it’s time.” Health concerns
did not prompt Blackmun’s departure. He had a standing agreement with his
doctors at the Mayo Clinic that they were to inform him when it was time
to leave the Court. No such recommendation was made, however. At his
press conference, Blackmun said that his reasons for leaving the Court were
personal with his wife and daughters urging him to step down before it
became necessary for him to do so. Blackmun said, “They had enough votes
to override any veto.” Like justices of previous eras, Blackmun was concerned
that giving up his work on the Court could hasten his death. He said, “I shall
have to keep busy or I’ll fall apart.”191 He added, “I’m advised there is a
vacancy on the 8th Circuit. I think I’ll apply for it. I’ll be turned down, I
know, but . . .”192

Was Blackmun’s decision affected by his memories of Douglas’s depar-
ture? In his farewell remarks from the bench, Blackmun quoted from Dou-
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glas’s retirement letter.193 While this is not conclusive evidence, it does show
that Douglas’s departure was remembered by his former colleagues as late as
1994. Indeed, Blackmun did cite another superannuate as playing a role in his
decision, “Eighty-five is pretty old. I don’t want to reach a point where my
senility level reaches unacceptable proportions, and I don’t want to be asked
to retire like Oliver Wendell Holmes Jr.”194 Blackmun’s remarks prior to the
election of Democrat Bill Clinton and his actions following the election
clearly demonstrate that partisanship was part of his equation.

CONCLUSION

Increasing retirement benefits coupled with manageable workloads made
retirements more likely than ever before beginning in 1954. Furthermore,
these developments also provided increased opportunity for the justices to
engage in succession politics as they had larger windows of time to consider
departing. Accordingly, the era had more retirements and dramatically
increased levels of partisanship.

Based on the timing, their relatively good health, or both, Justices Har-
lan, Stewart, Burger, White, and Blackmun can be classified as being moti-
vated by partisanship in their departure decisions. While there is little direct
evidence to substantiate such a conclusion for any of them, circumstances sug-
gest as much. There is, on the other hand, direct evidence that Earl Warren
was clearly partisan in his departure attempt, and that William O. Douglas
and Lewis Powell had at least some partisan concerns. Though Justices Bren-
nan and Marshall ultimately did not depart for partisan reasons, they were ini-
tially partisan in their departure considerations. Overall, these cases suggest a
new level of partisanship in the departure decision-making of the justices. It
is no coincidence that this list of partisan, or possibly partisan justices is
largely composed of more recent members.

Superannuated justices continue to affect the Court. Justices Black, Har-
lan, Douglas, and Marshall tested the internal norms of the Court in dealing
with justices on the decline. While their colleagues did their best to perse-
vere through the difficult times these justices created, further modifications
are needed in dealing with superannuated justices. In chapter 10, I discuss a
number of internal reforms the Court can take in dealing with declining col-
leagues as well as statutory and even constitutional reforms that may solve
this problem.

So far, the generous retirement statute of the modern period has pro-
duced an atmosphere of naked partisanship with virtually no limits of the
lengths to which justices will go to depart under a copartisan president. LBJ’s
administration shows that presidents see few limits in trying to remake the
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Supreme Court. The disability and decline of at least two justices, Charles
Whitaker and William O. Douglas, show that collectively justices are not
afraid to limit the power of a disabled colleague should the situation arise. As
I discuss in the next chapter, the disputed 2000 election may provide a further
test to the current justices who face the increased criticism of perceived strate-
gic behavior, due to their participation in the election’s outcome.
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Well, you know, if I were to speculate on that, I would speculate
with other people, I think.

—Chief Justice William H. Rehnquist on whether 
he planned to step down following the 2000 election

We do risk a self-inflicted wound—a wound that may harm not
just the court, but the nation.

—Justice Stephen Breyer in Dissent, Bush v. Gore (2000)

Chief Justice William H. Rehnquist has been on the U.S. Supreme Court for
over a quarter century. Though he became eligible to retire with full benefits in
1990 during the presidency of George Bush, Sr., he was only sixty-five and had
been chief for a mere four years. During the presidency of Democrat Bill Clin-
ton, many believed that Rehnquist was destined to remain on the Court until at
least 2001, after the next president took the oath of office. “I think he’s too com-
mitted and too interested in winning the battles he’s been fighting to retire dur-
ing the presidency of a Democrat,” said one Court insider, adding that he is
“extraordinarily politically savvy.”1 “He’s more inclined to stay,” said a former clerk
who felt that Rehnquist did not want to leave during a Democratic presidency
but “would never say it.”2 Still, in July 1991 the Chief Justice said in a letter to
recently retired Thurgood Marshall that “in all probability I will be in the same
boat you are within a couple of years.”3 Eleven months later he said that while he
enjoyed his job “I wouldn’t want to hold it forever.”4 Furthermore, Rehnquist
underwent major back surgery in September 1995 and to this day must period-
ically stand during oral argument.5 When is the Chief going to retire?
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It is often thought that age is an important indicator of judicial departure.
When justices reach their seventies and certainly their eighties, speculation
increases that they may soon step down. But as Figure 9.1 shows, life
expectancy for current members of the U.S. Supreme Court is eighty-seven.
By comparison, U.S. white males can expect on average to live to age seventy-
four.6 As a result, age is not the important variable that people often suspect.

With the last eleven departures coming by way of retirement, it seems a
good bet that the next eleven will end up much the same (see Table 9.1). No
doubt the specter of William O. Douglas’s departure will continue to influ-
ence the next two or three departures, but what about beyond that? Rehnquist
was one of the seven who voted to take away Douglas’s vote, and John Paul
Stevens arrived at the Court when Douglas was still very much on the scene
and attempting to participate in the Court’s work. But without the vivid
memory of Douglas to help make their decisions, it is likely that this super-
annuation effect will end. Still, Thurgood Marshall’s lengthy stay could be
important. What will the newer justices consider when they become retire-
ment eligible? The Court’s decisive involvement in the 2000 election will no
doubt serve to organize the next round of departures.

The disputed election of 2000 between Republican George W. Bush and
Democrat Al Gore is the most recent event to have an impact on the depar-
ture process. Both Chief Justice Rehnquist and Justice O’Connor voted with
the majority in the case that effectively gave the election to Bush. Both have
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been retirement eligible for some time and with their overall conservative
judicial philosophies, it is likely that each will depart during the Bush admin-
istration. Conversely, both Justice Stevens and Justice Ginsburg voted against
Bush in the election case. Though both have battled cancer, and despite Gins-
burg nearing seventy and Stevens being in his eighties, their more liberal vot-
ing record suggests they will remain on the Court until at least after the 2004
and possibly the 2008 presidential election. Indeed, this is precisely what
occurred after the disputed 1876 election when Justices Davis, Clifford,
Swayne, and possibly Strong based their departure decisions on whether they
supported Republican Rutherford B. Hayes or Democrat Samuel Tilden. In
the latter half of the chapter, I will analyze the current members of the Court
in light of the circumstances surrounding this new emergent structure.

THE DISPUTED ELECTION OF 2000: BUSH V. GORE

Democrat Bill Clinton made two appointments to the Court in his first two
years in office. During the last six years of his tenure, however, there were no
vacancies at the inn. Speculation mounted that retirement-eligible members
of the Court were waiting until after the 2000 election. The candidates,
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TABLE 9.1
Retirement Eligibility and the Current Court

Date of Initial Date Retirement
Service on Eligible Under

Justice and Party ID Date of Birth Federal Courts Rule of Eighty

John Paul Stevens (R) Apr. 20, 1920 Nov. 2, 1970 Nov. 2, 1985
William H. Rehnquist (R) Oct. 1, 1924 Jan. 7, 1972 Oct. 1, 1989
Sandra Day O’Connor (R) Mar. 26, 1930 Sept. 25, 1981 Sept. 25, 1996
Ruth Bader Ginsburg (D) Mar. 15, 1933 June 30, 1980 Mar. 15, 1998
Antonin Scalia (R) Mar. 11, 1936 Aug. 17, 1982 Mar. 11, 2001
Anthony Kennedy (R) July 23, 1936 May 30, 1975 July 23, 2001
Stephen Breyer (D) Aug. 15, 1938 Dec. 10, 1980 Aug. 15, 2003
David Souter (R) Sept. 17, 1939 May 25, 1990 May 25, 2005
Clarence Thomas (R) June 28, 1948 Mar. 12, 1990 June 28, 2013

All justices began their federal judicial service on the Courts of Appeals, except for
Rehnquist, O’Connor, and Thomas; who began their federal judicial service on the
Supreme Court.

All retirement eligible dates are based on the current Rule of Eighty. 28 U.S.C. 371 (C).



Republican George W. Bush and Democrat Al Gore, addressed the issue of
future appointments on the campaign trail and in televised debates. Though
public opinion polls showed the race as a dead heat, no one could have pre-
dicted what occurred on election night.7

As America went to the polls and the election results came in on Novem-
ber 7, all the major networks first reported just before 8 P.M. EST, that Al
Gore won the state of Florida and its twenty-five electoral votes. An hour
later the polls closed in the state’s panhandle region and the networks quickly
recanted and placed the state in the too-close-to-call category. As the night
progressed and each candidate won important battleground states, it soon
became clear that Florida would be decisive. At 2:15 A.M. EST, the networks
called Florida for Bush: “Unless there is a terrible calamity,” ABC’s Peter Jen-
nings proclaimed, “George W. Bush, by our projections, is going to be the next
President.” Supporters at his rally in Austin, Texas cheered and prepared for a
victory speech. Gore was informed that he would be about 50,000 votes short
in the state and phoned Bush to concede.

En route to his election-night rally in Nashville, and preparing to give
his public concession speech, Gore was told by aides that Bush’s lead in
Florida has shrunk dramatically to a few thousand votes at best, and possibly
only a few hundred. As the networks awaited Gore’s concession speech, Gore
once again phoned Bush and retracted his earlier concession saying, “As you
may have noticed, things have changed . . . the state of Florida is too close to
call.” Bewildered, the Texas governor shot back, “Let me make sure I under-
stand. You’re calling me back to retract your concession.” Gore replied, “Well,
there’s no reason to get snippy.” Trying to make sense of the unprecedented
call, Bush explained that that his brother Jeb Bush, the governor of Florida,
was with him crunching the numbers from the Florida web site. “Let me
explain it to you,” Gore said. “Your younger brother is not the ultimate
authority on this.” Bush ended the call with, “Well, Mr. Vice President, you
need to do what you have to do.”8 Gore campaign Chair William Daley
addressed the Gore supporters and the cameras, “Our campaign continues.”
As night became early morning, at 4:00 A.M. EST the networks recanted a
second time and moved Florida to the “too close to call” category, where it
belonged all along.

Because the candidates were separated by only a few thousand votes in
Florida, the next day, they both sent legal teams headed by former Secretaries
of State James Baker and Warren Christopher to the state to oversee recounts
and prepare to use the courts, if necessary, to resolve any disputes. On Novem-
ber 9, after an automatic machine recount of Florida’s votes showed Bush still
leading in that state, but by only 327 votes out of nearly 6 million cast, Gore
requested a manual recount in select counties. Gore focused on places where
ballots had been disqualified, not read by the machines, or both.9
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Bush began the court phase of the election on November 12, hoping to
block the manual recounts. With some hand recounts being conducted, Bush’s
lead reportedly shrunk to 286 votes by November 15. Two days later on the
17th, the Florida Supreme Court blocked Florida’s Secretary of State Kather-
ine Harris from certifying the results and declaring Bush the official winner.
On the 18th, the final absentee ballot count pushed the Bush lead up to 930
votes. In an important victory for Gore on November 21, the Florida Supreme
Court ruled that manual recounts could continue and set the deadline for
November 26. Throughout the two-week time period since Gore requested
hand counts, the painstaking process had started, stopped, and started again
due to individual canvassing board decisions and court rulings.

Bush appealed the decision of the Florida High Court to continue man-
ual counts to the U.S. Supreme Court. It was widely thought that the Court
would decide not to hear the appeal, but two days later on November 24, the
justices agreed to hear the case on an expedited basis and set oral argument for
December 1. Some suggested the Court was hoping the situation would work
itself out in the intervening time. Instead, matters became increasingly com-
plicated. On November 26, after the state Supreme Court imposed deadline
passed, Harris certified Bush the winner of Florida by a margin of 537 votes.
Palm Beach county finished their count two hours after the deadline but their
results were not included by Harris. Gore immediately challenged the certifi-
cation in state court claiming that thousands of votes were never tallied.

The issue before the Court on December 1 was whether the Florida
Supreme Court overstepped its authority by ordering Harris to include the
manual recounts in certified state results. Three days later, in a unanimous
opinion, the U.S. Supreme Court asked the Florida Supreme Court to clarify
its reasoning in extending the hand recounts and returned the case to Florida
temporarily delaying Bush’s appeal on allowing the recounts. On December 8,
the Florida Supreme Court handed down a 4–3 ruling in Gore’s latest appeal,
ordering manual recounts in all counties with significant numbers of disputed
votes. They also added 383 more votes to Gore’s count. Bush immediately
appealed this decision to the U.S. Supreme Court. Again many were surprised
when on December 9, the Court voted 5–4 to halt all recounts and again
agreed to take the case.

On December 11, oral argument took place, with Bush’s lawyers arguing
that the Florida high court again overstepped its bounds by ordering a man-
ual recount. Gore’s lawyers argued that the U.S. Supreme Court had no rea-
son to intervene in what they felt was strictly a state matter. The justices
wasted no time in handing down their ruling the following night just prior to
10:00 P.M. EST. In a contentious 5–4 per curiam opinion, the Court held that
although there was an equal protection violation because of differing, county
by county procedures for determining recount votes,10 there simply was no
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time left for those counts to continue and still be subject to proper legal chal-
lenge.11 In short, the Court ended the manual recounts and with them Gore’s
last chance to gain the presidency.

Analysts quickly highlighted the divisions and what some saw as naked
partisanship within the Court. Former clerks suggested that the per curiam
opinion was probably the handy work of moderate conservative Justice
Anthony Kennedy with an assist from his moderate conservative colleague
Sandra Day O’Connor.12 There was concern inside the Court and out that the
justices had seriously damaged their prestige and reputation, and even harmed
the nation by handing down a divisive and seemingly partisan result. Justice
Stephen Breyer warned in his dissent, “We do risk a self-inflicted wound—a
wound that may harm not just the court, but the nation.” John Paul Stevens
added, “Although we may never know with complete certainty the identity of
the winner of this year’s presidential election, the identity of the loser is per-
fectly clear. It is the nation’s confidence in the judge as an impartial guardian
of the rule of law.” Public opinion polls conducted after Bush v. Gore, however,
showed two out of three Americans supported the decision and most were
relieved that the Court provided finality.

Looking to 1876, we can see a different explanation as to why the Court
ruled the way it did. Potential Court challenges notwithstanding, Congress
has the final say over which electoral ballots are accepted and counted for
president. Indeed in 1960, Congress decided to accept late ballots received
from the state of Hawaii, which gave their three electoral votes to Richard
Nixon instead of John F. Kennedy as was originally certified. Though the
votes did not make a difference in the final outcome, it demonstrates Con-
gress’s ultimate authority over counting electoral votes. In 1876, Congress was
divided with the Democrats controlling the House and Republicans the Sen-
ate. Because the House would vote to accept Tilden’s Florida electors but the
Senate planned on counting the Hayes electors from Florida, a fifteen-mem-
ber electoral commission was set up and divided along partisan lines in favor
of Hayes. In a compromise to appease angry Democrats, Reconstruction was
ended in the South. It is hard to imagine that this messy scenario was not
known by the decisive swing Justices Kennedy and O’Connor. Had they sided
with the dissenters in Bush v. Gore, chaos could very well have ensued. Two
sets of Florida electoral votes could have been sent to Congress and with the
Democrats controlling the new 2001 Senate 51–50 (with Gore as vice presi-
dent casting the tie-breaking vote) and the Republicans continuing to have
the majority in the House, anything would have been possible including more
challenges in the Supreme Court on the most fundamental questions of sep-
aration of powers. Looked at in this fashion, the swing justices can be seen as
sparing the nation from the “constitutional crisis” that occurred in 1876–1877
and that some were predicting for 2000–2001.
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THAT’S FOR ME TO KNOW 
AND YOU TO FIND OUT

As the four oldest members of the Court, it is likely that Chief Justice Rehn-
quist and Justices O’Connor, Stevens, and Ginsburg will be the next to depart.
While their concerns will probably be similar to the concerns of their recently
departed colleagues, they will no doubt be influenced by their participation in
the disputed 2000 election. What follows is an analysis of their past concerns
and experiences with health and illnesses and an assessment of their likely
motivation for stepping down in light of this new organizing event.

WILLIAM H. REHNQUIST

Like many justices in their younger years, Rehnquist thought that Supreme
Court justices should not remain on the Court forever.13 As he neared age
sixty-five and retirement eligibility, he began to openly address his own retire-
ment and many speculated that he would soon step down. At a law school
commencement ceremony, he remarked:

Do not let the law be too jealous a mistress. You must give yourself
time not only to do a variety of things, but [also] to allow yourself
time to appreciate and enjoy what you are doing.14

Rehnquist was the chief adherent to his own philosophy. He enjoyed
writing, painting, swimming, and tennis, among other pursuits. He usually left
the Court by 3 P.M. each day, in stark contrast to many of the other justices,
who remained well into the evening. When Chief Justice Burger decided to
retire and Rehnquist was approached by the Reagan White House to succeed
him, Rehnquist’s thinking took an about face. Now rather than leave the
Court for other pursuits, he could take on a new role within the Court.15

At the end of the 1989–1990 Term, rumors circulated that he would step
down under Republican President George Bush, Sr., but Rehnquist remained
in his seat.16 Following the retirements of Byron White and Harry Blackmun,
Rehnquist became the first Chief Justice since Harlan Fiske Stone, in the
1940s, to also be the longest-serving member of the Court. In the fall of 1994,
the then-seventy-year-old chief commented on the situation: “It makes me
feel very ancient.”17

As the last justice remaining who served during William O. Douglas’s
final months and experienced firsthand the damage that Douglas had caused
to the Court for lingering too long, Rehnquist can be expected to depart sooner
rather than later. He will almost certainly retire before becoming a burden to
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his colleagues. With Republican George W. Bush in office, and given Rehn-
quist’s vote in the election case supporting him and overall conservative record,
all signs point to the chief ’s retirement by June 2003 or June 2007 at the lat-
est. Still, Rehnquist is silent on retirement as exemplified by this recent
exchange with journalist Charlie Rose:

Rose: Do you think about retirement?

Rehnquist: Yes.

Rose: Would you like to let us know when you think you might retire?

Rehnquist: No.

Rose: Well, will it be, you know, after the year 2000?

Rehnquist: Well, you know, if I were to speculate on that, I would specu-
late with other people, I think.

Rose: Not me.

Rehnquist: Not you, yes.

Rose: We’d help you along if you’d like our input.

Rehnquist: I’m sure you would.

Rose: If clearly, as someone once said, Supreme Court justices read elec-
tion returns, and they make decisions as to retirement based on whether
the party of their choice is in power at the White House (pause)—
because that power gives that occupant of the Oval Office the capacity to
choose the next justice and next chief justice.

Rehnquist: That’s not one hundred percent true but it certainly is true in
more cases than not, I would think.

Rose: Meaning you’d probably wait until after the presidential election
year of 2000, before making a decision of when you would retire.

Rehnquist: Well, that’s for me to know and you to find out. That’s what
we used to say on the playground when I was growing up.

SANDRA DAY O’CONNOR

In March 1987, Sandra Day O’Connor underwent an emergency appendec-
tomy during one of the Court’s two-week recesses. She returned without
missing a single day on the bench. Her quick recovery was no doubt a result
of her excellent physical health. For years she had exercised in the mornings,
played golf and tennis, and skied during winter months. Compared to some
of her colleagues she is the model of good health.
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As the new term began in October 1988, fifty-eight-year-old Justice
O’Connor underwent a routine medical exam. Her doctors found a small lump
in her breast. Despite the diagnosis, she endeavored to keep the situation from
interfering with her work. She said later, “It was a devastating thing to be told
and you can’t believe that you have some disease that is potentially fatal—that
you have to stop everything and take care of it. You tend to think, ‘Me? You
can’t be serious. I’m too busy. I don’t have time to deal with something like
that.’ And yet you have to make time to deal with it.”18 Up until the day of the
surgery, she participated fully in the business of the Court. The night before
her scheduled operation at Georgetown University Hospital, she kept a previ-
ous commitment and gave a speech at Washington and Lee University in Lex-
ington, Virginia—a seven-hour round-trip drive from Washington, D.C.

On October 21, O’Connor had surgery to remove the lump. Following
her operation, she issued a statement saying that the cancer “was found to
exist in a very early form and stage. The prognosis is for total recovery. I do
not anticipate missing any oral arguments.”19 A few days later, however, she
found out that there had been some spread of the cancer to her lymph nodes
and that she would need to undergo chemotherapy treatments in order to pre-
vent a recurrence. O’Connor told family and friends that the two weeks fol-
lowing her operation were the most difficult, frightening days of her life. Her
sister, Ann, said:

[It was] the first major crisis of her life. She took her cancer as a chal-
lenge, learning everything she could about it, reading every book,
talking with people and making necessary decisions about her treat-
ment and options.20

On October 31, O’Connor was back in her seat for the next round of oral
arguments. Just like she had done following her appendectomy the previous
year, O’Connor did not miss a single day on the bench. She told friends that
the work helped keep her mind off the cancer. On her return, it was immedi-
ately evident that the chemotherapy was taking its toll. Though she remained
sharp and combative during oral argument, off the bench she appeared tired
and grayer and was, understandably, now wearing a wig. The public visibility
of her struggle was difficult to deal with. She explained, “There was constant
media coverage: How does she look? When is she going to step down and give
the president another vacancy on the court? She looks pale to me; I don’t give
her six months. This was awful.”21

Still she fought back continuing to give speeches, meet with visitors, and
keeping physically active as before.22 She reflected on her battle with cancer:

Rumors circulated in June 1990 that she would retire, or that Rehnquist
might step down and she would become chief. When the Court’s Public
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Information Officer Toni House asked her if the rumors were true, she replied
that they were absurd. House went back to the pressroom and informally told
reporters, “She says she is not sick, not bored, not resigning.”23

After twenty years as a member of the Court, O’Connor is as vigor-
ous as ever, not only keeping up her athletic regimen of skiing, golf, and
tennis but also taking charge within the Court to organize social events
and speak to groups. Having fully recovered from cancer and wielding a
crucial swing vote, she is thought of by many to be the most powerful fig-
ure in the nation. In the 1999–2000 term, O’Connor compiled the best
record among the nine justices for Court majorities: She voted in the
majority in all but four of the seventy-three cases the court decided that
year. Her breakneck pace and powerful position suggested that she was
anything but nearing retirement.24

But the disputed 2000 election changed perceptions of O’Connor
overnight. Like Joseph Bradley in 1876, she cast a deciding vote that effec-
tively gave the election to George W. Bush. Though Bradley was directly
pressured by Republicans to vote for their candidate Rutherford B. Hayes,
O’Connor may have been pressured by a desire to step down. At an election-
night party, she was visibly upset when the networks awarded the crucial state
of Florida to Democrat Al Gore. Her husband explained to some in atten-
dance at the party that they planned on retiring to Arizona but that a Gore
administration would delay things by at least four years.25 But she reportedly
expressed some indecision about whether to step down to a friend.26

After Bush was sworn in, speculation was rampant that O’Connor would
step down at the close of the Term. O’Connor made her decision. In a highly
unusual move, she spoke with a reporter from the Arizona Republic in May,
stating, “I have no present plans to retire. I just have no other plan.”27 Did
O’Connor plan to retire and then change her mind because of the intense
speculation following Bush v. Gore and the reports of the election-night party?

With Bush in office, it appears certain that O’Connor will depart. Fur-
thermore, the fallout over the election case, with the Court experiencing low
morale and clerks holding grudges, has fueled O’Connor’s desire to retire.28

Also, her husband John had a heart pacemaker implanted in 1999 and has
since experienced further health problems.

In 2002 O’Connor published Lazy B, an autobiography about growing up
on a ranch. During interviews to promote the book, O’Connor was asked by
numerous reporters about her retirement plans. Concerning speculation that
she might be named the next chief justice, she shot back, “I think it’s a ridicu-
lous notion. It’s nonsense. I am 71 years old, for heaven’s sake. That ought to
quiet that talk.” About retirement generally she said, “I haven’t faced that. I
haven’t made that decision . . . Someday, somehow, somewhere. Nobody lives
forever, for God’s sake.”29 When her brother and coauthor Alan Day was
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asked whether she would soon step down he remarked, “That’s something I
don’t ask her. But I’d say she has a real high energy level, and she has a lot of
living left to do. She’s not melting away.”30

JOHN PAUL STEVENS

On June 29, 1995, the U.S. Supreme Court delivered the final opinions of the
1994–1995 term. Chief Justice William Rehnquist did not, however,
announce the retirement of Associate Justice John Paul Stevens. As the
Court’s most liberal justice, if Stevens had been concerned solely with parti-
sanship, he would have most certainly departed while Democrat Bill Clinton
was in office and not risk a conservative taking over the White House in 1996.
The same was true four years later when the 1998–1999 term ended. Clinton
was still in the White House, but a new election season was about to begin.
Given the field of strong Republican candidates, the timing would have been
ripe for the departure of the Court’s most liberal member, but Stevens
remained in his seat.

With a number of junior justices recently appointed who have been
somewhat sympathetic to Justice Stevens’s policy positions—namely Justices
Souter, Breyer, and Ginsburg—he may see his role as one of intellectual men-
tor, laying the foundation for a long-standing moderate-liberal bloc on the
Court. If he does see his role in this light, he most certainly would be inclined
to depart later rather than sooner. It is likely that Stevens enjoys his work and
despite undergoing heart surgery, having a pacemaker installed, and being
treated for prostate cancer,31 still has the vigor and desire to participate fully in
the Court’s work.

Stevens’s favorable holding for Democrat Al Gore in the 2000 election
case and his overall liberal record would suggest that he will hang on to his
seat until after the 2004 presidential election. While he will turn eighty-five
as the Court nears the close of its Term in April 2005, he will still be younger
than the average life expectancy of 87.2 for current Court members. Indeed,
his former colleagues Justices Brennan and Blackmun served until the ages of
eighty-four and eighty-five, respectively. If George W. Bush is reelected in
2004, however, it is virtually certain that Stevens will have to depart under a
Republican administration.

RUTH BADER GINSBURG

During the summer recess of 1999, Ginsburg became ill with abdominal
cramping and pain while teaching in a law school program on the Greek
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island of Crete. At first, she became sick with acute diverticulitis and she was
treated for that gastric disorder of the large intestine in which pouches that
form on the outside of the colon become infected.32 In mid-September, her
doctors also diagnosed her with colorectal cancer, explaining that it was likely
it would have gone undetected if not for the gastric illness.33 At the age of
sixty-six, she underwent surgery and remained in the hospital for a week.34

The cancer had been detected relatively early and her prognosis was good.
When the Court’s Term began on October 4, Justice Ginsburg took her

seat on the bench, smiling broadly to her husband and two children, who were
in attendance. She appeared her usual self, asking questions during oral argu-
ment. Later in the day she remarked, “No words can convey how pleased I am
to be here with you today.”35 She followed up her surgery with nine months of
“precautionary” chemotherapy and radiation treatments all while continuing
her regular workload.36 She finished her last treatment in June, and though it
was noticeable that she was visibly affected by it, she still attended a reception
and dinner with her husband at the Court on behalf of the Supreme Court
Historical Society. She praised her doctors and staff who treated her as “dear
to my heart, for they sustained me, in body and mind, through my long
bout.”37 In November, 2001, her physician commented, “It’s a little over two
years now since I started taking care of her, and the longer we’re out, the bet-
ter. We hold our breaths for five years, but so far so good.”38

Ginsburg wrote a separate dissent in the Bush v. Gore 2000 election case
siding with Gore and taking her conservative colleagues to task for seem-
ingly contradicting their usual deference to state court decisions. Having sat
on the United States Court of Appeals for the District of Columbia Circuit
since 1980, she became eligible for full retirement benefits the year prior to
her cancer diagnosis. As she approaches the relatively young age of seventy,
with a Republican President in office, and with her cancer in remission, it
appears that Ginsburg will not be departing any time soon. Speaking to a
group of high school students in 2002, she remarked on the advantages of
being a judge: “We can write and we can think . . . into our 70s, 80s and,
some, into the 90s.”39

CONCLUSION

What is evident from the preceding analysis is that the existing statutory pro-
visions and informal arrangements governing Supreme Court departure have
proved only adequate to ensuring the goal of institutional health. The contin-
uing presence of superannuated justices like Hugo Black, John Marshall Har-
lan, William O. Douglas, and even Thurgood Marshall, to a certain extent,
demonstrate that internal Court norms must be strengthened. Not only
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should individual justices take steps to ensure that they do not stay beyond
their usefulness, but the justices collectively must be more aggressive when
there is evidence that one of their colleagues is in decline. What is most
needed, however, is statutory and even constitutional reform. Through the
various attempts of presidents, individual justices, and the justices collectively
to test the limits of their powers in the succession process, the existing
arrangements have proved ripe for partisanship in recent decades.

George W. Bush will likely have the opportunity to make two or possi-
bly three appointments to the Supreme Court during his tenure as president.
One seat he will not be filling, however, is that of Clarence Thomas who has
already indicated a retirement date of 2034. In 1993, two years after he joined
the Court following a highly partisan confirmation battle, Thomas told two of
his clerks, “The liberals made my life miserable for 43 years, and I’m going to
make their lives miserable for 43 years.”40 Like those he has served with in his
thus far decade-long tenure, it is a virtual certainty that Thomas will do all
that he can to see to it that he departs when a Republican is in office.

Still, much can happen in the thirty or so remaining years that Thomas
will be on the Court. As with the 1876 election, the institutional memory of
the disputed election of 2000 and the closely divided Court will eventually
give way to other emergent structures. A president like Lyndon Johnson could
come along and press justices to take other posts and generally depart earlier
than they would like. Even George W. Bush is moving aggressively to build a
conservative federal judiciary, despite the disputed election, an evenly divided
Senate, and his promise to be a “uniter.”41 As I will suggest in the next chap-
ter, institutional reforms in the retirement statute and the Court’s workload,
as well as modifying internal Court norms and procedures, could dramatically
change the environment that Thomas and others depart in. But ultimately, it
is a constitutional amendment that would have the most dramatic impact.
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The removal of such men cannot fail to cast a gloom over all who
wish merit to receive its just reward for eminent services.

—Justice Joseph Story, on New York’s 
mandatory retirement law and the forced 

departure of several eminent jurists

The importance in the Supreme Court of avoiding the risk of
having judges who are unable properly to do their work and yet
insist on remaining on the bench, is too great to permit chances
to be taken.1

—Chief Justice Charles Evans Hughes

The preceding analysis plainly demonstrates that the single most important
factor for justices deciding to leave U.S. Supreme Court is the presence of a
formal retirement provision with generous benefits. As circuit-riding dimin-
ished and retirement statutes were enacted and expanded, the number of jus-
tices voluntarily departing increased (see Figure 10.1). This is precisely what
Congress had hoped to accomplish by enacting and expanding these laws.
Though Congress was primarily acting in a partisan fashion in passing these
statutes, hoping specific justices would step down, Congress was also sensitive
to the argument of institutional health that superannuated justices burdened
the effective functioning of the Court.

This was particularly acute in times of increased workload such as during
Reconstruction following the Civil War, the period after World War I through
the Great Depression, and again in the 1950s and 1960s with the passage of

225

10

Conclusion

Imaginary Danger?



FIGURE 10.1
The Effect of Increased Retirement Benefit on 

Voluntary Retirement in the U.S. Supreme Court

FIGURE 10.2
The Effect of Increased Workload on 

Voluntary Retirement in the U.S. Supreme Court



FIGURE 10.3
The Effect of Increased Retirement Benefit on 
Partisan Departures in the U.S. Supreme Court

FIGURE 10.4
The Effect of Increased Workload on 

Partisan Departures in the U.S. Supreme Court



civil rights and voting rights legislation. Each time, Congress acted to induce
departures and lighten the load. Consequently, when the Court’s workload
was relatively light or on the decline as in its early years, the period after the
passage of the Evarts Act in 1891, and most recently beginning in the 1970s,
voluntary departures increased (see Figure 10.2).

Hence, both increased retirement benefit and decreased workload had a
positive effect on voluntary departures. A byproduct of these key structural
arrangements was that they also provided greater opportunity for the justices
to engage in succession politics, timing their departures for a copartisan pres-
ident (see Figures 10.3 and 10.4). Given the partisan motivations of Congress
in passing retirement legislation, it should not be surprising that justices
responded in an equally partisan way.

While emergent structures have been the driving force behind the depar-
ture choices of the justices, various recurrent factors have also played a part.
Partisanship, though the major element in the departure-decision making of
more recent justices, played less of a role earlier in the Court’s history when
other variables were predominant. Concern for the institutional health, legit-
imacy, and effective functioning of the Court caused some justices to depart
voluntarily rather than become a burden to their colleagues. Personal concerns
have also been important. Some justices have been reluctant to step down
because they enjoyed their work. Others feared departure would hasten men-
tal deterioration and even death. Some justices looked forward to leaving in
order to spend more time with family and enjoy their remaining years. Finan-
cial concerns also played a role, primarily during the years before the enact-
ment of formal retirement legislation.2 Future reforms to combat partisan
departures could see a resurgence in the occurrence of these other factors. It is
through the framework of emergent and recurrent structures that I will assess
the arguments for and against the current system of life tenure and explore
what the appropriate role of justices at the end should be.

Although the preceding chapters demonstrate that partisanship cur-
rently dominates the departure process, why does it matter? In other words,
it has been empirically shown that justices are largely partisan in the deci-
sions they make concerning the cases that they consider.3 And while it was
assumed that justices were partisan in their departure decisions, this has not
been empirically demonstrated until now with partisanship being a relatively
recent phenomenon due to institutional arrangements. So at the very least,
this study empirically demonstrates the predominance of partisanship in
departure decision-making. But there are many who feel that such calcula-
tions are inappropriate for judges and the findings presented here bear on
their concerns.

Still, the question remains: What is wrong with departure decisions based
on partisanship? Perhaps nothing. On the one hand, if we are resigned to par-
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tisanship as a part of judicial decision-making, then there may be no reason to
change the current system, or we may want to think about judicial elections as
many states have done. On the other hand, if we would rather have judges
base their decisions on other factors, such as the institutional health of the
Court, then we may want to consider various reforms. Indeed, we may want
to take the departure decision out of the hands of the justices entirely.

What effect would various reforms have on departure decisions? The pre-
ceding analysis suggests that calls to liberalize retirement options further, as well
as attempts to ease the workload of the justices, will only lead to increased parti-
sanship and increased danger of mental decrepitude. Internal Court norms, how-
ever, could be strengthened and specific steps could be followed in the event that
a justice becomes disabled, but does not step down. Scaling back the current sys-
tem of generous retirement benefits and increasing workload could go a long way
toward minimizing partisan departures. But what of the persistent problem of
failing justices who refuse to relinquish their seats? Compulsory retirement at a
set age such as seventy or seventy-five would not only solve the problem of par-
tisan departures, but it would also go a long way toward protecting the intellec-
tual health of the Court from mentally failing justices. Still, such a constitutional
change is difficult to obtain and is not without potential drawbacks.

In the following section, I discuss these concerns as well as the effect a
change would have on the current Court. Specifically, I will discuss two pos-
sible goals to be met in connection with retirement. The first issue is elimi-
nating or reducing partisanship in retirement choices. The second is prompt-
ing departures before mental decline. What follows is a discussion of potential
informal, statutory, and constitutional reforms and their potential effects on
both partisan departures and mental decrepitude.

ABILITY AND INABILITY

What should happen when a justice who is no longer able to perform the
duties of his office elects to remain in his seat? What actions should Congress
take? What should the other members of the Court do when one of their col-
leagues becomes disabled? All justices, including disabled justices, may retire
at any time from active service and still receive some benefits.4 Still, at various
times throughout the Court’s history, disabled justices have decided not to
step down. Should such a situation arise in the future, there are a number of
steps that both Congress and the Court can take to assure that the Court
operates at full strength.

One action available to Congress for dealing with disabled justices is
removal. Alexander Hamilton was wary of a removal power for inability, fear-
ing it would degenerate into partisan motives:
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The mensuration of the faculties of the mind has, I believe, no place
in the catalogue of known arts. An attempt to fix the boundary
between the regions of ability and inability, would much oftener give
scope to personal and party attachments and enmities than advance
the interests of justice or the public good. The result, except in the
case of insanity, must for the most part be arbitrary; and insanity
without any formal or express provision, may be safely pronounced to
be a virtual disqualification.5

Just as Hamilton had warned, proposals for term limits and various
removal methods have more often than not come about as a result of par-
tisan politics. None of the proposals, however, have been enacted. This is
largely due to the difficulty of passing a constitutional amendment in com-
parison to the relative ease of statutory reform such as making retirement
more attractive. With an entrenched Federalist judiciary, Republican Pres-
ident Thomas Jefferson wanted a term limit of six years for justices of the
Supreme Court with reappointment subject to the approval of the Presi-
dent and both houses of Congress.6 In the spring of 1937 a mandatory
retirement scheme favored by many in Congress died because of FDR’s
court-packing plan and ultimately the expansion of the existing retirement
statute. In 1954 the Senate adopted a resolution embracing mandatory
retirement for judges but ultimately retirement benefits were again
expanded as a substitute. In 1957, three years after state-imposed racial
segregation was struck down by the Warren Court in Brown v. Board of
Education,7 Sen. James Eastland and Rep. Thomas Abernethy, both
Democrats from Mississippi, offered a constitutional amendment to limit
the terms of justices to four years and to require immediate Senate approval
of incumbent justices within six months of the amendment’s ratification.
Constitutional amendments are always difficult to pass, let alone one to
limit the terms of Supreme Court justices. For an amendment to be seri-
ously considered and then pass, it would likely take the prolonged public
incapacities of one or more of the justices to prompt it. Even then, passage
would be difficult. Throughout the Court’s history, Congress has chosen
the easier remedy of making retirement more attractive.

The constitution contains an amendment governing the incapacity of a
president, but the Supreme Court is a much different institution. The inca-
pacity of a justice does not totally paralyze the Court in the same way that a
president’s incapacity would cripple the executive branch. As long as the inca-
pacity of a justice is not prolonged, the Court can continue to function effec-
tively with the eight remaining justices. Should an incapacitated justice choose
not to step down, however, steps could be taken within the Court and in Con-
gress. Absent removal, no justice of the Supreme Court can be forced to leave
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office. However, Congress has provided that other federal judges deemed to
be “unable to discharge efficiently all the duties of his office by reason of per-
manent mental or physical disability” can be removed from office by the pres-
ident with the approval of the Senate.8

The only formal removal mechanism for justices is the impeachment and
conviction process on grounds of “high crimes and misdemeanors.”9 It is rarely
used, however, and widely viewed as an inadequate deterrent to misconduct.
Samuel Chase escaped conviction in the Senate and William O. Douglas was
cleared of any wrongdoing by a House subcommittee. It is true, however, that
Abe Fortas was forced to resign his seat with the threat of impeachment a real
possibility. The impeachment process has never been used for the removal of
aged, infirm, or incapacitated justices, however. Douglas’s situation is instruc-
tive here. Had Douglas not retired and instead stayed in his place, it is likely
that Congress would have eventually taken steps to remove him. This was Jus-
tice White’s position (see Appendix A). As White’s letter points out, when the
Court takes matters into its own hands regarding the disability of one of its
own members, it begins traversing a very dangerous, slippery slope. It has been
common for the Court to postpone making decisions on closely divided cases
until an ailing justice recovers sufficiently to participate, but prolonged illness
is more problematic.

What the Court must not do is sit idly by while the disabled justice does
serious damage to litigants, the Court, and the American people through
incompetent actions. This is precisely what occurred toward the end of Jus-
tice Joseph McKenna’s tenure on the bench. The other justices vacillated
about pressuring him to step down and as a result he cast votes and made
arguments that were totally inconsistent with his past positions. While
changing positions does not in and of itself constitute disability, it merits fur-
ther inquiry. In the case of McKenna, he was used as a puppet by competing
factions within the Court and was ultimately made to look foolish in the eyes
of history—his reputation damaged by his incompetent actions. Justice
Charles Whittaker was used in a similar manner. There can be no winners in
situations like this and the Court must be ever vigilant to ensure that it does
not recur.

But how does one know when a justice is incompetent or simply getting
older? Justices should be considered “disabled” when they are no longer able
to participate fully and competently in the work of the Court. Examples of
disability would be the casting of an incorrect vote in conference, confusion in
oral argument, conference discussion, or opinion writing. Under this defini-
tion, Hugo Black and Thurgood Marshall can be classified as “disabled” prior
to their retirements. Of course the casting of an “incorrect vote” could be
debated. As was the case with Marshall, a clerk questioned him about it, and
he agreed that an incorrect vote was cast. In the case of Black, his apparent
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“switch” on civil liberty cases may have less to do with “disability” and more to
do with substantive changes in the cases, such as the presence of demonstra-
tors, protesters, and the general disorder that Black was concerned about in
such cases as Tinker v. Des Moines10 and Cohen v. California.11 Still, there is evi-
dence that Black was confused during oral argument is such cases as Alexan-
der v. Holmes County Board of Education.12

One very serious step that the Court has taken in the past is effectively to
strip a disabled justice of his power. This entails requiring a fifth vote to grant
cert. if the disabled justice votes to grant and also means postponing any deci-
sion on a case in which the disabled justice is the fifth and deciding vote. This
policy may have been agreed to toward the end of Charles Whittaker’s brief
tenure and was definitely in effect during William O. Douglas’s last term on
the Court. Not much has been made of this controversial policy, however, as
in both cases the disabled justices stepped down about a month later. Still, this
action raises serious constitutional questions.

In the event that a justice becomes so disabled as to be unable to effec-
tively participate in the work of the Court, the other justices can consider tak-
ing these steps in the following order:

1. The other justices can meet to decide whether there is a chance the dis-
abled justice might recover. If there is such a chance, closely divided cases
can be postponed until the disabled justice can fully participate. If it is
decided that there is little or no chance for recovery, the justices can bring
their considerable weight to bear on the disabled justice to persuade him or
her to step down.13

2. In the event that the disabled justice refuses to leave, the Court can imme-
diately issue a public statement to that effect. Public pressure or even con-
gressional action might induce the disabled justice to step down.

3. If the disabled justice attempts to participate in the work of the Court, the
other members may decide to strip their colleague of his or her power. This
is a very dangerous step and one which should not be taken lightly. Because
this action raises serious constitutional questions, the justices may want to
issue a public statement explaining why they have taken this extraordinary
step. It is important that this step be taken, however, if it is clear that the
disabled justice is incompetent. Far better for the other members of the
Court to act than to harm litigants, damage the integrity of the Court, and
subvert the ideals of fairness and justice.

The worst thing the Court can do in such a situation is fail to act and
remain silent about the state of the institution. The American people should
not be kept in the dark about the workings of their government, for if they are,
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more damage will be done to the Court than any public statement about a dis-
abled justice could inflict.

Is the modern mass media up to the task of adequately covering declin-
ing justices? The pressure that could be brought to bear by the media on a dis-
abled justice has the potential to act as another inducement to step down. On
March 31, 1975, Justice Douglas wrote Chief Justice Burger:

I am sorry I missed the session today. The reason was the Press. It
ambushed me at the house at 7 A.M. to get more pictures of my
wheelchair. If this keeps up, they’ll make me wonder about the First
Amendment—their big umbrella.14

Certainly the pressure exerted by the media during Abe Fortas’s nomina-
tion to the Chief Justiceship and his subsequent resignation or the coverage of
Justice Douglas’s illness demonstrates that the potential is there. Now there
are twenty-four-hour news channels that could have correspondents posi-
tioned and carry ongoing live reports from outside the hospital, on the steps
of the Court, at the justices’ home, and so on, not to mention the crush of
print reporters that could be covering the event. Any new piece of informa-
tion, either true or false, could be available instantaneously throughout the
world via the World Wide Web. Would there be pro and anti–Abe Fortas web
sites, were the situation occurring at the present time?

Perhaps not as the modern press has not always been up to par in cover-
ing judicial illnesses. When then Justice Rehnquist was slurring his words in
1981 due to his overdependence on Placidyl, the Supreme Court press corps
knew about it but did little to pursue the possibility that Rehnquist was fail-
ing.15 Thurgood Marshall’s visible failures from the bench as early as 1989
went largely underreported considering the seriousness of his mental decline.
Of course the Court is a much less accessible institution to reporters than is
the presidency or Congress. And unlike in the popular branches, justices do
not regularly hold press conferences, issue press releases, and generally speak
with reporters. For all of these reasons, the modern mass media may not be
the powerful check on judicial illness that some suggest.16

THE RULE OF 100

One statutory change could be made to help counteract the rampant partisan-
ship that now pervades the departure process. Specifically, the Rule of 80 could
be raised.17 A flexible Rule of 100, for example, could be enacted where a jus-
tice would become eligible to retire on reaching any combination of age and
service totaling 100. Table 10.1 compares the dates of retirement eligibility for
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TABLE 10.1
Retirement Eligibility and the Current Court: Comparing the Rules of 80 and 100

Date of Initial Date Retirement Date Retirement
Service on Eligible Under 80 Eligible Under 100

Justice and Party ID Date of Birth Federal Courts Rule of 80 Age* Rule of 100 Age**

John Paul Stevens (R) Apr. 20, 1920 Nov. 2, 1970 Nov. 2, 1985 65 July 18, 1995 75
William H. Rehnquist (R) Oct. 1, 1924 Jan. 7, 1972 Oct. 1, 1989 65 May 25, 1998 73
Sandra Day O’Connor (R) Mar. 26, 1930 Sept. 25, 1981 Sept. 25, 1996 66 Dec. 25, 2005 75
Ruth Bader Ginsburg (D) Mar. 15, 1933 June 30, 1980 Mar. 15, 1998 65 Nov. 22, 2007 74
Antonin Scalia (R) Mar. 11, 1936 Aug. 17, 1982 Mar. 11, 2001 65 May 27, 2009 73
Anthony Kennedy (R) July 23, 1936 May 30, 1975 July 23, 2001 65 Dec. 27, 2005 69
Stephen Breyer (D) Aug. 15, 1938 Dec. 10, 1980 Aug. 15, 2003 65 Oct. 13, 2009 71
David Souter (R) Sept. 17, 1939 May 25, 1990 May 25, 2005 65 Jan. 23, 2015 75
Clarence Thomas (R) June 28, 1948 Mar. 12, 1990 June 28, 2013 65 May 16, 2019 70

Note: All justices began their federal judicial service on the Courts of Appeal, except for Rehnquist, O’Connor, and
Thomas, who began their federal judicial service on the Supreme Court.

* Eighty Age is the age of the justice on reaching retirement eligibility under the Rule of 80.

** One Hundred Age is the age of the justice on reaching retirement eligibility under the Rule of 100.



current members of the Court under the two different rules. The case of Jus-
tice John Paul Stevens is instructive. He was appointed to the federal bench at
age fifty. When he reached age seventy-five in 1995, he had served for twenty-
five years and would have been eligible to retire at that point under the rule of
100. Under the current rule, Stevens has been eligible since 1985, which has
given him nearly two decades to play succession politics, while under the Rule
of 100, he would have had less than a decade. In general, the retirement win-
dows are all decreased by five to ten years under the new rule.

Still, Stevens and Rehnquist have met the requirements of the Rule of
100 and may very well still be acting in a partisan fashion. Indeed the Rule
of 100 may not be high enough, in which case a Rule of 110 or even 120
might prove more effective. This is particularly important when one consid-
ers that presidents want to nominate young justices, particularly those with
experience on the federal bench. Picking justices who already have years
accumulated toward retirement eligibility gives them more of a chance to
play succession politics when they step down, compared to their colleagues of
comparable age who do not have as many years of service as a federal judge.
One way to solve this is not to count lower court years toward retirement,
effectively starting the clock over when a justice takes the oath for the High
Court. Another solution is to build into the Rule of 100 a minimum age as
the age sixty-five of the current Rule of 80. The threshold could be raised to
seventy-five or eighty to minimize the partisan potential of young justices
with a wealth of experience.

One such example is Anthony Kennedy, who began serving on the Ninth
Circuit Court of Appeals at the amazingly young age of thirty-eight! He
already had over a decade of federal court experience when he began his ser-
vice on the Supreme Court. By comparison, Antonin Scalia is the same age as
Kennedy, but did not start on the federal bench until over seven years after
Kennedy. This would make Kennedy eligible to retire at age sixty-nine, four
and a half years sooner than Scalia under a flexible Rule of 100. Building in a
minimum age requirement of say seventy-five would keep Kennedy from con-
sidering retirement for at least another six years. Under the current statute,
both Kennedy and Scalia were eligible at age sixty-five in 2001, though nei-
ther is anywhere near contemplating retirement.

This analysis suggests that the current statute is in need of reform. With
presidents intent on nominating relatively young people to the bench, and life
expectancies continually rising, the Rule of Eighty is hopelessly outdated and
now only serves to facilitate partisan departures. Decreasing the window in
which justices can make retirement choices will make it more difficult for jus-
tices to engage in succession politics. Departing prior to retirement eligibility
for partisan reasons, would therefore carry a penalty as these justices would
lose their salaries and senior status.
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Along these lines, retirement could be made less attractive to justices by
undertaking some minor reforms. The recent development of no longer allow-
ing retired justices to have office space in the Court building no doubt serves
to make retirement less inviting. Also keeping a retired justice’s staff small
serves as a deterrent. Reducing the salary of retired justices could also serve to
dissuade retirement eligible members from departing early. Of course, reforms
must not be undertaken lightly as there is a danger that justices may once
again choose to remain in their seats until death so as not to lose the benefits
of their position. Making voluntary departure less attractive, but still attain-
able, will likely minimize succession politics and still maximize a justice’s ser-
vice to the Court and the nation.

Further, calls to liberalize the existing statute, make retirement more
attractive, or both will only serve to solidify if not increase partisanship. Yet,
these reforms are often promoted as a cure for mental decrepitude. In this
sense, the goals of decreasing both partisanship and mental decrepitude are
in constant tension. How does one solve the problem of mental incapacity
without increasing or solidifying partisan departures? As I will discuss later,
a constitutional amendment mandating departure at a specified age may be
the answer.

In 1988, Justice Stevens sent a detailed memorandum to the other justices
proposing a major change in the existing retirement statute (see Appendix C).
Stevens suggested that retired justices should be allowed, at the Court’s dis-
cretion, to participate in selected cases. He outlined both the pros and cons of
such an arrangement, identifying the following advantages:

First, if a retired justice were available, this would resolve the prob-
lems that arise when there is a prolonged illness or delay in filling a
vacancy on the Court. Second, it would provide the Court with addi-
tional judge-power and thereby reduce somewhat the number of
opinions that each justice must write. Third, it would make the
prospect of retirement more attractive for eligible justices. My asso-
ciation with senior judges on the Seventh Circuit, my conversations
with Lewis [Powell], and my thoughts about my own future persuade
me that this point is a good deal more significant than might appear
at first blush. It is, moreover, consistent with the congressional deci-
sion to continue paying retired judges and justices their full salaries
in order to facilitate the retirement decision. Fourth, it would enable
the Court to take action in the rare case in which there would not
otherwise be a quorum of six justices . . .

It would not be necessary to invite a retired justice to sit every
time the opportunity arose . . . I would rather have the additional
views of a Warren Burger, Lewis Powell, or Potter Stewart than a
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vacant chair . . . The public at large would more readily accept a deci-
sion of a nine-person Court than a four-to-three decision or an affir-
mance by an equally divided Court . . . The occasional use of a retired
justice on this Court would not diminish its authority or prestige.18

According to Stevens, even if such a proposal were passed, the ultimate
decision on whether or not to allow a retired member to participate in the
Court’s work would still rest with the active members. They could choose
through unanimity, or majority vote, whether or not to invite a retired justice
to participate in a particular case. Retired justices could be selected on a rotat-
ing or random basis or based on individual invitation. While nothing has yet
come about from the Stevens memorandum, it shows that the current justices
are not only acutely aware of the departure process, but would like to further
ease their workloads and make retirement even more appealing than it cur-
rently is. Congress would have to revise the existing statute in order to bring
about what Stevens termed a “modest change in the structure of the institu-
tion.”19 Congress would be better served doing the exact opposite: making
retirement harder to obtain and less attractive and even passing a constitu-
tional amendment for mandatory retirement.

LIGHTENING THE BURDEN

As discussed earlier, relatively light workloads lead to increased levels of par-
tisan retirements. The Court, and chief justices in particular, are continually
pressing Congress for more resources to combat rising caseloads. On its own,
the Court has done much to ease its workload and overall make the job more
manageable and pleasant. Some of these internal changes should be reconsid-
ered as should some of the decisions Congress has made through the years
regarding workload. As with liberalizing the retirement statute, calls for light-
ening the workload of the Supreme Court must be treated skeptically if par-
tisanship in the departure-decision-making process is a concern.

There are a number of small but arguably important factors that have
contributed to making the Court a more pleasant place to work.20 The quality
of life of a justice has improved in recent years. For example, the outward ran-
cor of past Courts, such as those under Chief Justices Stone and Vinson has
given way to a much more congenial atmosphere under Chief Justice Burger,
and particularly under Chief Justice Rehnquist. Indeed, Justice Clarence
Thomas remarked that he has yet to hear the first unkind word from his col-
leagues.21 Some argue that the rancor has not gone away, but has only mani-
fested itself in a different way—through memoranda and opinions.22 This
transformation was discussed by Rehnquist in a 1998 interview:
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At the time I was a law clerk there was friction between [Black and
Frankfurter], great battles between Jackson and Black, and Douglas
didn’t like either Jackson or Frankfurter—several primadonas. What
we have today—we get along well together. For instance on days of
argument and after our conference usually you can’t plan enough, so
that everybody will be eating in the building, and those of us who
want to come up to the justices’ dining room and eat there. And
almost every time everyone who’s free comes up and has lunch and
it’s a very enjoyable conversation. We don’t talk about cases, we talk
about what movies we’ve seen or things like that. It’s just a good
bunch of people.23

Another small, but favorable development is that the justices do not have
to deal with traffic and parking problems in Washington as cars and drivers
are available for their use. Chief Justice Warren commented on the problem:

One must know the parking situation in Washington to understand
what a problem it is for a government official to drive his own car to
public affairs in all kinds of weather and find a place to park . . . I
tried for years to obtain cars for the other justices. They needed them
for the same reason I did. Some needed cars even more urgently
because of their age . . . The constant pressure on the Court was so
great that men of that age should not have been driving cars in the
traffic congestion of Washington.24

Oral argument now takes place only three days a week. Warren sug-
gested that originally changing oral argument from five days a week had a
positive effect:

There was general acceptance of this idea, and it was made effective at
the beginning of the 1955 term. I am sure this lightened the burden
for all the justices as it did for me. I do not know whether there is any
connection between the two, but since that time there has been but one
heart attack (Frankfurter) while there had been a succession of them
and of strokes in the years immediately preceding my incumbency.25

Indeed, an argument can even be made that the Court is underworked.
In a 1972 letter to Chief Justice Burger, Justice Douglas, who wrote his own
opinions, explained his opposition to pooling law clerks to prepare memos on
certiorari petitions, “I think the Court is overstaffed and underworked . . . We
were much, much busier 25 or 30 years ago than we are today. I really think
that today the job does not add up to more than about four days a week.”26
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Could underwork help explain why there seems to be a trend toward
seriatim opinion-writing? The justices are increasingly writing individual
opinions in the relatively few cases they decide to hear.27 No doubt the
increased role and number of law clerks has contributed to this. Law clerks
are primarily responsible for reviewing cert. petitions and opinion-writing.
The justices are primarily responsible for voting and opinion-editing.
Bernard Schwartz argues that the result is a loss of prestige.28 Another result
may be the rise of separate opinions. When only justices wrote opinions, it
was in their interest to join their colleagues’ opinions. Such behavior
decreased their workload and allowed them to spend their time elsewhere.
With law clerks now writing opinions, no such incentive exists. The rise of
the law clerk, the shrinking docket, and the trend toward seriatim opinions
all suggest that the justices may be sacrificing institutional prestige for indi-
vidual acclaim. These developments may also suggest that the justices have
much more time to consider the timing of their departures as compared with
justices of previous eras.

Because law clerks do most, if not all, of the writing, it is difficult to tell
whether a justice’s productivity is declining. It takes much less effort for a jus-
tice to cast a vote and edit an opinion than it does to write an opinion from
scratch. This is especially crucial for retirement. The increased role of law
clerks makes it easier for aged and infirm justices to remain on the Court and
engage in succession politics. Though Chief Justice Rehnquist uses only three
clerks, the others have four and have delegated to the clerks an enormous
amount of work. Perhaps it is the clerks and not the justices who are over-
worked. What would be the effect on each justice of having only three clerks
or even two? Given the relationship between workload and partisanship, it is
likely that reducing the number of clerks and reducing the amount of work
they perform would make workload more of a factor in departure decisions.
Aging justices who were forced to actually review endless stacks of cert peti-
tions and write their own opinions might subordinate partisan concerns for
workload when deciding to leave.

Though many of these developments are small, when considered together
they have contributed to making the life of a Supreme Court justice much
more pleasant. Apart from the concerns of individual justices, the institution
itself has made it much easier for justices to remain on the Court at advanced
ages and time their departures. Of course it is possible that the institution may
change. New justices with new ideas may alter what now seems like an enjoy-
able job. The outward rancor that was so visible in the Stone and Vinson
Courts could resurface. There could be a backlash against the increased role of
clerks. Still, it is likely that the current members of the Court will make every
attempt to continue and further their pleasant working conditions and
decreasing workload.
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MANDATORY RETIREMENT—
A DUBIOUS PROPOSITION?

Because partisan departures have become the rule, rather than the exception,
it would seem that the solution should be mandatory retirement and/or fixed
terms. But should we be wary of so easily discarding the advantages of judges
having life tenure, simply because we may want to discourage partisan depar-
tures? While partisanship in the departure decision making process can be
reduced significantly without amending the constitutional provision of life
tenure for federal judges, the increasing problem of mental decrepitude sug-
gests that a more drastic change may be necessary.

Figure 10.5 shows the effect that various departure mechanisms have on
the tenure of judges. Voluntary departure mechanisms such as those currently
in place (i.e., internal norms, workload, and retirement provisions) lead to
lengthy tenures. Lengthy tenures in turn give rise to increases in partisan
departures and mental decrepitude. Conversely, forced departure mechanisms
such as elections, term limits, and mandatory retirement ages, will lead to
shorter tenures. Partisan departures and mental decrepitude are less likely
when tenures are brief.

The debate about life tenure, it should be recalled, is longstanding. Ulti-
mately, the founders decided that it was necessary to ensure that the judiciary
be independent of popular political pressure.29 Even before the constitution’s
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ratification, there were proposals to limit the tenure of the justices. In the Fed-
eralist Papers, Alexander Hamilton argued in favor of life tenure, denouncing
the mandatory retirement scheme then present for New York judges:

The constitution of New-York, to avoid investigations that must for-
ever be vague and dangerous, has taken a particular age as the criterion
on inability. No man can be a judge beyond sixty. I believe there are few
at present, who do not disapprove of this provision. There is no station
in relation to which it is less proper than to that of a judge. The delib-
erating and comparing faculties generally preserve their strength much
beyond that period, in men who survive it; and when in addition to
this circumstance, we consider how few there are who outlive the sea-
son of intellectual vigor, and how improbable it is that any consider-
able proportion of the bench, whether more or less numerous, should
be in such a situation at the same time, we shall be ready to conclude
that limitations of this sort have little to recommend them. In a repub-
lic, where fortunes are not affluent, and pensions not expedient, the
dismission of men from stations in which they have served their coun-
try long and usefully, on which they depend for subsistence, and from
which it will be too late to resort to any other occupation for liveli-
hood, ought to have some better apology to humanity, than is to be
found in the imaginary danger of a superannuated bench.30

The state of New York did abolish its mandatory retirement age, but rein-
stated it in 1823, forcing the removal of a number of eminent jurists who were
at the height of their careers. One of the judges forced off the bench was
Chancellor Kent. Joseph Story was dismayed at Kent’s removal and was crit-
ical of forced retirement in general. He wrote a friend:

In common with you, and I may add with the mass of the profession,
I regret the recent changes in the Judicial department, introduced
into the new Constitution of New York. With me it was a sufficient
reason to stand by the old system, that its actual administration was
such as the warmest friends of the Judiciary desired. Experience had
ascertained its excellence, and I am grown old enough to be willing
to follow its steady light in preference to any theoretical schemes,
however plausible. I do not believe we can ever hope to see the law
administered with more learning, dignity, and ability, than it has been
by the late Judges of New York. They were entitled to, and received
the universal homage of the whole Union. The removal of such men
cannot fail to cast a gloom over all who wish merit to receive its just
reward for eminent services.31
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Implicit in Hamilton’s argument against a fixed retirement age is the
need for a voluntary retirement provision that would include some form of
remuneration. The existing retirement statute has gone a long way in lessen-
ing the danger of an incapacitated bench due to financial considerations. At
the same time, advances in medicine and public sanitation, among other
things, have changed the nature of illness. Life expectancy has increased dra-
matically and most Americans can expect to live into their seventies and
eighties, if not longer.

Charles Evans Hughes argued in 1928 that “under present conditions of
living, and in view of the increased facility of maintaining health and vigor, the
age of seventy may well be thought too early for compulsory retirement.”
Hughes thought seventy-five “could more easily be defended.”32 Hughes him-
self is an example of the difficulty of fixing a certain age for mandatory retire-
ment. Hughes was an effective Chief Justice throughout his seventies, retiring
at age seventy-nine. Like most justices, his original thoughts about departure
when he was young changed dramatically by the time he was facing the deci-
sion himself. A relatively young William O. Douglas wrote in 1954:

Compulsory retirement at the age of 75 is . . . a rather dubious propo-
sition. One who has served ten years consecutively and has reached
70 may retire. That is in the law and would take care of necessitous
cases. There have been in the past judges who have hung on beyond
the time they should have been on the Court because they had no
way of making a living after they retired . . . Compulsory retirement
at 75 is hard to argue against, I suppose. But then again there is no
particular need for it. Holmes served almost 15 years after he was 75
and did some of his best work then. When I came on the Court
Hughes was 78 and some of his outstanding work was done in his
last few years as Chief Justice. The same is true for Brandeis.33

Any age will be arbitrary, either too low or too high, depending on the
justice in question. Even eighty-five would have been too low for Oliver Wen-
dell Holmes, Jr., who stepped down at ninety-one. Conversely, seventy was
too high for Ward Hunt, who became disabled at age sixty-seven. Also, as life
expectancy increases, should the constitution perpetually be amended to
increase the mandatory retirement age?

Due to the secrecy of the Court’s internal decision-making processes, it
is the justices themselves who are best able to tell whether one of their col-
leagues is beginning to falter. Should there be an independent commission
charged with reviewing the effectiveness of federal judges? Because of the
Court’s secrecy with regard to its decision-making process, an independent
advisory committee would have a difficult time discerning the mental decline
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of a justice. Collectively, the justices themselves can act much more quickly
before the institution is harmed by a faltering colleague. While there have
been feuds among individual justices, it is not likely that the Court would col-
lectively act against a competent justice. Still, some states have created inde-
pendent advisory commissions to police their judiciaries.34 And in the 1970s,
Senator Sam Nunn proposed that the United States Judicial Conference be
given the power to declare a justice or judge disabled.35

With the increased role of law clerks, justices need only answer in their
places, to paraphrase Chief Justice Taft, in order to minimally perform their
constitutional function. When a justice is unable to do even this, that is the
time for the rest of the Court to make their collective feeling known. In an
earlier time when justices did most if not all of their own research and opin-
ion writing, it was more imperative to the institution that the declining jus-
tice step down. Now, however, there is little reason to depart until one’s men-
tal abilities diminish. We should not be surprised to see aging justices remain
on the bench well into their eighties.

The question that must be asked, however, is how the public interest is
best served by members of the Court. Surely, no one wants to see justices
remain on the bench after even the slightest hint of mental decline. But by
the same token, would the public interest be served by a mandatory retire-
ment scheme that would force the departures of fully competent justices who
are vigorously participating in the work of the Court? Charles Fairman once
applauded departing justices, such as William Strong and John Hessin
Clarke, who left the Court too soon rather than too late,36 but an argument
can be made that the public interest was not served by their premature depar-
tures, as their colleagues duly noted at the time. Both were influential with
the other members of the Court and had contributed much to the jurispru-
dence of their time.

It could be argued that generational change should be institutionally rec-
ognized and that the public interest is better served by a Supreme Court that
is reflective of the dominant governing coalition of the day. Arguments along
these lines necessarily suggest that mandatory retirement ages or elections are
the best means to ensure this. The argument assumes that aged justices are not
or cannot be part of governmental or societal change. Many recent justices,
however, have changed their positions over time and though stare decisis is an
important factor in deciding cases, justices are free to disregard precedent.37

Retirement-eligible justices should not leave too soon, like Strong,
Henry Brown, Clarke, and Potter Stewart did, nor should they remain too
long, like Stephen J. Field, Joseph McKenna, and William O. Douglas clearly
did. Justices should step down at the first sign of mental decline. They should
instruct their friends and families, as Chief Justice Hughes did, to tell them
when it is time to go. Though families are not entirely unbiased, they do have
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an incentive to protect “their” justice from staying too long and potentially
damaging his or her reputation. The members of the Court, and particularly
the chief, have a special obligation to ensure that each justice is performing
the duties of his or her office with full vigor.38 Though it may be difficult for
the justices to address the issue of a failing colleague, they must. The case of
Joseph McKenna is highly instructive. An indecisive Court damaged its deci-
sion-making effectiveness while the mentally confused McKenna was still
casting votes. Instead of working together to protect the institution and the
declining justice, warring factions unfairly used McKenna to gain majorities.
Similar machinations were used against Charles Evans Whittaker during his
brief tenure. The fact that declining justices such as Oliver Wendell Holmes
and William O. Douglas were not used by their colleagues in such a manner
should be applauded.

Fairman argued for compulsory retirement, in part because it would
“reduce the variance” between the popular branches of government and the
unelected Court, which often has a number of justices from previous eras
who seek to thwart current policies.39 The opposition of Justices Sutherland,
Van Devanter, Butler, and McReynolds to FDR’s New Deal policies of the
1930s and the recent dissents of Justices Brennan, Marshall, and Blackmun
in death penalty cases come to mind. But if the goal is to make the Court a
more responsive, popular branch, then why not go a step further and call for
short, fixed terms? Mandatory retirement schemes usually require a judge to
depart at a certain age, such as seventy or seventy-five. If a judge were
appointed at age fifty, for example, that judge would have a term of twenty-
five years, likely serving well beyond the political regime that placed him on
the bench. So why not have a term limit of, say, ten years? If the public inter-
est is best served by a responsive Court, then a term limit is clearly the best
mechanism to ensure this.

A number of law professors and former judges have recently renewed the
call for a constitutional amendment to limit the tenure of Supreme Court jus-
tices.40 Generally, they argue that staggered, nonrenewable terms of eighteen
years are best. This would give presidents two appointments per term (no
more than four total) and help further protect against “court packing.” Of
course some justices would die “out of turn” or leave otherwise before the end
of their term. In such cases, should justices be appointed only for the remain-
der of the unexpired term? 

These authors also recongnize that the main benefit of term limits would
be to protect the Court against excessive burdens imposed by infirm col-
leagues. For example, David Garrow has identified six justices since the mod-
ern retirement statute was enacted in 1954, who he believes were not intellec-
tually able to discharge their offices prior to their departures: Sherman
Minton, Charles Whittaker, Hugo Black, William O. Douglas, Lewis Powell,
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and Thurgood Marshall. Minton was sixty-five and Whittaker was sixty-one
when they departed, so mandatory retirement at sixty-five would not have
prevented the impact their declines had on the Court. In the case of the oth-
ers, a mandatory retirement age of sixty-five, seventy, or even seventy-five
would have spared the Court from their incapacities.

John Gruhl countered these arguments in a recent article by examining
the effect term limits would have had on previous justices.41 He found that
under a ten-year limit, two-thirds would have been forced to depart early.
One-third would have been required to leave under a twenty-year limit.42 He
also found that term limits would have forced nearly all of the “great” justices
to depart well before they ultimately did leave.43 For example, John Marshall,
Joseph Story, John Marshall Harlan I, and Hugo Black all served for over
three decades.44 Gruhl also examined the effect term limits would have had on
a number of “damaging” decisions the Court made throughout history, such
as Dred Scott, and found the results mixed.

Lee Epstein et al. made a similar argument in response to Garrow. They
not only pointed out that “some distinguished careers would have been, per-
haps regrettably so, cut short” but also “it is possible that some justices—
again including a smattering of those who regularly appear on lists of truly
distinguished jurists—would never have attained a nomination had a com-
pulsory retirement age existed.” For example, Epstein et al. point out that
Benjamin Cardozo was sixty-one at the time of his appointment. Also, Ruth
Bader Ginsburg was sixty. Still, they recognize that less distinguished jurists
such as Horace Lurton and Sherman Minton would probably not been nom-
inated because of their ages—sixty-five and fifty-eight, respectively. Ulti-
mately, Epstein et al. recognize that trying to solve the problem of “mental
decrepitude” in the name of an intellectually vigorous bench may have the
opposite effect:

What then are we to make of the effect a mandatory retirement pro-
vision would have on the Supreme Court? Surely the answer depends
on whether we Americans think that sort of cure for the problem of
mental decrepitude is worse than the problem itself or, to put it in
slightly different terms, whether we should pursue the goal of pre-
serving an intellectually distinct bench via a method—mandatory
retirement—that might actually undermine it.

Table 10.2 shows the effect that mandatory retirement at age seventy-five
would have on the current members of the Court. Justice Stevens and Chief Jus-
tice Rehnquist would no longer be on the Court, both departing during the Clin-
ton administration. Justices O’Connor and Ginsburg would be forced to depart
under the winner of the 2004 presidential election. Interestingly, Ginsburg’s
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TABLE 10.2
Effect of Mandatory Retirement at Age Seventy-five on Current Supreme Court

Date Date President in
Date of Initial Retirement Mandatory Year of
Service on Eligible Under Retirement Mandatory

Justice and Party ID Date of Birth Federal Courts Rule of 80 at Age 75 Retirement

John Paul Stevens (R) Apr. 20, 1920 Nov. 2, 1970 Nov. 2, 1985 Apr. 20, 1995 Clinton
William H. Rehnquist (R) Oct. 1, 1924 Jan. 7, 1972 Oct. 1, 1989 Oct. 1, 1999 Clinton
Sandra Day O’Connor (R) Mar. 26, 1930 Sept. 25, 1981 Sept. 25, 1996 Mar. 26, 2005 ?
Ruth Bader Ginsburg (D) Mar. 15, 1933 June 30, 1980 Mar. 15, 1998 Mar. 15, 2008 ?
Antonin Scalia (R) Mar. 11, 1936 Aug. 17, 1982 Mar. 11, 2001 Mar. 11, 2011 ?
Anthony Kennedy (R) July 23, 1936 May 30, 1975 July 23, 2001 July 23, 2011 ?
Stephen Breyer (D) Aug. 15, 1938 Dec. 10, 1980 Aug. 15, 2003 Aug. 15, 2013 ?
David Souter (R) Sept. 17, 1939 May 25, 1990 May 25, 2005 Sept. 17, 2014 ?
Clarence Thomas (R) June 28, 1948 Mar. 12, 1990 June 28, 2013 June 28, 2023 ?

Note: All justices began their federal judicial service on the Courts of Appeal, except for Rehnquist, O’Connor,
and Thomas, who began their federal judicial service on the Supreme Court.



vacancy would arise during the 2008 presidential campaign—something that vir-
tually never happens when justices themselves control the timing of their depar-
tures. Justices Scalia and Kennedy would be forced to leave in 2011 creating two
simultaneous vacancies—another occurrence that justices try to avoid. During
the administration of the president who wins the election of 2012, Justices Breyer
and Souter would depart. In all, there would be two appointments for each four-
year presidential term. This practical example underscores the issues that need to
be considered before a constitutional amendment is passed. Should justices only
depart at the end of Terms? Should there be only one departure per Term?
Should departures occur during presidential election years?

Why are so many unwilling to relinquish life tenure for judges? Much of it
has to do with a view of the judiciary as countermajoritarian and rights revolu-
tions as judge-centered. But much research has shown this view of the Court to
be incorrect. Fifty years ago Robert Dahl demonstrated how the Court has
always been more or less in line with the dominant policy-making regimes of the
day. Recent scholarship by Gerald Rosenberg and Charles Epp among others
suggests a similar role for courts: at best they are part of larger social forces, rather
than catalysts for social change. If judges are generally reflective of the larger soci-
ety, then judicial independence in any real sense is a myth. As such, arguments in
favor of life tenure based on judicial independence seem unconvincing.

Ironically, judicial independence would be strengthened by mandatory
retirement. One only has to think of Franklin Roosevelt’s Court-packing
assault on the Court to see how vulnerable the justices are to manipulation by
the other branches of government. A mandatory retirement age would largely
insulate the justices from accusations that either they are too old to keep up
with the workload, or that they are hanging on to their seats for partisan rea-
sons. Only if justices choose to depart earlier than the mandated age, would
they have to answer such questions. As a result, a mandatory departure age
provides justices with a strong disincentive from acting strategically when they
depart, and promotes judicial independence.

CONCLUSION

Over time, voluntary departure for the U.S. Supreme Court has been made
increasingly attractive, so much so, that no justice has died on the bench in
half a century. Manageable workloads and pleasant working conditions fur-
ther promote a system where justices have immense discretion over the tim-
ing of their departures. The current retirement regime that began in 1954 has
seen an unprecedented amount of politics being played by justices contem-
plating departure. Though justices are in the business of denying partisan
motivations for their actions, the data suggest otherwise.
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At his retirement press conference, Justice Potter Stewart expressed his
views on life tenure:

There is optional retirement. You see an example of that before you
today. It is not involuntary servitude. Anybody can resign any time
he wants to. There have been very few examples in our history of jus-
tices, federal judges of any kind, who have stayed longer than they
should. When those cases have arisen, they have generally been taken
care of institutionally and collegially. Perhaps life tenure is not ideal;
it is hard to think of any ideal system.45

While Stewart is right in principle, his departure in the first year of a
Republican administration at the relatively young age of sixty-six is exemplary
of the current problems. There are a number of options to combat both parti-
sanship and mental decrepitude. Congress could modify the existing retirement
provision to decrease the window of opportunity justices have to engage in suc-
cession politics. Specifically, a new Rule of 100 would provide an important
step in the right direction for minimizing the naked partisanship of current
departure-decision-making. The existing norms of institutional and collegial
pressure could be strengthened to ensure that abuses due to disability no longer
take place. Also, the recent arrangements that have led to a decrease in the
Court’s workload could be reversed and continuing calls to lighten the load
should be treated skeptically. In the end, however, it is a constitutional amend-
ment for compulsory retirement at age seventy-five that combats partisanship
and mental decrepitude most effectively, and preserves judicial independence.

Though the justices are well aware that the greatest wounds the Court
has suffered have been self-inflicted, they continue to challenge assumptions
that they are neutral, impartial decision makers. Their astonishing involve-
ment and bitter division in Bush v. Gore coupled with favorable departure
structures, suggest that if reform does not occur, partisanship will continue to
run roughshod over principle. Deciding to leave the U.S. Supreme Court is
not an easy decision, but one that each justice ought to confront with the wel-
fare and stability of the Court and the American form of government fore-
most in their minds. But after several attempts throughout America’s history
to limit the tenure of federal judges, perhaps it is finally time for the Ameri-
can people to decide when justices ought to leave the bench.
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Dear Mr. Chief Justice:

I should like to register my protest against the decision of the Court not
to assign the writing of any opinions to Mr. Justice Douglas. As I understand
it from deliberations in conference, there are one or more justices who are
doubtful about the competence of Mr. Justice Douglas that they would not
join any opinion purportedly authored by him. At the very least, they would
not hand down any judgment arrived at by a 5–4 vote where Mr. Justice Dou-
glas is in the majority. There may be various shadings of opinion among the
seven justices but the ultimate action was not to make any assignments of
opinions to Mr. Justice Douglas. That decision, made in the absence of Mr.
Justice Douglas, was supported by seven justices. It is clear that the ground for
the action was the assumed incompetence of the justice.

On the assumption that there have been no developments since last Fri-
day to make this unnecessary, I shall state briefly why I disagreed and still dis-
agree with the Court’s action. Prior to this time, on every occasion in which I
have dissented from action taken by the Court’s majority, I have thought the
decision being made, although wrong in my view, was within the powers
assigned to the Court by the Constitution. In this instance, the action voted
by the Court exceeds its powers and perverts the constitutional design.

The Constitution provides that federal judges, including Supreme Court
justices, “shall hold their Offices during good behaviour.” That document—
our basic charter binding us all—allows the impeachment of judges by Con-
gress; but it nowhere provides that a justice’s colleagues may deprive him of
his office by refusing to permit him to function as a justice.

If there is sufficient doubt about Justice Douglas’ mental abilities that he
should have no assignments of opinions and if his vote should not be counted
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in 5–4 cases when he is one of the five, I fail to see how his vote should be
counted or considered in any case or why we should listen to him in confer-
ence at all. In any event, the decision of the Court precludes the effective per-
formance of his judicial functions by Mr. Justice Douglas and the Court’s
majority has wrongfully assumed that it has the power to do so.

If Congress were to provide by statute that Supreme Court justices could
be removed from office whenever an official commission, acting on medical
advice, concluded that a justice is no longer capable of carrying on his duties,
surely there would be substantial questions about the constitutionality of such
legislation. But Congress has taken no such action; nor has it purported to vest
power in the Court to unseat a justice for any reason. The Court nevertheless
asserts the right to disregard Justice Douglas in any case vote where it will
determine the outcome. How does the Court plan to answer the petitioner
who would otherwise have a judgment in his favor, who claims that the vote
of each sitting justice should be counted until and unless he is impeached by
proper authorities and who inquires where the Court derived the power to
reduce its size to eight justices?

Even if the Court had the authority to do what seven justices now pur-
port to do, it did not, as far as I know, discuss the matter with Mr. Justice
Douglas prior to voting to relieve him of a major part of his judicial duties,
did not seek his views about his own health or attempt to obtain from him
current medical opinions on that subject.

Mr. Justice Douglas undoubtedly has severe ailments. I do not discount
the difficulties that his condition presents for his colleagues. It would be bet-
ter for everyone, including Mr. Justice Douglas, if he would now retire.
Although he has made some noble efforts—very likely far more than others
would have made—there remain serious problems that would best be resolved
by his early retirement. But Mr. Justice Douglas has a different view. He lis-
tens to oral arguments, appears in conference and casts his vote on argued
cases. He thus not only asserts his own competence to sit but has not sug-
gested that he is planning to retire.

Based on my own observations and assuming that we have the power to
pass on the competence of a fellow justice, I am not convinced, as each of my
seven colleagues seems to be, that there is such doubt about the condition of
Mr. Justice Douglas that I should refuse to join any opinion that he might
write. And, as I have said, as long as he insists on acting as a justice and par-
ticipating in our deliberations, I cannot discover the constitutional power to
treat him other than as a justice, as I have for more than thirteen years.

The Constitution opted for the independence of each federal judge,
including his freedom from removal by his colleagues. I am convinced that it
would have been better had retirement been required at a specified age and
that a constitutional amendment to that effect should be proposed and

250 APPENDIX A



adopted. But so far the Constitution has struck a different balance, and I will
not presume to depart from it in this instance.

If the Court is convinced that Justice Douglas should not continue to
function as a justice, the Court should say so publicly and invite Congress to
take appropriate action. If it is an impeachable offense for an incompetent jus-
tice to purport to sit as a judge, is it not the task of Congress, rather than this
Court, to undertake proceedings to determine the issue of competence? If it
is not an impeachable offense, may the Court nevertheless conclude that a jus-
tice is incompetent and forbid him to perform his duties?

This leads to a final point. The Court’s action is plainly a matter of great
importance to the functioning of the Court in the immediate future. It is a
matter of substantial significance to both litigants and the public. The deci-
sion should be publicly announced; and I do hope the majority is prepared to
make formal disclosure of the action it has taken.

Knowing that my seven colleagues, for whom I have the highest regard,
hold different views, I speak with great deference. Yet history teaches that
nothing can more readily bring the Court and its constitutional functions into
disrepute than the Court’s failure to recognize the limits of its own powers. I
therefore hasten to repeat in writing the views that I orally stated at our latest
conference.

Sincerely,
Byron

The Chief Justice

Copies to: Mr. Justice Brennan
Mr. Justice Stewart
Mr. Justice Marshall
Mr. Justice Blackmun
Mr. Justice Powell
Mr. Justice Rehnquist
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Dear Bill:

You memos of November 15 and December 17 tend to have a connection
with one another and to the problems you raised in your letter to the Chief
Justice with copies to the Conference dated December 20. The Chief Justice
advised you on December 19 that these matters would be taken up in Con-
ference. The Conference met today and considered all of these points.

For clarification of discussion these matters were divided into their sepa-
rate categories. The Conference considered each of these matters separately
and after discussion reached the following conclusions:

(1) Participation in pending argued cases: It seems clear beyond doubt that
your retirement by letter dated November 12 operated to terminate all judi-
cial powers except such as would arise from assignment to one of the Federal
courts other than the Supreme Court. The statutes seem very clear that a
retired justice cannot be assigned any duties of a Supreme Court justice as
such. This would apply to all cases submitted but not decided before you
retired and to any case decided while you were a member of the Court on
which rehearing is thereafter granted. Specifically this would apply to
Williams & Williams v. United States, the copyright case you mentioned in
your memorandum of December 20, and, of course, it would apply to all other
cases which reargument has been granted including the death penalty cases.

(2) Passing on certiorari petitions and on appeals presented by jurisdictional
statements: Here, too, your retirement on November 12 terminates any power
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to participate in Conference actions granting or denying certiorari, actions on
jurisdictional statements, motions, etc.

(3) Attendance at Conferences: Resolution of the two foregoing questions
bears on the question of attendance at conferences. The formal conferences of
the Court are limited, as you know, to justices empowered to act on pending
matters and do not include retired justices.

(4) Staff and Chambers: The Chief Justice invited you to occupy the
Chambers reserved for retired Chief Justices which Earl Warren had occupied
during his lifetime after retirement. You indicated you preferred to remain in
your present quarters. In your letter of November 15, you may recall, you
stated, “Whoever is named to take my place might want the more commodi-
ous [retired Chief Justice] space that is available.”

In that same letter you confirmed earlier discussions about future staff
with your statement: “I assume that my messenger will continue on as well as
my two secretaries.” Ordinarily a retired justice has been allowed only one sec-
retary, and, if he performed authorized judicial duties, he was allowed a law
clerk. The Conference decision was that for the time being you should be
allowed to take your choice and have two secretaries rather than one secretary
and one law clerk. It was agreed that your messenger could be continued so
that you would have someone to drive your car. There are no statutes expressly
providing for the staff of a retired justice but it is a matter of tradition, and the
tradition is quite definite as to the extent of staff. Earl Warren, after his retire-
ment, had one secretary, one messenger who doubled as his driver, and for at
least part of the time, one law clerk.

For clarification, the unanimous Conference decision is that you should
have your present Chambers as you requested and also, as you requested, your
messenger and two secretaries. There is no provision in the budget for a staff
exceeding three persons for a retired justice.

No member of the Conference could recall any instance of a retired jus-
tice participating in any matter before the Court and it was unanimously
agreed that the relevant statutes do not allow for such participation.

We hope this will clarify the situation.

Best wishes,

Warren E. Burger Thurgood Marshall
William J. Brennan Jr. Harry A. Blackmun
Potter Stewart Lewis F. Powell
Byron R. White William H. Rehnquist
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Dear Chief:

Some time ago at conference we discussed the possibility of requesting
Congress to enact legislation authorizing us to invite a retired justice to sit
with us on cases in which we do not have a full Court. After reading Erwin
Griswold’s piece in the Washington Post,i I have given the idea further
thought, and believe it has sufficient merit to warrant further discussion. In
the hope that you may agree, I tender this summary of what I understand to
be the principal arguments for and against such a proposal.

There are some important advantages. First, if a retired justice were avail-
able, this would resolve the problems that arise when there is a prolonged ill-
ness or delay in filling a vacancy on the Court. Second, it would provide the
Court with additional judge-power and thereby reduce somewhat the number
of opinions that each justice must write. Third, it would make the prospect of
retirement more attractive for eligible justices. My association with senior
judges on the Seventh Circuit, my conversations with Lewis [Powell], and my
thoughts about my own future persuade me that this point is a good deal more
significant than might appear at first blush. It is, moreover, consistent with the
congressional decision to continue paying retired judges and justices their full
salaries in order to facilitate the retirement decision. Fourth, it would enable
the Court to take action in the rare case in which there would not otherwise
be a quorum of six justices.

As I remember the conference discussion, two principal disadvantages
were identified: (1) intermittent and temporary changes in the composition
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of the Court might introduce an element of either actual or apparent incon-
sistency in the development of legal doctrine; (2) the problem of selecting
the cases on which a retired justice would be invited to sit, and the related
problem of selecting which of a plurality of retired justices should be invited
to sit on particular cases, might be awkward or divisive. Let me comment on
each point.

The significance of the first point is, I believe, diminished by the fact that
it would not be necessary to invite a retired justice to sit every time the oppor-
tunity arose. In an especially important or controversial case—a case like
Chadha,ii for example—the Court might decide to have the case decided only
by active justices. Such an approach would be comparable to the practice in
the Courts of Appeals, where senior judges are not eligible to participate in en
banc cases. Even in such cases, I think I would rather have the additional views
of Warren Burger, Lewis Powell, or Potter Stewart than a vacant chair, but I
can see the merit in the contrary position. Putting such cases to one side, how-
ever, there would still remain a significant number that present issues, such as
questions of statutory construction and circuit conflicts, on which a definite
answer would be more important than the particular make-up of the Court.
In my judgment, the public at large would more readily accept a decision by a
nine-person Court than a four-to-three decision or an affirmance by an
equally divided Court. Of course, in those cases in which there are six or more
justices in the majority, the result would not be affected by the presence of a
retired justice. Several states, including Maryland, Minnesota, Hawaii and, I
believe New Jersey, provide for the designation of a temporary justice when a
vacancy occurs. I am told that Virginia also may call a retired justice to serve
in certain situations.

Perhaps one reason why the prospect of a modest change in the person-
nel of the Court from time to time does not trouble me is my familiarity with
the use of changing panels to develop the law at the Court of Appeals level.
As the regular use of differing three-judge panels is an acceptable practice at
the Court of Appeals level, I would think the occasional use of a retired jus-
tice on this Court would not diminish its authority or prestige.

My experience on the Court of Appeals leads me to discount the signif-
icance of the selection problem. I would suppose that we could agree that a
retired justice would not be invited to sit unless we were unanimous in con-
sidering the invitation appropriate. Even if we acted by majority vote, the
problem would be similar to an invitation to serve as a special master in an
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original case. If there is a plurality of retired justices available—as there usu-
ally is a plurality of senior judges available for service on each Court of
Appeals—selection could be made by rotation, at random, or by specific invi-
tation. In time, of course, a retired justice will reach a point at which he or she
would no longer be willing or able to accept an invitation (or is simply too
busy with other matters, such as bicentennials), but that phenomenon already
occurs regularly at the Court of Appeals level and is capable of occurring in
every federal court with respect to active service (see Rehnquist, The Supreme
Court, at 183–184).

As noted above, there would be some negatives associated with the
change I propose, but I am convinced that these would be outweighed by the
long term public benefits that would flow from this modest change in the
structure of the institution.

If you think further discussion of this question may be useful, perhaps you
might make it an agenda item at some future conference.

Respectfully,
John

The Chief Justice
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