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CHAPTER 1

INTRODUCTION
David C. Hawkes

During the past decade, attention in the field of aboriginal affairs
has been riveted upon issues of aboriginal rights and constitutional
reform, and in particular on the subject of entrenching the right
to aboriginal self-government in the Constitution Act, 1982. While
the focus is understandable, given the importance of the exercise
(both symbolic and real), nevertheless it has shifted the attention
away from other worthy issues. Some of these are less ethereal in
character, such as the delivery of services in aboriginal communi-
ties, while others, such as federal/provincial responsibility, affect
issues of both constitutional reform and service delivery. Because
of the broad importance of federal/provincial responsibility for ab-
original peoples, and because it has received scant attention in the
recent past, it is now time for a more comprehensive examination
of emerging federal and provincial roles and responsibilities with
respect to aboriginal peoples. This volume is intended to take some
initial steps down this path.

This publication is the final part of a larger project undertaken
by the School of Public Administration at Carleton University in
Ottawa on aboriginal peoples and federal/provincial responsibility.
Each of the chapters was specially commissioned for a conference
on this topic, which was held in the Senate Room of Carleton Uni-
versity on October 4th and 5th, 1988. The conference brought to-
gether approximately 100 aboriginal people, senior federal and pro-
vincial government officials, and scholars and experts in the field.
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Aboriginal Peoples and Government Responsibility

The main themes which emerged from the conference are re-
ported in the conclusion of this book. They are summarized here
in point form:

• With respect to government roles and responsibilities, it is im-
portant to distinguish between government jurisdiction and gov-
ernment responsibility.

• For many reasons, provincial governments are becoming increas-
ingly important in the lives of aboriginal peoples.

• Although the federal government has jurisdiction over aboriginal
peoples, both federal and provincial governments have respon-
sibilities toward them.

• The drive for constitutionally-based aboriginal self-government
at the national level, and the provision of meaningful programs
and services to aboriginal peoples at the community level, ought
to be viewed as complementary rather than contending objec-
tives.

• A debate is now raging across Canada as to whether a third level
of government—aboriginal self-government—is now emerging
in the Canadian federal system.

• At times, it appears that the interpretation of what is the source
of power for aboriginal governments is more of a barrier to agree-
ment than the range of such powers.

• Aboriginal self-government will be meaningless without a secure
fiscal base, which both responds to the need for fiscal indepen-
dence while at the same time providing a supportive national and
provincial framework.

The studies which formed part of the larger project were com-
missioned for three purposes: to provide a conceptual or analytic
framework for examining matters concerning aboriginal peoples
and federal/provincial responsibility; to explore what responsibil-
ities federal and provincial governments are actually accepting in
this area; and to provide thought-provoking background reading
for the then upcoming conference. This volume is organized into
three parts to reflect this approach.

The first chapter in Part I is the most expansive in character. Alan
Pratt, in his chapter entitled "Federalism in the Era of Aboriginal
Self-Government," develops a conceptual framework for determin-
ing federal and provincial responsibilities for programs and services
delivered to aboriginal peoples. In conducting his examination, he

10



Introduction

notes that this is fundamentally a political question, rather than one
of legal liability.

The trust relationship of governments to aboriginal people, in
his analysis, binds both the federal government (through s.91(24),
"Indians and the lands reserved for the Indians") and provincial
governments in their respective fields of jurisdiction, although the
federal government has primary responsibility. Aboriginal peoples
are provincial residents, as well as within a special federal category.
Therefore, Pratt goes on to argue, there is no basis for denying ab-
original persons equal access to provincial programs and services.
Equality and other individually focused Charter rights apply to ab-
original peoples, but cannot nullify the collective rights of minorities
which are entrenched through political compromise, and which au-
thorize legal regimes which treat those minorities in a preferential
fashion.

In his conclusion, Alan Pratt finds that an older notion—that
of "citizens plus"—is helpful in describing the appropriate federal
and provincial roles. The federal government is responsible for the
"plus"; that is, for "aboriginality" or the aboriginal-specific portion.
This entails support for the preservation, enhancement and devel-
opment of "aboriginality." Provincial governments are responsible
for the "citizens"; that is, equity of service, equal to that enjoyed
by others. This entails treating all individuals equally, without re-
gard to race. Moreover, provincial governments have an obligation
to tailor programs and services to meet the particular needs and
circumstances of aboriginal peoples.

The second chapter in Part I, by Brad Morse, examines "Govern-
ment Obligations, Aboriginal Peoples and Section 91(24) of the Con-
stitution Act, 1867." He canvasses a range of aspects relating to the
scope of s.91(24) ("Indians and lands reserved for the Indians") and
its impact upon federal, provincial and aboriginal views of their
common relationship. He conducts this review within the context
of the debate over the "magic words" of "jurisdiction" and "respon-
sibility." His elaboration of the different meanings of the two terms
provides the basis for a more thorough exploration of federal and
provincial government obligations toward aboriginal peoples.

Brad Morse concludes, as does Alan Pratt, that the trust obliga-
tion can be shared between federal and provincial governments,
although the precise duties of governments in this regard may dif-
fer. He also argues that s.35 of the Constitution Act, 1982 (affirming
existing aboriginal and treaty rights) may have an impact upon
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s.91(24) to create a more proactive obligation on the Government
of Canada, in which it must seek to "affirm" aboriginal and treaty
rights through suitable means. This may have the effect of limiting
federal government discretionary power with respect to s.91(24).
As a result of this development, Morse further concludes that the
Supreme Court could direct the federal government to take exec-
utive action to remedy a breach of the trust obligation, although
he thinks it unlikely that the Court would impose legislative action.

In the final chapter in Part I, entitled "Fiscal Arrangements for
Aboriginal Self-Government," Allan Maslove and I explore the re-
lationship between fiscal arrangements negotiated between govern-
ments and aboriginal communities, and the emerging arrange-
ments for aboriginal self-government. Since fiscal arrangements im-
ply forms of self-government, and vice-versa, the chapter seeks to
develop a policy framework to link the two. In our view, three sets
of considerations should be linked: (1) the aboriginal self-
government arrangement or model, especially the amount of local
autonomy involved; (2) the form of fiscal arrangement which should
support and be consistent with the self-government provisions; and
(3) the level of community development (in economic, political and
administrative terms) into which these arrangements are to be in-
troduced.

These three variables—governmental autonomy, fiscal autonomy
and community development—should all be positively correlated.
As aboriginal communities become more self-governing, their fiscal
arrangements should become less conditional. Greater political au-
tonomy and greater fiscal autonomy go hand in hand. Likewise,
community development and self-government should grow to-
gether, so that greater political autonomy is accompanied by greater
self-sufficiency in economic and administrative terms. Unfortu-
nately, in reviewing existing fiscal arrangements for aboriginal self-
government, we find little relationship between the autonomy of
the aboriginal governments and the automony of their accompany-
ing fiscal arrangements.

Part II of this volume explores the existing roles and responsi-
bilities of federal and provincial governments regarding aboriginal
peoples. Given the immense size of the area, it was not possible
to examine the situation in every province, even if the data were
available (which they are not!). Thus, some chapters examine the
situations with respect to some existing aboriginal government ar-
rangements (those which appeared most interesting), while one
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Introduction

provides a partial comparison of Alberta and Manitoba in this re-
gard. Although these two provinces took very different positions
on entrenching the right to aboriginal self-government in the Con-
stitution, it remains unknown if they differ significantly in terms
of programming and services to aboriginal peoples.

The comparative chapter is Chapter 5, which Frances Abele and
Katherine Graham have entitled "High Politics is Not Enough: Pol-
icies and Programs for Aboriginal Peoples in Alberta and Ontario."
In their opinion, it is necessary to complement the "high politics"
of constitutional reform at the national level with more practical mat-
ters of administration and service delivery in aboriginal commu-
nities at the local level. Because of this, relations between aboriginal
peoples and provincial governments have become more important.
Moreover, for the realization of aboriginal self-determination, ques-
tions of administration and implementation are just as important
as constitutional and legal issues.

From their examination of aboriginal-provincial relations in Al-
berta and Ontario, Abele and Graham believe that there is some
basis for optimism about the potential for progress toward self-
government, even in the absence of constitutional negotiations.
From their review of actual programs, "aboriginal self-government"
in Ontario is effectively the same as "aboriginal self-administration"
in Alberta. Their major policy prescription is the transfer of service
delivery responsibilities to local aboriginal authorities, together with
adequate funding and flexibility in implementation.

In Chapter 6, "Federal and Provincial Responsibilities for the
Cree, Naskapi and Inuit Under the James Bay and Northern Que-
bec, and Northeastern Quebec Agreements," Evelyn Peters studies
what are arguably the most complex relations among aboriginal,
federal and provincial governments. The James Bay Agreement and
the Northeast Quebec Agreement, concluded in 1975 and 1978 re-
spectively, were the first modern land claims agreements negotiated
under the new federal policy of addressing outstanding aboriginal
land rights.

Evelyn Peters sets two objectives: first, to delineate the structure
of federal and provincial government responsibilities regarding
these two initiatives; and second, to describe and evaluate the proc-
esses of implementing these responsibilities. She examines federal
and provincial policy responsibilities in the areas of: local and re-
gional government; harvesting and environmental regimes; com-
pensation and economic development and administration of local
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services. She finds the agreements to be inherently dynamic, and
that responsibilities have evolved, and continue to evolve over time.
If negotiating aboriginal self-government agreements and fiscal ar-
rangements is half the battle, she concludes, then the implemetation
of such agreements is the other half.

In Chapter 7, Fred Martin writes on "Federal and Provincial Re-
sponsibility in the Metis Settlements of Alberta." The Metis settle-
ments in northern Alberta, established by the Government of Al-
berta in 1938, are the only lands held and "governed" by Metis peo-
ples in Canada. The eight Metis settlements, equal in size to Prince
Edward Island, are home to about 5 000 Metis. These settlements
have been noted for their pragmatic leadership, which has focused
on results rather than on rights.

In July of 1988, legislation was tabled in the Alberta Legislature
which would achieve two Metis objectives: to provide self-
government and to protect the Metis homeland. Fred Martin re-
views the proposed Metis Settlements Act, which provides for self-
government and by-law making powers for settlement councils, and
the proposed Metis Settlements Land Act, which transfers surface
rights and lands to the Metis General Council, a central land- and
trust-fund holding body representing the eight settlements. Finally,
he describes the proposed constitutional amendment to the Alberta
Act, 1982 (Constitution Act, 1982), which would prevent the Govern-
ment of Alberta from expropriating settlement land, from amending
the Metis Settlements Land Act, or from dissolving the Metis General
Council without the agreement of that council.

In Chapter 8, John Taylor and Gary Paget look at a more recent
development in "Federal/Provincial Responsibility and the Sechelt."
The Sechelt people of British Columbia have embarked upon a
unique, and very public experiment in aboriginal self-government.
This chapter, which focuses on the federal and provincial context,
as well as the legislative, political, administrative, financial and ser-
vice structure implications, is the first to document developments
pertaining to this experiment.

The Sechelt Indian Band Self-Government Act gives the Sechelt peo-
ple control and ownership of band lands and resources, the flex-
ibility to negotiate block grants, and the legislative framework for
self-government, all without abrogating or derogating from any ab-
original or treaty rights, including land claims. In an interesting
quid pro quo, the band can tax both Indian and non-Indian occupants
of band lands, but other "normal" municipal taxes, such as school
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Introduction

and hospital levies, apply to both Indians and non-Indians. The
Sechelt Indian Band Constitution, which is developed and ratified
by the band, is approved by the federal Cabinet. It gives band by-
laws the status of federal laws.

The Sechelt Indian Government District Enabling Act, a British
Columbia Act, recognizes Sechelt government jurisdiction over non-
band occupiers of Indian lands, as well as band members. The Act
enables the District to use provincial statutes (such as the Municipal
Act), and treats the District as a municipality with respect to receiv-
ing provincial benefits and programs, including grants from the
provincial revenue-sharing program.

Taylor and Paget view the Sechelt experiment as primarily a fed-
eral artifact, wherein provincial laws apply only insofar as they are
inconsistent with federal legislation, the band constitution, or band
by-laws. The powers of the Band Council go well beyond the con-
ventional powers of a municipality, or in some cases, they assert,
beyond the powers of a provincial government. It could be argued,
they add, that the Sechelt experiment represents a "third level of
government."

Part III of this collection attempts to bring together the challenges
facing governments and aboriginal peoples, together with some
conclusions which emerge from the previous analyses.

Chapter 9 is the transcript of the address of the Honourable Ian
G. Scott, Minister Responsible for Native Affairs and the Attorney-
General for the Government of Ontario, to the conference which
formed a part of this project. His remarks focussed on the respec-
tive responsibilities and roles of the federal and provincial govern-
ments in their dealings with the aboriginal peoples of Canada. In
his view, this issue in its broadest context—federal/provincial ju-
risdiction, responsibility and funding—gets in the way of attempts
to solve the problems which aboriginal peoples face, and contrib-
utes to the lack of progress in this area. The problems are getting
worse, he adds, due to fiscal restraint.

He suggests a new approach, based on the concept of aboriginal
peoples as "citizens plus." Aboriginal peoples have a special place
in society in addition to enjoying the basic rights of all Canadians.
Aboriginal peoples are Canadians, with the full rights, freedoms
and responsibilities of citizenship, including access to all provincial
programs and services. They have the right to retain and develop
their own communities, free from pressures to assimilate. The ob-
ligation of federal and provincial governments is to support the
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social, political and economic development of aboriginal commu-
nities in accordance with aboriginal aspirations.

Scott suggests a new vision of the federal government role in this
regard; he believes that the federal government should provide on-
going support and enhancement of those features of aboriginal life
which are uniquely aboriginal—the social, economic and political
development of aboriginal communities, on and off reserve—in or-
der to create greater self-reliance and autonomy within Canadian
society.

The final chapter, the Conclusion, brings together the themes
which emerge from these previous chapters, as well as the main
lines of argument which dominated the conference in October of
1988.
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CHAPTER 2

FEDERALISM IN THE ERA
OF ABORIGINAL

SELF-GOVERNMENT
Alan Pratt

INTRODUCTION

It is clear that aboriginal communities and institutions will re-
main dependent upon government programs, services and transfer
payments for the foreseeable future, even as they develop toward
greater self-government and self-reliance. However, recent experi-
ence has reaffirmed that uncertainties regarding the roles of the pro-
vincial and federal governments in program and service provision
are undermining progress toward the shared goal of aboriginal de-
velopment.

This chapter examines the conceptual framework for determin-
ing federal and provincial responsibilities for programs and services
delivered to aboriginal people. It is assumed that these responsi-
bilities will continue to govern their respective roles in providing
ongoing transfer-funding and program supports in an era of evolv-
ing aboriginal self-government.

This chapter uses, as a point of departure, principles of consti-
tutional law, and attempts where possible to trace the broad pat-
terns of non-legal responsibilities which give shape to legal rights.
Statutory distinctions which have become deeply entrenched in
practice (and which may embody fundamental Crown policies) are
also considered. The focus on legal principles does not, however,
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imply that the resolution of these questions can be addressed in
a legal (as opposed to a political) forum.

On the contrary, this discussion assumes that issues of respon-
sibility for the provision of government services cannot be reduced
to an analysis of legal liability, but are fundamentally political ques-
tions requiring a political resolution.

The terms "aboriginal," "native" and "Indian" are used here in-
terchangeably to refer to persons and communities of aboriginal
origin, including status and non-status Indians, Metis and Inuit
people. For the purposes of this discussion it is assumed that the
term "Indians" as used in s.91(24) of the Constitution Act, 18671 in-
cludes status and non-status Indians, Inuit and those Metis people
who continue to identify themselves as aboriginal people.2 Thus
the analysis of principles of constitutional law in relation to "In-
dians" as used in s.91(24) is not intended to exclude their application
to other aboriginal peoples. However, these distinctions will be of
considerable importance in applying constitutional principles to the
final study of responsibility, primarily where Parliament has created
important distinctions (i.e., status and non-status Indians; or on-
reserve and off-reserve Indians) within constitutional categories.

The questions which this chapter tackles are unique in the con-
stitutional law and the public policy of Canada. No other group of
people is listed in the Constitution as the exclusive object of special
laws of Parliament. (Although, as will be discussed later, other mi-
nority groups are referred to for specific purposes related to their
language, religious and education rights, which were secured as
part of the "Confederation bargain" which constituted Canada.) No
other group of people in Canadian society has been the subject of
comprehensive race-specific laws and policies, which have obscured
their place within Canada and their rights as Canadians.

The issues in this chapter raise the fundamental questions:

• What is the relationship between the aboriginal people and other
Canadians?

• To what extent does the special character of aboriginal people alter
their enjoyment of the rights and privileges of other Canadians,
and their subjection to the obligations of other Canadians?

• How are the answers to these questions accommodated by
Canada's federal structure?

Discussion of the "responsibility" of the federal or the provincial
government is often simply a convenient but misleading way of re-
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Federalism in the Era of Aboriginal Self-Government

ferring to legislative powers. Usually it refers to the obligation to
pay for certain programs or services provided by government pur-
suant to statute or to governments' discretion to spend public mon-
ies.

In general, the law does not impose obligations on governments.
The Crown, historically, was immune from the obligations of ordi-
nary persons, and legislative bodies were supreme. And even
within the increasing exposure of the Crown to various types of
liability, its obligations under public law and private law have es-
sentially remained separate.

In Ontario at present, general programs and services are often
extended to aboriginal people pursuant to a complex set of arrange-
ments, with the federal government paying some or all of the cost
of delivery to a part of the aboriginal population (usually to status
Indians ordinarily residing on reserve).

The present regime has arisen since World War II through prac-
tical and ad hoc arrangements rather than through the explicit ac-
ceptance of broad principles of the federal and provincial govern-
ments' roles in providing and paying for programs and services to
aboriginal people. These arrangements do, however, reflect some
underlying assumptions about those roles.

The Federal Government View

Generally, the federal government argues that it has a power, but
not a responsibility, to provide special legal regimes for some ab-
original people. Thus, Parliament can determine who has "status"
for the purposes of eligibility of special treatment in federal law.
Parliament has decided that the on-reserve aboriginal population
is the proper concern of special federal laws and programs, but not
the off-reserve population.

The federal government takes the position that these legislative
distinctions are combined with a general and untrammelled spend-
ing power and a complete discretion to make spending distinctions
on the basis of federal policy. Thus, federal aboriginal-specific pro-
grams are largely confined to the status Indian population ordinar-
ily residing on reserve. There is, however, in the view of the federal
government, no legal compulsion to continue any of these pro-
grams. Programs provided pursuant to legislation can end or
change through legislative amendment. "Discretionary" programs,
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which are not founded in legislation, can be ended or changed by
executive decision.

The Provincial Government View

Generally, the governments of the provinces have argued that ab-
original people have a special relationship with the Crown in right
of Canada, and that this relationship is now expressed in unwritten
constitutional conventions which create a political role of guardian
or fiduciary. In the view of the province, this relationship gives rise
to a federal obligation to pay for most or all programs and services
for on-reserve status Indians, with the province often acting as a
paid delivery agent. The approach to off-reserve aboriginal people
has been to include them in normal provincial programs and ser-
vices, acknowledging the difficulty of distinguishing these persons
from the general provincial population. Occasionally, the provincial
view is expressed in relation to the exemption of "Indians" and their
lands from many forms of taxation, arguing that to the extent
"Indians" are removed from the normal wealth-collection system
of the provincial government, they should also be removed from
the distributive side of the equation.

The Need For a New Arrangement

While present program and service provisions conform (some-
what uneasily) to the underlying assumptions of both governments,
the differences between these assumptions will result in dramatic
differences in financial responsibility if major shifts occur through
new self-government arrangements or through unilateral alterations
in federal or provincial policy regarding programs and services to
aboriginal people.

These negotiated rearrangements may vest in aboriginal commu-
nities a substantial degree of autonomy in relation to many service
sectors. Such governmental activities will ideally be financed
through revenues generated by the communities themselves, but
in the near future, they will continue to rely on transfer payments
from the federal and provincial governments.

At present it appears that the Government of Canada is at-
tempting to control its rapidly escalating expenditures for many
programs that it traditionally provides to the aboriginal population,
particularly on-reserve Indian people. According to the federal gov-
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ernment's views, such reductions may be imposed with legal im-
punity. The inevitable result is of course either the denial of essential
social programs or a dramatic increase in the provincial burden for
them. Fear of such uncontrolled increases may prevent needed pro-
vincial initiatives.

At the same time, aboriginal groups continue to demand that
the federal government maintain its traditional "special relation-
ship" with them, which they argue includes financial responsibility
for many special programs which counter the assimilationist tend-
encies inherent in being subject to programs of general application.

This chapter analyzes the meaning of s.91(24) of the Constitution
Act, 1867, as the only provision of the Constitution which directly
allocates federal and provincial roles relating to aboriginal people.
There will be three components of this review:
• First, s.91(24) as an embodiment of the "special relationship" be-

tween the Crown and the aboriginal peoples;
• Second, s.91(24) as the provision which allocates legislative pow-

ers between Parliament and the provincial legislatures; and
• Third, the relationship between s.91(24) and the rights of equality

and non-discrimination found in the Canadian Charter of Rights
and Freedoms.
This discussion synthesizes these disparate subjects within a

constitutional, political and historical context, with a view to sug-
gesting a principled approach to the federal-provincial relationship.

Finally, the synthesis is applied to the existing system of finan-
cing of social programs, in order to examine the relative roles of
the two levels of government in program and service provision to
aboriginal people in the province.

THE SPECIAL RELATIONSHIP

Section 91(24) is the only part of the Constitution Act, 1867 which
refers specifically to aboriginal peoples and lands. Aboriginal peo-
ple often argue that it is the source, or at least the embodiment, of
a "special relationship" between them and the Crown in right of
Canada, which gives rise to legal and political obligations of pro-
tection and trust. Often, it is used as a defence of special protections
required against the assimilating effects of ordinary provincial laws,
programs and services. Many judicial decisions make reference to

23



Aboriginal Peoples and Government Responsibility

a "special relationship" between aboriginal people and the federal
Crown.

This elusive notion has, however, an uncertain legal content.
Even in the amorphous realm of policy it is of uncertain scope. In-
deed, there is no doubt that aboriginal policy has a way of becoming
common law, and even fundamental constitutional law. As Profes-
sor Brian Slattery writes:

The Crown's historical dealings with Indian peoples were based on
legal principles suggested by the actual circumstances of life in North
America, the attitudes and practices of Indian societies, broad rules
of equity and convenience, and imperial policy These principles grad-
ually crystallized as part of the special branch of British law that gov-
erned the Crown's relations with its overseas dominions, commonly
termed "colonial law", or more accurately "imperial constitutional
law".3

The Special Relationship Before Guerin

The historical dimensions of the special relationship (both in
Canada and the United States) can be traced back to the Royal Proc-
lamation of 1763,4 which has been termed by the Supreme Court of
Canada as "the Indian Bill of Rights"5 In this document, the Crown
undertook a policy of protection of the lands of "the several nations
or tribes of Indians with whom we are connected, and who live
under our protection/' It is recognized as having the force of a spe-
cial fundamental statute.6

Throughout the nineteenth century it was recognized in the
British colonies which were to become Canada that:

... as long as the Indian Tribes continue to require the special protection
and guidance of the Government they should remain under the im-
mediate control of the Representative of the Crown within the Province,
and not under that of the Provincial Authorities.7;

This policy was plainly based upon a fear that the provincial ad-
ministrations would have too local a focus and too short-term an
interest to honour the Crown's duties of protection. It also assumed
that this protection was something which might one day end (i.e.,
when Indians became civilized and assimilated into the broader so-
ciety).

In 1867, the allocation of exclusive legislative power to Parliament
in s.91(24) continued what had become fundamental imperial pol-
icy. From 1868 Parliament enacted comprehensive legislation gov-
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erning virtually every aspect of life on Indian reserves, including
the determination of Indian status and the subjecting of Indians
to a regime where their civil rights were indeed limited. They were,
until 1960, unable to vote in federal elections;8 at an earlier time
there were restrictions on their movements, their ability to perform
religious and political customs, to raise money for claims, and so
on.

The present Indian Act is recognizable as the successor of the In-
dian Acts of the nineteenth century, despite a major revision of its
underlying principles in 1951. From that time on, the most blatant
limitations on civil rights were gradually removed; and at roughly
the same time, the provinces began to include Indians in their gen-
eral programs and services, in recognition that they were, in ad-
dition to being a special class of "federal" people, residents of the
provinces too. Most often, the federal government paid for or sub-
sidized these programs when they were extended to the reserve
population.

Early judicial descriptions of the special relationship took into
account the limitations on Indians' civil rights, equating it with
wardship. For example, in 1950, it was stated by the Supreme Court
of Canada that:

The language of the [Indian Act] embodies the accepted view that these
aborigines are, in effect, wards of the state, whose care and welfare
are a political trust of the highest obligation. For that reason, every
such dealing with their privileges must bear the imprint of Govern-
mental approval, and it would be beyond the power of the Governor
in Council to transfer that responsibility to the Superintendent
General.9

In the previous year, the same court had discussed the "limited
civil rights of the Indians."10 The description of aboriginal people
as "wards" with "limited civil rights" raises the possibility of a trust-
like fiduciary relationship with the Crown. And, while it is a po-
litical relationship, it is now clear that important legal rights flow
from the relationship."11

Chief Justice Marshall of the Supreme Court of the United States
wrote the first comprehensive judicial description of this relation-
ship in 1831 in Cherokee Nation v. State of Georgia:

The condition of the Indians in relation to the United States is perhaps
unlike any other two people in existence. In general, nations not owing
a common allegiance are foreign to each other. The term foreign nation
is, with strict propriety, applicable to the other. But the relation of the
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Indians to the United States is marked by peculiar and cardinal dis-
tinctions which exist no where else.12

After describing the "unquestioned right to the lands they occupy"
and the protection extended by the United States by treaties,
Marshall concluded:

They occupy a territory to which we assert a title independent of their
will, which must take effect in point of possession when their right
of possession ceases. Meanwhile they are in a state of pupilage. Their
relation to the United States resembles that of a ward to his guardian.13

Cherokee is one of a trilogy of seminal U.S. Supreme Court cases
on aboriginal rights often referred to as the "Marshall cases/' the
others being Johnson v. M'lntosh™ and Worcester v. State of Georgia15.
In addition to describing the Indians' wardship, the Marshall cases
established in U.S. federal common law the nature of aboriginal title,
the aboriginal right to self-government and the general exemption
of Indian lands from state laws.

In Colder v. A.-G. British Columbia16 the Supreme Court of Canada
paid homage to the trilogy. The focus in Calder was aboriginal title,
and its source in the Indians' rights of occupancy which were rec-
ognized and protected on the assumption of sovereignty by the
Crown. Although subsequent Canadian courts17 have reaffirmed
the persuasiveness of the Marshall cases, the aspects of the trilogy
which deal with the trust, or wardship, relationship have not been
exhaustively discussed by Canadian courts.

In the United States, the Marshall trilogy has given rise to a com-
prehensive, though not always consistent, theory18 of a trust rela-
tionship between Indians and the United States. This relationship
requires that government dealings with Indians be judged by "the
most exacting fiduciary standards,"19 gives rise to canons of con-
struction favourable to Indians20 and creates legal trust liability
when the government assumes elaborate control over property be-
longing to Indians.21 The Marshall judgments are expressly founded
upon the policies established in the Royal Proclamation, which the
United States continued to respect following the American Revo-
lution.

Guerin and the Special Relationship

In 1984, in Guerin v. The Queen, the Supreme Court of Canada
took a major step toward giving legal meaning and force to the
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Crown's special relationship with aboriginal people. The case in-
volved the liability of the Crown in right of Canada for its failure
in 1957 to secure a lease of reserve lands in the terms which a band
had sought. Instead, a much less favourable lease was entered into
which was concealed from the band for several years. The trial judge
had found in favour of the band in breach of trust.22 Although the
Federal Court of Appeal found that any liability of the federal gov-
ernment in managing a lease of reserve land was "a matter of gov-
ernmental discretion, not legal or equitable obligation/'23 the
Supreme Court restored the trial verdict against the Crown through
a variety of legal theories.

Mr. Justice Estey found that the Crown acted as the statutory ag-
ent of the Indian band in arranging a lease. He recognized the spe-
cial rights of aboriginal peoples by concluding that the Royal Proc-
lamation of 1763, various pre-confederation laws and the Indian Act
"all reflect a strong sense of awareness of the community interest
in protecting the rights of the aboriginal population in those lands
to which they had a longstanding connection."24

Madam Justice Wilson, on behalf of three members of the Court,
described the Crown's liability in terms of breach of a trust. She
found that the Indian Act's provisions did not create a fiduciary ob-
ligation in relation to reserves, but the Act "recognizes the existence
of such an obligation."25 She went on:

It is my view, therefore, that while the Crown does not hold reserve
land under s.18 of the Act in trust for the bands because the bands'
interests are limited by the nature of Indian title, it does hold the lands
subject to a fiduciary obligation to protect and preserve the bands' in-
terests from invasion or destruction.26

Mr. Justice Dickson, speaking for four members of an eight-
judge panel, took a broader view. He concluded that the Crown's
obligation in relation to the lease was of a fiduciary nature, but was
of a sui generis (i.e., unique) nature, neither a trust nor an agency,
though it had aspects of both. This was based upon the nature of
aboriginal title as described in the Marshall trilogy and upon its in-
alienability except by surrender to the Crown. This latter element
is the key to the existence of the fiduciary relationship.

Mr. Justice Dickson, proceeding from first principles, examined
the nature of fiduciary obligations, summarizing:

... where by statute, agreement, or perhaps by unilateral undertaking,
one party has an obligation to act for the benefit of another, and
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that obligation carries with it a discretionary power, the party thus
empowered becomes a fiduciary. Equity will then supervise that re-
lationship by holding him to the fiduciary's strict standard of conduct.27

The existence of Indian title as an independent legal interest in
land predating the Royal Proclamation of 1763, combined with the
Crown's undertaking in the Proclamation (and in subsequent leg-
islation) of a responsibility to protect the Indian interest from ex-
ploitation gives rise to the fiduciary relationships in relation to land
dealings. The general tone of the discussion leaves the fiduciary doc-
trine wide open to further elaboration in the aboriginal context.

Mr. Justice Dickson describes the Crown's fiduciary relationship
to the Indians in the following sweeping terms:

It should be noted that fiduciary duties generally arise only with regard
to obligations originating in a private law context. Public law duties,
the performance of which requires the exercise of discretion, do not
typically give rise to a fiduciary relationship. As the "political trust"
cases indicate, the Crown is not normally viewed as a fiduciary in the
exercise of its legislative or administrative function. The mere fact, how-
ever, that it is the Crown which is obligated to act on the Indians' behalf
does not of itself remove the Crown's obligation from the scope of the
fiduciary principle. As was pointed out earlier, the Indians' interest
in land is an independent legal interest. It is not a creation of either
the legislative or executive branches of government. The Crown's ob-
ligation to the Indians with respect to that interest is therefore not a
public law duty. While it is not a private law duty in the strict sense
either, it is none the less in the nature of a private law duty. Therefore,
in this sui generis relationship, it is not improper to regard the Crown
as a fiduciary.28

This passage appears to be the creation of a new branch of law,
spanning public and private law, to which familiar principles apply
only by analogy. It places in the realm of law at least part of a re-
lationship which has previously been described as political. It thus
provides a context and a rationale for canons of construction29 fa-
vourable to aboriginal people, just as the U.S. trust doctrine does.

In the present context, it is most important to consider the sym-
bolism of the fiduciary doctrine as outlined in the judgment. To Mr.
Justice Dickson, the Crown's self-imposed duty to hold the Indian
interest is not a true trust, though it is "trust-like in character."30

Nor is the Crown an agent, because the band is not a party to the
ultimate sale or lease.31 The Crown is, rather, a unique fiduciary
whose discretion to act on behalf of the band is confined not only
by statute and the formal instructions of the band membership
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through a surrender vote, but by the oral terms which the band
understood would be embodied in the lease agreed to by the band
membership. Upon the Crown's failure to negotiate such a lease,
it had the obligation to return to the band to receive "counsel on
how to proceed/'32

While this last point may suggest classic agency principles, even
Madam Justice Wilson (who saw the case in trust terms) agreed
that the Crown was obliged to return to the band after the surrender
to advise that the band's instructions could not be fulfilled.33 Pre-
sumably, the band would remain competent to vary the terms of
the trust, even though it had crystallized at the time of the surren-
der.

All three judgments in Guerin deal with a fiduciary relationship
which is fundamentally different from earlier descriptions of "ward-
ship." Unlike a ward, the band was not an incompetent at the mercy
of its guardian's discretion, but a body capable of directing and con-
fining that discretion.

Gradually, since 1951, the most glaring limitations upon the civil
rights of status Indians have been removed, as they have been ac-
corded the rights and privileges of full citizenship. (In a later sec-
tion, this chapter will discuss the conceptual place of the converse
of this, the continued exemption of Indians and their lands from
most forms of taxation.34) The assessment of claims from earlier
times must, however, take into account the limitations of those
rights from time to time. At present, the principal limitations on
Indians' freedom to act are in relation to their jointly-held lands.
The Royal Proclamation, as partly codified in statute, continues to
apply. But it does not seem to be a significant extension of Guerin
to predict that many actions taken by Indian agents and other fed-
eral officials under the previous statutory regimes (conferring on
them great power and discretion) will give rise to the application
of fiduciary principles.

Future cases will determine whether the special fiduciary rela-
tionship of the Crown extends beyond land rights, and also the rel-
evance of that relationship to "existing aboriginal and treaty rights"
which are recognized and affirmed by s.35 of the Constitution Act,
1982.

It is also becoming clear that the fiduciary principles enunciated
in Guerin cannot be applied to all aspects of the relationship between
the Crown and aboriginal peoples. For example, in a recent decision
of the Federal Court, Trial Division which held that the Department
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of Indian Affairs and Northern Development had been in breach
of its fiduciary obligations relating to a surrender of a reserve, Mr.
Justice Addy commented:

The Indian Act was passed pursuant to the exclusive jurisdiction to
do so granted to the Parliament of Canada by section 91(24) of the
Constitution Act, 1867. This does not carry with it the legal obligation
to legislate or to carry out programs for the benefit of indians [sic] any-
more [sic] than the existence of various disadvantaged groups in society
creates a general legally enforceable duty on the part of governments
to care for those groups although there is of course a moral and political
duty to do so in a democratic society where the welfare of the indi-
vidual is regarded as paramount.35

For present purposes it is sufficient to note that, as Professor
Brian Slattery has written, "... in Guerin the Supreme Court shows
a willingness to consider the topic of aboriginal rights afresh, and
to initiate a dialogue concerning the broad principles that alone can
make sense of the subject/'36

On the question of the federal-provincial aspects of the Guerin
fiduciary theory, Slattery writes:

The Crown's general fiduciary duty binds both the federal Crown and
the various provincial Crowns within the limits of their respective ju-
risdictions. The federal Crown has primary responsibility toward na-
tive peoples under section 91(24) of the Constitution Act, 1867, and
thus bears the main burden of the fiduciary trust. But insofar as pro-
vincial Crowns have the power to affect native peoples, they also share
in the trust.37

This conclusion, while perhaps unsettling to provinces, may
prove to be accurate, considering that the fiduciary duty is created
by the coexistence of power and discretion. If the legal fiduciary
duty is the tip of a larger political fiduciary iceberg, as this discus-
sion suggests, the shifting scope of federal and provincial aboriginal
policies will establish the parallel scope of political duties, within
the Crown's general obligation of good faith and trust.

LEGISLATIVE COMPETENCE

Section 91(24) is conventionally viewed (certainly by the federal
government) as a mere power-granting provision. The following is
a review of the cases which consider this aspect.
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It is now possible to summarize in a fairly comprehensive way
the legislative competence of Parliament and the provincial legis-
latures in relation to "Indians, and Lands reserved for the Indians/7

This analysis can provide vital clues on the question of responsi-
bility, but cannot answer it, any more than it can determine the
scope of federal and provincial "spending power/'38 a highly political
issue. Section 91 of the Constitution Act, 1867 lists a number of mat-
ters within the "exclusive authority" of the Parliament of Canada.
There, in a miscellaneous list that includes such items as the "Postal
Service," "Currency and Coinage" and "The Criminal Law," is clause
24: "Indians, and Lands reserved for the Indians/'

The "Enclave" Theory

Clause 24 has long been recognized as a source of plenary federal
authority to implement federal Indian policy, even concerning mat-
ters which normally fall within the provincial authority in relation
to property and civil rights.39 Indians as persons have, however,
been considered subject to certain provincial laws since at least
1907.«

Until 1973, it was possible to consider that s.91(24) insulated
Indian reserve lands from all provincial laws. This was one of the
consequences of the Marshall trilogy in the U.S.,41 and it is remark-
able that in Canada the question remained unresolved for so long,
an indication perhaps of the low priority of the subject and the gen-
eral immaturity of Canadian constitutional theory relating to ab-
original rights. This belief, in one form or another, probably under-
lay much of the severe division between the on-reserve and off-
reserve aboriginal populations in federal and provincial dealings
with them. In Cardinal v. The Queen,42 however, this theory was re-
jected by the Supreme Court of Canada, and a new era of rational-
izing the federal and provincial governments' relationship to abo-
riginal people began. Mr. Justice Laskin, in dissent, described the
"enclave theory" in terms similar to the U.S. position:

Indian reserves are enclaves which, so long as they exist as Reserves,
are withdrawn from provincial regulatory power. If provincial legis-
lation is applicable at all, it is only by referential incorporation by the
Parliament of Canada.43

Mr. Justice Martland, for the majority, contrarily stated:

31



Aboriginal Peoples and Government Responsibility

A Provincial Legislature could not enact legislation in relation to
Indians, or in relation to Indian Reserves, but this is far from saying
that the effect of s.91(24) of the British North America Act, 1867, was
to create enclaves within a Province within the boundaries of which
Provincial legislation could have no application. ... My point is that
s.91(24) enumerates classes of subjects over which the Federal Parlia-
ment has the exclusive power to legislate, but it does not purport to
define areas within a Province within which the power of a Province
to enact legislation, otherwise within its powers, is to be excluded.44

In Four B Manufacturing v. United Garment Workers,45 the applica-
tion of provincial laws (here in relation to labour relations) on re-
serve was confirmed, "as long as such laws do not single out Indians
nor purport to regulate them qua Indians/746

Basis of Application of Provincial Laws

It remained uncertain whether provincial laws applied to Indians
and reserves of their own force, or as a consequence of the refer-
ential incorporation by s.88 of the Indian Act which reads as follows:

Subject to the terms of any treaty and any other Act of the Parliament
of Canada, all laws of general application from time to time in force
in any province are applicable to and in respect of Indians in the prov-
ince, except to the extent that such laws are inconsistent with this Act
or any order, rule, regulation or by-law made thereunder, and except
to the extent that such laws make provision for any matter for which
provision is made by or under this Act.47

In 1985, in Dick v. The Queen,™ Mr. Justice Beetz, for a unanimous
panel of the Supreme Court, stated:

I believe that a distinction should be drawn between two categories
of provincial laws. There are, on the one hand, provincial laws which
can be applied to Indians without touching their Indianness, like traffic
regulation; there are on the other hand, provincial laws which cannot
apply to Indians without regulating them qua Indians.

Laws of the first category, in my opinion, continue to apply to
Indians ex proprio vigore as they always did before the enactment of
s.88 in 1951 ... and quite apart from s.88.

In the result, s.88 of the Indian Act has the effect of incorporating
by reference certain provincial laws of general application which
do touch on "Indianness." The important point is, however, that
many provincial laws apply to Indians and Indian reserves of their
own force. Dick is thus the final nail in the coffin of an "enclave
theory" since it makes it clear that even if s.88 of the Indian Act were
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repealed, many—even most—provincial laws would continue to
apply to Indians and reserves by virtue of the constitutional dis-
tribution of powers.

Most recently, the Supreme Court of Canada reaffirmed the in-
applicability of the "enclave" theory in a case where provincial high-
way traffic laws were held to apply on an Indian reserve, notwith-
standing federal regulations governing similar matters on reserve.49

"Indians, and Lands reserved for the Indians" has thus been con-
strued strictly in accordance with classical Canadian constitutional
law relating to the distribution of powers. The notion of "Indian-
ness" referred to in Dick is an example of the traditional exercise
of characterizing the "pith and substance" of laws. An Indian may
for some purposes be amenable to provincial law qua resident of
the province. In his capacity of "Indian," however, he may be in-
sulated from some provincial laws by virtue of constitutional law
(although federal legislation may deem that some of those laws
apply).50

What is "Indianness"?

In Natural Parents v. Superintendent of Child Welfare,51 the Supreme
Court considered the application of a provincial adoption statute
to an Indian child. Chief Justice Laskin stated that for the provincial
statute to apply (and thus remove the child's Indian status) "would
be to touch 'Indianness/ to strike at a relationship integral to a
matter outside of provincial competence."52

In Four B, Mr. Justice Beetz may well have been defining "Indian-
ness" when he pointed out that in applying a provincial labour re-
lations statute on reserve:

... neither Indian status is at stake nor rights so closely connected with
Indian status such for instance as registrability, membership in a band,
the right to participate in the election of chiefs and band councils, re-
serve privileges, etc.53

The aspect of reserve lands which are immune from provincial
laws was recently described by the Supreme Court of Canada in
Derrickson v. Derrickson as follows:

The right to possession of lands on an Indian reserve is manifestly
of the very essence of the federal exclusive legislative power under
s-s.91(24) of the Constitution Act, 1867. It follows that provincial leg-
islation cannot apply to the right of possession of Indian reserve
lands.54
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Accordingly, a provincial family law statute was "read down" so as
to be inapplicable to rights of possession of reserve lands.

Thus, Indians have multiple "aspects" for the purposes of char-
acterizing laws which may affect them. "Indianness" is an aspect
that is insulated from provincial laws, and is based on existing au-
thorities, probably confined to the central features and privileges
of Indian status and band membership. Reserve lands are not ter-
ritories exempt from provincial laws, but like Indian persons, have
a core of "Indianness" which defines their protection from provincial
law.

While it is still debatable whether "Indians, and Lands reserved
for the Indians" constitutes one or two legislative subject matters,
the case-law which construes s.91(24) in terms of legislative com-
petence seems to consider the determination of the Indianness of
persons and of lands as being conceptually similar.

Although this chapter does not deal directly with the complex
issues of aboriginal land rights, it may be useful to note here that
the balancing between s.91(24) and s.92 as sources of law-making
power has a parallel in the relationship between the aboriginal in-
terest in lands (subject to s.91(24) protection) and the underlying
provincial Crown title (granted to the province in s.109 of the Con-
stitution Act, 1867, subject to "other interests" including that of ab-
original peoples.)55 Legislatively, the provincial powers set out in
s.92 are complete, subject to the core of "Indianness."

As Mr. Justice Dickson put it in Nowegijick v. The Queen in 1983:

Indians are citizens and, in affairs of life not governed by treaties or
the Indian Act, they are subject to all the responsibilities, including
payment of taxes, of other Canadian citizens.56

This, of course, represents a remarkably different picture of the con-
stitutional place of Indians than that of "wards" or persons with
"limited civil rights." Thus, under that part of the Constitution
which allocates legislative powers, aboriginal people have come to
be conceptually part of the provincial population as well as being
conceptually aboriginal and thus within a special federal category.
This analysis will have a profound impact upon the ultimate allo-
cation of governmental responsibilities.
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EQUALITY RIGHTS AND COLLECTIVE RIGHTS

The present position of aboriginal peoples being "citizens" as
well as "Indians" has come in large measure through the extension
of egalitarian measures, such as the conferring of the vote in federal
elections in 1960 and in the same year the enactment of the Canadian
Bill of Rights. The Constitution Act, 1982 has subsequently consti-
tutionally entrenched rights of equality but also includes a number
of provisions touching on the special collective rights of the abo-
riginal peoples of Canada.

The Canadian Bill of Rights

Section l(b) of the Canadian Bill of Rights57 provides:

1. It is hereby recognized and declared that in Canada there have
existed and shall continue to exist without discrimination by reason
of race, national origin, colour, religion or sex, the following rights and
fundamental freedoms, namely,

(b) the right of the individual to equality before the law and the
protection of the law;

In the celebrated case of R. v. Drybones,58 s. l(b) was found to render
inoperative a section of the Indian Act which made it an offence for
an Indian to be intoxicated off a reserve on the basis that:

... an individual is denied equality before the law if it is made an of-
fence punishable at law, on account of his race, for him to do something
which his fellow Canadians are free to do without having committed
any offence or having been made subject to any penalty.59

In 1973, in A.-G. Canada v. Lavell60 the infamous s.12 (l)(b) of the
Indian Act came under attack on the basis of Drybones. This section
clearly discriminated on the basis of sex, by causing an Indian
woman who married a non-Indian to lose her status, while an
Indian man marrying a non-Indian kept his (and in fact the Act
conferred status on his non-Indian wife). Mr. Justice Ritchie (who
had written the judgment of the majority in Drybones) now distin-
guished that case by stating that the Bill of Rights injunction against
inequality before the law required only equality in the administration
of the law, but did not reach the substance of the law. This unsat-
isfactory reasoning led to a somewhat scornful dissent by Chief Jus-
tice Laskin, who could not see the basis for distinguishing Drybones.
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The Lavell court may well have been influenced by strong rep-
resentations on behalf of Indian political organizations who argued
that the section should survive a Bill of Rights attack, fearing that
the entire Indian Act could fall under the onslaught of equality. To
these intervenors, equality was not simply an unquestioned right
of all members of an enlightened and liberal society; it was a pro-
found threat to their distinct existence as Indians as preserved in
the Indian Act.

In A.-G. v. Canard,61 the equality debate took a new turn as Mr.
Justice Ritchie upheld the Indian Act's succession law provisions for
Indians on the basis that s.91(24)

... clearly vests in the Parliament of Canada the authority to pass laws
concerning Indians which are different from the laws which the pro-
vincial legislatures may enact concerning the citizens of the various
provinces.

If the provisions of the Indian Act and the regulations made there-
under are to be declared as offending the guarantee provided by s.l(b)
of the Bill of Rights wherever they have the effect of treating Indians
differently from other Canadians, then it seems to me to follow that
eventually all such differences will be eradicated and Indians will in
all respects be treated in the same way as their fellow citizens under
the law. I cannot believe that the special Indian status so clearly rec-
ognized in the British North America Act is to be whittled away without
express legislation being passed by the Parliament of Canada to that
effect.62

In a dissenting judgment, Chief Justice Laskin took the view that
because the Indian Act did not envisage that an Indian could ad-
minister a deceased Indian's estate, there was a denial of equality
before the law. In his judgment, the Indian Act scheme was not to
be rendered wholly inoperative as a separate system of succession
law, but only to the extent it excluded Indians from eligibility to
be administrators of the estates of deceased Indians. On the more
general question of the relationship between the constitutional class
of s.91(24) and the rights of equality, he added:

It seems to me patent that no grant of legislative power, as a mere ve-
hicle for legislation, should be viewed as necessarily carrying with it
a built-in exclusion of the mandates of the Canadian Bill of Rights.^

The judgments of Mr. Justice Martland and Mr. Justice Beetz,
concurring with the majority, contained what Professor Peter Hogg
terms "the seeds of more subtle ideas of equality."64 Mr. Justice
Martland applied the test of "valid federal objective" which had ear-
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lier been articulated in The Queen v. Burnshine65 to conclude that
"there are legitimate reasons of policy for the enactment of such pro-
visions in relation to the estate assets of deceased Indians ordinarily
resident on reserves/'66 Mr. Justice Beetz dealt with the issue by in-
terpreting Lavell as follows:

... I understand Lavell to have primarily decided that Parliament must
not be deemed to have subjected to the Canadian Bill of Rights the au-
thority vested upon it under s.91(24) of the British North America Act,
1867 exclusively to make laws for "Indians, and Lands reserved for
the Indians", in so far as this authority, being of a special nature, could
not be effectively exercised without the necessarily implied power to
define who is and who is not an Indian and how Indian status is ac-
quired or lost. In so defining Indian status, Parliament could, without
producing conflict with the Canadian Bill of Rights, establish between
various sorts of intermarriages, such distinctions as could reasonably
be regarded to be inspired by a legitimate legislative purpose in the
light for instance of long and uninterrupted history.67

The "valid federal objective approach" of Burnshine was refined
in MacKay v. The Queen,68 which considered the validity of a pro-
vision of the National Defence Act which required members of the
armed forces to be tried by a military tribunal for criminal offences.
In a judgment which has been described as a "model of judicial
reasoning"69 and which has been referred to often in Charter cases,
Mr. Justice Mclntyre required that any legislative inequality affect-
ing a special class be "rationally based and acceptable as a necessary
variation from the general principle of universal application of law
to meet social conditions and to attain a necessary and desirable
social objective."70 He added:

... as a minimum it would be necessary to inquire whether any in-
equality ... has been created rationally in the sense that it is not ar-
bitrary or capricious and not based upon any ulterior motive or motives
offensive to the provisions of the Canadian Bill of Rights, and whether
it is a necessary departure from the general principle of universal ap-
plication of the law for the attainment of some necessary and desirable
social objective. Inequalities created for such purposes may well be
acceptable under the Canadian Bill of Rights.7}

At this point, the Canadian Charter of Rights and Freedoms was en-
acted as part of the Constitution Act, 1982.
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The Constitution Act, 1982

Unlike the Canadian Bill of Rights, the Charter is of course a truly
constitutional enactment, limiting and binding the provincial leg-
islatures as well as Parliament, and applying to executive action72

as well as legislation.
The equality rights section of the Charter, s.15, is much broader

than s.l(b) of the Canadian Bill of Rights. It reads:

15. (1) Every individual is equal before and under the law and
has the right to the equal protection and equal benefit of the law with-
out discrimination and, in particular, without discrimination based
on race, national or ethnic origin, colour, religion, sex, age or mental
or physical disability.

(2) Subsection (1) does not preclude any law, program or activity
that has as its object the amelioration of conditions of disadvantaged
individuals or groups including those that are disadvantaged because
of race, national or ethnic origin, colour, religion, sex, age or mental
or physical disability.

The effect of s.15, only in force since April 1985, is not yet settled.
Already, however, it is becoming clear that s.15 does not preclude
any discrimination (in the sense of merely "singling out" persons
for differential treatment by law), but rather is aimed at discrimi-
nation which places persons at some unjustifiable disadvantage by
virtue of distinctions between individuals based upon human at-
tributes or characteristics.73 The reasoning of MacKay and other Bill
of Rights cases is proving to be persuasive not only in justifying a
breach of an equality right under s.l of the Charter but in determin-
ing whether a legal distinction constitutes discrimination.

A recent decision of the Supreme Court of Canada in relation
to constitutional and political problems—almost as old as those of
the responsibilities for aboriginal matters—appears to shed some
light. The vexing problem is that of public funding of separate
school systems for religious minorities, and the case is Reference re
Bill 30.74 This discussion cannot of course do justice to the Bill 30
case, nor to the complexity of the legal, moral and political issues
which underlie it. The value of Bill 30 rests mainly in its dealing
with constitutional problems of comparable complexity to those of
aboriginal rights. It is a different problem, but it provides strong
assistance.

Bill 30 proposed amendments to the Ontario Education Act which
would, among other things, extend full public funding for Roman
Catholic separate schools. The Attorney General of Ontario referred

38



Federalism in the Era of Aboriginal Self-Government

the constitutional validity of Bill 30 to the Court of Appeal. The dif-
ficulty lay partly in the imposition of the Charter's new constitutional
rights of equality and freedom of religion upon the provisions of
s.93 of the Constitution Act, 1867, which permitted the provinces
to legislate unequally in order to give effect to the "powers, privileges
and duties" of separate schools at the time of Confederation.

The Court of Appeal by a majority upheld the Bill.75 The Supreme
Court of Canada unanimously affirmed this decision. In the Court
of Appeal, the majority drew upon the analogy to s.91(24) as fol-
lows:

Although legislation with respect to Indians, enacted pursuant to Par-
liament's jurisdiction under s.91(24), may have to meet the test of R.
v. Dn/bones, that "no individual or group of individuals is to be treated
more harshly than another/7 the mere fact of Parliament legislating in
respect to Indians and not everyone else cannot, per se, be held to be
inconsistent with s.15 of the Charter.76

The majority immediately went on to generalize:

The Constitution of Canada, of which the Charter is now a part has
from the beginning provided for group collective rights in ss. 93 and
133 of the Constitution Act, 1867. ... The provisions of this "small bill
of rights/7 now expanded as to the language rights of s. 133 by ss.
16 to 23 of the Charter, constitute a major difference from a bill of rights
such as that of the United States, which is based on individual rights.
Collective or group rights, such as those concerning languages and
those concerning certain denominations to separate schools, are as-
serted by individuals or groups of individuals because of their mem-
bership in the protected group. Individual rights are asserted equally
by everyone despite membership in certain ascertainable groups. Col-
lective rights protect certain groups and not others. To that extent, they
are an exception from the equality rights provided equally to every-
one.77

The reference to the "small bill of rights" parallels the earlier de-
scription of the Royal Proclamation of 1763 by the Supreme Court of
Canada as the "Indian Bill of Rights/'78

The source of these exceptional minority rights in relation to ed-
ucation is described thus:

To apply this to s.93, it is necessary to recognize that the provision
for the rights of Protestants and Roman Catholics to separate schools
became part of "a small bill of rights" as a basic compact of Confed-
eration. As Chief Justice Duff expressed it, in Reference re Adoption Act,
efc.,[1938] S.C.R. 398 at p. 402, [1938] 3 D.L.R. 497, 71 C.C.C. 110:

"... section 93 (as is well known) embodies one of the cardinal
terms of the Confederation arrangement."74
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The majority of the Court of Appeal thus concluded that the spe-
cial rights of the Ontario Catholic minority were immune from ab-
rogation by the new equality rights. In reviewing the majority's de-
scription of the effect of this conclusion, one might well consider
substituting "Indian" or "aboriginal" for "Catholic," and "band" for
"separate school" and "Catholic school board":

This conclusion does not mean, and must not be taken to mean that
separate schools are exempt from the law or the Constitution. Laws
and the Constitution, particularly the Charter, are excluded from ap-
plication to separate schools only to the extent they derogate from such
schools as Catholic (or in Quebec, Protestant) institutions. It is this
essential Catholic nature which is preserved and protected by s.93 of
the Constitution Act, 1867 and s.29 of the Charter. The courts must
strike a balance, on a case-by-case basis, between conduct essential
to the proper functioning of a Catholic school and conduct which con-
travenes such Charter rights as those of equality in s.15 or of con-
science and religion in s.2(a). Thus, the right of a Catholic school board
to dismiss Catholic members of its teaching staff for marrying in a
civil ceremony, or for marrying divorced persons, has been upheld
as permissible conduct for a separate school board, but would the same
protection be afforded a board which refused to hire women or dis-
criminated on the basis of race, national or ethnic origin, age or dis-
ability?80

The Supreme Court of Canada, in affirming the Court of Appeal
decision, also largely affirmed the reasoning of the majority. The
judgment of Madam Justice Wilson represented the views of five
of the seven-judge panel, giving great importance to the purpose
and history of s.93 as part of the "basic compact of Confederation,"
and concluding:

It was never intended, in my opinion, that the Charter could be used
to invalidate other provisions of the Constitution, particularly a pro-
vision such as s.93 which represented a fundamental part of the Con-
federation compromise.81

Madame Justice Wilson, in amplifying the special nature of the
religious minority education rights of s.93, adopted the words of
Mr. Justice Beetz in La Societe des Acadiens v. Association of Parents:

Unlike language rights which are based on political compromise, legal
rights tend to be seminal in nature because they are rooted in principle.
Some of them, such as the one expressed in s.7 of the Charter, are so
broad as to call for frequent judicial determination.

Language rights, on the other hand, although some of them have
been enlarged and incorporated into the Charter, remain nonetheless
founded on political compromise.
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This essential difference between the two types of rights dictates
a distinct judicial approach with respect to each. More particularly,
the courts should pause before they decide to act as instruments of
change with respect to language rights. This is not to say that language
rights provisions are cast in stone and should remain immune alto-
gether from judicial interpretation. But, in my opinion, the courts
should approach them with more restraint than they would in con-
struing legal rights.82

Mr. Justice Estey in a concurring judgment drew specific atten-
tion to the parallel with aboriginal issues. He described the "real
contest" in the appeal as "clearly between the operation of the
Charter in its entirety and the integrity of s.93//83 He went on to say:

Once s.93 is examined as a grant of power to the province, similar
to the heads of power found in s.92, it is apparent that the purpose
of this grant of power is to provide the province with the jurisdiction
to legislate in a prima facie selective and distinguishing manner with
respect to education whether or not some segments of the community
might consider the result to be discriminatory. In this sense, s.93 is
a provincial counterpart of s.91(24) (Indians and Indian land) which
authorizes the Parliament of Canada to legislate for the benefit of the
Indian population in a preferential, discriminatory, or distinctive fash-
ion vis-a-vis others.

... Although the Charter is intended to constrain the exercise of leg-
islative power conferred under the Constitution Act, 1867 where the
delineated rights of individual members of the community are ad-
versely affected, it cannot be interpreted as rendering unconstitutional
distinctions that are expressly permitted by the Constitution Act, 1867.M

If it is kept in mind that the rights of aboriginal peoples are spe-
cifically dealt with in the Charter itself, this reasoning makes it clear
that the rights in the Charter cannot abrogate the federal power to
enact laws specific to "Indians." Further, however, it is of great in-
terest to consider the court analyzing the "purpose of [a] grant of
power" to determine the relationship of that grant of power to the
rights under the Charter. Finally, the characterization of s.91(24) as
an authorization to "legislate for the benefit of the Indian population
in a preferential, discriminatory, or distinctive fashion" is strongly
suggestive that s.91(24) does not authorize legislative discrimination
which harms Indians, only that which is preferential to them.

The Bill 30 case thus provides a powerful affirmation of group
or collective rights against their dilution by liberal egalitarianism.
It assists not only in giving effect to the aboriginal-specific provi-
sions of the Constitution Act, 1982, but it provides a new way of un-
derstanding s.91(24) itself.
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A SYNTHESIS OF FEDERAL
AND PROVINCIAL ROLES

Section 91(24) is a grant of legislative power sui generis, to echo
the words of Chief Justice Dickson in Guerin and Simon. Like the
other powers listed in s.91 and s.92, it describes a "matter" for leg-
islation, but unlike them it also represents a political and legal re-
lationship of trust and honour, uniquely applicable to the federal
Crown. It also draws a distinction based on race and is thus a
unique exception to the constitutional requirements of equality.

The allocation of federal and provincial government responsibil-
ities must take into account each of the three aspects of this clause:

• What are the obligations of each level of government under the
political (and legal) fiduciary relationship?

Both appear to be subject to the Crown's overall duty, but
the federal government's duty is primary. The scope and
nature of the fiduciary doctrine is uncertain (and may be
confined to dealings with land), but it appears to contain
aspects of the agency and trust relationships.

• To what extent do the laws of Parliament and the provincial leg-
islatures apply to aboriginal peoples and lands?

Parliament can enact laws dealing with any aspect of ab-
original affairs (subject to the limits imposed by "existing
aboriginal and treaty rights"). The laws of the provincial leg-
islatures apply of their own force until they begin to impair
or sterilize "Indianness."

• What is the impact of the Charter's guarantees of legal equality?
Equality and other individually focused Charter rights ap-
ply to aboriginal people but cannot nullify the collective
rights of minorities which are entrenched through political
compromise and which authorize legal regimes which treat
those minorities in a preferential fashion.

The full significance of s.91(24) must be considered in the light
of its history. It cannot be doubted that in 1867 (and perhaps until
the defeat of the federal government White Paper in the early 1970s)
it was unquestioned that the federal government assumed a trust-
eeship of peoples who, in the fullness of time would become "ci-
vilized," and the need for special legislation in relation to them
would disappear. This would result in s.91(24) becoming, like many
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other provisions of the Constitution Act, 1867 "spent" once its use-
fulness was over.

The 1969 White Paper

The federal government White Paper85 of 1969 attempted to im-
plement the final phase of an historical process of assimilation. In
a spirit of egalitarianism, it proposed a federal policy which would
permanently terminate the special arrangements under s.91(24);
this policy included the transfer of title to reserve land to Indian
people on an individual basis, and the transfer of service respon-
sibilities to the provinces (accompanied by the transfer of federal
funds to the provinces). This led to an outraged reaction by Indian
political associations which by 1973 compelled the federal govern-
ment to retract the White Paper in its entirety.

Since then, public policy in relation to aboriginal people has un-
dergone a remarkable shift toward the acceptance of a right to re-
main distinct within Canadian society. This led, in 1982, to the in-
clusion of the aboriginal provisions of the Constitution Act, 1982.

It is now clear that aboriginal peoples will not tolerate their
gradual assimilation, against their will, into the broader society.
Their right to be different is exemplified by their unique constitu-
tional place. They have a right, of course, to consent to the termi-
nation of this status. As individuals they are free to do so. As peo-
ples, they are free to do so.

The Constitution Act, 1982

Section 25 of the Charter reads:

25. The guarantee in this Charter of certain rights and freedoms shall
not be construed so as to abrogate or derogate from any aboriginal,
treaty or other rights or freedoms that pertain to the aboriginal peoples
of Canada including

(a) any rights or freedoms that have been recognized and affirmed
by the Royal Proclamation of October 7, 1763; and

(b) any rights or freedoms that now exist by way of land claims agree-
ments or may be so acquired.

This section provides limits on Charter rights where they would have
a harmful effect on the special rights of aboriginal peoples. It is,
in effect, a constitutional recognition of the ambiguous and
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dangerous potential of equality (as well as other individual rights)
when applied to aboriginal peoples.

It does not purport, however, to deprive aboriginal people of the
benefit of Charter rights. Among aboriginal people, s.25 is generally
viewed as an acknowledgement of their special collective rights
which are vulnerable to erosion in favour of individually focused
Charter rights, while the benefit of individual Charter rights pertain
to them as individuals.

Section 25, along with the provisions of Part II of the Constitution
Act, 1982 which immediately follow the Charter, is plainly a recog-
nition of the special place of aboriginal peoples in the fabric of
Canada. Section 35 recognizes and affirms "the existing aboriginal
and treaty rights" of "the aboriginal peoples of Canada," who are
defined as including the "Indian, Inuit and Metis peoples of
Canada/'86

Section 35.1 requires a constitutional conference before any
amendment is made to Part II or to s.91(24), and further requires
the Prime Minister to invite "representatives of the aboriginal peo-
ples of Canada" to such a conference.

Parts IV (s.37) and IV1 (s.37.1) of the Constitution Act, 1982 (now
spent) required a series of constitutional conferences on "constitu-
tional matters that directly affect the aboriginal peoples of Canada,
including the identification and definition of the rights of those peo-
ples to be included in the Constitution of Canada." As with s.35.1,
the Prime Minister was required to, and did, invite representatives
of the aboriginal peoples of Canada to these conferences, which
were held in 1983, 1984, 1985 and 1987. These conferences ulti-
mately concentrated upon an attempt to amend the Constitution Act,
1982 to entrench some right of aboriginal self-government.

The constitutional position of aboriginal people after 1982 re-
quires an examination not only of the relationship between s.91(24)
and the rights in the Charter (an extension of the vexing questions
explored in the Bill of Rights cases) but also the impact of Parts II,
IV and IV1 of the Constitution Act upon both the Charter and
s.91(24). This background is vital in understanding the evolving
place of aboriginal people as a political fact in Canada. Unlike the
special rights relating to minority education, which were discussed
in Bill 30, the present understanding of the aboriginal factor on
Canada as a permanent, distinctive feature of Canadian life is rel-
atively new.

44



Federalism in the Era of Aboriginal Self-Government

To place this view in the purview of the analysis of Mr. Justice
Beetz in the Acadiens case (as adopted by Madam Justice Wilson
in Bill 30), the aboriginal "political compromise" giving rise to their
distinct minority rights occurred in 1982 and 1983, rather than in
1867. The clearest indication that the constitutional events of the
early 1980s had an impact on s.91(24) is the new (1983) requirement
of a constitutional conference in s.35.1 before s.91(24) can be
amended. The necessity of including aboriginal representatives
clearly implies that this grant of legislative power has a broader sig-
nificance (although it falls short of explicitly providing an aboriginal
veto over amendments).

There is a clear implication that s.91(24) is, at least in one aspect,
a provision which confers benefits upon the peoples to whom it re-
fers, for it is not to be changed without their participation. There
is also a clear implication that the new status of s.91(24), as a pro-
vision guaranteeing a federal role in relation to aboriginal matters,
appears to end any argument that it is a mere grant of power which
can be applied (or not applied) purely in accordance with federal
government policy. It now symbolizes the primary federal "special
relationship."

Until 1985, when a constitutional requirement of equality came
into force, there was little doubt that as a matter of constitutional
law, s.91(24) gave to Parliament the supreme power, if it so chose,
to treat "Indians" as wards, to limit their civil rights, to regulate
their movements and their religious and political practices. There
was no constitutional rule limiting the scope of laws which in pith
and substance were in relation to "Indians" and their lands.

The Bill of Rights cases of Drybones, Lavell and Canard eloquently
demonstrate the difficulty (and for our courts, the novelty) of con-
sidering the relationship between "Indianness" as an issue of leg-
islative power, and equality as a liberal ideal. By the time of Canard,
members of the Supreme Court were openly considering "legitimate
reasons of policy" and "valid federal objectives" underlying various
provisions of the Indian Act, weighing the opposing demands of
"Indianness" and equality against each other.

In the post-1982 era, the courts are compelled to consider not
only the scope but the purpose of a grant of power to Parliament,
just as they are compelled to consider the purpose of Charter pro-
visions in order to determine their meaning and scope.87 This is
clear from the Bill 30 case.88 The Charter, egalitarian and individ-
ualistic in thrust, is subject to the various rights of the aboriginal
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peoples, and s.91(24), is clearly not diminished by the new provi-
sions. It is in fact elevated in stature by the requirement of s.35.1.

Certain things are clear:

• Section 91(24) can no longer be used to deprive "Indians" of civil
rights, including the fundamental rights and freedoms set out
in the Charter.

Section 15 confers on aboriginal people, as individuals, a broad
guarantee of equality in the eyes of the law, but their collective rights
(embodying their fundamental core of "Indianness," or "aborigina-
lity") remain preserved. These rights, described by s.25 of the Char-
ter, are broader than the "existing aboriginal and treaty rights" de-
scribed in s.35, and appear almost certainly to include legal rights
flowing from Parliament's authority in s.91(24). This core is what
distinguishes them as the proper subjects of special federal laws.
But this power must now be understood as being a purely benign
one, a power to enact "preferential" laws for their benefit, in the
words of Mr. Justice Estey in Bill 30.89 It is also a power that is rooted
in the special political relationship between the Crown and aborig-
inal peoples.

• The provinces have the obligation under s. 15 of the Charter to en-
sure that aboriginal individuals in the province are not deprived
of the equal benefit of provincial law.

Thus, to the extent provincial laws apply of their own force to ab-
original individuals and lands, there is no basis for denying equal
access to provincial programs and services, although regulatory
laws which threaten "Indianness" will not apply unless Parliament
determines otherwise. Canadian constitutional law no longer cre-
ates "watertight compartments"90 of federal and provincial power,
but permits substantial overlap between them. Section 91(24) thus
does not remove "Indians and Lands reserved for the Indians" from
the provinces. In this Canada clearly departs from the U.S. theory
outlined by Chief Justice Marshall in the 1830s.91

An understanding of the division between these two sets of ob-
ligations requires an examination of aboriginal people and the tax-
ation system, which follows.
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ABORIGINAL PEOPLE, SOCIAL SERVICES
AND THE TAX BASE

The foregoing analysis describes the right of aboriginal peoples
to be treated equally yet as a special component of our society. In
particular, it describes in some detail the meaning of the term "cit-
izens plus"92 as it has often been applied to them (even if that term
has often had an ironic sound when applied to their actual circum-
stances). The gradual acceptance of the idea that aboriginal people
possess the rights of citizenship has not, however, been accompa-
nied by an equivalent theory of their obligations as citizens.

Just as the primary right of every citizen may be the right to vote
for a government of his or her choice, the equivalent primary ob-
ligation may be that of paying taxes. In the history of the Indian Act,
the franchise and liability to taxation were, until 1960, inexorably
linked. Status Indians were not entitled to vote, but neither were
they required to pay tax. Indians who were enfranchised, by con-
trast, became subject to tax. In 1951, the franchise was extended
to those Indians who executed a waiver of their Indian Act taxation
exemptions.93 It was not until 1960 that the franchise was granted
to all Indians without conditions.94

The role of the federal and provincial governments in relation to
social services for aboriginal peoples depends on the basis on which
these services are supplied to Canadians and provincial residents
generally. The underlying assumption of our social service system
is the collection of wealth through the taxation system and its re-
distribution in the form of social services. Even the poor pay taxes
(or they are at least within the purview of the tax system and are
potentially liable to pay tax when their incomes are sufficient).

Despite the observation of Chief Justice Dickson in Nowegijick95

that Indians are citizens and as such subject to the responsibilities
of citizens, including the payment of taxes, on-reserve Indians are
to a large extent not within the purview of the tax system. Section
87 of the Indian Act reads, in part, as follows:

87. Notwithstanding any other Act of the Parliament of Canada or
any Act of the legislature of a province, but subject to section 83, the
following property is exempt from taxation, namely:

(a) the interest of an Indian or a band in reserve or surrendered lands;
and

(b) the personal property of an Indian or band situated on a reserve;
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and no Indian or band is subject to taxation in respect of the ownership,
occupation, possession or use of any property mentioned in paragraph
(a) or (b) or is otherwise subject to taxation in respect of any such prop-
erty ....

Thus, as a matter of federal law, on-reserve real and personal prop-
erty (including income payable on reserve)96 is removed from the
federal and provincial taxation base. Provincial legislation provides
similar, essentially complementary, exemptions.97 It is, however, fed-
eral law which provides the basic exemption.

Section 83 of the Indian Act provides for the designation by
Cabinet of bands which have "reached an advanced state of deve-
lopment," resulting in the grant of additional governmental powers,
including taxation of reserve lands by band councils.

The question arises: if on-reserve Indians are removed wholesale
from the wealth collection process of the state, on what basis are
they eligible for the benefits of the social services that are provided
as the result of wealth distribution? To put it another way: if on-
reserve Indians are eligible for the benefits of social services, what
replaces the taxation system as a basis for paying for those services?

To comprehend these issues, it is necessary to understand the
full meaning of the exemption from taxation. While s.87 of the In-
dian Act is in one sense merely ordinary federal legislation, it is clear
that it, like the land-surrender provisions of the Act which were dis-
cussed in Guerin, is in fact the embodiment of a long-standing fea-
ture of federal Indian policy, which may have acquired the status
of a central feature of the political special relationship. The exemp-
tion from taxation dates from at least 1850, when the Province of
Canada enacted a statute which provided:

That no taxes shall be levied or assessed upon any Indian or any person
intermarried with any Indian for or in respect of any of the said Indian
lands, nor shall any taxes or assessments whatsoever be levied or im-
posed upon any Indian or any person intermarried with any Indian
so long as he, she or they shall reside on Indian lands not ceded to
the Crown, or which having been so ceded may have been again set
apart by the Crown for the occupation of Indians.98

The Indian Act of 1876 then provided:

64. No Indian or non-treaty Indian shall be liable to be taxed for
any real or personal property, unless he holds real estate under lease
or in fee simple, or personal property, outside of the reserve or special
reserve, in which case he shall be liable to be taxed for such real or
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personal property at the same rate as other persons in the locality in
which it is situated.
65. All land vested in the Crown, or in any person or body corporate,
in trust for or for the use of any Indian or non-treaty Indian, or any
band or irregular band of Indians or non-treaty Indians shall be exempt
from taxation."

The Indian Act included variations of these provisions until 1951,
when the present s.87 was enacted.

As Chief Justice Dickson pointed out in Nowegijick, the Indian
Act exemption from taxation predated significantly the imposition
of income tax in 1917 as a "temporary wartime measure/'100 Sim-
ilarly, the contemporary panoply of publicly funded social services
was clearly not in the contemplation of legislators when the Indian
Act's exemptions from taxation were introduced.

However, the taxation exemption provisions continue to hold vital
meaning for the special relationship between the Crown and ab-
original peoples (at least those who are on-reserve status Indians).
No Indian treaty specifically refers to an exemption from taxation,
but the Indian Act itself links treaty benefits and the taxation exemp-
tion by providing in s.90:

90. (1) For the purposes of sections 87 and 89, personal property that
was

(a) purchased by Her Majesty with Indian moneys appropriated by
Parliament for the use and benefit of Indians or bands, or

(b) given to Indians or to a band under a treaty or agreement between
a band and her Majesty, shall be deemed to be situated on a re-
serve.

Historically, the issue of taxation arose in the negotiation of treaties.
The Treaty Commissioner for Treaty No. 8 was compelled to assure
Indian negotiators that the treaty would not open the way to the
imposition of any tax, in response to repeated concerns that the
signing the treaty would lead to taxation.101 The benefits of treaties,
as s.90 of the Indian Act makes clear, are to be received free of tax-
ation.102

The exemption from taxation of on-reserve property is clearly
a fundamental component of the special relationship. Furthermore,
unlike s.91(24) of the Constitution Act discussed earlier, it does draw
a stark distinction between those whose residence is on reserve and
those whose residence is off reserve.

This study has suggested that Indian reserve life may be a special
feature of "aboriginally" and thus on-reserve activities may be the
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legitimate object of special federal law, despite the gradual erosion
of the "enclave" theory. At an earlier time in federal Indian policy,
the reserves were considered as temporary expedients toward an
enfranchised Indian population of small fee-simple landholders.

It is now clear that, like Indian status itself, reserves are a per-
manent feature of Canadian life and public policy. The exemption
from taxation of property and activities on reserves have, it would
appear, become permanent and fundamental features of federal
Indian policy. This is not, of course, inconsistent with taxation by
aboriginal governmental institutions.

This leaves the provinces in a difficult dilemma. They are re-
quired to provide the equal benefits of provincial social services to
all provincial residents, including Indians residing on reserve. They
are also precluded from generating revenue from reserve-based
Indian people through the taxation system.103

How can governments ensure, then, that the financing of ser-
vices to be provided on reserve respect the fundamental character-
istic of aboriginal policy which is embodied in s.87 of the Indian
Act? If provinces are to deliver services on reserve, they should re-
ceive transfer payments from the federal government sufficient to
compensate for the loss of revenue occasioned by the policy of s.87.
The additional costs of services on reserve (resulting from the fre-
quent remoteness of reserve communities and their high demand
for many services) should also be borne by the federal government,
as a cost occasioned by the "aboriginality," or "Indianness," of re-
serve communities.

In addition, the federal government should make transfer pay-
ments to provinces which deliver services to aboriginal people re-
siding off reserve to compensate for the additional special costs of
tailoring services to the requirements of aboriginality of those peo-
ple. The principle is much like that of federal-provincial equalization
payments, now embodied in s.36 of the Constitution Act, 1982:

36(1) Without altering the legislative authority of Parliament or of the
provincial legislatures, or the rights of any of them with respect to the
exercise of their legislative authority, Parliament and the legislatures,
along with the government of Canada and the provincial governments,
are committed to

(a) promoting equal opportunities for the well-being of Canadians;
(b) furthering economic development to reduce disparity in oppor-

tunities; and
(c) providing essential public services of reasonable quality to all

Canadians.
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(2) Parliament and the government of Canada are committed to
the principle of making equalization payments to ensure that provincial
governments have sufficient revenues to provide reasonably compa-
rable levels of public services at reasonably comparable levels of tax-
ation.

In practice, provinces do not provide all services to the aboriginal
population. The federal government and, to an increasing degree
the aboriginal peoples themselves, deliver services both on and off
reserve. In an era of aboriginal self-government, more and more
responsibility will be assumed by aboriginal government agencies
of different types. While both federal and provincial governments
will make transfer payments to aboriginal governments and agen-
cies, the arguments of this chapter will continue to be valid in the
area of federal-provincial financial responsibility, regardless of the
delivery agency.

It is a matter for the courts to decide whether the federal gov-
ernment has a legal duty to contribute to service costs relating to
reserves and to the special requirements of "aboriginality" off re-
serve. But there are compelling reasons in policy for such a con-
tribution.

A SUMMARY OF FEDERAL AND
PROVINCIAL ROLES

The essential underlying constitutional rationale for federal and
provincial governments in providing services to aboriginal people
is now becoming clear. It boils down to the old but profound idea
of "citizens plus" and to the division of that idea into its two prin-
cipal components.

The Federal Role: Aboriginality ("The Plus")

The federal role, exemplified by the grant of power in s.91(24)
of the Constitution Act, is the preservation and enhancement of "In-
dianness" or more generally, "aboriginality." This includes the def-
inition and protection of the incidents of the special status of ab-
original persons, communities, institutions and lands, as well as
specific legal protections as set out primarily in the Indian Act. Pos-
sibly, much more than this is included in the special federal
role—the enhancement of self-government powers, economic
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development and the integration of aboriginal economies into the
broader economy.

There is no reason to confine such special status to those residing
on reserve lands, since s.91(24) applies to Indians as persons and
communities wherever they are. It is true, however, that the reserves
represent the purest expression of "aboriginally," and that the pres-
ervation and development of reserve communities require the most
direct special treatment under federal law.

Translated into responsibility for programs and services, the fed-
eral government must acknowledge a responsibility for those pro-
grams and services which are required by the special needs of "abo-
riginality." The special (and temporary) requirements of protection
are now being supplanted with the special (and permanent) needs
of development.

Reserve communities in particular must be accorded those pro-
grams and services which are required to preserve and strengthen
their ways of life, their cultures and their economic viability. Ab-
original peoples off reserve likewise require the benefits of special
federal development programs and services to preserve and
strengthen their "aboriginally." The requirements of "aboriginally"
might include the following:
• support for institutions of aboriginal social, cultural and political

life;
• specific fiduciary responsibilities for aboriginal lands and other

assets;
• the making of transfer payments or supplements to compensate

for the exemptions from taxation of aboriginal lands and activities
on those lands.

• economic, social and political development of aboriginal peoples
generally.

The Provincial Role: Equity of Services ("Citizens")

The provincial role is to treat all individuals equally, without re-
gard to race. In this context, a group must not be deprived of the
benefit of provincial residence by virtue of race, but may in specific
instances require some inequality of treatment.104 Inequality, in the
broader and non-pejorative sense of drawing beneficial distinctions
to support the collective rights of aboriginal peoples, is not prohib-
ited by s.15, particularly when read with s.25. Further, when
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s.91(24) is understood in light of its underlying purpose, there
would appear to be no prohibition against provincial laws which
preferentially single out aboriginal persons or institutions. Indeed,
the classical constitutional law decisions which discuss the prohi-
bition against "singling out" almost invariably use the term in the
sense of impairing or sterilizing the status of the subject.105 There
is no reason, for example, why a provincial statute in relation to
an aspect of property and civil rights could not apply differentially
to aboriginal institutions and persons, if that differentiation did not
impair their status (which of course must be defined in accordance
with federal law).

For their part, the provinces must acknowledge aboriginal peo-
ples as being fully part of the provincial population. The benefits
and privileges of provincial residence must be available to all ab-
original persons, on and off reserve. The programs and services
which give effect to these benefits and privileges must also be tai-
lored to the needs, circumstances and rights of the aboriginal pop-
ulation, without fear that a beneficial "singling out" will render ultra
vires an otherwise valid and proper legislative regime.

When these two responsibilities overlap, there is no clear answer
to their resolution. Each level of government has an independent
constitutional role and responsibility. These have different sources:
the federal role is aboriginal-specific; the provincial role is based on
equity to all residents. Both are, however, subject to the demands
of the honour of the Crown,106 and this must mean, at a minimum,
that the aboriginal people to whom the Crown in all its emanations
owes an obligation of protection and development, must not lose
the benefit of that obligation because of federal-provincial jurisdic-
tional uncertainty.

In conclusion, an entitlement to social services is, in public policy
if not in law, a right of all Canadians. The special and evolving place
of aboriginal peoples in the Canadian federation requires an on-
going and rigorous review of the social service needs of those peo-
ples. This review must take into account the special rights of ab-
original peoples and the unique relationship that they have with
the Crown.

The co-ordination and fulfilment of federal and provincial re-
sponsibilities will require political compromise through co-
operative federalism. These issues, so fundamental to the Crown's
honour, cannot be resolved through acrimonious litigation, but only
through consensus and compromise.
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CHAPTER 3

GOVERNMENT OBLIGATIONS,
ABORIGINAL PEOPLES AND

SECTION 91(24) OF THE
CONSTITUTION ACT, 1867

Bradford Morse

INTRODUCTION

This chapter canvasses a range of aspects relating to the scope
of s.91(24) of the Constitution Act, 1867 and its impact upon federal,
provincial and aboriginal views of their common relationship within
the context of the debate over the magic words "jurisdiction" and
"responsibility." Following a definition of these terms, the discus-
sion examines the attitudes of the three parties over the decades.
The heart of this contribution is to consider the developments in
the doctrine of fiduciary obligations since the pivotal court case of
Guerin v. The Queen1 as well as to explore the potential ramifications
of this new judicial initiative in light of the provisions of the Con-
stitution Act, 19822 and the drive by aboriginal people for recognition
of their right to self-government.

"JURISDICTION" VERSUS "RESPONSIBILITY"

Both these terms were bandied about with great regular-
ity throughout the five-year-long process of First Ministers'
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Conferences on Aboriginal Constitutional Matters (hereinafter re-
ferred to as FMC or FMCs). Similar to the more dramatic word "self-
government," speakers from all 17 delegations frequently used the
words "jurisdiction" and "responsibility" in a way which imported
different meanings. Although aboriginal groups were often ques-
tioned as to what they meant or wanted when they spoke of "self-
government," no common definition of the term among all parties
was achieved. Curiously, little attention was devoted to exploring
the divergent usages of "jurisdiction" and "responsibility." Because
almost no effort was given to achieving a common understanding
of the terms, a great deal of misunderstanding occurred as listeners
inferred their own meaning to the terms which may not have co-
incided with the speaker's meaning.

The Oxford Universal Dictionary (3rd ed.) defines "jurisdiction"
in this way:

1. Administration of justice; exercise of judicial authority, or of the
functions of a judge or legal tribunal; legal authority or power.

2. Power or authority in general; administration, rule, control.
3. The range of judicial or administrative power; the territory over

which such power extends.
4. A judicial organization; a judicature; a court, or series of courts,

of justice.

The same dictionary gives the following meanings to "responsibi-
lity":

1. The state or fact of being responsible.
2a. Wish. A charge, trust, or duty, for which one is responsible.
2b. A person or thing for which one is responsible.

The Oxford Universal Dictionary also defines the root word "respon-
sible" as follows:

1. Correspondent or answering to something.
2a. Answerable, accountable (to another for something); liable to be

called to account.
2b. Morally accountable for one's actions; capable of rational conduct.
3. Answerable to a charge.
4a. Capable of fulfilling an obligation or trust; reliable, trustworthy;

of good credit and repute.
4b. Of respectable appearance.
5. Involving responsibility or obligation.

However, many speakers throughout the years of debate have
used these key terms in more specific senses that were politically
charged and influenced by their backgrounds. Lawyers are com-
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fortable with the concept of jurisdiction since they use it with great
frequency in various legal contexts. Black's Law Dictionary (rev. 4th
ed.) defines "jurisdiction" in part as follows:

The word is a term of large and comprehensive import, and embraces
every kind of judicial action. It is the authority by which courts and
judicial officers take cognizance of and decide cases; the legal right
by which judges exercise their authority. It exists when court has cog-
nizance of class of cases involved, proper parties are present, and point
to be decided is within issues. It is the authority, capacity, power or
right to act... It is of three kinds, of the subject-matter, of the person,
and to render particular judgement which was given...

This excerpt of a definition that runs almost two full pages, poses
an interesting counterpoint to the complete yet brief statement de-
scribing "responsibility" as: "The obligation to answer for an act
done, and to repair any injury it may have caused."

These dictionary definitions demonstrate that the law and the
legal profession concentrate solely upon "jurisdiction," which is a
term of art within the law, and merely use the word "responsibility"
from time to time in its everyday sense. Some other disciplines,
however, use the terms interchangeably while still others focus
upon the latter and virtually ignore the former.

As both a witness to and a participant in the FMC process, I was
continually struck by the misunderstanding that occurred through
the usages of these terms and the concomitant lack of commonality
in their meanings. In my view, the word "jurisdiction" was most
often used as meaning: "The legal power or authority to act in a
particular way (for example, in the sense of courts, tribunals or stat-
utory officers) or to legislate." Some people, however, confused sim-
ple jurisdiction with sovereign, or inherent jurisdiction. I add these
modifiers to denote that the latter expression indicates a particular
category within the broader concept of jurisdiction in which the
wielder of the power derives authority not from a supervisory body
(e.g., Parliament, a legislature or a particular statute) but from a
superior law (e.g., a constitution that allocates jurisdiction to sov-
ereign entities) or from a supreme being (e.g., God or the Great
Spirit) or from the ultimate sovereign directly in a manner that can-
not be withdrawn (e.g., irrevocable grants of authority from the
monarch as has been the case with the royal courts and their de-
scendants in Canada as the superior or s.96 courts of the Constitution
Act, 1867).3
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This distinction is vital in the context of the aboriginal self-
government debate as certain individuals would talk of the juris-
diction of aboriginal governments in terms of powers to be dele-
gated by federal and provincial governments, while others were dis-
cussing powers that would be derived from the Canadian Consti-
tution itself, such that they would form governments with sovereign
status, or a third level of government within Canada. In addition,
various aboriginal leaders would also be speaking in terms of ob-
taining constitutional recognition for powers that were derived from
the original sovereign status of the aboriginal nations, such that the
source would remain outside the national Constitution with only
specified aspects of it receiving the Constitution's formal acknowl-
edgement.

The other key word under consideration, "responsibility," has
been used in a variety of manners. Some speakers kept referring
to responsibility as something that should be done by one or another
of the parties—a moral obligation to act. Other participants used
it in more of its political-science meaning regarding ministerial re-
sponsibility to Parliament and/or Treasury Board. This arose espe-
cially concerning the duty of the federal government to account for
how aboriginal groups spent federal funds allocated to them. A
third usage, also common, reflected a belief that there was a legal
obligation requiring certain conduct, particularly to do with the
Government of Canada's special relationship with Indians and the
financial consequences thereof. A further tendency was, as previ-
ously mentioned, to use the word "responsibility" as a synonym
for "jurisdiction." The resulting confusion, which was never re-
solved, created a further obstacle to consensus on the language for
an amendment or even a climate conducive to fostering such agree-
ment.

The participants in the FMC process cannot truly be faulted for
this lack of precision. Despite the frequent use of these terms by
all 17 parties and in governmental circles generally, little attention
appears to be devoted by anyone to seeking common understand-
ings regarding terminology. I have searched extensively and in vain
for months to locate any case law or learned legal commentary that
discusses these two concepts in relation to each other. Not only is
the jurisprudence missing, but I have also been unable to uncover
any analysis from the political science and public administration
communities that examines the connection between these two fun-
damental ideas.
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The legal profession has concentrated its attention solely on the
jurisdictional question in the context of various distinct fields.
Within constitutional law, the basic theory focuses upon the power
or authority to enact legislation by Parliament or the provincial leg-
islatures, which also includes the law-making mandates of subor-
dinate governments and other statutory entities created by these
sovereign governments. Our courts and legal theorists have blithely
restated the basic Diceyan principles time and again that parliamen-
tary supremacy involves the ability to pass statutes at the will of
the lawmakers. The decision to act, or not to act, is exclusively
within the hands of the parliamentarians and cannot be reviewed
by the courts. Likewise, the wisdom or folly evident in the statutes
duly and properly enacted is for the voters to decide rather than
for the judiciary to assess. Thus, the Canadian jurisprudence ig-
nores any moral, political or legal tenets regarding the matter of
responsibility or obligation toward pursuing certain conduct. There
is no such obligation in the eyes of the law.

The sole issue for consideration in a federal system is which of
the two standard levels of government has the power—or
jurisdiction—to exercise its dominion over a specific subject or
field. The assumption always prevailing was that one of the two
must have the jurisdiction to legislate no matter what the contents
might be, except if it invaded the inherent jurisdiction of the su-
perior courts. The courts would then assert their own exclusive right
to serve as referee when disputes arose concerning alleged infringe-
ments by one sovereign government of the domain properly the pre-
serve of another. Traditionally, the federal power was considered
paramount, where both levels of government are properly acting
within the scope of their respective jurisdiction yet in a way that
was contradictory. Federal-provincial tensions have been lessened
by the emergence of the post-World War II theory of co-operative
federalism which demonstrated a greater sensitivity by the
Canadian judiciary than the Judicial Committee of the Privy Coun-
cil had previously displayed.

The advent of the Charter of Rights and freedoms has ushered us
into a new era in which the courts have been directed by our law-
makers qua constitution builders to adopt a broader role. Although
the judiciary is still not authorized to second guess the intelligence
of our legislators, the judges are required to examine the content
of laws beyond the division of powers question. They must deter-
mine if otherwise valid legislation is unconstitutional by reason of
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its conflict with provisions of the Charter. The same mandate has
been presented to our judges concerning Part II of the Constitution
Act, 1982, even though there is no equivalent to s.24(l). It is also
worth noting that s.35 is unencumbered by the saving clause in s. 1
of the Charter.

This dramatic change in the function of our constitutional um-
pires has not been lost on the public or on governmental officials.
It has given further credence to the notion of a governmental re-
sponsibility to take action in certain spheres. However, it is too early
to see if the legal community will come to grips with this far more
nebulous, subjective and slippery concept which until now, it has
successfully ignored.

DIVERGENT PERCEPTIONS OF THE FEDERAL
GOVERNMENT'S CONSTITUTIONAL MANDATE

This segment summarizes the development of federal, provincial
and aboriginal perspectives on the import of s.91(24) within the
context of "jurisdiction" and "responsibility."

The Traditional View

The federal and provincial interpretations of s.91(24) were rel-
atively straightforward for the first hundred years after Confeder-
ation, although shifts in opinion did occur. The Government of
Canada believed that s.91(24) provided Parliament with exclusive
jurisdiction to enact laws and play an administrative role relating
to "Indians" as well as to "Lands reserved for the Indians." Initially,
this meant that the Government of Canada acquired those obliga-
tions formerly accruing to the colonial governments under pre-
Confederation treaties, along with responsibility for all existing In-
dian reserves whether created by the Crown or otherwise. The
newly created Cabinet post of Secretary of State for the Provinces
immediately attempted to absorb the Indian affairs bureaucracy,
and spearheaded enabling legislation in 18684 based upon the mod-
els previously in force in the Province of Canada.5

In addition to dealing with existing reserves, the Government
of Canada undertook that portion of the royal prerogative to nego-
tiate new treaties with the First Nations so as to maintain and pro-
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mote peaceful relations, while obtaining cessions of large tracts of
land that could be made available for non-aboriginal settlement or
exploitation. This was viewed as an exclusive federal mandate in
which provincial governments had no involvement. Although the
provinces might encourage treaty-making, they were not seen as
having any authority to negotiate treaties on their own behalf with
aboriginal nations resident within their new borders. Nor were tri-
partite discussions deemed necessary. The Ontario government
subsequently obtained a guaranteed role in such negotiations, first
with Treaty No. 9 and its adhesions as well as in the Williams Treaty
of 1923. However, this was not truly due to any constitutional im-
perative, but rather it reflected a federal willingness to include the
province and a desire to shift some of the financial burdens onto
Ontario's shoulders.

The Government of Canada originally thought that it would ac-
quire the primary benefits from treaty-making, that the surrender
of aboriginal title would transfer the fee simple interest of the Indian
Nations to the Crown in right of Canada free from s.92(5) and s.109
of the Constitution Act, 1867. The Judicial Committee of the Privy
Council ultimately rejected a legal argument founded on this sup-
position in St. Catherines' Milling and Lumber Co. v. The Queen6 by
concluding that land cession treaties had the effect simply of re-
moving the aboriginal burden on provincial Crown title but passed
nothing to the federal signatory. In doing so, the Court declared
that the original inhabitants of Canada were not its owners, but
merely possessed limited rights to use the land. These rights ev-
aporated upon their surrender by treaty so that the underlying pro-
vincial Crown title became complete. Ironically, the Privy Council
also later concluded that the provinces bore none of the costs for
providing treaty annuities.7

The Government of Canada further believed that the legislative
power embodied in s.91(24) permitted Parliament to do what it
wished regarding all aspects of the lives of the indigenous popu-
lation. Ancient governmental systems could be abolished by the
stroke of the lawmakers' pen and replaced by an allegedly demo-
cratic model in which women and young men were disenfranchised
and non-Indians could be elected chief.8 Traditional religious prac-
tices were outlawed while Christian denominations received fre-
quently exclusive domain over particular Indian communities. A
pass system was established whereby the approval of the local In-
dian agent was necessary to obtain permission to leave a reserve
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for employment, food gathering or any other purpose. A scheme
was created through which children would be forcibly sent to res-
idential schools far away from their homes. Aboriginal languages
were suppressed, customary laws ignored and longstanding cul-
tural practices undermined. Even membership in the community,
with all incidents of that position, was regulated by statute with
little regard for the wishes of, and impacts upon, the people in-
volved. All of these restraints and impositions were debated and
selected by Parliamentarians for whom the people directly affected
had no electoral voice. Indian people were treated as if they were
children or mentally incompetent wards who required a guardian
to make all decisions.9

This federal authority carried with it the ability to create diver-
gent approaches in various regions of the country and to treat
groups differently. Although the courts have yet to declare conclu-
sively what is the proper definition of the term "Indians" within
Class 24 of s.91, the Fathers of Confederation likely intended the
expression to encompass all of the indigenous population as a
whole. Thus, the early legislation10 dealt with "Indians" and "half-
breeds" without reference to specific racial, cultural or blood cri-
teria. Sometimes the Metis people were treated the same as Indians
when they were members of Indian communities. On other occa-
sions they were given the choice of taking treaty, (thereby being
treated the same as treaty Indians) or taking scrip. Under the
Manitoba Act,1870,n the federal government pursued a distinctive
policy for the numerous Metis population in which their "Indian
title" was extinguished by s.31 in return for 1.4 million acres of land.
Despite these differences in treatment, it was still the Government
of Canada making these decisions. At the same time, the Inuit (then
universally called the Eskimos or Esquimaux) were being ignored
both legislatively and administratively not for the lack of any federal
authority, but because there was little interest in them or their lands
and resources.

The provinces were largely content to see the federal government
assume all authority and obligation for aboriginal peoples. Al-
though provincial governments occasionally denounced specific
federal policies, particularly concerning the creation of reserves, re-
sistance was not grounded upon a constitutional challenge de-
signed to limit the scope of s.91(24). The provincial governments
generally conceded that it was the federal government's mandate
both to negotiate treaties as well as to decide if any were to be con-
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eluded. Likewise, the provinces looked to the Government of
Canada as the deliverer and financier of all programs and services
to the aboriginal population.

Provincial legislatures did not attempt to enact their own laws
explicitly for Indians, Inuit or Metis peoples as such until the Gov-
ernment of Alberta passed The Metis Population Betterment Act12 just
over 50 years ago. It was passed after several years of study, includ-
ing failed efforts to involve the federal government in its remedial
efforts to address the impact of the Depression upon Metis peoples
living in road allowance lands.13 No other provincial government,
before or since, has enacted special legislation of any form that is
directed toward aboriginal people per se except as part of a co-
ordinated initiative with Parliament,14 or in fulfilment of a compre-
hensive land-claim settlement.15 The provinces also did not enact
laws directed toward Indian reserves except as part of a joint
scheme.

On the other hand, provincial governments assumed that the
prevailing law would govern all aboriginal people even when living
off reserve, in the absence of federal law to the contrary. Thus, an
Indian could be elected a reeve like anyone else.16 In addition, the
courts on rare occasions stated that general provincial statutes could
apply on reserve.17

In addition, provincial legislation did single out Indians in par-
ticular so as to impose disabilities regarding provincial institutions.
For example, it was common to deny Indians explicitly the right
to vote in provincial elections.18 It is important to realize, however,
that these instances were limited both in number and in nature.
They involved usually one small provision or reference within an
overall statutory scheme that was otherwise clearly within the pro-
vincial sphere.

The aboriginal perspective throughout this first century of
Canada is not as well documented nor as clearly understood. Not
surprisingly, there are very few recorded instances of aboriginal
people litigating either to obtain clarity in the constitutional division
of powers or to foster direct provincial action. This lack of use of
the courts was in part induced by a statutory prohibition that ex-
isted for some time within the Indian Act,19 as well as by the negative
experiences before the Canadian judicial system as defendants in
criminal and wildlife harvesting proceedings. It is most commonly
suggested that the aboriginal people largely remained apart from
federal-provincial struggles while attempting as best they could to
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retain their lifestyle, economy, values, beliefs and communities in-
tact under their own governments and laws.

When external aid or intervention was sought, the requests were
directed toward awa or England. Without relying upon s.91(24) and
constitutional principles per se, it was the federal government that
was seen as the treaty-maker. It was considered responsible for the
policies, programs and functionaries that most directly affected the
lives of aboriginal people. The Crown in right of Canada was sup-
posed to be the protector of their land and their well-being. It was
thus to the Queen or her representatives, such as the Governor
General, that delegations, petitions, memorials and urgent appeals
were dispatched. On the other hand, provincial governments were
the source of pressure on their lands or in regulating the exercise
of the traditional economy. The provincial governments were more
likely to be viewed as representing the non-aboriginal society, while
the Government of Canada was the self-proclaimed trustee that was
expected to serve as the intermediary between these two worlds.

From the aboriginal perspective, the federal government gener-
ally failed miserably at meeting its mandate. It also was thoroughly
unsuccessful in meeting the objectives of assimilation or integration
that held sway for so many decades once the threat of armed in-
surrection disappeared. Yet its dominant presence went largely un-
challenged until the last 25 years. Thus, its broad authority under
s.91(24) was not the subject of dispute until the 1960s.

The Modern View

The decade of the 1960s was a turning point in the history of
the relationship between aboriginal people and the rest of Canada
in so many ways and for so many reasons. The decade began with
Prime Minister Diefenbaker's bold new initiative of prodding Par-
liament to pass the Canadian Bill of Rights.20 A new age was to have
dawned in which equality of opportunity for all was to be a political
and legal guarantee for Canadians. The civil rights movement in
the United States starting in the 1950s was forcing Canada to ex-
amine its own prejudices discretely, while nightly television news
coverage brought marches and sit-ins south of the border into living
rooms across the nation.

Somehow the second-class treatment and position of aboriginal
people in Canada rang a false note in the symphony that was to
accompany the Bill of Rights. Mr. Diefenbaker also moved then to
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extend the right to vote in federal elections to all aboriginal people.21

There was, however, far more to be done. Mr. Diefenbaker also
raised the profile of the North as our last great frontier. Both the
Indian Affairs Branch and Northern Development were later up-
graded to form a ministry. Major studies on Indian policies and the
position of aboriginal people in conflict with the law were initiated
by the minister of the new department. The Walpole Island First
Nation evicted its Indian agent on a one-year trial basis in 1965,
thereby proving that band councils could govern community affairs
on their own.22

Indian residential schools were closed across the country result-
ing in the sudden return of thousands of children to their families.
This generated major repercussions that are particularly relevant
to this study. Few communities possessed residential schools which
could be transformed into their own educational systems. Many
others did not receive schools either because of lack of funding or
because they were too small. As a result, local public schools were
called upon to accept large numbers of children from families who
did not pay school taxes. Federal-provincial agreements became the
primary mechanism through which the Government of Canada
provided money to pay tuition costs.

Another ramification of shutting down residential schools was
that many families were unable to cope with the return of their chil-
dren. With the large numbers of Indian children and youth on re-
serve, provincial social service agencies now had cause to apply
their standards of acceptable home life. As a result, thousands of
Indian children were apprehended by social workers and brought
within the child welfare system. This naturally increased costs to
provincial treasuries such that pressure was placed on the Depart-
ment of Indian Affairs and Northern Development to reimburse for
all expenses relating to status Indians. Certain provinces flatly ref-
used to provide child welfare services to reserve residents other
than in life and death situations, either because of the absence of
federal funds or because they saw this as a federal responsibility.
Federal-provincial agreements or commitments through exchanges
of letters ultimately obligated the Department to cover most or all
of the costs involved in delivering these services. However, resist-
ance and dissatisfaction continued.23

The federal view of s.91(24) throughout the 1960s and 1970s was
like looking down a long tunnel toward the light cast by the
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magnitude of this piece of jurisdiction—a light that seemed to
shrink but in fact was not changing at all.

During this period the federal government felt that it possessed
only a discretionary power to legislate and to provide non-statutory
benefits that were withdrawable at will. The Department of Indian
Affairs and Northern Development Act24 gave a mandate to the Minister
to govern the Yukon and Northwest Territories as well as to imple-
ment all obligations undertaken through the terms of the Indian Act.
The White Paper of 196925 demonstrated clearly the perception that
the Government of Canada could abolish its statutory obligations
by repealing the Indian Act and terminating all non-statutory ben-
efits and services it provided directly or through third parties.

The Supreme Court of Canada had, on several occasions,26 re-
jected any residue of the federal enclave theory The general judicial
abhorrence of a legal vacuum was evident as the Court concluded
that provincial legislation could apply to registered Indians both
on and off reserves in the absence of federal law to the contrary.
Section 88 of the Indian Act facilitated this reasoning by expressly
opening the door for provincial laws of general application to apply
to status Indians, although subject to several limitations (nor did
they apply in reference to reserve land itself). This section, which
was introduced as part of the major overhaul of the Indian Act im-
plemented in 1951, reads as follows:

88. Subject to the terms of any treaty and any other Act of the Par-
liament of Canada, all laws of general application from time to time
in force in any province are applicable to and in respect of Indians
in the province, except to the extent that such laws are inconsistent
with this Act or any order, rule, regulation or by-law made thereunder,
and except to the extent that such laws make provision for any matter
for which provision is made by or under this Act.

The federal government defined a much larger role for the prov-
inces. Not only were they to be the primary service delivery agent
for reserve residents, but they were to be prodded to pay part of
the costs. The Ontario and Quebec governments were the most will-
ing to adopt an active role, including the absorption of a significant
share of the total expenditures. Certain other provinces (e.g.,
Manitoba, Saskatchewan and British Columbia) were far less re-
sponsive to federal entreaties. The federal government also believed
that its obligations were generally limited to reserve borders. Any
federal activities beyond these territorial limits were defined as ex
gratia and restricted to band members still residing on reserve and
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those temporarily absent or in the process of changing their dom-
icile. Thus, all expenditures and responsibilities for off-reserve res-
idents (other than for specified time periods, or in the context of
specific programs such as post-secondary education, or those with
physical or mental handicaps requiring specialized assistance) were
left to the provinces. Most provincial and territorial governments
responded by treating off-reserve status Indians the same as all
other provincial residents, supplemented by the occasional special
program or small funding agency (e.g., the Native Citizens Branch
of the Ontario Ministry of Culture and Recreation or the First Cit-
izens Fund of the Government of British Columbia).

The federal view regarding the parameters of s.91(24) in relation
to Metis and non-status Indians also hardened. These groups were
defined officially as falling outside federal authority other than in
the territories. Ironically, they could and did receive special attention
as disadvantaged, migrating or multicultural peoples through the
Secretary of State and the Canada Mortgage and Housing Corpo-
ration. This was implemented as part of a broad federal initiative
designed to alleviate suffering and promote a more "Just Society/'
rather than as an aspect of even a discretionary authority pursuant
to s.91(24) regarding "constitutional Indians/' The earlier decision
of the Supreme Court of Canada in Reference re Eskimos27 was inter-
preted narrowly so as to address solely the position of the Inuit.
This conservative approach, however, was not uniformly followed
as the non-status Innu in Labrador were brought within the terms
of the Canada-Newfoundland-Native Peoples Agreements as early
as 1954, thereby assuring the provision of community infrastructure
needs by the province. The federal government usually paid 90 per
cent of the cost.

The great expansion in the public sector undertaken by all pro-
vincial governments in the 1960s increased the capacity of provincial
programs and services to accommodate aboriginal people, and fos-
tered a general desire to incorporate aboriginal residents within
these enhanced agencies. Although not all provinces were eager
to extend provincial programs to on-reserve residents, all were ame-
nable to treating off-reserve registered Indians the same as other
classes of aboriginal people. Special initiatives regarding this dis-
tinct population began to be implemented by the early 1970s
through unilateral provincial action or by virtue of federal-provincial
agreements. This occurred not only in the areas of education and
child welfare, but also in other fields, such as arts and crafts;

71



Aboriginal Peoples and Government Responsibility

criminal justice (primarily through native court worker or court
communicator services along with a few legal service clinics, jus-
tices of the peace and prison programs); some limited cultural and
oral history projects; drug and alcohol abuse efforts; special urban
assistance programs; and occasional employment training initia-
tives.

Attitudes also changed regarding the enforcement of provincial
laws. Although there was a sprinkling of court decisions before the
1960s making it clear that provincial legislation could apply to all
aboriginal people off Indian reserves, and that some statutes were
applicable on reserve, efforts to enforce non-criminal laws were spo-
radic. The decision to enforce provincial laws systematically, espe-
cially concerning wildlife harvesting, represented a significant de-
parture from past practice. The previous laissez-faire attitude was
jettisoned in favour of vigorous application of the law to make clear
that all people were being treated equally. Protecting provincial ju-
risdiction came to be seen as a political imperative, while longstand-
ing assimilative impulses were recast as positive efforts to promote
fairness for all.

The reaction of aboriginal people reflected concern and discord.
While the 1960s began with efforts to bring together Indian, Inuit
and Metis peoples into a common cause along with white sympa-
thizers, dissension and distrust was rampant by the end of the dec-
ade. The fight to repulse the 1969 White Paper provided a catalyst
for the development of organizations within each province and ter-
ritory to represent the objectives and aspirations of reserve resi-
dents, articulated in Ottawa by the National Indian Brotherhood.
The speedy success demonstrated by the withdrawal of the pro-
posed federal policy was exhilarating and empowering for the In-
dian leadership. Federal funding was provided at a heretofore un-
precedented scale for these organizations to meet, conduct research,
file land claims and lobby for change in federal policies, programs
and laws.28

This experience also fostered intense competition. Conflicts de-
veloped over land claimed by different groups; organizations fought
over obtaining federal funds; power struggles ensued for control
over these new associations; jealousies erupted over staffing deci-
sions; differences of political perspective (both in terms of main-
stream parties and organizational demands) flared. Due to numer-
ous internal reasons and the terms of federal funding criteria, a clear
dividing line was drawn between groups representing First Nations
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(then exclusively called bands) and the rest of the aboriginal pop-
ulation. The Department of Secretary of State later developed a spe-
cial branch to provide core funding for an association to pursue the
goals of the Inuit as well as for Metis and non-status Indian asso-
ciations in each province and territory. (Newfoundland was unique
in not having any registered Indians or reserves; initially only one
group in that province was created for the non-Inuit aboriginal pop-
ulation). The funding rules required each organization to represent
all Metis and non-status Indians within that province or territory,
thereby lumping together people that shared a common disadvan-
taged position but that sometimes had quite different objectives.
This difficulty would later be the partial cause of a split within the
Native Council of Canada and give birth to the Metis National
Council. Off-reserve status Indians were ignored altogether as it was
assumed that they would be represented by the band-based asso-
ciations, since they were virtually all members of a band some-
where. The fact that they may have lived away from their home com-
munity for many years or that they may even live in another prov-
ince was of no import.

The development of the federal claims process in 1969 regarding
specific claims, and in 1973 for comprehensive claims further mag-
nified the boundaries separating the groups.29 The Inuit were rec-
ognized as possessing aboriginal title and were accepted as coming
within the federal sphere as s.91(24) Indians. Thus, they were shif-
ted to the same side of the line as the First Nations. The Metis and
non-status Indians were excluded from pursuing both kinds of
claims, although the policy was later redefined in practice to allow
the Metis in the Northwest Territories and non-status Indians in
the Yukon to participate in the resolution of aboriginal title claims
as long as they joined with the relevant band-based organization.
Suddenly, the federal interpretation of its constitutional sphere had
even more considerable consequences.

As the decade progressed, the anger of First Nations over the
under-utilization of the federal legislative power grew. This sense
of dissatisfaction was fanned by the ever-increasing role of the prov-
inces, which was seen as a threat to the special relationship of reg-
istered Indians with the Queen as represented by the Government
of Canada. The refusal of federal policy-makers to extend the same
treatment to Metis and non-status Indians caused them to turn to
the rising level of interest displayed by provincial governments. The
response of the Inuit depended upon their specific circumstances.
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The Inuit of northern Quebec welcomed that province's willingness
to settle land claims and provide special legislation, services and
funding. The Inuit in the Northwest Territories were unaffected by
an expanding provincial role in aboriginal affairs, while the Inuit
in Labrador had been the beneficiaries of just such a provincial at-
titude since 1954. The differences in reaction, especially between
the southern First Nations on the one hand and non-status Indian
and Metis organizations on the other, tended to foster further dis-
sension.

Prime Minister Trudeau's bold plan to patriate the Constitution
represented a turning point in the relationships among aboriginal
groups, as well as in the federal-provincial-aboriginal triangle.30

POST 1982—IS THIS A NEW WORLD?

The political and legal situation has been altered dramatically,
and perhaps irreversibly, by the Constitution Act, 1982. However,
it has been exceedingly difficult for the non-aboriginal population
and their governments to respond to the fundamental changes
wrought by the new Constitution. Aboriginal issues have moved
from the periphery to one of the feature side stages in both the pub-
lic eye and the political arena. Although the First Ministers' Con-
ference (FMC) process on aboriginal constitutional matters gener-
ated few results in the final analysis (despite the concentrated en-
ergy and heat from 1982 to 1987), the elevation in media attention
to aboriginal issues during this period and subsequently has been
unparalleled in this century. The presence of aboriginal leaders at
an oval table surrounded by Minsters and First Minsters, with an
image of a rough parity in importance, significantly revised the per-
ceptions of both aboriginal and non-aboriginal people in Canada.

The former now expect and demand the attention of the country's
senior political representatives as negotiators on subjects pressed
upon them by Indian, Inuit and Metis associations. The general
public has also shifted its attitudes away from favouring pure in-
tegration, and from seeing aboriginal peoples as simply another eth-
nic group within the cultural mosaic of Canada—a perception
which would only permit aboriginal people to retain their heritage
for artistic reasons and public display. Instead, popular opinion
supports the concepts of self-government and land rights for this
distinct society within Canada. Rather than attacking the legitimacy
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of aboriginal demands and even their place alongside First Minis-
ters, or suggesting that this would lead the nation on the road to
Balkanization, setting a dangerous precedent for which all other
racial, religious and ethnic minority groups would clamber, the gen-
eral reaction has been to accept the unique status of the original
inhabitants of this country and pillory the federal and provincial
governments for their unwillingness to be more forthcoming.

Although virtually all Ministers were critical of the longstanding
unofficial FMC process being opened up to include aboriginal rep-
resentatives, their beliefs as individuals were affected considerably
by this five-year experience. During a matter of a few years, incre-
dulity shifted to resistance, which moved to guarded support on
the issue of aboriginal self-government. This development in think-
ing gave rise to the adoption of modest differences in approach re-
garding the ongoing programs and services which governments
continued to deliver to aboriginal people on a daily basis. A new
receptiveness existed for special initiatives in limited areas, as is
evident by the creation of Indian child and family service agencies
in many parts of the country.

On the issue of s.91(24), however, little changed. If anything,
the FMC experience heightened provincial concerns about the di-
lution of the federal mandate. The subject became heavily influ-
enced by a general strategy of the Government of Canada to restrain
the growth of the federal deficit through reducing the size of trans-
fer payments to the provinces in a variety of social service, post-
secondary education and economic development areas.

The federal position regarding s.91(24) has been extensively re-
vised since 1982 because of a number of influencing factors. The
scope for legislative action has now been declared to be narrow,
such that provincial co-operation is deemed to be required. The ra-
tionale for this new theory has not been clearly articulated. Al-
though some might suggest that the Charter of Rights and Freedoms
was the cause for this reduction in power, it appears that the pre-
vailing interpretation is that s.25 of the Charter will likely blunt a
full frontal attack on Parliament's legislative authority and the ju-
diciary would endorse the basic reasoning of the Supreme Court
of Canada a decade and a half ago in the Lavell case.31

Another explanation would be the effect of s.35(l) itself (i.e., that
the recognition and affirmation of "existing aboriginal and treaty
rights" reduce the room for federal action since Parliament cannot
enact statutes that in any way conflict with these rights). The federal
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Department of Justice, however, regularly asserts before Canadian
courts that s.35 has no such effect. A more likely answer may be
found as part of the generally enhanced desire for more amicable
relations with the provinces. The development of an expanded base
for delegated local government legislation for the Sechelt Band in
British Columbia demonstrates the change in federal philosophy
under the Mulroney Government; the legislation passed by Parlia-
ment32 provided more limited powers than those granted by the
Cree-Naskapi (of Quebec) Act33 and those for all First Nations proposed
in the Indian Self-Government Act of 1984. ̂  The Sechelt Act was also
designed in a way expressly to permit the legislature of British
Columbia to enact a compatible statute to which the Sechelt Gov-
ernment could opt in, so as to obtain further municipal powers.35

Part of the theory underlying this dual statute approach reflects a
restrictive opinion of s.91(24).

Another subtle change occurred in treaty-making. The compre-
hensive claims policy inaugurated in 1973 did not truly demand
the participation of willing provinces to negotiate aboriginal title
settlements. However, the current ownership of most unoccupied
land by the Crown in right of the province under s. 109 of the Con-
stitution Act, 1867, by virtue of the Constitution Act, 1930, or through
specific Terms of Union, did suggest that provincial co-operation
was necessary. With the advent of s.35, and especially after the
amendment adding ss.(3), the Government of Canada argued that
active provincial participation was essential in the negotiations and
in ratification of any agreements reached. The basis for this argu-
ment was the assertion that final settlements generated rights that
obtain constitutional affirmation, if not entrenchment, such that
they indirectly had the effect of amending the Constitution. Federal
officials argued that the government could not, and at the very least
would not, create new treaty rights operating within any province
without the express involvement and agreement of that provincial
government. Thus, the political agreement reached in Ontario re-
garding treaty negotiations in the late 1800s had become national
in scope and imperative in nature by the mid-1980s.

Tripartite action has become a major tenet in federal policy con-
cerning all aboriginal people, although differences still remain. The
Prime Minister announced during the 1985 FMC that he wished
to embark upon self-government arrangements for the Metis and
non-status Indians using a "bottom-up" approach. The subsequent
articulation of this policy required the provincial government to ini-
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tiate the negotiations by making a written request to the Minister
of Justice. In addition, it was up to the province to set the budget
for the participation of the aboriginal group, and the federal gov-
ernment would match the provincial contribution.

Tripartitism is not limited to the Metis and non-status Indians,
as the Government of Canada has actively sought provincial in-
volvement in issues affecting on-reserve Indians and the Inuit. At
one stage the federal Minister declared in effect that provincial par-
ticipation was essential concerning the Inuit south of the 60th par-
allel, as well as for status Indians off-reserve as they were outside
exclusive federal responsibility. Although this statement was later
revised, and provincial participation has not been compulsory, the
thrust of federal policy in policing, child welfare, education, treaty
land entitlement and other areas has concentrated upon achieving
tripartite agreements in which the province would bear a share of
the burden.

One aspect of the federal position has softened concerning non-
status Indians. Major changes were introduced to the registration
criteria through amendments to the Indian Act in 198536 that may
result in over 100 000 people of Indian ancestry moving across into
the status side of the dividing line. Although the reasons for this
dramatic move included the coming into force of the Charter and
Canada's international reputation being tarnished by the United
Nations Human Rights Committee's decision in the Lovelace case,37

the constitutional basis for the legislation was grounded in s.91(24).
In other words, the Government of Canada asserted that it had the
jurisdiction to expand the definition of what constituted a legal In-
dian because of its authority over constitutional Indians. The Metis,
however, remained beyond the pale—as did many thousands of
non-status Indians who still could not fit themselves within the
"new and improved" registration criteria.38

A final variable, which will be discussed in more detail below,
is the reluctant acceptance of a fiduciary role imposed upon the
Minister of Indian and Northern Affairs by the Supreme Court of
Canada in Guerin v. The Queen.39 The initial federal reaction to the
Court's decision in late 1984 was panic. This was replaced within
a few months by a belief that the Department of Indian Affairs and
Northern Development had to intensify governmental control over
accountability demands from First Nations in order to prevent new
instances in which the Crown's agents were breaching this fiduciary
obligation. At the same time, the official policy favoured Indian
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self-government, the transfer of more responsibility directly to First
Nations, and the downsizing of the Department of Indian Affairs
and Northern Development so as to reduce federal expenditures
and comply with the overall policy platform of the Conservative
Party regarding the size of the public service as a whole.

The provinces' perspectives became more diverse on several fac-
ets of this field. Concerns over federal cost-cutting and off-loading
began to dominate provincial thinking more and more during the
1980s. It became financially attractive to assert ever more vigorously
that the federal government had a broad mandate under s.91(24)
and that this authority encompassed all aboriginal people. Alberta
stood alone in maintaining that the Metis were not subjects for fed-
eral power, in order to defend that province's authority over the re-
maining Metis settlements. Quebec was also not anxious to see any
expansion in federal influence within its provincial borders; how-
ever, it generally preferred not to partake of these debates.

In practice, the provinces pursued a less homogeneous philos-
ophy. The habits and beliefs of the 1970s have proved to be quite
enduring. The on-reserve/off-reserve dichotomy has remained very
much a driving force in provincial thinking. Some provinces con-
tinue to argue that they have no authority whatsoever on-reserve
in their own right, but merely can be involved upon request on a
fee-for-service basis. Other provinces suggest that they have a right-
ful role to play, but solely by virtue of the existence of s.88 and the
exercise of their own discretionary power. A few believe that they
share a responsibility to on-reserve communities with the Govern-
ment of Canada.

In the off-reserve setting, no provincial government has sug-
gested that it is without power or jurisdiction. The debate has
ranged between one position—that suggests the provinces have
exclusive legislative jurisdiction with the federal government bear-
ing financial obligations, the magnitude of which is the subject of
negotiation—to an assertion that the entire field should be shared
both in terms of legislative and financial responsibilities.

There has been nothing approaching a uniform position on the
aboriginal side, although there have been striking instances of sol-
idarity among almost all groups. The drive for self-determination
minimized the calls for federal legislative action in a substantive
sense. First Nations and tribal councils instead began to seek a fed-
eral occupation of the field followed by a withdrawal. The concept
underlying this strategy is that traditional or contemporized Indian

78



Government Obligations, Aboriginal Peoples

law would fill the so-called legal vacuum, thereby expanding the
authority of the First Nations' governments. In effect, the federal
enclave theory would be revamped and restored such that provincial
law would be effectively ousted by the federal presence in specific
subject areas, and could not re-enter in the wake of the federal with-
drawal.

A more satisfactory approach for some is to achieve a constitu-
tional amendment recognizing the inherent right of self-government
as a continuing vestige of the sovereign status of the original rulers
of the land. This, of course, requires support from Parliament as
well as seven of 10 provincial legislatures. Not only is this anathema
to some of the First Ministers, but many of the Indian supporters
of this objective reject any role for the provinces in the amendment
formula when it comes to approving this right. Other Indian leaders
who favour constitutional recognition of the inherent right to self-
government are prepared to take a long-term perspective, in which
they will continue their efforts to persuade a sufficient number of
First Ministers to endorse such an amendment.

While virtually all First Nations regularly reaffirm the special re-
lationship they possess with the Crown in right of Canada, there
is a clear division of views regarding the proper role for the prov-
inces. While a few wish no contact whatsoever, many are entering
into tripartite arrangements. A growing number of First Nations
are also negotiating straight bilateral agreements with provinces as
well as "double bilateral" ones, in which the First Nation has a direct
agreement with the provincial government and a separate yet com-
patible one with the federal Department of Indian Affairs and
Northern Development.

The drive for expanded autonomy has generated a concomitant
lessening of the desire to define the Department of Indian Affairs
and Northern Development as guardian and trustee. On the other
hand, the Guerin case has raised the profile of the fiduciary obli-
gation in the political arena in a way that may appear to contradict
a push for enhanced self-determination. It has become an added
club in the arsenal that consisted of aboriginal and treaty rights be-
fore, and is used to pressure the federal government to act in ac-
cordance with policies promoted by First Nations' leaders. The ac-
tual resolution of this contradiction remains below the surface of
the debate and as of yet, can only be dimly seen.

The other aboriginal groups do not have as many cards to play
in this high-stakes poker game. They have yet to be accepted by
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the Government of Canada as being the beneficiaries of either a spe-
cial relationship or a fiduciary obligation. They also do not possess
a significant faction that might be labelled "hardliners" when it co-
mes to dealing with provincial governments or in aggressively pur-
suing a sovereignty position. Therefore, they willingly solicit bilat-
eral arrangements with provinces and tripartite agreements includ-
ing the federal government.

SECTION 91(24) AND THE FIDUCIARY
OBLIGATION

The fiduciary concept is closely related to the law of trusts, al-
though there are some important distinctions.40 One becomes a fi-
duciary in relation to another person by holding a special expertise
(e.g., as a stockbroker, financial advisor or lawyer); or through ac-
quiring property of another subject to particular obligations (e.g.,
for its protection); or because of a special relationship between the
parties. The essential concept has been described by Professor
Weinrib in these terms:

[Where there is a fiduciary obligation] there is a relation in which the
principal's interests can be affected by, and are therefore dependent
on, the manner in which the fiduciary uses the discretion which has
been delegated to him. The fiduciary obligation is the law's blunt tool
for the control of this discretion.41

Later he states that "the hallmark of a fiduciary relation is that the
relative legal positions are such that one party is at the mercy of
the other's discretion/'42 After quoting these passages, Mr. Justice
Dickson went on to say in Guerin v. The Queen:

I make no comment upon whether this description is broad enough
to embrace all fiduciary obligations. I do agree, however, that where
by statute, agreement, or perhaps by unilateral undertaking, one party
has an obligation to act for the benefit of another, and that obligation
carries with it a discretionary power, the party thus empowered be-
comes a fiduciary. Equity will then supervise the relationship by hold-
ing him to the fiduciary's strict standard of conduct.43

The courts have only been articulating this doctrine over the past
two decades (although its roots are centuries old), and in so doing
they have been drawing a distinction between it and the position
of express and constructive trustees, who form a particular class
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of fiduciaries. Analogous to the doctrine of unjust enrichment, the
judiciary has stated that neither the list of fiduciaries is closed nor
the scope of the obligations incurred. The law has intentionally ev-
olved in a way that has placed a premium upon maintaining flex-
ibility in the application of fiduciary obligations, so as to accommo-
date new situations that arise in the pursuit of achieving equity and
justice.

When it comes to applying this concept in relation to aboriginal
people, many uncertainties arise. The Supreme Court of Canada
was divided in the Guerin case on several points. Due to illness,
Chief Justice Laskin did not participate in the decision, leaving a
bench of eight to render judgment. Mr. Justice Estey wrote a de-
cision in which he concurred in the result but did so relying on ag-
ency principles with only minimal comments upon the contents of
the other judgments. Mr. Justice Dickson wrote the leading decision
on behalf of three other justices; however, it did not truly reflect
a majority opinion (i.e., for it represented the opinion of four of
eight judges only). It was he who concluded that the Crown un-
dertook a fiduciary obligation which was actionable when it was
breached. Madam Justice Wilson (on behalf of two concurring
judges) asserted that a trust had been created, the terms of which
had been violated by the conduct of the Department of Indian Af-
fairs and Northern Development officials in handling the condi-
tional surrender of on-reserve land for a golf course by the
Musqueum Band of Vancouver.

Although the Dickson view has received most of the scholarly
comment44 and has been accepted as the prevailing law in subse-
quent cases,45 one should realize that the Supreme Court has not
resolved this conflict. The Wilson position can also still be argued
to be a correct statement of the law. The subtleties of this debate,
and the precise reasoning of the Court in the Guerin case, go beyond
the scope of this chapter. Instead, it will be used as the point of
departure to identify a number of questions left unresolved by the
courts to date, and as a source of speculation for possible develop-
ments in the future.

Although we now know that a fiduciary obligation (or trust) ex-
ists, we are unsure who qualifies as beneficiaries under this rela-
tionship. It is obvious that bands recognized under the Indian Act
are in this position as collective entities, but does the relationship
also extend to individual band members? A strong argument could
be made that they do so benefit, at least concerning trust account
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funds held for them personally and administered by the Depart-
ment of Indian Affairs and Northern Development. Could individ-
uals also sue the Crown in right of Canada for their personal losses
as members of a band when its collective proprietary assets are im-
properly diminished? Does the relationship extend to encompass
services, as opposed to personalty or realty, provided to band mem-
bers on an individual basis, for example, regarding health care or
post-secondary education? We also do not yet know if the federal
government has fiduciary obligations in relation to unrecognized
Indian bands, to the Inuit, the Metis or non-status Indians.

The majority of the Supreme Court does appear to have endorsed
the view expressed by Mr. Justice Dickson that the "interest of an
Indian band in a reserve rather than with unrecognized aboriginal
title in traditional tribal lands ... is the same in both cases/'46 Thus,
he observed that the Indian "interest in their lands is a pre-existing
legal right not created by Royal Proclamation, by s. 18(1) of the Indian
Act, or by any other executive order or legislative provision/'47 This
approach views aboriginal title at common law as equivalent to the
Indian interest in reserve lands, although certain special benefits
are attached to reserve lands which are also subject to a separate
management scheme pursuant to the terms of the Indian Act.48 This
position can give rise to an argument that the fiduciary obligation
extends to other aboriginal groups.

Dickson and Wilson JJ. both rejected the existence of an enforce-
able trust with respect to unsurrendered reserve lands. It appears
arguable, however, that some other form of equitable obligation may
exist. Madam Justice Wilson spoke of a fiduciary obligation existing
over reserve lands that is not crystallized until a surrender is made
to the Crown. Mr. Justice Dickson is at some pains to declare that
aboriginal title alone is insufficient to create this special relationship.
He puts it this way:

The fiduciary relationship between the Crown and the Indians has
its roots in the concept of aboriginal, native or Indian title. The fact
that Indian bands have a certain interest in lands does not, however,
in itself give rise to a fiduciary relationship between the Indians and
the Crown. The conclusion that the Crown is a fiduciary depends upon
a further proposition that the Indian interest in the land is inalienable
except upon surrender to the Crown.49

The restraint on the alienability of aboriginal title is thus a central
element to his reasoning. This restriction has been developed by
the common law and elaborated in all instances in which aboriginal

82



Government Obligations, Aboriginal Peoples

title has been discussed regarding a specific group. Inalienability
has been held to apply as well to the Inuit interest in land,50 and
would presumably be present in any case in which a Metis or non-
status Indian group was declared to possess aboriginal title.

Although both Dickson and Wilson JJ. fastened upon the surren-
der provisions of the Indian Act, the former suggests that this is a
descendant of a responsibility first taken upon itself by the Crown
in the Royal Proclamation of 1763. It would be possible for a court
to conclude in the future that traditional lands of any aboriginal
group that are subject to aboriginal title will give rise to fiduciary
duties on the Crown when the lands are surrendered pursuant to
the Royal Proclamation procedure (if it still exists after the Ontario
Court of Appeal decision in the Temagami case51), or through some
other mechanism such as the comprehensive claims procedure. It
is possible that the relationship may exist in general, but not create
enforceable duties until aboriginal rights are being surrendered,
expropriated, extinguished or otherwise violated.

Thus, we are unsure as to who benefits, when the obligation be-
comes operational, precisely how it arises, and what lands or other
objects fall within its net. We are also uncertain as to who is the
fiduciary. The initial assumption was that s.91(24) did not create
any fiduciary obligations but served merely to designate the Gov-
ernment of Canada as the fiduciary. Even this early belief did not
answer the question as to whether it was the Minister of Indian and
Northern Affairs who obtained this fortunate position alone, or if
he or she shared it with the other members of the Executive Branch.

Professor Bartlett has argued that the obligation attaches to the
Crown rather than to any individual minister, which is a view that
I share. He also stated that:

It is suggested that the Crown in right of Canada and in right of the
Province may both be liable for breach of the fiduciary obligation in
the event of the non-fulfillment of conditions attached to a surrender.
Liability vests, of course, in the Crown, not merely the Crown in right
of Canada or Crown in right of the Province. The liability of the Crown
in right of Canada arises per se from the non-fulfillment of the con-
ditions attached to the surrender in spite of the assurances and prom-
ises made by the Crown in right of Canada. The liability of the Crown
in right of the Province arises upon its failure to perform its fiduciary
obligation, by ensuring that the conditions of surrender are met.32

Although he provides no explanation for this statement, he is
probably relying upon the fact that it is the provincial Crown which
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benefits from the surrender, at least when the land is for sale, in
that its underlying title becomes complete with the disappearance
of the burden of the Indian interest. Although there is no case law
on this point, and the Supreme Court in Guerin was only dealing
with a claim against the federal government, the judgments do not
imply a limitation of the duty to the Crown in right of Canada alone.
It is perhaps easier to understand this shared responsibility when
it is recalled that the Court did not distinguish between reserve and
non-reserve lands such that the fiduciary obligation could crystal-
lize upon the surrender of either.

The Supreme Court has also left us wondering what is the scope
of remedies available when a duty has been breached by a fiduciary.
Damages clearly can lie, as the Court restored the trial judgment
of $10 million plus post-judgment interest. Presumably, a declar-
atory order would also always be available. Does a wronged ben-
eficiary have the ability to obtain an injunction to block an antic-
ipated breach? Can an accounting be demanded for the proceeds
of the sale or lease of any assets? Can the fiduciary be ordered to
return assets still in the Crown's possession or purchase equivalent
ones? The sole guidance one can glean from the Guerin decision em-
anates from Mr. Justice Dickson's references to the validity of
making analogies with the principles of trust law on several occa-
sions. This suggests that all remedies available against a private
trustee who is in breach should exist in favour of the aboriginal ben-
eficiary. It is hard to imagine, however, that our courts would direct
a fiduciary who is also a lawmaker to legislate in a certain way to
avoid making, or to rectify a breach of such an obligation.

It must also be remembered that the Supreme Court was dealing
with a conditional surrender that was conducted in 1957. As such,
the impact of the Constitution Act, 1982 was not an issue even though
the Court delivered its judgment in late 1984. Has the new Con-
stitution altered this legal position? I think that it has. Far from elim-
inating this fiduciary obligation, it is possible to assert that this duty
has been recognized as a component of "existing aboriginal and
treaty rights" within s.35(l). The language of the judgment ground-
ing this obligation in aboriginal title and its inalienability except
to the Crown suggests that it is an aspect of aboriginal rights that
clearly "existed" in 1982. It is also possible that many treaties are
analogous to the surrender that was before the Supreme Court, at
least when they involve land cessions, such that the Crown has un-
dertaken to act as a fiduciary in fulfilling the promises made in these
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treaties. The position of peace and friendship treaties is less certain,
in that the commitments made by the Crown are less susceptible
to being characterized as fiduciary obligations.

It would also logically follow that this relationship would come
within the parameters of the shield created by s.25 in reference to
the rest of the Charter of Rights and Freedoms. It could again be char-
acterized as an aboriginal right, a treaty right, or as falling within
the undefined category of "other rights and freedoms" within s.25.
This position is further buttressed by the import placed on the Royal
Proclamation of 1763, which is specifically identified in s.25(a), by
Mr. Justice Dickson in the Guerin case.

There is, of course, a contrary view that would suggest that no
fiduciary obligation has any legal significance, if it even exists at
all, until it is crystallized by a surrender pursuant to the terms of
the Indian Act. This opinion would hold that the duty is not an as-
pect of aboriginal title or aboriginal rights per se, but rather is cre-
ated in recognition of that special interest in land. In other words,
it flows from aboriginal title but is not an incident of that proprietary
interest. Furthermore, it only comes to fruition when the Crown
makes particular commitments pursuant to the terms of a specific
surrender, such that the fiduciary obligation is not captured by any
of the language used in either s.25 or s.35(l).

The decisions of Dickson and Wilson JJ. do not give clear direc-
tion on this point. There are passages that could be cited which
provide ammunition for each position. It is clear, however, that the
Crown cannot seek to defend its position by relying solely upon
the precise terms of any surrender, as Mr. Justice Dickson stated:

While the existence of the fiduciary obligation which the Crown owes
to the Indians is dependent on the nature of the surrender process,
the standard of conduct which the obligation imports is both more gen-
eral and more exacting than the terms of any particular surrender.33

If the fiduciary relationship has been "recognized and affirmed"
as "existing aboriginal and treaty rights" within s.35(l), then what
are the possible implications? It would likely mean that any attempt
expressly to eliminate fiduciary obligations by statute would be un-
constitutional. Further, any attempt to amend s.25 or s.35(l) so as
to exclude this obligation from their scope would be legally possible,
although perhaps not attractive in political terms. Such a move
would also obviously trigger s.35.1, resulting in the need for the
Prime Minister to convene a FMC to debate the draft resolution.
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Whether Parliament may amend the Indian Act so as to alter pro-
visions that have an impact on this duty depends on the ultimate
judicial interpretation of the impact of s.35(l). The question is
whether this section only recognizes the status quo in which Par-
liament is free to revise the Indian Act at will, while overriding ab-
original and treaty rights through general legislation; or does Part
II signal an alteration of the prior jurisprudence such that, at the
very least, it protects those rights which have survived from further
diminution or regulation, if s.35 does not restore them to their orig-
inal vigour. We must await the outcome of cases like Sparrow v. The
Queen54 before we have any final judicial guidance on this point.

Can the federal government transfer this fiduciary obligation to
the provinces? My initial reaction is negative, based on analogies
with the private law of trusts and fiduciaries, in the absence of ex-
press consent by the beneficiaries of the obligation. However, this
may be possible because of the unique nature of the relationship.
The obligation attaches to the Crown directly such that it could be
argued that a transfer from one sovereign representative of the
Queen to another generates no change in substance to the content
of the obligation nor to the nature of any remedies for its breach,
so that the position of the beneficiary is unaffected. After all, this
situation is sui generis, and it would be difficult to imagine that the
Canadian judiciary would wish to assert the right to sanction such
a transfer as they do when a sole trustee retires or dies without an
express power of choosing a successor.

Can the federal government share this fiduciary obligation with
a province? I agree with Professor Bartlett in concluding that in cer-
tain circumstances both the Crown in right of Canada and the
Crown in right of the Province are fiduciaries, although their precise
duties may differ.

Can the Government of Canada eliminate its role as a fiduciary
with the consent of its aboriginal beneficiaries? I would again draw
a parallel with the common law and conclude that this is possible.
Any trust or fiduciary obligation can be terminated when the ben-
eficiary agrees, so long as this party has full knowledge of the con-
sequences of this action. One aspect of the private law which may
give rise to some concern is that termination cannot occur without
judicial approval when the rights or interests of infants and the un-
born are involved. Since aboriginal people usually acquire their par-
ticipation in collective rights upon birth, it is possible that a court
might conclude some day that adults are unable to consent to the
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extinguishment of this fiduciary relationship on behalf of their mi-
nor children and generations yet to come into existence.

The uncertainty surrounding these questions indicates that one
can expect significantly more litigation. The U.S. courts have been
elaborating a federal-Indian trust doctrine for over a century and
a half, yet there are still many unresolved issues. We can hardly
expect to settle them all in one or a handful of lawsuits.

It is also possible that the fiduciary relationship in conjunction
with s.35 may have an impact upon s.91(24). It may create a more
proactive obligation on the Government of Canada in which it must
seek to "affirm" aboriginal and treaty rights through suitable
means. Although legislative action may not be imposed, executive
action might take place. For example, a court might declare that it
is a violation of s.91(24) responsibility and a breach of a fiduciary
obligation for the Department of Indian Affairs and Northern De-
velopment to refuse to negotiate comprehensive land claims with
more than six aboriginal groups at a time, thereby causing a backlog
for decades. Likewise, it could be a similar violation to fail to resolve
expeditiously the presence of hundreds if not thousands of specific
claims regarding reserve lands.

This intersection of two constitutional provisions and a private
law concept derived from equity could result in a more proactive
fiduciary obligation on the federal government to deal more exten-
sively with the needs of Metis and non-status Indian people. Is it
a breach of a fiduciary obligation for the Government of Canada
to refuse to protect even the alleged rights to land of the Metis, if
they are in fact beneficiaries of such a relationship? Would it be a
violation of duty for the Attorney General of Canada to intervene
to oppose a land claim of an aboriginal group that is brought only
against a provincial government?

In other words, even if s.91(24) provided a discretionary power
to legislate prior to 1982, it still possessed within it a restraint not
to violate aboriginal interests as part of mandatory fiduciary duties
once those duties had become concrete in a given situation. It is
conceivable that as a result of the Constitution Act, 1982, the former
discretionary authority has been slightly transformed so as to be
subject to some active duties. The nature of these obligations might
be similar to those imposed upon a trustee regarding the necessity
to take action to preserve and protect trust assets, as well as to main-
tain the beneficiary at an appropriate standard of living.
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Could it ever extend further to include an obligation to legislate?
Such a proposition would be idiocy bordering on heresy within a
Diceyan view of parliamentary supremacy. Nevertheless, our world,
including our constitutional law and structure, has fundamentally
changed in a way that we could not have ever imagined only 20
years ago. It is thus unwise to preclude the possibility of further
dramatic and surprising changes in our jurisprudence in the future.

Finally, what of the Charter itself? Section 15 is already having
a significant effect upon our legislation and on societal thinking.
It probably will not obstruct special federal and provincial legislation
or programs as long as they can be defined as reaffirming the iden-
tity and promoting the advancement of aboriginal people.

In addition, s.!5(l) imposes obligations on governments of a
non-fiduciary nature that cannot be ignored. This could require
provinces, such as Saskatchewan, to deliver services on reserves that
have been previously refused on the basis that it was a federal re-
sponsibility. This could create an interesting new possibility for a
federal government anxious to offload some of its financial burdens.
The Department of Indian Affairs and Northern Development could
reduce its contribution or refuse to pay at all for programs and ser-
vices provided on reserves, and then turn around and sue the prov-
inces for failing to provide equal benefits to those available for other
provincial residents. Perhaps it will be the provincial governments
that will argue for a broad interpretation of fiduciary obligations
regarding aboriginal people. Odder things have happened. After
all, 100 years ago the Government of Canada was in court asserting
that aboriginal title was the same as the fee simple interest in prop-
erty law, while the troops left Toronto to crush the Riel Rebellion.
Politics uses law as a tool in making strange bedfellows.

Thus, we can anticipate much uncertainty, extensive arguments,
frequent litigation and unusual developments in these issues over
the next few years. The future will not be dull.
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CHAPTER 4

FISCAL ARRANGEMENTS FOR
ABORIGINAL SELF-

GOVERNMENT
David C. Hawkes
Allan M. Maslove

INTRODUCTION

Fiscal arrangements for aboriginal self-government are not hy-
pothetical or abstract matters. At this very moment, negotiations
are proceeding with regard to the appropriate type of fiscal arrange-
ment for different forms of self-government. Fiscal arrangements
are already in place for the James Bay Cree and Naskapi, for the
Northeastern Quebec Inuit, as well as for the Sechelt peoples in Brit-
ish Columbia. In addition, alternative funding agreements continue
to be negotiated between the Department of Indian Affairs and
Northern Development and Indian band governments. Community
self-government negotiations, which are now at the framework-
proposal and agreement stage, are underway in over forty commu-
nities. In the next few years a sustained effort is anticipated to
achieve constitutional recognition for aboriginal self-government;
as a result, policy development with respect to the accompanying
fiscal arrangements is required now.

Federal negotiations to date appear to have been driven largely
by considerations of the specific public functions in question and
by the constraints of ministerial responsibility. Block funding to
band governments has fallen into non-federal financial areas or
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where federal interests are more relaxed. However, such an ap-
proach lacks an appreciation of the forms of aboriginal self-
government that will be implied by these arrangements. This chap-
ter provides the necessary perspective from which to view fiscal
negotiations. It also develops a policy framework to link fiscal ar-
rangements negotiated between the governments and aboriginal
communities to the emerging arrangements for aboriginal self-
government.

The underlying premise of the essay is that three sets of consid-
erations are (or should be) linked in exploring these issues. The first
is the aboriginal self-government arrangement or model, specifically
the amount of local autonomy the arrangement embodies. The sec-
ond is the form of the fiscal arrangements which must support and
be consistent with the self-government provisions. The third set of
factors, which is more in the nature of a background consideration
or constraint, is the level of community development (economic and
political or administrative) into which these arrangements are to
be introduced.

The chapter is divided into seven main sections. Following this
introduction, we discuss several important aspects of government-
aboriginal relations that condition both self-government and fiscal
arrangements, including constitutional issues and the question of
ministerial responsibility. The third section deals with the respec-
tive responsibilities of the federal and provincial governments to
the aboriginal peoples, and with their intergovernmental relations.
The fourth section presents a conceptual framework for the design
of fiscal arrangements and offers typologies of the three basic sets
of considerations. In the fifth section, the principles for fiscal ar-
rangements are elaborated, as are the interrelationships (trade-offs)
among them. The sixth section applies the framework to self-
government without a land base. The final section develops some
of the major conclusions that emerge from the analysis. In the Ap-
pendix, several existing and proposed self-governing arrangements
are briefly summarized within the context of the three sets of pri-
mary considerations discussed in the chapter.

FEDERAL-ABORIGINAL AND PROVINCIAL-
ABORIGINAL RELATIONS

To develop a policy framework for fiscal arrangements and ab-
original self-government, it is important to place the topic in its
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larger context—the Canadian federal system. Key aspects of the
relationship between aboriginal peoples and Canadian govern-
ments, aspects which bear upon this policy framework, are legal,
constitutional and intergovernmental. It is impossible to under-
stand the fiduciary, or trust, relationship, and its impact upon min-
isterial responsibility, without knowledge of aboriginal rights and
the Crown. Recent constitutional changes, such as the newly en-
trenched Canadian Charter of Rights and Freedoms, affect the obliga-
tions of federal and provincial governments toward aboriginal peo-
ples. These obligations, in turn, are brought to bear upon the roles
and responsibilities of federal and provincial governments, a situ-
ation which leads to the crucial subject of federal and provincial
financing of programs and services for aboriginal peoples in
Canada. It is to this larger context that we now turn.

Aboriginal Rights and the Crown

The legal root of aboriginal rights lies in the right of aboriginal
title, the relationship to land of the indigenous inhabitants of this
country. The existence of aboriginal title as an independent legal
interest in land predates the Royal Proclamation of 1763 (aboriginal
lands were not taken in conquest nor, except through the treaty
process, voluntarily surrendered). This, combined with the British
Crown's undertaking in the Proclamation (and in subsequent leg-
islation) of a responsibility to protect Indian interests from exploi-
tation, gives rise to the fiduciary relationship (that of trust, as in
a guardian or a trustee) in relation to land dealings. It is important
to note in this regard that the Indian interest in land is an independ-
ent legal interest, and not a creation of either the legislative or the
executive branches of government.

This is the import of the Supreme Court decision in the Guerin
case in 1984.l The Court found the Crown liable if it fails in its per-
formance of its fiduciary duties (the case involved the lease of re-
serve lands). Brian Slattery commented upon the implications of
the decision for federal and provincial governments. Since aborig-
inal title is a legal right that can be extinguished only by native con-
sent (or, in Slattery's view, by legislation although this appears to
be clearly at odds with the main thrust of the Guerin decision), the
burden of proof shifts to federal and provincial governments. They
must show that aboriginal land rights were lawfully extinguished
in the past, or acknowledge their continuing existence. Where the
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rights were wiped out by legislation, the decision implies that com-
pensation should have been paid.2

In reviewing the Crown's historical relationship with aboriginal
peoples, Slattery provides the following summary. The Crown, in
offering its protection to aboriginal peoples, accepted that they
would retain their lands, as well as their political and cultural in-
stitutions and customary laws, unless the terms of treaty ruled this
out or legislation was enacted to the contrary. Aboriginal groups
would retain a measure of internal autonomy, allowing them to gov-
ern themselves, subject to the overriding authority of Parliament.3

Local law was held to remain in force in the absence of Acts to the
contrary. In return, aboriginal peoples renounced the use of force
to defend themselves and were required to maintain allegiance to
the Crown, to abide by her laws and to keep the peace.

It should be noted that opinion on the interpretation of the Guerin
decision is not unanimous and that some would disagree with Slat-
tery's analysis. In a sense, the Slattery interpretation presents a
worst-case scenario with respect to the decision's impact upon ab-
original self-government and ministerial responsibility. For pur-
poses of argument, however, temporarily adopting Slattery's inter-
pretation should not cause the reader any problem since the Guerin
decision appears to have had no negative consequences regarding
ministerial responsibility, self-government and fiscal arrangements.

Ministerial Responsibility

Concern has been expressed that the trust responsibility could
limit the federal government's options with respect to self-
government and fiscal arrangements. The worry is about the rela-
tionship among the fiduciary responsibility, ministerial responsi-
bility and financial accountability, and flows, in part, from a par-
ticular interpretation of the Guerin decision. The more autonomous
that self-government arrangements and Indian-federal government
fiscal arrangements become, the less influence and control the min-
ister and department will have over the conduct of Indian govern-
ment programs and services. The fear is that this system could leave
the minister and the department exposed to a Guerin-style chal-
lenge, should the newly self-governing Indian communities fumble
their new responsibilities. If, in the unlikely situation that an Indian
government goes bankrupt, or is unable to deliver basic services
after becoming self-governing, is the minister or federal government
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responsible, or has the minister defaulted in his fiduciary duty?
Those who answer these questions in the affirmative, base their

argument on the Guerin case in which the Minister was found to
be negligent in fulfiling his fiduciary responsibility with respect
to the lease of Indian lands in British Columbia. Officials from the
Department of Indian Affairs and Northern Development, in their
capacity as trustee of Indian lands, entered into a lease arrangement
with a third party which was economically disadvantageous to the
Indian band in question. Although aware of the negotiations, the
Indian band was not informed or involved in the negotiation of the
lease arrangement and discovered only later that they had been
poorly served by their trustees. The court action was initiated there-
after.

In our view, the Guerin situation is not analogous to that which
would prevail with Indian self-government and the corollary fiscal
arrangements. The situations are different in several respects. First,
these arrangements will be entered into with the consent of the In-
dian people concerned and will require community ratification.
Second, these arrangements are being requested by Indian people
and are designed to provide a greater measure of self-determination
to Indian people. This, arguably, is the proper exercise of the fidu-
ciary responsibility of the federal government. Finally, in entering
into self-government and fiscal agreements, the minister is devolv-
ing such responsibilities as are covered by the agreements to the
people themselves. With self-government comes responsibility and
accountability to the community.

This is not to say that if a disaster occurs, the minister will not
receive a call. But, in a sense, it would be "politics as usual" in such
a case. It would be similar to a situation in a single industry town
where the only industry closes (e.g., Uranium City in Saskatche-
wan) or to a situation in which an entire community is flooded.
In these situations, the federal government has responded, although
the discretion to do so rests with the government.

The Impact of the Canadian Charter of Rights and Freedoms

The impact of the Charter on aboriginal peoples and federal-
provincial relations is only now beginning to become clear. Oddly
enough, much of the clarity has come not through the discrete
issue of aboriginal rights, but through a court case involving the
public funding of separate schools in Ontario. Bill 30 proposed
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amendments to the Ontario Education Act which, among other ef-
fects, would extend full public funding for Roman Catholic separate
schools. At issue was the application of the Charter's new constitu-
tional rights of equality and freedom of religion upon the provisions
of s.93 of the Constitution, which permitted provinces to legislate
unequally in order to give effect to the "powers, privileges and du-
ties" of separate schools at the time of Confederation.4

In its ruling on the case, the Supreme Court rendered a decision
which spoke to the relationship between individual and collective
rights, and how they do co-exist in Canada.

Collective or group rights, such as those concerning languages and
those concerning certain denominations of separate schools, are as-
serted by individuals or groups of individuals because of their mem-
bership in the protected group. Individual rights are asserted equally
by everyone despite membership in certain ascertainable groups. To
that extent, they are an exception from the equality rights provided
equally to everyone.5 [Emphasis added]

It was never intended...that the Charter could be used to invalidate
other provisions of the constitution, particularly a provision such as
section 93 which represented a fundamental part of the Confederation
compromise.6

Moreover, the Court drew an analogy between s.93 and s.91(24),
the section of the Constitution relating to "Indians and lands re-
served for the Indians".

In this sense, section 93 is a provincial counterpart of section 91(24)
(Indians and Indian land) which authorizes the Parliament of Canada
to legislate for the benefit of the Indian population in a preferential, dis-
criminatory, or distinctive fashion vis-a-vis others.7 [Emphasis added]

The implication of this interpretation is that s.91(24) does not au-
thorize legislative discrimination which harms Indians, but only
that which is preferential to them.8

The Bill 30 case sheds light on two aspects of the relationship
between aboriginal peoples and Canadian governments. First, it
provides support for the view that some group or collective rights
have protection from an attack by liberal individualism. Second,
it strengthens an interpretation of s.91(24) as a political and legal
relationship of trust and honour (further arguments supporting this
interpretation are made in the next section). It notes that this section
draws a distinction based on race, and that it is a unique exception
to the constitutional requirements of equality.9
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To summarize the relationship between aboriginal peoples and
federal and provincial governments, both levels of government are
bound by the Crown's fiduciary or trust duty, although the federal
government has primacy. Parliament can legislate with respect to
any aspect of aboriginal affairs, subject to the limits imposed by
the "existing aboriginal and treaty rights" clause in s.35 of the Con-
stitution. Laws of provincial legislatures apply of their own force
until they begin to impair "Indianness" or "aboriginality."10

Moreover, we would suggest that the individual and equality
rights guaranteed in the Charter cannot override the collective rights
of minorities which are entrenched through political compromise
(such as denominational schools), and which permit treatment of
those minorities in a preferential fashion. This supports s.25 of the
Constitution, which guarantees that the Charter will not

...abrogate or derogate from any aboriginal treaty or other rights or
freedoms that pertain to the aboriginal peoples of Canada, including:

(a) any rights or freedoms that have been recognized by the
Royal Proclamation of October 7, 1763; and

(b) any rights or freedoms that may be acquired by the ab-
original peoples of Canada by way of land claims settle-
ments.

At the same time, aboriginal people continue to enjoy the benefit
of Charter rights which apply to them as individuals. This perspec-
tive is in no way contradictory and, as this chapter seeks to dem-
onstrate, is a truer characterization of the new relationship between
aboriginal peoples and Canadian governments.

Aboriginal peoples have a guarantee of equality under s.15 of
the Charter, but their collective rights (and the core of their "abo-
riginality") remain preserved. Section 91(24) of the Constitution Act
1867 is now a power to enact preferential laws for the benefit of ab-
original peoples, and a power rooted in the special relationship be-
tween the Crown and aboriginal peoples.11

Provincial governments have an obligation under s. 15 of the Char-
ter (the equality clause) to ensure that individuals in the province
are not deprived of the equal benefit of provincial law. Therefore,
to the extent that provincial laws of general application apply, there
is no basis for denying aboriginal persons equal access to provincial
programs and services. Provincial laws which impair or threaten
"Indianness," or "aboriginality," will not apply.

It is interesting to note that s.91(24) was included in the Meech
Lake non-derogation clause. Since non-derogation clauses are
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designed to protect the rights of certain peoples or governments,
this measure supports the new interpretation of s.91(24) as a pro-
vision which confers benefits upon aboriginal peoples. It also sup-
ports a view of s.91(24) as an authorization to legislate for Indian
peoples, but only in a way that is preferential to them. In a sense,
s.91(24) is being treated as an aboriginal right.

FEDERAL-PROVINCIAL RELATIONS:
RESPONSIBILITIES, ROLES AND FINANCING

Federal-Provincial Responsibility

It is also important to note that the Crown's fiduciary duty binds
both the federal Crown and the provincial Crowns within the limits
of their respective jurisdictions.

The federal Crown has the primary responsibility toward Indian peo-
ples under section 91(24) and thus bears the main burden of the fi-
duciary trust. But insofar as provincial Crowns have power to affect
aboriginal peoples, they also share in the trust.13

Thus, although "Indians and the lands reserved for the Indians"
of s.91(24) of the Constitution Act 1867 provides the federal govern-
ment with jurisdiction, many provincial laws apply to Indians and
Indian reserves of their own force, by virtue of the constitutional
distribution of powers.14 Thus Indians may be subject, for some
purposes, to provincial law as is any resident of the province. In
their capacity as "Indians," however, they may be insulated from
some provincial laws by virtue of constitutional law (although fed-
eral legislation may deem that some of those provincial laws apply).

Indians are citizens, and in the affairs of life not governed by
treaties or the Indian Act, they are subject to all the responsibilities
of other Canadian citizens. Therefore, in terms of existing consti-
tutional interpretation, aboriginal peoples have come to be part of
the provincial population, as well as being Indian and thus within
a special federal category.

Federal and Provincial Government Roles

The role of the federal government vis-a-vis aboriginal peoples
concerns the preservation and enhancement of "Indianness" or,
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more generally, "aboriginally." This includes the definition and pro-
tection of the special status of aboriginal persons, institutions and
land. There is no reason to confine such special status to those re-
siding on reserve lands, since s.91(24) applies to Indians as persons
and communities wherever they are. This is not to say that the pres-
ervation and development of reserve communities does not warrant
concerted federal attention. Indeed, they require the most direct
special treatment under federal law.16

It follows that the federal government must acknowledge a re-
sponsibility for those programs and services which are required by
the special needs of "aboriginally." Aboriginal peoples living on
Indian reserves require programs and services to preserve and
strengthen their ways of life, culture and economic viability. For
those living off Indian reserves, special federal development pro-
grams and services are required to preserve and strengthen those
persons' "aboriginally."

The role of provincial governments vis-a-vis aboriginal peoples
is to treat all individuals equally, without regard to race. Equality
requires that a group not be deprived of provincial residence by vir-
tue of race. Moreover, in specific instances, inequality of treatment
may be required—inequality in the broad and non-pejorative sense
of drawing beneficial distinctions to support the collective rights
of aboriginal peoples. Therefore, there should be no prohibition ag-
ainst provincial laws which preferentially single out aboriginal per-
sons or institutions. In other words, s.91(24) is not a barrier to pro-
vincial action and should not be used as a shield to defend the ab-
sence of provincial initiative.17

It follows that provincial governments must acknowledge abo-
riginal peoples as fully part of the provincial population. The ben-
efits and privileges of provincial residence must be available to all
aboriginal persons, on and off reserve. In addition, programs and
services which deliver these benefits must be tailored to the needs,
circumstances and rights of the aboriginal population, without fear
that this beneficial singling out will render ultra vires an otherwise
valid and proper legislative regime.

Federal and Provincial Financing

The roles of federal and provincial governments have always been
tied to the matter of which level of government will provide or fi-
nance the services required.
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A key issue in this perhaps thorniest of intergovernmental prob-
lems is the position of aboriginal peoples with regard to taxation.
From an examination of the historical treatment of Indian peoples
by the Crown, beginning with the Royal Proclamation of 1763, the
exemption from taxation of on-reserve property is clearly a funda-
mental component of the special relationship between aboriginal
peoples and Canadian governments. Any weakening of these tax-
ation exemptions could be viewed as a breach of the fiduciary or
trust duty. It would seem that taxation exemptions of Indian re-
serves are a permanent and fundamental aspect of Indian policy.18

Some observers are of the view that this leaves provincial gov-
ernments in a difficult spot. They are required by the Constitution
to provide equal benefits to all provincial residents, including In-
dians on reserve. But they are also precluded from generating rev-
enue from reserve-based Indian people through the taxation sys-
tem. It would seem only fair, the argument goes, that the federal
government should compensate provincial governments for:

• additional costs of services on reserves (due to remoteness or high
demand) and foregone revenues; and

• additional special costs of tailoring services to aboriginal peoples
off reserve (to accommodate their "aboriginality").19

We do not find this line of reasoning persuasive for several rea-
sons. First, each order of government shares in the fiduciary or trust
responsibility toward aboriginal peoples within their respective
spheres of jurisdiction. It follows that, as residents of a province,
aboriginal peoples are entitled to the same services as non-
aboriginal residents. If provincial governments are required by their
trust responsibility to tailor programs and services to meet the
needs of aboriginal peoples, it is a result of that relationship. Second,
both federal and provincial governments are precluded from taxing
Indians on reservations. In this respect, the provincial governments
are no more disadvantaged than the federal government. The case
for special compensation is difficult to sustain.

A clarification of federal and provincial jurisdiction, responsibil-
ity and financing would assist greatly in clearing the way for con-
certed action on the part of both orders of government.
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A POLICY FRAMEWORK

Typology of Self-Government

A fundamental part of the context for negotiations on fiscal ar-
rangements will be the form of arrangements for aboriginal self-
government which the community has adopted. We suggest that
there are four critical parameters to the definition of aboriginal self-
government. These are:
• whether the government (or self-governing institution) has a land

base;
• whether the government (or institution) is public or ethnic;
• whether the government (or institution) is local, regional or na-

tional in scope; and
• the source, amount and type of power exercised by the govern-

ment (or institution).
There are two or three options within each of these key param-

eters.

Land-based versus Landless

There are only two alternatives to this dimension of aboriginal
self-government—government and institutions based on land, and
government and institutions based on membership in an aboriginal
community (a community of interest). While land-based forms of
self-government are well known, forms of self-determination off a
land base are still developing. The former include band government,
tribal government, municipal government, federal government and
so forth. The latter include self-governing societies, institutions, and
local, provincial and national organizations.

Public versus Ethnic Government

There are two main options here—government based on ethnic-
ity, and government based on territory. In ethnic government, mem-
bership (citizenship or residency) is determined by an ethnic cri-
terion. Mere residence (without meeting the ethnic criterion) on
lands under the jurisdiction of an ethnic government would not nec-
essarily provide entitlement to citizenship rights and government
services. In public government, every individual residing within
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the boundaries of that government is under its jurisdiction, and en-
titled to its rights and services. This distinction is meaningful only
to self-government on a land base, since self-governing institutions
off a land base would be ethnic by definition.20

Scope of Government

There are three clear options with respect to the scope of abo-
riginal self-government and self-governing institutions—national,
regional and community/local. At issue is where the locus of
decision-making resides. At the national level, one can conceive of
self-governing institutions representing aboriginal communities of
interest (the Canadian National Aboriginal University or the Ab-
original Institute for Legal Research). Regional government could
encompass tribal territories (e.g., Gitskan Wet'suwet'en) or share
jurisdiction with local governments (e.g., Cree Regional Authority).
Community/local government would be based in the particular ab-
original community.

Government Powers

There are two distinct aspects of the powers to be exercised by
aboriginal governments and institutions. The first relates to the
source of powers: the legal status of an aboriginal government or
institution—that is, whether it is embedded in the Constitution
or in legislation—determines the source of its powers. If its powers
are enumerated in the Constitution, it can enact laws in its own
right within its fields of jurisdiction (as is the case with the federal
and provincial governments). If it is the product of federal or pro-
vincial legislation, it can exercise only those powers delegated to
it by the relevant order of government (as is the case with municipal
governments). Whether a government or institution is autonomous
or dependent is a reflection of that relationship.21

The second aspect relates to the distribution of powers between
aboriginal governments and institutions and other Canadian gov-
ernments and institutions, and to the types of powers that a gov-
ernment or institution exercises. These powers might be legislative,
adjudicative, administrative or some combination thereof. Three
broad options emerge within this parameter. An aboriginal govern-
ment or institution could be autonomous, with legislative and ad-
judicative powers. It could be dependent, with administrative pow-
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ers. Or, it could be semi-autonomous, exercising some mixture of
legislative, adjudicative and administrative powers. Each of these
options has a direct impact on what types of fiscal arrangements
are most appropriate, since some forms of self-government (e.g.,
autonomous with legislative powers) are quite incompatible with
some forms of fiscal arrangement (e.g., funded only by conditional
grants).

Community Characteristics

The second set of factors that fiscal arrangements must take into
account are the economic and political characteristics of the aborig-
inal communities. The existence of a land base is a parameter in
determining models of self-government; there is an important dis-
tinction between aboriginal communities that possess a land base
(for the most part, but not exclusively, reserves) and those that do
not (again, mostly but not exclusively, urban communities). The dis-
cussion that follows refers to land-based communities, although
some brief comments on the latter communities are also included.

One recent examination of the economic status of Indian com-
munities highlighted many of the commonly recognized problems,
including their small size (the average reserve band includes less
that 500 people), their mostly rural, often isolated locations offering
no proximity to goods markets and employment opportunities, low
levels of education compared to the non-Indian community, low in-
comes and low employment rates.22 The study also noted that trans-
fer payments from government typically make up a very high pro-
portion of monetary income. However, the study also suggested
that the economic potential of many of these communities was quite
good. The agricultural potential of reserve lands is on average as
promising as other land—many areas possess wildlife and forestry
potential, and many reserves also have considerable mineral re-
source potential. Of course, having these potentials in physical
terms and bringing them to reality in economic terms can often be
very different.

The relevant political characteristics of the aboriginal communi-
ties centre on two issues. The first involves the existence or devel-
opment of accountability mechanisms between the aboriginal lead-
ership and the community. In what fashion are the aboriginal gov-
ernments to be responsive to the needs and demands of their
populations? To express this in non-aboriginal governmental terms,
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what is the budgetary process through which funds will be allo-
cated to functions, and how will these allocations be adjusted over
time in light of changing circumstances and popular demands?

Secondly, assistance is required to assure that aboriginal leaders
and officials will possess the administrative capacity for financial
management, planning and budgeting. These factors directly affect
the community's ability to use funds effectively and to deliver ser-
vices in forms that may be different but not appreciably more in-
efficient than other governments in Canada.

The economic and political circumstances change for non-land-
based, urban communities. These groups are much more likely to
participate in the mainstream urban economy of which they are
a part (although this is not to say that they participate as equals
alongside their non-aboriginal counterparts). Political structures and
relationships are also likely to differ, approaching something more
like an ethnic community association and less like a conventional
government. Accordingly, funding arrangements might be ex-
pected to address a narrower range of functional areas than would
arrangements with land-based communities. There may also be dif-
ferent administrative requirements for arrangements not involving
a land base.

Fiscal Arrangement Typology

There are several existing fiscal arrangement and transfer pro-
grams which could serve as models for a system of fiscal arrange-
ments with aboriginal peoples. These range from federal-provincial
transfer programs, to provincial-municipal and provincial-school
board programs, to arrangements with quasi-independent institu-
tions such as provincial funding arrangements for universities and
hospitals. Public funding for interest groups (e.g., Consumer's As-
sociation of Canada) and community associations may also be rel-
evant.

Our objective here is to specify parameters, each of which may
take two or more values, to categorize this variety of programs. One
can then examine which of these parameter values are consistent
with various conceptions of aboriginal self-government, and in this
fashion, identify a relatively small number of possible arrangements
for further detailed analysis. At this stage, our framework includes
a much broader range of possibilities than the fiscal arrangements
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that have emerged thus far in negotiations between governments
and aboriginal peoples.

There are three basic issues that all arrangements must address:
• What is the legal framework of the arrangement? It may be writ-

ten into the Constitution (as equalization payments now are); it
may be the result of an agreement or contract between the donor
and recipient governments; or it may be based on legislation pas-
sed by the donor government. Clearly as one moves from the first
to the third of these possibilities, the degree of the recipients' de-
pendence increases.

• What is the source of funds? There may be a cash transfer from
the general revenues of the granting government, or the arrange-
ment may call for the recipients to have direct access to certain
tax bases (either regional or national), or a blend of both. Indian
governments may gain access to a tax base by being granted the
right to the revenues produced by "x" percentage points levied
on a specified tax base(s) with the federal government acting as
the collection agency.

• What is the basis for receipt of funding? Arrangements could
grant funds to aboriginal governments as a matter of entitlement
(e.g., as an aboriginal right and/or as part of a land claims set-
tlement), through an unconditional grant program (e.g., provin-
cial equalization), through a program conditional transfer (e.g.,
Established Programs Financing), or through a spending (and
program) conditional transfer (e.g., Canada Assistance Plan). The
first of these options implies a high level of autonomy for the ab-
original governments; the successive options may imply that
these governments are strictly administrative or program delivery
agencies.
The categorization of existing federal and provincial fiscal pro-

grams, using these parameters, is presented in Table 1.
In addition to these three basic parameters there are a number

of more technical program design parameters, including:
• Determinacy—whether the fiscal formula itself determines what

a government unit will receive, or whether the formula defines
a share of a global sum determined elsewhere. Most federal trans-
fers to the provinces are examples of the former, while Ontario's
arrangements for its universities is an example of the latter. In
the second case, the provincial government determines, as part
of its normal budget process, the global amount of its grant to
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TABLE 1

Fiscal Parameters of Federal and Provincial Fiscal Programs

universities, which is allocated among the institutions according
to predetermined formulas. (This is an oversimplification, but is
essentially correct). Presumably, if aboriginal governments are
viewed as autonomous within certain domains, both in relation
to the federal and provincial governments and each other, some
of their funding must be determined following the first approach.
On the other hand, if in part they are regarded as delivery ag-
encies for a government program, then that government may de-
termine its total spending on the program independently of a for-
mula devised to distribute the funds.
Redistributive—whether the fiscal arrangement incorporates an
explicit equalization factor. If so, then two approaches to equal-
ization may be adopted. The first relies upon a relative measure

108

Fiscal Equalization EPF CAP Ontario
Parameter University

Legal constitutional unilateral unilateral unilateral
framework (unilateral (informal

pre-1982) contract)

Source of cash cash and tax cash cash
funds

Basis of provincial program spending program
funding entitlement cond. cond. cond.

based on fiscal
capacity

Determinacy unique to unique to unique to province sets
recipient recipient recipient global amount

Redistributive yes—up to no—not no no
relative measure directly

Adjustment determined GNP cost of unilateral—
in five-years growth rate service donor disc,
legislation

Accountability no no yes yes
Term of indefinite but five years indefinite annual
Agreement with five-years

commitments
on formula
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to determine eligibility and the level of support; the federal equal-
ization program is of this type, with the standard being defined
by the fiscal capacity of a group of provinces. The alternative ap-
proach is to specify an absolute standard, and to attempt to bring
each recipient up to that level; an example would be a standard
funding sufficient to provide objectively defined levels of public
services.

 Adjustment—the criteria used to determined growth (or change)
over time: first, funding may vary with some aggregate measure
of economic production such as GNP. Second, funding might in-
crease according to cost measures, which may be general in na-
ture (e.g., Consumer Price Index) or specific to a particular type
of service. Third, the growth factor may be pre-defined as part
of the legal basis on which the fiscal arrangement is established
(e.g., in a bilateral contract or in legislation). Finally, the adjust-
ment may be entirely at the discretion of the funding authority;
this would be the case if the program was simply a discretionary
budget item of the funding government. In moving from the first
to the last of these possibilities, one is roughly moving from
greater to lesser notions of autonomy of the recipient units.

• Accountability—whether the recipient is accountable to, and sub-
ject to, audit by the donor government. (We assume that any self-
government arrangement will involve accountability of the abo-
riginal government to its own citizens. The question here is
whether there is accountability to the donor government for the
transfer, or in Bish's terms whether ministerial responsibility ap-
plies.)23 Obviously an arrangement not subject to audit in this
sense implies more autonomy than one that is.

• Term—whether the agreement is indefinite or determined for a
fixed number of years, and the length of that term. A longer term
implies greater planning, predictability and autonomy.

The application of this typology of fiscal arrangements to existing
aboriginal self-government agreements is presented in Table 2.

Given all the values that these parameters may assume, the pos-
sible combinations that exists are daunting. However, some are
clearly non-starters because choices on one parameter rule out op-
tions on others, or because certain parameter combinations do not
come together comfortably. In the next section we develop the few
combinations that, in our view, are viable and politically realistic,
and analyze their self-government implications.
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TABLE 2

Fiscal Parameters of Existing Aboriginal Self-Government Agreements*

* See Appendix for further details.

PRINCIPLES FOR FISCAL ARRANGEMENTS

There are several key principles in designing fiscal arrangements
for aboriginal self-government, foremost being the relationships am-
ong three primary dimensions: governmental autonomy, fiscal au-
tonomy and community development (both economic and political/
administrative). These relationships, among others, are expressed
in the following five principles which provide a policy framework
for designing systems of fiscal arrangements.

• The fiscal arrangement regime should be compatible with the
model of self-government that it accompanies.

The primary relationship of concern here is between the degree of
autonomy in the self-government arrangement, and the basis for
receipt of funding. In this instance, we are not referring to auton-
omous self-government in terms of legal authority, but rather in
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Self-Government Agreement

Fiscal Band Sechelt Creel Kativik Gabriel Indian Cree
Parameter Govt. Naskapi Dumont College Schl. Bd.

Legal donor contract donor donor donor donor contract
framework legis. legis. & legis. legis. legis.

contract

Source cash cash cash cash cash cash cash
of funds

Basis of spending program entitle- spending spending spending entitle-
funding ment ment

Determinacy unique unique unique unique unique unique unique

Redistributive no n/a no no n/a n/a no

Adjustment donor cost cost donor donor negotiated cost
disc. disc. disc. disc.

Account- yes no no yes yes yes yes
ability

Term of one to five years five years one year one year five years one year
Agreement five years with with

(AFA) annual annual
adjust. adjust.
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terms of de facto discretionary decision-making powers of a govern-
ment. To be effective, increased political autonomy (e.g., power to
decide the character and levels of programs within the allocated
areas; power to tax) must be accompanied by increased levels of
unconditional funding.

One can see the relationship between the form of self-
government and the fiscal transfer by first focusing on the extremes.
If the transfer is composed of only conditional funds, the recipient
government would have no meaningful autonomous powers to de-
termine policy. Issues such as priorities and program design are,
in effect, determined by the donor government when it sets the el-
igibility conditions and the rate at which grants match program
spending. While the recipient government may have some influence
when the fiscal arrangements are negotiated, it is essentially in the
position of being an administrator of the funds for the donor gov-
ernment.

The other extreme is a system in which all funds are transferred
unconditionally. The recipient government in this situation is pro-
vided access to a revenue source that does not constrain the uses
to which these revenues are allocated. The recipient therefore has
the autonomy to decide what programs to provide, at what levels,
under what conditions, and what prices (if any) it should charge
its own constituents. Decisions on any of these would not affect
its grant. (Strictly speaking, this unconditionally would apply only
in the short run. Future adjustments in the transfer may occur, de-
pending on how these decisions affect the economic circumstances
of the community. This point is discussed in terms of the next fund-
ing criterion.)

Between these extremes, a variety of compatible combinations
of self-government and fiscal arrangements are possible. The key
issue is to ensure that the fiscal transfer regime incorporates a suf-
ficient degree of non-conditionality to reflect and support the degree
of autonomy in the self-government arrangements. This does not
mean that all funds transferred to an aboriginal community be
granted under the same conditions. It does imply a broader range
of transfer mechanisms than has been the case to date. It may be
desirable, for example, to ensure that the local community adheres
to standards (e.g., national or provincial) established for the larger
population for specific programs (e.g., public health); accordingly
a grant based on a carefully defined set of conditions could be es-
tablished to fund these programs. At the same time, other funds
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could be transferred to the community giving it the flexibility to
carry out its mandate in areas where it has been accorded auton-
omous decision-making authority.

It is difficult to specify the proportion of a community's total
transfer that must be unconditional in order to ensure its discre-
tionary decision-making capacity. Judging by the budgetary behav-
iour of provincial, territorial and municipal governments as it relates
to their dependence on transfers of various types, a magic threshold
proportion does not exist. However, a clear inverse relationship ex-
ists between the size of conditional grants (relative to total revenues)
and budgetary discretion.24 Ultimately there must be a policy de-
termination and a negotiated compromise as to what level of un-
conditional funding is required to afford a community the desired
scope for discretionary action. This point is further discussed under
the fifth principle below.

Other choices of fiscal design emerge from the central relation-
ship between the grant structure and self-government. For example,
the requirements for reporting/audit from the community govern-
ment to the federal government would presumably be related to
the conditionality of the transfer. Spending (and program) condi-
tional transfers would require accountability procedures sufficiently
rigorous to enable the federal government to ensure that all con-
ditions were being met. Less constrained funding should have less
stringent reporting standards associated with it. Similarly, more au-
tonomous transfer programs should be established for longer terms.
There are at least two reasons for this: first, longer terms provide
the recipient government with an assurance of funding that enables
it to plan rationally and efficiently, thereby enhancing the operation
of the self-government arrangement. Second, depending on the
type and length of program, short-term arrangements can become
another way to impose conditions upon the recipient that are in-
compatible with the level of autonomy in the self-government ar-
rangement.

• The fiscal arrangement should be compatible with the economic
circumstances of the recipient community.

As a consequence of the generally lower level of economic devel-
opment, aboriginal communities will be restricted with respect to
the levels of revenues they can raise from their own sources. (Ul-
timately, virtually all tax bases of governments in Canada are re-
lated, over the long term, to the level of economic development and
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the wealth of the community.) Having lower capacity to raise rev-
enues from their own citizens, aboriginal community governments
will, on average, have to rely on higher funding levels (relative to
expenditure levels) from other governments. This fact raises ques-
tions about the form of self-government itself, specifically concern-
ing the level of effective autonomy that aboriginal governments can
assume. If a government is heavily dependent upon another for its
revenues, it may be that its autonomy is compromised even if all
the funds it receives are nominally unconditional. This suggests
that questions of self-government and financial arrangements can-
not be considered in the abstract without taking into account the
level of, and prospects for, economic development of the recipient
community.

The other aspect of community circumstances relevant for our
purposes concerns accountability links internal to the recipient
community. If a high proportion of total revenues are provided by
an external authority, can the accountability link between the ab-
original government and its citizens be as strong and effective as
in situations in which the community itself is the major source of
government revenues? The link between the effectiveness of local
control and the local contribution to financing is an important issue
in public finance. It has been argued that significant local financing
is a prerequisite for effective accountability of a government to its
people, and is necessary to prevent decision-making powers from
shifting to the government that is the source of external funds.25

This question again highlights the link between community cir-
cumstances, self-government arrangements and fiscal transfers.

• The fiscal arrangements should encourage the recipient govern-
ment to move towards greater reliance on its own revenue-
raising efforts.

This criterion should be interpreted as creating incentives for the
local community to pursue its own economic development, whether
through manufacturing enterprises, agriculture, tourism, resource
industries or other forms of economic activity that would create em-
ployment, raise individual incomes and create an increased fiscal
capacity to fund public services within the community. Economic
development should also include promotion of traditional activities.
A good example of the latter is the support offered through the In-
come Security Program for Cree hunters and trappers. A similar
program exists for Inuit hunters, trappers and fishers.26
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A useful way to characterize the incentive factor is in terms of
a "marginal tax rate" or "transfer reduction rate" (TRR). The TRR
can be defined as the aggregate change in the fiscal transfer divided
by the change in the fiscal capacity of the local community. The def-
inition of fiscal capacity, in turn, is based on the federal-to-
provincial Fiscal Equalization Program, that is, the revenue that the
local tax base would produce at national average tax rates. The local
tax base would include those revenue sources in which the aborig-
inal government has been given jurisdiction to assess levies; for ex-
ample, property taxes, user fees and perhaps the sale of goods and
services. National average tax rates and fiscal capacity benchmarks
could be determined by assembling a sample of aboriginal and non-
aboriginal communities comparable in terms of jurisdictional au-
thority and economic circumstances.

It is useful to conceptualize the TRR as a continuum of incentive
structures. At the negative extreme is a system of transfers that de-
clined as the community's fiscal capacity grew on a one-to-one basis
or more (TRR^1.00). This would mean that as the community suc-
ceeded in promoting its own development, the aboriginal govern-
ment would be required to raise taxes from its own population at
national average rates just to maintain its aggregate revenues at the
same level. While there would still presumably be net benefits to
the community as a result of the increased development, the dis-
incentive for the aboriginal government to pursue economic ad-
vancement is very strong.

A negative TRR is the other extreme. In this case the local com-
munity would be doubly rewarded by economic growth, because
its transfer would actually increase as its fiscal capacity grew. A
strong positive incentive to pursue economic growth would thus
be incorporated into the fiscal transfer system. The cross-over point
in this spectrum would be where TRR equals zero; the size of the
transfer would be unaffected by the economic growth of the local
community. While this is a neutral point in a mathematical sense,
it still represents a positive incentive in an economic sense.

Between the extremes, of course, a range of values exists. For
example, the TRR could be positive but considerably less than one.
Taking into account both political realism and economic desirability,
it would seem that an arrangement in which the TRR is between
zero and a small positive number (certainly <1.0, probably ^0.5)
should be attempted. This would meet the incentive criteria in that
both the community and the fiscal position of its government would
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benefit from economic development. Further, a positive TRR would
actually create some incentive for the aboriginal government to in-
crease its reliance on own revenue sources.

One method to effect TRR adjustments is through the negoti-
ation process itself. That is, rather than write explicit TRR provisions
into a fiscal transfer agreement, it may be preferable to take the ap-
proach that these adjustments, in light of changing economic cir-
cumstances and fiscal capacities, would be subject to discussion
when agreements are renegotiated. Since the agreement periods
are unlikely to extend much beyond five years, it might be argued
that this provides a sufficient opportunity for adjustment since eco-
nomic development is unlikely to change a community's situation
dramatically within that period of time. Even in this process, how-
ever, it would still be important to ensure that the effective TRRs
that emerge from the renegotiations would incorporate the desired
incentive effects discussed above. We note that the five-year Sechelt
agreement contains no specific provision for reducing federal funds
in response to increased band revenues; if such adjustments become
part of the renegotiation, the Sechelt agreement would, in effect,
be following this option.

• The fiscal arrangements should incorporate appropriate equity
properties.

Equity, in this context, must be viewed across two dimensions: am-
ong aboriginal communities and between aboriginal communities
as a group and non-aboriginal communities. In addition to the di-
rect concern for equity itself, this criterion is important in its con-
tribution to the viability of the aboriginal communities. Aboriginal
communities in which governments cannot afford to deliver public
services are in danger of disintegration, as individuals leave in
search of better opportunities and services elsewhere. These events
can quickly develop into a vicious circle, if community disintegra-
tion further impairs the financial capacity of the government. There-
fore, equitable funding to these communities can strengthen the
forces keeping them together.

As we suggested earlier in this chapter, there are (at least) two
methods by which this criterion could be applied. The first might
be described as the "adequacy variant," the second as the "relative
standard variant."

The adequacy variant is based on the actual costs of delivering
the services for which the community government is responsible.
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It would achieve inter-community equity in fiscal arrangements by
providing each aboriginal government with the fiscal resources
needed to supply the set of defined services at specified levels. This
does not imply that each service must be funded separately and
conditionally; it does require that the total transfer (the sum of all
the components) be sufficient to enable the recipient to provide the
services up to their specified levels, if it wishes to do so. The actual
allocation of funds would depend upon factors such as the condi-
tionally of transfer components and the priorities of the aboriginal
government.

The relative standard variant would focus on the fiscal capacities
of the community governments rather than on the cost of service
provision directly. This approach would be analogous to that taken
in the federal Fiscal Equalization Program. Either a national or a
regional standard could be adopted, based on a set of relevant rev-
enue sources. The total transfers to the aboriginal governments
would then be adjusted to bring each of them up to the average
of the communities included in the standard. While this approach
would require the maintenance of a data set on government revenue
sources (e.g., property values, volumes of activities subject to user
fees, sales of services), it would need much less data than the first
option which requires analysis of the costs of delivering services.
Because this approach is based on fiscal capacity rather than on
costs of services directly, it avoids many of the difficulties of the
adequacy variant.

The formula-funding agreements between the federal govern-
ment and the territorial governments are sophisticated versions of
this model. Expenditure requirements are determined by adjusting
a base expenditure level by the growth of a provincial-local expend-
iture escalator. From this amount is subtracted the eligible revenues
of the territorial government (which includes other federal transfers
such as the Established Programs Financing program). The differ-
ence is the amount of the formula grant. Adapting this model to
self-government financing would require the development of a new
expenditure escalator to reflect the narrower range of public services
that are likely to be involved. In fact, given the diverse situations
of the aboriginal communities, a single escalator may not be appro-
priate. It may also require an adjustment to provide a stronger in-
centive for aboriginal governments to develop their own revenue
bases; in our terms, the territorial agreements essentially involve
aTRR=l.
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It should be noted that, in either of these approaches to the eq-
uity criterion, there are administrative implications for aboriginal
governments. The construction and maintenance of data bases may
require training in the aboriginal communities to ensure the admin-
istrative capacity to operate the systems of fiscal arrangements.

• The design of the components of the overall fiscal transfer
should reflect the characteristics of the relevant public services.

Specifically the level of conditionality attached to the various com-
ponents should be related to the attributes of the corresponding ser-
vice areas. In cases where the services have an impact well beyond
the local community, as in the case of public health, a government
may want to ensure that these responsibilities are met in quite spe-
cific ways and at particular levels. In other words, there may be a
strong national interest in the program, and the federal government
should act as the agent of that national interest. Spending condi-
tional grants would be appropriate in these cases. Grants of this
type would also be appropriate in cases of "one time" programs
(e.g., job creation initiatives, capital projects); however, here the fed-
eral payment should be considered as the result of an agreement
on a specific joint project. In this sense, it would be analogous to
a federal contribution to a province or municipality for a special pur-
pose.

Where there is a general national interest in the design of pro-
grams, but not a strong national interest with respect to their levels,
program conditional grants would be appropriate. The model for
these transfers is the Established Programs Financing (EPF) pro-
gram. Payments would be conditional upon the program having
certain characteristics—for example, no direct user fees on medical
services—but they would not be tied to the level of spending de-
cided upon by the aboriginal government.

Finally, all functions which are purely local in nature, such as
recreation or road maintenance, would be supported from funds
provided unconditionally. In these instances purely local prefer-
ences should prevail, and no federal direction is warranted. Note
that this principle implies an alternative procedure for adjusting
fiscal transfers to that of the incentive principle. In this case, if a
community's economy expanded and its fiscal transfer was re-
duced, this criterion argues that the adjustment should occur in
unconditional funding, because spending conditional programs are
determined by externality considerations.
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In general, as aboriginal communities become more self-
governing, the fiscal arrangements should become less conditional.
Greater political autonomy and greater fiscal autonomy go hand in
hand. It follows that the system of fiscal accountability will (or
should) be related to the self-government arrangements. Some pro-
gramming will likely remain spending conditional (as in shared-
cost programs), some program conditional (as in EPF), while other
portions could (or should) become unconditional (as in equaliza-
tion). As aboriginal communities become more self-governing, they
will (or should) become more accountable to community members
for the expenditures of their funds. As with any government, an
audit is required when public funds are expended. With increasing
self-government, however, the minister and the department will (or
should) exercise less influence and control over these expenditures.
While a departmental "veto" over Indian band expenditures may
be appropriate for fully conditional programs, it would most cer-
tainly be inappropriate for more autonomous fiscal arrangements,
such as EPF.

A partial precedent for this type of fiscal arrangement is the Es-
tablished Programs Financing (EPF) agreement between the federal
and provincial governments, which is set out in federal legislation.
The EPF program provides for federal contributions, through a com-
bination of tax point transfer and cash payment, to provincial gov-
ernments ostensibly in support of health care and post-secondary
education. The federal contributions in support of health care, for
example, are not dependent upon provincial governments offering
particular services to their residents (such as sports medicine fa-
cilities), but on provincial adherence to more general principles
(such as accessibility, portability, public adminstration or, as more
recently set out in the Canada Health Act, a penalty for extra billing
by physicians). This enables the provincial governments to have
more flexibility in health care policy, which is a field of exclusive
provincial jurisdiction. For example, one province may choose to
allocate more resources to preventative health care, while another
may focus greater attention on long-term care, with each respond-
ing to its unique demographic characteristics and policy prefer-
ences.

Such arrangements, in place since 1977, have not greatly of-
fended principles of ministerial or financial accountability within
the federal government nor, in our view, would similar fiscal ar-
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rangements between relatively autonomous aboriginal governments
and the federal government.

Trade-offs Among Criteria

It is obvious that the five primary principles discussed above are
not independent. Decisions taken in pursuit of one criterion will
usually have implications for at least one other. Where these inter-
relationships take the form of goal conflicts, trade-offs must be
made.

Perhaps the most obvious of these trade-offs is between the goals
of creating the desired incentive structure and achieving equity.
Bluntly stated, it is impossible to ensure that the fiscal arrangement
does not penalize a community for its successes in achieving ec-
onomic development and, at the same time, ensure that the arrange-
ment recognizes differences in wealth or income (the level of eco-
nomic development) across communities. As a community's income
increases, its fiscal transfer must be adjusted in order to attain, at
least partially, the equity criterion. The costs of moving too quickly
or too slowly are recognizable from considering the principles them-
selves.

A trade-off also may exist between the goals of making the fiscal
arrangements compatible with the degree of autonomy embodied
in the self-government arrangement on the one hand, and matching
conditionality to service characteristics on the other. This problem
would also arise if the total transfer is adjusted downward as a con-
sequence of increased wealth of the community (as the equity goal
would require). Since the more rigidly conditional portions of the
transfer presumably reflect some national interest, adjustments
would occur in the unconditional components of the transfer. How-
ever, this may result in an emerging inconsistency between the fis-
cal discretion available to the community and its level of autono-
mous self-government.

ADAPTING THE FRAMEWORK TO ABORIGINAL
SELF-GOVERNMENT WITHOUT A LAND BASE

Aboriginal self-government without a land base, sometimes
termed "self-administration," can take several forms. One is
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"institutional autonomy/' which involves the creation or expansion
of specialized, autonomous, aboriginal institutions and agencies in
different areas of service delivery. A second is "political autonomy"
which involves the creation of central aboriginal policy-making bod-
ies, which administer service delivery institutions and agencies as
part of a larger function of political representation.27 A third form
is that of an aboriginal society, based on the model of a professional
society (as in law and medicine).28

The "institutional autonomy" form, represented by single pur-
pose institutions such as training institutes, child welfare agencies
and economic development corporations, is usually managed by
a board, which is elected by aboriginal people in the area served
by the institution, who become members of the organization. The
board sets policy for the development and delivery of programs,
and for hiring and managing staff.

For the "political autonomy" form, aboriginal councils at the local,
regional and provincial levels appear to be the most appropriate
structure. An example is AMNSIS, the former Association of Metis
and Non-Status Indians of Saskatchewan. Through membership in
an aboriginal provincial association, aboriginal people participate
in local and regional units of the organization. While voting at the
local level, aboriginal persons directly elect local councilors, as well
as regional councilors and provincial executive officers. The provin-
cial council serves as the political voice of aboriginal peoples off a
land base, articulating objectives and needs, formulating policy for
dealing with government, and designing and managing programs
and services. (This last function is shared by the "institutional au-
tonomy" form.) Members of the executive committee hold various
portfolios in areas of social policy, economic policy and so forth,
and are responsible for the design and delivery of programs and
the management of institutions.

With the professional society model, aboriginal persons living
off a land base could become self-governing in the same way that
the medical and legal professions are self-governing. They deter-
mine rules of membership and govern the activities of members
within a limited sphere of activity—the professional sphere. If this
approach were applied to aboriginal peoples, the society could gov-
ern the "aboriginal sphere." In this instance, aboriginal societies
could negotiate administrative arrangements to deliver services to
aboriginal peoples who claimed aboriginal status, and were ac-
cepted as members by others in the aboriginal society.
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Perhaps the most serious constraint of such an approach—that
is, one without a land base—is that aboriginal peoples can easily
"opt out" of the arrangement, and take advantage of the substitute
municipal, provincial or federal program or service. If they were
dissatisfied with the aboriginal health clinic, they could always opt
for other services in the area.29 There is also the matter of negotiating
the delegation of authority from, at times, both the federal and pro-
vincial orders of government.

Fiscal provisions for aboriginal self-governing institutions should
be adapted to reflect the degree of autonomy which these institu-
tions have. As with land-based governing bodies, these too should
be accountable to their members for their expenditures before sig-
nificant movement toward unconditional grants.

An example of aboriginal self-government without a land base
could be an aboriginal school board in centres which have a sig-
nificant number of aboriginal peoples, as in cities such as Regina,
Winnipeg, Calgary, Toronto, Vancouver, Prince Albert, Medicine
Hat, etc. An aboriginal school board, elected by aboriginal persons
in such centres, could operate primary and secondary schools for
aboriginal students. The aboriginal schools could be financed in
several ways. Taxes could be levied upon users, and/or a portion
of the public and separate school levy could be allocated to the ab-
original schools. Special arrangements could be made with the fed-
eral and provincial governments to aid in the development of ab-
original curricular materials (e.g., language, history, culture), and
to promote aboriginal teacher education. This would enable abo-
riginal people living off a land base to have some control over the
education of their children. In addition, it could increase the pros-
pects, which are currently very grim, for aboriginal children to
graduate from high school. Such an arrangement is possible at the
present time within the framework of Canadian federalism.

There are already self-governing aboriginal institutions, without
a land base, in existence. The Saskatchewan Indian Federated Col-
lege and the Gabriel Dumont Institute in Saskatchewan are cases
in point (although the former is a product of land-based status In-
dians). Both institutions are controlled by Indians and Metis and
non-status Indians respectively, and are accountable to their peoples
for their actions. Their financial arrangements with governments
are described in the Appendix. Both institutions offer ongoing ser-
vice delivery programs in Regina and Saskatoon, as well as in local
communities throughout Saskatchewan. Thus, long-term funding
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would be desirable, to enable planning and development of curric-
ulum, courses and programs. Only the Federated College has been
somewhat successful in this regard.

In addition, if these institutions are to do developmental work,
and are to have the capacity to respond to the wishes of their
people—that is, to have some policy-making capacity—their fund-
ing cannot be purely spending and program conditional. Some ex-
penditures must be at the discretion of the aboriginal institution,
if the institution is to be self-governing in any meaningful sense.
Again, the College has made more, if still somewhat limited, prog-
ress in this regard.

To sum up, the policy framework for fiscal arrangements and ab-
original self-government developed in this chapter can be adapted
to situations without a land base. Most of the same principles and
trade-offs would apply in both instances.

MAJOR CONCLUSIONS

A policy framework for fiscal arrangements and aboriginal self-
government has been elaborated throughout this chapter. The prin-
ciples for matching the appropriate fiscal arrangements to the ap-
propriate self-government arrangement, and to do so while at the
same time considering the community's economic, political and ad-
ministrative characteristics, have been developed. The next step in
policy development is to design a set of guidelines for self-
government negotiations, based on this policy framework (assum-
ing that this framework is an acceptable basis for government pol-
icy).

The key policy decisions revolve around the trade-offs among
the (at times) competing principles for fiscal arrangements. The ac-
tual choices depend on the weight attached to each principle. These
are fundamental policy decisions, and it would be inappropriate
for us to speculate on what weight should be given to each principle.

There would appear to be several considerations in designing
fiscal arrangements for aboriginal self-government. Perhaps fore-
most among these is the relationship among governmental auton-
omy, fiscal autonomy and community development (both economic
and political/administrative).

All three variables should be positively correlated. That is, as ab-
original self-governments become more autonomous, their fiscal ar-
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rangements should become less conditional (and more autono-
mous). Governmental autonomy is also related to economic devel-
opment and political/administrative capacity. A government with
a very limited economic base cannot be truly autonomous, insofar
as it receives the major portion of its revenues from another gov-
ernment. Economic development and self-government should grow
together.

Perhaps the most overwhelming conclusion is the yawning gap
between what these fiscal arrangements ought to be, given our prin-
ciples, and what they are. In existing fiscal arrangements for ab-
original self-government (several of which are summarized in Table
2 and in the Appendix), there is little relationship between the au-
tonomy of the aboriginal government and the autonomy of its fiscal
arrangement. At the present time, as aboriginal governments be-
come more autonomous, their fiscal arrangements tend not to—
they tend to remain short term, spending and program conditional,
and at the discretion of the federal government. There has been
some progress with respect to making these fiscal arrangements
less conditional (e.g., with the Cree-Naskapi, and, to a lesser extent,
with the Sechelt), but the federal government has to travel much
further down this road if aboriginal self-government is to have any
real meaning.

A second conclusion relates to economic development for abo-
riginal peoples. Fiscal arrangements should contribute to economic
development for aboriginal people, rather than act as disincentives,
as many of the current arrangements now do (e.g., short-term,
spending conditional, no incentives). Fiscal arrangements can do
more than express the financial relationship between the federal
government and aboriginal people. They can also be a policy instru-
ment in the economic development field.

A third conclusion is with respect to political development and
administrative capacity. If aboriginal governments are to become
more politically autonomous, more economically developed and en-
joy more fiscal autonomy, they will also have to become better de-
veloped in political and administrative terms. This means further
developing accountability relationships between aboriginal leaders
and their communities. The communities should participate in the
policy-making process and be consulted in the design of programs
and services. The leaders should be accountable to the community
for the expenditure of government funds. It also means that the ad-
ministrative capacity of aboriginal government will have to be
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further developed. The tasks of more autonomous aboriginal gov-
ernments, be they the administration of sophisticated fiscal arrange-
ments or the negotiation of complex intergovernmental agreements,
require more highly trained public servants. We are concerned that,
to date, there is too little effort being made on this front. It would
be counterproductive to have a federal government policy which
promoted autonomous—but inept—aboriginal governments.

Our fourth conclusion bears on the issue of ministerial respon-
sibility. We see no conflict between increased autonomy for aborig-
inal peoples, as represented in both self-government and fiscal ar-
rangements, and ministerial responsibility. The fiduciary, or trust,
responsibility does not prevent greater self-determination for abo-
riginal peoples—it demands it.

Fifth, with respect to the matter of federal and provincial respon-
sibility, we are of the view that there is a responsibility and a role
for each order of government. We have outlined what we believe
these responsibilities are, the roles each order of government should
play, and how this relates to federal and provincial government fi-
nancing. That there is a provincial government role is undeniable.

Finally, a suggestion with regard to the design and negotiation
of fiscal arrangements with aboriginal governments: serious con-
sideration should be given to restricting adjustments during the
term of the fiscal arrangement to technical criteria (such as changes
in population and costs), and to making more fundamental adjust-
ments (emerging from the incentive and equity principles) during
the renegotiation of the fiscal arrangement. Presumably, this would
occur about every five years. If such a suggestion were imple-
mented, it would be important for the federal government to elab-
orate publicly the principles which would apply to the renegotiation
before the initial agreement is concluded. This would give both par-
ties a full and prior understanding of the rules governing renego-
tiation, and demonstrate that the federal government intends to pur-
sue its policy of more autonomy—both governmental and fiscal—
for aboriginal peoples.
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APPENDIX

EXISTING ARRANGEMENTS
AND PROPOSALS: A SELECTED

SUMMARY

Cree-Naskapi

• Form of Self-Government

Under this arrangement, aboriginal self-government is land-
based and is ethnic in character. The scope of government is re-
gional while its basis of power is the result of legislation (the Creel
Naskapi of Quebec Act). Government powers are semi-autonomous.

• Fiscal Arrangements
The legal framework for fiscal arrangements is the result of leg-

islation (the Cree/Naskapi of Quebec Act). Funds are provided through
cash transfers; in addition, band corporations have powers of tax-
ation. The basis for receipt of funding is through subsidies in the
form of unconditional grants and entitlement payments from the
Cree and Naskapi land claims settlement. Fiscal arrangements do
not incorporate fiscal equalization factors. Funding levels are deter-
mined by a fiscal formula which considers population increases and
inflation as well as special circumstances. The Cree/Naskapi must
maintain accounting, reporting, audit and financial systems con-
forming to Part IV of the Act. The minister can appoint an admin-
istrator if the band's financial affairs are in disorder and can also
inspect financial records or appoint an auditor. This arrangement
is for five years with annual adjustments.
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• Community Characteristics (Economic and Political)
While the level of economic development allows for some own-

revenues, cash transfers are the main source of funding. The Cree/
Naskapi do have powers of taxation. In terms of incentives, the
Cree/Naskapi have instituted programs whereby Cree hunters and
trappers pursuing subsistence activities are provided with a degree
of income security. Under this model, bands are accountable to their
memberships for their own financial affairs. Records must be kept
for federal and non-federal funds. Ministers have financial account-
ability for the general well-being of the corporations, but not in de-
termining funding for local government priorities. Clearly some ca-
pacity exists in the communities for financial management, plan-
ning and budgeting.

Kativik Regional Government

• Form of Self-Government

This model of aboriginal self-government is land-based and pub-
lic in character. Its scope is regional while its semi-autonomous gov-
ernment powers are the result of legislation.

• Fiscal Arrangements
The legal framework for fiscal arrangements is the result of pro-

vincial legislation (the Act concerning Northern Villages and the Kativik
Regional Government), which provides Kativik with the legal status
of a municipal corporation. Funds for Kativik come from tax rev-
enues and external financing from seven Quebec departments. The
funding is in the form of spending conditional transfers. The ad-
justment of funds is at the discretion of the donor (the Quebec gov-
ernment). Ministers of the seven Quebec departments retain final
word over funding proposals. Kativik does an audit and provides
the results to the Quebec government. Kativik must negotiate an-
nually with the seven Quebec departments for its external funds.

• Community Characteristics (Economic and Political)
Municipalities have taxation powers over businesses, stock in

trade, rental property and can issue both building permits and busi-
ness licenses. It is uncertain whether fiscal transfers are aimed ex-
plicitly at establishing equity between aboriginal communities and
the rest of the population. Kativik has income support programs
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for individuals engaging in hunting, fishing and trapping. With
respect to accountability, municipalities must submit their budgets
to Kativik and in turn Kativik must submit its budget proposals
to the appropriate provincial ministries.

Indian Band Government

• Form of Self-Government

This model of aboriginal self-government is land-based and is
ethnic in character. The government is local and its basis of authority
is derived from legislation (the Indian Act). Government powers are
dependent/administrative, with legislative authority on some mat-
ters.

• Fiscal Arrangements

The legal framework for fiscal arrangements is through legisla-
tion (the Indian Act). Funds are provided through cash transfers,
and in addition bands have power of taxation. The cash transfers
are spending conditional. There is no clear model that determines
funding to all bands, and the funding arrangements do not incor-
porate explicit equalization factors. Funding is adjusted at the do-
nor's discretion. Chiefs and councils must negotiate annually on
every item in the band's operating budget. Bands are accountable
to the minister.

• Community Characteristics (Economic and Political)

The degree of economic development for the majority of bands
is low. Thus, cash transfers are the primary source of revenues. It
is uncertain whether fiscal arrangements are aimed at establishing
some degree of equity between aboriginal communities and the rest
of the population. There does not seem to be any consideration of
incentives under this arrangement since bands are purely admin-
istrative for the most part, and have no say in decision making,
planning and budgeting. The accountability of the band council to
its members is diverse. The degree of administrative capacity for
financial management, planning and budgeting is varied.

• Alternative Funding Arrangements

Alternative Funding Arrangements (AFA) are available to some
Indian bands. The arrangements, which cover a wide range of ser-
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vices, offer somewhat greater certainty since they can be for a five-
year term (subject to annual Parliamentary appropriation). They
also offer more flexibility in that unused funds can be reallocated
to other sectors, although conditions attached to the funds are still
very strict (service standards, program audits, administrative pro-
cedures).

Penner Report Proposals

• Form of Self-Government

The Penner Report proposal for aboriginal self-government is
land-based and ethnic in character. It is local/community in scope
and its basis of powers would be constitutional. Government pow-
ers would be autonomous in nature.

• Fiscal Arrangements

The legal framework for fiscal arrangements would be constitu-
tional. Funds would be paid through a combination of cash trans-
fers and tax revenues. The basis for receipt of funding would be
claims settlements as well as direct grants to all recognized Indian
First Nations. Funding would be based on a per capita formula.
Global amounts of funding would be determined by federal and
First Nation representatives. The fiscal arrangement would also in-
corporate an explicit equalization factor. Adjustment would be by
formula (not stated); in addition, funding for exceptional needs
would be provided. Accountability to the minister would cease;
however, an independent office to monitor and report to Parliament
on official actions affecting Indian First Nations would be estab-
lished. The term for funding would be five years.

• Community Characteristics (Economic and Political)

Fiscal arrangements would be aimed at achieving both equity
within aboriginal communities and with the non-Indian population
(equalization payments). The fiscal arrangements could potentially
incorporate strong incentives for development since Indians would
have control over budgeting, planning and program design. Indian
First Nation governments would be accountable to their own peo-
ple. A Minister of State for Indian First Nation Relations would be
established to promote the interests of First Nations. A strong ad-
ministrative capacity would be required since First Nations would
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be responsible for formulation, implementation and delivery of
services.

Cree School Board

• Form of Self-Government

The Cree School Board is land-based and was created under the
James Bay and Northern Quebec Agreement which was signed by
Ottawa, Quebec and representatives of the Cree nation. This school
board falls under Quebec jurisdiction. However, it retains special
powers and a mandate to provide culturally relevant programs.

• Fiscal Arrangements

The legal framework for fiscal arrangements is contained in
s. 16.0.28 of the James Bay and Northern Quebec Agreement. Que-
bec provides 25 per cent of the board's funds while the Department
of Indian Affairs and Northern Development contributes the re-
mainder. The basis for receipt of funding is entitlement; funding
is determined by a formula. Adjustments are made to accommodate
cost increases. The degree of the board's accountability to both levels
of government is uncertain. Funding is on an annual basis.

• Community Characteristics (Economic and Political)

Administrative capacity is relatively high; the board manages a
system of 190 teachers and 260 administrative support and profes-
sional staff.

Saskatchewan Indian Federated College

• Form of Self-Government

The Saskatchewan Federated College is not directly land-based.
The college is under the jurisdiction of the Saskatchewan Indian
First Nations (an organization representing status Indians in the
province) and is federated with the University of Regina.

• Fiscal Arrangements

The funds are provided through cash transfers authorized in leg-
islation by the donor governments. Funding is spending condi-
tional. Adjustments in funding are at the donor's discretion. The
degree of accountability to both levels of government is unclear. The
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college is financed through five-year agreements with the federal
and provincial governments.

• Community Characteristics (Economic and Political)

This dimension is not directly comparable to the other arrange-
ments. The college is independent from the University of Regina.

Gabriel Dumont Institute of Native Studies and Applied Research

• Form of Self-Government

This is not a land-based model. The institute is incorporated as
a non-profit corporation. Programs offered are for teacher education
and technical training. The institute conducts research in curric-
ulum development and Metis culture and history.

• Fiscal Arrangements

Funds are provided by the Saskatchewan departments of Edu-
cation and Advanced Education and Manpower. Supplementary
funding for certain programs is available from the Secretary of State
and from Employment and Immigration Canada. The funding is
spending conditional. Adjustments are at the donor's discretion.
The degree of accountability is uncertain. However, the curriculum
must be fully accredited and recognized. Funding is negotiated on
an annual basis.

• Community Characteristics (Economic and Political)

As in this previous instance, this dimension is not directly rel-
evant. However, administrative capacity is relatively high; the in-
stitute designs and supervises activities and programs.

Denendeh (Dene-Metis proposal)

• Form of Self-Government

The Dene-Metis model for aboriginal self-government is land-
based and public in character. The scope of the government would
be regional and its power would be based on legislation. Govern-
ment powers would be semi-autonomous.
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• Fiscal Arrangements

The legal framework for fiscal arrangements would be by means
of an agreement. Funds would be provided through cash transfers
and tax revenues. The funding arrangements would be part of a
land claims settlement. Other aspects such as equity, adjustment
mechanisms, accountability and the term of the fiscal arrangements
are uncertain.

• Community Characteristics (Economic and Political)

The degrees of economic development, and administrative ca-
pacity are varied.

Sechelt Band Government

• Form of Self-Government

The Sechelt model of aboriginal self-government is land-based
and is ethnic in character. It is regional in scope (consists of 33 re-
serves) and its basis of power is federal legislation (Sechelt Self-
Government Act). Provincial legislation (Sechelt Indian Government
District Enabling Act) also confers the comparable legal status of a
municipality. Government powers are semi-autonomous.

• Fiscal Arrangements

The legal framework of the arrangement is federal legislation,
based on a government-aboriginal agreement. Funds are in the form
of cash transfers; revenues may also be raised through local taxes.
Additional financing between the band and the federal government
can also be arranged in the form of conditional grants. Funding
is determined by a fiscal formula. It is uncertain whether this fiscal
arrangement incorporates an explicit equalization factor. Funding
is adjusted in response to cost increases and includes a population
index. Bands must provide audited consolidated financial state-
ments to the minister. The funding period is for a five-year term,
and the level of funding in any year is determined by the formula.

• Community Characteristics (Economic and Political)

In relative terms the level of economic development is advanced;
administration, logging and fishing are key economic activities. The
council is financially accountable to members of the Band. The
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administrative capacity for financial management, planning and
budgeting is relatively strong.

Nunavut Proposal

• Form of Self-Government
This proposal is land-based and public in character. The scope

of government would be regional. Government powers would be
semi-autonomous.

• Fiscal Arrangements
The legal framework for fiscal arrangements would be the result

of legislation. Funds would be a combination of cash transfers and
tax revenues. Block grants are favoured by the Inuit. Funding de-
terminacy, the redistributive aspects, adjustment mechanisms, ac-
countability and term are unspecified.

• Community Characteristics (Economic and Political)

The Nunavut government would be accountable to its own peo-
ple. However, the degree of accountability to the federal minister
is uncertain. Administrative capacity under this model would be
high.
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CHAPTER 5

HIGH POLITICS IS NOT
ENOUGH: POLICIES AND

PROGRAMS FOR ABORIGINAL
PEOPLES IN ALBERTA

AND ONTARIO
Frances Abele and Katherine Graham

INTRODUCTION

The long process of political mobilization and national organi-
zation begun by aboriginal peoples1 in the mid-1960s culminated
in a series of First Ministers' Conferences (FMCs) on Aboriginal
Constitutional Matters in the 1980s. Canada's newly patriated and
amended Constitution entrenched "existing aboriginal and treaty
rights" and set in motion the series of highly publicized meetings
of federal, provincial and aboriginal leaders.2 Although the FMCs
concluded without resolution of what became the focal issue—
constitutional entrenchment of aboriginal peoples' inherent right
to self-government—the participants in the process may count
many victories, including the constitutional amendment itself, in-
creased public awareness of, and respect for, aboriginal peoples'
concerns, and the precedent of dealing with these concerns at the
highest possible level of negotiation.

A secondary, and arguably less positive effect of the First Min-
isters' Conferences was the direction of leaders' and activists' at-
tention towards the high politics of executive federalism and away
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from issues of administration and service delivery in native com-
munities. This chapter begins with the observation that attention
to these practical matters is an essential complement to high-level
negotiation and political activism at the national level. As a conse-
quence, particularly now that the First Ministers' Conferences have
concluded, relations between aboriginal peoples and the govern-
ments of the provinces where they live have become more impor-
tant. Not only do provincial governments contest control of some
of the land and resources that figure largely in some aboriginal peo-
ples' plans for their future, but more important for our purposes
here, provinces also possess the constitutional mandate, expertise
and administrative systems in program and service delivery central
to most visions of aboriginal self-government. For the realization
of self-determination, questions of administration and implemen-
tation are just as important as constitutional and legal issues—
though they are not more important.

The first section of this chapter outlines the reasoning that led
us to consider aboriginal-provincial relations. Then we turn our at-
tention to aboriginal-provincial relations in two provinces, Alberta
and Ontario. The circumstances of aboriginal people in Alberta and
Ontario are briefly described, and then some preliminary observa-
tions about aboriginal-provincial relations in each province are of-
fered, with a view to exploring the complex prospect that now faces
aboriginal peoples in the aftermath of the FMC process. Recent de-
velopments in programming and program agreements provide
some basis for optimism about the potential for progress towards
self-government even in the absence of high-level nation-to-nation
negotiations. Noting that the process of policy and program devel-
opment in each case is very different and reflects the political and
administrative cultures of the two provinces, we argue that in each
situation there are opportunities for aboriginal peoples to realize
benefits that extend beyond those that could have been realized
through unitary negotiations at the aboriginal-federal-provincial
bargaining table.

WHY HIGH POLITICS IS NOT ENOUGH

The FMCs created and concluded a period of principled debate
and vigorous political struggle, dominated by aboriginal, provincial
and federal leaders, activists, organizers, researchers, lawyers and
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constitutional advisors who found their grandest stage in the high
politics of nationally televised conferences. Preparation for, and par-
ticipation in, the FMCs occupied a great deal of the attention of
many (though not all) aboriginal political leaders and their staffs.
The high stakes at the constitutional table and prospect of regis-
tering permanent gains in the legal system that governs aboriginal
peoples' relations with the rest of society compelled such a concen-
tration of effort. Also, while the FMCs were in progress, there was
a tendency for non-constitutional issues to be placed on hold, or
at least to be resolved only on a provisional basis, to ensure that
victories at the constitutional table would not be undercut by con-
cessions at other levels. And, as is often the case, scholarly attention
was attracted by the importance and energy of constitutional po-
litical struggle, with the result that relatively scant attention has
been paid to other questions.3

Yet there are other important aspects to aboriginal peoples' strug-
gle for their rights. These include traditionally provincial policy fields
which impinge upon local or community social and economic de-
velopment, language preservation and cultural development, and
aboriginal control in policing and in social service delivery. Victories
achieved in the high politics of constitutional negotiation and in
legal battles are very important, but without progress in policy and
programming in these other areas, the constitutional victories will
be hollow. Self-government is a practice, as well as a condition. Under
any constitutional regime, administrative systems and suitably
trained personnel, as well as procedures through which agencies
co-operate with the communities they are serving, must be devel-
oped along lines complementary to the goal of aboriginal self-
government. The development of all these capacities by aboriginal-
controlled organizations is bound to require experimentation and
to take some time.

As the statistics we review later in this paper indicate, the social
and economic circumstances in most aboriginal communities in
Canada mean that the people who live there have less chance than
most non-aboriginal Canadians to live fully satisfying lives. Though
this situation is a consequence of historical injustices and errors not
of their own making, it is only aboriginal people themselves who
can sustain the process of change to better conditions. What they
require from non-aboriginal people and governments are the room
and the resources to develop their communities. In doing this, most
aboriginal peoples in Canada will have to deal with both provincial
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and federal governments, although the extent and specific areas of
involvement will vary. For treaty Indians living on reserves, federal
obligations are relatively clear-cut and protected by the precedents
set by earlier interpretations of the treaties. However, there have
been, and probably will continue to be, disputes about the ade-
quacy of federal funding to on-reserve programs and certainly
about any extension of federally-funded programming. For the Me-
tis and the slowly diminishing number of non-status Indians, as
well as for treaty Indians living off reserve, federal obligations are
somewhat less clear.4 Whatever is the case in legal principle, in prac-
tice it is evident that, as in the past, both federal and provincial par-
ticipation will continue to be crucial for adequate provision of ser-
vices to these groups. It is likely, too, that the political jousting about
which level of government is responsible for specific services will
continue.

For this reason among others, aboriginal organizations neither
can nor should abandon their political advocacy roles or executive-
level political negotiation. Aboriginal peoples' political organiza-
tions, particularly in their role as national representatives and col-
lective voices, are crucial to the continuation of the process of na-
tional realignment that aboriginal peoples initiated over twenty
years ago. Without their activities on the national scene, it is likely
that very few changes would have been realized locally. Further,
whatever the provinces may undertake, the federal role is still de-
cisive. Federal leadership is still required to move discussions of
self-government ahead, and federal funds are necessary, both le-
gally and practically, for specific programs and services. Thus the
federal stance on aboriginal issues sets the stage for provincial ac-
tions, as is evident from the somewhat contradictory effects of the
current federal reluctance to deal with aboriginal issues creatively
and energetically. Federal inaction both prompts pragmatic re-
sponses from provincial governments concerned with meeting their
statutory obligations and constrains provincial actions by heighten-
ing uncertainty, particularly about the all-important legal and fiscal
relationship between the Government of Canada and aboriginal
peoples. Particularly in the aftermath of the First Ministers' Con-
ferences on the Constitution, the necessary involvement of repre-
sentative provincial, territorial and national aboriginal organizations
in high politics will certainly continue, but it may be advisable to
combine these efforts with a new openness to the provinces.
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In a number of ways the research presented here is incomplete.
We offer only a provocative contribution to what must be in the long
run a very ambitious research project, best undertaken by numbers
of researchers working in all provinces. It is not possible to do jus-
tice to the complexity and variety in the basket of initiatives for even
the two provinces we have chosen; there is space here only for gen-
eral observations, interesting examples and cautious conclusions.
As well, our attention has been primarily upon provincial organi-
zation and initiatives, and upon provincial responses to aboriginal
peoples' demands. Although we have considered what aboriginal
peoples have had to say, we have not conducted a thorough
community-based evaluation of the impact of provincial initiatives.
Such an enterprise was well beyond our means; yet it is necessary
before the complete picture will be available. Another limitation is
that neither province's public accounts include a systematic record
of programs designed primarily to serve aboriginal people, nor is
it possible to develop for either province time-series data on levels
of provincial spending for services to aboriginal people. Therefore,
at this stage in our research it has not been possible to complement
our administrative analysis with an accurate measure of either pro-
vince's financial commitment to program goals.

ABORIGINAL PEOPLES IN ALBERTA
AND ONTARIO

The single most evident characteristic of the aboriginal popula-
tion of the two provinces is the diversity. It is most important to
realize that this diversity applies when one examines the charac-
teristics of the aboriginal population within each province. Gener-
ally, while aboriginal peoples are in poorer socio-economic circum-
stances than the rest of the population, the diversity of circum-
stance among urban and rural, and status and non-status Indians
is striking. In some respects, aboriginal people living near or in ur-
ban settings in both provinces have more similarities with each
other than they do with other aboriginal people who live in rural
or remote areas of their respective province. Nonetheless, differ-
ences in heritage among aboriginal communities should not be min-
imized. These differences shape the relationships of particular
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aboriginal communities with each other and with their respective
provincial governments.

Data from the 1986 census indicate that the total aboriginal pop-
ulation in Alberta was 103,930.5 According to the Indian Register
of the Department of Indian Affairs and Northern Development,6

there were 48,706 registered Indians in Alberta in 1986 comprising
about 13 per cent of the national total of registered Indians. This
same year 72 per cent of all registered Indians in Alberta were living
on a total of 90 reserves, with nearly 93 per cent of the reserve res-
idents living within 350 kilometres of the nearest service centre ac-
cessible year-round.7 Reserves in Alberta vary in size, but generally
are larger than the national average. There is also great variation
in economic prosperity, particularly between reserves with signif-
icant oil and gas production and those without revenue from this
source.

According to the 1986 census data, the aboriginal population of
Ontario was 167,375.8 The Department of Indian Affairs and North-
ern Development reported 86,544 registered Indians in Ontario in
1986, or about 23 per cent of the registered Indians in Canada. In
Ontario, 64 per cent of all registered Indians in Ontario were living
on reserves. In 1981, there were 185 Indian reserves in Ontario, and
as in Alberta, these were on average larger than reserves elsewhere
in Canada.9 Most of the aboriginal population lives in the southern
more-developed parts of the province, but significant numbers live
in the much smaller centres and more rural circumstances of north-
ern Ontario. The Kenora area has the highest concentration of ab-
original people, with more than one-quarter (27 per cent) of the
population in the region and almost 15 per cent of all aboriginals
in the province. Another region with a significant concentration of
aboriginal peoples is the area between Nipissing and Parry Sound
(both northward and westward). Aboriginal people represent an
important proportion of the local population in Brant County, and
the districts of Cochrane, Rainy River and Manitoulin.

Recent demographic profiles of the status-Indian populations in
the two provinces indicate some striking similarities. The Indian
population is growing faster than the general population in both
Alberta and Ontario, and is generally younger. This trend may be
declining in Alberta but is expected to continue in Ontario. In both
provinces, Indians have higher crude death rates and a significantly
lower life expectancy than the rest of the population. Indians are
less well-educated in both provinces than the general population.
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Low educational attainment is most acute among Indians living in
rural and remote areas. Younger Indians are achieving higher levels
of education than their elders but still lag behind. Labour force par-
ticipation and income among the Indian population is lower, while
unemployment among Indians is generally higher than the rate of
unemployment experienced by the rest of the population in both
Alberta and Ontario.10

These patterns, while not reliable enough to provide precise mea-
sures, do in the aggregate establish that there are very significant
social and economic needs among aboriginal people living in both
provinces. By all social indicators, aboriginal peoples in both juris-
dictions are in worse shape than the general population. The rea-
sons for this differential lie in the history of relations between ab-
original and non-aboriginal people, in the occupation of aboriginal
lands by non-aboriginals and in the policies that have governed ab-
original people's lives since Europeans arrived here. Aboriginal peo-
ples have been working for decades in a number of different settings
to establish the political and economic independence necessary for
long-term solutions.

As this process has evolved in Alberta, distinctions among treaty
and non-treaty Indians and Metis have had considerable political
salience. Northern Alberta Metis have had a unique relationship
with the provincial government, arising from the establishment of
Metis settlements in northern Alberta under the Metis Betterment
Act (1936).n The settlements are represented by the Alberta Feder-
ation of Metis Settlement Associations. Metis elsewhere in the prov-
ince are represented principally by the Metis Association of Alberta
(MAA) and a provincial office of the Native Council of Canada.12

The Indian Association of Alberta represents Indians whose ances-
tors signed Treaties 6, 7 and 8.

Besides these major representative bodies, there are other abo-
riginal organizations which represent the interests of, for example,
aboriginal women, or which have specific service roles. Besides the
Alberta Native Women's Association, there are four other more spe-
cific bodies.13 There are friendship centres in a province-wide net-
work, and dozens of community-based or regional organizations
in the areas of arts and crafts, culture, communications and edu-
cation. Two important examples of aboriginal-controlled service-
delivery organizations with a province-wide focus are the Native
Counselling Services of Alberta, which provides a range of services
in justice and corrections, and the Nechi Institute, devoted to
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rehabilitation of people with drug and alcohol problems. More re-
cently, aboriginal people have also formed a number of co-operative
councils, for example, in the area of economic development plan-
ning.

Within Ontario, a fairly complex network of organizations rep-
resents various segments of the aboriginal population. The variety
of organizations carrying out a representational role beyond the
band or community level reflects the diversity of the Ontario ab-
original population itself. The Chiefs of Ontario Office represents
the four status-Indian associations to the Assembly of First Nations
and is a vehicle for Ontario government/Indian consultation on mat-
ters pertinent to Indian people in Ontario. The office consists of
the Association of Iroquois and Allied Indians (AIAI)—an umbrella
organization representing the interests of eight bands (First Nations)
in Southern Ontario; the Grand Council Treaty No. 3 which rep-
resents 25 Ojibway Nations reserves—the three main areas of the
treaty being Kenora, Dry den and Fort Frances; the Nishnawbe-Aski
Nation (NAN) which represents Treaty No. 9 people; and the Ani-
shinabek Nation Union of Ontario Indians (UOI)—the oldest po-
litical aboriginal organization in Ontario, representing the interests
of 38 First Nations along Lake Superior, Georgian Bay and in South-
ern Ontario.

The Ontario Metis and Non-Status Indian Association
(OMNSIA) represents the interests of Metis and non-status Indians
in Ontario. The province is administratively split into five zones.
Membership is composed of residents of Ontario who are 18 years
of age, of aboriginal descent, Metis or non-status Indian. The Metis
Native Council has been active in Ontario as well.

The history of treaties in Ontario is long and varied. The con-
clusion of treaty agreements at various periods in the province's his-
tory has set the stage for current land claims disputes. Such dis-
putes tend to occupy centre stage and gain the lion's share of public
attention related to aboriginal politics in Ontario.

Treaties made between the British Crown or federal government
and aboriginal people of Ontario generally were concluded during
three periods: pre-Confederation, early Confederation and early
twentieth century. After the United States War of Independence,
the Crown concluded a number of land cession agreements with
Indians in southern Ontario to assist in the settlement of the United
Empire Loyalists and to fulfil promises of land grants made to its
Iroquois allies in recognition of their military service.
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In 1850 the Robinson-Superior Treaty and the Robinson-Huron
Treaty (the Robinson treaties) were concluded, clearing aboriginal
title to the area north of lakes Superior and Huron for the devel-
opment of minerals.

Treaty No. 3 was signed in 1873 by the Canadian government
and the Ojibway nations of what is now northwestern Ontario. The
treaty cleared aboriginal title to lands from southeastern Manitoba,
to east of Dry den, from the Canada/United States border to the 50th
parallel. Treaty No. 9 was concluded in 1905-06 by the Canadian
government, the Ontario government and the Cree-Ojibway nations
in the area now known as northern Ontario. The Chippewa and
Mississauga agreements were concluded in 1923, in an effort to re-
solve disputes and uncertainties concerning pre-Confederation land
cessions in southern and central Ontario.

GOVERNING TRADITIONS IN ONTARIO
AND ALBERTA

For many years, Alberta and Ontario have presented contrasting
faces in national constitutional matters. Alberta has a national im-
age as the haven of free-enterprise "buccaneer" capitalism, with a
series of provincial governments dedicated to serving the interests
of regional entrepreneurs. On aboriginal matters, Alberta is seen
as one of the traditional "spoiler" provinces, stubbornly unwilling
to recognize the legitimacy of aboriginal aspirations or to negotiate
new principles. Ontario, on the other hand, has often displayed
more openness and a cautious willingness to reach symbolically-
important agreements on aboriginal matters, a stance compatible
with Ontario's image as a rich but bland province whose leaders
have assumed (with some degree of noblesse oblige) that what is good
for Canada is good for Ontario, and vice versa.

While there is some basis in fact for these different images, they
are also misleading: the practical reality beneath the public image
in each province is more similar than different. Alberta's "red-neck"
reputation is belied by many internal provincial initiatives, while
Ontario's more "liberal" national face has not always been comple-
mented by action (and fiscal commitment) in services.

First, despite the differences between the positions of the
two provinces in national constitutional talks, neither has been
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particularly successful in addressing outstanding specific claims
within their borders.14 Second, despite the differences in the lan-
guage used by politicians and officials to describe the process, nei-
ther province has displayed any indication that extension of powers
to aboriginal collectivities will move beyond delegation of statutory
authority in specific functional areas. The review of actual program-
ming later in this discussion suggests that, to date, aboriginal self-
government in Ontario has been effectively the same thing as what
could be called aboriginal self-administration in Alberta.

Since the 1930s, Alberta has known a series of legislatures dom-
inated by one party and faced with negligible opposition. This has
led to a certain governing style, characterized by relatively inaccess-
ible ministers, weak legislative committees and few central agen-
cies. It has also produced some very interesting openings to pop-
ular participation at the administrative level. A system of special
advisory cbmmittees and permanent advisory councils on matters
ranging from arts and culture through northern development to
senior citizens' affairs makes public participation in the policy proc-
ess possible. The legislative branch in Alberta appears relatively im-
permeable to opposition forces, while the bureaucracy is unusually
open. However odd this system appears when compared to the tra-
ditional Westminster model of democratic government, the practical
consequences of the system are less undemocratic than might be
expected. Some evidence for this is found in the province's relatively
high levels of spending on health care, education and social services
and in Albertans' willingness to elect, repeatedly, very large ma-
jority governments.15

Both the province's relative electoral unanimity and successive
provincial governments' reluctance to entrench aboriginal self-
government are related to Alberta's historical and current position
in Confederation. Alberta is a recently formed "settler" province.
Provincial control over Crown land (and thus the energy reserves
upon which provincial prosperity is based) was not ceded by the
federal government until 1930. While certainly energy-sector cor-
porations exercise enormous economic and political power in
Alberta (over governments, unions, parties and citizens' everyday
life), Albertans' enduring support for "provincialist" strategies is
more than a manifestation of the overriding influence of corpora-
tions. As successful politicians in the province have long recog-
nized, these strategies are based upon an interpretation of reality
that is still persuasive to the descendants of recent settlers. Signif-
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leant proportions of the electorate, at least, may see themselves pre-
cariously established in a territory quite recently taken from abo-
riginal people, more recently yet secured against "colonial" admin-
istration by the federal government, and then confronted by federal
governments led by parties responsive to the more populous prov-
inces of central Canada.16

Taken together, these considerations shed some light on the over-
all approach to aboriginal affairs by successive Alberta govern-
ments. These have all been remarkably consistent on certain ques-
tions of principle: in particular, there will be no symbolic agreement
to aboriginal self-government until there is a clear definition of the
political, economic and administrative implications of such a step.
On the other side, treaty Indians in Alberta insist upon the over-
whelming importance of their treaties with the Crown, even where
this emphasis interferes with the benefits that might arise from po-
litical solidarity with non-treaty aboriginal people in Alberta and
nationally. For treaty Indians, the treaties are all there is between
them and further displacement by the growing settler population.
This has sustained a reluctance to deal directly with the provincial
government which is often seen to represent only the interlopers.

Further, it is clear that provincial control over energy reserves and
other resources will be carefully guarded, and that provincial au-
thority and responsibility in other areas will be protected, even if
this is expensive. Thus, while the province resists any contraction
of federal fiscal responsibilities, there is a willingness to spend
money on a made-in-Alberta solution. This willingness, taken to-
gether with relatively well-stocked provincial coffers and the per-
meability of the provincial bureaucracy, has created opportunities
for aboriginal people in Alberta to make significant incremental
breakthroughs. As will be clear from the examples in the next sec-
tion, even treaty Indians have found a way to take advantage of
these opportunities without sacrificing their principles. The 1980s
have brought some stirrings towards pragmatic co-operation by all
parties for a local resolution of significant problems.

Although Ontario's electoral history is somewhat more multi-
dimensional than Alberta's, the dominance of the Progressive Con-
servative party in the provincial legislature from the Second World
yVar to the early 1980s, combined with a general ethos toward sec-
ular modernity among the province's economic and political elite,
shaped the administrative and political structures of the provincial
government. Specifically, since the mid-1960s the dominance of
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rational planning and policy-making structures within the Govern-
ment of Ontario has been a central characteristic of that province's
operation.17 Decisions may ultimately be made on a "big P" political
basis; in fact, partisan political battles in Ontario have tended to
be much more heated than in Alberta. However, the longevity of
the Conservatives, perhaps to be followed by an equally impressive
reign by the current Liberal government, has ensured the place of
rational policy and program development structures to deal with
broad issues. Inter-departmental committees of officials, up to the
Deputy Minister level, grapple with such issues before passing on
their findings and recommendations to "mirror committees" of
Cabinet. At the bureaucratic level, the system is somewhat more
closed than in Alberta. To be sure, external interests may be con-
sulted; but they tend to be established interests rather than
government-initiated groups. In short, the elements of a rational,
technocratic system exist to channel the energies of Ontario pol-
iticians and bureaucrats as they grapple with complex and conten-
tious issues, including aboriginal policy issues.

In contrast with Alberta, the current government in Ontario has
embraced the principle and language of self-government without
clear definition of the concept. Discussions with provincial officials
suggest, however, that the evolution of self-government towards
some form of municipal model is implicit in the province's accept-
ance of this term. Ontario's stance on self-government has had two,
somewhat contradictory, results. On one level, its endorsement of
the concept has led the bureaucracy to view developments in the
aboriginal-affairs field entirely through the prism of self-
government, thereby necessitating a "wait and see" approach in the
context of deliberations by both aboriginal people and the federal
government on the meaning of the concept as well as on the legal
and fiscal arrangements which will result from its implementation.
On another more pragmatic level, various provincial ministries are
moving ahead. In some instances, such as the establishment of ab-
original children's services agencies, this is being done under the
provisions of existing provincial legislation (the Child and family Ser-
vices Act to be exact). In other cases, initiatives are being undertaken
in the context of a broader policy stance. For example, the province's
Ministry of Correctional Services is now contracting out to various
aboriginal organizations the provision of a variety of support ser-
vices for aboriginal offenders. This is part of the implementation
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of that Ministry's overall corporate plan which establishes enhance-
ment of services to aboriginal peoples as a priority.

There is another contrast in attitudes to the federal role. Alberta
wants to ensure that the federal government meets its responsibil-
ities, but is willing to spend money to provide an equal level of ser-
vices to all Albertans, in which category they include aboriginal
people. Because of historic mistrust of federal power, Alberta is
committed to made-in-Alberta solutions. Ontario has a history of
a more co-operative relationship with the federal government and
has, therefore, been more reluctant to seek independent solutions.
Although Ontario has a national image as a "fat cat" province, there
are competing demands on the provincial treasury. The fact that
significant amounts of the province's own resources have not been
expended in innovative programs for aboriginal residents may in-
dicate the weakness of aboriginal organizations relative to other
claims on provincial resources.

During the last few years, both provinces have been working in
an atmosphere of fiscal restraint. This may account for the fact that,
although the political tables were turned in 1984 (putting the Tories
in power in Alberta and Ottawa, while a new Liberal-NDP coalition
and then a Liberal government in Ontario faced the Tories in
Ottawa), each province stuck to its traditional approach. Although
the elections of the 1980s may have eased Alberta-Ottawa relations
somewhat, the province continued to seek made-in-Alberta solu-
tions and apparently did not display much more reluctance to de-
ploy provincial funds for this purpose. The table-turning elections
(and restraint) have affected relations somewhat between Ontario
and the federal government. For example, negotiations between
Ontario and the federal government concerning funding for the Ab-
original Constable Program have been particularly vexatious for the
province. In general, however, neither province has radically de-
parted from their established approach.

There are some similarities between Alberta and Ontario as they
grapple with aboriginal policy and program issues. Each province
must deal with the reality that status Indians are a federal respon-
sibility, and with federal interest in "off-loading" responsibilities
to provincial governments. This concern is particularly acute as Bill
C-31 increases the number of Indians entitled to services under the
Indian Act and reduces the number of non-status Indian citizens.
The larger population of Indians with a statutory right to services
under the Indian Act makes both provinces understandably
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suspicious that they will have to pick up the slack as the federal gov-
ernment squeezes expenditures on aboriginal peoples. Each prov-
ince has responded by resisting this trend.

In each province, status-Indian organizations are reluctant to
deal directly with the province (both as a matter of principle and
from fear that the federal government will reduce its commitment
of funds), and in each province there is a history of political and
legal conflict between aboriginal people and the provincial govern-
ment. Both provinces have responded in the same way, by express-
ing a willingness to do business with communities and bands, in-
dividually and on matters in specific program areas. As well, both
provinces have maintained a formally "reactive" stance, of waiting
for bands to approach them. But they are not passive, since each
has taken steps to ensure that doors will be open when bands ap-
proach. Alberta cleared the way with the 1978 Extension of Services
Policy;18 in Ontario, the Peterson government has adopted a com-
prehensive aboriginal policy which sets out the government's overall
commitment to dealing with aboriginal issues and providing ser-
vices to aboriginal people in a manner consistent with their needs
and interests. This policy sets the broad framework within which
specific ministries, such as Correctional Services, Community and
Social Services and Education, operate. Ministry by ministry, more
specific commitments to the province's overall goals have started
to emerge.

These developments do not mean that each province has rushed
willy-nilly into extensive program changes to respond to aboriginal
aspirations for either self-government or autonomous program de-
livery. Indeed, each province shows concern about the capacity of
aboriginal organizations to participate in detailed policy develop-
ment. In some service areas, such as child welfare services and na-
tive policing, there is concern about accountability and for how the
province will meet statutory responsibilities to ensure certain stand-
ards of care and service. The present emphasis in each province
seems to be somewhat different, with Ontario most concerned with
capacity and restraint, and Alberta currently emphasizing stand-
ards and oversight.
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PROVINCIAL ARRANGEMENTS FOR
ABORIGINAL POLICY AND PROGRAM
DEVELOPMENT

Structures through which aboriginal policy is developed in each
province differ, and (not surprisingly) reflect each province's general
tradition of policy development. Over the last fifteen years, Ontario
has gradually put in place a formal infrastructure of policy devel-
opment bodies. The Ontario Native Affairs Directorate (ONAD) was
established in the mid-1970s. Its original intent was to signal en-
hanced provincial-government awareness of aboriginal concerns
and to co-ordinate the initiatives of various provincial ministries as
they affected aboriginal people. The Directorate was something of
a weak sister in its early period, partly reflecting the Conservative
government's reluctance to take on aboriginal servicing issues in
a major way. This was reflected, in part, by a 1977 Cabinet directive
eliminating the provincial governments' involvement in delivering
services on Indian reserves.

A considerable change occurred with the 1985 election of a mi-
nority Liberal government that held power by virtue of a formal ac-
cord with the New Democrats. In the new Cabinet, a high profile
senior minister was made responsible for aboriginal affairs. A
Cabinet committee on aboriginal affairs was struck, with member-
ship from among the more prominent members of Cabinet. In the
best Ontario government tradition, this committee has a corre-
sponding committee of deputy ministers. Both committees meet
regularly to deal with broad issues of aboriginal affairs policy as
well as possible specific government initiatives. The committee of
deputies also acts as an information forum, allowing individual
ministries and other government agencies an opportunity to "show
and tell" their particular initiatives affecting aboriginal peoples. Ap-
parently both meetings are well attended and lively.

ONAD has also been beefed up under the Liberals. The status
of its executive director has been upgraded to that of a deputy min-
ister equivalent, and that person chairs the Committee of Deputy
Ministers. The directorate played a lead role in developing the go-
vernment's aboriginal affairs policy and acts as a central agency in
seeing that individual ministries and agencies live up to the spirit
and letter of the policy. The bureaucratic capacity for ONAD to carry
out this policing/helping role has been enhanced by the recruitment
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from line ministries of individuals with considerable experience in
dealing with aboriginal issues.

In Alberta, there is no Cabinet committee, but rather a system
of issue-specific ad hoc advisory committees coupled with some
more permanent institutional emphasis. The then-new Progressive
Conservative government began the process in 1971,19 with the es-
tablishment of the Alberta Indian and Metis Liaison Group (re-
named the Alberta Native Secretariat in 1976 and, renamed again,
the Alberta Native Affairs Secretariat in 1979). The Secretariat sup-
ported a minister, appointed in 1975 as the first provincial minister
in Canada whose sole responsibility was aboriginal affairs. Early
in 1986, as part of a general reorganization of a number of depart-
ments, the program elements of the native affairs secretariat were
amalgamated with municipal affairs and incorporated as part of the
Improvement District Operations Division. This new divisional
structure was renamed the Improvement Districts and Native Ser-
vices Division (IDNSD). There is no longer a minister with sole re-
sponsibility for aboriginal affairs, although this is not necessarily
an indication of a diminishing provincial commitment to addressing
aboriginal issues. Besides the officials in the IDNSD, there are now
also quite highly-placed and specialized staff to deal with aboriginal
matters in the departments of Education, Municipal Affairs and
Social Services, among others, as well as an active Intergovernmen-
tal Committee on Native Employment.20

Committees and councils are used extensively in the Alberta
policy-development process, both to promote interdepartmental co-
ordination and to create opportunities for public participation in
policy development. The councils tend to be somewhat independent
of departments, often supported by their own secretariat and pro-
viding advice directly to ministers. Council recommendations are
typically made public as well, increasing the likelihood that their
message will be attended to by Cabinet. This pattern prevails
equally for aboriginal participation on issues that affect them as
Albertans (through, for example, the Arts and Culture Council and
the Northern Alberta Development Council) and that affect them
as aboriginal people specifically.

For specifically aboriginal affairs, ad hoc committees and councils
have been used in a number of ways. Some, like the Working Com-
mittee on Native Child Welfare, were created as a means to open
public participation deliberations on particularly sensitive issues.
The Working Committee on Native Child Welfare was formed in
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the heated aftermath of the suicide of Richard Cardinal, a young
Metis who had not been well cared for in the provincially-run foster
care system, and other complaints across the prairie provinces about
the placement of native children in non-native foster homes. The
Alberta Native Child Welfare Committee brought together aborig-
inal people with expertise on child welfare issues and provincial
bureaucrats in the same area.

In the two years it was active, the Working Committee proposed
a comprehensive set of long-term strategies in a wide range of areas
from legislation and service delivery to financing. These proposals
add up to a fundamental change in the nature of aboriginal child
welfare services. The principles of the 42 recommendations were
threefold: that aboriginal child welfare services be aboriginal-
specific, that they be community-based and controlled, and that the
content and direction of the services be determined by aboriginal
people.21 Indications are that the Minister of Social Services will im-
plement at least one important recommendation, the formation of
a permanent advisory committee on aboriginal issues, although this
has not yet occurred. Complementing the work of the Native Child
Welfare Committee have been two international conferences on na-
tive child welfare, organized by provincial officials and native peo-
ple concerned with this question.

Another important but somewhat less painful issue was ad-
dressed by the Working Group on Native Education, Training and
Employment, which had both native and non-native members. This
working group conducted research and regional workshops, to
produce a final report that analyzed the needs of aboriginal
Albertans in these areas and made recommendations for improve-
ments in service. Key recommendations stressed the inter-
relationship of education, training and employment with overall so-
cial, cultural and economic health in native communities, and the
need for native people to have primary responsibility for their own
development.22 In the early 1980s, provincial funding also sup-
ported a series of regional seminars organized by the Metis Asso-
ciation of Alberta in 1984 to identify policy areas in need of atten-
tion, including education, employment and training, business as-
sistance, social services, justice, recreation, land, housing hunting,
trapping and fishing. The spirit of the recommendations emerging
from this process are well captured by the title of the final report:
Our Children, Our Future, Our Community, Our Challenge.23
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Besides these initiatives towards public participation in policy
development, the province has been receptive to approaches from
bands and tribal councils interested in transferring responsibility
for service delivery. This has happened in child welfare and cor-
rections. In 1975 a trilateral agreement on child welfare was reached
with the Blackfoot which delegated responsibility for child welfare
services to the band. The federal government funds the programs,
while the province retains both fiscal and statutory oversight re-
sponsibilities. The Blackfoot agreement has recently been renego-
tiated, and differently structured agreements with other aboriginal
peoples have followed. This new generation of child welfare agree-
ments makes use of "double bilateral" agreements, ingenious de-
vices to establish the basis for delegated program delivery by ab-
original peoples that do not jeopardize the constitutional principles
held by any of the parties. Establishment of the child welfare re-
gimes on reserves require the agreement and co-operation of the
federal and provincial governments and the relevant aboriginal re-
serve government(s). As noted earlier, treaty Indians in Alberta have
been reluctant, for constitutional reasons, to deal directly and of-
ficially with the provincial government. Child welfare, however, is
a provincial responsibility, which only the province has the power
to delegate. The impasse was resolved by casting the necessarily
tripartite arrangements in the form of two complementary bilateral
agreements; one being between the federal government and the In-
dian authority, and the other between the Indian authority and the
province.24

In the area of corrections, many services to aboriginal people
are contracted out to Native Counselling Services of Alberta
(NCSA), a native-controlled organization established in 1971. NCSA
is a private non-profit organization devoted to developing and op-
erating programs designed specifically to fill the gaps in legal and
social services delivered to aboriginal people. Its programs and ser-
vices, which are provided free of charge to clients, are directed to-
wards fulfilling the following primary objective: "To gain fair and
equitable treatment for aboriginal people involved in the legal sys-
tem." This objective is achieved by directing program goals toward
increasing the understanding of members of the legal system and
the public at large about aboriginal involvement in the system, and
making information available to aboriginal people about the legal
and other systems. Emphasis continues to be mainly on the Crim-
inal and Family Courtwork Programs, the founding programs of
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NCSA. Other services also are provided to aboriginal young and
adult offenders in the areas of liaison, probation, and parole, and
there are also media services, educational workshops and training
programs available. To meet local needs, NCSA offers among others
a family-life improvement program, an elder's program, and min-
imum security forestry camps. An important secondary role for
NCSA has been the training of aboriginal people for work in gov-
ernment and other agencies.25

More recently, some steps have been taken towards creating a
more formal negotiating system through which aboriginal organi-
zations may communicate directly with Alberta government offi-
cials. A framework agreement has been signed by Metis organiza-
tions and provincial officials, which outlines a comprehensive,
staged process for communication and negotiation on a wide range
of issues of mutual interest. Provincial officials are hopeful that a
similar regularization of communication with organizations repre-
senting treaty Indians may be achieved. In both cases, the agree-
ment provides certainty and direction to bureaucrats and has the
potential to finesse the "large-P" political principles which often ob-
struct pragmatic co-operation on programs and services. Perhaps
the most interesting feature of the existing agreement with the
Metis is that it places aboriginal leaders on the same level as pro-
vincial Cabinet ministers in the communications protocol. In ret-
rospect, this may be seen as the first tiny and tentative step taken
by the Alberta government towards recognition of at least quasi-
governmental status for aboriginal organizations; at a minimum,
it suggests a means for opening badly needed channels of commu-
nication at the political level.

In Ontario, the pattern of interaction and involvement of aborig-
inal people with the province is somewhat different. There is a fairly
extensive network of organizations representing aboriginal interests
above the band or community level. Under current Ontario govern-
ment policy, only three groups—the Ontario Federation of Indian
Friendship Centres, the Chiefs of Ontario and the Ontario Native
Women's Association—receive core funding, although discussions
are underway to open eligibility for core-funding support to others.
Other native groups receive funding from various provincial min-
istries on a negotiated basis. Depending on the issue, provincial
politicians and bureaucrats interact with these different groups. The
official stance of groups representing status Indians is that they
would prefer not to deal with the provincial government. However,
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at a pragmatic level, discussions do occur and occasionally alliances
are forged.26 This is especially the case in areas subject to bipartite
federal-provincial agreements which have aboriginal participation
in the process of review and negotiation. For example, both abo-
riginal organizations and provincial representatives shared frustra-
tion over the federal government's nitty-gritty financial perspective
on aboriginal policing. Both parties agree there are broader issues
to be discussed.

The province also does not hesitate to deal with individual bands,
aboriginal communities and special purpose organizations who
make independent overtures. This has been the approach in con-
cluding agreements for the provision of children's services and of
correctional services to aboriginal offenders. It has also been used
in the fields of aboriginal economic development and education.

For example, three Indian agencies have been designated by the
Ministry of Community and Social Services as Children's Aid So-
cieties, with all of the powers granted to CASs under the Child and
Family Services Act.27 The same Ministry also supports day-nursery
programs operated by bands on reserves and by Indian CASs off
reserves through agreements under the Day Nurseries Act. In this
case the bands, treated like Ontario municipalities, are responsible
for 20 per cent of the cost of their day nursery programs. (This 20
per cent is paid by the Department of Indian Affairs and Northern
Development under the 1965 Native Welfare Agreement.)

One provincial-native program without a specific legislated base
is the so-called "Li'l Beavers" program. This program, delivered
through Indian friendship centres, is designed to take a holistic ap-
proach to deal with the culture shock and other problems that
young natives may face when they move into an urban setting. It
is funded entirely by the government of Ontario: no federal cost-
sharing occurs.

The process of developing a positive working relationship be-
tween the province and aboriginal organizations and bands for the
mounting of programs appropriate to aboriginal needs has not been
easy. Negotiations between individual ministries and particular
bands or other groups are often protracted, and there are problems
in reaching agreement on issues of standards and aboriginal con-
trol. Nonetheless, there is evidence of interest and movement by
both sides.

Although the Alberta government holds firmly to a position
which precludes implementation of aboriginal self-government, at
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the practical level a number of steps have been taken to increase
participation by aboriginal people in the administration of both
federally- and provincially-funded programs which affect them. In
some cases this has involved delegation or contracting out of service
delivery responsibilities. There have even been some tentative steps
towards official acceptance of a quasi-governmental role for repre-
sentative organizations. In Ontario, although the principle of ab-
original self-government is officially accepted, the instruments for
consultation and co-operation hardly differ. Where differences do
arise, they are more due to the technocratic policy process in
Ontario, which gives all government-public interactions a distinct
style.

In both provinces, one gets a particular sense from public ser-
vants in various ministries that there is a certain amount of excite-
ment in the air. There seems to be at least an ideological commit-
ment at the political level to tackle aboriginal issues, and this has
stimulated what may have been an already interested bureaucracy.
The open questions that remain concern how the provinces' poli-
ticians will be disposed to approach both thorny land claims and
the need for increased program expenditures in a period of fiscal
restraint. The answers to these two questions will ultimately de-
termine the extent and nature of further microcosmic changes.

WHO IS RESPONSIBLE, AND WHO BENEFITS?

It is appropriate now to examine all these developments from
a somewhat broader perspective. We began by asserting that vic-
tories at the level of high politics will not on their own produce the
necessary improvements in the life circumstances of aboriginal peo-
ples in Canada. Innovative policies and creative program initiatives,
with a significant measure of local aboriginal control and influence,
are also required. More to the point, we take the position that the
formulation and delivery of programs appropriate to the needs and
interests of aboriginal peoples represents the underside of the ice-
berg. Programs, regardless of their functional orientation, are the
stuff of life for most people in Canada, and this extends to aborig-
inal Canadians. The backdrop of self-government and aboriginal-
rights issues is all pervasive; but concrete needs and aspirations for
community development and the enhancement of the condition of
aboriginal people are pressing. This issue is particularly acute given
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the current impasse at the constitutional level, but even with con-
stitutional entrenchment of the inherent right of aboriginal peoples
to self-government, there will be a need for Aboriginal-federal-
provincial co-operation in the relocation of service delivery respon-
sibilities, and in the development by aboriginal peoples of appro-
priate programming.

Recognition of the importance of programming has some critical
implications for aboriginal communities and their leaders. The fact
is that the most public programming in areas relevant to the needs
and interests of aboriginal peoples is now a provincial responsibility.
Constitutionally, and under the strictures of the Indian Act, this is
certainly true for non-status Indians and Metis, but the reality of
provincial involvement is becoming equally salient for status Indians
as well. The federal government is increasingly disinclined to offer
programs directly to status Indians. This suggests that whatever
capacity the federal bureaucracy had for direct programming in
areas such as education or social services is on the wane. At the
level of programming, federal strength appears to be further weak-
ened by the terms of the Meech Lake Accord, especially in the area
of social policy, which is so crucial to aboriginal peoples.28 This pros-
pect of what is likely to emerge as our new federal system is ignored
by aboriginal peoples at their peril.

Acknowledgement of the importance of programming does not
deny the fundamental issue of self-government. Incremental
changes towards aboriginal-controlled social and economic ser-
vices, even under the ideal conditions of steady incremental change
and adequate funding, will not eliminate the need for constitutional
amendment. Adoption of a conscious perspective on the develop-
ment of programs to meet the needs and interests of aboriginal peo-
ples, however, may help elaborate a concrete understanding of the
forms self-government might take. And in the meantime, it may
improve the relative level of self-determination practiced by aborig-
inal peoples living in the provinces. In conclusion, we offer some
suggestions about an approach to the development of programs to
meet aboriginal needs and interests. We also explore the implica-
tions of this approach for aboriginal communities, provincial gov-
ernments, provincial/territorial organizations representing aborig-
inal people and the federal government.

One must begin with an understanding of the problem posed
by fragmented program planning and delivery. Everywhere in
Canada, the traditional model for government creates function-
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specific offices, and often fragmented service-delivery units, each
aimed at a particular problem. There are employment offices, train-
ing facilities, various economic-development support programs, and
a variety of social services programs—ranging from transfer pay-
ments for individuals to various kinds of counselling and direct in-
tervention. On Indian reserves and in rural settlements, the frag-
mentation is often compounded by jurisdictional divisions between
federal and provincial governments.

Yet many aboriginal people live in small, relatively isolated com-
munities, where this functional differentiation creates more prob-
lems than it solves. Frequently, services in these areas are delivered
by one resident staff-person or by a shared staff-person who may
be responsible for service delivery in several locations (and respon-
sible to distant decision-makers). Professionals work without col-
legial contact and support and, frequently, without the authority
to implement necessary program adjustments. Further, for residents
of the communities, it is often difficult to make sense of program
differentiation: when one is thinking of the well-being of perhaps
50 specific teenagers, how can their needs be sorted out into ap-
propriate program areas, and how can the officials responsible for
program delivery co-ordinate their efforts?

One obvious step in the right direction is to transfer service-
delivery responsibilities to local authorities, with adequate funding
and with sufficient room (in the terms of the funding) to permit
recombination of service functions as appropriate in a particular
area. An instance of just such a measure exists in Slave Lake,
Alberta, where the federally-funded Young Offenders Program, the
Department of Indian Affairs and Northern Development and the
provincial social services department have co-operated with local
people who wanted to establish a multi-purpose drop-in centre for
the community's youth. In this example, the federal and provincial
governments have begun to support a process of community-led
development, guided by local perceptions of needs.

This apparently straightforward solution to the fragmentation
problem may not have been so easy to achieve in Ontario, where
the existence of a more formalized policy-process strengthens func-
tional separations. Alberta's pragmatic approach, and the province's
commitment (apparently even fiscal) to home-grown solutions,
makes such ventures easier to achieve. In Ontario, the province's
capacity to take pragmatic steps could be enhanced by assigning
more programmatic responsibilities to ONAD—including the
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responsibility to work through, and with, service-delivery person-
nel in line ministries. Integrated policy development must be com-
plemented by integrated program planning.

There is, of course, a corresponding danger associated with the
advantages of the pragmatic, informal approach in Alberta. The
province is willing to make arrangements with aboriginal commu-
nities and reserves on a piecemeal basis, working where possible
around jurisdictional problems. From the point of view of aboriginal
people in Alberta, there are risks associated with dealing with the
province in this fashion. To the extent that the province can work
with communities one by one, it will reduce the political effective-
ness of aboriginal solidarity and collective pressure. Bad precedents,
as well as useful ones, may be established.

This raises the need for involvement by provincial (and territo-
rial)29 aboriginal organizations on both the pragmatic and the po-
litical levels. At the political level, they have a continuing role to
ensure that the federal government lives up to its responsibilities
for funding programs for aboriginal people. The financial pressures
stemming from implementation of Bill C-31 combined with the cur-
rent federal penchant for putting the fiscal squeeze on funding for
aboriginal peoples make this role extremely important.30 At the
more pragmatic level, provincial aboriginal organizations can facil-
itate communication among native communities about models of
servicing. They can resist dilution of political impetus by seeking,
cautiously, to develop mechanisms for higher level communication
and negotiation between provincial and aboriginal politicians and
officials. That such mechanisms can be developed without subver-
sion of important legal and constitutional principles is suggested
by the Framework Agreement negotiated by the Metis in Alberta,
and at a lower level, by the "double bilateral" agreements developed
in Alberta to facilitate transfer of child welfare responsibilities. It
is early to judge the long-term impact of such arrangements, but
it seems that they are at least as likely to reinforce aboriginal peo-
ples' progress towards self-government in practice as they are to
hinder this trend.

There are other roles that might be played by the province-wide
aboriginal organizations. They can act as sources of expertise to pro-
vide interim support and training. In this way they can help indi-
vidual communities overcome the capacity problems that are seen
by some provincial and federal officials as roadblocks to permitting
greater autonomy in the design and delivery of programs by ab-
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original peoples. Aboriginal organizations may also assume a role
as overseer to monitor and evaluate community-based programs.
Although the organizations might have initial philosophical diffi-
culties in taking on an oversight role, the reality of our Canadian
political system is that someone will have to do it. Again, new ap-
proaches are needed.

Although considerable latitude can be negotiated concerning
program funding, there are still constitutional responsibilities
which must be satisfied. Both provinces interpret ministerial re-
sponsibility to include: oversight to ensure financial probity; guar-
antee of service delivery in the areas required by statute; and the
guarantee of roughly comparable standards of care for all provincial
citizens. While aboriginal people do not share these views, a way
must be found on the provincial side for perceived responsibilities
to be met in the context of new approaches to programming involv-
ing aboriginal peoples.

There would appear to be three sorts of tools available, all of
which can be recorded in contractual agreements. Standard audit
procedures should monitor financial probity. Independent program
evaluations can be conducted to assess the adequacy of care and
the level of service. Here, provincial and territorial aboriginal orga-
nizations may make a positive contribution in assisting individual
aboriginal communities to meet negotiated audit and evaluation re-
quirements. Where these measures are inappropriate, the Minister
may retain the power to intervene on a crisis basis, acting on a pre-
viously specified trigger. This type of oversight implies the need
for some basic standards of service in order to avoid direct harm
to individuals caused by failure to provide adequate service. This
type of ministerial action is most often precipitated by finding that
someone or some group has "fallen between the cracks." Aboriginal
communities and their more broadly based organizations will have
to recognize that this type of ministerial oversight is a necessary
accompaniment to the use of public funds by any group, including
a federal or provincial government department. The practice of set-
ting such standards is quite well established in Ontario and seems
to be gaining currency in Alberta. If our small sample of two sug-
gests that standard-setting is increasingly becoming part of gov-
ernment life in Canada, this implies that aboriginal communities
must enter vigorously into debate about what standards are appro-
priate in the context of aboriginal cultures and patterns of life.
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To summarize, the degree of effective aboriginal self-
administration (as a necessary complement to constitutional self-
government) can be understood as a matter to be negotiated with
provinces, step by step, in one functional area after another. The
focus must be on meeting the real needs of aboriginal communities,
rather than on merely delegating to communities responsibility for
delivering conventional provincial programs. This model has certain
advantages. It envisions a long process through which local capac-
ities could be developed, and local solutions invented, in a relatively
secure, experimental atmosphere. As some autonomy is realized,
negotiations could begin in other areas. For aboriginal people, this
approach implies a need to build program capacity in individual
communities and at the level of their provincial or territorial orga-
nizations. For provincial governments, it implies a central commit-
ment to lateral thinking about new approaches to programming
which may violate the traditional divisions of program and funding
responsibilities. Whatever specific structural arrangements are put
in place to achieve this commitment, considerable political and bu-
reaucratic will is required.

Finally, this approach has implications for the federal role. It is
increasingly clear that the federal government will continue to with-
draw from direct service delivery even on Indian reserves. This is
a benign trend, creating an opening for local control, so long as fund-
ing is not correspondingly reduced. The historic trust responsibility be-
tween the Minister of Indian and Northern Affairs and the country's
status Indians does not, in our view, impede practical elaboration
of this new provincial perspective. In fact, existence of the trust re-
lationship may support good results from new program experi-
ments if the federal-aboriginal relationship is re-oriented to empha-
size federal assistance in capacity-building and in funding the proc-
ess through which aboriginal communities may define their specific
needs and interests. As is the case for all other citizens in Canada,
the process of identifying needs, and ways to meet them, can be
expected to involve experimentation and considerable evolution over
time. Unlike what is the case for constitutional changes, there are
no once-and-for-all answers to such questions.

Whatever the developments on this front, it is clear that, while
the federal government has a moral and legal commitment to ab-
original people that it should not be permitted to shirk, the role of
the provinces in meeting the program needs of aboriginal commu-
nities is now central and will be even more so in the era after Meech
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Lake. If aboriginal communities, their representative organizations
and individual provincial governments acknowledge this situation
and play it right, programmatic innovation can occur that will meet
the immediate needs of aboriginal peoples and may go some dis-
tance in contributing to resolution of the current impasse at the level
of high politics in aboriginal affairs.
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Notes

1. In this paper, we follow what has come to be common practice by using the
terms "aboriginal peoples" and "native people" to refer to the descendants of
the original inhabitants of North America, including treaty and status Indians,
non-status Indians, Metis and Inuit. These older terms reflect the process of
colonization of Canada, and bear a mixture of juridical and ethnic meanings
that do not reflect the real basis of aboriginal peoples' identities. In each group
are many different nations, such as Cree, Blackfoot, Nishnabwe and Odawa,
among many others.

2. David C. Hawkes, Negotiating Aboriginal Self-Government (Kingston: Queen's
University, Institute of Intergovernmental Relations, 1985).

3. Academic work concerning aboriginal-provincial relations has barely begun.
Major breakthroughs were the publication of Raymond Breton and Gail Grant,
eds. The Dynamics of Government Programs for Urban Indians in the Prairie Provinces
(Montreal: Institute for Research on Public Policy, 1984) and J. Anthony Long
and Menno Boldt, eds. Governments in Conflict? Provinces and Indian Nations
in Canada (Toronto: University of Toronto Press, 1988). The study by James
Frideres, "Government Policies and Programs Relating to People of Indian An-
cestry in Alberta," in Breton and Grant provides a thorough history of the ev-
olution of policy on aboriginal matters in Alberta, and a detailed overview of
programs in existence at the end of the 1970s. To our knowledge, no similar
study has been published concerning Ontario.

4. On the question of federal-provincial buck-passing with respect to funding
for treaty Indians living in urban centres, see all of the papers in Breton and
Grant, op. cit.f and for Alberta, Joan Ryan, Wall of Words: Tlie Betrayal of the Urban
Indian (Toronto: Peter Martin Associates, 1978).

5. Statistics Canada, Summary Tabulations of Ethnic and Aboriginal Origin, 1986
Census. Ottawa, December 1987, Table 3. This census data must be treated
with caution for two reasons. First, as some reserves did not participate or pro-
vide complete responses there is a problem of missing data. Second, in this
census the question about ethnicity encouraged multiple responses, so that
particularly the categories of North American Indian, Metis and Inuit are not
discrete. Thus, for example, the 103 930 total aboriginal population figure does
not include an estimated population of over 9 000 residents of reserves who
did not participate, while over half of census respondents reported multiple
origins. See Statistics Canada, Reference Census Canada 1986. Ottawa, 1987,
chapter 5 for a more complete treatment of these issues.

More generally, even earlier census data for aboriginal people are notoriously
unreliable, and probably always underestimate the total numbers of people
in various categories. We have used the best available data from the 1981 and
1986 census surveys. See George K. Jarvis, An Overview of Registered Indian
Conditions in Alberta (Ottawa: Indian and Northern Affairs Canada, 1987).

6. Canada, Basic Departmental Data (Ottawa: Indian and Northern Affairs Canada,
December 1988), Table II, p. 15.

7. Ibid. p. 12.
8. Statistics Canada, op. cit. See note 3 above for qualification. For Ontario this

total population excluded at least 11 800 residents of reserves.
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9. See Katherine A. Graham, An Overview of Registered Indian Conditions In Ontario
(Ottawa: Indian and Northern Affairs Canada, 1986).

10. See George Jarvis, An Overview of Registered Indian Conditions in Alberta (Ottawa:
Indian and Northern Affairs Canada, 1987) and Katherine A. Graham, op. cit.

11. See Fred V Martin, "Federal and Provincial Responsibility in the Metis Set-
tlements of Alberta" in this volume.

12. The existence of both the MAA and the NCC at the provincial level is a con-
sequence of changes at the level of national representation. In 1984, the Metis
National Council was formed, removing the support of prairie Metis from the
older Native Council of Canada (NCC). This led the NCC to establish offices
in each of the prairie provinces.

13. The Advisory Council of Treaty Women, Indian Rights for Indian Women
(Alberta), Metis Women's Council of Edmonton and the Women of the Metis
Nation.

14. Here comparison of Alberta's behaviour with respect to the long-overdue cre-
ation of a reserve for the Lubicon band, and Ontario's concerning the similar
case of the Temagami Indians in that province, is instructive. It would be dif-
ficult to show that Ontario has been either more successful or more forthcoming
with provincially occupied lands than has been the Alberta government with
lands to which the Lubicons are entitled. On the Lubicon case, see Frances
Abele and Katherine Graham, 'Tlus Que Ca Change ... Northern and Native
Policy," in Katherine A. Graham, ed. How Ottawa Spends 1988-89: The Conserv-
atives Heading Into the Stretch (Ottawa: Carleton University Press, 1988), p. 114
and note 2; on the Temagami situation, "Temagami Indians Reject New Land
Offer," The Globe and Mail [Toronto], March 2, 1989; "Ontario to Extend Tema-
gami Logging Road" The Ottawa Citizen [Ottawa], March 4, 1989.

15. Alberta has for many years spent more per capita on social welfare programs
than most other provinces. See Allan Moscovitch, "The Welfare State Since
1975," Journal of Canadian Studies 21(2) (Summer 1986).

16. Generalizations as bold as those we make here obviously obscure the heter-
ogeneity of the Albertans' political views, reflected more in popular vote figures
than in the results of elections. Increasingly, too, the classic "settler" ideology
is being eroded by urbanization and other changes. For somewhat contrasting
and much more complete recent analyses, see Larry Pratt and John Richards,
Prairie Capitalism: Power and Influence in the New West (Toronto: McClelland and
Stewart, 1979); Larry Pratt and Garth Stevenson, Western Separatism: The Myths,
Realities and Dangers (Edmonton: Hurtig Publishers, 1981); Chuck Reasons,
Stampede City: Power and Politics in the West (Toronto: Between the Lines, 1984);
Larry Pratt, ed. Socialism and Democracy in Alberta: Essays in Honour of Grant
Notley (Edmonton: NeWest Press, 1986).

17. For a further discussion of this point see Lionel D. Feldman and Katherine A.
Graham, Bargaining For Cities (Montreal: Institute For Research on Public Policy,
1979) pp. 80-93.

18. On the conflicts that led to this measure, see Frideres, "Government Policies"
in Breton and Grant, Dynamics of Government, pp. 343-344.

19. On provincial initiatives in the earlier period, see Frideres, "Government
Policies" in Breton and Grant, op. cit., note 3.
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20. This committee began as an interdepartmental committee, initiated apparently
on the initiative of provincial officials with the blessing of the respective min-
isters. The committee became intergovernmental when federal civil servants
with responsibilities in this area were drawn in. The committee is rather in-
formally established, but meets regularly.

21. Alberta Social Services, In the Interest of Native Child Welfare Services: Recommen-
dations from the Working Committee on Native Child Welfare (Edmonton, April
1987). The Indian Association of Alberta independently produced another an-
alysis of these issues: Child Welfare Needs: Assessment and Recommendations
(Edmonton, n.d. c. 1987). The Indian Association's study was produced in a
broadly participatory process, involving an advisory board of elders and
community-based researchers.

22. Alberta Municipal Affairs, Career Development and Employment, Final Report:
Working Group on Native Education, Training and Employment (Edmonton, 1987).

23. Metis Association of Alberta, Our Children, Our Future, Our Community, Our
Challenge (Edmonton, 1984).

24. The other side of the triangle (between the provincial and federal governments)
is regularized by an overarching intergovernmental agreement on native social
welfare arrangements, referred to as the Memorandum of Understanding be-
tween Indian Affairs and Northern Development and Alberta Social Services
(1985). This memorandum formalized intergovernmental arrangements for a
variety of social welfare areas in place since the 1960s.

The first "double bilateral" agreement was negotiated by the Blood Indians
of southern Alberta, while a somewhat different and so far less permanent
arrangement has been made by the Yellowhead Tribal Council in north-central
Alberta. The wording of the agreements appears to protect the aboriginal or-
ganizations' principle concern for constitutional precedent. It is quite likely
that there will be other such agreements negotiated by other aboriginal peoples,
varying according to local circumstances.

25. Native Counselling Services of Alberta, Annual Report 1986-87 (Edmonton 1987);
Canada. Department of Justice, Criminal Courtivorker: Native Counselling Services
of Alberta: Program Review and Evaluation Assessment. Prepared by Co-West As-
sociates, (June 1981).

26. Ontario Aboriginal Council on Justice (ONJC) is an aboriginal body working
in the area of judicial issues pertaining to aboriginal people. Membership is
extended to those organizations of a regional or provincial base which address
a range of policy, program and service issues. The aboriginal organizations
which have two voting delegates on the council are as follows: Association of
Iroquois and Allied Indians, Grand Council Treaty No. 3, Nishnawbe-Aski
Nation, Ontario Federation of Indian Friendship Centres, Ontario Metis and
Non-Status Indian Association, Ontario Aboriginal Women's Association and
the Union of Ontario Indians.

27. Under this legislation, Children's Aid Societies are constituted as provincially
funded and regulated non-governmental organizations with responsibilities
for child welfare services (for all Ontarians) as governed by the Act. In Alberta,
similar services are provided by Alberta Social Services, a government depart-
ment.
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28. See K. G. Banting, "Federalism, Social Reform and the Spending Power" and
for a contrary view, T. J. Courchene, "Meech Lake and Socio-Economic Policy,"
both in Canadian Public Policy v. 14 supp. (September 1988).

29. The situation of aboriginal peoples living in the two territories are significantly
different from that of aboriginal peoples in the provinces, requiring a separate
discussion beyond the reach of the present paper.

30. Abele and Graham, op. cit.r note 14, pp. 113-138.
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CHAPTER 6

FEDERAL AND PROVINCIAL
RESPONSIBILITIES FOR THE
CREE, NASKAPI AND INUIT

UNDER THE JAMES BAY AND
NORTHERN QUEBEC, AND
NORTHEASTERN QUEBEC

AGREEMENTS
Evelyn J. Peters

INTRODUCTION

The James Bay and Northern Quebec Agreement was signed in
1975, and the Northeastern Quebec Agreement was signed three
years later. These agreements represented the settlement of native
land claims in the James Bay area of northern Quebec, and formed
the first modern land claims agreement under the new federal policy
of addressing outstanding native land rights. Since that time, the
Western Arctic Claim was signed with the Inuvialuit in 1984, and
an agreement in principle was signed with the Dene and Metis of
the Northwest Territories in the fall of 1988.

The Cree and the Inuit have described the difficulty of the ne-
gotiating process, due in part to the lack of precedents and the pau-
city of examples and models which they could compare and assess.l

Although both native groups and governments have been quick to
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deny that the James Bay and the Northeastern Quebec agreements
represent models for other settlements, there are, nevertheless, les-
sons which can be learned from them. These are lessons not only
about structure and content, but also about implementation. In the
thirteen years since the James Bay Agreement was signed and the
decade since the signing of the Northeastern Quebec Agreement,
the governments and the native parties have had considerable time
to work out the practical implications.

While other studies have described in detail the structure and
jurisdiction of the aboriginal governments emerging from the agree-
ments, there has been less emphasis on delineating the structure
of federal and provincial responsibilities. Similarly, while implemen-
tation issues have periodically been brought to public attention by
the media, little exists in the way of a comprehensive history of this
process. The issue of implementation is one of major importance:
powers and jurisdiction on paper have little meaning if they are not
put into practice. Accordingly, this chapter has two main objectives:
to describe federal and provincial responsibilities for the Cree,
Naskapi and Inuit under the James Bay and the Northeastern
Quebec agreements; and to describe and evaluate the processes of
implementing these responsibilities.

SIGNING THE AGREEMENTS

Because the circumstances surrounding the signing of the James
Bay and Northern Quebec Agreement have been detailed in a
number of places, they will only be described here very briefly.2 In
1971 the Quebec government began to construct the James Bay
hydro-electric project in an area not yet ceded by the native peoples
and still used by them in their traditional hunting pursuits. The
land in question was part of a tract that had been transferred by
the federal government to Quebec under the 1912 Boundary Exten-
sion Act, with the condition that the province obtain surrender of
native interests in the area before development. In May of 1972,
when the province failed to negotiate, the Cree and Inuit instituted
legal proceedings against Quebec and the James Bay Development
Corporation in an attempt to secure an injunction against further
hydro-electric development until the question of native rights had
been dealt with. Mr. Justice Malouf of the Quebec Superior Court
granted the Cree and Inuit a hearing and, after receiving the tes-
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timony of Inuit and Cree hunters about their continuing use and
occupation of these lands, accorded an interlocutory injunction ag-
ainst further hydro-electric development. Shortly after the Malouf
decision, Quebec began to negotiate for a settlement. Although the
Malouf injunction was overturned by the Quebec Court of Appeal,
a settlement was reached with the Cree and Inuit before the appeal
court's decision was announced. The Naskapi signed the Northeast-
ern Quebec Agreement, the first of the complementary agreements
to the James Bay Agreement, in 1978.

The negotiations took place under unique historical, cultural and
political circumstances which affected the content and structure of
the agreement. First, the agreement was negotiated under the heavy
pressure of rigid deadlines. The province was eager to proceed with
hydro-electric development, the cessation of which was becoming
increasingly expensive. The native parties, realizing that the deci-
sion of the Quebec Court of Appeals could go against them, be-
lieved they had little option but to settle before the decision was
announced. As a result, there are a number of sections where pro-
visions are vague, and where negotiators agreed to work out details
later.

Secondly, these were the first settlements of their kind negotiated
in Canada, and in the decade and a half since then, it has become
evident that many of the implications were not clearly recognized
at the time of signing. In particular, it seems clear that provincial
and federal governments were not prepared either for the costs of
implementing the agreement, or to create structures and mecha-
nisms to ensure that its provisions were carried out. Nor were the
native parties prepared for the implications of changing economic
and policy climates on the willingness of both governments to im-
plement specific provisions of the agreements. Their inexperience
resulted in the failure to insist on guarantees and commitments that
provisions would be implemented. Ted Moses, chief negotiator for
the Crees in 1975, recently warned the Dene and the Metis of the
Northwest Territories to insist on binding language, not to leave
details to be worked out later and to obtain guarantees that the pro-
visions would be implemented.3

Thirdly, the agreements reflect the very strong emphasis which
the native people, and especially the Cree, placed on securing their
traditional way of life based on harvesting activities. To this end,
the agreements set out a detailed hunting regime, procedures to
protect the traditional land base from environmental degradation
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resulting from new development projects and support programs
for native hunters, fishers and trappers. The integrity of native cul-
tures was also to be protected by special provisions concerning ed-
ucation and justice.

Finally, the agreements reflect Quebec's intention to affirm its
presence and its jurisdiction over the territory. In his speech before
the Quebec Parliamentary Committee convened to examine the
agreement prior to its signing, the Honourable John Ciaccia ex-
plained the philosophy:

The Agreement has enabled us to accomplish two great tasks to which
the government committed itself. It enables us to fulfill our obligations
to the native peoples who inhabit our North, and to affirm finally Que-
bec's presence throughout its entire territory.4

The province's intention to extend its sovereignty in the north prob-
ably affected its willingness to take on responsibilities for funding
and administering services for the area's native peoples.

LAND AND GOVERNMENT SYSTEMS FOR THE
NATIVE PARTIES

The agreements distinguish several main classes of land with
respect to allocation of title, resources and interest in land. The Cree
and Naskapi systems are similar, while the land regime for the Inuit
varies marginally. The following is a simplified description: detailed
information about the nature of jurisdiction over these lands can
be found elsewhere.5 Category I lands correspond to the location
of Cree, Naskapi and Inuit villages and their peripheries, and have
been set aside for the "exclusive use and benefit" of the native bands
and communities. Category II lands are those adjoining Category
I lands. They are lands under provincial jurisdiction, on which the
Cree, Inuit and Naskapi have exclusive rights of hunting, trapping
and fishing. Category III lands comprise the largest portion of the
territory, and are public lands over which the native parties enjoy
exclusive trapping rights as well as certain rights with respect to
outfitting and other activities.

The local and regional government systems for the Cree, Naskapi
and Inuit are also different. The Inuit are completely under provin-
cial jurisdiction as far as the James Bay Agreement is concerned.
Local communities are incorporated as municipalities under the
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Quebec Cities and Towns Act, as is the regional government. Local
and regional governments are not ethnic in character—all residents,
aboriginal and non- aboriginal may vote, be elected and otherwise
participate. However, over ninety per cent of the population in the
area is Inuit and benefits under the James Bay Agreement. Admin-
istration of compensation monies under the agreement is the re-
sponsibility of Makivik Corporation which is an Inuit ethnic insti-
tution. Makivik's role is to ensure that the agreement is imple-
mented so that its members, the Inuit beneficiaries, enjoy the
cultural, political, social and economic rights and benefits provided
for by the agreement.

The Cree and Naskapi have retained some federal jurisdiction
by splitting their Category I lands. On Category IA lands, the "ad-
ministration, management and control" is vested in Canada, while
IB lands are under provincial jurisdiction. The James Bay Agreement
provided for negotiations concerning Cree local government sub-
sequent to signing, and in 1984 the Cree-Naskapi (of Quebec) Act was
passed. This Act replaces the Indian Act, setting out the powers and
jurisdiction of Cree local governments, which are ethnic in char-
acter. The Cree Regional Authority, incorporated in 1978, is the chief
regional administrative body of the Crees and is responsible for giv-
ing valid consent on behalf of the Crees when required under the
agreement. The Board of Compensation of the Cree Regional Au-
thority is the legal entity to which Cree compensation monies were
paid, and administers these monies for "the relief of poverty, the
welfare and the advancement of education of the Crees." Naskapi
local government is structured like that of the Crees but, because
the Naskapi of Quebec are represented by only one band, they dp
not have any aboriginal regional governing bodies.

METHODOLOGY

The following outline of federal and provincial responsibilities
under the agreements, and the process of their implementation, is
based primarily on an analysis of the text of the agreements, on
existing legislation enacting these agreements, and on written ma-
terials describing the implementation process. The Crees and the
Inuit have made a number of submissions to various commissions
and Parliamentary committees—these provide a good description
of issues of concern to the native parties. The Annual Reports of
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the Cree Regional Authority, Kativik Regional Government, and the
Makivik Corporation trace the development of negotiations on par-
ticular issues. The Department of Indian Affairs and Northern De-
velopment's Annual Report on the implementation of the James Bay
and the Northeastern Quebec agreements, the 1982 federal review
of the process (Tait Report), and Quebec's Recontre, a publication
which describes aboriginal issues in the province, provide the gov-
ernment perspectives. In addition, information about recent devel-
opments was provided by several individuals involved with Cree
and Inuit organizations.6

In the analysis which follows, policy areas are grouped into four
main sections: local and regional governments; harvesting and en-
vironmental regimes; compensation and economic development;
and the administration of local services. A fifth section addresses
responsibilities for, and processes of, implementation. The analysis
of each policy area begins with a description of provincial and fed-
eral responsibilities as outlined in the agreements, and then sum-
marizes the implementation process. In conclusion, the final section
draws out a number of implications of the agreements, and the at-
tempts by governments and the native parties to have their provi-
sions implemented.

The printed version of the James Bay and Northern Quebec
Agreement is over 450 pages long, and at this time there are seven
complementary agreements and more than twenty pieces of en-
acting legislation. This discussion, therefore, provides a very gen-
eral overview of government responsibilities. A detailed summary
of specific commitments is contained in the Appendix. The imple-
mentation process has been continuing for more than a decade for
the Cree and the Inuit, and for about ten years for the Naskapi. This
study does not attempt to provide a complete description of all the
issues and events occurring during this process, but rather to high-
light the more outstanding and significant incidents.

LOCAL AND REGIONAL GOVERNMENTS

The Cree and Naskapi governments are ethnic in character, and
primarily under federal jurisdiction. Inuit governing institutions
are public, under provincial jurisdiction. In terms of funding, both
are heavily supported by transfer payments, although the source
and nature of funding are different. Cree local governments receive
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federal support primarily, and the Cree have negotiated block fund-
ing for operations and maintenance. Negotiations for capital fund-
ing are now in process. The administrative responsibilities of the
Cree Regional Authority are delegated and funded by the local
bands. Funding for Inuit local and regional governments is nego-
tiated with the province on a program-by-program basis. The fol-
lowing sections describe federal and provincial responsibilities with
respect to local and regional government for the native groups in
the James Bay area.

LOCAL GOVERNMENT

Sections 9 and 10 of the James Bay and Northern Quebec Agree-
ment provide local government for the Cree on Category IA and
IB land respectively. These sections are almost identical to s.7 and
s.8 of the Northeastern Quebec Agreement, which deal with local
government for the Naskapi. Section 12 of the James Bay Agreement
provides for "Local Government North of the 55th Parallel;" s.7 gives
Inuit landholding corporations specific powers.

The agreements provide very little detail about the content of lo-
cal government legislation for the Cree and Naskapi—the sections
combined take up about five pages each in the published versions
of the agreements. The responsibilities of federal and provincial gov-
ernments extend mainly to the introduction of legislation providing
for local government. No time was specified, but these discussion
were to take place "forthwith upon the execution of the Agreement."
Sections 8 and 10 of the James Bay and Northeastern Quebec agree-
ments respectively provide for the creation of eight Cree and one
Naskapi village municipalities under provincial jurisdiction. The
powers and responsibilities of these village municipalities are
largely derived from the Quebec Cities and Towns Act, though the
application of this law is modified to take into account the commu-
nal nature of land holding and the lack of local land-taxation power.
The council is also granted powers not generally extended to mu-
nicipalities, principally the right to affect environmental and social
protection and the right to pass regulations regarding the protection
and use of natural resources.

Section 12 of the James Bay Agreement is a draft of legislation
providing for local government for the Inuit and other residents
north of the 55th parallel. Under the terms of this section, Quebec
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undertook to submit to the National Assembly bills incorporating
the 13 settlements of the area as northern village municipalities un-
der provincial jurisdiction. Quebec also undertook to incorporate
the Inuit landholding corporations to receive title to Category I land
for Inuit community purposes. These purposes are not defined in
the agreement other than to say that they "include the use of the
lands ... for commercial, industrial, residential or other purposes."

Section 28.15 of the James Bay Agreement and s.18.19 of the
Northeastern Quebec Agreement contain commitments by the fed-
eral government to provide core funding for Cree and Naskapi local
governments on Category IA lands. There are no provisions for
core funding for the northern, or Cree and Naskapi village
municipalities—they come under Quebec jurisdiction and receive
funds from the province for the type of expenditure usually covered
by core funding.

Implementation

Quebec legislation creating village corporations was enacted on
June 23, 1978, with Bill 23: An Act concerning Northern villages and
the Kativik Regional Government (Kativik Act) and Bill 24: The Cree Vil-
lages Act. Bill 24 was amended to include the Naskapi on June 22,
1979, with Bill 26: An Act respecting the legislation provided for in the
Northeastern Quebec Agreement and amending other legislation. Inuit
landholding corporations were established on December 22,1978,
under Bill 29: An Act respecting the land regime in the James Bay and
New Quebec territories. Federal legislation concerning local govern-
ment for Cree and Naskapi on Category IA and IA-N lands was
not enacted until nine years after the signing of the James Bay
Agreement, with Bill C-46: The Cree-Naskapi (of Quebec) Act, assented
to on July 3, 1984.

Before the agreement, each settlement in northern Quebec had
its own Inuit community corporation, which was federally incor-
porated and locally elected. These corporations provided essential
community services, such as water delivery, garbage collection and
road maintenance under service contracts with the Department of
Indian Affairs and Northern Development, and were almost totally
funded by the Department. The corporations held no legislative or
regulatory powers but could make recommendations to the Depart-
ment of specific courses of action or for the fulfilment of particular
local needs.7 Under the Kativik Act, the settlements became northern
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village municipalities under provincial jurisdiction. Canada's core
funding to the Inuit communities ceased in 1980-81.

The province's responsibilities for the northern village munici-
palities are like those for any municipality in the province. Part I
of the Act, which deals with the village municipalities, is largely
inspired by Quebec municipal law. Most of the provisions are bor-
rowed or adapted from the Municipal Code and the Cities and Towns
Act. Rostaing noted that the powers of the municipalities "do not
differ substantially from those found in the Municipal Code and
could therefore be claimed to afford a reasonable degree of auton-
omy to the northern communities."8 He pointed out, though, that
the economic conditions of the territory and the structures created
through the James Bay Agreement significantly limited the level of
local autonomy.

While the northern municipalities can technically collect taxes,
Rostaing wrote "there is no tax base to speak of in any of the com-
munities."9 Other sources of funding—collecting a portion of rent,
or imposing a real estate tax are not feasible alternatives. Massive
subsidization means that the rent which northern residents pay is
disproportionately low. Inuit landholding corporations hold most
of the municipal lands, and a real estate tax would make these cor-
porations the principal supporters of the municipal corporations.
The landholding corporations, as ethnic entities, are not intended
to provide public services, especially to non-ethnic municipal cor-
porations. As a result, Rostaing argued: "the northern municipal-
ities are more dependent on external assistance and subject to
greater control and restrictions than municipalities in southern
Quebec."10

The Cree-Naskapi (of Quebec) Act replaces the Indian Act for the
Cree and Naskapi, and limits the responsibilities of the federal gov-
ernment in the day-to-day administration of band affairs and band
lands. The general power of disallowance of by-laws has been abol-
ished, and the Act indicates specific areas which Canada may
regulate—local taxation, by-laws concerning hunting and trapping,
elections, special band meetings and referenda, long-term borrow-
ing, the land registry system, band expropriations, and fines and
sentences for breaking band by-laws. With respect to band finances,
the responsibility of the federal government is restricted to matters
such as appointing an auditor if the band fails to do so, and ap-
pointing an administrator if the affairs of the band appear to be
in serious disorder. Part XII of the Act established the Cree-Naskapi
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Commission as an independent agency to monitor implementation
of the Act. Funding for the Commission is a federal responsibility.

While Cree and Naskapi representatives were negotiating local
government legislation, they were also negotiating arrangements
by which financial resources were to be transferred from the federal
government to the band corporations. The result was the "Statement
of Understanding of Principal Points Agreed to by the Cree-Naskapi
(of Quebec) Act Implementation Working Group/' signed on August
9, 1984, by the then Minister of Indian Affairs and Northern De-
velopment (Douglas Frith), the then Grand Chief of the Crees (Billy
Diamond), and the Chief of the Naskapi Band (Joseph Guanish).
The statement contained a multi-year fiscal arrangement, funded
through an unconditional transfer payment to the bands, with pro-
vision for annual adjustments determined by a formula with a set
of six cost factors.

The Cree and Naskapi received funding in line with the state-
ment for the 1984-85 fiscal year. Funding for subsequent years, how-
ever, was not in accordance with the annual adjustment formula
negotiated with the Cree and Naskapi in the statement. The Cree-
Naskapi Commission pointed out that, as a result:

the difference over four years between the federal subsidy offered and
what the Cree and Naskapi claim could be as high as 20% of total Cree-
Naskapi budget levels for the period 1985-86 to 1988-89."

In October 1986, the Department of Indian Affairs and Northern
Development took the position that the statement of understanding
was neither binding nor a legal obligation of Canada.12 Based on
an examination of the issue and the events surrounding the signing
of the statement, and after seeking legal opinion, the Cree-Naskapi
Commission concluded that Canada was:

legally bound by the Statement and ... legally obligated to negotiate
in good faith an adjustment formula for the federal subsidy which
considers all the cost factors of the Statement.13

Cree-Canada negotiations over these financing issues broke
down in 1986 and were not resumed until early 1988. In March of
1987 the Naskapi band signed off the statement of understanding.
In 1987 the Crees instituted a lawsuit against Canada for failing
to live up to its obligations. The Crees reported that the resumption
of negotiations with the federal government was accompanied with
considerable disagreement.14 Nevertheless, an agreement for oper-
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ations and maintenance funding for the period from April 1, 1984
to March 31, 1989, was reached in July of 1988.15 The letter from
the Honourable William McKnight to Grand Chief Coon Come
commits the federal government to negotiate a further five-year
agreement to cover operations and maintenance funding for the
Crees for the period from April 1, 1989 to March 31, 1994. This
agreement shall contain a base-year funding level and an annual
adjustment formula, both of which will be negotiated between the
Crees and the federal government. The government's letter also ma-
kes the federal government responsible for providing a specified
level of operations and maintenance funding, should negotiations
break down again.

REGIONAL GOVERNMENT

Sections 11 and 13 of the James Bay and Northern Quebec Agree-
ment provided for the establishment of regional governments for
the Cree and Inuit. Because only one band came under the agree-
ment, there are no similar provisions for the Naskapi. Quebec was
responsible for introducing legislation to create both the Cree Re-
gional Authority and the Kativik regional government under these
sections of the agreement.

The James Bay Agreement gives the Kativik regional government
the powers of a northern village municipality over those parts of
the territory which are not part of the village corporations, and re-
gional powers over the whole territory including the municipalities.
Kativik can make ordinances with respect to public health, it is le-
gally qualified in matters of local administration, and it has the
power to establish minimum standards for building and road con-
struction, sanitary conditions, water pollution and sewerage. The
Kativik regional government is also competent in local transporta-
tion and communications, regional police and manpower training
and utilization. The agreement entrusts Kativik with the adminis-
tration of the Inuit hunting, fishing and trapping support-program,
and with the administration of general and provincial programs for
economic development in the territory. The extent to which Kativik
exercises these powers, then, can considerably reduce Quebec's ad-
ministrative responsibility for residents in the area.

The Cree Regional Authority is a public corporation with its cor-
porate seat in Cree Category I lands. Section 11A of the James Bay
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Agreement gives the Cree Regional Authority powers to appoint
representatives to various bodies created by the agreement, and to
give consent on behalf of the Cree, when such consent is required
by the agreement. Additional powers to co-ordinate and administer
programs on Category I lands must be delegated to the Cree Re-
gional Authority by the Cree bands.

Section 28.15 indicates that Canada will provide core funding
for the Cree Regional Authority, for internal administration and for
the administrative costs of delegated governmental programs, sub-
ject to departmental directives. No similar provisions exist for
Kativik, although as a municipality under provincial jurisdiction
it could expect to receive funding for administrative costs from the
provincial government.

Implementation

The legislation for regional governments in the James Bay area
was assented to on June 23, 1978. It included: Bill 23: An Act con-
cerning Northern villages and the Kativik Regional Government; Bill 25:
An Act respecting the Cree Regional Authority, and Bill 26: An Act con-
cerning the James Bay Regional Zone Council. The legislation largely
follows the provisions laid out in the James Bay Agreement. How-
ever, Bill 25 makes the Board of Compensation, a legal entity con-
templated under s.26 of the agreement, part of the Cree Regional
Authority.

With respect to the Inuit, because of the economic circumstances
of the area, the actual day-to-day division of responsibilities be-
tween the province and Kativik may differ from that contemplated
by the agreement. Under the Kativik Act, funds necessary for the
regional government's operation are to be raised through its taxation
powers on lands outside the northern village municipalities, a tax
on each municipality equivalent to an aliquot share of a proportion
of Kativik's expenses, and charges for services rendered. The ab-
sence of significant development in the territory means that the first
source does not generate much revenue. The dependence of north-
ern village municipalities on provincial subsidies means that taxes
or service charges imposed are charges to the province. As a result:

The KRG's budgetary proposals, which incorporate provisions for pro-
jects and activities perceived as priorities in the north, are submitted
annually to the appropriate provincial ministries. They, in turn, review
the proposals and act upon them according to their own perception
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and evaluation of northern priorities, the whole being subject to the
provincial government's northern policies.16

In other words, because of its role in subsidizing Kativik, the pro-
vince's responsibilities in policy-making and administration appear
to be greater than that specified by the Act.

There is some indication that, with increased experience in writ-
ing proposals and negotiating procedures, Kativik administrators
have become more successful at obtaining funding according to re-
gional government priorities.17 The 1986 Kativik Annual Report,
however, maintained that the methods of financing resulted in only
"conditional autonomy" for Kativik. At that time, Kativik recom-
mended changes including a five-year plan with a single general
subsidy, and statutory financing. The 1987 Annual Report indicated
that financing negotiations with Quebec were continuing. In 1988
a five-year block-funding agreement was reached for municipal in-
frastructure, and Kativik regional government representatives were
negotiating for block funding for manpower and all other services.18

The nature of the federal government's responsibility for core
funding for the Cree Regional Authority has been the subject of
a long-standing debate. The federal government's 1982 review of
the implementation of the James Bay Agreement, the Tait Report,
found that the Department of Indian Affairs and Northern Devel-
opment maintained that the only type of core funding for which
the Cree Regional Authority was eligible was that available to dis-
trict councils under the provisions of the Department's D-2 program
circular. This circular provided that district councils could receive
a small start-up grant for only the first three years of operation. The
Tait Report pointed out that, at the time of negotiations, Canada
and the Crees expected the role of the Cree Regional Authority to
be limited and costs to be minimal. The actual constitution and re-
sponsibilities of the Cree Regional Authority meant that its work-
load has been considerably higher than expected. The report con-
cluded that:

it appears clear that, although the original intention may have been
to fund the CRA in accordance with the circular on funding district
councils, subsequent events have made this position untenable. The
review team is of the view that a special CRA CORE funding program
is necessary.19

In response to the Tait Report, the Department of Indian Affairs
and Northern Development announced on July 8, 1982, that an
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additional sum of $5.5 million would be provided to the Cree to
cover their costs in negotiations concerning implementation of the
James Bay Agreement. A sum of $2.9 million was made available
to the Inuit for the same purpose.

THE HARVESTING AND ENVIRONMENTAL
REGIMES

The regimes established by the agreements concerning native
harvesting rights, environmental protection from new development
and the income support programs for individuals engaged in har-
vesting activities, represent the Cree, Naskapi and Inuit's approach
to protecting their traditional cultural base. The following sections
outline federal and provincial responsibilities with respect to these
aspects of the agreements.

Hunting, Fishing and Trapping Regime

Section 24 of the James Bay and Northern Quebec Agreement,
and s.15 of the Northeastern Quebec Agreement establish a single,
special hunting, fishing and trapping regime for the native bene-
ficiaries. Federal and provincial governments are responsible for im-
plementing this regime, each for areas under their jurisdiction. In
the implementation and administration process they are required
to participate on, and consult with, a co-ordinating committee with
representatives from the three native groups who were signatories
to the agreements. The province and the federal government retain
responsibility for conservation and the protection of wildlife re-
sources in the territory.

In addition to this broad assignment of responsibilities, s.24 of
the James Bay Agreement also contains a number of specific com-
mitments on the part of each level of government. Quebec is re-
quired to consult the co-ordinating committee before allowing non-
native trappers to trap in areas where natives have exclusive rights,
and to give native applicants for outfitting operations on Category
III land "right of first refusal." Both levels of government are com-
mitted to assist in establishing native trappers' associations and a
native-operated trapping industry, and to train and hire native con-
servation officers.
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Federal and provincial governments and the three native parties
each pay their own members on the co-ordinating committee, while
Quebec is responsible for funding the secretariat for the committee.

Implementation

Section 24 of the James Bay and Northern Quebec Agreement
was enacted on December 22,1978 in the Quebec National Assem-
bly with Bill 28: An Act respecting hunting and fishing rights in the James
Bay and New Quebec territories. Section 15 of the Northeastern
Quebec Agreement was assented to on June 22, 1979 through Bill
26: An Act respecting the legislation provided for in the Northeastern Que-
bec Agreement and amending other legislation.

The 1981 Cree statement to the Standing Committee on Indian
Affairs and Northern Development indicated that this section had
been successfully implemented. Nevertheless, both the Crees and
the Inuit reported continuing disagreement with Quebec over the
right of first refusal concerning outfitting operations. 20 Following
negotiations with the native parties and with Quebec, the co-
ordinating committee adopted, on February 28,1979, a procedure
to implement this right. The Crees report that the provincial Min-
ister of Recreation, Fish and Game rejected this procedure and
adopted alternative administrative rules. Legal proceedings initi-
ated by the Cree, Naskapi and Inuit parties resulted in a ruling that
the procedural rules adopted by the Minister were "illegal, null and
ultra vires ..." Quebec's initial decision to appeal this judgment was
withdrawn May 3,1985. On October 2,1986, the native parties and
Quebec came to an agreement concerning the rules governing the
exercise of native peoples' right of first refusal under the James Bay
and the Northeastern Quebec agreements. These issues will be part
of Complementary Agreement 8, which outlines changes in the
hunting, fishing and trapping regime for the Crees.

The Inuit maintain that the agreement had an underlying theme
that the Inuit should be able increasingly to take over and manage
their own affairs. Wildlife management and research, including the
monitoring and control of subsistence hunting of marine animals
and in-shore subsistence fishing, are areas in which the Inuit are
strongly in favour of greater participation and control.21 Federal and
provincial responses to this issue appear to favour remaining within
the existing consultative structures.22 However, these issues
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continue to be the subject of negotiation between the Inuit and the
federal and provincial governments.

Support Programs for Hunting, Fishing and Trapping

Sections 29 and 30 of the James Bay Agreement, and s.19 of the
Northeastern Quebec Agreement describe income security pro-
grams for harvesting for the Inuit, Crees and Naskapi, respectively.
While the programs vary for the native parties, Quebec is respon-
sible for establishing and financing all of them.

The income security program for the Cree is administered by
the Quebec Department of Social Affairs, and the Cree Regional
Authority through a Cree hunters and trappers income security
board. I. E. LaRusic writes that the program is "a rationalization
of the social aid which hunters and trappers had been receiving
over the past few decades."23 Those Cree who receive benefits from
the program, a guaranteed annual income scheme for those who
spend more than four months in the bush in "harvesting" activities,
are not entitled to combine these with benefits from "social aid, so-
cial assistance for Indians or Inuit or guaranteed annual income pro-
grams of general application existing from time to time in the Prov-
ince of Quebec." Payments made pursuant to the income security
program shall be offset against payments received from the pro-
grams listed above. Similar stipulations apply to the Naskapi. One
effect of these programs, therefore, is to substitute provincial as-
sistance under the income security program, for social assistance
formerly provided by the federal government to status Indians.

The support program for Inuit hunting, fishing and trapping ac-
tivities is administered and regulated by Kativik. The Inuit program
is not an income security program. Instead it guarantees a supply
of hunting, fishing and trapping produce to Inuit who are disad-
vantaged, improves the exchange of produce between Inuit com-
munities, provides access to remote areas and facilitates search and
rescue operations. The municipalities are responsible for hiring
hunters to carry out the first objective above. Payments are not
made directly to individuals, but specified levels of funding are paid
to the regional government, indexed annually and based on pop-
ulation and administrative costs.
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Implementation

The first legislation to allow for the establishment of a support
program for Cree hunters and trappers was enacted almost imme-
diately after the signing of the agreement with Bill 40: An Act mod-
ifying the Act on social aid assented to in 1976. LaRusic indicates that
this legislation was passed to allow immediate payment under the
program to begin, since there was no provincial legal machinery
in place until 1979.24 He writes that within ten months from the
signing of the agreement, a transitional board was established, and
staff secured from the Ministry of Social Affairs to design forms,
program computers and work with the Cree on establishing eligi-
bility lists and interviewing people in the communities.

It was an impressive performance, the more so when it is considered
that the whole operation was financed for $150,000 ... The smooth im-
plementation can be attributed to very close cooperation between the
government and the Cree.25

Legislation formally establishing the program was Bill 12: An Act
respecting Income Security for Cree Hunters and Trappers, assented to
on June 21,1979. While the James Bay Agreement specified a "man-
day" limit of 150,000 per year, Bill 12 set that limit at 286,000. The
1987-88 Annual Report of the Grand Council of the Cree indicated
that the Cree and Quebec had reached an agreement to increase
of the person-day minimum to 350,000.

Section 29 was never implemented as drawn up in the James Bay
Agreement. Researchers indicate that the Inuit negotiators did not
have adequate time to consult with their constituents, who were
not completely satisfied with the program as it was set out in the
final agreement.26 After further consultation it was decided to revise
the program with Quebec. By late 1979, another agreement-in-
principle had been reached, but the main accomplishment was the
removal of the clause whereby only one per cent of the Inuit pop-
ulation, to a maximum of 65, could be employed as hunters, fishers
and trappers.27 The Inuit program received legislative approval on
December 16,1982, with Bill 83: An Act respecting the support program
for Inuit beneficiaries of the James Bay and Northern Quebec Agreement
for their hunting, fishing and trapping activities. The Bill specifies
Quebec's responsibilities to fund the program through an annual
indexed grant equal in 1982 dollars to:

• $17,410 per Inuit community;
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• $17,419 per group of 100 beneficiaries or fraction thereof;
• $19.33 per beneficiary; and
• 15 per cent of the total for administrative costs.

In 1987 the amount of the subsidy totalled $2,468,611.28

Environmental Regime

Sections 22 and 23 of the James Bay and Northern Quebec Agree-
ment, and s.14 of the Northeastern Quebec Agreement set out an
environmental and social impact assessment review procedure for
future developments on all categories of land in the James Bay area.
Section 22 begins by outlining a range of principles to which the
responsible governments are to give "due consideration" in making
decisions about developments in the area, and then describes a se-
ries of consultative committees and administrative procedures un-
der which they will act. Both levels of government have a respon-
sibility, under the agreement, to participate on advisory committees
which review and make recommendations concerning the environ-
mental regime established, as well as about the statements on social
and economic impact made by prospective developers. The respec-
tive native groups are to be represented on these committees. Ad-
ministrators appointed by the native communities make final de-
cisions about developments proposed for Cree and Naskapi Cate-
gory I lands. The federal administrator makes final decisions about
developments proposed for Inuit Category I lands.

In addition to the responsibilities outlined above, for matters un-
der federal jurisdiction on Category II and III lands, the adminis-
trator (authorized by the Governor-in-Council) makes decisions
about whether or not to assess development projects not automat-
ically subject to assessment under the agreement, and whether and
under what conditions developments should proceed. The agree-
ment also provides for federal government participation on review
panels—with Cree representatives in the south and with Kativik
representatives in the north.

For matters under provincial jurisdiction in Cree Category II and
III lands, the Quebec Director of the Environmental Protection Ser-
vice decides whether or not to assess a development not automat-
ically subject to assessment under the agreement, and whether and
under what conditions developments should proceed. North of the
55th parallel, the Environmental Quality Commission makes these
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decisions. Four provincial representatives participate on this com-
mission, along with four representatives from Kativik, two of whom
must be Inuit or Naskapi. Section 23.3.21 specifies that if the
Quebec Director of the Environmental Protection Services does not
accept the decision of the commission, "he may only modify it,
change it or decide otherwise with the prior approval of the Quebec
Minister." The powers of the Environmental Quality Commission,
then, may give the Inuit somewhat greater influence over future
developments than that enjoyed by the Cree.

Quebec and Canada pay their own staff and members on the
various advisory and administrative bodies created by the agree-
ment, as well as some of the native members. Both levels of gov-
ernment fund equally the secretariats for the James Bay Advisory
Committee on the Environment, the Evaluating Committee and the
Kativik Environmental Advisory Committee.

Implementation

Quebec legislation enacting the environmental regime was Bill
30: An Act to again amend the Environmental Quality Act, assented
to December 22, 1978. There appear to have been few problems
with the implementation of these sections. In the Cree Statement
to the Standing Committee on Indian and Northern Affairs in 1981,
the establishment of the environmental regime was cited as an ex-
ample of a section which had been relatively successfully imple-
mented. Makivik however, has requested that application of a re-
vised regime be extended to offshore areas around northern
Quebec.29

COMPENSATION AND ECONOMIC
DEVELOPMENT

Under s.24 and s.25 of the James Bay Agreement, and s.16 of
the Northeastern Quebec Agreement, the Cree, Inuit and Naskapi
received in total, $234 million compensation in addition to monies
paid for their negotiation costs. In addition, federal and provincial
responsibilities for economic development are addressed in s.28 and
s.29 of the James Bay Agreement, and s.18 of the Northeastern
Quebec Agreement.
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All the native parties negotiated provisions under which they
would continue to be eligible for federal and provincial programs,
funding and assistance available to other Indians and Inuit. They
also negotiated a general responsibility on the part of Canada and
Quebec to "assist and promote" economic development efforts by
the native people, as well as for joint federal and provincial respon-
sibility to train native people for employment, to assist native en-
trepreneurs, and to participate on committees which review and
make recommendations concerning economic development.

In addition, each native party obtained some specific commit-
ments. Section 28, for example, contains a series of short sections
which describe the pre-conditions for the establishment of associ-
ations to co-ordinate the Cree trapping industry, outfitting and
handicrafts. LaRusic indicates that the Cree had sought specific as-
sistance from the Department of Indian Affairs and Northern De-
velopment for the programs, but were unable to obtain commit-
ments for funding.x Quebec was unwilling to commit funds with-
out a cost-sharing agreement with the federal government. As a
result, the provisions in the agreement call for a series of "feasibility
studies" which, if positive, would lead to the negotiation of cost-
sharing formulae in the areas of trapping, outfitting and handicrafts
associations. In addition, s.28 provides for both governments to in-
crease Cree employment in government positions, to establish Cree
priority in employment and contracts, and to provide for each com-
munity an economic development agent. Quebec is responsible for
establishing and funding a James Bay native development corpo-
ration.

Specific federal and provincial responsibilities for Naskapi eco-
nomic development include establishing a development plan for
Naskapi manpower, and assisting in establishing both a Naskapi
handicrafts association and a commercial fishing operation. Under
s.29, the Inuit negotiated a commitment on the part of both gov-
ernments to develop a plan to train and employ Inuit staff in the
bureaucracy of the territory north of the 55th parallel.

Few of the responsibilities outlined in these sections are defined
with respect to time limits, particular employment objectives, levels
of support or specific actions. Most of the responsibilities of gov-
ernments are modified by phrases like "subject to budgetary res-
traints," "within the scope of services and facilities existing from
time to time," "whenever possible" or "to the maximum extent pos-
sible." W. Moss indicates that while the native negotiators recog-
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nized that these sections set up uncertain standards of expected
performance, they decided to sign the agreement anyway and try
to obtain a more precise delineation afterward. She writes that:

The reason for adopting this strategy was that both governments, but
especially the federal government, were very much against having any-
thing in the Agreement relating to socio-economic development; this
appeared to be the only way to wring any promises out of them on
this question.... The Cree negotiators remain convinced that the shorter
time spent negotiating, the better the chances are of obtaining the best
deal possible from government parties.31

Implementation

Legislation for the James Bay Native Development Corporation
was passed on June 23, 1978 with Bill 33: An Act to incorporate the
James Bay Native Development Corporation. No other legislation has
been passed specifically to implement federal and provincial re-
sponsibilities under these sections.

The primary disagreement over federal and provincial respon-
sibilities arising from this section is over the meaning of several
subsections—s.28.1.2 and s.29.0.3 of the James Bay Agreement,
and s. 18.1.2 of the Northeastern Quebec Agreement. These sub-
sections specify that Canada and Quebec will assist and promote
the efforts of the native people, subject to the previous subsection.
The previous subsections (28.1.1 and 29.0.2 JBNQA and 18.1.1
NEQA) specify that the native parties continue to be eligible for
federal and provincial programs for native people in Quebec and
Canada. The federal government has generally interpreted these
sections to mean that Cree, Naskapi and Inuit projects had to fit
into existing programs and compete for limited economic develop-
ment funds with other Indian and Inuit communities.

In contrast, a series of briefs and submissions from the native
parties argue that the agreements "in spirit and letter" obligate
Canada and Quebec to encourage and promote their economic de-
velopment initiatives beyond the limits of existing programs. They
maintain that a strict legal interpretation of provisions does not meet
federal and provincial responsibilities. The Tait Report appears to
support this position, suggesting that it is difficult to understand
to what the commitment for promotion of the economic
development efforts (s.28.1.2 and s.29.0.3 JBNQA and s.18.1.2
NEQA) actually entitles the native parties, if it is subject to existing
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programs for which the native parties are already eligible. The Tait
Report concluded that the issue could not simply be ignored and
that:

although Sections like 28.11 may not contain precise legal commit-
ments, they imply an intention by Canada to make its "best efforts"
to assist in the accomplishment of the goals referred to in the Agree-
ment.32

As a result of this disagreement, the Cree statement to the Stand-
ing Committee of Indian Affairs and Northern Development, March
26, 1981, indicated that the implementation of s.28 had been an un-
qualified failure. Makivik's submission to the MacDonald Commis-
sion reiterated the view that s.29 called for the establishment of new
programs for economic development.33 The Inuit especially have fo-
cused on the issue of economic development34 because, without
block funding commitments, the limited economic base in the north
has constrained their ability to be self-governing.

Federal and provincial expenditures for economic development
stand in contrast to the emphasis of the native parties. In its 1980
analysis of Department of Indian Affairs and Northern Develop-
ment expenditures for the James Bay Cree, Peat Marwick com-
mented that the Department's definition of economic development
(reflected in its funding policies) included feasibility studies, man-
agement assistance and technical assistance in the form of grants
and loans. Five per cent of the total departmental expenditures for
1978-79 were directed toward economic development for the Crees,
and Peat Marwick concluded: "Economic development is not a pri-
ority area to the Department based on its percentage share of the
total budget."35

Amounts spent on economic development in 1987 suggest this
area is still not a priority. The expenditures reported in the Depart-
ment of Indian Affairs and Northern Development's 1987 Annual
Report on the James Bay and Northeastern Quebec agreements
showed that 2.4 per cent of departmental spending was directed
toward economic development for the Cree, Naskapi and Inuit of
northern Quebec. Of the total expenditures of $104 million by all
federal government departments in the area, $34 million (5.8 per
cent) was focused on economic development. D. Axford's analysis
of provincial expenditure for the Inuit from 1983 to 1986, suggests
that the proportion of provincial government spending on economic
development is similar to that of the federal government.36
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The Cree and the Inuit also criticize both governments for failing
to develop a comprehensive economic development plan for the re-
gion as recommended in the Tait Report.37 The native parties have
engaged in extensive lobbying for an Economic and Regional De-
velopment Agreement (ERDA) to provide for federal- provincial co-
operation and planning for economic development in northern Que-
bec.38 While no such agreement has been forthcoming, a memoran-
dum of understanding between Quebec and the federal
government was signed on September 30,1987, to set up a structure
for the two governments to co-operate on native economic devel-
opment in northern Quebec. In fairness to federal and provincial
governments, it must be noted that some of the commitments for
Inuit economic development are subject to proposals from the re-
gional government. Presently, Kativik appears to be in the final
stages of formulating its regional economic development plan.39

However, the experience with economic development may have
changed the negotiators' evaluation of appropriate strategies in
signing the agreements. By 1988 Ted Moses, chief negotiator for
the James Bay and Northern Quebec Agreement, had this advice
for the Dene and Metis of the Northwest Territories:

My advice is to insist on language which binds the government ...
During the next months you will constantly be asked to trust the ne-
gotiators for Canada, to be patient and understanding, and to permit
language which gives them a way out. They will tell you that stronger
more specific language "would never be approved in the system" ...
Sooner or later Canada will look at your agreement and decide it also
costs too much. There is only one answer. Use binding language. You
need protection from the government's abuse of power. ̂

ADMINISTRATION OF LOCAL SERVICES

The agreements contain four detailed sections concerning health
and social services, educational services, the establishment of new
police forces and the administration of justice. Provisions for hous-
ing and municipal services are included in the section on economic
development. Under the James Bay and the Northeastern Quebec
agreements, these services fell almost entirely under provincial ju-
risdiction.

LaRusic points out that the provisions in these sections reflect
a general policy, already well-established before negotiations began,
for involving native people in the administration of local services,
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and for provincial assumption of responsibility for services formerly
provided by the federal government.41 However, Quebec's intention
to extend its presence over its northern region must have had an
impact on the province's willingness to assume these responsibil-
ities.

Health and Social Services

Sections 14 and 15 of the James Bay and Northern Quebec Agree-
ment and s.10 of the Northeastern Quebec Agreement shift respon-
sibility for health and social services to provincial jurisdiction, trans-
ferring all health centres and nursing stations to Quebec in order
to provide the basis of a system of health facilities.

South of the 55th parallel, a Cree board delivers health and social
services to the Cree beneficiaries on Category IA and IB lands. The
Crees negotiated the provision that Quebec should deliver these ser-
vices "to the maximum extent possible" through the Cree board.
In the northern area of the James Bay region, the regional Kativik
Health and Social Services Council administers these services.
Quebec delivers health services directly for the Naskapi, but the
agreement specifies that a Naskapi Health and Social Services Con-
sultative Committee must be consulted before modifying any pro-
grams related to health and social services.

Both the James Bay and the Northeastern Quebec agreements
outline a provincial responsibility to provide employment to native
people in health and social services, and to take into account in bud-
geting, the implications of a northern location. Levels and criteria
for evaluating whether these objectives are being met were not spec-
ified. The Crees, Inuit and Naskapi continue to be eligible for special
programs for native people, both federal and provincial, and each
section specifies that the transfer shall not mean a reduction in
health or social services. In addition, the Inuit obtained a number
of specific commitments, from both levels of government, for im-
provements in health services in particular communities.

The Mercury Agreement, signed by the Cree, Quebec, Hydro-
Quebec, and the Societe d'Energie de la Baie James, created addi-
tional responsibilities for the province in the area of health. The mer-
cury committee is responsible for studying the presence of mercury
in the environment and its effects on Cree health and socio-
economic activities. Quebec's responsibilities include participation
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in committees, and funding for some of the administrative costs
as well as aspects of the program relating to health.

Implementation

Sections 14 and 15 of the James Bay Agreement were enacted on
November 17, 1977, with Bill 10: An Act to amend the Act respecting
health services and social services. While health care to native commu-
nities in northern Quebec is considered by the federal government
to be a provincial responsibility pursuant to the agreements, there
are some exceptions relating to medical services undertaken by the
federal governments after the agreements were signed.42 The most
important of these, the National Native Alcohol and Drug Abuse
Probram and the Indian and Inuit Professional Health Career
Program, continue to be funded and administered by the federal
government.

Both the James Bay and the Northeastern Quebec agreements
provide for joint funding and delivery of health programs during
a transitional period, with provisions for the transfer of facilities,
equipment and responsibility to Quebec. With respect to the Inuit,
s.15 specified that the transfer to provincial jurisdiction and the
Kativik Council should be completed within five years of the ex-
ecution of the agreement. Section 14 is not as clear with respect to
the date by which the transfer of Cree health services should be
completed. The 1982 federal review of the implementation process
(Tait Report) indicated that federal lawyers held the opinion that
the agreement required the transfer to provincial jurisdiction of
health and social services. The process took place in stages, with
the final transfer on March 31, 1981. The Northeastern Quebec
Agreement specifies that health services should be transferred once
the Naskapi were established on their permanent residence on Cat-
egory IA-N lands.

The transfer to provincial jurisdiction did not create major prob-
lems for the Inuit and other residents north of the 55th parallel.
However, the Crees did experience enough difficulty to attempt to
obtain an injunction preventing the transfer of health services to
the province in March of 1981. In their brief to the Standing Com-
mittee on Health, Welfare and Social Affairs (May 19, 1981), and
the Standing Committee on Indian Affairs and Northern Develop-
ment (March 26, 1981), the Crees pointed out that the lack
of essential sanitation services had contributed to serious health
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problems in some communities, including a gastroenteritis epi-
demic in which a number of Cree infants died. The Crees argued
that, pursuant to s.91(24) of the BNA Act, the federal government
was ultimately responsible as a guarantor of health for the Crees
and that the federal withdrawal of services represented an abroga-
tion of this responsibility. Moreover, attempts to implement health
services as specified in the agreement had not gone smoothly: the
Cree launched legal proceedings against the province, and Quebec
put the Cree Health Board under provisional administration.

The 1982 Tait Report stated that problems in the Cree health care
system had resulted in a loss of confidence by both Cree individuals
and communities in the ability of the board to provide adequate
health care. The report attributed the crisis to disputes between
Quebec and the board over the board's mandate and budget, to dis-
agreement about Canada's role in health care and to internal board
management problems. While the Tait Report did not question the
federal government's transfer of Cree health and social services, it
did indicate that the issue of improved sanitation facilities was of
major importance. The report also noted a number of initiatives to
resolve the continuing difficulties, including a reorganization of the
management of the Cree Health Board, and fruitful budget nego-
tiations between the board and the province.

In response to the Tait Report, the Department of Indian Affairs
and Northern Development paid the Cree $26.3 million for a
number of capital projects including accelerated construction of es-
sential sanitation. The 1984-85 Annual Report of the Grand Council
and the Cree Regional Authority indicated that:

There had been considerable progress in relation to the identification
of needs. The Department of Social Affairs and the Cree Board of
Health ... are in substantial agreement on the operating and capital
budgets required for the Board.43

While the report indicated that there were still a number of out-
standing problems, most difficulties associated with implementa-
tion appeared to be solved.

EDUCATION

Under s.16 and s.17 of the James Bay and Northern Quebec
Agreement, and s.ll of the Northeastern Quebec Agreement, ed-

198



Federal and Provincial Responsibilities for the Cree

ucation was transferred to provincial jurisdiction. Education pro-
grams for the Inuit are administered through the Kativik School
Board, which provides these programs to all residents of the ter-
ritory north of the 55th parallel. On the other hand, the Cree School
Board, which has special powers and a mandate to ensure that ed-
ucational programs are culturally relevant, provides educational ser-
vices only for Cree beneficiaries of the agreement. The Naskapi
school is for the Naskapi beneficiaries of the Northeastern Quebec
Agreement residing on Category IA-N lands. The duties and pow-
ers of the Naskapi Education Committee also ensure cultural rel-
evance and survival. Various clauses make certain that the levels
of educational services are maintained despite the transfer to pro-
vincial jurisdiction.

There are some additional differences between native groups in
terms of the negotiated responsibilities of federal and provincial
governments. The Crees negotiated provisions that Canada and
Quebec consult the Cree School Board regarding funding formulae,
and that unique features of both geography and student needs be
taken into account in setting funding levels. For the Naskapi,
Quebec has a responsibility to make available special funding to
qualify Naskapi beneficiaries as teachers. Finally, Canada is respon-
sible for 75 per cent of educational funding for the Crees and the
Naskapi, while Quebec pays the remaining 25 per cent. For the In-
uit, the proportions are reversed—Canada pays 25 per cent and
Quebec, the remainder.

Implementation

Sections 16 and 17 of the James Bay Agreement were enacted on
June 18,1978 with Bill 2: An Act to amend the Education Act. The ed-
ucation provisions of the Northeastern Quebec Agreement were as-
sented to June 22,1979 in Bill 26: An Act respecting the legislation pro-
vided for in the Northeastern Quebec Agreement and amending other leg-
islation. The James Bay Agreement outlines the steps for a two-year
transition period for Cree education; the transition period for the
Kativik School Board was set at a minimum of two years, with no
specific steps outlined. Section 11.6 of the Northeastern Quebec
Agreement establishes a provisional Naskapi Education Committee,
and s.11.5 and s.11.10 provide for an education committee and the
building of a school, once the Naskapi have established permanent
residence on their Category IA-N lands.
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The process of transfer appears to have gone relatively smoothly
for all the native groups. However, both the Crees and the Inuit in
their 1981 submissions to the House of Commons Standing Com-
mittee on Indian Affairs and Northern Development, indicated that
levels of funding available for school boards made it impossible for
these boards to fulfil their mandates, especially with respect to the
development of curriculum and the establishment of teaching ma-
terials based on the Cree or Inuit language.

The 1982 Tait Report noted these complaints, but pointed out
that, according to the agreement, the role of the federal government
in managing Cree and Inuit education was limited. The report,
however, stated that:

On the basis of the overall review, it is clear that the success of the
education system is critical to the successful implementation of almost
all aspects of the Agreement. It is essential that all the parties to the
Agreement cooperate to ensure that the legitimate educational goals
of the native parties are achieved.44

In a 1987 paper, Billy Diamond, Chair of the Cree School Board
indicated that the board's funding problems had not been amelio-
rated: both the provincial and the federal government considered
the Cree School Board a provincial school board and had not rec-
ognized the special mandate and unique circumstances under
which it operated, in funding decisions. Specifically, the capital as-
sets, which the Cree School Board inherited at the time of transfer
of jurisdiction, were inadequate to provide the quality of education
available to residents in other parts of the province.45 Funding to
remedy this situation was not forthcoming from either Quebec or
Canada, and the Cree School Board had to dip into its educational
operating funds to improve the school infrastructure. In addition,
the operating budget of the Cree School Board did not enable it to
administer or develop policies or programs to fulfil its mandate un-
der the agreement to provide culturally relevant curriculum mate-
rials. Nor did Cree school board budgets recognize the expense of
operating in a northern and isolated environment, or the necessity
for developing curriculum in three languages.46 Finally, Cree School
Board representatives had never participated in negotiations over
the funding formula for annual operating budgets. Budget nego-
tiations had been bilateral, and H. A. McCue, Director of Education
for the Cree School Board in 1986, argued:
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Because the Crees have been shut out of the process which establishes
the budget of the CSB, the CSB is dependant entirely on the perception
of others, namely Federal and Provincial officials as to the needs of
Cree education. Furthermore, this exclusion ensures that any effort
by the Crees to determine who to lobby in an effort to obtain more
money will result in fruitless frustration.47

The result was that the board had to take resources normally al-
located for other purposes to fulfil its education mandate, and to
operate at a deficit. Diamond's paper also argued that:

The result is that the support and administrative activities of the board
suffer in order to provide some resources, however minimal, for these
other major concerns. The governments seem intent on perpetuating
the inherited problems of the board and working against the attain-
ment of the objectives set forth in section 16.48

POLICING

Sections 19 and 21 of the James Bay Agreement, and s.13 of the
Northeastern Quebec Agreement address the issue of policing in
the James Bay area. All of these sections place policing under pro-
vincial jurisdiction, subject to the laws of Quebec, and governed
by the Quebec Police Act. In the area north of the 55th parallel, the
Kativik Regional Government is primarily responsible for establish-
ing and administering a regional police force for all residents of the
territory. Kativik may also appoint special constables for the mu-
nicipalities as well as establish and maintain a police school.
Quebec's responsibilities for the Inuit in particular, separate from
its responsibilities for the entire population of the area, consist of
consulting with Kativik about by-laws made by the Quebec Police
Commission respecting the qualifications required by Inuit mem-
bers.

Quebec is more involved in the day-to-day administration of po-
licing for the Cree and Naskapi. The province is responsible for
training a specified number of Cree as members of the provincial
police force, and establishing them in Cree communities. Quebec
is also responsible for training Cree special constables, appointed
by Cree village municipalities, for Cree Category I lands, following
special Quebec legislation allowing the municipalities this power.
Finally, the James Bay Agreement provides for the establishment,
by Quebec, of a police advisory committee.
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The Northeastern Quebec Agreement has arrangements similar
to those of the Crees for the policing of Naskapi IA-N lands. Quebec
is responsible for legislation to allow for the appointment of Naskapi
special constables by the Naskapi village corporation, as well as for
the cost of their training. Section 13.1.5.1 of the Northeastern
Quebec Agreement also provides for a Naskapi representative (for
Naskapi matters) on the police advisory committee.

The agreements specify that Quebec pay the costs of police train-
ing, although the federal and provincial governments will negotiate
cost-sharing arrangements for direct policing services for the Cree
and the Naskapi, while no funding arrangements are specified for
the Kativik Regional Police Force.

Implementation

Policing is one of the areas under the competence of the regional
government in Bill 23: An Act concerning Northern villages and the
Kativik Regional Government, assented to on June 23, 1978. The
Quebec Police Act was amended by Bill 38: An Act respecting the police
force of Cree villages and of the Naskapi village, allowing Cree and Nas-
kapi village municipalities to establish and maintain special con-
stables. Bill 38 also allowed Quebec to create an advisory board to
advise on "the maintenance of peace, order and public safety in
a Cree environment." The budget for the municipal police force
must be submitted for approval to the provincial attorney general.

The Cree brief in response to the first report on the implemen-
tation of the James Bay Agreement tabled in the House of Commons
indicates that, although the implementation of this section had been
delayed because of disagreements between the federal and provin-
cial governments about financing, the police forces were now func-
tioning well.49

The 1984-85 Annual Report of the Grand Council and the Cree
Regional Authority showed that a serious problem existed respect-
ing the number of Cree police required, and that although Quebec
recognized Cree requests, "the main problem seems to be
budgets/'50 Following hearings in each of the Cree communities,
the 1986 Cree-Naskapi Commission reported that the financial re-
sources of the band councils were inadequate to hire and train suf-
ficient numbers of constables to provide satisfactory policing in
many communities, and that band councils hesitated to make by-
laws for some of the areas under their jurisdiction since there were
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no police available to enforce these by-laws once they were passed.51

These issues, however, appear to be largely outside the scope of
the implementation of the agreements.

JUSTICE

The responsibilities of Canada and Quebec with respect to the
justice system under the James Bay Agreement and the Northeast-
ern Quebec Agreement, are similar for the Crees, the Naskapi and
the Inuit. The administration of justice was placed under provincial
jurisdiction. Under the agreement, Quebec undertook to adapt the
administration of justice to native culture in several ways. First,
non-native persons working in the justice system should be cog-
nizant of Cree, Inuit and Naskapi culture and ways of life. Secondly,
aspects of the legal system were to be available in all the native lan-
guages, although the Crees and Naskapi appear to have negotiated
more extensive rights in this area than the Inuit. Third, Quebec
agreed to modify eligibility criteria for legal aid services to take into
consideration the situation of native people in the northern envi-
ronment. Fourth, court procedures and sentencing were to take ac-
count of native culture and circumstances. Finally, Quebec was re-
sponsible for programs to train native people for employment in
the justice system, to hire as many native people as possible and
to provide information about that system to local communities.

Both levels of government were responsible for establishing de-
tention centres in the James Bay area. Both levels of government also
agreed to amend legislation to adapt it to native cultures and to
the circumstances of the northern environment. Quebec undertook
to amend its Code of Civil Procedures; Canada undertook to amend
the Criminal Code and the Canada Evidence Act.

The Crees negotiated for the establishment of a judicial advisory
committee with representatives from the Crees and the province,
as well as various specialists, to "advise on a permanent basis the
authorities with respect to the administration of justice respecting
the Crees" (s. 18.0.37). No such committee was established for the
Inuit, but there are provisions which call for consultation with
Kativik on almost every aspect of the justice system. Similarly in
the Northeastern Quebec Agreement, approval is required from the
Naskapi local authority for many undertakings.
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Implementation

The 1981 Cree Brief to the Standing Committee on Indian Affairs
and Northern Development cited this section as one which had
been quite successfully implemented. However, Makivik's 1985 re-
port on the implementation of the agreement indicated that, in spite
of the pressing nature of the problem of implementing justice in
the area, the commitments of the section on justice had not been
kept. The report stated:

the actual court personnel is [sic] very ignorant of Inuit customs... Inuit
training programs have never received the support needed to be de-
livered ... no action has been taken to fulfill the commitments to reform
legal aid legislation and to establish detention institutions in the
North.52

By 1986 other difficulties with the justice system had been iden-
tified by the Crees and Naskapi as well. After its hearings in the
communities, the Cree-Naskapi Commission reported that al-
though bands had powers to make by-laws which dealt with mat-
ters such as hunting, fishing, trapping, access to and residence on
IA and IA-N lands, health and hygiene, public order and safety,
and the protection of the environment, many were reluctant to
make these by-laws because of the lack of resources for enforce-
ment. K The local justice system consisted of an itinerant provincial
court without a regular schedule, and provincial Crown prosecutors
were not available to prosecute band by-laws. At the time of the
hearings, many bands did not have the financial resources to retain
a lawyer to conduct prosecutions on their behalf. According to one
band, this and other problems with the justice system "... carry the
potential to cause serious harm to the respect our people would oth-
erwise hold for a justice system that is quite foreign to us to begin
with/754

To date the implementation of provisions with respect to justice
has not been a major focus of the native parties. Instead, they have
emphasized issues including local government, housing and san-
itation, and economic development. With recent media attention
on justice, this issue may come to the fore. Reporting on a 1987
symposium on Cree justice, the Grand Council of the Cree Annual
Report indicated that the focus had been on redefining the justice
system to:
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start establishing Cree social control while respecting traditional and
modern values, and to incorporate these values in a Cree justice sys-
tem. The total control of the judicial powers by non-natives does not
respect the goal of self-government and is coming to an end.55

HOUSING AND MUNICIPAL SERVICES

Sections 2.11 and 2.12 of the James Bay and Northern Quebec
Agreement and s.2.9 and s.2.10 of the Northeastern Quebec Agree-
ment, provide that the Inuit, Crees and Naskapi continue to be en-
titled to existing federal and provincial programs, including those
about housing and municipal services. Jurisdictional responsibility
for housing and municipal services is mentioned in s.28 and s.29
of the James Bay, and s.20 of the Northeastern Quebec agreements.
For the Cree, both Canada and Quebec are responsible for provid-
ing a community centre, essential sanitation services and fire pro-
tection, "subject to the extent of financial participation possible, and
to the priorities set by Canada, Quebec, and the Crees." No explicit
mention is made of housing for the Cree.

For the area north of the 55th parallel, s.29.0.40 of the James Bay
Agreement indicates that the existing provision of housing and mu-
nicipal services shall continue "until a unified system, including
the transfer of property and housing management to the munici-
palities" is arranged between Kativik, the northern village munic-
ipalities, and the provincial and federal governments.

While the Naskapi were assigned Category IA lands under the
Northeastern Quebec Agreement, they retained the option to re-
locate to another site if, after considering the report of a relocation
committee, a majority of the Naskapi favoured the move (s.20,
NEQA). The costs of relocation were to be shared by the federal
and provincial governments, with the specific contribution of each
government depending on the site chosen.

The agreements also contain provisions for transportation infra-
structure. Both governments are to continue negotiations with the
Cree regarding access roads, and to study the establishment of
seaplane bases, public wharves, airstrips, navigational aids, dock-
ing facilities and access roads.
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Implementation

Bill 23: An Act concerning Northern villages and the Kativik Regional
Government (Kativik Act) gave Kativik and the northern village mu-
nicipalities competence in the areas of housing and municipal ser-
vices. The direct administrative responsibility for Inuit housing and
infrastructure was assumed by Quebec in February of 1981, under
the terms of the Northern Quebec Transfer Agreement. Under the
terms of this agreement, Canada was to pay Quebec $72 million
at the rate of $8 million per year for nine years, and to transfer $30.2
million in assets to the province. The ownership and responsibility
for provision of housing, electricity, water, sanitation and municipal
services was transferred to Quebec. Since then, housing construc-
tion has been carried out by the Quebec Housing Corporation, with
cost-sharing through CMHC, mainly under CMHC's non-profit
and co-operative housing, and rent supplement programs.

With respect to the Crees, Quebec maintained that it was respon-
sible only for Category IB land (containing Cree corporations under
provincial jurisdiction), and that housing and municipal services
on Cree Category IA lands were a federal responsibility. There are
no settlements on Category IB lands.

The 1982 Tait Report indicated that both the Crees and Inuit felt
the federal government had abrogated the spirit and letter of the
agreement with respect to housing and infrastructure. The report
contended that, during the negotiation process, all parties agreed
that the native communities required major programs to upgrade
housing and infrastructure, and that, while government represent-
atives rejected a notion of providing for a "catch-up" program in
the agreement, they assured the native parties that the necessary
improvements could be accomplished through the application of on-
going programs. While the agreement and related documents con-
tain no provision which clearly commits Canada to a catch-up pro-
gram, the Cree and Inuit interpreted s.28.11.1 and s.29.0.40 to in-
dicate provincial and federal government commitments to a special,
federally-funded program for improved housing and infrastructure,
in addition to regular programs and services for which they con-
tinue to be eligible under s.2.11 and s.2.12.56

The Department of Indian Affairs and Northern Development's
position was that Cree and Inuit communities were entitled to the
same programs as those enjoyed by other Indian and Inuit com-
munities in Canada.57 On this basis, the Department carried out
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construction of housing and sanitation services in accordance with
existing programs established for that purpose. The Department's
interpretation was that while s.28.11.1 recognized the special needs
of Cree communities, it created no obligation with respect to in-
creased levels of expenditures or a time within which expenditures
must be made.

Evaluating these disagreements, the Tait Report concluded:
That the overall results anticipated in 1975 have not been achieved
seems to be a result more of budgets that have decreased in relation
to costs than a failure to respect the Agreement or the justified expec-
tations of the native parties.58

However, the report declared that provisions like those contained
in s.28.11 were not just lists of possible initiatives to be fitted into
existing programs:

although sections like 28.11 may not contain precise legal commit-
ments, they imply an intention by Canada to make its "best efforts"
to assist in the accomplishment of the goals referred to in the Agree-
ment. 59

And it concluded that federal and provincial governments should
explore initiatives to improve housing and infrastructure as quickly
as possible. *° In response to the Tait Report the federal government
announced on July 8,1982, an expenditure of $52.6 million, equally
divided by the Crees and the Inuit, part of which was to be used
for the accelerated construction of housing for the Cree and Inuit.
This-accelerated construction program does not appear to have sat-
isfied the housing needs of the Cree, and housing is on the agenda
for the implementation negotiations with the federal government.
Quebec still appears to take the position that it is not responsible
for housing And municipal infrastructure on Cree Category IB
lands, although the Cree are at present negotiating with the prov-
ince. With respect to Quebec's expenditures for the Inuit, Axford
indicates:

Quebec is now responsible for the number of houses built in Northern
Quebec and for the type of housing that is built. On both of these fronts
there seems to have been an impressive commitment of financial and
human resources even though considerable financing for these project
comes from CMHC61

Section 29.0.36 respecting various transportation infrastructure
issues is being partially implemented under the terms of a
federal-provincial northern Quebec airport agreement, signed on
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September 27, 1983. Under this agreement, Canada agreed to fi-
nance 100 per cent of the costs related to three Cree airports and
60 per cent of the costs for 12 Inuit airports. Canada will also install,
operate and maintain all navigational aids. While s.29.0.36 also
commits the federal government and Quebec, together with the In-
uit communities, to undertake studies concerning public wharves
and docking facilities in each community, it does not appear to have
been implemented.

The Cree report that the issue of access roads is still subject to
jurisdictional dispute, with Quebec maintaining that roads on Cat-
egory I lands are solely a federal responsibility and not subject to
cost-sharing agreements. The federal government, on the other
hand, has in the past taken the position that its responsibilities with
respect to Cree access-roads are fulfilled by its participation in ne-
gotiations, with no obligation to finance road construction.62

When the Naskapi chose to relocate from their original Category
IA lands, Canada and Quebec were committed, under the North-
eastern Quebec Agreement, to training Naskapi personnel in the
construction of a new village. The Naskapi Relocation Committee,
incorporated in 1980, directed the construction work, and the 1987
December issue of Recontre indicated that the work was near com-
pletion, with most of the Naskapi community living in houses on
the new site.

CONCLUSION

The James Bay and Northern Quebec Agreement and the North-
eastern Quebec Agreement are important land-claims settlements,
and represent new chapters in aboriginal-federal-provincial rela-
tionships. Negotiation of the agreements, complementary agree-
ments and the enacting legislation demonstrated high levels of com-
mitment and co-operation on the part of the native signatories and
the federal and provincial governments. The result has been an in-
crease in the control which the native peoples of the James Bay area
have over their lives and their cultures. Testimony of the native
groups themselves indicates that many of the provisions of the
agreements have been successfully put into practice. However, areas
not yet implemented threaten to overshadow what has been accom-
plished.
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One of the important features of the James Bay and the North-
eastern Quebec agreements is that they are dynamic agreements—
the various sections set out principles governing future circumstan-
ces and developments. In this sense, the agreements will never be
completely implemented: instead, negotiations between the Cree,
Naskapi and Inuit, and federal and provincial governments will con-
tinue to be necessary and important.

However, this dynamic element has not been the most important
source of negotiations and contact between the native parties and
governments since the agreements were signed. Instead, it is basic
implementation issues which have been the focus. The Cree indicate
that:

What the Crees and Inuit have learned over the last 11 years is that
negotiation of a claim settlement is only half the battle and implemen-
tation is the other half.63

For the native parties, implementation has involved more than a
decade of lobbying, injunctions and negotiations which have di-
verted time, energy and financial resources.

The lack of formal implementation structures and processes with
sufficient resources, or the mandate and authority to legally bind
other departments and ministries, has frequently been identified
as a major source of implementation problems at the federal level.M

The mediation/negotiation process now in place at the federal level
may be a first step toward resolving this difficulty. The federal ne-
gotiator speaks on behalf of the federal government and not just
the Department of Indian Affairs and Northern Development, and
a mediator is available to facilitate the negotiation process (see Ap-
pendix, "Implementation and Remedial Steps").

Nevertheless the Cree have expressed some serious reservations
about the possibility of negotiating in good faith with the federal
government, and about obtaining legally binding commitments
from Canada. Moses' address to the Dene and Metis before they
signed their agreement in principle, cited violations to the Manitoba
Flood Agreement and the COPE Agreement as well the James Bay
and the Northeastern Quebec agreements before concluding:

It might seem that all of this could be solved if there was some kind
of arbitration mechanism in place that could assist in implementation
and help to resolve disputes and matters of interpretation ... The
Manitoba Flood Agreement contains a binding arbitration mechanism.
But there are now over one hundred arbitration decisions against the
Federal government which Canada continues to ignore. Canada claims
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it cannot be bound by an arbitrator... [In addition,] no matter what
you negotiate, Cabinet may by unilateral decision reinterpret and revoke the
benefits to which you are entitled by treaty. And you will never know what
they decided because Cabinet decisions are secret.65

Clearly, the absence of a formal implementation mechanism is
not the only source of the problem. Comparing the history of the
Cree, Naskapi and Inuit dealings with both the federal and provin-
cial governments, it appears that part of the formula has to be the
political will to make the provisions on paper a reality in aboriginal
communities. There have been serious conflicts between the native
parties and the provincial government, both over the provisions of
the agreements and over the transfer of services to provincial ju-
risdiction. J. O'Reilly, writing about Indian-provincial relations in
Quebec and Alberta, maintained that:

[O]n the whole, the implementation of the James Bay and Northern
Quebec Agreement by the Quebec government cannot be categorized
as satisfactory. What is alarming is that it is probably the best existing
model of Indian-provincial co-operation.66

Nevertheless, Quebec seems to have been more prepared than the
federal government to take the necessary steps to implement the
agreement, even though there was no formal, provincial implemen-
tation mechanism in place. LaRusic's evaluation of arrangements
for the Cree income security program is a case in point.

The flexible implementation policy of Social Affairs in getting the ISP
off the ground was not a chance event. The policy of the Quebec gov-
ernment after the signing of the James Bay Agreement was to use tran-
sitional procedures until the legislative packages could be developed
and enacted ... The process certainly contrasts with the performance
on [sic] the Federal agencies. There is little doubt in my mind that had
the ISP been a programme involving the Federal authorities, there
would have been no benefits in the hands of the beneficiaries before
1980.67

Two important factors which appear to affect Quebec's strategy
with respect to the agreements are the potential economic costs of
major disagreements with the native parties, and the province's de-
sire to extend its jurisdiction over the northern half of the province.
Hydro-Quebec, and therefore the Province of Quebec, has an in-
terest in seeing that implementation is pursued in a business-like
manner, because serious conflicts might lead to a disruption of
hydro-electric power production. The question of sovereignty re-
mains important. As a result, the Province of Quebec has showed
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much less resistance to the devolution of responsibility for aborig-
inal peoples from the federal to the provincial government, and
much more of a commitment to working out the details of the James
Bay and the Northeastern Quebec agreements. Thus, while a
number of implementation issues are stUl outstanding with the pro-
vincial government, the legacy of distrust which characterizes re-
lations between the federal government and the Cree especially,
does not appear to have emerged.

Concern with setting a precedent appears to have influenced the
federal government's approach to implementing the agreements.
Clearly there are some areas where the agreements conflict with
emerging federal policy. This seems to be the case with the type
of funding mechanism negotiated by the Cree in the statement of
understanding, and with the commitments concerning economic
development. To avoid having the agreements taken as a model for
other aboriginal negotiations, the approach of the federal govern-
ment has, in the past, included ignoring its commitments, meeting
minimum legal obligations rather than implementing the agree-
ments in their "spirit and intent," and actively attempting to rene-
gotiate various sections.

These strategies have their own costs. In the first place, they re-
inforce the notion that governments routinely make promises to ob-
tain surrender of aboriginal lands, with no intention of living up
to agreements. The Cree-Naskapi Commission, studying the im-
passe which had arisen with respect to the statement of under-
standing regarding funding for Cree local government, wrote:

In the course of Canadian history, a notion persists that governments
make promises to induce natives to surrender their lands and other
rights and then routinely break these promises. Regrettably, the ev-
idence supporting this notion is extensive ... The Commissioners hope
that the Statement of Understanding will not become one further in-
stance of the unfortunate notion borne true. f f i

This legacy of distrust threatens to affect other negotiations be-
tween aboriginal peoples and the federal government. Ted Moses'
address to the Dene and Metis at Yellowknife earlier this year
demonstrates that aboriginal peoples are beginning to discuss
negotiation strategies and the implications of different approaches
among themselves. The way in which the James Bay and the North-
eastern Quebec agreements are implemented, therefore, have im-
plications for the relationship between the federal government and
aboriginal peoples other than the Cree, Inuit and Naskapi.
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Finally, federal government strategies have diverted attention
from the successes which have been achieved to the problems
which remain. Many of the structures and programs created by the
agreements are innovative and represent unique ways of approach-
ing various aspects of aboriginal self-government. The atmosphere
and attitudes created by continuing implementation problems have
frequently meant that the achievement the agreements represent
has been overshadowed. Clearly another approach to implemen-
tation is required.
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APPENDIX I

Cree and Naskapi Local Government

Source Description Responsibility

JBNQA 9.01 recommend to Parliament, legislation Canada
NEQA 9.01 concerning local government, under

federal jurisdiction, on Category IA and
IA-N lands

JBNQA 10.0 incorporate Cree and Naskapi village Quebec
NEQA 10.0 municipalities, under provincial

jurisdiction, on Category IB and IB-N
lands

JBNQA 28.15 subject to Departmental directives, Canada
provide CORE funding for internal
administration and administration of
delegated programs, for Cree local
governments

Bill 24 approve council of village municipality's Quebec
by-laws concerning the environment and
natural resources

Bill C-46 s.45 may regulate local taxation by-laws; Canada
s.48(5) may disallow certain by-laws

concerning hunting and trapping;
s.66 approve election by-laws;
s.67, 87 may make regulations for elections,

special band meetings and referenda;
s.93 may appoint auditor and seek

renumeration if band fails to do so;
s.98 may regulate long-term borrowing;
s.100 may appoint administrator if affairs

of band are in serious disorder;
s.122 compensate band for expropriated land;
s.151 may regulate land registry system;
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s.l56 may regulate band expropriations;
s.l98 may regulate fine or sentences for

breaking band by-laws;
Part XII establish and fund a commission to hear

submissions regarding, and report to
Parliament on, the implementation of
the Act.

1988 Letter negotiate five-year financial agreement
with Cree bands

Canada

Inuit Local Government

JBNQA 12.0.1 submit to the National Assembly, bills Quebec
incorporating northern village
municipalities under provincial
jurisdiction

JBNQA 7.1.2 incorporate Inuit landholding Quebec
community corporations to receive title
to Category I lands for Inuit community
purposes

Bill 23 s.l 13 may appoint person to fill vacancy on Quebec
municipal council;

s.l60 may disallow council by-laws;
Ch.II may raise local taxation levels;
Ch.III may authorize loans.

Cree Regional Government

Source Description Responsibility

JBNQA 11A introduce legislation to incorporate the Quebec
Cree Regional Authority, a public
corporation with its corporate seat in the
Cree Category I lands

JBNQA 28.15 provide CORE funding for the internal Canada
administration of the Cree Regional
Authrity, as well as for the administration
of delegated programs

JBNQA 11B.0.2 introduce legislation to establish the Quebec
James Bay Regional Zone Council, with
Cree representatives, to exercise the
powers of the James Bay Municipality on
Cree Category II lands

JBNQA 1 IB.0.9 approve by-laws enacted by the Council Quebec
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JBNQA 11B.0.17 fund the administration of the Council; Quebec
approve annual budgets

Inuit Regional Government

Source Description Responsibility

JBNQA 13 establish a regional government with Quebec
respect to the area north of the 55th
paralle. The regional government shall be
a corporation with its seat in the territory

JBNQA 13, approve by-laws passed by the regional Quebec
Schedule 2.14 government

JBNQA 13 approve ordinances requiring approval Quebec
Schedule 2.89 according to the Agreement

JBNQA 13 if there is disagreement, determine the Quebec
Schedule 2.156 amount Kativik should pay from its

compensation funds for municipal
services and local improvement works

Hunting, Fishing and Trapping Regime: Cree,
Naskapi and Inuit

Source Description Responsibility

JBNQA 24 establish and administer a hunting, each for
fishing and trapping regime for native areas under
people as specified in the Agreement their

jurisdiction

JBNQA 24.5.1 establish quotas, regulate and manage each for
NEQA 15.5.1 and protect wildlife resources, subject to areas under

the hunting, fishing and trapping regime their
established by the Agreement jurisdiction

JBNQA 24.4 with the Crees, Naskapi and Inuit, each for
NEQA 15.4 participate on, and consult with, a co- areas under

ordinating committee to review and their jurisdiction
make recommendations concerning the each pays own
administration of the hunting, fishing members and
and trapping regime experts called

JBNQA 24.4.18 fund secretariat for co-ordinating Quebec
committee

JBNQA 5.2.6b; take into account rights of native people Quebec
7.2.6b under hunting, fishing and trapping

regime before authorizing exploration,
pre-development activities and studies
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JBNQA 24.3.20 obtain recommendation from co- Quebec
NEQA 15.3.19 ordinating committee before permitting

non-natives to trap in an area where
native people have exclusive rights

JBNQA 24.3.24 take all reasonable measures, within both
scope of existing or future programs, to
assist in establishing trappers
associations and a native controlled and
run trapping industry

JBNQA 24.9.3 for thirty years from the execution of the Quebec
NEQA 15.9.1 Agreement, provide native people with

the right of first refusal for seven out of
ten applications, to operate as outfitters
on Category III land, within their
respective areas of primary and common
interest

JBNQA 24.10 provide for the training of a sufficient both
NEQA 15.10 number of native conservation officers

JBNQA 24.3.29 modify the Wildlife Conservation Act to Quebec
avoid conflicts with s.24

JBNQA 24.14 amend the Migratory Birds Convention Canada
to prevent conflict with the hunting,
fishing and trapping regime, and with
the right of native people to harvest at all
times of the year

Cree, Naskapi and Inuit Income Security Programs for
Hunting, Fishing and Trapping

Source Description Responsibility

JBNQA 30 establish and fund, through the Cree Quebec
Hunters and Trappers Income Security
Board, an income security program for
Cree hunters and trappers

NEQA 19 establish and fund, through the council Quebec
of the Naskapi band, or the Naskapi local
authority, an income security program
for Naskapi hunters and trappers

JBNQA 29.0.5 establish and fund a program, Quebec
administered by Kativik, of support for
hunting, fishing and trapping activities
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Environmental Regime for the Cree
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Source

Joint

JBNQA 22

JBNQA 22.3

JBNQA 22.5.6
to 22.5.9

Provincial

JBNQA 22.6.1
to 22.6.3

JBNQA 22.6.17

Description

comply with the stages of environmental
and social impact assessment review
procedures; send committees all relevant
information necessary; consult with the
Advisory Committee on major issues
about implementation of the
environmental and social protection
regime; decide whether or not to assess a
development not subject to assessment
under the Agreement; decide whether
and under what conditions developments
proceed

participate with the Crees on James Bay
Advisory Committee on the
Environment to review and make
recommendations about the
environmental and social protection
regime established by the Agreement

with the Cree, participate on and consult
with an evaluating committee to make
recommendations regarding
requirements for and extent of an impact
statement required

with the Cree, participate on an
environmental and social impact review
committee to review and make
recommendations about developments
under provincial jurisdiction; consult
committee about modifications to
rejection of their recommendations

Responsibility

both; each
for areas
under their
jurisdiction

both; each
pays own
members and
experts it
calls;
equally fund
secretariat

both; each
for areas
under their
jurisdiction;
each pays own
members; adv.
com. funds
secretariat

Quebec; pays
own members;
funds staff;
adv. com.
pays for
Cree
members
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Federal

JBNQA 22.6.4 participate with Crees on Environmental Canada; pay
to 22.6.6 and Social Impact Review Panel to review for own and

and make recommendations about Cree members;
developments under federal jurisdiction; fund staff
consult panel about modifications to or
rejection of their recommendations

Environmental Regime for the Inuit and Naskapi
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Source

Joint

JBNQA 23
NEQA 14

JBNQA 23.5

NEQA 14.1.2.6

Provincial

JBNQA 23.3;
NEQA 2,sch.3

Description

comply with the stages of environmental
and social impact assessment and review
process; send committees all relevant
information necessary for discussion

participate, with members of Kativik, on
environmental advisory committee to
review and make recommendations
about the environmental and social
protection regime outlined in the
Agreement

consult the Naskapi local authority before
authorizing future development subject
to assessment under the Agreement

with Kativik representatives (including)
two Inuit, or one Inuit and one Naskapi)
participate on an environmental quality
commission (EQC) to decide whether or
not to assess a development not subject to
assessment under the Agreement; to
decide whether or not a development is to
proceed and under what conditions;
obtain permission from the minister
before modifying the decision of the EQC

Responsibility

each for
areas
under their
jurisdiction

both; each
pays own
members and
experts calls;
equally fund
secretariat

both

Quebec; each
pays for own
members;
Quebec
funds staff
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Federal

JBNQA 23.4.25 decide whether or not to assess projects Canada
not subject to assessment under the
Agreement; decide whether or not
development should proceed and under
what conditions; consult with review
panel before modifying or rejecting its
recommendations

JBNQA 23.4.2 with Kativik representatives participate Canada;
to 23.4.10 on a screening committee to make each pays

recommendations about the requirement for own
of impact statements for projects under members
federal jurisdiction;

JBNQA 23.4.10 with Kativik representatives participate Canada; pays
to 23.4.22 on an environmental and social impact for own and

review panel to review and make Kativik
recommendations about developments members;
under federal jurisdiction; consult panel fund staff
about modifications to, or rejection of,
their recommendations

Compensation and Economic Development: Cree

Source Description Responsibility

JBNQA 26.0.1 by a special act, incorporate a Cree Quebec
corporation to receive the compensation
payable to the Cree

JBNQA 25 pay $135 million compensation to the Que 56.333%
Cree Can: 43.667%

JBNQA 25.5 pay the Cree $2.2 million for costs of Quebec
negotiation

NEQA 16.4.2 pay the Cree $150 000 for costs of Que 75
negotiating the Northeastern Quebec Can 25
Agreement

JBNQA 28.1.1 continue to make available to the Cree both
programs, funding and assistance
available to other Indians in Canada and
in Quebec

JBNQA 28.1.2 subject to paragraph 28.1.1, assist and both
promote the efforts of the Cree within the
terms of such programs and services in
operation from time to time
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JBNQA 28.2 establish and finance a James Bay native Quebec
economic development corporation

JBNQA 28.4-7 subject to the conclusion of a feasibility both
study and to the availability of funds,
assist in establishing a trapper's
association, an outfitting and tourism
association and a native arts and crafts
association

JBNQA 28.8 participate on a joint economic and both
community development committee to
review and make recommendations
about programs related to Cree economic
and social development

JBNQA 28.9.1 on proposals from the Cree and within both
budgetary constraints, provide the
training programs and services the Cree
require to qualify for employment in
developments in the Territory

JBNQA 28.10 take measures to increase Cree both
employment in government positions;
establish Cree priority in government
employment and contracts, and in
contracts and employment created by
development in the Territory

JBNQA 28.11.2 subject to the extent of financial bopth
participation possible, and to the
priorities set by Canada, Quebec and the
Crees, provide for each community an
economic development agent and
community affairs services

JBNQA 28.12 within the scope of services and facilities both
existing from time to time, provide
assistance to Cree entrepreneurs

Compensation and Economic Development: Naskapi
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Source

NEQA 17

NEQA 16

NEQA 16.4

Description

by a special act, incorporate a
Naskapicorporation to receive the
compensation payable to the Naskapi

pay $9 million compensation to the
Naskapi

pay the Naskapi $650 000 for the cost of
negotiations

Responsibility

Quebec

Que 56.333%
Can: 43.667%

Que 65.333%
Can: 43.667%
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NEQA 18.1.1 continue to make available to the Naskapi both
programs, funding and assistance
available to other Indians in Canada and
in Quebec

NEQA 18.1.2 subject to paragraph 28.1.1, assist and both
promote the efforts of the Naskapi within
the terms of such programs and services
in operation from time to time

NEQA 18.2 to the maximum extent possible, both
to 18.8 pursuant to existing and future

programs, train appropriate Naskapi for
the construction and maintenance of the
Naskapi community; participate for five
years, with the Naskapi, on a Naskapi
manpower development co-ordinating
committee for that training

NEQA 18.9 pay for a development agent to establish both
a development plan for Naskapi
manpower

NEQA 18.11 within the scope of existing programs, both
assist the Naskapi in establishing a
Naskapi arts and crafts association

NEQA 18.13 within the scope of services and facilities both
to 18.15 existing from time to time, provide

assistance to Naskapi entrepreneurs

NEQA 18.16 provide economic and technical both
assistance for establish Naskapi
commercial fisheries operations in the
Territory

Compensation and Economic Development: Inuit

Source

JBNQA 27.0.2

JBNQA 25

JBNQA 25.5

NEQA 16.4.2

Description

by a special act, incorporate an Inuit
development corporation to receive
compensation payable to the Inuit

pay $90 million compensation to the Inuit

pay the Inuit $1.3 for costs of negotiations

pay the Inuit $150 000 for costs of
negotiating the Northeastern Quebec
Agreement

Responsibility

Quebec

Que: 56.333%
Can: 43.667%

Quebec

Que 75%
Can: 25%
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JBNQA 29.0.2 continue to make available to the Inuit both
programs, funding and assistance
available to other Indians and Inuit in
Canada and in Quebec

JBNQA 29.0.3 subject to paragraph 29.0.2, assist and both
promote the efforts of the Inuit within the
terms of such programs and services in
operation from time to time

JBNQA 29.0.4 whenever appropriate, transfer the above both
programs to the administration of
Kativik

JBNQA 29.0.25 on proposals from Kativik and in both
accordance with criteria established from
time to time, provide the Inuit with the
training programs and facilities they
require to qualify for employment in
developments in the Territory

JBNQA 29.0.29 develop a plan to train and employ, and both
to 29.0.31 establish priority for employing, Inuit

staff within the bureaucracy of the
Territory

JBNQA 29.0.27 create and participate on interim joint both
JBNQA 29.0.33 committees to co-ordinate manpower

and training programs, and programs of
socio-economic development

JBNQA 29.0.39 support Inuit entrepreneurs by providing both
technical and professional advice and
financial assistance

Cree Health and Social Services

Source Description Responsibility

JBNQA 14.0.2 delivery of health and social services for Quebec
Category IA and IB lands through a a
Cree regional board of health services
and social services (CRBHSS)

JBNQA 14.0.19 to maximum extent possible, provide Quebec
14.0.20 employment for native people in health

and social services, and budget for the
impact of a northern location

JBNQA 14.0.20 to maximum extent possible, provide Quebec
health and social services through the
CRBHSS
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JBNQA 14.0.22 provide funding for existing programs Quebec
available to native people but not to the
provincial population

JBNQA 14.0.28 provide funding which "at least" Quebec
maintains existing scope, range, extent
and conditions of health and social
services

Mercury participate on a mercury committee, pay Quebec
Agreement for the costs of the Mercury Program

pertaining to health; contribute to the
expenses of the committee chair;
participate in a joint review of the
implementation of the Mercury Program

Naskapi Health and Social Services

Source

NEQA 10.3
to 10.5

NEQA 10.6

NEQA 10.10

NEQA 10.13

NEQA 10.15

Description

delivery of health and social services on
Category IA-N lands, upon Naskapi
establishing permanent residence on
their Category I-N lands; consult the
Naskapi Health and Social Services
Consultative Committee before
modifying any program relating to the
health and social services offered to the
Naskapi

authorize Schefferville hospital to deliver
the full range of provincial health
services to the Naskapi

until the Naskapi establish permanent
residence on their Category IA-N lands,
continue to provide the health and social
services currently available

provide funding for existing programs
available to native people but not to the
provincial population

if the Naskapi decide to relocate, share in
the establishment of physical facilities to
be used by health and social services
personnel

Responsibility

Quebec

Quebec

both

Quebec

both
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NEQA 10.20 progressively encourage the training of
Naskapi personnel for health and social
services for Naskapi on Category IA-N
lands

Quebec

Inuit Health and Social Services

Source Description Responsibility

JBNQA 15.0.1;2 delivery of health services and social Quebec
services for the area north of the 55th
parallel through the Kativik Health and
Social Services Council

JBNQA 15.0.21 to maximum extent possible, provide Quebec
employment for native people in health
and social services, and budget for the
impact of a northern location

JBNQA 15.0.19 provide funding for existing programs Quebec
available to native people but not to the
provincial population

JBNQA 15, shl(l) preserve and improve the scope, extent, both
conditions and availability of existing
health and social services;

shl(3) set up a working group to organize a Quebec
broad range of support services;

shl(4) improve health and social services for both
Aupaluk, Port Burwell, Akulivik, and
any new communities established;

shl(5) review health, staff, facilities and Quebec
equipment at Kuujjuaq and Povungnituk

Cree Education

227

Source Description Responsibility

JBNQA 16.0.2 management and overseeing of Quebec
JBNQA 16.0.6 elementary, secondary and adult

education on Category IA and IB lands,
through the Cree School Board (CSB)

JBNQA 16.0.22 fund educational services Canada 75%
Quebec 25%

JBNQA 16.0.24 ensure continuation of existing joint
educational services and programs
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JBNQA 16.0.23 consult with the Cree regarding the joint
funding formula for the CSB

JBNQA 16.0.27 take unique features of location and joint
needs of student population into account
in annual budgets

Naskapi Education

Source Description Responsibility

NEQA 11.1 establishment of a Naskapi school; to Quebec
to 10.5.6 10.5.6 management and overseeing of

elementary, secondary and adult
education on Category IA-N lands, in
consultation with the Naskapi Education
Committee

NEQA 11.18 make available special courses to qualify Quebec
Naskapi beneficiaries as teachers

NEQA 11.20 ensure the continuation of existing both
services and programs presently
available

NEQA 11.15 fund educational services; budgets to Canada 75%
NEQA 11.24 include the costs of translation, Quebec 25%

residences for postsecondary students,
cost of training teachers in special
programs for Naskapi schools, adult
education program, administration and
operation of school

Inuit Education

Source Description Responsibility

QA 17.02 management and overseeing of Quebec
elementary secondary and adult
education for the area north of the 55th
parallel through the Kativik School Board

JBNQA 17.0.84 maintain adequate funding for
educational joint services and programs
presently available
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JBNQA 17.0.85 fund educational services Canada 25%
Quebec 75%

Cree Policing

Source Description Responsibility

JBNQA 19.1.1 establish Cree units of the provincial Quebec
to 19.1.13 police force (two constables per 1000

Crees); establish them in the more
populated Cree areas and communities

JBNQA 19.1.6 consult with the Crees before Quebec
establishing standards for recruiting
members of the Cree units

JBNQA 19.1.12 establish a police advisory committee Quebec

JBNQA 19.2 adopt legislation allowing Cree village Quebec
corporations to appoint Cree special
constables (one per 500 Crees), initially
with duties in Category I lands; pay for
training these special constables

JBNQA 19.3 negotiate cost-sharing agreement for both
direct costs of policing services, and costs
of training

Naskapi Policing

Source Description Responsibility

NEQA 13.1.1 adopt legislation allowing Naskapi Quebec
NEQA 13.1.9 village corporations to appoint Naskapi

special constables (one per 500 Naskapi),
initially with duties in Category IA-N
lands; pay for training these special
constables

NEQA 13.1.5.1 allow for representation on the Police Quebec
Advisory Committee for Naskapi Matters

NEQA 13.2 negotiate cost-sharing agreement for both
direct costs of policing services, and costs
of training
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Inuit Policing

Source Description Responsibility

JBNQA 21.0.5 approve ordinances of Kativik providing Quebec
for the discipline of members of the
regional police force

JBNQA 21.0.10 consult with the regional government Quebec
before making by-laws qualifying
admission of Inuit to the regional police
force

JBNQA 21.0.16 establish and pay for training programs Quebec
for candidates

Cree Justice System
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Source Description Responsibility

JBNQA 18.0.1,2 administration of justice Quebec

JBNQA 18.0.7 appoint persons to dispense justice who Quebec
18.0.9 are cognizant with the customs, and

ways of life of the Crees

JBNQA 18.0.15 establish rules of practice, sentencing Quebec
JBNQA 18.0.17 and detention to take into consideration,
JBNQA 18.0.31 and train non-native persons working in
JBNQA 18.0.36 the system about, the particular

circumstances of the district, and the
customs, usages, way of life of the Cree

JBNQA 18.0.19 amend the Code of Civil Procedure to adapt Quebec
it to Cree usage and way of life, and the
circumstances of the district

JBNQA 18.0.19 amend the Criminal Code and the Canada Canada
Canada Evidence Act to adapt them to
Cree usage and way of life and the
circumstances of the district

JBNQA 18.0.20 establish programs to recruit, train and Quebec
JBNQA 18.0.22 hire Cree in the greatest number of
JBNQA 18.0.32 possible positions in the justice system
JBNQA 18.0.33
JBNQA 18.0.34
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Naskapi Justice System

Source Description Responsibility

NEQA 12.1 administration of justice Quebec
NEQA 12.2.1 appoint persons to dispense justice who Quebec

are cognizant with the customs, and
ways of life of the Naskapi

NEQA 12.2.5 establish rules of practice, sentencing Quebec
NEQA 12.2.5 and detention to take into consideration,
NEQA 12.7.5 and train non-native persons working in
NEQA 12.9.4 the system about, the particular

circumstances of the district, and the
customs, usages, way of life of the
Naskapi

NEQA 12.8.1 amend the Criminal Code and the Canada Canada
Evidence Act to adapt them to Naskapi
usage and way of life and the
circumstances of the district

NEQA 12.3.4 establish programs to recruit, train Quebec
NEQA 12.3.5 Quebec and hire Naskapi in the justice
NEQA 12.4.1 system

NEQA 12.6.1 modify the criteria of Quebec Legal Quebec
Services Commission to take into
consideration the cost of living, distances
involved, and other factors in
determining the eligibility of the Naskapi
for legal services
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JBNQA 18.0.25 modify the criteria of Quebec Legal Quebec
Services Commission to take into
consideration the cost of living, distances
involved, and other factors in
determining the eligibility of the Crees
for legal services

JBNQA 18.0.26 establish detention centres in the district both
to 18.0.29

JBNQA 18.0.23 make all aspects of the judicial system Quebec
JBNQA 18.0.28 available in Cree
JBNQA 18.0.30
JBNQA 18.0.35 establish and fund information programs Quebec

for the Crees

JBNQA 18.0.37 establish an advisory committee Quebec
regarding the administration of justice in
the area
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NEQA 12.7

NEQA 12.3.3

NEQA 12.9

Source

JBNQA 20.0.1
JBNQA 20.0.2

JBNQA 20.0.8
JBNQA 20.0. 12
JBNQA 20.0.16
JBNQA 20.0. 18
JBNQA 20.0.23

BNQA 20.0.7
BNQA 20.0.11
BNQA 20.0.22
BNQA 20.0.24

JBNQA 20.0. 11

JBNQA 20.0.13

JBNQA 20.0. 15

JBNQA 20.0. 19

JBNQA 20.0.20

JBNQA 20.0.20

JBNQA 20.0.25

establish detention centres in the district

make all aspects of the judicial system
available in Naskapi

establish and fund information programs
for the Naskapi

Inuit Justice System

Description

administration of justice

appoint persons to dispense justice who
are cognizant of the usages,
customs and psychology of the Inuit

establish rules of practice, sentencing
and detention to take into consideration
the particular circumstances of the
district, and the customs, usages and
ways of life of the Inuit

upon demand from the Inuit party,
translate judgments into Inuttituut

establish programs to train Inuit for
positions in the justice system

station information officers in designated
municipalities

modify the criteria of Quebec Legal
Services Commission to take into account
the cost of living, distances involved and
other factors in determining the
eligibility of the Crees for legal aid
services

amend the Code of Civil Procedure to adapt
it to Inuit usage and way of life, and to
the circumstances of the district

amend the Criminal Code and the Canada
Evidence Act to adapt them to Inuit usage
and way of life, and to the circumstances
of the district

establish detention centres in the district

both

Quebec

Quebec

Responsibility

Quebec

Quebec

both

Quebec

Quebec

Quebec

Quebec

Quebec

Canada

both
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Housing and Infrastructure

Implementation and Remedial Steps

Source Description Responsibility

Implementation

JBNQA 2.5 recommend forthwith, upon execution of both
Agreement, suitable legislation to give
effect to the Agreement
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Source Description Responsibility

Crees

JBNQA 28.11.1 subject to the extent of financial both
participation possible, and to the
priorities set by Canada, Quebec and the
Crees, provide for each community
funding and technical assistance for a
community centre, essential sanitation
services, and necessary fire protection

JBNQA 28.14.1 continue to fund facilities and services both
outside Cree communities, which assist
Cree persons

JBNQA 28.16.1 continue negotiations regarding roads both
both between certain communities

Inuit

JBNQA 29.0.40 continue the existing provision of both
housing and municipal services until a
unified system, including transfer of
property and housing management to
the municipalities, can be arranged
between the Kativik, the northern village
municipalities and Canada and Quebec

JBNQA 29.0.41 decide the allocation of Inuit houses in Canada
consultation with the Inuit, until the
program is transferred

JBNQA 29.0.36 study the establishment of seaplane both both
bases, public wharves, airstrips,
navigational aids, docking facilities,
community access roads and streets

JBNQA 29.0.42 provide new housing at Chisasibi Canada
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JBNQA 2.7 during the transitional period of two both
years, put into force the transitional
measures referred to in the Agreement

JBNQA 2.9.6 during the transitional period, both
implement the provisions relating to
health and social services, education,
justice and police to the extent possible
within existing legislation

JBNQA 2.14 negotiate with other Indians and Inuit Quebec
who are not beneficiaries of the
Agreement, in respect to claims they
have in the Territory

Enrollment

JBNQA 3.4.5 hear and determine appeals for eligibility Quebec
for enrollment as a beneficiary

JBNQA 3.5.1 maintain a Cree register, a Naskapi Quebec;
JBNQA 3.7.1 register and an Inuit register of persons Canada and
NEQA 3.5.1 eligible to be enrolled Quebec to
NEQA3.7.1 split cost

Remedial

JBNQA 8.9 establish non-profit Quebec corporation Quebec;
with Cree representation (SOTRAC), to provide
study, plan and execute remedial funding of
measures during the construction and $30 mil.
operation of Le Complexe La Grande

Relocation

JBNQA 6.4 assist the Inuit of Kuujjuarapik (Great both
Whale River) if they decide to move to
Umiujaq (Richmond Gulf)

NEQA 20.3 participate on a relocation committee both; each
to 20.5 with the Naskapi, to study sites for contributes

possible relocation of the Naskapi $20 000

NEQA 20.11 contribute to the costs of relocation, both
to 20.12 amounts depending on the site chosen

Other

JBNQA 5.4.1 guarantee a supply of wood to Paint Hills Quebec
sawmill
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JBNQA 6.1.2 pay all costs of survey and Quebec or
monumentation for Inuit Category I Canada
lands
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APPENDIX II

Legislation to Implement the Agreement
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Federal

July 14, 1977 Billl C-9 — The James Bay and Northern Quebec Native Claims
Settlement Act

June 8, 1984 Bill C-46 — An Act respecting certain provisions of the James Bay
and Northern Quebec Agreement and the Northeastern Quebec
Agreement relating principally to Cree and Naskapi local govern-
ment and to the land regime governing Category IA and Categoty
IA-N land

Quebec

June 30, 1976 Bill 32 — An Act approving the Agreement concerning James Bay
and Northern Quebec
Bill 40 — An Act modifying the Act on Social Aid

November 17, 1977 Bill 10 — An Act to amend the Act respecting health services and
social services

June 8, 1978 Bill 2— An Act to amend the Education Act

June 23, 1978 Bill 23 — An Act concerning Northern villages and the Kativik
Regional Government

Bill 24— The Cree Villages Act
Bill 25 — An Act respecting the Cree Regional Authority

Bill 26 — An Act to establish the James Bay Regional Zone Council

Bill 27 — An Act to establish the Makivik Corporation

Bill 32 — An Act to create the La Grande Complex Remedial Works
Corporation
Bill 33 — An Act to incorporate the James Bay Native Development
Corporation
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Bill 34—An Act respecting Cree and Inuit Native Persons
Bill 42—An Act approving the Northeastern Quebec Agreement

December 22, 1978 Bill 28—An Act respecting hunting and fishing rights in the
James Bay and New Quebec territories
Bill 29—An Act respecting the land regime in the James Bay and
New Quebec territories
Bill 30—An Act to again amend the Environment Quality Act

June 21, 1979 Bill 12—An Act respecting Income Security for Cree hunters and
trappers who are beneficiaries under the Agreement concerning
James Bay and Northern Quebec
Bill 38—An Act respecting the Police Force of the Cree villages
and of the Naskapi villages

June 22, 1979 Bill 26—An Act respecting the legislation provided for in the
Northeastern Quebec Agreement and amending other legislation
Bill 27—An Act to establish the Naskapi Development Corpora-
tion

December 16,1982 Bill 83—An Act respecting the support program for Inuit ben-
eficiaries of the James Bay and Northern Quebec Agreement for
their hunting, fishing and trapping activities

Complementary Agreements

January 31, 1978 James Bay and Northern Quebec Agreement,
Complementary Agreement No. 1 (Naskapi Agreement)
James Bay and Northern Quebec Agreement,
Complementary Agreement No. 2 (Port Burwell)
James Bay and Northern Quebec Agreement,
Complementary Agreement No. 3 (Fort George)

July 4, 1979 James Bay and Northern Quebec Agreement,
Complementary Agreement No. 4 (Chisasibi)
James Bay and Northern Quebec Agreement,
Complementary Agreement No. 5

November 6, 1986 James Bay and Northern Quebec Agreement,
Complementary Agreement No. 6 (Inuit Category I lands)
James Bay and Northern Quebec Agreement,
Complementary Agreement No. 7
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CHAPTER 7

FEDERAL AND PROVINCIAL
RESPONSIBILITY IN THE METIS

SETTLEMENTS OF ALBERTA
Fred V Martin

INTRODUCTION

1988 marks the fiftieth anniversary for Metis settlements in
Alberta. Legislation passed in 1938 created five geographical areas
in Alberta almost equal to Prince Edward Island in total size that
are occupied by Metis collectively exercising rights of land owner-
ship and self-government. The geographical blocks are divided into
eight Metis Settlement Areas, each set aside for a Metis Settlement
Association created under the Metis Betterment Act of Alberta. The
settlements are home to about 5,000 Metis.

As the only lands in Canada held and "governed" by Metis, the
Metis Settlements of Alberta have a unique and interesting history.
Although both the federal and Alberta governments have accepted
responsibilities with respect to settlement Metis, neither has done
so because of a clear legal obligation. In general the progress made
by the settlements is a result of pragmatic leadership intent on get-
ting results rather than on achieving specific legal rights. This does
not mean, however, that the settlement Metis do not assert the ex-
istence of rights essential to their survival as a people. Those rights
have origins in British and Canadian history, and in the new
Constitution of Canada.
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This chapter investigates the roles of the federal and provincial
governments in enabling the Metis in Alberta to develop a land base
on which to maintain their cultural identity. It surveys the respon-
sibilities that each government has assumed and analyzes the
sources of those responsibilities. The settlements came about be-
cause of dedicated and capable Metis leadership in the 1930s and
because the Alberta government was sensitive to their concerns.
This discussion reviews that period in history and then looks at the
events that have produced profound changes in the economic and
political life of the settlements in the half-century since their cre-
ation. It looks at the legal framework in which the settlements de-
veloped and at the new legislation being proposed to entrench Metis
land in the Constitution and to create a new framework for self-
government. Some of the jurisdictional problems involving the fed-
eral and provincial governments are examined in that context. Fi-
nally it provides some examples of how, in spite of unclear juris-
diction, the settlements, the province and the federal government
have been able to work together to produce real development on
the settlements.

PHILOSOPHY

Recognition and Responsibility

Both the federal and provincial governments have recognized
that the Metis have special rights with respect to the Settlement
Areas. Provincial recognition is contained in the Metis Betterment
Act which provides the basic legislative framework for land man-
agement, membership and local self-government on the settle-
ments. Federal recognition appears, for example, in regulations un-
der the Fisheries Act which provide for special fishing rights for the
Metis members in a Settlement Area. There is thus statutory evi-
dence that both governments recognize special land-related rights
for Metis settlement members, and consequently special govern-
ment responsibilities—if only to ensure that those rights are re-
spected.

In considering federal and provincial responsibilities some care
should be exercised in defining what we mean by a "responsibility"
and to whom it is owed. Normally a responsibility implies a man-
date to do something. For a government the source of the mandate
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may be conscience or constitution. Here "conscience" is used
broadly to refer to the forces that drive a government to do some-
thing because it "ought to be done" whether the motivation is mo-
rality or Machiavellia. The mandate of the constitution is the hard
edge—the legal framework that requires the government to act,
whether it wants to or not.

Rights Versus Results

A person seeking government action can develop a strategy fo-
cused either on rights or results. The "results" orientation means
that the paramount concern is to achieve a specific result without
much attention paid to the government's motivation. The source of
the government's mandate is not critical; the only real concern is
that it accept some responsibility. The "rights" orientation is quite
different, with paramount attention concentrated on the source of
the government's mandate, since the mandate of the constitution
conveys a legal right. Clearly the most successful strategy is the one
that relies on both constitutional and conscience mandates. The task
of native leaders in Canada for the past hundred years has been
to mix the rights and results components in their political strategies
to meet most effectively the needs of their present and future con-
stituents.

The history of the Metis settlements is one of pragmatic, results-
oriented leadership. Rights have been asserted and assiduously pro-
tected, but the driving concern has been results. Metis leaders have
not insisted that the government recognize a right and act in re-
sponse to that right. Rather the emphasis has been on the action,
leaving the government to sort out for itself whether its mandate
was conscience or constitution. Because of this history, this chapter
focuses more on the role assumed by the federal and provincial gov-
ernments in relation to the Metis settlements, than on the obliga-
tions they have at law.

There are two other good reasons for concentrating on assumed
roles rather than on strict legal responsibilities:

1. the question of whether or not Metis are "Indians" under
s.91(24) of the Constitution Act, 1867 is unsettled; and

2. the province and the Metis settlements are currently in court
on a major claim to proceeds from the sale of oil and gas found
in the Settlement Areas.
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Section 91(24) of the Constitution Act, 1867, part of Canada's Con-
stitution, provides that "the exclusive Legislative Authority of the
Parliament of Canada extends to ... Indians, and Lands reserved
for the Indians." The term "Indians" is not defined. The current
prevalent legal opinion appears to be that the term probably in-
cludes Metis, although the matter has never been judicially deter-
mined.1 Notwithstanding this, the system of Metis settlements in
Alberta has functioned under provincial legislation for 50 years,
and, in co-operation with the Metis, the government has introduced
bills in the 1988 spring sitting of the legislature to update this leg-
islation and constitutionally protect Metis settlement lands.

At the same time that the province and the Metis have been co-
operating in developing new Metis settlements legislation, they
have also been engaged in litigation over the oil and gas revenues
flowing from the Settlement Areas. This matter has been before the
courts in one form or another since 1968. The current expectation
is that the matter will go to trial in 1989. In more than 10 years of
discoveries, an enormous amount of material has been collected re-
lating to the legal responsibilities, or lack thereof, of the province.
The judicial determinations in that case will no doubt go a long way
in defining the legal components of the federal and provincial go-
vernments' relationship with the Metis on the settlements. It would
be impossible in this discussion to provide a detailed exposition
of the arguments involved in that case. It may be useful, however,
to highlight a rationale for contending that in the case of the Metis
settlements, government responsibility derives from the Constitu-
tion as well as from conscience.

Communal Rights

Canada's Constitution recognizes existing aboriginal and treaty
rights. Section 35 of the Constitution Act, 1982 provides:

(1) The existing aboriginal and treaty rights of the aboriginal peoples
of Canada are hereby recognized and affirmed.

(2) In this Act, "aboriginal peoples of Canada" includes the Indian,
Inuit and Metis peoples of Canada.

(3) For greater certainty in subsection (1) "treaty rights" includes
rights that now exist by way of land claims agreements or may be so
acquired.
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The Constitution Act also provided for a series of constitutional con-
ferences to define just what is meant by "existing aboriginal and
treaty rights." Although most aboriginal peoples did not get much
help from the conferences in defining their constitutionally pro-
tected aboriginal rights, there have been positive developments in
the courts.

Probably the most significant recent judicial determination in the
area of aboriginal rights was the decision of the Supreme Court of
Canada in the Guerin case.2 There the Court confirmed that the com-
mon law recognizes a source of aboriginal rights outside of statute
or executive order. The Guerin decision and the new Constitution
provide a more solid foundation for defining aboriginal rights in
general. A recent paper by Brian Slattery3 provides an excellent ex-
position of that environment and. there is no need to duplicate it
here. However a brief overview will be helpful in examining the le-
gal implications of events surrounding the establishment of the
Metis settlements.

The fundamental problem when discussing aboriginal rights is
the difficulty in distinguishing the rights of an individual and the
rights of a people. This dichotomy was evident in the recent
Manitoba Court of Appeal decision in Dumont et al v. A. G. Canada.4

In a majority decision with one dissent the Court rejected an ap-
plication by Manitoba Metis for a declaration that amendments to
the Manitoba Act between 1871 and 1886 were unconstitutional. In
the view of the Metis the amendments had made it impossible to
establish a land base for the Metis people as distinct from the Metis
individuals. Twaddle, J.A., writing the decision for the majority
said:

The argument is purely speculative of what might have been. It offers
no justification for a finding that the plaintiffs have a community of
interest in some unspecified land or that their own rights are at issue.

What the court is being asked to consider in this case is the consti-
tutional validity of spent legislation which does not affect anyone's cur-
rent rights. The rights affected by the impugned legislation were the
statutory rights of individuals who are now deceased. These rights
are not being pursued individually by the legal representatives of the
persons whose rights they were, but generally by descendants whose
degree of relationship is not even stated.5

O'Sullivan, J. A. also dealt with the person versus people problem
in his dissent, stating,
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It is difficult for common lawyers to understand what the rights of "a
people" can mean. Indeed, at a hearing before a parliamentary com-
mittee on The 1987 Constitution Accord (of Meech Lake) held August
27,1987, the distinguished constitutional expert, the Right Honourable
Pierre Elliott Trudeau said:

"In my philosophy, the community, an institution itself, has
no rights. It has rights by delegation from the individuals. You
give equality to the individuals and you give rights to the in-
dividuals. Then they will organize in societies to make sure
those rights are respected/'

This is an approach with deep roots in the British tradition and was
probably the outlook adopted by the legislators who, following 1870,
interpreted s.31 of the Manitoba Act as establishing individual rights
in the immense tract of land referred to in the section. Indeed, it seems
clear that the authorities of the time took painstaking care to count
the individuals with rights under the section and did their best to see
to it that each claimant received, so far as practicable, his aliquot share
of the tract.

But, as far as I can see, what we have before us in court at this time
is not the assertion of bundles of individual rights but the assertion
of the rights and status of the half-breed people of the western plains.

The problem confronting us is how can the rights of the Metis people
as a people be asserted. ... In my opinion, it is impossible in our ju-
risprudence to have rights without a remedy and the rights of the Metis
people must be capable of being asserted by somebody. If not by the
present plaintiffs, then by whom?6

The problem of communal identity, enabling rights of the people
as well as rights of the person, is an essential Metis problem because
of their loss of a land base. The existence of a communally held land
base puts the Metis on Alberta's settlements much more on the
plane of the Indians when asserting aboriginal rights. The Indians,
through the reserve system have maintained a land base, i.e., lands
held by the community rather than the individual. As a result it
has been possible to develop legal theories of self-government and
to press in the courts for protection of the rights of Indian peoples
(tribes) as well as the rights of Indian persons. The problem of de-
veloping an aboriginal citizenship model without a communal land
base has been accurately analyzed by Noel Lyon in a background
paper, Aboriginal Peoples and Constitutional Reform.7

The Components of a Nation

Nations are more than aggregates of political entities and geo-
graphical areas. They are made up of peoples. Some tend to be ho-

248



Federal and Provincial Responsibility in the Metis Settlements of Alberta

mogeneous, recognizing only one essential culture. Others incor-
porate the recognition of diversity in their legal foundations, a rec-
ognition that creates an added dimension to the nation, a recog-
nition of its "people" origins as well as its political origins. World
powers adopt different philosophies in their treatment of indige-
nous peoples when they first exercise dominion over new territory
acquired by military or economic conquest. Rome endeavoured, to
the extent that it did not threaten its power, to honour the rights
of the peoples it conquered. Such recognition allowed them to sur-
vive as a people, to maintain their customs, laws and identity. Great
Britain followed a similar course. That philosophy had important
consequences for the constitutional framework of Canada.

The recognition of the rights of indigenous peoples has ancient
historical roots. O'Sullivan in his dissent in the Dumont case8 cited
the Papal bull Sublimis Deus issued in 1537. Slattery in his recent
article states:

A review of the Crown's historical relations with aboriginal peoples
supports the conclusion that the Crown, in offering its protection to
such peoples, accepted that they would retain their lands, as well as
their political and cultural institutions and customary laws, unless the
terms of treaties ruled this out or legislation was enacted to the con-
trary. Native groups would retain a measure of internal autonomy, al-
lowing them to govern their own affairs as they found convenient, sub-
ject to the overriding authority of the Crown in Parliament. The Crown
assumed a general obligation to protect aboriginal peoples and their
lands and generally to look out for their best interests—what the
judges have described as a fiduciary or trust-like obligation. In return,
native peoples were required to maintained [sic] allegiance to the
Crown, to abide by her laws, and to keep the peace.9

In short, the principle appears to be that when the Crown exercised
its dominion over new lands, it did so by providing a legal frame-
work that recognized and respected the right of indigenous peoples
to maintain their identity as a people.10

The principle appears to have been followed in the formation of
Canada. The British North America Act of 1867 (now the Constitution
Act, 1867) established the country of Canada. In combining existing
provinces and peoples, the Act operated in two dimensions—a
horizontal dimension relating to government, and a vertical dimen-
sion relating to nation building. The horizontal dimension con-
tained the components of the new government, the institutions and
systems providing a framework for future political life. The vertical
dimension contained the components of the new nation, the
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recognition of the indigenous peoples comprising the new nation.
The recognition of the "indigenous" British citizens was implicit.
However the Act also recognized the two other indigenous peoples
of the confederation provinces—the French and the Indians. The
French were recognized and guaranteed cultural survival rights
such as language and education. The Indian peoples were recog-
nized by assigning responsibility for them and their lands to the
new national government.

RECOGNITION OF THE METIS

Manitoba and the Northwest

The constitutional recognition of indigenous people occurred
again at the time of the creation of the Province of Manitoba. The
history of that event is summarized in the Dumont decision.

Rupert's land was granted to the Hudson's Bay Company by Charles
II in 1670. By 1867, the effective authority of the company in Rupert's
Land was on the decline. The United Kingdom Parliament was thus
able to foresee, and provide for, the eventual union of Rupert's Land
with Canada. Provisions for this union are to be found in the Consti-
tution Act, 1867 and the Rupert's Land Act, 1868.

Included in Rupert's Land was the territory which was to become
Manitoba. Many of those who lived in the territory in the years im-
mediately preceding union were persons of mixed native and Euro-
pean blood, their European ancestors having come to North America
after 1670. These persons were then known as ''half-breeds". Some
half-breeds occupied small areas of land and all used unoccupied land
freely. The area of land used by them lacked definition.

In anticipation of the union of Rupert's Land with Canada, the Par-
liament of Canada enacted the Rupert's Land Act, S.C. 1869, c.3, by
which it made provision for the future government of the territory.
Also in anticipation of the union, the Government of Canada sent sur-
vey teams into the territory.

In August, 1869, a number of half-breeds, fearful of the effect the pro-
posed union would have on their use of land, opposed the making
of surveys. What followed was, from Canada's viewpoint, rebellion.
A number of local inhabitants openly disputed Canada's right to annex
the territory, although others were anxious for union. A state of unrest
prevailed. The authority of the Company had been weakened by its
own inaction. In the absence of an effective ruling power, a provisional
government was formed by some of the people.
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The Provisional Government (as it styled itself) sent delegates to Ottawa
to negotiate the terms on which the territory might be united with
Canada. A draft bill resulted from the negotiations. Before its enact-
ment as the Manitoba Act, it was approved by what was known as the
Assembly of the Provisional Government. This Act, assented to in May,
1870, preceded the effective date on which legislative authority for the
government of the territory was vested in the Parliament of Canada
by the Order of Her Majesty in Her Imperial Council dated June 23,
1870.

The decision goes on to quote several sections of the Manitoba Act
dealing with land, including s.30 and s.31:

30. All ungranted or waste lands in the Province shall be ... vested
in the Crown, and administered by the Government of Canada for
the purposes of the Dominion, subject to ... the conditions and stip-
ulation contained in the agreement for the surrender of Rupert's Land
by the Hudson's Bay Company to Her Majesty.

31. And whereas, it is expedient, towards the extinguishment of the
Indian title to the lands in the Province, to appropriate a portion of
such ungranted lands, to the extent of one million four hundred thou-
sand acres thereof, for the benefit of the families of the half-breed res-
idents, it is hereby enacted, that, under regulations to be from time
to time made by the Governor General in Council, the Lieutenant-
Governor shall select such lots or tracts in such parts of the Province
as he may deem expedient, to the extent aforesaid, and divide the same
among the children of the half-breed heads of families residing in the
Province at the time of the said transfer to Canada, and the same shall
be granted to the said children respectively, in such mode and on such
conditions as to settlement and otherwise, as the Governor General
in Council may from time to time determine.

In short, the Dominion retained public lands and resources in
Manitoba subject to the conditions of the surrender by the Hudson's
Bay Company, and recognized the Metis as an indigenous people
with unextinguished land rights. Thus in the first expansion be-
yond the founding provinces, Canada maintained the approach of
nation building by recognizing the vertical component, indigenous
peoples, as well as the horizontal component of political structures
for the newly added territory

Initially the Province of Manitoba was a small area of land about
100 miles by 140 miles. However, at the same time as Manitoba was
added as a province, the vast area north and west to the boundary
of British Columbia, known as Rupert's Land and the North-
Western Territory, was transferred to Canada. The Order-in-Council
that transferred the land provided that,
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... upon the transference of the territories in question to the Canadian
Government, the claims of the Indian tribes to compensation for lands
required for purposes of settlement will be considered and settled in
conformity with the equitable principles which have uniformly gov-
erned the British Crown in its dealings with the aborigines.11

All of the land given up by the Hudson's Bay Company had been
surrendered on the condition that,

Any claims of Indians to compensation for lands required for purposes
of settlement shall be disposed of by the Canadian Government in
communication with the Imperial Government; and the Company shall
be relieved of all responsibility in respect of them.12

To summarize, following the creation of Manitoba on July 15,
1870, the Dominion government held the public lands of Manitoba,
and the lands that would later become Alberta and Saskatchewan.
It held those lands, subject to the commitments made to the Metis
in the Manitoba Act, and subject to the claims of the Indians.

Following its acquisition of the western territory, the Dominion
government set out to resolve the claims problem by signing treaties
with the Indians. The government recognized that the Metis also
had claims in this territory and developed a strategy of dealing with
these concurrent with its efforts to negotiate treaties. To that end
the Dominion Lands Act, 1879, s.125 gave the Governor General in
Council authority

e. To satisfy any claims existing in connection with the extinguish-
ment of the Indian title, preferred by half-breeds resident in the North-
West Territories outside of the limits of Manitoba, on the fifteenth day
of July, one thousand eight hundred and seventy, by granting land
to such persons, to such extent and on such terms and conditions as
may be deemed expedient...

In other words, the federal government recognized that it had an
obligation to satisfy Metis land claims not only in Manitoba, but
also in what is now Alberta and Saskatchewan.

The basic situation was summarized in a memorandum dated
October 4, 1934, prepared for the Alberta Resources Commission
by a Mr. Cohoon, a senior official in the Department of the Interior.
The memorandum states:

The policy of issuing scrip to half-breeds was adopted in consideration
of the interference with the aboriginal rights of this class by the ex-
tension of trade and settlement into the territories, and it was felt that
an obligation devolved upon the State to properly and fully extinguish
these rights to the entire satisfaction of the half-breeds.
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The rights of half-breeds were recognized by the Government by rea-
son of their Indian blood. Indian and half-breed rights differed in de-
gree, but they were obviously co-existent.

The general policy was to extinguish the half-breed rights in any ter-
ritory at the same time the Indian rights were extinguished. ...

The claims were investigated by Commissioners appointed by the Gov-
ernor in Council, and where allowed, scrip was issued under the au-
thority of Orders in Council passed in pursuance of the statutes in
that behalf.

The memorandum goes on to give-a synopsis of each of the relevant
Orders-in-Council providing for the issuance of Metis scrip and
identify as nearly as possible from the records how much half-breed
land-scrip was still outstanding.

Alberta, and the St. Paul des Metis Colony

The Metis had established themselves as a people requiring rec-
ognition when the Red River settlement area joined Canada in 1870.
The rest of the great plains had been added to Canada at the same
time. The railway opened the area to a flood of new arrivals more
interested in wheat than buffalo, leading to the inevitable destruc-
tion of the old way of life for the Indians and Metis. The reaction
was the uprising, the Northwest Rebellion of 1885, that saw major
battles at Fort Pitt13 in west central Saskatchewan, near Fishing Lake,
as well as the Frog Lake Massacre less than 20 miles from Fishing
Lake.

Following those violent confrontations between the old and new
powers of the plains there had been a more peaceful experiment
at providing the Metis with a communal land base at St. Paul, about
40 miles northwest of Fishing Lake.14 Ten years after the end of the
Rebellion, Father Albert Lacombe approached the federal govern-
ment in an effort to set up a farming colony for the Metis. As a
Catholic priest famous for his work with native peoples in Alberta,
Father Lacombe had some credibility. He also had a willing listener
in A. M. Burgess, the Deputy Minister of the Department of the
Interior, who had himself done a report on the Metis in North West
Territories in 1889.15 The result was the creation in 1895 of the colony
of St. Paul des Metis.

By 1898 there were 50 families of Metis living on the colony. Con-
trol of the colony was in the hands of the Catholic church, although
two of the five members of the managing board were federal

253



Aboriginal Peoples and Government Responsibility

politicians.16 Along with training in agriculture, the major focus of
the management appeared to be religious instruction and educa-
tion.17 After 10 years, the managing board decided that the effort
had been a failure and on April 10,1909 the colony lands were ope-
ned to homesteading. On that day, in what was apparently an or-
chestrated effort, 250 French Canadian settlers registered claims
on most of the land.18 Most of the Metis left to find another home.19

The colony had been established on public lands before the cre-
ation of the province. When Alberta was created by The Alberta Act
of 1905 the Dominion, as it had in the case of Manitoba, kept the
natural resources and public lands.20 Although its actions had as-
sisted in the loss of communally held lands at St. Paul des Metis,
the federal government continued to issue scrip to half-breeds res-
ident in Alberta to extinguish claims.21 Individual claims were set-
tled by grants from the retained lands.

The Natural Resource Transfer Agreement—Accepting a Trust

The western provinces were galled at the Dominion's retention
of Crown lands and resources. Unlike the original parties to Con-
federation they felt like second-class citizens among the provinces.
Pressure for equality led to the Natural Resources Transfer Agree-
ment of December 14, 1929 which gave Alberta the Crown lands
and resources within its boundaries, "subject to any trusts existing
in respect thereof, and to any interest other than that of the Crown
in the same/'22 This agreement subsequently achieved constitutional
status by being incorporated into The British North America Act, 1930
which in turn became part of the Constitution Act, 1982.

While the government in Edmonton had been pressuring Ottawa
for land, they had been receiving similar pressure from the provin-
ce's Metis. It is not surprising that the pressure began in the eastern
part of central Alberta, at a Metis community at Fishing Lake; most
of the major events in the struggle to define Indian and Metis roles
in the new Canada occurred within a hundred mile radius of Fish-
ing Lake.

By the mid-1920s there was a fair sized community of Metis on
forest reserve land at Fishing Lake, many of whom had lived in
the St. Paul des Metis Colony.23 In 1929, worried that the land was
to be transferred to the province and opened for settlement,24 the
Metis, led by Charley Delorme, began organizing to seek some pro-
tection of the land before the transfer took place. Although they
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failed in securing their land before the transfer, they continued to
organize, and to lobby the federal and provincial governments for
land and aid in general.

As the full force of the Depression hit the Metis, they began or-
ganizing throughout the province. They had the good fortune of
attracting very capable leadership, the three best known being Jim
Brady, Malcolm Norris and Joseph Dion.25 By 1931 they were able
to submit a petition of more than 500 names to the provincial gov-
ernment calling for land, education, health care and free hunting
and fishing. This led to the circulation of a questionnaire among
the Metis by the province's Department of Lands and Mines. The
topics dealt with in the questionnaire seem to indicate that the pro-
vincial government was already considering some kind of land
scheme in response to Metis concerns.26 By late in 1933 those con-
cerns had made it to the Legislature where the leader of the Con-
servatives moved a resolution that a special committee be appointed
to investigate Metis concerns and consider "some plan of coloni-
zation of the half-breed population/'27

Arguments over Responsibility

Early in 1934, the provincial government began making arrange-
ments for a commission to investigate "the half-breed question," and
asked the federal government to participate. Ottawa refused. The
scope of issues that was to be considered is unknown. In public,
the province made it clear that the proposed commission would
consider the "half-breed question" only from the perspective of the
need for social relief. Land was relevant only indirectly, as one com-
ponent of relief. However, it is probably legitimate to assume that
the government was concerned about the broader scope of land-
related issues.

In the summer of 1934, Alberta's Minister of Telephones and Public
Health, George Hoadley, planned a visit to Ottawa for talks with
federal authorities. One of the topics for discussion was the "half-
breed problem." On July 23, 1934, before he went, his Deputy Min-
ister, J. Harvie, sent him a memo stating,

... I am informed by the Premier it is your intention to discuss with
the Federal authorities the question of representation by them on the
Commission to be set up to investigate the claims of the half-breeds.2*
[emphasis added]
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It is not clear whether the Deputy Minister was simply referring
to the claims of poverty and destitution made by Metis leaders, or
whether there was an intention to discuss broader land-related mat-
ters with federal authorities.

When Hoadley returned, he sent a memorandum, dated Septem-
ber 7, 1934, to Premier Reid:

RE: HALF-BREED PROBLEM

I am returning your file in connection with the above subject.

I took this matter up while I was in Ottawa and found that the
Dominion Government declined to appoint a representative on the pro-
posed Royal Commission to investigate this problem. They considered
it wholly a matter for the Province to deal with, as all half-breeds are
citizens and do not come under the Department of Indian Affairs or
any other federal Department.29

The Superintendent General of Indian Affairs, T. G. Murphy,
confirmed this in a letter to the provincial Minister of Telephones
and Public Health, George Hoadley, on October 10, 1934. He re-
ferred to their telephone conversation that morning regarding "the
appointment of a commission by the Government of Alberta to
investigate the half-breed question." He indicated that under the
provisions of the Indian Act the purview of his department was re-
stricted to Indians as defined in that Act. He set out the definition
and concluded:

In these circumstances, it is my opinion that half-breeds are not the
responsibility of the Dominion Government and that the problem of
relief for half-breed settlers is a matter for the consideration of the mu-
nicipality or the Province concerned.30

Immediately following this there was an exchange of correspond-
ence between the Premier of Alberta, R.G. Reid, and the Member
of Parliament for Athabasca, Percy Davies who wrote to the Premier
on October 18, 1934:

Replying to yours of the 12th instant, I understood that the Federal
Government asked that the question of legal liability should be referred
to the Courts for a decision before the Dominion would undertake any
responsibility in respect of the Halfbreed population. Furthermore,
I also understood that the Federal Government was willing to abide
by the decision of the Courts and if the courts should find that there
was any legal liability resting with the Dominion, that the Dominion
would shoulder it.31
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In short, the federal government was not prepared to assume any
responsibility for the Metis unless ordered to do so by the Courts.
Apparently the possibility of seeking such an order was discussed
between the governments of Alberta and Saskatchewan, but it was
never pursued.

In their telephone conversation on October 10, Murphy and Hoa-
dley had discussed the proposed commission but whether they dis-
cussed a mandate for the commission that would deal with Metis
issues beyond health and welfare is unknown. However, the brief-
ing memo dated October 4, 1934, and prepared by A. A. Cohoon
of Murphy's department, certainly focused on the legal issues re-
specting responsibility for redeeming Metis land-scrip.32

Mr. Cohoon indicated that the Dominion position was that before
1930 the Crown's duty to redeem Metis scrip was a trust encum-
bering Crown lands in Alberta. This duty arose by virtue of the
conditions in the Hudson's Bay Company surrender and in the sub-
sequent transfer of lands to the Dominion. However, clause 1 of the
Natural Resources Transfer Agreement had provided that

In order that the Province may be in the same position as the original
Provinces of Confederation are in by virtue of section one hundred
and nine of the British North America Act, 1867, the interest of the
Crown in all Crown lands, ... shall... belong to the Province, subject
to any trusts existing in respect thereof ....

The "subject to any trusts existing" component meant that the prov-
ince was now responsible for those trusts. The Privy Council had
considered the scope of the term "trusts" as used in s.109 in Attorney
General of Canada v. Attorney General of Ontario, (1897) AC 199 at 210.
In the Dominion's view that decision clearly implied that the existing
trusts would include responsibility for redeeming Metis scrip.

By late in 1934, there were apparently two Metis land-related is-
sues before the provincial government. The government appeared
ready to consider the possibility of enabling the Metis to exercise
some form of communal ownership of land. It also had to consider
its responsibility for enabling individual Metis land ownership
through scrip redemption. To deal with the first issue the province
established a royal commission on December 12,1934, to look into
the problems of health, education and general welfare of the "half-
breed" population of the province. The Commission was headed
by the Honourable A. F. Ewing, an Alberta Supreme Court Justice,
and came to be known as the Ewing Commission.
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The second issue was dealt with by a provincial Order-in-Council
on June 18, 1935 which began:

Whereas land scrip notes were issued from time to time by the Gov-
ernment of Canada to half-breed grantees properly entitled thereto,
in satisfaction of their claims arising out of the extinguishment of the
Indian title, and to be used in connection with vacant and available
Dominion lands; and

Whereas there are no regulations providing for the redemption of any
such scrip, which might be applicable to the Province; and

Whereas it is proper and convenient that regulations be established
in respect thereto;33

The Order-in-Council then went on to provide for the locating of
land-scrip "on any vacant and available Provincial lands."

By mid-1935, it appears that the province had accepted total re-
sponsibility for the Metis. For what it apparently considered an ob-
ligation of conscience, it had set in motion a mechanism that would
consider the propriety of protecting the Metis as a people by setting
aside communal lands. It had also acted, from what it apparently
considered a legal obligation, to enable the satisfaction of individual
Metis land claims by redeeming land-scrip with provincial Crown
lands. Through all of this there is no indication of any concern that
the Metis might be "Indians" for the purposes of s.91(24) of the Con-
stitution Act, 1867, and consequently within "the exclusive Legis-
lative Authority of the Parliament of Canada."

HISTORY OF THE METIS SETTLEMENTS

The Ewing Commission Recommends Communal Lands for the
Metis

The Ewing Commission held hearings throughout Alberta in
1935 and submitted its report on February 15, 1936.M To no one's
surprise the Commission recommended the establishment of Metis
Colonies—lands to be held by the Crown but set aside for the ex-
clusive use and occupation of associations of Metis. The Commis-
sion made it clear that in so doing they were not responding to
Metis claims regarding rights to land. In its report the Commission
briefly discussed the extinguishment of Indian title claims by "half-
breeds" through the issuing of scrip and went on to say,
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The story of this scrip and its final outcome is still vivid in living mem-
ory. The precautions of Parliament were easily circumvented and the
scrip passed readily and cheaply into the hands of speculators. The
resultant advantages to the half-breeds were negligible. The policy of
the Federal Government, however, extending over a period of thirty
years, and these issues of scrip, throw a strong light on the present
problem.

In the first place, the scrip was issued in extinguishment of any sup-
posed right which the half-breed had to special consideration. But the
Government of this Province is now faced, not with a legal or contractual
right, but with an actual condition of privation, penury and suffering. The
right to live cannot be extinguished and the situation as revealed to
your Commission seems to call for Governmental guidance and as-
sistance, [emphasis added]

Two points are worth making with regard to this part of the report:
the Commission made it clear that the land rights issue was not on
the table, and the Metis leadership did not insist that it be dealt
with. Rather, the Metis leaders focused on Metis needs and on the
economic advantages for the government of a self-supporting colony
system. In other words the approach was results rather than rights
oriented.

Douglas Sanders makes the following comments in this regard:

The assumptions in Alberta in 1933 would seem to have been:

1. Metis claims to Indian title had been extinguished by the Half-
breed grants under the Manitoba Act and the Dominion Lands Act.

2. Metis and non-status Indians were the responsibility of the prov-
inces either because they were not "Indians" within the meaning of
that term in the British North America Act of 1867, or because the fed-
eral government had chosen to exclude them from the exercise of fed-
eral legislative jurisdiction over "Indians".

3. The Metis of northern Alberta were not asserting rights but needs.

4. The understood response to the Metis situation in Alberta was
going to be some kind of allocation of land (and land was now under
provincial ownership and jurisdiction).

The Ewing Commission operated on these assumptions. The Metis
colony system in Alberta has operated on them ever since. In contrast
the Metis in Saskatchewan in the 1930s sought provincial support in
order to present claims to the federal government. In response the
Saskatchewan government commissioned the study by Hodges and
Noonan which suggested that Metis claims were not of a legal char-
acter and, in any case, had been settled. Manitoba Metis in the same
period also asserted land claims which would presumably have in-
volved petitioning the federal government.35

259



Aboriginal Peoples and Government Responsibility

From the vantage point of history, it now appears that the Metis
leadership in Alberta better read the climate of the time, and con-
sequently were able to employ a more effective strategy to secure
a land base.

The Ewing Commission recommended setting aside land for the
Metis. However, it might have been more accurate to describe the
intended beneficiaries as landless natives rather than Metis. The
Commission's mandate was with respect to the "Half-breed pop-
ulation of the Province," and it had a problem defining just who
that was. The Commission's report stated:

It may be well to define here the term "half-breed" or "Metis". We are
not concerned with a technically correct definition. We merely wish
to give a clear meaning to the term as used in this report. By either
term is meant a person of mixed blood, white and Indian, who lives
the life of the ordinary Indian, and includes a non-treaty Indian. It is ap-
parent to everyone that there are in this Province many persons of
mixed blood (Indian and white) who have settled down as farmers,
who are making a good living in that occupation and who do not need,
nor do they desire, public assistance. The term as used in this report
has no application to such men. [emphasis added]36

The Commission recognized that Metis formed an identifiable
group linked by aboriginal ancestry and life style. However, it ref-
used to discuss the rights of the group but recognized that some
such rights might exist:

The Commission is of opinion that as the Metis were the original in-
habitants of these great unsettled areas and are dependent on wild
life and fish for their livelihood, they should be given the preference
over non-residents in respect of fur, game and fish.37

Pocklington comments on the Commission's report as follows:
The basic problem is that a fundamental ambiguity permeates the Com-
mission's treatment of the relationship between the Metis and the gov-
ernment, and thereby the dominant society as a whole.

The core of the ambiguity has to do with the Commission's recognition
of the uniqueness of the Metis. Throughout much of the report of the
Commission the uniqueness of the Metis is seen to consist in their
poverty, poor health, and lack of education. But of course the Metis
were not really unique in these respects. On the one hand, plenty of
white settlers shared these debilities. And on the other hand, many
persons of mixed Indian and white ancestry did not. If the Metis were
in fact just victims of the Depression, they could have been dealt with
by the same measures of relief granted to other citizens. That the Com-
mission did not recommend that they be treated in the ordinary way
of people ravaged by the Depression was at least an implicit recognition
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that the Metis had something else in common. Part of what they had
in common is made explicit in the report. The Commissioners mention
frequently the propensity of the Metis to pursue a common style of
life. Only this commonality could justify the recommendation that col-
onies be established exclusively for the Metis. The striking ambiguity
here is that the Metis are characterized as both ordinary and special.
Clearly, the Commissioners, while steadfastly opposed to granting
the Metis special status like that of the Indians, were constrained to
admit that the Metis were unique. This ambiguity emerges most
clearly in the recommendation that, while the Metis should not be com-
pelled to join colonies, they would have no other claim to public as-
sistance if they did not.38

In summary, the Ewing Commission focused on a social problem
and recommended a pragmatic solution. It saw a group of suffering
people of aboriginal ancestry and "Indian" life style for whom the
federal government disclaimed any responsibility. It recognized
them as "Metis" and as "original inhabitants of these great unsettled
areas." It concluded,

... your Commissioners are of the opinion that some form of farm col-
onies is the most effective, and, ultimately, the cheapest method of
dealing with the problem.

It did not concern itself with the question of whether or not the
Metis had any legal right to demand such lands. From its perspec-
tive the rights issue was simply not relevant. The Metis leaders did
not demand that the rights issue be discussed. As a result the work
of the Ewing Commission is of historical and social interest, but
probably of little significance in the discussion of the legal rights
of the people who were the focus of its efforts.

The Metis Betterment Act—A Start to Land and Self-Government

The provincial government responded positively to the report of
the Ewing Commission. The federal government had disclaimed
any responsibility for the people whose needs the Commission
sought to address. Probably because of its recent success in nego-
tiating the Natural Resources Agreement, the province was unwill-
ing to take the responsibility issue to the Courts. Instead it accepted
what it saw as its social obligations and began setting up the ma-
chinery to reserve land for the Metis and provide for a limited form
of local government on the reserved areas.

In a rather unique co-operative approach, Metis leaders appar-
ently prepared drafts of the enabling legislation39 and worked with

261



Aboriginal Peoples and Government Responsibility

representatives of the provincial government on subsequent revi-
sions until a mutually acceptable draft was complete.40 The Metis
Betterment Act, was passed and received assent on November 22,
1938. A joint Metis/government committee was established to iden-
tify suitable Metis settlement area sites and land areas were set
aside by Orders-in-Council commencing late in 1938. By the end
of the next year settlement associations had held organizational
meetings in eight of the areas and adopted a common constitution
and by-laws.41

The preamble to the original Act referred to the recommenda-
tions of the Ewing Commission and recognized the Metis role in
developing the Act by acknowledging that it was in the public in-
terest,

... that the ways and means of giving effect to such recommendations
should be arrived at by means of conferences and negotiations between
the Government of the Province and representatives of the metis pop-
ulation of the Province;

The scheme agreed to in the Act and settlement constitutions would
certainly not satisfy any contemporary proponent of self-
government. The Act was three short pages of bare bones legisla-
tion. It made possible four key elements:

1. the Minister could help the Metis organize settlement asso-
ciations;

2. by Order-in-Council unoccupied provincial lands could be
set aside for settlement by the members of the associations;

3. the associations could develop a constitution and by-laws
providing the basic framework for local self-government; and

4. the associations and the Minister could co-operatively for-
mulate schemes for bettering the members and settling them
on the reserved lands.

The only means of putting legislative flesh on these bare-bones prin-
ciples appears to have been by co-operatively developing schemes
for the betterment and settlement of members. That these schemes
were intended be something more than departmental programs
seems to be indicated by the requirement in the Act that

Every scheme formulated pursuant to this Act shall be submitted by
the Minister to the Lieutenant Governor in Council for approval, and
upon the same being so approved, shall be laid upon the table of the
Legislative Assembly ...42
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From a legislative drafting viewpoint, the preferable approach today
would probably be to enable the skeleton legislation to be filled out
by regulations. In the original Act, however, the only regulation-
making powers were with respect to hunting, fishing and trapping.

The Act provided a sparse framework for local government by
stating that the "control of the business and affairs of the association
shall be in a Board," and by enabling the associations to develop
constitutions and by-laws providing for "the election of the mem-
bers of the Board/' The provisions of the original constitution, and
all changes, were subject to ministerial approval, and the aims and
objects of the associations had to include co-operation with the
Minister.

The constitution adopted by the settlement associations, and ap-
proved by the Minister, outlined minimal requirements for mem-
bership, elections, board meetings and other details of managing
the settlement association. It provided a rather vague power en-
abling the board to pass by-laws "... pertaining to the management
and governing of the Settlement Association and the reserved area
occupied by their Settlement Association/' The by-laws had to be
consistent with the provisions of the constitution and approved by
the Minister.

Changes in the Act Create Problems

The skeletal legislative framework provided by the original Act
was adequate for the purpose at hand. It made possible the setting
aside of lands and the establishment of a means for residents to gov-
ern them, subject to the ultimate authority of the provincial gov-
ernment. The goal of Metis leaders such as Brady and Norris was
to create a land base. They did not seem overly concerned if a few
concessions had to be made to reach that goal. The legislation was
adequate, and that was enough.

The Act was amended on February 16, 194043 to what is essen-
tially its present form. The preamble was dropped, but new pro-
visions roughly tripled the size of the Act. The most significant new
provisions enabled regulations to be made by Order-in-Council gov-
erning most aspects of settlement life, particularly the allocation
and use of land and resources;44 made it possible to convert Settle-
ment Areas into Improvement Districts—the standard rural "local
government" entities for non-natives;45 enabled descent of an
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individual's interest in land to his family;46 and prohibited the use
of a settlement member's property as security47

The last substantive change to the Act was made in 1952. The
original Act, and each subsequent version, had stated that the con-
stitution and by-laws of a settlement association

shall provide that the control of the business and affairs of the asso-
ciation shall be in a Board consisting of not more than five persons
and shall make provision for election of the members of the Board ...48

The 1952 amendment stripped the settlements of any clear legal ba-
sis for self-government. The words "control of the business and af-
fairs of the association shall be in a Board" were removed. The
power to provide constitutionally for election of all five board mem-
bers was also removed. In its place were added two new sections:

(2a) A Settlement Association shall have a Local Board consisting
of a chairman who shall be the local supervisor of the area appointed
by the Metis Rehabilitation Branch of the Department of Public Welfare
and four members who shall be bona fide members of the Settlement
Association.

(2b) The Minister shall appoint two of the members of the Local
Board and the members of the Settlement Association shall elect two
of the members of the Local Board by secret ballot.

These changes weakened the mandate of the board and changed
it from an elected to a mainly appointed body. The current Act still
contains these provisions.49

This is just one example of the provisions that, over the past 30
years, have made the Act and Regulations increasingly unworkable
because of internal inconsistencies, uncertain legitimacy, anachro-
nisms and inadequacy. Despite the wording of the Act, a regulation
replacing previous regulations on the same topic, Regulations Gov-
erning the Constitution of Settlement Associations (A.R. 56/66), was ap-
proved in 1966.50 It specified that "The affairs and business of an
association shall be transacted by a Board consisting of 3 members
..."51 and "The Board shall consist of three members all of whom
shall be elected by the members of the Colony." These provisions
clearly contradict the five-member board requirement in the Act.

The contradiction has led to practical problems. For example, oil
companies negotiating with settlement councils for access to set-
tlement lands have questioned the legitimacy of the elected councils
on the basis that the five-member elected council is not properly
constituted under either the Act or the regulations. The issue has
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never gone to court, however. As with other parts of the Act and
Regulations, because these provisions have become unworkable
they have been largely ignored by the Metis and the government.
Today, as in 1939, settlement members elect all five members of their
board, and the government deals with the council as the proper rep-
resentatives of the settlement.

The 1960s and the End of Isolation

By the end of the 1960s the focus of settlement leaders began
to change. For 30 years the leaders of each settlement had concen-
trated primarily on the problems of survival on their particular set-
tlement. At the beginning of the 70s, the focus shifted outward,
and settlement leaders became actively concerned about the collec-
tive interests of all the settlements and their prospects for the future.
The most significant event leading to this new focus on collective
action was the loss of Wolf Lake.

Land surrounding Wolf Lake in northeastern Alberta was set
aside for the Wolf Lake Settlement Association in 1939. By the late
1950s there were 11 to 12 families living on the settlement.52 How-
ever, in 1960 a provincial Order-in-Council was passed eliminating
the settlement area.53 The resident families were moved to nearby
communities or other settlements. The reason given by the province
for the closing was essentially that the area could not be adequately
serviced. Others have expressed the view that a factor in the de-
cision was the federal government's need for a bombing range for
the nearby Cold Lake Air Force base.54 The legitimacy of the pro-
vince's action is still the subject of litigation between the Metis and
the province.55 Whatever the reason, the news that a settlement area
had been eliminated caused considerable concern among Metis
leaders as to the security of their own settlement areas.

This concern for land security was heightened by a review of the
settlement situation initiated in 1969. At the instance of the Metis
Association, the provincial government set up a Metis Task Force,
including representatives of the Metis Association, to conduct a re-
view of The Metis Betterment Act, the Metis Settlements and the
Metis Rehabilitation Branch. In 1972 the Task Force presented its
report.56 The report stated that "it is incumbent upon the Committee
to suggest it was not necessarily the feeling of the [Ewing] Com-
mission that Crown lands for the Metis people should be a perpet-
ual commitment."57 It went on to recommend that the Settlement
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Areas should become Improvement Districts and suggested the pos-
sibility of enabling individual settlers to own their own land. In
fairness it should be noted that the main thrust of the report was
to create a better legislative and policy environment for community
development. It should also be noted that the report stated that "We
can foresee that some or all of the Metis Settlements could, if de-
sirable, take over all the Crown Lands as corporate bodies under
the Improvement Districts/'58 In spite of its apparent good intent,
the report caused grave concern on the settlements where it was
taken as an indication that the government was considering "lifting
the boundaries."

A third significant event in the late 1960s also had to do with
land. Regulations under the Metis Betterment Act provide for a com-
mon trust fund shared by all eight settlements.59 The regulations
specify that the Trust Fund60 is to be credited with "all moneys ac-
crued or hereafter accruing from the sources hereinafter set out,"
and includes in the list of sources:

moneys received by way of compensation from oil companies for use
of surface rights on unoccupied lands, and all moneys received from
the sale or lease of any other of the natural resources of the said areas.61

During the 1960s, oil and gas resources began to be developed on
a number of settlements. Settlement leaders took the view that the
mines and minerals were part of the land set aside for their benefit,
that oil and gas were natural resources of the settlement areas and
consequently that money from the sale of these resources should
go to the Trust Fund. The province disagreed and settlement leaders
filed a statement of claim62 demanding that the monies be paid to
the Trust Fund. Without ruling on the merits of the case, the Court
rejected the claim on procedural grounds.63

When settlement leaders in the early 1970s looked at their col-
lective situation, they were concerned. The settlement at Wolf Lake
had been eliminated by the provincial government. A government
task force had raised fears that "lifting the boundaries" might be
considered for other settlements. An initial effort to secure the ben-
efit of subsoil resources had failed. It became apparent to settlement
leaders that an ongoing co-ordinated effort was required to ensure
land security, legislative authority and adequate financing.

Brady had realized the need for an organized common front as
early as 1940 and with Norris had endeavoured to establish a co-
ordinating organization for the settlements.64 They were unsuccess-
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ful. Thirty years later, in 1971, Metis settlement leaders again began
an effort to "federate" the settlements. A group of settlement lead-
ers65 visited the settlements, met with settlement councils and
members, and discussed common concerns and the need for a co-
ordinating body. In 1975 the eight settlement councils created such
a body by formally incorporating the Alberta Federation of Metis
Settlement Associations (commonly referred to as the Federation).
The governing board of the Federation consisted then, and now,
of the chairperson of each settlement council and four executive
members elected at large. The Federation's mandate was to provide
the settlement councils with a mechanism for sharing information,
co-ordinating efforts and developing policies on matters that re-
quired co-operation, such as the sharing of the common Trust Fund.

The 1970s—Settlement Leaders Reorganize

In essence the goals of the settlements were the same in 1975
as they had been in 1939, and still are today: land security, local
legislative authority and adequate finances. With the long-term
achievement of the first and third goals in mind the Federation im-
mediately began work on legal action to secure the revenue from
oil and gas resource development in Settlement Areas. A new state-
ment of claim was filed in 1977. * The major short-term focus of the
Federation's efforts, however, was on the second goal—developing
local legislative authority.

The Metis Task Force had reported in 1972 that the function of
the settlement councils was "more consultative than administrative."
Some settlements had no office, all administrative functions being
handled by staff of the Metis Development Branch. All purchasing
was done by purchase order, and wages on settlement projects were
paid by the branch. Settlement councils generally had no bank ac-
counts of their own and no direct financial authority. One of the
top priorities of the Federation was to begin building real local gov-
ernments with adequate administrative capability.

Although settlement concerns about the Metis Task Force recom-
mendations had helped create the Federation, the Task Force and
the Federation did agree on the importance of developing local self-
government. The Task Force had emphasized the importance of this
goal in its report, which while recommending that the settlements
be established as Improvement Districts in the near future, went
on to say of this approach,
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It is not a final objective, but merely a transitional stage of development
with some specific date in mind to move into complete self-
government. 67

The Task Force report had also pointed out the problems created
by having all programs for the settlements delivered by one gov-
ernment agency—the Metis Rehabilitation Branch.68 The Federation
also saw this as a problem. In essence the single agency approach
provided a single line of communication and program delivery be-
tween the province and the settlements. That channel could be eas-
ily blocked or overloaded, with the result that developmental efforts
were stymied. The settlements had to open new channels to those
in power to communicate their needs and establish new ways to
meet those needs.

The most important new route was to the federal government.
After disclaiming responsibility for the Metis in the 1930s, the fed-
eral government had finally begun reassessing its role in the 1960s,
and in the early 1970s began assisting Metis organizations through
the Department of the Secretary of State. There were no direct links
with the settlements, however, until the Secretary of State agreed
to participate with the province in a local government development
effort spearheaded by the Federation. This involved a number of
projects extending over three years from 1976 to 1979. In essence
the projects enabled the Federation to hire trained field workers to
help settlement councils get organized and do the kind of research
and writing necessary to tap external development resources.

A change in policy by the Metis Development Branch in the early
1970s aided this effort. The policy aimed at reducing the branch's
administrative role and developing the capacity of settlement ad-
ministrations. This meant that every settlement would have an of-
fice, office equipment and a clerk. It also meant that the real
decision-making would move from the branch to the council.

The new policy, combined with offices, information and support
staff led to a rapid growth in council responsibilities in the late
1970s. The Federation and individual councils became directly in-
volved with a broad range of federal, provincial and private agen-
cies. Where in 1969 a settlement turned to the branch for informa-
tion and development assistance, by 1979 many of the settlements
had direct contractual or program delivery links with several federal
government departments, with half a dozen provincial departments
and with corporations in the private sector.69 Some settlement coun-
cils began to feel overwhelmed as the limitations of the single ag-
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ency were replaced by the problem of managing links with a mul-
titude of agencies.

The problems were exacerbated by anachronistic legislation and
paranoia surrounding the natural resources litigation. Alberta had
agreed with the settlements that issues related to ownership of the
natural resources of the Settlement Areas should be determined by
the courts. Since a change in the legislative framework could prej-
udice the litigation, the government and the settlements agreed that
there should be no changes to the Metis Betterment Act, or its reg-
ulations, while the matter was before the courts. As a result, while
the responsibilities of the settlement councils grew rapidly, the leg-
islative framework in which they operated was frozen. The Task
Force report in 1972 had recommended that the Act be rewritten.70

That was at a time when a council's function was, in the words of
the report "more consultative than administrative/' By 1979 most
councils had major administrative responsibilities.

The Act had been essentially static since 1940. The only signif-
icant change was the amendment in 1952 that replaced fully elected
councils by a board with a branch employee as chairman, two mem-
bers appointed by the Minister and two elected members. That
amendment had been unworkable and by the mid 1970s, although
unchanged, was universally ignored; the council continued to be
elected as it had been under the original Act. By 1979 the legal sys-
tem provided by the Act and regulations had become increasingly
unworkable because of internal inconsistencies, uncertain legiti-
macy, anachronisms and inadequacies. As more parts of the system
became unworkable they were ignored; the more the system was
ignored, the more unclear the legal framework for local government
became. The resulting uncertainty tended to increase the inherent
friction accompanying the change in roles of the settlement councils
and the branch.

In addition to locking in existing legislation, the natural re-
sources litigation contributed to other developmental problems by
hampering innovation and limiting trust. Provincial employees had
to check constantly with the Attorney General's department before
agreeing with any proposal from the settlements or undertaking
any initiative. There was a constant concern that some well-
intentioned action would prejudice the province's position in the
litigation. Having taken the position in its Statement of Defence that
the settlement associations were not "persons at law," the province
found itself unable to enter into normal contractual relations with
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the settlements. That made it impossible to transfer funds to the
settlement association in order to develop local administration.
With the increasing direct links between federal agencies and the
settlements, it also led to an interesting source of potential friction
between the federal and provincial governments. Federal govern-
ment departments had no qualms about entering into contracts
with the settlement associations and did so regularly.71 The province
was faced with the argument that the Queen having contracted with
the settlement associations on behalf of Canada could hardly deny,
when acting on behalf of Alberta, that the associations lacked the
capacity to contract.

In 1979 the paranoid atmosphere finally produced a political
problem for the provincial government. Early one morning, repre-
sentatives of the Metis Development Branch and other departments
simultaneously appeared at all settlement offices, seized settlement
and government files that were in their opinion relevant to the nat-
ural resource litigation, and removed the files to Edmonton. The
Metis and the public were incensed by the action. The story made
the front pages and an embarrassed government sought talks with
the settlements. Negotiations between the Federation and the gov-
ernment led to an investigation by the Alberta Ombudsman.

The Ombudsman carried out an investigation of the file raids
and tabled his report in the summer of 1979.72 It called for the cre-
ation of a joint committee of settlement and government represent-
atives to, among other things, review the Metis Betterment Act. It
also recommended that responsibility for the settlements be trans-
ferred from the Department of Social Services and Community
Health to the Department of Municipal Affairs. The transfer was
effected in October of 1980,73 but it was not until March 31, 1982
that the recommended committee was finally established.74

In a sense the Ombudsman's report marked the end of an era.
At the start of the 1970s most settlement councils had no staff, no
offices and no administrative responsibility. In most cases the only
channel for information and developmental resources was through
the branch. By the end of the 1970s the councils had the offices,
equipment and staff to administer local programs. They had estab-
lished links with provincial government departments, federal gov-
ernment departments and private sector corporations and agencies.
They had begun managing housing programs, economic develop-
ment projects, and local educational and cultural projects. This dec-
ade saw settlement leaders realize the goal of Brady and Norris in
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developing the capacity to co-ordinate their efforts province-wide.
In the 1980s the scene became national.

The 1980s and the Constitution

The Joint Committee created on the recommendation of the
Ombudsman, was chaired by the Honourable Dr. Grant MacEwan,
a former Lieutenant Governor of Alberta. It included the President
and past President of the Federation,75 a Member of the Legislature
and an Assistant Deputy Minister of Municipal Affairs. The com-
mittee's mandate was "to act in an advisory capacity and in par-
ticular to review the Metis Betterment Act and Regulations and make
recommendations to the Minister of Municipal Affairs which would
allow for political, social, cultural and economic development on
Metis Settlements." The committee held hearings on the settlements
and, based on the concerns expressed in the communities,
suggested provisions for a new Metis Settlements Act. The commit-
tee's report, consisting of the provisions and explanatory comments,
was transmitted to the Minister on July 12, 1984.76

The committee carried out its work in the new legal environment
created by the recognition of Metis aboriginal rights in the Consti-
tution of Canada. The entrenchment of those rights was a major
achievement for the Metis, and not achieved without effort. Al-
though there was no mention of these rights in the federal govern-
ment's constitutional package proposed late in 1980, by January of
1981 a Special Joint Committee of the Senate and House of Com-
mons unanimously agreed that recognition of Metis aboriginal
rights should be included.77 Alberta, and other provinces, objected
to the patriation process, Prime Minister Trudeau threatened to pro-
ceed without their consent, and the legality of the unilateral ap-
proach was referred to the Supreme Court of Canada. The Court's
decision forced a new round of negotiations between Ottawa and
the provinces resulting in an agreement on an amended package
on November 5,1981. The recognition of aboriginal rights was gone
from the new package, reportedly due to pressure from western
Premiers.

In Alberta, settlement leaders were extremely upset by the pros-
pect of a patriated Constitution with no recognition of Metis ab-
original rights. The president of the Federation, Elmer Ghostkeeper,
led a quiet protest that burned sweetgrass along with the permanent
flame at the Alberta Legislature. As public pressure mounted,
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Premier Lougheed agreed to meet with settlement leaders to dis-
cuss the matter. At the meeting Ghostkeeper argued that recogniz-
ing the Metis in the Constitution was essential if there was to be
real equality in Canada between the West and the East. He stated
that in the east, the two indigenous peoples subsumed into the new
nation in 1867, the French and the Indians, had been recognized
as unique peoples. The French were assured language protection
and the Indians the special status of federal jurisdiction. The nation
now included the west, and the new Constitution for the nation
should accord the indigenous peoples of the west, the Metis, the
same sort of recognition. Whether Premier Lougheed was per-
suaded is not known, but he did begin encouraging the recognition
of the "existing aboriginal rights" of the Metis in the Constitution.

The new Canadian Constitution not only recognized existing ab-
original rights, but also required the First Ministers to meet to de-
fine the scope of those rights. This led to considerable soul search-
ing by aboriginal groups in preparation for the First Ministers Con-
ference. Of particular concern to the Metis was the question of
whether they came under federal or provincial jurisdiction. This is-
sue was addressed by the settlements in a position paper on ab-
original rights, "Metisism: A Canadian Identity/' presented to
Premier Lougheed on June 30, 1982. The paper noted that the set-
tlements might be better off under federal jurisdiction since the fed-
eral government did not contest the right of Indians to benefit from
the subsurface resource revenues of their lands. The paper then
went on to say:

This is not to suggest that we are seeking an exclusive relationship
with the federal government. We believe that the province can be more
responsive to the needs and aspirations of Metis settlers than a distant
federal government. A case in point is the establishment of the Set-
tlements at a time of federal neglect and indifference towards the Metis
people. Provincial jurisdiction over education, municipalities, and
health and welfare, reinforces our need to deal with the province. Per-
haps the most compelling reason for us opting out of an exclusive re-
lationship with the federal government is that, while it might enhance
our political status, it does not fit with the Metis way of doing things.
More than any other Canadians, we recognize the importance of west-
ern provincial rights: our ancestors formed two provisional govern-
ments to defend them. We are proud to be western Canadians and
proud to be Albertans.

The settlements have consistently maintained this preference for
working with the province. Certainly they are affected by the ques-
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tion of whether Metis are "Indians" under the Constitution Act, 1867.
However, in talks between the settlements and Alberta the issue
is generally ignored on the basis that it is a question for the courts
and not something either party can do anything about.

The first First Ministers' Conference on Aboriginal Constitu-
tional Matters was held in Ottawa in April of 1983. Federation rep-
resentatives attended with the Alberta government delegation.
Although by the standards of future such conferences this one was
a success, settlement leaders left with a feeling of unease. Their pri-
mary objective was the constitutional protection of their existing
land base and they saw the national process as one way of achieving
that objective. However, it became clear in Ottawa that getting
agreement on any position further clarifying aboriginal rights
would be extremely difficult. The settlements began looking for
other options.

The settlements began to consider the possibility of protecting
settlement lands in the Constitution by an amendment to the Alberta
Act.78 It was felt that such an amendment could be made under s.43
of the Constitution Act, 1982 by a "made in Alberta" process involv-
ing simply the settlements and the province. After the disastrous
1984 First Ministers' Conference, the Federation proposed the idea
to Premier Lougheed who said he would look into its feasibility.
There was no more communication with the Federation on the sub-
ject until the 1985 First Ministers' Conference. Premier Lougheed
did not support the federal initiatives at that conference and became
upset with what he felt was the media's efforts to paint the Alberta
position as "redneck." He indicated to the president of the Feder-
ation that he would proceed with the Alberta Act amendment ap-
proach if he could be assured that the settlements would adopt fair
and democratic procedures for membership and land allocations.79

The Premier's commitment was a tremendous boost for settle-
ment leaders. It meant that there was finally a realistic possibility
of achieving the fundamental goal of protecting their land base. All
of the settlement councils met on April 28, 1985 at the town of
Westlock, north of Edmonton. A resolution ("the Westlock Reso-
lution") was passed adopting basic principles to govern the granting
of membership and the allocation of interests in Metis settlement
lands. It also committed the settlements to "continue to work with
the Government of the Province of Alberta to complete and imple-
ment the recommendations of the Committee and the principles of
this Resolution."
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The province accepted the principles adopted in the Westlock
Resolution as meeting the "fair and democratic?' criteria, and on June
3, 1985, Premier Lougheed introduced 'A Resolution Concerning
an Amendment to the Alberta Act" to the Alberta Legislature. It was
passed unanimously. In supporting the resolution the Legislature
committed itself to "introduce, once a revised Metis Betterment Act
has been enacted, a resolution to amend the Alberta Act by proc-
lamation issued by Her Excellency the Governor General under the
Great Seal of Canada to grant an estate in fee simple in existing
Metis Settlement lands to the Metis Settlement Associations or to
such appropriate Metis corporate entities as may be determined on
behalf of the Metis people of Alberta, in accordance with this re-
solution."

This resolution firmly committed the province to pursue two ob-
jectives, the entrenchment of Metis land through an amendment
to the Alberta Act, and the passage of a new Metis Settlements Act
that would provide a modern framework for local self-government
on the settlements. On January 13, 1986, the Federation met with
the new premier of Alberta, Don Getty, to discuss the possibility
of a joint effort aimed at producing a new Metis Settlements Act and
an amendment to the Alberta Act before the 1987 First Minister's
Conference. Following meetings on all the settlements the Feder-
ation, in July of 1986, presented a proposal for such legislation in
a document entitled "By Means of Conferences and Negotiations
We Ensure Our Rights."

Negotiations on the new legislation proceeded through the end
of 1986 and into 1987. The main sticking point was the principle
of "territorial integrity." To the Metis, this principle was absolutely
basic. In essence it meant that the Metis would own the surface80

of all the land within a specified boundary. The province was not
prepared to concede ownership of the road allowances and the beds
and shores of the lakes and rivers. The matter had still not been
resolved when the First Ministers' Conference opened on March
26, 1987. However, in his opening statement, Premier Getty dis-
cussed the negotiations and stated, "With regard to outstanding
matters, we understand and agree with the concept of territorial
integrity." With that obstacle removed, discussions proceeded rap-
idly and on June 17, 1987, a discussion paper entitled "Implemen-
tation of Resolution 18" was tabled in the Legislature. The paper
included drafts of a Metis Settlements Act, an Alberta Act amendment
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and letters patent to transfer the province's interest in settlement
lands.

The draft Metis Settlements Act provided a comprehensive frame-
work for local self-government for the settlements. It established
the existing settlements as bodies corporate, gave by-law making
powers to councils, created a central land-holding body with the
power to make policies binding on settlement councils and created
a tribunal to adjudicate disputes on land, membership and other
matters. It also provided criteria for membership and rules for land
allocation. Compared to the sparse and inadequate 22 sections of
the existing Act, its 212 sections overwhelmed most settlement
members.

The Federation held meetings on the settlements to discuss the
paper. Although there was general support for the proposal, there
was also concern that it was too much too soon. After discussions
with the province it was agreed that a better approach might be
to begin with bare-bones legislation and implement the rest of the
package, as modified in consultation with the communities, over
time. The result was the introduction to the Legislative Assembly
on July 5, 1988, of Bill 64, Metis Settlements Act, and Bill 65, Metis
Settlements Land Act, and the tabling of a resolution to amend the
Alberta Act.

A NEW LEGISLATIVE FRAMEWORK

There were two major differences between the discussion draft
"Implementation of Resolution 18" that had been tabled in 1987 and
the bills actually introduced in 1988. The first was that matters re-
lating to the transfer of land were separated from local government
matters and introduced as a separate Metis Settlements Land Act. The
second was that the Metis Settlements Act providing the framework
for local government was of an enabling rather than a comprehen-
sive nature. In other words, where the earlier document had spelled
out the details of membership, land allocation and resolution of dis-
putes, Bill 64 proposes that these matters be dealt with later by
making regulations in co-operation with the Metis.

It is anticipated that the regulations brought in over time will
maintain the structures and essential components of the more
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comprehensive document tabled in June of 1986. Given that, the
four cornerstones of the contemplated new legislation are:

1. Constitutionally protected Metis lands set aside as settle-
ment areas;

2. Settlement councils responsible for local government in the
Settlement Areas, with additional powers to make decisions
on membership and land allocation (subject to appeal);

3. A central land and trust fund holding body (the General
Council) responsible for addressing common concerns of the
settlement councils—such as the administration of the Trust
Fund and the establishing of common policies with respect
to land-use planning, resource development, etc;

4. Provincial jurisdiction, consistent with the protection of the
Constitution, over the lands and institutions.

The first and fourth cornerstones are to be placed in the Constitu-
tion of Canada by an amendment to the Alberta Act. The second
and third will be put in place by the Metis Settlements Act81 and reg-
ulations made under that Act.

The guiding principles in drafting the Metis Settlements Act were
to respect the traditions of the settlements, to remedy the problems
created by current legislation, and as far as possible, to keep in the
new Act the institutions and processes that had been found to work
in the past.

The Metis Settlements Act establishes the eight existing Metis set-
tlement associations as corporations with the powers and privileges
of a natural person.82 It provides for elected five-member councils83

with the power to make by-laws governing the Settlement Area.84

The by-law making process is rather unique for local governments
in that no by-law can become effective unless it is approved by the
members at a public meeting.85

Settlement councils have many common concerns, including the
use of the Trust Fund shared by all settlements. Over the years they
have developed a mechanism for dealing with those concerns called
the 'All Council." This is a meeting of all council members from the
eight settlements to discuss common policy on matters such as sur-
face rights, Trust Fund sharing, and land use. Although the All
Council has no legal status, the policies it develops, and the deci-
sions it makes, are generally respected by all settlement councils.
In line with the philosophy of legislating what has worked, the new
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Act creates an incorporated central body called the "Metis Settle-
ments General Council"86 which is simply the All Council given legal
authority to continue its common policy-making role.

The traditional policy-making role of the All Council is preserved
with the new Act recognizing General Council Policies as having
legal effect. A General Council policy requires the support of three-
quarters of the settlements87 but once adopted is binding on all set-
tlements to the extent that a settlement council cannot pass a by-law
contrary to the policy.88 In addition to making policies, the General
Council will also provide a single entity to hold the Metis settlement
lands and possibly act as trustee of the Trust Fund. At present the
Crown fulfils these responsibilities.

Another culturally based component of the discussion paper is
the use of a Metis Appeals Tribunal for resolution of local problems,
especially with respect to land and membership. The Tribunal is
made up of seven persons, three appointed by the General Council
and three appointed by the Minister. The chairperson of the Tri-
bunal is appointed by the Minister from a list of candidates
submitted by the General Council. It is hoped that by the use of
this Tribunal, made up mostly of Metis people and enabled to hear
matters at the local level without formal court procedures, expensive
and time consuming appeals to the courts can be avoided. Bill 64
does provide directly for the Appeals Tribunal, but enables the
Minister to make regulations to bring it into existence.89

The "Implementation of Resolution 18" discussion paper con-
tained detailed land management provisions. Under the existing
Act the highest interest that can be held in settlement land is the
Certificate of Occupancy. It can only be held by a member, grants
exclusive use, and can be passed on to next of kin on death. The
discussion paper preserved this means of land holding but limited
the number of certificates any one member could hold. However,
there were provisions for the General Council to establish policies
providing for other forms of land holding. In Bill 64 these land man-
agement provisions are left to be brought in by regulations made
by the Minister.90 Like the discussion paper, Bill 64 does, however,
contain prohibitions on the use of land for security and protection
from seizure.91

The discussion paper contained detailed provisions governing
the qualifications for membership and the process for membership
application, approval and appeal. However, as with land manage-
ment, Bill 64 leaves membership matters to be dealt with in
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regulations.92 It simply requires that regulations recognize the prin-
ciples that existing members are entitled to be members and that
members must be Metis.93

In order to develop a complete legislative package over time, Bill
64 provides the Minister with broad powers to make regulations
on substantive matters such as membership and land management.
However, these powers must be exercised in conjunction with the
General Council: the substantive regulations may only be made or
amended at the written request of the General Council, unless the
regulation is required to protect the public interest.94 This is defined
as meaning that the regulation "is essential for the peace, order and
good government of a settlement area," or "necessary to prevent
harm to the general public/'95

The second component of the legislative package, Bill 65,% pro-
vides for the transfer of the Crown's interest in Metis settlement
lands to the General Council. Included in the transfer are the road
allowances and the beds and shores of the rivers and lakes.97 Not
included are mines and minerals and water.98 The Crown may ac-
quire an interest less than fee simple in settlement lands, but only
with the consent of the General Council, or the approval of the
courts.99

The final part of the package presented to the legislature is a draft
"Motion for a Resolution to Authorize an Amendment to the Con-
stitution of Canada." This provides for an amendment to the Alberta
Act. The proposed amendment prohibits the Crown in right of
Alberta from expropriating the fee simple estate in settlement lands,
altering the letters patent transferring the land, amending the Metis
Settlements Land Act or dissolving the General Council, except with
the agreement of the General Council. The amendment also empha-
sizes that the Legislature of Alberta maintains its jurisdiction over
the lands.

Nowhere in the materials presented to the Legislature is there
a mention of "aboriginal rights." There are two reasons for this. It
was felt that any definition of aboriginal rights would have to take
place at the national level and involve all the parties interested and
affected by the definition. The process in Alberta has only involved
the province and the settlements. The second, and collateral reason,
is that the Alberta Act amendment is sought under s.43 of the Con-
stitution Act, 1982. This section allows an amendment to the Con-
stitution of Canada if it is authorized by resolutions of the Senate,
House of Commons and the legislative assembly of the affected
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province—in this case Alberta.100 It was felt that if aboriginal rights
were specifically mentioned, other governments or aboriginal
groups would take the position that the general amendment pro-
cedures of s.38, involving all provinces, would have to be followed.

In summary, the package presented to the Legislature takes a
unique "made-in-Alberta" approach to the constitutional protection
of Metis lands. It draws on existing Alberta legislation and existing
settlement practice to synthesize a unique set of institutions to meet
the challenge of providing fair, democratic and effective government
of the settlements and to protect the land as a Metis homeland for
the future.

CURRENT JURISDICTIONAL PROBLEMS

Membership

The proposed new legislation limits membership in the settle-
ments to Metis and adopts a definition of Metis based on aboriginal
ancestry and cultural identification.101 At the moment, however, the
membership problem has been complicated by the Bill C-31 amend-
ments to the Indian Act. The Metis Betterment Act employs essentially
the same definition of Metis as was used in the 1938 Act, except
that to qualify, a person must have at least one-quarter Indian blood.
It excludes anyone who is "either an Indian or a non-treaty Indian
as defined in the Indian Act (Canada)".

The Indian Act provides that

"Indian" means a person who pursuant to this Act is registered as
an Indian or is entitled to be registered as an Indian.102 [emphasis added]

In one of the more arcane provisions of the legislation outside of
the Income Tax Act, the Act in subsequent sections103 spells out who
is entitled to be registered as an Indian. The "Bill C-31" changes
in the Act considerably expanded the class of persons entitled to
register by removing some of the patriarchal membership criteria
and by allowing a woman and her children to register if she had
lost status through marriage.

In the past, an Indian woman commonly lost her Indian status
by marrying a white man. In Alberta, her descendants were "Me-
tis" for the purposes of the Metis Betterment Act, which specifies,
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"Metis means a person of mixed white and Indian blood having not
less that one-quarter Indian blood, but does not include either an
Indian or a non-treaty Indian as defined in The Indian Act (Canada).104

The descendants were Metis by virtue of their mixed blood and non-
Indian status. Given the fact that many status Indians have white
ancestors somewhere in the family tree, the woman herself could
often satisfy this definition of "Metis."

The changes in the Indian Act now enable the woman and po-
tentially several generations of descendants to register as Indians.
Estimates by Metis settlement leaders are that over half the mem-
bers on some settlements are entitled to be registered as Indians
under these new provisions. Most of these settlement members con-
sider themselves Metis and have no desire to be on the Indian Reg-
ister. The fact that they could register, however, means they are
"Indians" as defined in the Indian Act. Because the definition of
"Metis" in The Metis Betterment Act excludes anyone who is "either
an Indian or a non-treaty Indian as defined in the Indian Act (Ca-
nada)" they are not "Metis" under the provincial Act. As a result,
they are ineligible to be members of the settlement to which many
have belonged all their adult life. Needless to say this has created
a very awkward situation.

The situation is made worse because the changes to the Indian
Act also removed the enfranchisement provision105 that made it pos-
sible for a person voluntarily to renounce Indian status. Conse-
quently there are now Metis settlement members106 who have be-
come "involuntary Indians"—they cannot remove themselves from
the definition of "Indian" under the Indian Act. Technically, under
the Metis Betterment Act they are not "Metis" and consequently not
eligible for membership in a settlement association. The same prob-
lem occurs for infant children of a woman on the settlement who
decides to regain her Indian status, and puts the names of her chil-
dren on the Register at the same time. Her children could techni-
cally be barred from settlement membership for life.

There are interesting jurisdictional problems here if one assumes
that Metis are not "91(24) Indians"107 and that the province has ex-
clusive competency to legislate with respect to Metis and land re-
served for Metis. In passing legislation conferring rights on a group,
and prohibiting an "Indian" as defined by the federal government
from becoming a member of the group, is the province legislating
with respect to Indians? Conversely if the federal government
adopts a definition of "Indian" that results in a loss of membership
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rights for Metis under provincial legislation, is the federal govern-
ment legislating with respect to Metis? Can the federal government
unilaterally, and without the consent of the individual, deprive a
Metis of status recognized by the province?

Fortunately the province and the settlements have adopted a
pragmatic rather than legalistic view of the problems created by the
Indian Act changes. To date no one has lost membership in a set-
tlement because of becoming an "involuntary Indian." There is a
different attitude, however, toward members who apply for Indian
status. The general feeling is that under the Constitution of Canada
there are three mutually exclusive classes of aboriginal peoples,
Indians, Inuit and Metis, and people have to decide which class
they belong to. This approach has been adopted in the membership
provisions of the new Metis settlements legislation. In addition, an
effort has been made to enable individual settlements to resolve
hardship cases where the eligibility of an individual could be af-
fected by actions outside that person's control.

Hunting and Fishing108

The Canadian Constitution gives the Alberta government juris-
diction over game in Alberta, including hunting and trapping, and
over the proprietary interests in fisheries.109 The federal government
has jurisdiction over non-proprietary interests in fisheries.no Alberta
exercises its jurisdiction over hunting and trapping largely through
the Wildlife Act111 and its attendant regulations. Section 7 of the Metis
Betterment Act, however, enables the making of regulations govern-
ing "the hunting, trapping and killing of any game bird, big game
or fur-bearing animal" on the settlements "[notwithstanding any-
thing to the contrary contained in The Wildlife Act or any other Act."

Two such regulations are in effect, A.R. 115/60, Regulations Gov-
erning Fishing, and A.R. 116/60, Regulations Governing Trapping and
Hunting of Game and Fur-Bearing Animals Upon Lands Set Aside for
Occupation by a Metis Settlement Association. The fishing regulations
prohibit non-members from fishing in a settlement area but allows
members to fish for food in the area and in any adjoining water,
subject to the Fisheries Act.112 The hunting regulations prohibit non-
members from hunting, trapping, killing or taking any game in
the settlement. These regulations must mesh with federal legislation
governing migratory birds and fisheries.
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Although the provinces have jurisdiction over game, the federal
government has the power to enter into treaties113 and has passed
the Migratory Birds Convention Actlu establishing closed seasons on
migratory birds. Unlike the Indians and Inuit, there are no specific
exemptions for Metis taking food, and at least one settlement mem-
ber has been convicted of violating this Act. That was before the
constitutional entrenchment of aboriginal rights, however, and since
then the matter has never been raised in the Courts.

The resolution of jurisdictional problems in the case of fisheries
is interesting. Section 34 of the federal Fisheries Act gives the Gov-
ernor General in Council broad regulatory powers. The Alberta Fish-
eries Regulations115 made under this section contain specific provi-
sions dealing with settlement Metis. The regulations adopt the
Metis Betterment Act definition of "Metis" involving mixed white and
Indian blood116 and provides for the issuing of a "Metis domestic
license" to enable settlement members to fish for food on their set-
tlement. It seems clear that although the federal government has
the jurisdiction on these matters, it makes regulations based on the
advice of the affected province. Consequently negotiations between
the settlements and the province on fisheries matters can eventually
be reflected in regulations made by the federal government.

CO-OPERATION AND RESULTS

Meeting the Need for Housing

As in most native communities, housing has been a perennial
and pressing problem on the Metis settlements. In the early days
of the settlements, housing assistance was provided by the province
in the form of nails and basic hardware—the settler supplying the
logs and labour. Eventually the log cabins were replaced by frame
houses, with some loan assistance from the province. In a Christ-
mas radio address in 1955, the province's Minister of Welfare
proudly described the provincial program of assistance to the set-
tlements. He also proffered some (probably unappreciated) advice
to the federal government. After opening greetings to his radio au-
dience, the Minister dealt summarily with federal/provincial re-
sponsibility for native affairs:
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Publicity in recent weeks regarding the care of Indians and Metis or
half-breed people, has created confusion in the minds of people as
to who is responsible for the care of these groups.
So that there will be no doubt: The Indians are the sole care of the
Federal Government; care of the Metis or half-breed people is the re-
sponsibility of the Provincial Government.117

The Minister then proceeded to outline how the province was meet-
ing its responsibility:

All roads in the colonies have been built at no cost to the general public.
Roads up to the colony boundaries were built by the Department of
Highways, who have been paid in the amount of seven thousand dol-
lars from the Metis Trust Fund. Five thousand dollars has also been
paid to the Department of Forestry for fire fighting. Medical accounts
and nurses wages have been paid, as well as many other services.
You see folks, the Metis under proper supervision are doing an excel-
lent job, and are paying their own way. This is a record of which they
may well be proud.
I am pleased to note that the Federal Government, at last, have come
to realize the soundness of our program and are now taking steps to
institute such measures at Fort Vermilion. The Federal Government
yet has much to learn from the Province of Alberta, particularly in
the care of their Indians.

The Minister described the housing program as follows:
Those established on the colonies are now leading contented, happy,
healthful and self-supporting lives. Regulations call for the erection
of permanent houses of frame construction, well ventilated, with lots
of light, and of the proper size to accommodate the family which is
to occupy them.

Assistance is given to the settlers by means of a loan to purchase build-
ing material such as hardware, doors, windows, and other materials
that cannot be secured on the Colony. A loan of $100.00 is provided
for breaking land which the settler has cleared.

By today's standards the housing program certainly appears more
limited than the Minister's enthusiasm.

By 1975 the housing assistance program had grown to a provin-
cial grant of $28,000 per settlement to use as the council saw fit to
meet their housing needs.118 Since the amount was clearly inade-
quate, settlement councils began to look for other sources of assist-
ance, one of which was the federal government as represented by
the Central Mortgage and Housing Corporation (CMHC). The coun-
cils contracted CMHC officials and after some discussions the
Residential Rehabilitation Assistance Program (RRAP) was made
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available to the settlements. In 1975 and 1976, the program enabled
some much needed repair work to be done on existing settlement
houses. Funding for new houses, however, still came from the
$28,000 per settlement grant provided through the provincial Metis
Betterment Branch.

In 1976, responsibility for settlement housing was transferred
to the Department of Housing and became part of the province's
Rural Housing Assistance Program (RHAP). The funding remained
at the same level. However in 1977, following a tour of the settle-
ments by the Minister of Housing, program funding was increased
sharply to $50,000 per settlement. The increased funding was made
possible by a special warrant passed in response to the Minister's
concern over housing conditions. The actual funding then doubled
to $100,000 per settlement by matching federal funding through
the Alberta North Agreement. Under this cost-sharing arrangement
the province's Department of Housing funded the RHAP housing
programs on the settlements and then reclaimed 50 per cent of the
costs from the federal Department of Regional Economic Expansion
(DREE).

From 1978 to 1982, significant progress was made in improving
housing on the settlements. The housing program on each settle-
ment was a complex amalgam of federal and provincial programs
combined with settlement council co-ordination and individual ef-
fort and equity. Each settlement established a Waskayigan Associ-
ation119 to co-ordinate the local housing effort. Materials were pur-
chased with RHAP funds and equity from the prospective home
owner. Construction was carried out by the home owner, his family,
and settlement apprentices enrolled in a carpentry training pro-
gram. Their training allowances, and consequently the labour com-
ponent of the houses, were paid by the federal Department of Man-
power and Immigration. Construction was supervised by trainers
paid by the provincial Department of Advanced Education. The ap-
prentices also received classroom instruction at the Alberta Voca-
tional Colleges in Grouard and Lac La Biche. In all, about 35 jour-
neyman carpenters were trained and close to 200 houses built.

In 1982 the Alberta North Agreement expired and was not re-
newed. The province, however, assumed the federal share of the
RHAP funding and continued the program. The federal govern-
ment continued to provide labour funding via the carpenter training
program, but that assistance ended in 1986. Since then there has
been no federal assistance for new home construction. However,
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to bring matters a full circle, CMHC is once again providing assist-
ance to carry out emergency repairs to existing houses.

The housing programs on the settlements represent the power
of pragmatism, co-operation and a problem-solving attitude. The
program was not created in one piece by planners. It developed over
time as representatives of the settlements, the province and the fed-
eral government sought to combine resources to solve a problem.
The focus was not on "Whose legal responsibility is this?" but rather
on "What role can we realistically play in developing a solution?"
If any of the participants had insisted on first clarifying the issue
of legal responsibility, the result would almost certainly have been
fewer houses and carpenters and more conferences and litigation.

Capitalizing Development—Settlement Investment Corporation

Notwithstanding the rosy picture painted by the Minister of Wel-
fare in his Christmas message of 1955, the facts of life in the early
1970s were that the settlements were economically depressed areas.
There was little cash in the local economies. Unemployment was
high. Most settlement residents depended on odd jobs off the set-
tlement for cash and on their own subsistence farming operations
for food. The Metis Task Force Report in 1972 saw little hope that
the farming operations could become viable businesses without
new means of accessing capital. It summarized the problem as fol-
lows:

The Metis Settlement Areas have reserved land ownership to the
Crown in order to protect their land claim. However, the agricultural
resources of Western Canada have been developed largely through
land mortgages; but this source of capital has not been available to
the residents of Metis Settlements. No alternative source of capital has
ever been arranged for the Settlements to replace the mortgage sys-
tem.120

Creating some mechanism to solve this problem was a major pri-
ority of the Federation and individual settlements. The Metis Bet-
terment Branch and other provincial agencies were approached for
assistance. None was forthcoming. The Federation then approached
the federal Department of Regional Economic Expansion (DREE)
in an effort to gain access to the native economic development pro-
grams available in other provinces. Because of the frosty federal/
provincial relationship at the time, DREE representatives indicated
that they could not become directly involved in funding native
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economic development in Alberta. The Department could only re-
spond to initiatives from the province. In other words, the Feder-
ation would have to convince a provincial agency to support an ec-
onomic development proposal and persuade the agency to approach
DREE on its behalf. Efforts to do that were not productive.

Early in 1979, the settlements finally saw an opportunity. Before
the provincial election Premier Lougheed announced a Municipal
Debt Reduction (MDR) Program under which the province would
make a $500 per capita grant to each municipality for the purpose
of reducing municipal debt. Richard Poitras, one of the founders
of the Federation, approached his MLA, the Honourable Al Adair,
to find out whether the settlements would qualify for the program.
Adair took the matter to Cabinet and it was agreed that the settle-
ments should qualify, the same as other local governments. Because
the settlements had no debt, however, the grant provided a new
source of capital for settlement development.

In the summer of 1979 the Federation developed a detailed pro-
posal121 for an economic development mechanism for the settle-
ments, using the MDR grants as seed financing to leverage addi-
tional development capital. The mechanism included a finance arm
to provide capital and a development support arm to provide ex-
pertise. The proposal called for the settlements to invest their MDR
money as initial equity in an economic development corporation,
with the province to provide assistance in meeting operating costs
until the corporation became self-supporting. Additional capital was
to be sought from the federal government and the private sector.

In 1980 the settlements incorporated Settlement Sooniyaw Cor-
poration. In 1975 each settlement had contributed $5,000 to get the
Federation started as an on-going operation. The same approach
was used in launching Settlement Sooniyaw Corporation, each set-
tlement purchasing $75,000 in shares to provide the initial capital-
ization for the corporation. The corporation then set about looking
for additional assistance to implement the overall economic devel-
opment strategy. NO\£\, An Alberta Corporation, agreed to lend
the Federation a young manager with some expertise in economics
and business development to assist in evaluating economic devel-
opment opportunities. The province, however, was less helpful. It
could not be convinced to provide the funding required to create
a real source of economic development capital. At the federal level
there simply was no program available that could enable the finan-
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cing mechanisms envisioned in the Federation's economic develop-
ment proposal.

The situation changed in 1984 when the federal government an-
nounced the Native Economic Development Program (NEDP). The
program made capital available to native businesses and financial
institutions such as Settlement Sooniyaw Corporation. The NEDP
provided some initial funding in 1984 to assist the corporation in
developing a more detailed proposal for its proposed economic de-
velopment mechanism. A complete proposal was presented to the
NEDP in May of 1985, and following a year of negotiations a fund-
ing agreement was signed in May of 1986. Settlement Sooniyaw cre-
ated a wholly owned subsidiary, Settlement Investment Corporation
(SIC), and the NEDP agreed to provide SIC with $4,220,000 in fi-
nancing over three years, conditioned on acceptable performance.
SIC has performed well and has so far received $3,140,000 of the
earmarked funds.

To date SIC has provided debt financing to about 50 settlement
businesses and 70 farms. The businesses range from small stores
and service stations to heavy equipment contracting. Most are
owner operated. About 150 jobs have been created as a result, and
by creating community stores and services there has been an im-
provement in internal settlement cash flow—some of the money
that in the past was spent for products and services off the settle-
ment now goes to building a commercial base on the settlement.
Some provincial assistance is provided to individual businesses via
grants made under the Canada Alberta Northern Development
Agreement, a federal/provincial cost sharing arrangement. The
province, however, still has not joined the federal government in
supporting Settlement Investment Corporation.

Innovations In Agriculture—The Kikino Wildlife Ranch

With the exception of Paddle Prairie, the Metis Settlement Areas
contain little land well suited for traditional agriculture. The lands
were set aside out of public lands and by that time most of the good
farm land in the province was already in private hands. The set-
tlement areas tended to bush, muskeg and "moose pasture." Over
the years settlers cleared the better land for subsistence farms or
seeded native pasture for cattle ranching operations, but much of
the land simply was not amenable to traditional farming and ranch-
ing practices. In the past it naturally supported moose, elk and
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buffalo. It took some effort, however, to make the same land sup-
port a viable farming operation based on cattle or grain. In the
rougher bush lands or muskeg it was simply not possible.

In the mid-1970s the Intensive Wildlife Production section of the
provincial Department of Fish and Wildlife began to explore the
possibility of intensifying the production of wildlife on Indian and
Metis lands. The effort was spearheaded by a provincial wildlife
biologist, Gerry Lynch. By 1978, Lynch had outlined the potential
of an intensive wildlife ranch on Metis settlement lands at board
meetings of the Federation of Metis settlements and with individual
settlement councils. The Kikino settlement council was particularly
interested, and in 1978, with the assistance of Lynch and Judd
Bundidge of the provincial Department of Agriculture, the council
had developed a proposal for establishing a combined moose, elk
and buffalo ranch in the Kikino settlement area.

The proposed project called for constructing a facility on the
Kikino settlement consisting primarily of a heavy duty fence and
corrals. Buffalo and elk would be obtained from the federal govern-
ment through Elk Island Park east of Edmonton. The moose would
be collected locally. Settlement members would construct the facil-
ities and manage the operation. The Department of Fish and Wild-
life would provide technical expertise on caring for the animals and
monitor the project as a large-scale experiment. The Department
of Agriculture would provide additional technical expertise on fa-
cilities design and construction. The proposal called for initial fund-
ing from the Department of Social Services—the department re-
sponsible for Metis settlements at the time. The Minister, Bob Bogle,
generally considered by the settlements to be the least supportive
minister in their history, vetoed the project. The Kikino council,
however, carried on.

In 1979, the council incorporated the Kikino Wildlife Ranching
Association. They earmarked an area of the settlement that was pri-
marily muskeg and bush, with little potential for traditional farming
practices. The settlement's budget was reworked to allocate funds
to the purchase of fencing materials. The federal government was
approached for help in funding the labour component of the project.
TTie federal Department of Manpower agreed to support the project
and by 1980 the settlement was able to begin fencing.

A page wire fence more than seven feet tall was built, and 23
buffalo imported from Elk Island National Park. In subsequent
years additional lands were fenced and elk and buffalo brought in
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from Elk Island and Waterton Lakes National Parks. Local deer and
moose were included when new areas were fenced. The fenced-in
ranch area now includes more than nine square miles. Rough es-
timates of the current wildlife population are about 120 buffalo, 80
elk, 60 deer and 20 moose. The ranch employs three people full time
and 15 to 35 on a seasonal basis. In 1987, 24 settlement residents
were employed in various ranch projects.

The ranch appears to be a viable operation. Unlike a cattle ranch-
ing operation, the mix of indigenous animals makes full use of the
natural vegetation—grass, browse and branches. Bison are sold as
seed stock and for meat. Elk antlers are sold to brokers for eventual
resale in the orient as an aphrodisiac. Some elk are sold as seed
stock, but none as yet for meat. The moose population is still being
developed, but the objective is eventually to create a sufficient
moose population to meet the traditional settlement demand for
moose meat as dietary staple.

In addition to the practical contribution of the ranch in the form
of food, cash and employment, the project has made a scientific con-
tribution. The original goal of the wildlife biologists was to study
the possibilities of "extensive" versus "intensive" animal husbandry.
Intensive husbandry relies on extensive intervention—picking the
right animals and constantly modifying their environment so they
will produce marketable products with efficacy and efficiency. Ex-
tensive husbandry prefers minimal intervention, leaving the natural
landscape essentially intact and waiting until the animals that sur-
vive in that environment can be harvested for commercial use. In
the rough areas of Kikino where farming is difficult, the extensive
approach seems to be more productive.

CONCLUSION

The current legislative regime of the settlements is deeply flawed.
It is paternalistic, anachronistic, inconsistent and inadequate.
Nevertheless, for 50 years the settlements have functioned in a way
that meets the primary objectives of the original founders. The land
has provided a base on which the Metis have achieved some level
of individual economic security. The Metis Betterment Act, for all its
imperfections, has provided a legal structure within which elected
Metis representatives have exercised some recognized powers of
local self-government. Although short of the ideal, it has been a first

289



Aboriginal Peoples and Government Responsibility

for the Metis in Canada. The provisional government of the Red
River Settlement in Manitoba had received some recognition by the
Canadian government in 1869, but had been replaced almost im-
mediately in 1870 by an exercise of federal political and military
force.

In Alberta, however, elected representatives of the Metis have
been "governing" lands reserved for Metis use for almost half a cen-
tury. The province has maintained ultimate legal authority, but out-
side of a period during the 1950s and early 1960s, it has generally
respected the locally elected councils as the final decision-makers
on settlement matters. The councils of the settlements certainly do
not have full self-governing powers, but for all practical purposes
they have in fact governed the settlements, making decision on land
allocation, membership and the other key issues of settlement life.

The proposed new package of legislation, federal and provincial,
should provide the basis for achieving the long-range goals of land
security and local autonomy. The remaining goal of adequate finan-
cial resources probably awaits the resolution of the natural resources
litigation. The package presented to the legislature in 1988 repre-
sents the culmination of eight years of effort by the Metis and the
province. Meetings on the settlements, with the All Council, with
the Federation board and with appointed representatives have pro-
duced a range of documents and reports including "Metisism" in
1982, the MacEwan Report in 1984, "By Means of Conferences and
Negotiations" in 1986, "Implementation of Resolution 18" in 1987
and finally the package presented to the Legislature.

The nagging question is "What happens to all these negotiations
between the province and the settlements if Metis and lands re-
served for Metis are exclusively federal jurisdiction?" The only rea-
sonable answer is that the negotiations having been carried out in
good faith will be respected. Perhaps the Fisheries Act approach pro-
vides a solution—the federal government could simply incorporate
into federal legislation the legislation developed by the province and
the settlements.
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CHAPTER 8

FEDERAL/PROVINCIAL
RESPONSIBILITY AND THE

SECHELT
John P. Taylor and Gary Paget

INTRODUCTION

On June 24, 1988, the Sechelt Indian Band hosted a ceremony
commemorating the achievement of self-government, a day marking
the symbolic conclusion to a long fight. They celebrated freedom
from the Indian Act, the establishment of their own band constitu-
tion, achievement of control of band lands and the establishment
of relatively autonomous self-government with a wide range of pow-
ers. The provincial government praised the Sechelts for pioneering
a form of self-government which can become a model for other
Indian bands, particularly because it enables the Sechelts to take
their place at the table with other local governments in the province.
Saul Terry, President of the Union of British Columbia Indian
Chiefs, countered with his concern that native Indian government
structures were being cast aside in favour of municipal type ar-
rangements, governed entirely by provincial government legisla-
tion.1

Clearly, there are many perspectives on Sechelt Indian self-
government reflecting the diversity of views on the complicated is-
sue of aboriginal self-government in both British Columbia and
other parts of Canada. Unfortunately, the larger debate has a
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tendency to overshadow and to distort perceptions of what is, in
fact, a unique experiment in aboriginal self-government.

The primary focus of this chapter is on the design and imple-
mentation of the Sechelt self-government model. Viewing the model
from the outside, the authors assisted the Province of British
Columbia in the implementation of its responsibilities with respect
to the Sechelts. Consequently, the primary focus is on the federal
and provincial context and the legislative, political, administrative,
financial and service structure implications for the Sechelt Indian
government. Others undoubtedly will examine the Sechelt model
from other perspectives.

We wish to emphasize that the Sechelt model is one of a number
ot approaches to achieving self-governance for aboriginal peoples.
In David Hawkes' terms it can be described as an ethnic, local form
of aboriginal self-government, with a high degree of autonomy.2 Ab-
original self-government is well adapted to the unique character-
istics of the Sechelt and their environment. This model was devel-
oped for a highly urbanized, strategically located, relatively pros-
perous band, holding lands with immense development potential.
However, since the Indian community in Canada represents a di-
versity of values, aspirations and situations, the Sechelt model may
not be applicable to other aboriginal peoples, for example, a more
traditional band, with a weak economic base, located some distance
from an urban area. We concur with David Hawkes' observation:

What is clear is that no single approach or model will meet the needs
or aspirations of all aboriginal people. A "universal formula" is doomed
to failure.3

We believe that each native community will have to determine for
itself what form of self-governance it wishes. It is our hope that this
chapter, which describes, analyzes and evaluates the Sechelt's
model of self-government, will contribute to the development of un-
derstanding and dialogue and the furtherance of native self-
governance in Canada.

This chapter is organized into seven parts. After the introduc-
tion, section two provides essential context for a discussion of the
Sechelt model. It examines aboriginal issues in British Columbia,
the unique nature and situation of the Sechelts and their quest for
local self-government. It also outlines the objectives of the key par-
ticipants; the band, the Government of Canada and the province.
The third section depicts the legislative framework for Sechelt self-
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government. Section four analyzes the political and administrative
structure of the Sechelt model, and section five describes the func-
tioning of the Sechelt model in terms of federal and provincial fiscal
relations, the provision of services, and land and resource issues.
Section six examines the implications of the Sechelt model for the
Sechelt Band, the Government of Canada, the Province of British
Columbia, local governments and other Indian bands. Section seven
provides the conclusion.

NATIVE ISSUES IN BRITISH COLUMBIA, THE
SECHELT AND SELF-GOVERNMENT

Introduction

The Sechelt Indian self-government model represents a unique
response to the desires of a particular Indian band for increased
autonomy. In order to appreciate the model, it is vital to understand
the context in which it was developed, as well as the unique features
and situation of the Sechelts. While the development of the model
was spearheaded by the band itself, implementation required action
by both federal and provincial governments. Clearly, in order for
it to be successfully implemented, it had to be well adapted to its
context. This section studies the current aboriginal issues in British
Columbia, examines the unique characteristics and situation of the
Sechelt people and draws these threads together by considering the
objectives of the Sechelt band, the federal government and the prov-
ince in pursuing self-governance for the Sechelts.

Native Issues in British Columbia

British Columbia has been engaged for many years in a debate
with the native community in two areas: native/provincial/local gov-
ernment fiscal relations and aboriginal self-government. Provincial
objectives in each of the two areas have established constraints and
created opportunities for the development of self-government for
the Sechelts. However, on balance, a combination of these have cre-
ated a magnificent opportunity for the Sechelts to achieve a form
of self-government which is well adapted to their unique situation.
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The Native Presence

Native people are a significant component of the province's pop-
ulation base, social life and political culture. The native population
in British Columbia, approximately 93,000 persons, is second only
to Ontario's in size. It comprises approximately three per cent of
the provincial population a percentage exceeded only by Manitoba
and Saskatchewan. The native population is made up of approx-
imately 194 Indian bands occupying some 1,628 reserves located
in all parts of the province but concentrated in the southwest, along
the coast and along the major river systems.4 In comparison to other
provinces, more of the native population is urbanized and resides
in close proximity to urban areas. This spatial pattern has led to
a unique set of service relationships and political problems.

Native/Provincial/Local Fiscal Relationships

The provision of local services and the recovery of costs are con-
tentious issues in British Columbia between Indian bands, the pro-
vincial government and local government. The large number of
bands and their relatively small size make it difficult for all but the
largest to provide a full range of services for themselves. Conse-
quently, bands have either joined in co-operative arrangements with
other bands or the non-native community to provide services.5 The
latter arrangement has been facilitated by the dose spatial proximity
of the native and non-native communities. Over the years a complex
pattern of inter-dependent services has developed between the In-
dian bands, local government and the province.6 In some cases In-
dian reserves have actually been incorporated within municipal
boundaries; 26 municipalities have some 45 Indian reserves within
their boundaries. More commonly, services are provided to bands
by local governments on a service contract basis.

While these arrangements have been of practical advantage they
have also been contentious.7 From the province's perspective, the
primary source of conflict has been non-Indian occupiers of band
lands. In a highly urbanized province, it is inevitable that urban
development will spill over municipal boundaries onto Indian lands.
British Columbia has jealously guarded provincial and local gov-
ernment prerogatives to levy property taxes on non-Indian occu-
piers of band lands, while respecting the non-taxability of Indians
on band lands. It argues that all real property owners in the prov-
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ince should be treated the same and be subjected to general tax-
ation. The Indian bands, in turn, see the imposition of provincial
taxes as an intrusion into federal or Indian jurisdiction. Moreover,
Indian bands argue that non-Indian occupiers pay for services they
do not receive, that they have no influence over the level of services
provided, yet must make the required payment. Bands have
achieved full taxing authority over reserve lands through Bill C115.
They have also attempted to remove external taxation. In some
cases, Indian bands have argued that they lack access to the full
benefits of provincial financial programs, particularly those directed
at local government.

Over the years the province and Indian bands have attempted
to find solutions to these problems. In the late 1960s the province
amended the Municipal Act, to enable Indian reserves to incorporate
as "Indian municipalities." The province's intent was to create the
opportunity for Indians to enjoy the benefits of municipalization
without jeopardizing their special federal status, in particular, the
federal responsibility for their land. To date, no Indian band has
chosen to embark on this path, although in 1972, the Cape Mudge
Band voted 71 per cent in favour of incorporation. The statutory re-
quirement for success was 75 per cent at that time. Indians generally
were fearful of losing their special relationship with the federal gov-
ernment.8 Also, many were fearful that a "public government"
could lead to political domination of Indians by non-Indians.

In the early 1980s, the province was involved with the Govern-
ment of Canada and Indian organizations in the Tripartite Local
Government Committee which examined Indian government in
British Columbia. The report of the committee suggested a number
of alternate approaches to the resolution of outstanding problems,
including tax revenue sharing, a local services commission and full
local government status.9 While there was no immediate result from
the work of the committee, it was significant in that the Sechelts
participated directly in the committee and strongly influenced the
recommendations, in particular, the full local government status op-
tion. More recently a series of "Indian Issues Forums," sponsored
by the Union of British Columbia Municipalities, has attempted to
develop a better understanding of native issues as they relate to local
government.10

Attempts to solve native/provincial fiscal and servicing problems
have usually focused on solutions rooted in local government as
opposed to Indian government institutions. This is not surprising
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because the natural tendency of provincial governments will be to
focus on familiar solutions which will dominate the province's per-
ception of both the larger issue of Indian self-governance and the
particular issue of self-governance for the Sechelt. However,
municipal-type solutions have been resisted, for the most part, by
Indian bands.

Native Land Claims

The second major issue which provides a critical context for the
discussion of Sechelt self-governance, is aboriginal land claims. The
dominance of this issue in the province is a consequence of the fact
that the federal government did not negotiate treaties with aborig-
inal peoples, except on Vancouver Island and a portion of north-
eastern British Columbia.n The issue was brought to a head by the
1973 Calder case, in which the judges of the Supreme Court of
Canada split evenly on whether the aboriginal title continued to
exist. The result was a federal policy statement advocating nego-
tiated settlement of land claims in non-treaty areas.

Since 1984, the Government of Canada has accepted 18 compre-
hensive land claims in British Columbia while a further 11 claims
are under review or are expected to be filed.12 These claims are
based on aboriginal use that the claimants state has never been ex-
tinguished. The federal government has accepted these claims but,
as a condition of their acceptance, insists that the province also ne-
gotiate and provide a land base. The province has refused to do this,
partly because of the fear of the consequences: 260 of the 360 million
square miles in the province are under some type of comprehensive
claim. The question of aboriginal title is now before the courts with
the Gitskan-Wet'suewet'en. Also, the province's position has con-
sistently been that aboriginal title does not exist; if it did, it was
extinguished; and if not extinguished, it is a federal responsibility
pursuant to the Terms of the Union and the Constitution Act, 1867.13

Clearly, the aboriginal land claims issue has an importance and
prominence in British Columbia unlike any other province. It pro-
vides a back-drop for the discussion of all native issues in the prov-
ince; it places the province in contention with the Government of
Canada and the native Indian leadership; and it has placed pressure
on the provincial government to substantiate its good will towards
native people and to demonstrate its commitment to resolving out-
standing grievances of native peoples.

302



Federal/Provincial Responsibility and the Sechelt

Native Self-Governance

Section 37 of the Constitution Act, 1982, indicates that a consti-
tutional conference will be convened by the Prime Minister to con-
sider matters that directly affect aboriginal peoples, including the
identification and definition of their rights. At the first conference
in 1984, the federal government proposed the constitutional en-
trenchment of the aboriginal "right to self-governing institutions."
However, British Columbia and five other provinces rejected con-
stitutional entrenchment. The British Columbia government argued
that natives within the province could achieve self-government by
becoming regular provincial municipalities.14

The British Columbia government has continued to reject con-
stitutional entrenchment to the right of self-government. The major
concern has been the lack of definition of the concept, and an ab-
sence of a thorough analysis of its implications. A further fear of
the province was that it would create a third level of government.
Nonetheless, the provincial government has indicated its willing-
ness to deal with individual Indian bands on suitable self-
governance arrangements.

The Sechelt Indian Band

The Sechelt model of self-governance can only be understood
in the context of the particular situation of the Sechelt. The favorable
location of the band lands, the demographic mix on band lands,
the cultural characteristics of the Sechelt people and the strong ec-
onomic base of the band have together resulted in a particular model
of self-governance. Although the Sechelt model is well adapted to
the particular circumstances of a unique Indian band, it may not
be the perfect model for bands with different circumstances. This
section explores the band and its environment.

Location

The Sechelt band is located on the Sechelt Peninsula, approxi-
mately 58 kilometres (36 miles) by road and ferry from Vancouver
(Figure 1). Sechelt is a native word denoting "place of shelter from
the sea." The band's tribal base, the former Sechelt Indian Reserve
No. 2, is located at the head of Sechelt Inlet immediately adjacent
to the primary non-native community, the District of Sechelt which
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has a population of 4,900 (Figure 2). The band has extensive land
holdings comprising 32 former reserves totalling 1,000 hectares, or
2,532 acres, scattered throughout the region (Figure 3). The majority
of the lands are located within the Sunshine Coast Regional District,
a region which is physically attractive, and possesses a moderate
climate with considerably more sunshine and less rainfall than Van-
couver. One site is located in the adjacent Powell River Regional Dis-
trict. As a consequence of the location and environment, the Sun-
shine Coast attracts considerable development, particularly to ac-
commodate retired people, second home owners and recreation
development.

People

The Sechelt band is of the Coast Salish ethnic division and the
Sechelt linguistic division; it comprises part of the northwest coast
cultural complex, typified by totem poles and the potlatch. The cur-
rent population of the band is about 700 persons, of which 568 live
on Sechelt lands. In 1986, these lands were also home to about 500
non-Indians, making a total population of 1,000 living on Sechelt
lands. The fact that non-Indian occupiers are such a predominant
proportion of the population on the Sechelt band lands has signi-
ficance for the political structure of the band today, and in the future;
the non-Indian population is anticipated to grow significantly as
land is developed. The Sechelts are socially, economically and po-
litically well integrated into the surrounding community.

Economy

The Sechelts have a thriving band economy particularly in com-
parison to other bands in the province. Band enterprises play a pre-
dominant role in this prosperity. Possessing a rich land and resource
base, the band is engaged in land development; specialty forest
products manufacturing; gravel extraction; forestry; aquaculture;
and also has a controlling interest in a commuter airline, Thunder-
bird Air. A marina/hotel complex and condominiums are planned.
In addition, there are beginnings of individual enterprise. Finally,
these lands offer a high level of off-band employment.
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Objectives in the Pursuit of Self-Governance

The Sechelt self-government model, which ultimately manifested
itself in both a federal and provincial statute, can only be under-
stood in the context of the objectives of three parties: the Sechelt
band; the Government of Canada; and the Province of British
Columbia. The Sechelt band took the initiative and pushed dili-
gently for self-governance over a 15-year span. Intense negotiations
between the three parties, from 1983 to 1988, led to substantial con-
clusions. The success of these discussions was a consequence of
a commitment by all parties to a favourable outcome.

Sechelt Objectives

The primary motivating factor for the Sechelt in seeking self-
governance, has been the frustration they experienced in developing
band lands. They felt crippled by the restrictions of the Indian Act
and the lack of direct control over band lands. The band had
achieved the maximum authority or autonomy within the context
of the Indian Act. Nonetheless, the Sechelts saw the solution to their
problems in autonomous band government, totally in control of its
land base. While the band was supportive of the efforts of the na-
tional aboriginal leadership to achieve constitutional entrenchment
of the rights to self-government, they did not want to wait for the
conclusion of the First Ministers' Conferences on the Constitution
mandated by the Constitution Act, 1982. Consequently, they nego-
tiated directly with the federal and provincial governments to
achieve a legislated form of self-government.

Moreover, the Sechelts had a unique objective in the pursuit of
self-governance rooted in their particular local history. Former Chief
Stanley Dixon described his objective as: "the acceptance of respon-
sibility for our community's well-being to increase both community
and individual opportunity, to work with our neighbour commu-
nities to improve the quality of life for all citizens."15 The Sechelts
wished to achieve self-governance within the fabric of the larger
society at the local, regional and provincial scales. In other words,
they wanted the benefits of integration into the local, regional and
provincial system, without jeopardizing their own independent sta-
tus, their special relationship with the federal government, or gains
that might be realized at a later date through settlement of aborig-
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inal land claims or constitutional entrenchment of the right to self-
government.

Over a 15-year period, the Sechelts participated actively in a
number of forums pursuing their particular model of self-
governance. The full local government status alternative of the Tri-
partite Local Government Committee was largely the product of
Sechelt participation; Chief Gilbert Joe and Graham Allan, legal ad-
visor, were members of the committee. Failure to achieve substan-
tive changes, as a result of the work of the committee, led the
Sechelts to seek solutions in federal forums. Although the Sechelts
made a major submission to the Penner Committee,16 they were not
successful until there was a dramatic shift in federal objectives in
pursuit of self-governance.

Federal Government Objectives

The federal government's objectives, with respect to the Sechelt,
reflect a larger policy agenda to embrace Indian self-government.
The present government has built upon the overall thrust of the
Penner Report, in an attempt to create a new relationship between
Indian First Nations and the federal government.17 The federal gov-
ernment has supported efforts to entrench local self-government
in the Constitution. Simultaneously, however, it has attempted to
establish the meaning of self-government through practical exper-
imentation at the local level. Inherent in this approach, appears to
be a belief that self-government is a local event with different mean-
ings for different communities. Consequently, they felt that at-
tempts at self-government have to be flexible in order to recognize
the diverse needs, traditions and cultures of native people.18

The federal government articulated their philosophy in the Policy
Statement on Indian Self-Government in Canada, issued in April 1986.
This statement placed the emphasis on measured approaches to
self-government, based on community by community negotiation:

I want to emphasize that those communities which do not feel ready
to move toward greater self-government need not feel under pressure
to do so. In the end it will be up to each of Canada's Indian commu-
nities to decide whether or not it wishes to undertake the journey. We
will help those which wish to move towards self-government but will
continue to provide services, as we have in the past, for those which
are not yet ready to change.19
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With the Sechelts, the federal government saw an opportunity
to respond to a community which had a clear idea of the form of
self-governance it wanted, and which was quite prepared to move
quickly towards a maximum degree of autonomy. In this respect
the Sechelts provided a concrete opportunity to demonstrate the
government's self-government policy. The minister was careful to
caution that "The Sechelt proposal reflects that community's aspi-
rations; it is not a model for others."20

Provincial Government Objectives

The province's objectives in facilitating local self-government for
the Sechelts, were in direct relationship to the stance it was taking
on native/provincial fiscal relations, native land claims and the ques-
tion of constitutional entrenchment of the right to self-governance.
The Sechelts provided the province with an opportunity to dem-
onstrate, at the band level, what it was attempting to achieve in its
overall provincial policy. Specifically, it wished to demonstrate that
self-governance could be achieved without the necessity of consti-
tutional entrenchment. Moreover, it has seen the Sechelts as a model
that can form the basis for self-government proposals and initiatives
from other bands across the province. It is also clear that a provincial
objective was to set a precedent for resolving native grievances
through self-government, rather than through the framework of
comprehensive land claims settlements. The province's objective
was to signal to other bands its willingness to discuss self-
government rather than land claims.

Finally, it was the province's objective, that the Sechelt Indian
self-government be integrated within the provincial system of local
government and property taxation. The government explicitly
sought to avoid creation of a third level of government, with a sep-
arate constitutional status derived from the federal government. It
sought instead a municipal or local form of self-governance for In-
dian bands. This would mean that Indian bands would receive the
benefits that municipalities in the province would normally receive,
while being under the supervision of provincial statutes, in partic-
ular the Municipal Act. As we shall see, the province pursued this
objective even though it lacked the full constitutional authority to
see it fully realized.
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THE LEGISLATIVE FRAMEWORK FOR SECHELT
SELF-GOVERNMENT

The legislative structure of the Sechelt Indian government is il-
lustrated in Figure 4. This section dissects this legislative framework
into its three most significant components: the Sechelt Indian Band
Self-Government Act (Canada); the Sechelt Indian Government District
Enabling Act (British Columbia) and ancillary legislation; and the
Sechelt Band Constitution. The purpose is to demonstrate the com-
plex constitutional interrelationships which lie behind the Sechelt
model, and explore its unique constitutional nature.

Figure 4
Legislative Structure of Sechelt Indian Self-Government
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Sechelt Indian Band Self-Government Act (Canada)

The cornerstone of the Sechelt model is the Sechelt Indian Band
Self-Government Act, which was given Royal Assent on June 17,
1986. In this Act, the Government of Canada has exercised its ex-
clusive jurisdiction under s.91(24) of the Constitution Act, 1867 for
"Indians, and lands reserved for the Indians." The Sechelt Indian
Band Self-Government Act is an enabling statute: it creates the Sechelt
Band and its form of self-government, and delegates authority and
responsibilities to that end. The purpose of the Act is to "enable
the Sechelt Indian Band to exercise and maintain self-government
on Sechelt lands, and to obtain control over and the administration
of the resources and services available to its members." The Act es-
tablishes the Sechelt Indian Band as the primary government body
on Sechelt lands [s.5(l)]. It specfies that the powers and duties of
the band are to be carried out in accordance with a band consti-
tution, the contents of which are specified and which must be ap-
proved by referendum of the band and the federal Cabinet. The Act
provides for a further transfer of band powers to a quasi-local gov-
ernment body, the Sechelt Indian Government District, but only if
the transfer is approved by a referendum of the band, and only if
the Legislature of British Columbia has passed legislation relating
to the District. This, as we shall see, is in deference to provincial
responsibilities in the fields of local government, property and civil
rights.

The federal statute effectively removes the Sechelt Band from the
purview of the Indian Act. According to s.35(l), the Indian Act ap-
plies, except to the extent that it conflicts with the Sechelt Indian Band
Self-Government Act, the constitution of the band, or a law of the
band. In other words, if the band wishes, it can override the Indian
Act. In addition, the federal Cabinet may specify that portions of
the Indian Act do not apply. Clearly, the intent is to create every op-
portunity for the Sechelt to operate with a high degree of local au-
tonomy and minimal federal intervention. Federal controls on the
band are largely restricted to approving the constitution, establish-
ing rules for referenda, and approving procedures relating to the
transfer of lands from the federal government to the band. None-
theless, the Sechelt Indian Band is a federal creature; s.37 indicates
that "all federal laws of general application in force in Canada are
applicable to the band, its members and its lands." Consequently,
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while the band has an unprecedented degree of local autonomy it
most emphatically is not fully autonomous.

The Sechelt Indian Band Self-Government Act gives the Sechelts ef-
fective control of Sechelt lands. All lands which were previously
Indian reserves, held in trust by the federal government, are trans-
ferred to the Sechelt band "for the use and benefit of the band and
its members." These lands cease to be "Indian reserves" and become
band lands. The band has the full power to dispose of band lands,
provided that it is done within the context of rules established in
the band constitution. This solidifies band control of one of the crit-
ical economic strengths of the Sechelts, its considerable land base,
and further reinforces the political and administrative autonomy
of the band. Moreover, the statute authorizes band registration of
estates or interests in Sechelt lands, and for that purpose the band
may make any laws of British Columbia applicable to those lands.
Nonetheless, s.31 of the Act indicates that band lands remain "In-
dian lands" within the meaning of s.91 of the Constitution Act, 1867.
As we shall see, this is of critical importance when considering the
province's role with respect to Sechelt Band lands.

Section 33 of the Sechelt Indian Band Self-Government Act provides
an additional degree of financial independence for the band. It en-
ables the Minister of Indian and Northern Affairs, with permission
of Cabinet, to enter into agreements with the Sechelt Band to fa-
cilitate the provision of grants. This section gives the band and the
federal government the flexibility to negotiate block grant funding
for the Indian band, providing the band with unprecedented bud-
getary flexibility, which should contribute to the achievement of the
benefits of fiscal federalism.21 Consistent with the principles of fiscal
federalism, an autonomous band will receive a fair share of federal
fiscal resources while having a maximum degree of freedom to al-
locate its monies where it sees fit. In this way, the services provided
by the band can more closely match the needs and desires of band
members.

In conclusion, the Sechelt Indian Band Self-Government Act provides
the legislative framework for the exercise of self-government by the
Sechelt Band. In this respect, it falls short of the Penner Committee's
ultimate recommendation of "constitutional entrenchment," but is
consistent with the committee's evolutionary approach to the
achievement of self-government.22 The Sechelts statute explicitly
states that "nothing in this Act shall be construed so as to abrogate
or derogate from any existing aboriginal or treaty rights of the
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members of the Sechelt Indian band, or any aboriginal peoples of
Canada, under section 37 of the Constitution Act, 1982" The signi-
ficance of this section is two-fold. On one hand, the Sechelt Band
and all other bands are free to pursue aboriginal land claims with-
out prejudice. The Sechelts have submitted a comprehensive land
claim as well as seven specific land claims. On the other hand, the
Sechelt Band's choice of self-government will not detract from the
efforts of aboriginals at large to achieve constitutional entrenchment
of aboriginal rights to self-government through the constitutional
process mandated by s.37 of the Constitution Act, 1982.

The Sechelt Indian Band Constitution

The band constitution is the primary legislative instrument of
the Sechelt Band. The federal statute sets out the substantive ele-
ments of the constitution, and the process for adopting and amend-
ing the band constitution. Substantively, the provision for the band
to develop and maintain its own constitution differs greatly from
the Indian Act, where the organization of band government is highly
prescribed and uniform.23 The concept of a constitution provides
the Sechelt Band with considerable latitude in determining how it
is to be governed. Although the constitution is a delegated authority
from the federal Parliament, it also expresses the will of the local
people; the constitution must be developed by the band and ratified
by a band referendum.

The functions of the Sechelt Band constitution are set out in s.10
of the federal statute, and are summarized in Figure 5. Many of
these elements—for example, procedures, financial accountability
measures and the specifics of tenures and elections—are common
to conventional constitutions of parliamentary democracies, or of
local governments. More interesting, from the native perspective,
are the powers to establish a membership code and to establish
rules and procedures to be followed, in respect of the disposition
of rights and interests in Sechelt lands. These two elements go to
the heart of native self-government. The ability to establish a mem-
bership code means that band members can define themselves in
tribal terms, while the ability to control the disposition of Sechelt
lands means that the land and resource base, which form the foun-
dation of the band economy, are under effective local control. The
only constraints set out in the legislation are that the constitution
reflect the matters set out in the statute. In addition, the rights of
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Figure 5

Functions of the Sechelt Indian Band Constitution

• establishes composition of band council, term of office, tenure of members
and election procedures;

• establishes band council procedures;

• provides for financial accountability of the council to band members includ-
ing audits and reports;

• mandates a membership code;

• establishes rules for referenda;

• establishes rules and procedures for disposition, rights and interests in Se-
chelt lands;

• sets out legislative powers of the council selected amongst a set of general
powers contained in the statute;

• provides for other matters relating to the government of the band.

Source: Sechelt Indian Band Self-Government Act, s.W and 2.11

Indians who were members of the Sechelt Band prior to the estab-
lishment of the membership code, are protected; they are declared
members of the band.

The band constitution was adopted by band referendum on Sep-
tember 26, 1986, and in turn, was approved by the federal Cabinet.
The constitution is a flexible and powerful instrument for the Se-
chelts. It provides them with the opportunity to choose collectively
how to define themselves, govern themselves and manage their re-
sources. This can be done with minimal interference from the fed-
eral government. Moreover, the band constitution can be a signif-
icant constraint on provincial actions. Significantly, the legislative
actions of the band under its constitution are laws, not by-laws. Fur-
thermore, these laws have the status of federal laws.

The Sechelt Indian Government District Enabling Act
(British Columbia)

The Sechelt Indian Government District Enabling Act, proclaimed
on July 23, 1987, is a companion piece of legislation to the federal
Sechelt Indian Band Self-Government Act, but considerably more mod-
est in scope; while the federal statute has 61 sections running eight
pages, the provincial statute is a modest eight sections, covering
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three pages. In enacting this statute, the province is exercising its
exclusive powers granted under the Constitution Act, 1867. These
are, specifically: s.92(2), direct taxation; s.92(8), municipal institu-
tions; and s.92(13), property and civil rights. However, provincial
powers with respect to the Sechelt Indian Band are relatively lim-
ited. Nonetheless, the provincial statute is significant for a number
of reasons: it recognizes the Sechelt Indian Government District;
it clarifies provincial powers with respect to the Sechelts; it estab-
lishes an appointed advisory council; it ensures that provincial laws
apply; it confers provincial benefits on the band; it suspends direct
provincial property taxation; and it enables the delegation of pro-
vincial responsibilities to the band. Each is considered below.

The primary purpose of the provincial statute is to recognize the
federally mandated government, the Sechelt Indian Government
District, which "shall have jurisdiction over all Sechelt lands." This
is a significant provincial action because the Indian Government
District has jurisdiction over non-band occupiers of Indian lands,
as well as band members. Traditionally, the Province of British
Columbia has recognized federal jurisdiction over Indians and
Indian lands. However, it has consistently maintained its authority
over non-Indians and non-Indian occupiers of Indian lands. It is
significant that the federal statute provides that the federal Cabinet
cannot declare sections of the Act relating to the District in force,
or transfer powers, duties or functions of the band or council to the
District, unless the Legislature of British Columbia has passed leg-
islation respecting the District, and the legislation is in force. In ef-
fect, the Government of Canada is asking the provincial legislature
to assent to the creation of the Sechelt Indian Government District,
to the transfer of municipal type powers to the District, and to
granting jurisdiction over all Sechelt lands to the District. Clearly,
the federal government was reluctant to embark on such a signif-
icant venture without the consent of British Columbia. This is un-
derstandable given that the federal statute deals with laws for non-
Indians, and creates a quasi-local government jurisdiction.

The Province of British Columbia deferred to the interests of the
Sechelt Band and the Government of Canada. The Sechelt Indian
Government District Enabling Act enables the provincial Cabinet to
recognize the district council as the governing body of the Sechelt
Indian Government District. This was done by a Proclamation is-
sued July 23,1987. By these actions, the province has accepted the
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creation of the Indian Government District, and its jurisdiction over
all Indian lands.

The second purpose of the Sechelt Indian Government District En-
abling Act is to clarify matters of provincial jurisdiction with respect
to the Sechelt Band. Section 1(2) of the provincial statute indicates
that "Nothing in this Act shall be construed as a conferral on or
authorizing the conferral on the District Council or the Advisory
Council of legislative powers." This is because it is only the federal
statute, the Sechelt Indian Band Self-Government Act, which can ac-
complish this. Section 3 of the provincial statute provides further
clarification of the role of the province with respect to the Sechelts.
It indicates that where the district council enacts laws or by-laws
that a municipality has the power to enact under a provincial stat-
ute, these by-laws shall, for the purpose of the Sechelt Indian Gov-
ernment District Enabling Act, be deemed to have been enacted under
the authority of that provincial statute. In other words, the Sechelt
Indian Government District is free to use provincial statutes such
as the Municipal Act, and this use is recognized by the province.
However, this does not mean that the Sechelt Indian Government
District is compelled to follow the Municipal Act. On the contrary,
the Sechelt Band, to a large extent, is free to choose from a menu
of provincial statutes, and adopt them for its own purposes.

These observations on the provincial statute can be confirmed
by re-examining the companion federal statute. Section 14(3) of the
Sechelt Indian Band Self-Government Act enables the band to adopt
any law of British Columbia as its own law, if its constitution au-
thorizes the band to make laws in relation to the subject matter of
those laws. Furthermore, s. 15 and s.22 of that Act indicate that the
band council and the district council, respectively, may exercise any
power granted to it by a provincial statute. Finally, and most crit-
ically, s.38 of the federal statute indicates that: "Laws of general ap-
plication of British Columbia apply to or are in respect of the mem-
bers of the band except to the extent that those laws are inconsistent
with the terms of any treaty, this or any other Act of Parliament,
the constitution of the Band or a law of the Band." In conclusion,
the band and the Indian Government District have a maximum de-
gree of autonomy from the provincial government consistent with
their federal status but there are opportunities in taking advantage
of provincial statutes.

A third function of the provincial statute is to provide for the cre-
ation of an advisory council, the roles and functions of which are
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discussed in more detail below. The significance of the council in
the legislative framework is its provincial genesis; it is created by
provincial statute, is appointed initially by the provincial Cabinet,
and is subsequently elected under rules established by that Cabinet.
The advisory council is the province's window on the Sechelt Indian
Government District, and the primary mechanism for the non-
Indian occupiers of Sechelt lands to participate directly in the affairs
of the District. Consequently, it is a fundamental mechanism for
protecting provincial interests in the Sechelt Indian Government
District.

Another function of the provincial statute is to create the pos-
sibility for quid pro quo financial arrangements. It provides the op-
portunity for the District to participate in the benefits that are nor-
mally available to all municipalities in the province. This responds
to a major objective of the province and a history of complaints by
Indian bands in the province that they do not receive the full benefit
of provincial programs. Section 4 enables the province to provide
the District with provincial benefits associated with full municipal
status. More critically, this section explicitly recognizes the Sechelt
Indian Government District as a municipality, not unlike other mu-
nicipalities in the province, at least in terms of receiving the benefits
of being a municipality. As we have already seen, the direct pro-
vincial jurisdiction over the Sechelt Indian Government District is
largely lacking, but s.4 means that the province will treat Sechelt
as a "municipality," even though this is a municipality of quite a
different order than the conventional municipality in the province.
Nonetheless, the provincial statute provides the province with con-
siderable leverage; the province can specify requirements to be met
by the district council in order to be entitled to, or eligible for, the
benefits of provincial municipal programs. In fact, this becomes the
basis for implementation of a series of quid pro quo financial arrange-
ments between the province and the band.

In addition, the provincial statute provides the opportunity for
the provincial Cabinet to suspend the provincial property taxes on
non-Indian occupiers of band lands. Consequently, a perennial ir-
ritant to the Sechelts is removed. In theory, the province's concession
in this area provides the band with complete freedom to raise all
property taxes on the Sechelt lands in order to provide local services
to band members and non-Indian occupiers. However, in practice
this concession allowed for negotiation of an appropriate fiscal re-
gime between the band and the province.
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The final feature of the legislation is its 20-year life span; the Act
is repealed on June 30, 2006, unless a referendum of the band and
the provincial Cabinet approve a continuation of the Act. Clearly,
this clause commits the province and the band to review and ev-
aluate the legislation after the benefit of 20 years of experience. In
this sense, the province's legislation is experimental. In particular,
this gives the Province the opportunity to consider whether the in-
terests of non-Indian occupiers are being well looked after.

In conclusion, the Sechelt Indian Government District Enabling Act
lays bare the provincial context for the Sechelts to exercise self-
government. It is clear that the District is a federal creature created
by federal statute; the province's role with respect to the district is
limited since it explicitly concedes federal jurisdiction over Indians
and non-Indians. However, the provincial statute does provide the
opportunity for the province to treat the District as a conventional
municipality, as if it were created under the provincial statute, and
to confer the benefits on the Sechelts that would normally accrue
to such a municipality. In turn, this creates the opportunity for ne-
gotiation of quid pro quo fiscal arrangements.

Other Provincial Enabling Legislation

Implementation of the Sechelt self-government model required
the provincial legislature to adopt two other pieces of legislation:
The Land Title Amendment Act, 1988 and the Sechelt Indian Government
District Home Owner Grant Act.

The Land Title Amendment Act, 1988 is a complex, technical
amendment to the Land Title Act. It provides for the registration un-
der the Land Title Act of the title to Indian lands held by or granted
in fee simple. While initiated to facilitate the achievement of self-
governance for the Sechelts, it is not specifically referenced to them.
In fact, the legislation could be used by any other band in the prov-
ince that wishes to gain access to the Torrens land registration sys-
tem.

The Sechelts wanted the opportunity to place title to lands leased
to non-Indian occupiers, within the provincial land registry system
in order to give security to lessees of Indian lands, thereby facil-
itating necessary financing. At present, it is difficult for an Indian
band, an Indian or a non-Indian leasing Indian land, to borrow from
a bank, using the security of the land. As a consequence of
this amendment, Sechelt Band lands will be more marketable.
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Furthermore, it will contribute to the increase in the value of Sechelt
lands, thereby strengthening the economic base of the community.

It is the intent of the Sechelt Band that only leased band lands
be registered in the provincial system, and although the leased
lands are within the provincial system, they still are Indian lands
pursuant to the Constitution Act, 1867. The band has been brought
into the provincial system for a specific purpose with no loss of au-
tonomy or status.

The Sechelt Indian Government District Home Owner Grant Act is
a relatively simple piece of legislation, making members of the
Sechelt Indian Band eligible for the provincial Home Owner Grant.
Although this grant is provided to all homeowners in the province,
typically, Indians living on reserves do not qualify for it while non-
Indian occupiers of band lands do. This statute ensures that Indian
and non-Indians residing on Sechelt band lands, each qualify for
the Home Owner Grant.

Conclusion

The Sechelt Indian Band self-governance model represents a
unique achievement for the Sechelts. It gives them almost complete
political and administrative autonomy, freedom from the scrutiny
of the Indian Act, control of band lands, considerable financial in-
dependence and their own band constitution. At the same time,
the achievement of this model has been accomplished with the ac-
quiescence, and, in fact, the active participation of the provincial
government. The resulting legislative structure is a complex mixture
of federal, provincial and band legislative instruments which mirror
the complex constitutional status of native people in Canada.

THE POLITICAL AND ADMINISTRATIVE
STRUCTURE OF SECHELT SELF-GOVERNMENT

The political and administrative structure of Sechelt self-
government is established in the Sechelt Indian Band Self- Government
Act (Canada) and the Sechelt Local Government District Enabling Act
(British Columbia). The structure, illustrated in Figure 6, has four
components: the two federally mandated institutions, the Sechelt
Indian Band and the Sechelt Indian Government District, are
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Figure 6

Political and Administrative Structure of Sechelt Self-Governance

predominant. Each is an autonomous legal entity with a broad
range of corporate powers. The governing body of the Sechelt In-
dian Band, the Sechelt Indian Band Council, can exercise a broad
reach of legislative powers but at the same time, a process is estab-
lished whereby the band can transfer these powers to the district
council. This creates the possibility for an effective division of pow-
ers between what could be described as a "band government" and
"local government/' In turn the province, through the Sechelt Indian
Government District Act, solidifies the local government component
by providing for an advisory council to the district council and en-
abling the District to be a member of the Sunshine Coast Regional
District.

The Sechelt Indian Band

The Sechelt Indian Band Self-Government Act establishes the Sechelt
Indian Band as an independent, autonomous body, replacing the
Indian Act band. It has "the capacity, rights, powers and privileges

321



Aboriginal Peoples and Government Responsibility

of a natural person." This resolves a serious problem that inhibited
the development of acceptable contractual relationships between lo-
cal government, non-Indians and Indian bands; the Indian band,
in the eyes of the common law, is not a legal entity. The Sechelt In-
dian Band Council is declared to be the governing body of the band.
Band council members are elected according to the band constitu-
tion which indicates that council ers must be band members and
that only band members can vote.

The band council's powers encompass matters which are com-
monly thought to be federal, provincial and municipal responsibil-
ities (Figure 7). In fact, a similar but not identical, melange of pow-
ers exists in the Indian Act. One crucial difference relates to the ad-
dition of several critical powers relating to the devolution of real
property of band members on Sechelt lands, taxation of occupants

Figure 7

Legislative Powers Potentially Exercisable by the Sechelt Band Council

1. access to and residence on Sechelt lands
2. zoning and land use
3. expropriation of lands for community purposes
4. building regulation
5. assessment and taxation
6. administration of band lands
7. education
8. social and welfare services
9. health

10. preservation and management of natural resources
11. management of fish and wildlife
12. public order and safety
13. road construction, maintenance and regulation
14. regulation of businesses and professions
15. liquor regulation
16. imposition of fines
17. devolution of band lands
18. financial administration
19. conduct of band elections/referendum
20. creation of administrative bodies
21. matters related to good government
22. power to adopt any law of the Province of B.C. as its own law
23. exercise any power assigned to it by the province
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of band lands, and expropriation powers. A further critical differ-
ence is that all of these powers can be exercised with virtually no
federal discretion. In addition, both the federal and provincial stat-
utes enable the Sechelts to exercise any legislative power granted
to it by, or pursuant, to an Act of the provincial legislature.

At first glance the powers of the Sechelt Band Council seem to
intrude into provincial jurisdiction. However, where there are con-
flicts, it is apparent that these already exist because the Indian Act
deals with these subjects using as its authority s. 91(24) of the Con-
stitution Act, 1867. The areas where the authority of the province
and Indian Act presently overlap include education, health services,
preservation of natural resources, management of fish and game,
laws regarding public order and safety control of intoxicants and
taxation powers. Social and welfare services are not specifically
mentioned in the Indian Act but are covered by a federal-provincial
agreement and, in some cases, the province delegates responsibility
for child welfare to Indian bands.

The federal statute establishes a process whereby the federal Cab-
inet can transfer any powers, duties or functions of the band coun-
cil, under the Sechelt Indian Band Self-Government Act, to the Sechelt
Indian Government District. Significantly, the federal statute does
not permit the transfer of two important powers to the District: con-
trol of membership in the band; and authority for the disposition
of the rights and interests in Sechelt lands. Clearly, this is because
these are inviolate rights and responsibilities of the Indian band
which should not be transferred to a quasi-local government entity.
Moreover, with respect to those powers that can be transferred, any
transfers are subject to two conditions: a band referendum must
be held; and the Legislature of British Columbia must pass legis-
lation respecting the transfer of the powers to the District.

Sechelt Indian Government District

The proclamation of the Sechelt Indian Government District En-
abling Act (British Columbia) on July 23, 1987 was followed by a Se-
chelt Band referendum on March 5,1988, overwhelmingly approv-
ing the transfer of certain powers of the Sechelt Band Council to
the district council; the vote was 94 per cent in favour. Subsequently,
on March 17, 1988, the federal Cabinet passed an order declaring
the provisions of the Sechelt Indian Band Self-Government Act relating
to the District in force, and transferring a set of powers of the band

323



Aboriginal Peoples and Government Responsibility

council to the district council. This in effect solidified the two most
critical governing components of the Sechelt model.

The Sechelt Indian Government District has jurisdiction over all
Sechelt lands, which include both Indian and non-Indian occupied
lands. Like the Sechelt Indian Band, the District is an autonomous
corporate entity with a full range of corporate powers. However,
the district council consists of the members of the council of the
Sechelt Indian Band. Consequently, the rules for election are the
rules that govern the band council elections. Specifically, non-Indian
occupiers of band lands cannot vote in elections, or hold elected
office on the district council.

The powers of the Sechelt Indian Government District are set out
in the federal order incorporating the District, which transfers au-
thority for a class of services from the band constitution to the Dis-
trict. These powers are exercisable through the adoption of laws
and are as follows:

general government;
zoning and land-use planning;
regulation of buildings;
assessment and taxation of real property;
regulation of noise, animals, waste disposal and places of amuse-
ment;
road construction, maintenance and regulation;
regulation of businesses, professions and trades;
imposition of fines or imprisonment for contravention of laws;
and

• the right to make fair and reasonable laws.

This extensive transfer of band council powers provides the District
with a set of responsibilities which resemble those of a typical local
government corporation in British Columbia. In fact, it is the band's
intention that the District resemble and behave like a conventional
local government.

The provincial statute governing local government operations in
the province, the Municipal Act, does not automatically apply be-
cause the District is a federal creature. Nonetheless, the architects
of the model have ensured that a policy vacuum was not created.
The drafters were concerned that adequate standards of fairness
and procedural justice be in place. Consequently, the federal order
transferring powers to the District specifies that the District adopt
such provisions of the laws of British Columbia as it may require
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to exercise those powers. Furthermore, the order indicates that such
provisions and laws include and contain standards at least equiva-
lent to those prevailing in the Province of British Columbia. For ex-
ample, in the case of land use planning, the procedures for
adopting zoning by-laws must provide for the holding of public
hearings. These provisions were contained in the federal orders on
the instigation, and with the full support, of the band.

The band's rationale for acquiescing to provincial legislation and
standards was twofold. First, the band did not want to create what,
in effect, was a law-free haven where non-Indian occupiers or In-
dians would not be subject to prevailing provincial laws and stand-
ards in areas such as public health and fire protection. In fact, this
corrects an existing jurisdictional ambiguity as to the applicability
of provincial laws for non-Indian occupiers. Second, the band
wished to provide the protection of provincial standards, or their
equivalents, in the areas of fairness and justice to non-Indian oc-
cupiers.

In practice, it is the band's intention to adhere strictly to the Mu-
nicipal Act and other provincial legislation relating to local govern-
ment operations. The District employs the Ministry of Municipal
Affairs, Recreation and Culture's Municipal Administration Manual.
Moreover, it has borrowed by-laws from neighbouring municipal-
ities as models for its own enactments. The band has recruited a
capable, experienced, municipal administrator from the British
Columbia local government system. Consequently, at this stage in
its evolution, the band has chosen to follow conventional practice
in the province. Significantly, this is done without compulsion and
with the freedom to adapt provincial statutes to its own needs
where they are inconsistent with local wishes. The band recognizes
the unique nature of the Sechelt model and understands that the
eyes of the outside world are on it. It is, therefore, very concerned
that it exercise its powers responsibly, particularly as these relate
to non-Indians.

Advisory Council

Section 2(2) of the Sechelt Indian Government District Enabling Act
provides for the provincial Cabinet to establish "an Advisory Coun-
cil to represent all the residents of the Sechelt Indian Government
District." The advisory council is a provincial creature which is not
recognized in the federal statute. It represents an attempt by the
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province to provide an opportunity for non-Indians occupying band
lands to be heard and given consideration. The order establishing
the advisory council, adopted by the Cabinet on June 23,1988, pro-
vides for an initial appointment of four persons, with elections on
a ward, or area, basis to follow in the fall of 1990. The election will
be held using the provisions of the Municipal Act, which means that
both Indians and non-Indians will be able to vote and hold office.
However, in practice it is anticipated that the advisory council will
become the vehicle for non-Indian participation in District affairs.

The advisory council does not have legislative powers. It is
strictly an advisory body to the district council. Moreover, the pro-
vincial order restricts its advisory powers to a defined set of activ-
ities unless the district council specifies otherwise. The order es-
tablishing the council indicates that the advisory council is respon-
sible for the following:
• planning the services program for the District;
• estimating the costs of the servicing program;
• recommending a servicing program including proposed finan-

cing to the district council; and
• receiving and considering petitions relating to the provision of

a service in the District.
The order also provides a mechanism whereby the advisory council
can act as a conduit for residents of the District to present petitions
to the council arguing for provision of a service. Clearly, the advi-
sory council represents the interests of District residents as occu-
piers of land and consumers of services only, but not as citizens
in the fullest governmental sense. Experience to date indicates that
the advisory council will be an active, rather than a passive, body
and will be dealing in many respects with the real business of local
government.

Sunshine Coast Regional District

In its desire to remain an integral part of the larger Sunshine
Coast social, economic and political culture, the Sechelt Indian Band
asked that the Sechelt Indian Government District become a mem-
ber municipality of the Sunshine Coast Regional District. The re-
gional district is an upper tier local government which provides
region-wide services to both municipal and rural members, as well
as local services to rural members. On June 16,1988, using author-
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ity contained in the Sechelt Indian Government District Act, the pro-
vincial Cabinet made the District a member of the regional district.
Now the District must pass a law enabling it to participate in the
regional district and appoint a director. Once this is accomplished,
the band, through the District, will take its place at the regional ta-
ble, participate in the politics and government of the region and avail
itself of the services of the regional district.

Conclusion

The Sechelt Band has achieved a high degree of political and ad-
ministrative autonomy within the context of its constitution. While
effective political authority is focused on the band council, the fed-
eral enabling statute allows for the further delegation of powers to
a district council. The band has exercised this power and created
an effective division between band government and local govern-
ment. Figure 8 summarizes the division of legislative powers be-
tween the band and the District.

Indian band government is paramount. Although the fact that
effective political control rests with the band council has been crit-
icized as disenfranchising the non-Indian population, it would be
unacceptable for the band to do otherwise. Non-native occupiers
could outnumber band members on Sechelt lands. If the franchise
were universal, and non-Indians could vote and hold office, there
would be the constant threat that political control of the Sechelt
Band and its lands would fall out of Indian hands. This is the crit-
icism that has been effectively levelled at the Alaska Native Claims
Settlement Act24. The Sechelts would argue that the creation of the
district council and the advisory council are improvements over the
status quo where non-natives have neither influence nor control.
The Sechelt self-government model opens up the process and gives
non-natives influence, if not control, over their environment.
Clearly, this is the most controversial aspect of the Sechelt self-
government model. In fact, one observer has speculated on whether
the Sechelt Indian Band Self-Government Act goes beyond the powers
granted the federal government under s.91(24) of the Constitution
Act (1867) and on whether it could be challenged under s. 15 of the
Charter of Rights and Freedoms25. While a court challenge is a pos-
sibility, it is highly unlikely because the federal, provincial and band
governments are in substantial agreement on the concept. Any
challenge would have to come from the non-Indian occupiers,
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Figure 8

Summary of the Division of Legislative Powers Between the Sechelt Indian Band
Council and the Sechelt Indian Government District Council1

Note: 1 includes powers exercisable and potentially exercisable

which is only a threat to the extent that non-Indian occupiers are
dissatisfied. It is the band's intention that good government be ex-
ercised for both Indian and non-Indian residents.
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Exercised by

Band District
Legislative Power Council Council

1. access to and residence on Sechelt lands x
2. zoning and land use x
3. expropriation of lands for community purposes x
4. building regulation x
5. assessment and taxation x
6. administration of band lands x
7. education x
8. social and welfare services x
9. health x

10. natural resources of preservation and manage- x
ment

11. fish and wildlife management x
12. public order and safety x
13. road construction, maintenance and regulation x
14. regulation of business x
15. liquor regulation
16. imposition of fines x
17. devolution of band lands x
18. financial administration x
19. conduct of band elections/referenda x
20. creation of administrative bodies x
21. matters related to good government x s
22. power to adopt any law of the Province of B.C. x x

as its law
23. power to exercise any power assigned to it by x x
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Perhaps the most interesting aspect of the model is the advisory
council, which warrants monitoring in the coming years. The po-
litical framework provides for built-in, creative tension between the
district council, representing the band members, and the advisory
council, representing residents at large. It is here that the tensions
between tribal or ethnic government and public government will
be most evident.

THE FINANCIAL AND SERVICE STRUCTURE OF
SECHELT SELF-GOVERNMENT

This section examines the financial and service structure of Se-
chelt self-government: reviews fiscal relationships between the In-
dian band, and the federal and provincial governments; analyzes
the means by which the band provides a wide range of services to
its members; and discusses how the band manages its land and
resources.

Federal Fiscal Relations

Existing mechanisms for the provision of funding to Indian
bands seem to work well for assuring ministerial responsibility that
monies are properly spent. However, the ways in which the Gov-
ernment of Canada provides monies to Indians would have to be
altered dramatically if the benefits of band self-governance were
to be achieved.26 Band self-governance requires that individual
bands receive a fair share of federal monies destined for Indians
and that bands have the maximum freedom to choose how to spend
monies consistent with local needs and priorities. The federal gov-
ernment has increasingly recognized that the structure of its finan-
cial programs inhibits the achievement of the benefits of self-
governance. 27 One response has been a more flexible approach to
funding through negotiation of Alternative Funding Arrangements
which provide for the allocation of funds to fixed categories of ex-
penditures, for a five-year period, but with flexibility to reallocate
monies where appropriate.

The Sechelt Indian Band Self-Government Act, s.33, provides an-
other mechanism by which the band and the federal government
can negotiate special multi-year funding. A five-year agreement has
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been successfully negotiated between the band and the Department
of Indian Affairs and Northern Development, with payments of $2.3
million in the current year. The band in turn augments these funds
from its own source revenues. These monies are allocated to six cat-
egories of expenditure: administration, local government infrastruc-
ture, social assistance, health, education, and economic develop-
ment. For three of the six categories of funds, the band may allocate
funds as it sees fit, subject only to budgeting and auditing require-
ments. However, for three categories—health, education and social
services—the restrictions are imposed by the band constitution to
ensure that a basic level of service is provided to the band members.
The agreement provides for the adjustment of grants on an annual
basis, taking into account inflation and population changes, and
does not preclude negotiation of agreements with other federal or
provincial agencies.

The Sechelts' agreement represents a significant breakthrough
for the Sechelt Band. By providing a higher degree of flexibility than
the Alternative Funding Arrangements would, it offers the band
many options in choosing where to allocate these revenues. Con-
sequently, it is probable that band expenditures will more closely
reflect the needs of band members.

Provincial Fiscal Relations

The Sechelts and the Province of British Columbia had a common
interest, or objective, to integrate the Sechelts into the provincial
fiscal system without jeopardizing the independence and unique
status of the band. Consequently, the two parties negotiated a
unique set of quid pro quo fiscal arrangements grounded in the par-
ticular constitutional relationship between the band and the prov-
ince.

The province's retreat from applying its rural service levy, the Tax-
ation (Rural Area) Act levy, on non-Indian occupiers of band lands,
removed a perennial irritant to the Sechelt Band, and provided room
for it to tax all occupiers of its lands for the recovery of the costs
of local services. This was executed through an order issued under
the Sechelt Indian Government District Enabling Act. In addition, the
province agreed to treat the Sechelt Indian Government District like
any other municipality in the province. Specifically, it agreed to offer
the Sechelts the full benefits of all provincial grant programs avail-
able for municipalities. In particular, provincial basic and uncon-
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ditional grants from the Revenue Sharing Program have been pro-
vided, as well as benefits of the Provincial-Municipal Partnership
Program. Finally, through the Sechelt Indian Government District
Home Owner Grant Act, the province made the Sechelts eligible for
this property tax reduction program. These concessions are signif-
icant; in 1988 revenue sharing will provide $54,000, and the Home
Owner Grant $80,000, while rescinding the Taxation (Rural) Act levy
has provided a further benefit.

In return for these concessions, the band has agreed to subject
both band members and non-Indian occupiers of band lands to the
property taxes which normally would apply within a municipality
in the Sunshine Coast Regional District. These include the provin-
cial non-residential school tax; the residential school tax of the local
school board; the regional district general tax; the regional hospital
district tax; and the B. C. Assessment Authority levy The Sechelt
Indian Government District levies these taxes and remits the pro-
ceeds to the appropriate government agency. While non-Indian oc-
cupiers would have paid these taxes in previous years, band mem-
bers would not have. Consequently, this represents a significant
concession on their part. With these tax concessions, the band can
normalize its relationships with the province, the Regional District,
the Regional Hospital District, the School District and the B.C. As-
sessment Authority. With respect to the latter, this enables the band
to have its assessment roll prepared by the B.C. Assessment Au-
thority, an independent, objective agency of the provincial govern-
ment.

Figure 9 summarizes the resulting provincial/band fiscal regime
in comparison to other Indian bands in the province; clearly, the
Sechelts have an unprecedented fiscal relationship with the prov-
ince.

Service Structure

The creation of the Sechelt Indian Government District will en-
able an existing complex service delivery pattern to be solidified
and new service relationships developed. As is common with many
Indian bands in the province, local services are provided by a va-
riety of methods, often involving adjacent local governments. Local
service provision arrangements, currently in place, are summarized
in Figure 10. The Sechelt Indian Government District provides gen-
eral government, local roads, community planning, sewerage
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Figure 9

Application of the Provincial Property Tax Regime to the Sechelts in Comparison
to Other Indian Bands

includes all Indian reserves whether located in municipalities or rural areas.

LEGEND

BCAA = B.C. Assessment Authority
MFA = Municipal Finance Authority

collection, recreation/culture and economic development. However,
non-Indian governments also play a significant role in providing
services on a contract basis. The Sunshine Coast Regional District
provides treatment for sewerage collected on band lands, and also
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CATEGORY SECHELT INDIAN OTHER INDIAN
OF TAXPAYERS GOVERNMENT DISTRICT BANDS*

A. Indians • Sechelt Indian Government • no provincial or
District tax local taxes

• Provincial non-residential • No eligibility for
school tax the Provincial

• Local residential school tax Home Owner
• Regional District tax Grant
• Regional Hospital District tax
• BCAA
• Full eligibility for Provincial

Home Owner Grant

B. Non-Indian • Sechelt Indian Government • Municipal general
Occupiers District Tax or Provincial

• Provincial non-residential Taxation (Rural
school tax Area) Tax

• Local residential school tax • Provincial non-
• Regional District tax residential school
• Regional Hospital District tax tax
• BCAA • Local residential
• Full eligibility for Provincial school tax

Home Owner Grant • Regional District
tax

• Regional Hospital
District tax

• BCAA/MFA
• Full elibigility for

Provincial Home
Owner Grant
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Figure 10
Local Service Provision Responsibilities in the Sechelt Indian Government

District

LEGEND
SIGD =
SCRD =
SFPD =
PROV =
PRIV =

Sechelt Indian Government
Sunshine Coast Regional District
Sechelt Fire Protection District
Province
Private

NOTES
1 Lesees charges collected by SCRD; band members receive free of charge in return

for granting of right-of-way.
2 Band made capital contribution and pays annual per unit charge.
3 Building inspection provided by SCRD but only in the context of band laws.

supplies and distributes water on the Sechelt lands. Negotiations
are anticipated on a contract to provide building inspection services.
The Sechelt Fire Protection District provides fire protection for the
Sechelt Band, on a contract basis, as well as for the District of Sechelt
and the adjacent rural areas.

The establishment of Sechelt self-governance will facilitate the
continued provision of existing local services to band members, as
well as allow for the efficient provision of new services. Specifically,
the band now has, by virtue of s.!4(e) of the Sechelt Indian Band
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SERVICE PROVIDER

SERVICE SIGD SCRD SFPD PROV PRIV

General Government X
Police X
Fire X
Building Inspection3 X
Transportation X
Waste Collection/Disposal X
Community Planning X
Recreation/Culture X
Economic Development X
Water Distribution1 X
Water Supply1 X
Sewerage Collection X
Sewerage Treatment2 X
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Self-Government Act, full taxing powers over band members and
non-Indian occupiers. Until the recent adoption of Bill C115,
amending the Indian Act, Indian bands lacked the clear authority
to tax non-Indian occupiers. Furthermore, the Sechelt Indian Band
Self-Government Act, makes the band and the District corporate en-
tities, eliminating common law problems as to the legal status of
an Indian band. This will make it easier for the band, or the district
council, to enter into contractual agreements with adjacent local
governments for the provision of services.

While the Sechelt Indian Band is empowered to provide educa-
tion services on band lands, its objective has been to become in-
tegrated, to the maximum extent possible, into the normal provin-
cial and regional school system. Under the Canadian Constitution,
the federal government has primary responsibility for educating
Indians, while the province looks after the educational needs of non-
Indians. In most cases, this has meant negotiation of a Master
Tuition agreement whereby the federal government compensates
the provinces for the costs of educating Indians.

The Sechelt Indian Band has developed a unique approach to
the financing of education services provided to band and non-band
members on Sechelt lands. In their case, the federal government
provides the Sechelt Band with an annual grant, as part of the five-
year block funding agreement. The Sechelt Indian Government Dis-
trict levies the provincial, non-residential school tax and the school
district residential school tax on both Indian and non-Indian occu-
piers, and remits the funds to the province and the local school
board respectively. In this respect, the District is behaving like a
typical municipality in the province. The province in turn treats the
school district like every other provincial school district, by forward-
ing operating grants in proportion to its expenditure requirements
and relative fiscal capacity. However, the Indian band, not the Dis-
trict, provides the province with an annual contribution from its
budget to compensate the province for its financial contribution to
the education of Indians. This is calculated as that portion of the
province's grant to the school district, which is directed to the ed-
ucation of Indians. The funds for this grant come from the block
funding agreement between the band and the federal government.
These arrangements are an attempt to create normal fiscal relations
between the band, the school district, and the province.

Perhaps the most critical aspect of this relationship is the inte-
gration with the local school board. The board will receive property
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taxes from band lands, and will also receive grants from the prov-
ince for educating band members. Both Indians and non-Indians
residing on Sechelt land will be able to vote in school board elec-
tions, although the elections are held "at large" rather than on an
areal or ward representation basis.

Creation of self-governance for the Sechelts will not radically
change the way in which health services are provided to the band.
Currently, Sechelt Band members have full access to the provincial
health care system. In turn, the province bills the Government of
Canada for its costs. Self-governance will bring only two small
changes to this pattern. The federal/band block funding agreement,
facilitated by s.33 of the Sechelt Indian Band Self-Government Act, pro-
vides for federal funding of a community health worker, and an al-
cohol and drug counselling program managed by the band. In ad-
dition, as part of the quid pro quo arrangements with the province,
the Sechelt Indian Government District will levy the Sunshine Coast
Regional Hospital District tax on both band members and non-
Indian occupiers. The tax is used by the hospital district to recover
the costs of hospital construction. A representative of the Sechelt
Indian Government District will sit on the hospital District Board.

Land and Resource Issues

The band has achieved full control of its land base in fee simple.
Its objective is that all lands continue to be held in trust for the ben-
efit of present and future generations of band members. On the one
hand, this means that the band will not issue certificates of pos-
session for band lands to band members. This will ensure that the
benefits of the development of band lands will accrue collectively
to the band, and not to individual members. On the other hand,
it is band policy not to sell land to non-Indians even though the
statute gives them that right. The band constitution provides that
a band referendum, with 75 per cent of the band members' ap-
proval, is required to sell land. This clause prevents a future band
council from acting unilaterally without regard to the interests of
band members. The band is determined not to allow its resource
base to be dissipated. In this regard, they are mindful of the defects
of the Alaska Native Claims Settlement Act.28 The band has an active
land development program, but land is leased only on a leasehold
basis, with the most common term being 99 years. This means that
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the land itself is inalienable, but that the interest in the land is mar-
ketable.

The Sechelt Indian Self-Government Act provided the band with
control of natural resources on band lands including minerals, for-
ests, fish and wildlife. However, this statute does not override the
British Columbia Indian Reserves Mineral Resources Act (Canada) and
the Indian Reserve Mineral Resource Act (British Columbia), which
in combination, call for 50/50 sharing of royalties between the prov-
ince and the band, on minerals mined on Indian lands. The Sechelt
Band was unsuccessful in negotiating exemption from the provin-
cial statute, but renegotiation has been in process for the past three
years. Regardless, at the present time there are no mineral resources
being developed or planned for development.

The band has a number of resource projects underway. A val-
uable gravel resource is being developed through a joint venture
with a multi-national construction material company. The band also
collects a transportation fee for gravels extracted by the company
on adjacent fee simple lands held by the company. Forestry activ-
ities are restricted to some small-scale harvesting by a band
member-owned company. However, a major silviculture project is
being planned to reforest depleted resources. Finally, the band has
a successful salmon hatchery.

IMPLICATIONS OF THE SECHELT MODEL

This section returns to the basic objectives of the participants
in the Sechelt process, and asks what has been achieved, and at
what cost, if any. The discussion focuses successively on: the Sechelt
Indian Band; the Government of Canada; the Province of British
Columbia; and the native community in Canada.

The Sechelt Band

In embarking on the path to self-governance, the Sechelt Band
has achieved everything it set out to achieve. It has full control of
a substantial land base from which to govern. It has a highly au-
tonomous form of self-government, through an Act of the federal
Parliament. It has a wide range of legislative powers, delegated by
the federal government, but exercisable within the context of its own
constitution. The legislation provides for tribal or ethnic govern-
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ment, under almost total control of the Sechelt people.29 At the same
time, a form of public government is provided, which is modelled
after municipal government in British Columbia. The interests of
non-Indian occupiers are protected through election of an advisory
council. The Sechelts have almost totally removed themselves from
the purview of the federal Indian Act, and are not bound statutorily
by provincial laws, particularly those supervising local govern-
ments. The enabling legislation, in effect, creates a third level of
government exclusively for the Sechelts. In turn, the Sechelts have
been able to negotiate effectively with the federal, provincial and
local governments on a unique fiscal framework, for the exercise
of self-government.

While the Sechelts have achieved self-government, they have also
realized their objective to remain an integral part of the larger local,
regional and provincial community. At their wish, the Sechelts will
participate politically in the regional district, hospital district and
school board, receive relevant local services, and pay all relevant
regional property taxes. At the same time, the band is integrated
with the provincial system, paying relevant provincial taxes, receiv-
ing the benefits of provincial programs for local government, and
taking advantage of the provincial property assessment and land
registration systems. The Sechelts have achieved all of this, without
prejudice to their aboriginal status, aboriginal land claims or what-
ever benefits are achieved through the constitutional entrenchment
of aboriginal rights to self-governance.

The Government of Canada

The creation of self-government for the Sechelts ranks with the
Cree-Naskapi settlement of 1975, and the Inuvialuit Claim Settle-
ment of 1984, as the most significant achievements in self-
governance for native people in Canada. The Sechelts prompted
the Minister of Indian and Northern Affairs at that time, to seek
a radical shift in how the federal government approached the Indian
governance issue. The Minister saw the Sechelt approach, not as
a threat, but an opportunity. The Sechelt model provided the federal
government with a practical opportunity to demonstrate its will-
ingness to seek self-governance through negotiation from the bot-
tom up, as well as through constitutional entrenchment from the
top down. Nonetheless, the Sechelts' scheme is not seen as an
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inflexible model for other communities. According to the previous
Minister of Indian and Northern Affairs, "The Sechelt proposal re-
flects that community's aspirations; it is not a model for others/'30

The federal government has achieved its objectives with little cost
to itself. While the direct scrutiny of the Indian Act is removed, the
federal government is still responsible for monitoring the application
of the legislation, particularly through its approval of the band con-
stitution, and the transfer of powers to the district council. More-
over, the federal government has not had to concede jurisdiction
to the provincial government. On the contrary, the federal and pro-
vincial governments have come to a unique accommodation in the
area of legislative authority over non-Indian occupiers.

Province of British Columbia

The Province of British Columbia sees the creation of self-
governance for the Sechelts as a significant achievement. From its
perspective, the Sechelt model responded to the needs of the Se-
chelts but also demonstrated to the larger native community that
the province was willing to negotiate self-government with individ-
ual bands outside the framework of a comprehensive land claims
settlement, or constitutional entrenchment of the right to self-
government. In this respect the province feels that it has a model
which it can offer to other Indian bands in the province. Although
the province's Indian leadership has rejected the model, a number
of individual bands have expressed interest. It remains to be seen
how many proceed to implementation.

The province did not fully achieve its objective of native self-
governance being kept totally under the umbrella of provincial stat-
utes governing local government institutions. This clearly was be-
yond its constitutional prerogatives. The province has had to accept
the Government of Canada's prerogative to create a "local govern-
ment" with federally delegated powers. Nonetheless, while the
province does not have control, it is able to exercise influence on
the Sechelts through quid pro quo financial relationships. In other
words, it can achieve desired behaviour or outcomes through the
provision of financial incentives. At the same time, the Government
of Canada, conscious of the sensitivity of its relationship with the
province, has constrained the exercise of the District's powers such
that it does not offend provincial sensibilities, particularly in the
areas of fairness and due process. Consequently, the province has
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achieved its self-governance objectives through indirect rather than
direct means.

In terms of costs, the province has had to concede jurisdiction
it has historically claimed over non-Indian occupiers of Indian
lands. It has recognized that the Sechelt Indian Government District
has jurisdiction over all Indian lands and has withdrawn direct tax-
ation of non-Indian occupiers. However, offsetting the apparent loss
of jurisdiction, the province has achieved a fuller integration of the
Sechelts into the provincial system. Specifically all band lands are
assessed by the province; band members pay provincial and re-
gional property taxes through the District; any band lands can be
placed in the provincial registry system; the band participates di-
rectly in the regional district; and all taxpayers on Sechelt lands
share in the benefits of provincial programs such as the Home
Owner Grant and Revenue Sharing. All of these actions represent
an unprecedented integration of an Indian band, and its land base,
into the larger provincial system.

In conclusion, directly and indirectly, the province has accom-
plished what it set out to achieve. Moreover, the province has the
opportunity, in twenty years' time to review the Sechelts experiment
and determine whether it continues to meet its objectives.

Local Government in British Columbia

The Sechelt model has been well received by neighbouring local
governments and the Union of B.C. Municipalities because the In-
dian Government District will be integrated into the local govern-
ment system. Band members will pay taxes like typical municipal
electors, receive normal provincial benefits and participate directly
in local government institutions. The District has become a member
of the Union of British Columbia Municipalities and will avail itself
of its many services, in particular for preparation of a tax roll and
tax notice.

Other Indian Bands

The major Indian organization in the province, the Union of Brit-
ish Columbia Indian Chiefs, is highly critical of the Sechelt model
because it falls short of what the chiefs have attempted to achieve
at the First Ministers' Constitutional Conferences. Their objective
continues to be constitutional entrenchment of the right to
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self-government and constitutional recognition of aboriginal title.
The Sechelt model is rejected because it achieves a form of self-
government through an Act of Parliament rather than through con-
stitutional recognition of "inherent jurisdiction/731 Furthermore, the
Indian critique alleges that the Sechelt model undermines tribal gov-
ernment structures, making them municipal institutions, and sub-
jecting them to provincial laws.

The Sechelt model presents some significant innovations for na-
tive self-government which deserve careful scrutiny. Perhaps the
most significant innovation is the removal of the authority of the
Indian Act and its replacement by a band constitution. This repre-
sents an unprecedented attempt to replace externally imposed au-
thority with internally legitimized tribal authority. Furthermore, the
Sechelt model gives the Sechelts control of their land and resource
base. Again, this is unprecedented and worthy of attention. Finally,
the separation between "band government" and "local government"
represents a unique attempt at dealing with the dilemmas associ-
ated with non-native occupiers of band lands. All the above can
be seen as experiments, the results of which can be scrutinized by
other bands.

In addition, the worst fears of the native leadership are un-
founded. The Sechelt Indian model of self-government is, most em-
phatically, not just a replication of a typical British Columbia mu-
nicipality under the umbrella of the provincial Municipal Act. It is
a federal, not a provincial creature; provincial laws apply only in-
sofar as they are consistent with the Sechelt Indian Band Self-
Government Act, any other Act of Parliament, the constitution of the
band, or any law of the band. Furthermore, the powers of the Band
Council go well beyond the conventional powers of either munic-
ipal, or in some cases, provincial governments.

CONCLUSION

The Sechelt model is a legislated and negotiated form of self-
governance. As such, it falls short of the objectives of the native
leadership in this country—constitutional entrenchment of the
right to self-government, and aboriginal title. Nonetheless, it is not
inconsistent with an evolutionary approach to self-governance ar-
ticulated in the Penner Committee's report. The Sechelts take their
place alongside the Cree-Naskapi and the Inuvialuit as the most no-
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table achievers of self-governance for aboriginal peoples. The Se-
chelts provide the native community with a concrete, practical dem-
onstration of a band-focused, tribal, autonomous form of self-
government. Moreover, they have achieved this without prejudice
to aboriginal land claims, or rights to self-government.

A significant feature of the Sechelt model has been the degree
to which it is integrated institutionally into a larger, local, regional
and provincial community. Most emphatically, this has been done
voluntarily and at the discretion of the Sechelt. This is in recognition
of the dose proximity of the native and non-native occupiers of band
lands, the close servicing relationships with adjacent local govern-
ments, and a history of co-operation with non-natives. The band
has not subjected itself to provincial law, becoming just another pro-
vincial municipality, nor has it lost the benefits of tribal government.
On the contrary: the Sechelt model is a federal, not a provincial crea-
ture, and is subject to provincial law only if the band so chooses.
Moreover, it is a judicious mixture of tribal and municipal type in-
stitutions, in recognition of the inescapable fact that natives and
non-natives live and work side-by-side on band lands. Finally, while
it is a federal creature, it has a high degree of autonomy. In fact,
it could be argued that the Sechelt represent a third level of gov-
ernment.

The most critical test of any self-governance proposal is whether
it meets the needs of the community for which it is designed. In
this regard, the Sechelt model is a resounding success; the Sechelts
have achieved virtually everything they have pursued so relent-
lessly over a 15-year period. The Sechelt model is well adapted to
the unique needs, values, aspirations and situation of the Sechelt
people. This does not mean that it is an approach to self-governance
which should be transferred and become a model for other native
communities in British Columbia or Canada. It is vital that each
community look carefully at its own unique values, aspirations and
situation before adopting a particular model. The consequences of
not undertaking this kind of assessment can be disastrous for the
community. In conclusion, the Sechelt model should be seen as a
significant experiment in native self-governance, which provides
an opportunity to learn about the practical significance of self-
governance for native people. The objective should be to encourage
a variety of approaches to the achievement of self-governance.
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CHRONOLOGY OF EVENTS LEADING TO THE
ESTABLISHMENT OF SECHELT BAND SELF-

GOVERNMENT

342

1985

February 5, 1985 Bill C-93 Sechelt Indian Band Self-Government
Act introduced

March 15, 1985 Sechelt Indian Band votes 70 per cent in fa-
vour of legislation

1986

March 15, 1986 Band referendum on exercising self-
government and transfer of lands from Can-
ada to Sechelt Band

May 3, 1986 Bill C-93 Sechelt Indian Band Self-Government
Act passed

June 17, 1986 Royal Assent given to Bill C-93
September 26, 1986 Referendum on Band Constitution success-

ful
October 9, 1986 Sechelt Indian Band Self-Government Act pro-

claimed

1987

March 11, 1987 Sechelt Indian Government District Enabling Act
(B.C.) introduced in Legislature

April 3, 1987 Sechelt Indian Government District Enabling Act
adopted by Legislature

May 26, 1987 Sechelt Indian Government District Enabling Act
given Royal Assent

July 23, 1987 Sechelt Indian Government District Enabling Act
proclaimed, OIC 1466
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CHAPTER 9

ADDRESS BY THE
HONOURABLE IAN G. SCOTT,
MINISTER RESPONSIBLE FOR

NATIVE AFFAIRS AND
ATTORNEY GENERAL

(ONTARIO)

It is a pleasure to address this conference. I have now been min-
ister responsible for native affairs in Ontario for just three years.
Those years have been for me full and rewarding—as we have at
long last begun the responsibility of responding to land claims, con-
tinued to grapple with the issues presented by the aboriginal desire
for constitutional change and set in place in our province some
mechanisms within which we may tackle the objectives of our na-
tive citizens in the area of self-government.

But I propose tonight simply to say a word about another chal-
lenge, a major challenge, which faces aboriginal people and gov-
ernment policy-makers today—the respective responsibility and
roles of the federal and provincial governments in their dealings
with the aboriginal peoples of Canada.

I well know that one way to make Canadian eyes glaze over (es-
pecially after a good dinner) is to threaten an exploration of the fed-
eral and provincial roles in relation to any subject whatever. I don't
hesitate, however, to raise this question with you tonight because
I believe, on the basis of increasingly voluminous evidence, that our
failure to make the advances that not only aboriginal peoples, but
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all Canadians of good will anxiously seek—whether the issue is
constitutional change, land claims, self-government or resources
co-management—may be traced directly to our willingness or in-
ability to grapple in this federal system with the basic question of
jurisdiction and responsibility: What level of government is respon-
sible for what?

In purely human terms, the issue has another more pressing di-
mension found in the tragic personal circumstances of most abo-
riginal people today.

We all know the statistics which describe poverty, poor education
and health, high levels of criminal conviction and incarceration,
shorter-than-average life expectancy, chronic unemployment and
mounting suicide rates. These statistical indicators describe people
who are excluded from their rightful place in Canadian life, not a
privileged group—not citizens plus—but a marginal and deprived
class of Canadians.

Almost invariably in my experience when a proposal is being
advanced to alleviate some of these unfortunate realities, the issue
will at bottom be: Whose responsibility is it to assume the cost?
Where does the jurisdiction and the responsibility belong?

I think it is time to grapple with this almost intractable problem,
fundamentally and afresh, for at least two reasons.

First, the problem is getting worse, not better, as governments
at both levels confront the need for fiscal restraint and face heavily
increased demands for finite tax dollars. Second, I believe the de-
velopment of a new formula for jurisdiction and responsibility is
the key without which it will be extremely difficult to approach,
let alone resolve, the problems that the challenge of self-government
and resource co-management present.

Like all persistent Canadian problems, its origin is the consti-
tutional arrangement on which our federal system is based.

It was perfectly natural in designing a federal system to attempt
to divide legislative subject matter in some practical way between
the two levels of government. You deal with criminal law and bank-
ing for everybody, we will deal with contract law and education for
our own provincial citizens. But s.92(24) is odd because it treated
Indians as a subject matter—notwithstanding that they live on re-
serve, off-reserve, in cities and towns, in every province—and
might be expected to need and entitled to require the same level
of services as any other Canadian.
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The traditional federal approach is to view its jurisdiction for In-
dians as being largely permissive or discretionary. The provisions
of the Indian Act by definition apply to a narrower class of Indians
than the Constitution envisages. It draws the line all too often at
the border of the reserve. It likes to believe, as the White Paper of
1969 and the Nielsen Report of 1985 reveal, that it could limit or
even terminate its traditional involvement in the provision or finan-
cing of services to aboriginal people without legal consequence.

Needless to say, this deeply entrenched attitude, especially when
accompanied by actual withdrawal or reduction of services, does
nothing but cause fiscal panic in the provinces and, if anything,
induces them to take a more conservative, more narrow view of
their responsibilities.

The provinces, on the other hand, tend historically to read the
constitutional provision both literally when it suits them and
broadly when it suits them. Their view has long-standing historical
antecedents often fostered by the native peoples themselves
founded on the special federal fiduciary relationship. It is also con-
nected with the inability of the provinces to raise revenue by taxing
property and economic activity on reserves. There is, of course,
nothing in the Constitution that prevents the provinces from pro-
viding services to native people—and everything in logic and hu-
manity to require them to do so—for after all, native people on-
or off-reserve are permanent residents of the province.

The historical ad hoc compromise has been to regard the reserve
as a kind of federal enclave—on-reserve, federal; off-reserve, pro-
vincial.

The aboriginal nations historically, and no doubt for very good
reasons, attach great importance to their special relationship with
the federal government. In my experience, they frequently show
an uncertain and ambiguous attitude toward the provinces. The ex-
tension of provincial services pursuant to laws of general application
is frequently a considerable benefit to their people but is often per-
ceived as a step toward assimilation or the loss of their distinct ab-
original identities.

This was brought home to me early as a new minister when I
offered to increase funding for a joint federal-provincial on-reserve
program that was very important to the aboriginal people. Our in-
creased funding was offered to replace certain funds that had been
withdrawn by the feds. Our offer was promptly rejected. The
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province was to pay its share; it would not be permitted to pay the
federal share.

This historic federal/provincial uncertainty and ambivalence
about jurisdiction and responsibility has gone on too long and the
price extracted from the native peoples of Canada has been far too
high.

It is interesting that only in the case of the aboriginal peoples
do questions arise as to the relative obligations of the federal and
provincial governments to provide even the basic services which
are now taken for granted by all other Canadians. And long pro-
tracted disputes produced by the constitutional ambiguity have
contributed to chronically low standards of many basic services.

Furthermore, as I have said, the problems are getting worse, not
better. As we begin to explore the parameters of aboriginal and
treaty rights, self-government, aboriginal economic development
and other issues of great current interest, the difficulties in assessing
the respective roles of federal and provincial governments become
magnified. Without doubt, these uncertainties have contributed en-
ormously both to lack of progress on many aboriginal issues in re-
cent years, and to the frustration and disillusionment which have
resulted from the failure of progress.

However, I would like to suggest—albeit in a tentative way—a
new approach to these issues. Any new approach must, of course,
take into consideration the dynamic nature of Canadian federalism.
This dynamism is of course particularly evident in this decade of
constitutional patriation, amendment and debate. The fundamental
values which define our federation are under intense scrutiny as
we re-examine the delicate balancing of federal and provincial in-
terests.

It is also necessary to keep in mind the quite recent constitu-
tional affirmation of aboriginal and treaty rights, and the subse-
quent and numerous attempts to entrench a right of aboriginal self-
government. While those attempts have not yet succeeded, I believe
that a positive feature is that the attempts have done away with
many outmoded stereotypes and prejudices about the place of ab-
original peoples in our federation.

I believe that perhaps the place to begin, if we wish to look at
the question of jurisdiction and responsibility afresh, is with the
old, but I think accurate, notion that the aboriginal people of
Canada are "citizens plus/7
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To me, this phrase expresses the idea that the aboriginal peoples
enjoy a special place in society in addition to their enjoyment of the
basic rights of all Canadians. The special character of the aboriginal
peoples stems from their being the original occupants of Canada,
and it gives them a place in our society that is enjoyed by no other
group of Canadians.

The challenge for all of us is of course to narrow that gap between
the theory of "citizens plus" and the reality which faces aboriginal
people today. For governments, it seems to me that the challenge
is to work toward a new consensus as to the appropriate roles of
the federal and provincial governments in the lives of the aboriginal
peoples, and then to build on that consensus to help secure a
healthier future for aboriginal communities. And I should add that
this process must involve aboriginal peoples as central participants.

Upon what would this consensus be founded? In my view it
must be founded upon a fresh analysis of the place of the aboriginal
people within our society and within the federal structure of
Canada. Such an analysis raises some basic questions.

First of all, are aboriginal people Canadians? I do not ask this
facetiously. There is an implied racism in the view that aboriginal
Canadians can be discriminated against through service levels
which other Canadians would not tolerate. My answer is that, of
course, aboriginal Canadians are Canadians. There must, therefore,
be a rejection of any view which places aboriginal people in some
conceptual ghetto. We must begin by accepting that aboriginal peo-
ple are full citizens of our country and our provinces, with the full
set of rights, freedoms and responsibilities which this implies.

Second, what then does the special status of aboriginal people
entail? I believe that this is a complex matter. At a minimum, it ne-
cessitates profound respect and support for the right of aboriginal
people to retain and develop their own culture and their own com-
munities free from pressures to assimilate. It also entails, to an as
yet undetermined degree, an obligation of both the federal and pro-
vincial governments to support the social, political and economic
development of native communities in accordance with native as-
pirations.

I am of course aware of the federal special relationship with ab-
original peoples, and I am also aware of the view held by many ab-
original peoples that they are not subject to provincial laws. My
province has no wish to intrude on the special relationship which
the Government of Canada has with aboriginal peoples. It is a
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relationship of high political trust, and it has its roots in the historic
policies of the British Crown which were largely embodied in the
Royal Proclamation of 1763. The federal government represents the
national interest and has consistently held and should retain the
responsibility to make special arrangements for aboriginal peoples.

There is, however, no doubt that aboriginal people are, in addi-
tion, full citizens of the province in which they live. I certainly re-
gard the aboriginal population of Ontario in this light. The special
relationship with the federal government is simply no reason to de-
prive aboriginal peoples of the advantages of their residence in a
province, including all provincial programs and services. The courts
have now unequivocally rejected the theory that Indian reserves
are enclaves which are insulated from provincial life and provincial
laws. It is thus too late to regard reserves as federal enclaves, and
their inhabitants as the human equivalent of such enclaves. Non-
discrimination in service delivery to aboriginal people is in fact a
cornerstone of Ontario's present native affairs corporate policy, first
enunciated in 1985.

Of course, this view has not always been accepted. Until rela-
tively recently, Canadian governments assumed that the aboriginal
peoples, and particularly Indians living on reserves, were a separate
class of people, existing in federal enclaves, waiting to become as-
similated into the general population.

The federal government released its White Paper on Indian policy
in 1969, proposing that this pattern of assimilation be completed
through the termination of all special arrangements for Indian peo-
ple. Canadian policymakers—as well as aboriginal people—have
rejected the philosophy of the White Paper, and we have accepted
the idea that aboriginal peoples have the fundamental right to con-
tinue to exist as distinct peoples within Canada. We no longer sub-
scribe to the assumption that aboriginal cultures are primitive while
the rest of us are civilized. We accept, in theory at least, that their
communities should not be considered as temporary and essentially
doomed, but as permanent features of Canadian life—and as fea-
tures of Canadian life which enrich Canada and all its residents.
But this shift in emphasis—and I stress again that it is a major re-
versal of very old and well-established policies—requires a funda-
mental reassessment of the federal role.

This exercise has not yet occurred. In a real sense our federal-
provincial relations are still governed by the spirit that culminated
in the 1969 White Paper.
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I would like to suggest a new vision of that role. First of all, the
role of the federal government is no longer that of an interim trustee
awaiting the disappearance of its beneficiaries into the mainstream
of society. It seems to me that the special federal role requires the
ongoing support and enhancement of those features of aboriginal
life which are uniquely aboriginal. I have no precise formula for
this, but at a minimum it requires ongoing and increased federal
government support for the social, economic and political develop-
ment of aboriginal communities on- or off-reserve toward greater
self-reliance and autonomy within Canadian society. For the fore-
seeable future, I believe that the federal government will be required
to maintain at least the present amount of financial support for ab-
original communities to fulfil this permanent role, at least until the
goals of self-sufficiency and self-reliance are achieved.

Second, the provinces can no longer stand by, waiting for their
aboriginal residents to acquire the full rights of provincial citizen-
ship through some type of enfranchisement. It is now clear that
those rights already exist. The provinces need to accept their ab-
original residents as full and special members of provincial society.
It goes without saying that in my view all services—however they
are delivered—should be appropriately tailored to aboriginal peo-
ples' special needs and circumstances, so that the extension of pro-
vincial services cannot inadvertently become an agent of assimila-
tion. But the important point to recognise and act on is that natives
can no longer be denied a level of services equal to that enjoyed
by all other provincial residents.

It is very easy to look at any problem and to do nothing because
you believe that the solution to that problem is the responsibility
of someone else. Through this conference, and I hope others like
it, I would like to issue a challenge, not only to the government of
Canada, but to the governments of all of the provinces and indeed
to the leaders of the aboriginal peoples of our country, to engage
in new discussions leading to a clearer understanding of the place
of aboriginal peoples in our society and to a fuller understanding
of federal and provincial roles in support of that place in society.

For my part, I look forward to entering tripartite discussions with
the aboriginal peoples of my province and with the federal govern-
ment toward a resolution of these difficult problems. I look forward
to fulfilling Ontario's 1985 native affairs policy, and to ensuring
that the aboriginal peoples of Ontario become full members of pro-
vincial society as "Ontarians plus."
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I am open-minded regarding the discussions I have proposed.
They may be specific to our province, or they may be national in
scope. They may begin by examining the unique position of on-
reserve status Indians, or they may include all of the aboriginal peo-
ples of Canada.

These are political questions. Governments—and I include ab-
original governments in these comments—cannot abdicate their
political duty to come to grips with these vital questions. We cannot
expect, nor should we desire, answers on these political matters
from the courts. Finally, we cannot achieve our desired goals of ab-
original development without the sympathetic and spirited partic-
ipation of federal, provincial and aboriginal leaders.

Thank you.
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CHAPTER 10

CONCLUSION
David C. Hawkes

Despite the wide range of subjects covered in the preceding
chapters, a number of common themes emerge. These themes, to-
gether with the main lines of argument which dominated the con-
ference on aboriginal peoples and federal/provincial government re-
sponsibility, l are woven together in this final chapter.

• With respect to government roles and responsibilities, it is im-
portant to distinguish between government jurisdiction and gov-
ernment responsibility.

While this point is applicable to any field of government activity,
it is particularly important for aboriginal peoples, since they are
identified in the Constitution, in s.91(24), as a federal head of
power.2 Federal and provincial government jurisdiction flows from
the Constitution Act, 1867, which provides these governments with
legislative powers—that is, with the legal power to act or to leg-
islate. It is important to note that jurisdiction does not oblige gov-
ernments to act. Jurisdiction allows discretionary performance by
government; it does not make such legislation mandatory. For ex-
ample, although it is clear that the federal government has juris-
diction with respect to Inuit, there is no Inuit Act for Inuit as there
is an Indian Act for Indian peoples. Nor, one should hasten to add,
is there any obvious reason—or opinion—encouraging the federal
government to develop such legislation. It should be noted in this
regard, that s.91(24) ("Indians and lands reserved for the Indians")
enables the federal government to legislate only in ways which are
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preferential to aboriginal peoples, as was argued by Alan Pratt in
Chapter 2.

Not everyone accepts this description of government jurisdiction
regarding aboriginal peoples. Some First Nations are of the view
that the Canadian Constitution does not apply to them, and that
they retain their original and inherent sovereignty. The legislative
powers of federal and provincial governments are conferred within
our legal system, not theirs. Others point to the treaties, which they
characterize as nation-to-nation agreements, or international trea-
ties, as recognizing Indian government jurisdiction as opposed to
federal government jurisdiction.

Government responsibility is more difficult to define than juris-
diction, as Brad Morse notes in Chapter 3, since its origins can be
more numerous. Responsibility generally refers to whether or not
some government action or conduct is required. Governments may
be legally or morally obliged to act because of a duty, trust or debt,
or because they are accountable and have the authority to spend
public funds, or because they are responsible, in the broadest sense,
for the welfare of the public. For example, despite the fact that pro-
vincial governments have exclusive jurisdiction in the fields of
health care and education, the federal government provides signif-
icant funds to provincial governments for these purposes, and even
legislates in respect of federal financing in health care (Canada Health
Act). Although the federal government has no jurisdiction in these
areas, few would argue that the federal government has no respon-
sibility for health care and post-secondary education in Canada.

• For many reasons, provincial governments are becoming increas-
ingly important in the lives of aboriginal peoples.

One reason for this development is that provincial governments
are now involved in defining the constitutional rights of aboriginal
peoples. Since 1979, and throughout the First Ministers' Confer-
ences on Aboriginal Constitutional Matters which ended in 1987,
provincial governments have been fully involved in defining the
rights of aboriginal peoples in the Canadian Constitution. And
since the proclamation of the Constitution Act, 1982 (and the sub-
sequent amendments in 1983 relating to aboriginal peoples), pro-
vincial governments have become involved in the modern treaty-
making process in Canada. This has changed the formerly bilateral
relationship of aboriginal peoples and the federal government to
a trilateral one formally involving the provinces.
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The change has not gone unchallenged. Many aboriginal peoples
who have treaties with the Crown insist on retaining their direct
bilateral relationship with the federal government, which they re-
gard as the Queen's representative in Canada.

Some formal involvement of provincial governments in the lives
of aboriginal peoples, however, predates developments surrounding
constitutional reform. For many years, provincial governments have
sought and achieved the application of some provincial laws to ab-
original peoples living on Indian reserves. Another reason for the
increasing importance of provincial governments to aboriginal peo-
ples relates to the federal government's interpretation of its juris-
diction over, and responsibility toward, aboriginal peoples flowing
from s.91(24) of the Constitution Act, 1867. As the federal govern-
ment moved to define its responsibility in terms of status Indians
on reserves, and as it saw its powers in this regard in more discre-
tionary terms (and hence, able to restrict access to some programs
at will), non-status Indians and Metis began to welcome provincial
involvement. As Fred Martin concludes in Chapter 7, when special
status is denied, and access to many federal programs restricted,
few choices were left. Hence, many provincial governments became
involved in some aboriginal program areas by default. Provinces
remain concerned about the possible federal divestiture of further
programs and services for aboriginal peoples.

It would be wrong to characterize provincial involvement in ab-
original affairs as entirely one of "participation by default." As
Frances Abele and Katherine Graham point out in Chapter 5, pro-
vincial governments are purposefully moving forward to address
the needs of aboriginal peoples. This highlights yet another reason
why provincial governments are increasingly important in the lives
of aboriginal peoples in Canada. Provincial governments have more
expertise in program delivery at the community and regional levels
than has the federal government. Although most provincial govern-
ments are using existing functional programs to provide services
to aboriginal peoples, there is room for (and need of) new programs
and fresh and innovative approaches. Historically, such program
experimentation has occurred more frequently at the provincial,
rather than the federal, level of government.3

It should be noted, as well, that more aboriginal peoples, includ-
ing some First Nations, are now ready and willing to deal with the
Crown as a whole—that is, to deal with both federal and provincial
governments. In Chapter 6, Evelyn Peters documents the history
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of such a relationship over the past decade in the James Bay region.
John Taylor and Gary Paget, in Chapter 8, examine the more recent
experience of the Sechelt in British Columbia.

• Although the federal government has jurisdiction over aboriginal
peoples, both federal and provincial governments have respon-
sibilities toward them.

As Alan Pratt argues in Chapter 2, both the federal and provin-
cial orders of government are subject to the special relationship be-
tween aboriginal peoples and the Canadian state, although the fed-
eral government bears the main responsibility. This special relation-
ship constantly changes over time. Since the early 1970s, the federal
role has been redefined to accord with the interpretation of this re-
lationship in terms of the empowerment of aboriginal peoples.

Aboriginal peoples are subject to the laws of both orders of gov-
ernment, though this is limited in the case of provincial laws. The
collective rights of aboriginal peoples, now entrenched in the Con-
stitution, as well as their rights as individuals (such as equality),
entrenched in the Charter of Rights and Freedoms, should be accessible
to all aboriginal peoples. They do not negate each other. The federal
government is the primary guardian of the collective rights of ab-
original peoples, while provincial governments are the primary
guardian of their individual rights. The roles of federal and provin-
cial governments with regard to aboriginal peoples should follow
accordingly. The federal role is now to affirm and strengthen ab-
original reality, as it is permanent and ongoing. Or, as Ian Scott de-
scribes it in Chapter 9, the federal government is responsible for
"aboriginally" or the special aboriginal nature, while the provincial
governments are responsible to treat aboriginal peoples as full pro-
vincial residents. This means that there is a provincial role in the
area of programs. Aboriginal persons, as individuals, should re-
ceive provincial programs and services equal to those of other non-
aboriginal persons.

This in no way detracts from the special rights of aboriginal peo-
ples. The fiduciary, or trust, relationship of aboriginal peoples to
the Canadian state remains intact, and is redefined so that the fed-
eral government acts only in ways which are positive to the ben-
eficiaries, the aboriginal peoples of Canada. Nor does it alter, for
example, the exemption from taxation of Indian lands. This is part
of the special relationship, flowing from unextinguished sovereignty
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and aboriginal rights, which extends to both federal and provincial
governments.

It is less clear, however, in what way shared federal and provincial
government responsibility might lead to federal-provincial sharing
of costs, and on what basis. As with other fields of federal-provincial
negotiations on financing, this will be an intensely political deci-
sion.

• The drive for constitutionally-based aboriginal self-government
at the national level, and the provision of meaningful programs
and services to aboriginal peoples at the community level, ought
to be viewed as complementary rather than contending objec-
tives.
The constitutional negotiations on aboriginal rights raised the

hopes of aboriginal peoples across Canada. When these negotia-
tions ended without agreement, many people—both aboriginal
and non-aboriginal—were critical of aboriginal leaders for pursuing
constitutional reform at the expense of caring for their own com-
munities. In practicing the "high politics'7 of constitutional reform
at televised First Ministers' Conferences, it was inferred that abo-
riginal leaders were neglecting the needs of their people at the local
level, needs such as education, housing, alcohol and drug counsel-
ling, and economic development.

There is a move, according to many observers, toward issues of
programs and services at the grass-roots level, rather than high pol-
itics at the national, constitutional level. The needs of aboriginal
peoples cannot wait, it is argued, until constitutional issues are re-
solved.

In several senses, this represents a false dichotomy, between en-
shrining principles of aboriginal self-government in the Constitu-
tion, and improving aboriginal peoples' lives at the community
level. It is the case that administrative realities must be addressed
before constitutional questions of self-government are settled. There
must be administrative capacity at the local, grass-roots level, oth-
erwise major changes at the constitutional level may have little
meaning. In order for more autonomous aboriginal governments
to be effective, they will have to be able to deliver programs and
services, to negotiate intergovernmental agreements, to be account-
able to their people, and to accept increasing responsibility. This
will require more internal administrative capacity than now exists

363



Aboriginal Peoples and Government Responsibility

in most aboriginal communities. The renewed concern of aboriginal
peoples with programs and services should be seen as a response
to this problem. As they become involved in the direct delivery of
services, using community-based vehicles, they move closer to self-
determination in concrete terms.

There is the potential for matters of program delivery to subvert
the larger political questions surrounding constitutional change.
As well, program changes at the community level can up the ante
for self-government, as Frances Abele and Katherine Graham argue
in Chapter 5, providing gains at both levels. There is a relationship
here which should not be overlooked. Having the right to aboriginal
self-government entrenched in the Constitution could lead, at the
local level, to autonomous but inept aboriginal government. On the
other hand, a solid administrative structure with increased delivery
capacity, but without entrenched rights and powers at the national
level, could lead to competent but dependent aboriginal govern-
ment.

Aboriginal peoples can work on two levels: on systemic change
at the constitutional level, and on incremental change at the level
of programs and services. Pragmatic change at the local level does
not have to impinge on the larger political issues. There are meeting
points between the two levels, as John Taylor and Gary Paget de-
scribe in Chapter 8 with respect to the Sechelt, in such areas as
financing and government powers. The progress required at both
levels can be achieved without risking either the rights of aboriginal
Canadians, or the well-being of individual aboriginal people.

• A debate is now raging across Canada as to whether a third level
of government—aboriginal self-government—is now emerging
in the Canadian federal system.

Much of this debate revolves around the Sechelt Indian govern-
ment experiment, described in Chapter 8. It is argued by some that
British Columbia now has, in fact, a third level of government in
Sechelt. The proponents of the argument that aboriginal self-
government represents a third order of government in Canada make
the following points: provincial laws do not apply to the local or
district aboriginal governments unless these groups pass a law
which accepts the provincial laws (the situation of Sechelt). More-
over, provincial legislation is powerless in the absence of federal leg-
islation: the B.C. self-government legislation cannot stand alone,
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since it is merely complementary to federal legislation granting self-
governing powers to the Sechelt. Provincial and federal laws apply
to Sechelt only insofar as they are consistent with Sechelt by-laws,
although it is acknowledged that Sechelt powers are limited in this
regard.

Although the parties involved in the Sechelt legislation negoti-
ations claim that it is not a model for other self-government arrange-
ments, many of the detractors of the Sechelt experiment feel that
it is the model being advocated by federal and provincial govern-
ments, despite statements to the contrary.

Since, from a constitutional perspective, the legislation passes
no legislative power to the Sechelt government, it is therefore sup-
ported by federal and provincial governments, which do not wish
to lose any powers. Sechelt is what these governments want, it is
argued, since aboriginal peoples come into the political system on
the level of municipal governments, without taking more control
of resources. If aboriginal peoples begin with municipal-type gov-
ernment, it is concluded, this is where it will end.

Both sides agree that aboriginal self-government is here to stay,
that the critical issues are power (or power-sharing) and financing,
and that more practical experiments, such as Sechelt, are required.

• At times, it appears that the interpretation of what is the source
of power for aboriginal governments is more of a barrier to agree-
ment than the range of such powers.

Few oppose aboriginal peoples from becoming more self-
sufficient, and from gaining more control over their lives. Most
agree that the federal government, and the Department of Indian
Affairs and Northern Development in particular, exercise too much
control over these peoples. The view is widely held that it is time
for responsibilities to be deemed to be aboriginal, rather than fed-
eral or provincial. Aboriginal governments should exercise an in-
creasingly broad range of powers over such matters as resource
management, citizenship in their governments, education and cul-
ture, law enforcement, child welfare, taxation, economic develop-
ment ... the list is long.

What is more contentious, however, is the source of these powers.
Do they flow from inherent and unextinguished aboriginal sover-
eignty, from existing treaty and aboriginal rights, or from federal
and provincial governments? It was on this very question that the
constitutional reform process on aboriginal rights foundered.4
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Although disagreement continues on such matters of principle on
aboriginal self-government, it would seem that there is an emerging
consensus regarding the need for aboriginal self-government in
practice.

• Aboriginal self-government will be meaningless without a secure
fiscal base, which both responds to the need for fiscal indepen-
dence while at the same time providing a supportive national and
provincial framework.

The operation of aboriginal self-government can be greatly af-
fected by the accountability requirements of those arrangements,
the term or time during which they are in effect, the conditions at-
tached to the transfer of funds, the flexibility of implementation and
other factors. As Allan Maslove and I demonstrate in Chapter 4,
these features can limit the scope for decision-making for the re-
cipient aboriginal government, regardless of its formal governmen-
tal powers. Put another way, there is a relationship between cost-
sharing and leverage. The more that a government relies on trans-
fers or cost-sharing from another government, the more leverage
that donor government will have on the recipient government. This
is currently the case in federal-provincial fiscal arrangements, as
well as in federal-aboriginal and provincial-aboriginal arrange-
ments.

Generally, while aboriginal self-government agreements have be-
come increasingly autonomous, the fiscal arrangements which ac-
company these have not been adjusted accordingly. The financial
arrangements remain predominantly short-term, highly conditional
and very inflexible. Progress is evident, however, in the Alternative
Funding Arrangements of the Department of Indian Affairs and
Northern Development and in the Sechelt government experiment.
In this case, the band government has the fiscal flexibility to move
funds among six program areas, and local Sechelt officials are di-
rectly responsible and accountable for these expenditures.

The questions which these new developments pose for aboriginal
peoples are these: Are the new fiscal arrangements, such as those
for Sechelt, the floor or the ceiling regarding aboriginal self-
government and fiscal arrangements? Are federal and provincial
governments willing to negotiate fiscal arrangements which, in
terms of autonomy, match the self-government agreements to which
they are attached?
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Notes

1. The conference was held on the campus of Carleton University during October
of 1988.

2. Aboriginal peoples are the only group of people to be identified as a federal head
of power, that is, as a subject of federal jurisdiction in the Constitution.

3. For example, major experiments in the field of health care, such as community
doctors and clinics, and the first medicare program in Canada (the basis of our
current health care system), were initiated by the Government of Saskatchewan.

4. Named the section 37 process after its constitutional parentage, this included
a series of four First Ministers' Conferences on Aboriginal Constitutional Matters,
which ended in 1987 without agreement. See David C. Hawkes, Aboriginal Peoples
and Constitutional Reform: What Have We Learned? (Kingston: Institute of Inter-
governmental Relations, Queen's University, 1989).
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