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Preface

Law and religion scholarship relating to the First Amendment
is broad and diverse. There are many wonderful and brilliant people en-
gaged in this field, and as one might expect given the broad array of issues
and concerns that arise under the religion clauses, there is a great deal of
disagreement over any number of issues. It is remarkable, however, that so
many divergent theorists and judges agree on one major premise. That
premise is that religion clause jurisprudence is in a state of disarray and
has been for some time. Most attribute this state of affairs to courts bas-
ing decisions on the wrong principles, using the wrong—or too many—
legal tests, or favoring one side or the other in the debate.

My reason for writing this book is that I believe much of this disarray
is a function of the interpretive presumptions and methodologies used by
the courts in religion clause cases. Particularly, I will argue that both hard
originalism and neutrality are illusory in the religion clause context, the
first because it cannot live up to its promise for either side in the debate
and the second because it is simply impossible in the religion clause con-
text. Yet these two principles have been used in almost every Supreme
Court decision addressing religion clause questions. This book is an at-
tempt to look underneath these devices to find the other bases that may be
driving the Court and commentators. Some of these bases such as liberty,
equality, separation, and accommodation are openly discussed by courts
and commentators, while others lie underneath the surface. Yet even the
surface principles are generally justified based on the illusion of neutrality
or arguments for determinate original intent.

My hope is to engage in a descriptive analysis of the various principles
of religion clause interpretation and determine which ones are merely illu-
sion and which ones actually add something of substance to the debate.
The principles that add something will function as modes of religion
clause interpretation that ebb and flow based on context. My assertion is
simple: the use of various narrow principles that ebb and flow based on
context will lead to more consistency and more interpretive transparency
than reliance on broad but illusory principles. I realize that some may
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question this assertion and my belief that the descriptive is more impor-
tant than the normative in framing religion clause jurisprudence, but I do
not see how any normative framework can be expected to accomplish the
goals of its advocates without a better descriptive understanding of the
interpretive process. After discussing this process throughout the bulk of
the book, I will propose a normative framework for religion clause cases,
but I hope that readers will take the descriptive seriously regardless of
whether they agree with my normative approach.

The illusion of objectivity has cast its power over religion clause cases
and has led to a tortured jurisprudence. Supreme Court justices have often
been the masters of this illusion. By exposing the illusion, we can hope-
fully foster a better jurisprudence and allow all sides in the debate to par-
take more of substance than shadow.

x Preface
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Building on Shadows

Interpreting the religion clauses is not an easy task. Courts and
commentators have used a variety of devices to interpret the religion
clauses. Some rely on historical arguments, others rely on broad principles
such as neutrality, liberty or equality, and some rely on both history and
these broad principles. Yet battle lines remain even if the tactics have
changed over time. Few people find the totality of the jurisprudence in this
area to be satisfying; although many people like one or another decision
or approach. When one sets out to interpret the religion clauses or, for
that matter, to write a book about them, it is helpful to ask, “What is the
goal of this endeavor?” Is it to find a unifying theme, answer a specific
question, glean some specific or broader meaning? Otherwise, how does
one interpret clauses with vague text, contested history, and conflicted
precedent?

The goal of this book is to gain a better understanding of what has re-
ally been going on in court cases in this area and what this means for a
society caught in the grip of a “culture war.”1 Courts and commentators
write of “neutrality” and the intent of the framers as though these things
are capable of some sort of concrete definition.2 As will be explained in
later chapters, this is simply wrong. Concepts such as neutrality, liberty,
and hostility are highly malleable, and they lend little more than rhetori-
cal justifications for decisions based on other principles.3 This does not
mean that commentators who rely on such principles have nothing valu-
able to contribute, but rather that those contributions must be useful in
their own right, divorced from any metaphysical claim to neutrality or
historical claim regarding the intent of the framers. In fact, as will be seen,
the mark of a valuable concept in this area is whether it retains usefulness
when divorced from its rhetorical baggage—that is, there may be some
value in the concept of “substantive neutrality,” but not because it is actu-
ally neutral. The value lies elsewhere in the concept.

The discussion of neutrality will be mostly left to later chapters. This
chapter will address the question of history and the intent of the framers,
which has been tethered to every major principle the Court has used in the

1
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religion clause area. If the Court’s claims regarding the history of the reli-
gion clauses are weak, then the jurisprudence based on such claims is
called into question. As will be seen, this argument cuts both ways. Nei-
ther separationists nor accommodationists will necessarily agree with this
point, but even without strong historical arguments both sides have plenty
of ammunition to play with. After the discussion of original intent in the
religion clause context, this chapter will provide an overview of the vari-
ous religion clause principles courts and commentators have used. It will
also provide an overview of the interpretive framework proposed in later
chapters. This book asserts that multiple narrow principles of interpreta-
tion that ebb and flow based on context may work better than the broad,
and often illusory, principles the Court has traditionally used in interpret-
ing the religion clauses.

A. The Battle of the Framers

Historical arguments have been used by courts and commentators since
the beginning of modern Establishment Clause jurisprudence. Early cases
such as Everson v. Bd. of Education4 and State of Illinois ex rel. McCol-
lum v. Board of Ed.5 rely heavily on historical arguments. The same is true
of the Court’s most recent cases.6 Much of this jurisprudence relies on one
or another interpretation of the “intent of the framers” as gleaned from
contemporary practices, statements, or writings.7 Some of the historical
jurisprudence relies on the “traditions” of the nation.8 These arguments
are sometimes linked,9 but they are in a sense different arguments. One is
an originalist approach and the other an approach based on long-standing
tradition reaching well beyond the time of the framers or even the framers
of the Fourteenth Amendment through which the religion clauses have
been incorporated. Later chapters will address the “tradition” approach,
which, as will be seen, suffers from serious interpretive flaws. For now, it
is most helpful to look at the originalist approaches to the Establishment
Clause, which have been used far more often and by every side in the
debate.

It is fair to say that concepts of originalism, or, as I will sometimes refer
to them in this book, “the battle of the framers,” have driven much of re-
ligion clause jurisprudence. This is unfortunate because it is a debate that
no one can really win. One should not interpret this to mean that histori-
cal analysis, or even some form of originalism, is irrelevant in understand-
ing the religion clauses. Rather, those theories, whatever relevance they
may have, cannot do the work they have been used to do by the Court
and by many commentators. Interestingly, originalist approaches are use-
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ful in debunking other originalist approaches because presenting an alter-
native historical account with documentation can demonstrate at the very
least that a given historical account is not the only one. The problem is
that frequently when these alternative accounts are introduced to de-
bunk another account, the justices or scholars introducing them assert
that the alternative account is the correct one.10 In reality, however, it sim-
ply proves that there is an alternative account, which—and this is quite
important—demonstrates only that neither account can prevail without
further, and often unstated, presumptions influencing the choice.

Neither the separationist historical account nor the historical account
advocated by those who wish to see greater interaction between religion
and the public sphere tells the whole story. In fact, given the large number
of framers and people involved in the ratification process, it is impossible
to claim that any single account is “the intent of the framers” in a specific
sense.11 An interesting exercise in this regard is to read back-to-back
Leonard Levy’s classic historical account of the framers’ views on the reli-
gion clauses12 and Philip Hamburger’s historical account of the same.13

Then read Justice Rutledge’s concurring opinion in Everson and Justice
Reed’s dissenting opinion in McCollum.14

We may be able to determine some broad intent of the framers, but this
intent is so broad that by itself it cannot answer specific questions that the
framers never thought about. It becomes a factor in the interpretive proc-
ess, but not necessarily a determinative factor. Thus, we know that a num-
ber of framers were concerned at a broad level about religious divisiveness
and about financial support of religion by the federal government.15 But
can either of these broad concerns by itself, or the two concerns com-
bined, answer the question of whether educational vouchers violate the
Establishment Clause? Justices on all sides of these issues have relied on
the intent of the framers. Some, such as Justices Scalia and Thomas, place
an overt emphasis on originalism.16 Others, such as Justices Souter and
Stevens, rely on originalist arguments, even though they have criticized
stringent reliance on such arguments.17

What we frequently end up with is a battle of the framers. In this cor-
ner Justice Scalia’s framers and in this corner Justice Souter’s. . . . We get
to watch bouts between James Madison and John Adams, and even be-
tween Thomas Jefferson and more recent figures such as Abraham Lin-
coln.18 Some bouts seem to be a case of internal struggle, such as James
Madison versus James Madison.19 And the winner is . . . confusion, sub-
terfuge, and frequently, to quote Justice Jackson, the justices’ own prepos-
sessions.20 Short of inventing a time machine and bringing a cadre of poll-
sters from Gallup back in time, it is unlikely that we will ever know what
the framers intended about the wide array of specific issues confronting
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courts in the religion clause context, and while it is likely we can deter-
mine some broad intent, that intent only takes us so far in the analysis.
Moreover, we filter our impressions of this intent through our own tradi-
tions and preconceptions in a way that may taint any application of such
originalist data to current concerns.21

These criticisms of originalism in the religion clause context are aimed
only at that context. The broader debates about the form and efficacy of
originalism in constitutional interpretation are beyond the scope of this
book. Still, given the problems with using originalism to answer specific
questions in the religion clause context, it seems that relying on strict orig-
inalist approaches in this area is not terribly useful. You can choose the
story that best suits your tastes (even if you do not realize you are doing
so) and reason to a result. While this book avoids entering the broader de-
bate over originalism, one concept from that debate is useful. It is the con-
cept of “soft originalism” as proposed by Cass Sunstein.22 It is useful be-
cause it looks at the broad concepts that many of the framers—including
those who disagreed on narrower questions—agreed upon.23 It may not
answer specific questions, but it can help answer them by being a factor in
the interpretive process if evidence of such broader agreement is avail-
able.24 I will contrast “soft originalism” with “hard originalism,”25 which
is the type most often used by courts in the religion clause context. Hard
originalism looks for a more concrete and unified intent on a broader
range of issues than soft originalism, and hard originalism may also use
original intent to answer specific questions that arise today.26

Ironically, the one area where hard originalist arguments might be real-
istic is the long-settled incorporation question. It does seem that the bulk
of the original framers did not view the religion clauses as likely to be-
come binding on the states at any future time.27 Of course, this leaves the
question of what the framers of the Fourteenth Amendment thought, and
we might find ourselves back in the same conundrum.28 Even if there were
clear originalist evidence against incorporation (especially incorporation
of the Establishment Clause), incorporation may still be justified on other
grounds.29 It simply begs a different question: whether originalism is the
best interpretive device even where there is some clear evidence of specific
original intent. Given the long history of incorporation and the useful
constraint on interpretation provided by stare decisis, I would argue in
this context that hard originalism is not the best interpretive device.30 In
fact, hard originalism may conflict with soft originalism as the narrower
views of certain framers come into contact with the many changes to reli-
gious pluralism and to the nation over the last two centuries. Moreover,
as H. Jefferson Powell has argued, there may be originalist arguments
against using originalism—that is, the framers never expected their intent
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to govern future and potentially unforeseen constitutional questions.31

This would make hard originalism an anachronism, but it might support
—or at least not conflict with—soft originalism.

The bottom line when it comes to using historical arguments to sup-
port religion clause doctrine is that the historical arguments are a justifica-
tion for decisions influenced by other factors, as the realists used to say.32

Justices Scalia and Thomas have cast originalism as a sort of interpre-
tive panacea in these cases.33 If only we followed the framers’ intent, we
would have a clear answer to many questions that arise under the religion
clauses. Of course, if the framers did not share any single set of assump-
tions, these arguments do not do what they claim—that is, they do not
provide any “objective” concrete interpretive framework.34 The various
packages of framers’ intent just sit on the shelf until a justice chooses
which one(s) to use and uses it. Of course, in making the choice of which
intent to use, the justice must be relying on something other than the
history, and we are back to square one.35 Justice Scalia’s originalism in the
religion clause context does not limit activism any more than Justice Ste-
vens’s originalism does. The question that needs answering is not which
historical account is accurate, but rather what are the underlying bases for
choosing a given historical account, and do any of these bases help obtain
a better understanding and interpretation of the religion clauses regardless
of the historical accounts?

More than forty years ago, Justice Brennan captured some of these
concerns in his concurring opinion in Abington Township v. Schempp.36

Addressing historical analysis of Bible reading and prayer at the beginning
of the school day, Justice Brennan wrote of the futility of using hard origi-
nalism and the potential for using soft originalism:

A too literal quest for the advice of the Founding Fathers upon the issues
of these cases seems to me futile and misdirected for several reasons: First,
on our precise problem the historical record is at best ambiguous, and
statements can readily be found to support either side of the proposition.
The ambiguity of history is understandable if we recall the nature of the
problems uppermost in the thinking of the statesmen who fashioned the
religious guarantees; they were concerned with far more flagrant intru-
sions of government into the realm of religion than any that our century
has witnessed. While it is clear to me that the Framers meant the Estab-
lishment Clause to prohibit more than the creation of an established fed-
eral church such as existed in England, I have no doubt that, in their pre-
occupation with the imminent question of established churches, they gave
no distinct consideration to the particular question whether the clause
also forbade devotional exercises in public institutions. . . .
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Whatever Jefferson or Madison would have thought of Bible reading
or the recital of the Lord’s Prayer in what few public schools existed in
their day, our use of the history of their time must limit itself to broad
purposes, not specific practices.37

Of course, even in this concurring opinion rejecting strict original-
ism, Justice Brennan elsewhere makes assumptions about the framers as
though they were a unified group with unified motives. His recognition of
the problems with originalist approaches, which were most likely appar-
ent to him before Schempp because he was certainly familiar with the con-
tradictions between the history set forth by the Court in Everson and Mc-
Collum and that set forth by Justice Reed in his McCollum dissent,38 is
significant because as noted above Justice Brennan sometimes still relied
on hard originalist approaches.39 Reliance on the intent of the framers
may be so ubiquitous in religion clause interpretation precisely because it
is not objective or heavily constraining, but gives the appearance of being
so. Since a supporting history can be found for most positions, it is a neat
tool to pull out of the interpretive tool kit when it is unclear why a given
result may be better than another. Of course, papering over the viability of
multiple results with history does not change the possibility that there
may be other ways to choose between them that are more useful in inter-
preting the religion clauses.

B. Principles of Religion Clause Interpretation: 
Introduction to the Modal Approach

If we no longer rely on strong historical arguments as the primary source
for justification of religion clause decisions, we are left with a number of
broad principles the Court has used. Admittedly, the Court has often justi-
fied reliance on these principles by reference to historical arguments. To
the extent the historical arguments are of the “soft” originalist type, they
may help choose between the competing principles, but in the end we
must look at the principles themselves to see if they live up to their billings
and if they are useful in interpreting and applying the religion clauses.

The major principles the court has used are neutrality, liberty, equality,
separationism, accommodationism, traditionalism, and nonpreferential-
ism (usually veiled). Sometimes these principles are used in coordination
with each other, and sometimes they are used alone. Later chapters will
address each of these principles, especially neutrality and liberty, which
have occupied increasingly important roles within religion clause juris-
prudence.
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Two distinct problems are raised by the use of these principles. First, do
they live up to their billing? For example, as will be discussed in the next
chapter, is neutrality in its various incarnations really neutral, and if not,
why should we use it as compared with any other principle? Second, as-
suming some or all of the principles live up to their billing, at least in part,
how do we choose between the available principles? If we are able to use
more than one principle, how do the applicable principles interact? These
questions will be explored in greater detail in later chapters. For now, a
brief overview may be helpful.

A useful way of viewing these principles is presented by Philip Bobbitt’s
concept of modalities of constitutional interpretation.40 If each of these
principles is equated to a mode of interpretation, we can see that some
modes work better than others in a given situation, but in some situations
more than one mode of interpretation (or principle) may be useful.41

There are, of course, significant differences between Bobbitt’s approach
and the use of principles suggested in this book, but as will be seen in later
chapters, the concept of principles ebbing and flowing based on the inter-
pretive task at hand makes sense assuming the principles have some useful
role in interpreting the religion clauses. Bobbitt’s work provides a model
for such a system of ebbing and flowing interpretive modes.42

Some may question the suggestion made in this book that greater
consistency and transparency in religion clause interpretation may be
achieved by relying on multiple principles that ebb and flow based on the
context of a given case or issue than by the current reliance on one or two
broad principles. Yet the current approach of relying on often unsubstan-
tiated interpretive devices such as neutrality has not led to great clarity or
a better understanding of religion clause interpretation.43 Claiming that
original intent or neutrality supports a position is not the same as proving
it, and when one’s evidence for these approaches can be easily countered
by judges or commentators who hold a different perspective, the likeli-
hood of confusion is greater than where, as suggested in this book, judges
rely on narrow modes of religion clause interpretation that actually stand
for something more than an illusion of objectivity. Most of the principles,
such as separationism, accommodationism, liberty, and equality, have a
strong pedigree in religion clause jurisprudence and are supportable with-
out being justified by hard originalism or neutrality.

Interestingly, neutrality (see chapter 2) and hard originalism have no
useful role in religion clause interpretation. These are the two most com-
mon methods used by the Court to support its choice of principles and
outcomes in religion clause cases.44 The consequences of this assertion are
significant. I am arguing, in essence, that the two major interpretive de-
vices used by the Court in religion clause cases are nothing more than
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legal illusions or rhetorical justifications. These illusions have been used to
support specific results in cases,45 to justify other principles,46 and to sup-
port specific legal tests.47 Peel away the illusion and the rhetorical bases
for these decisions, and the other principles used to support them may be-
come visible. Removing the rhetorical and historical fog from religion
clause decisions is, in part, the goal of this book.

What this removal exposes from the early religion clause decisions to
the most recent is a latent debate over the role of religious pluralism and
religious freedom in American life. Many decisions seem to be based on a
form of pragmatism covered over by originalist or neutrality-based argu-
ments, and others seem to be more directly based on other principles they
espouse, such as separationism or accommodationism, even if the use of
those principles is justified by originalist or neutrality-based illusion.48

Concerns about religious divisiveness, recognition of the religious tradi-
tions of the nation, protecting religion from state regulation, and pro-
tecting the state from religious influence also underlie a number of deci-
sions.49 Again, these concerns are often masked or justified based on hard
originalist or neutrality-based arguments. The key question is whether
any of the underlying principles or bases for these decisions can be legiti-
mated without reliance on illusory historical or neutrality-based argu-
ments. The answer to this question is yes. In fact, the bigger problem may
be that a number of principles are applicable in religion clause interpreta-
tion, and thus an interpretive approach—in this case the modes of religion
clause interpretation—must be devised to navigate the surf between these
principles.

C. Justice Jackson and Hans-Georg Gadamer: 
Of Prepossessions and Preconceptions

Concurring in the McCollum case, Justice Jackson wrote: “It is idle to
pretend that this task is one for which we can find in the Constitution
one word to help as judges to decide where the secular ends and the sec-
tarian begins in education. Nor can we find guidance in any other legal
source. It is a matter on which we can find no law but our own prepos-
sessions. . . .”50

Many scholars and judges have an uneasy response when assertions
like Justice Jackson’s arise. Yet, as will be discussed in chapter 6, the pre-
ceding quotation is a warning against unrestrained activism. Justice Jack-
son’s statement is not a call for unrestrained judicial subjectivism. Rather,
it is a warning that in such situations one ought to be careful to think
through one’s own preconceptions and to carefully consider any factors
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that may help restrain interpretive presumptions.51 Without direct guid-
ance from text or history, we must consider what modes of interpretation
are valid in a given context and within a given interpretive framework.
These modes offer a potential source of interpretive constraint.

In this context the philosophical hermeneutics of Hans-Georg Gada-
mer are useful. At the outset I should point out that Gadamer, who was a
philosopher, not a law professor, is a highly misunderstood figure in the
legal academy. Some folks simply shut down and stop listening when they
hear a reference to him, or they confuse his theories with those of the de-
constructionists (who Gadamer opposed in many ways).52 He has been
the subject of some crass and unsophisticated attacks in the legal acad-
emy.53 Much of this ire seems to be the result of a perceived (but partially
accurate) connection between philosophical hermeneutics and critical le-
gal theory,54 but Gadamer’s approach can support any number of norma-
tive theories, and the fact that the critical theorists find support for their
theory from Gadamer’s descriptive point that we are all historically situ-
ated and influenced by our traditions says little about his broader the-
ory.55 In fact, Gadamer was not a great supporter of the Frankfurt school
of philosophers upon whom many critical theorists rely, and the disagree-
ments between Gadamer and Jürgen Habermas in particular are well doc-
umented,56 even if they were adeptly mediated after the fact by Paul Ri-
coeur.57 Critical theorists have simply used Gadamer’s descriptive concept
of interpretation, along with the work of other Continental philosophers,
to support their normative positions. There is nothing wrong with this,
but as noted above, Gadamer’s theory can be used to support any number
of normative positions.58

Given all this, why reference Gadamer’s approach here? The reason is
simple. It lends clarity to Justice Jackson’s point, allows for a modal ap-
proach such as Bobbitt’s where both text and interpreter are constrained
but not led to automatic results, and explains just why it is that courts
seem obsessed with justifying decisions with broad principles. Gadamer’s
theory at its base is mostly descriptive and not terribly controversial. In
fact, any number of other theories such as Peirce’s semiotics lead in simi-
lar directions.59 Gadamer’s approach has been heavily mystified in the
academic context, but as used in the present context it is easily accessible
to anyone once it is explained.

Gadamer asserts that there is no one proper methodology for interpre-
tation (just as there is no single principle of religion clause interpreta-
tion).60 This is because we are all situated in a historical and cultural con-
text. The term for this is dasein, or being in the world.61 What it means is
that we are always projecting our preconceptions into the interpretive
process, and those preconceptions are heavily influenced by the traditions
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into which we are enmeshed.62 These preconceptions provide us with a
horizon through which we view the world, and beyond which it is hard
for us to see.63 We may be able to confront our preconceptions when we
interpret through the process of reflection, but it is hard to escape one’s
horizon.64 The things we interpret (texts, facts, situations) provide a con-
straint on our interpretive presumptions because they also have hori-
zons.65 The goal of interpretation is the fusion of horizons, where the in-
terpreter’s horizon and that of the text are able to come to meaning. This
may require the interpreter to throw out preconceptions that are inconsis-
tent with the horizon of the text.66

In the legal context there are interpretive traditions that judges are ac-
culturated to use.67 In constitutional interpretation most of these are cap-
tured nicely by Bobbitt’s modalities.68 Judges may look for broad princi-
ples such as neutrality or interpretive devices such as original intent as a
matter of course without necessarily having any strong ideological motive
(of course, some judges do have such a motive). The problem in the reli-
gion clause context is that some of these traditional devices, such as hard
originalism and neutrality, do not work and thus may be inconsistent with
the horizon of the text, while other traditional modes may be more useful.
Stare decisis may be both a blessing and a curse in the religion clause con-
text. It clearly is part of the traditions of judging,69 but in the religion
clause context it has been sometimes ignored and frequently used to lock
in decisions based on illusion.70 Still, if we are able to create a better form
of religion clause interpretation through the modalities approach, stare
decisis may be a useful tool to support interpretations within the ebb and
flow of religion clause jurisprudence.

Another key connection between Gadamerian hermeneutics and the
approach discussed herein is that the fusion of horizons does not suggest
that there is any one right answer in interpretation, but it also does not
lead to nihilism. There is interpretive constraint, but there is a range of
potentially “correct” answers to any interpretive dilemma, albeit a range
constrained by the horizons of text and interpreter.71 Similarly, Bobbitt ar-
gues that the modalities approach allows for legitimation of interpretation
without “justifying” that interpretation.72 The reason for this is that use
of the modes can legitimate a decision without any claim that a given re-
sult is just, because “justice” claims are highly contestable.73 Moreover,
interpretive approaches based on a theory of justice can only be self-justi-
fying and legitimating, while the modalities approach can legitimate re-
sults in cases without claiming any sort of metaphysical justice.74 Signifi-
cantly, Bobbitt’s approach does not preclude the quest for justice or as-
sume that there is one correct answer for a given issue because modes can
conflict, and as long as one is acting within the modes, one can use moral
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arguments to reach what he, she, or a given theory characterizes as “just”
results in such circumstances (I would suggest in such circumstances one is
actually relying on the prudential mode).75 From Bobbitt’s perspective it is
problematic to work backward from justice theories because they are
hard to legitimate outside the theory.76

This gels nicely with Gadamerian hermeneutics because the modes may
be considered a significant part of the horizon of the text that cannot be
ignored. As will be demonstrated in later chapters, the modes of religion
clause interpretation—or at least some of them—may also be imbedded
in the horizons of most interpreters in religion clause jurisprudence, even
if those horizons are often distorted by the haze of hard originalism or
neutrality. The key is that far from being nihilistic, the approach suggested
in this book offers real constraint in the interpretive process without pre-
tending that a specific and superior normative outcome can be determined
in every case.77 There may be a number of possible outcomes depending
on the facts of a case, the modes of religion clause interpretation, and the
legal issues involved. Simply put, the approach herein provides more clar-
ity and constraint on interpretation precisely because it does not pretend
that there is some sort of objective and neutral basis for decisions that ob-
viously could have come out more than one way. Rather than start with a
normative presumption either up front or masked behind the illusion of
supposedly objective criteria and work toward a legal justification, the
approach in this book begins with a descriptive assertion about the nature
of religion clause interpretation and works toward a normative solution
without claiming historical or theoretical inerrancy.

This brings us back to Justice Jackson’s assertion in regard to Estab-
lishment Clause jurisprudence. Jackson’s claim is straightforward: neither
constitutional text or history nor any other legal source can answer spe-
cific questions that arise under the Establishment Clause.78 What Gada-
mer and Bobbitt add to this dynamic is quite important. Through the no-
tion of interpretive constraint based on the need to fuse horizons or con-
straint based on the available modes of religion clause interpretation, one
can heed Justice Jackson’s implicit warning regarding unconstrained inter-
pretation. The fact that no legal source by itself offers interpretive help
does not foreclose the possibility that broader legal traditions or modes of
constitutional interpretation might provide such constraint. The fact that
there may be no clear objective answer to highly complex and fact-sensi-
tive issues does not mean we must tread the path toward pure subjec-
tivism or nihilism. Rather, such a dichotomy between the clearly “objec-
tive” and the purely “subjective” is a false construction, because one may
still be constrained in interpretation even where no “objective” answer is
available for a given issue.79
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The remainder of this book will explore how all this works in the reli-
gion clause context by focusing first on the various principles of religion
clause interpretation such as neutrality, liberty, equality, separation, and
accommodation. The principles that actually serve any function beyond
rhetorical justification will be considered modes of religion clause inter-
pretation. In chapter 9, I set forth an interpretive approach based on the
principles and modalities of religion clause interpretation.

The primary focus of this book is not normative. The goal is to under-
stand what principles may drive the courts in religion clause cases and
why some of them are hidden and others reified despite a lack of depth.
Additionally, chapter 8 tackles the question of defining or recognizing reli-
gion in religion clause jurisprudence, a discussion that is essential to any
detailed understanding of several major religion clause questions. I do not
stake out a position in the broader culture wars or in the debate between
various schools of legal thought, although I hope my conclusions in the
religion clause context may be of use to a number of those schools. In
chapter 10 I suggest a normative solution, the facilitation test, and apply
it to a number of situations. One may reject my normative approach,
however, without rejecting the descriptive observations and interpretive
approach set forth in the first nine chapters of this book.
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Neutrality

Neutrality, whether formal or substantive, does not exist in the
religion clause context. Others have recognized this.1 Still others have
come partway to this conclusion by suggesting that neutrality is inherently
dependent upon the baseline one chooses to use in describing it, and thus
it does not exist apart from these baselines.2 Yet claims of neutrality can-
not be proven. There is no independent neutral truth or baseline to which
they can be tethered.3 This is important because it means that any baseline
to which we attach neutrality is not neutral, and claims of neutrality built
on these baselines are by their nature not neutral. This might seem circu-
lar—that is, since there is no independent state of neutrality from which
to derive neutral rules or applications of rules, there can be no neutral re-
sults and no means by which one can prove a given baseline is neutral. Yet
examples, even in Supreme Court opinions, are readily available.4 The
Court has used varying concepts or baselines of neutrality,5 and in several
cases justices in the majority and dissenting opinions claimed to be relying
on the same or similar principles of neutrality, yet they reached opposite
conclusions.6

This critique of neutrality applies to both the recent Court’s use of for-
mal neutrality (a concept explained further below) and to earlier Courts’
substantive neutrality or separation as neutrality approaches (also ex-
plained further below). Much attention will be paid in this chapter to the
concept of formal neutrality that seems most pervasive today, at least in
cases involving aid to religious entities or individuals, equal access, and
Free Exercise Clause exemptions. As will be seen, the critique of neutrality
provided herein applies to any claim that a given approach is “neutral” in
regard to the many highly contested questions arising when government
and religion interact in our complex regulatory state. In the end, as with
interpretive claims based on hard originalism, neutrality requires value
choices that are often masked under the cloak of evenhandedness or other
mostly rhetorical devices.

Steven Smith has explained:

2
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[T]he quest for neutrality, despite its understandable appeal and the te-
nacity with which it has been pursued, is an attempt to grasp at an illu-
sion. Upon reflection, this failure should not be surprising. The impossi-
bility of a truly “neutral” theory of religious freedom is analogous to the
impossibility, recognized by modern philosophers, of finding some outside
Archimedean point . . . from which to look down on and describe reality.
Descriptions of reality are always undertaken from a point within reality.
In the same way, theories of religious freedom are always offered from the
viewpoint of one of the competing positions that generate the need for
such a theory; there is no neutral vantage point that can permit the theo-
rist or judge to transcend these competing positions. Hence, insofar as a
genuine and satisfactory theory of religious freedom would need to be
“neutral” in this sense, rather than one that privileges one of the compet-
ing positions from the outset, a theory of religious freedom is as illusory
as the ideal of neutrality it seeks to embody.7

Others have also acknowledged the elusive and malleable nature of
neutrality.8 The Court’s use of the term until recently was often symbolic
—not in the sense that William Marshall’s fascinating work has used that
term,9 but rather in the sense that the Court was trying to send a message
that it was being balanced in its resolution of the issues that it decided.10

Of course, despite protestations otherwise, this was not always so. Still,
the Court did not use neutrality as the be-all or end-all concept in actually
deciding cases. Rather, it had to also rely on other principles because neu-
trality is so malleable, or parasitic, as Steven Smith has argued.11 If there is
no such thing as neutrality—or at least neutrality as more than a buzz-
word—this seems a logical state of affairs. The Court suggests that it is
acting neutrally, but it can only define this neutrality by reference to other
principles (which are not neutral).

The current Court, however, has begun to rely on neutrality more di-
rectly.12 Neutrality is no longer a background principle that the Court sees
no need to consistently define. Rather, it is an actuating principle that the
Court apparently believes must be given a formalistic definition that can
be rigidly applied.13 As will be seen, the Court connects its formal neutral-
ity with what appear to be arguments for formal equality between religion
and “nonreligion.”14 Yet the current Court’s neutrality is no more neutral
than past Courts’ neutrality. In fact, because of its formalistic nature it is
potentially “less neutral”—if it is possible to be less than something that
does not exist—because at least potentially if a government action or in-
action meets the Court’s definition of neutrality (and the element of indi-
vidual choice discussed below), pesky things such as the effects of the pro-
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gram need not be considered.15 This is particularly problematic because
the Court does not explain why its formal neutrality is neutral given the
competing views of neutrality, and the Court uses terms such as “entirely
neutral”16 and “neutral in all respects.”17 By relying on the term in this di-
rect yet unsubstantiated manner, the Court gives it extra power.

Not to be outdone, the justices who reject the Court’s formal neutrality
have begun strenuously arguing for a return to substantive neutrality,18 or
sometimes to separation as neutrality, as the guiding principle.19 The bat-
tle thus joined, the justices argue the meaning of neutrality, which as I
have suggested is like arguing over the real location of Oz, and neither
side is forced to confront in any serious way the interpretive presumptions
that inform its chosen neutrality position, although the substantive neu-
trality wing often openly acknowledges its reliance on separation (with-
out, of course, explaining how separation is in fact neutral). As will be
seen, substantive neutrality—at least as envisioned by Douglas Laycock
—has something important to lend to this debate, but not because it is
neutral.

The current Court’s formal neutrality approach requires a law or gov-
ernment policy to be facially neutral in regard to religion.20 In the aid con-
text there is an additional element to the formal neutrality approach.21

Any benefit or funding that flows to religious entities must do so as the re-
sult of the choices of private individuals.22 As will be seen below, this ap-
proach has not been applied in all aid cases, but to the extent it has been
applied, the private choice element may have lost its substantive bite.23

The current version of neutrality that has become dominant in the aid,
equal access, and free exercise contexts is intensely formalistic, and it ap-
pears to minimize the effects of government programs and actions.24 Es-
tablishment Clause jurisprudence has traditionally been fact sensitive, but
the Court’s formal neutrality approach lacks the tools to enable it to deal
with the many situations to which it will invariably be applied. The more
flexible Lemon test25 was much maligned because of the questionable dis-
tinctions drawn by the Court.26 Thirty years from now the Court’s appar-
ent move toward a formal neutrality test might be viewed in the same
way. Formalism does not necessarily beget clarity, and in the end when the
issues that arise are complex and fact specific, the more formalistic the
test, the less clarity it will likely bring in the long run, either because it
must be contorted to fit the diversity of situations to which it will be ap-
plied or because it will ignore context and function somewhat like a bull
in a china shop.

The Court’s formal neutrality approach reminds me of a quotation
from Professor Philip Kurland’s classic 1961 article, Of Church and State
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and the Supreme Court,27 which has influenced the Court’s formal neu-
trality approach. In describing a “neutral principle” that would “give the
most appropriate scope to the religion clauses,” Kurland explained:28

This “neutral principle” has been framed in reliance on the Aristotelian
axiom that “it is the mark of an educated man to seek precision in each
class of things just so far as the nature of the subject admits,” rather than
the Platonic precept that “a perfectly simple principle can never be ap-
plied to a state of things which is the reverse of simple.”29

While it may at first seem an odd thing for a legal academic to state, I
am inclined to favor the Platonic precept over the Aristotelian axiom
upon which Professor Kurland relied, at least when it comes to formal
neutrality. The vast web of factual scenarios involved in funding cases and
equal access cases—situations where the Court has already and clearly
applied formal neutrality—is indeed the reverse of simple, and formal
neutrality is an intensely simple concept (although in no way perfect).
While Professor Kurland may have advocated a version of formal neutral-
ity, it is unlikely he was advocating the kind of acontextual neutrality to-
ward which the Court has been headed.

Lurking underneath the Court’s formal neutrality is the notion that re-
ligion has no special status, and thus there is no need to differentiate be-
tween religion and nonreligion if the government is acting “neutrally.”30 A
corollary to this notion is the argument that by treating religion differ-
ently one is being hostile to religion. Thus, it is discrimination and hostil-
ity to religion if religious organizations are not given access to the same
benefits as secular organizations,31 and at the same time there is nothing
wrong with failing to provide religious exemptions to “generally applica-
ble” laws even if those laws interfere with core religious practices.32 There
would be significant problems with the Court’s implicit presumptions
even if neutrality were a real and attainable concept, but if neutrality is
nothing more than an empty construction,33 the Court’s other presump-
tions are even more problematic.

To understand the Rehnquist Court’s notion of neutrality, it is useful to
explore several of the cases where the Court has used neutrality analysis
in varying contexts. Thus, in this chapter we will look at three cases to see
the formal neutrality doctrine in action. These are Zelman v. Simmons-
Harris,34 Good News Club v. Milford Central School,35 and Employment
Division v. Smith.36 Each of these cases represents a major area where the
Court has used a version of its neutrality concept: Zelman in the context
of government aid to religious schools,37 Good News Club in the context
of equal access to government facilities by religious groups,38 and Smith in
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the context of exemptions to “generally applicable” laws under the Free
Exercise Clause.39 Before analyzing these cases, however, it is useful to
further answer the question of what is neutrality, or at least what does it
pretend to be?

The answer to the question—“What is neutrality?”—is central to the
discussion of neutrality’s place in religion clause jurisprudence. Thus, the
answer that neutrality, at least in the religion clause context, is a myth
may seem wholly unsatisfying. Yet can there be some use for a concept
that is impossible to achieve? Neutrality is nothing more than a variable
social construction, and formal neutrality nothing more than a rigid judi-
cial construction. Each relies on a baseline that is not provably neutral,
but each has a value because people take solace in the notion of neutral-
ity.40 Even if objectivity does not exist in contested spaces, there may be
value in the perception of objectivity.41

This sounds a bit odd at first, but it actually tracks much of what the
pre-Rehnquist Court did with the concept of neutrality. Neutrality was
mentioned quite a bit in numerous contexts; sometimes the Court used a
vague adjective to describe it, such as “benevolent neutrality.”42 Yet the
Court never relied exclusively on the principle, supplementing it with sep-
arationism or accommodationism.43 For those who did not dig too deeply,
there was always the reassuring tone of neutrality. For those who did dig,
it was apparent that the Court could not substantiate its claim to neutral-
ity, but the Court had the other principles to fall back on, and one could
support or attack those other principles without focusing on whether they
were neutral in application or effect.44 It would not be a reach to read
some of these cases and perceive that the Court was essentially saying,
“We are following a separationist principle or an accommodationist prin-
ciple that we think is more neutral than the alternatives in this context,
but neutrality is only the lofty object of the religion clauses, not something
we can prove with absolute certainty.”

I do not defend the earlier Courts’ use of the term. It was in a sense
false advertising, because there is no way to prove that separationism or
accommodationism is inherently more neutral than other principles.45 Yet
the implicit message that was at least potentially infused in these earlier
decisions—that is, we know that neutrality is just a lofty principle and we
are only using it to describe the outcome in this case vis-à-vis the alterna-
tives—is less troubling than claims that both the mode of analysis and the
results are neutral, and that the alternatives are not. The latter is the mes-
sage of the formal neutrality approach. The current Court has converted
neutrality from a lofty, albeit impossible, goal to both the means and ends
of religion clause analysis.46

The Court’s struggle with neutrality over the years reminds me of a
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conversation I had with my older daughter a few years ago when she was
five years old and excited after realizing that her tooth was loose and
would soon fall out. She realized that I might be the “tooth fairy” and
asked if the tooth fairy was real or if I was the tooth fairy. Not wanting to
burst her bubble or lie, I responded that the tooth fairy would leave her a
present when she lost her tooth. She responded that she knew I was the
tooth fairy, but that she wanted the tooth fairy to visit and leave her a pre-
sent anyway.

This is akin to the struggle for neutrality. Like the tooth fairy, neutrality
is just a myth, but like children who want the tooth fairy to visit, we want
it to be real, or at least for something to stand in for it to make us believe
it is real. Unlike my five-year-old daughter, however, the Rehnquist Court
has strenuously argued in essence that the tooth fairy is real, and when
confronted with the question of why, the answer seems to be “because we
said so.” The nuance of the stand-in concept—neutrality not as a real
thing, but as a lofty principle that we try to emulate—seems lost.

Of course, even though neutrality as a lofty principle is less problem-
atic than formal neutrality because it is not used to reach or empower out-
comes, it is no more neutral. Moreover, in two contexts it has been used
to, or argued to, empower results. These two contexts are substantive
neutrality and separation as neutrality. As will be seen, one conception of
substantive neutrality has some merit, but not because of the neutrality
claim. This conception of neutrality is far more nuanced and sophisticated
than other neutrality claims. It recognizes there is no agreement about
what neutrality is. I am referring to Douglas Laycock’s construction of
substantive neutrality.47 Laycock is not alone in arguing for substantive
neutrality. Scholars,48 as well as justices of the Supreme Court,49 have ar-
gued for some form of substantive neutrality. Professor Laycock, however,
provides the best and most succinct conception of substantive neutrality.
His substantive neutrality has a lot to recommend it. In fact, it has had a
strong influence on the facilitation approach I propose in later chapters.
Still, as I hope to show, substantive neutrality may have a lot of substan-
tive value, but no neutrality.50 This might seem a bit nitpicky, since the ap-
proach has a lot to offer, but while Professor Laycock may have made a
wise choice among potential baselines, his choice and the resulting base-
line are no more neutral than the Court’s formal neutrality.51

Professor Laycock’s formulation of substantive neutrality is reflected in
the following passage:

My basic formulation of substantive neutrality is this: the religion clauses
require government to minimize the extent to which it either encourages
or discourages belief or disbelief, practice or nonpractice, observance or
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nonobservance. If I have to stand or fall on a single formulation of neu-
trality, I will stand or fall on that one. But I must elaborate on what I
mean by minimizing encouragement or discouragement. I mean that reli-
gion is to be left as wholly to private choice as anything can be. It should
proceed as unaffected by government as possible. Government should not
interfere with our beliefs about religion either by coercion or by persua-
sion. Religion may flourish or whither; it may change or stay the same.
What happens to religion is up to the people acting severally and volun-
tarily; it is not up to the people acting collectively through government.52

Professor Laycock suggests that neutrality depends on the baseline one
sets in defining it, and that there are varying baselines.53 The baseline ap-
proach, however, is problematic because there is no superbaseline to de-
termine whether a given baseline is neutral.54 Yet the very term “neutral-
ity” asserts an epistemic (in the sense that it suggests some theory or way
to know something is neutral) and arguably a teleological claim. A given
baseline might be a useful paradigm for Establishment Clause jurispru-
dence, but unless one can demonstrate the neutrality of the baseline itself,
the baseline cannot support claims of neutrality.55

The Zelman case is a good example through which to view this. If the
Court had held that vouchers are unconstitutional when given for atten-
dance at religious schools, but that districts can maintain vouchers for
secular private schools and of course can maintain the secularized public
schools without any voucher program, would the result encourage secu-
larism? Would such a limitation advance private choice, or would it place
burdens only on the private choice of religious individuals because they
must choose between a secular education free of charge and their val-
ues?56 Yet, under the Court’s holding that allows vouchers to be used at
religious schools, there is a powerful argument that religion, and particu-
larly more dominant and well-funded religions, will benefit from an infu-
sion of government funds,57 and that private choice will be skewed to-
ward sending one’s children to schools with whose faith mission one dis-
agrees simply to keep them on a level playing field with other children in
the area who may face no such conflict.58

Which of these options is neutral? Which encourages or discourages re-
ligion the most? These are actually two very different questions. The first
is unanswerable in any objective way unless one has a magic key to dem-
onstrate that a contested account of neutrality is actually neutral. Yet the
second question is answerable, even if it is not precisely so. More impor-
tant, even though the answer may be contestable, the contestability of the
answer is more open to debate when it is not appended to the concept of
neutrality. The answer must be debated on its merits, without regard to
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the unprovable claim that it is neutral,59 and thus neutrality should have
no power in the interpretive process. As Steven Smith has implied, calling
a result neutral adds nothing of value to an argument.60 I would add that
doing so may obfuscate the nature and value of other principles that un-
dergird an argument, or may unnecessarily prop up those principles.

Yet, as will be seen, this does not destroy the force of Laycock’s princi-
ple.61 Significantly, the fact that divorcing Laycock’s substantive principle
of religion clause jurisprudence from neutrality does not undermine that
principle demonstrates the lack of import the neutrality concept has. As
between formal neutrality and substantive neutrality, substantive neutral-
ity is the better option, not because it is more neutral—neither option is
neutral—but because it is still useful even when divorced from its neutral-
ity claim. The Court’s formal neutrality hinges too much on neutrality as
a real concept, or at least on formal equality as neutrality,62 and while a
more sophisticated and consistently applied version of the equality princi-
ple could have independent value,63 the formal equality as formal neutral-
ity version has little to offer, since its claim to neutrality (and its implicit
claim of equality) cannot be proven.

Separation as neutrality is another concept of neutrality that has at
times been linked to substantive neutrality. The separation as neutral-
ity approach was used in early cases such as Everson, McCollum, and
Schempp and is currently favored by a minority of justices.64 Of course, it
is no more neutral than formal or substantive neutrality. Consider both
arguments in Everson.65 The majority held that funding the transportation
of students to parochial schools did not violate the separation principle
because the funding simply demonstrated neutrality between religion and
nonreligion.66 The dissenting opinions argued that neutrality mandated a
separationist outcome, and thus the funding was unconstitutional.67

Assume the funding is constitutional as the majority held. How is it
neutral? Putting aside for the moment that as Justice Jackson pointed out
in his dissenting opinion the funding went only to Catholic school stu-
dents and not to other parochial or secular private school students,68 the
bulk of the funds going into private hands for transportation will go to
those attending religious schools. The Court noted that parochial schools
were the primary venues for private school students in that area, and even
if the program allowed transportation funding to all private schools,69 the
denominations with the largest number of schools would receive the larg-
est benefit.

The reasons the Court gave for upholding the program, save one, make
some sense. That one—that the funding regime and its practical outcome
are neutral—is simply not true. The funding could provide additional en-
couragement for families to send their children to private school, and es-
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pecially to parochial schools, which were the largest constituency of pri-
vate schools in Ewing Township. Admittedly, this is not a huge windfall
for religion, and in fact, it would be allowed under the facilitation test
proposed later in this book, but speaking of neutrality simply covers over
the real-world impact of such a funding regime given religious and private
school demographics.

The dissents’ position, however, would be no more neutral, because to
deny funding under the facts in the case would give added encouragement
to send one’s children to the public schools. For those who chose not to
do so because of their religious convictions, the denial of funding would
impose an additional cost (in addition to property taxes to support the
public schools and parochial school tuition) not borne by those who de-
cide to send their children to the secularized world of the public schools.
This may be justifiable under the separation principle, but it would end up
discouraging religion. Neutrality talk adds nothing to the analysis except
perhaps a rhetorical justification (as it did for the majority).

Issues surrounding government interaction with religious entities have
become increasingly complex as over the last hundred years or so govern-
ment, both state and federal, has grown and gotten involved in many ar-
eas of life where there was traditionally little or no government participa-
tion or regulation.70 It is hard for government to act “neutrally” when its
actions or failure to act in the same situation can have massive repercus-
sions.71 This creates problems for any “neutrality” test that must be ap-
plied to this massive web of government action and inaction. At the theo-
retical level such a test can make no absolute claim to neutrality because
there is no principle of superneutrality that can be used to demonstrate its
neutrality, and thus contested perspectives necessarily enter the process of
developing such a test.72 It would solve the problem if one could prove
neutrality by looking at the effects of a court’s approach, but as the above
examples demonstrate, this is impossible to do without presuming that a
certain baseline is neutral and using the presumed baseline to justify the
neutrality of outcomes.73

Let us look at another example. A creation science advocate applies to
the National Science Foundation (NSF) for a grant.74 To make this hypo-
thetical even more interesting, let us assume that the creation scientist is
not an advocate of “intelligent design theory,” which makes a greater at-
tempt to assume the mantle of science,75 but is a traditional advocate of
creation science. Moreover, the creation scientist is applying on behalf of
a creation science center, and not a specific church or religious organiza-
tion, and the center has no direct connection to any religious entity. The
applicant and members of his team all have doctoral degrees in biology
or chemistry, some from Evangelical universities. Their proposed project
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consists of proving that spontaneous evolution in lower organisms proves
that evolution could have happened in a much shorter period of time than
is currently accepted, and that it is limited to certain organisms. They ar-
gue that the period of time would be between six and seven thousand
years, and that humans are not among the organisms that have evolved.
In fact, they suggest Australopithecus, Homo erectus, and Homo habilis
were all simply spontaneous mutations from great ape species that never
took hold and died out.

The NSF rejects their proposal because the creation scientists have not
supported their hypothesis with adequate testable data. The scientists sue,
claiming that the NSF’s decision demonstrates hostility to religion in a
program open to secular scientific debate and that the NSF undervalued
their empirical data. How do we address this situation based on formal
and substantive neutrality?

The natural answer is to say that the scientists were not qualified to
participate in the program because they were unwilling or unable to pro-
duce adequate scientifically acceptable data to support their hypothesis,
and their hypothesis was unscientific, yet the program from which they
seek funding is a scientific program. This is of little help, however, because
the creation scientists can simply charge that the whole selection process,
including the reliance on secular scientific “theories” and “adequate scien-
tific” data, is biased against faith-affected approaches, which are put at a
disadvantage because they cannot compete for funding on an equal basis
even if they engage in some empirical research. They would assert that the
NSF’s definition of science as requiring use of the scientific method is not
neutral as between religion and irreligion.

Based on the formal neutrality approach, it would appear that the
program discriminates against faith-based entities,76 or at the very least
against faith-based “scientific” viewpoints trying to compete with secular
scientific theories in the marketplace of ideas.77 To the extent it requires
applicants to adhere to the scientific method preferred by secular science,
it is not neutral as between religion and secularism. It prefers secular hy-
potheses and methods over religiously derived hypotheses, even when the
“religious scientists” engage in some empirical research.

Perhaps the most obvious argument in the NSF’s favor would be that in
this case government is funding the research through a competitive proc-
ess and on its own behalf, and by analogy to the free speech cases, govern-
ment can “selectively fund a program to encourage activities that it be-
lieves are in the public interest.”78 The problem with the competitive proc-
ess aspect of this argument is that the creation scientists are in essence
arguing that the process is competitive only for those holding secular sci-
entific views. It would be as if the NEA in Nat’l. Endowment for the Arts
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v. Finley79 had said it would allow artists to compete only if their styles
were influenced by secular art or artists. The problem with the govern-
ment as speaker aspect of the argument is that the government does not
necessarily endorse all the scientific research that arises from NSF grants,
and indeed it seems to be creating a “funding forum” for the exploration
of scientific ideas (thus it might be a designated public forum open to “sci-
entists”). This might make the situation more like that in Rosenberger v.
Rector and Visitors of the Univ. of Va.,80 where the University of Vir-
ginia’s system for funding student organizations was deemed a limited
public forum,81 although the competitive nature of NSF funding could
still be a distinguishing factor. It is, of course, quite possible that a court
would analyze the situation presented in this hypothetical under Finley or
the government speech cases, but let us presume for the moment that as in
Rosenberger it does not, and the applicable analysis is the Court’s neutral-
ity analysis. Would a decision favoring the creation scientists be neutral?

The answer to this question must be separated from the question of
whether it would be good policy or good science. After all, neutrality, like
objectivity, makes a universal claim that cannot be addressed based on
one’s policy preferences. One could argue that allowing creation scientists
access to NSF funding is not neutral, because it gives religion a preferred
status over other scientific theories that are not in the scientific main-
stream. This begs the question for the other side, which could argue that
not including religiously affected theories would give secularism and secu-
lar science preferred status and benefits over religiously affected theo-
ries.82 The claim that the latter theories are not scientific or that the evalu-
ators who make the scientific decisions reject those theories as unscientific
is inadequate to address this concern under formal neutrality, because the
creation scientists can argue that they included empirical data in their pro-
posal and that the NSF policies and definition of science are hostile to reli-
giously affected theories, and therefore the denial of funding puts those
accounts at a disadvantage when compared with the secular scientific ac-
counts.

Moreover, once this argument is made, other religious groups—for ex-
ample, a UFO cult that believes humans were placed here by aliens from
the planet Zermac—would also be able to challenge the use of secular sci-
entific standards in the NSF selection process. To avoid discriminating
against religion by favoring secular scientific standards in a government-
funded program open to private applicants, the only “neutral” process for
selection among those willing to include empirical data in their proposals
might be a first come first serve system or a lottery system. The creation
science scenario is not a huge leap under the Court’s formal neutrality ap-
proach.83
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How would the creation scientist fare under a substantive neutrality
approach? One could argue that giving government funds to creation sci-
entists certainly encourages religion, because of both the financial aid and
the credibility that NSF funding might lend to creation scientists. One
could also argue, however, that by funding only secular scientific theories,
government increases the ability of secular science to replace religion-
based theories and puts religion at a competitive disadvantage in the mar-
ketplace of ideas. Professor Laycock foresaw this tension between secular
programs and religion, and recognized a caveat to his substantive neutral-
ity approach, namely, that government is not encouraging or discouraging
religion by funding secular social activities.84 I do not disagree with his
caveat, but with or without the caveat his substantive principles are not
neutral. Either side could argue the result is not neutral if the other side
wins. Thus, whatever the independent merits of the substantive neutrality
approach, the term “neutrality” is a misnomer.

While Laycock’s theory is highly useful in the religion clause context,
the Court has unfortunately chosen to pursue the formal neutrality ap-
proach in regard to a number of issues. Let us turn, then, to some of these
issues by exploring three landmark cases, each applying a version of the
formal neutrality approach.

A. Zelman v. Simmons-Harris

Zelman is a significant case for several reasons. It is the first U.S. Supreme
Court case to uphold a government-funded educational voucher program,
and thus it is quite significant from the education policy perspective as
well as the law and religion perspective. Additionally, a majority of the
Court affirmed the use of formal neutrality, holding if a program is neu-
tral on its face and functions through “true private choice,” the pro-
gram is constitutional.85 Finally, while the majority opinion purports to
consider whether private individuals who channel the government money
to religious schools had real choices, the opinion expands the pool of
“choices” to include public magnet and charter schools, leaving open the
possibility that the comparison group could be further expanded to in-
clude all public schools, at least in districts that have open enrollment or
public school choice programs.86

The Zelman Court ostensibly followed the Lemon test as modified in
Agostini.87 The Court first held that Zelman did not present a secular pur-
pose issue, because the goal of providing a better education to students in
the Cleveland School District was an adequate secular purpose88—indeed,
at least in government aid and equal access cases, it is hard to imagine a
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situation where there would not be an adequate secular purpose. Thus,
the case centered on the effects of the program,89 as have several other
funding cases.90

Yet there is a significant catch. The two factors that determine whether
an indirect aid program meets the Zelman test are that the program must
be neutral on its face and the money must flow through individuals who
have “true individual choice” regarding where to direct the aid.91 If a pro-
gram is neutral on its face between religious and nonreligious entities, it is
highly unlikely it would ever fail the secular purpose test, nor is there a
significant distinction between direct and indirect aid, since so long as the
government entity drafting the program relates the aid that flows to reli-
gious institutions to the number of individuals who choose to use the pri-
vate service, it does not matter whether the check is written from the
government directly to the religious institution.92 It is not a stretch to say
that at least in cases of government aid to religious institutions the test is
one of facial neutrality plus a private “circuit breaker”—that is, the
money ostensibly flows to the religious institution because of the choices
of private individuals.93 Significantly, the “circuit breaker” element is con-
nected to the Court’s broader neutrality analysis. It is the private individ-
ual “choice” that makes a facially neutral program “entirely neutral.”94

This begs the question, however, of what constitutes “true private
choice” under the Court’s analysis. The Court’s answer to this question is
significant, because it involved a statistical sleight of hand that could po-
tentially make all public schools the relevant comparison group to reli-
gious schools for purposes of government aid programs. This would be
so even in areas with no secular private schools or where such private
schools cannot afford to take voucher students, so long as secular private
schools would be included in the program if they existed.95 This makes
the Court’s new test an exercise in almost pure formalism.96 If a program
is neutral on its face—it does not specify religious entities as beneficiaries
—and there is some government or nonreligious private entity that the
recipients could conceivably choose to go to for service, the test is met
because the program is neutral on its face and provides “true private
choice,”97 even if virtually all funding going to private organizations goes
to religious organizations.98

If this really were neutral, and neutrality was an appropriate actuating
principle under the Establishment Clause,99 the Court’s approach would
be perfectly acceptable. Conversely, if the Court’s approach is not neutral,
calling it neutral should give it no further power, and it should be ade-
quately supported by some other principle. In fact, if it is not neutral,
having the Court pronounce its neutrality is especially dangerous, because
the Court would simply be placing the label of neutrality on analysis that
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is neither neutral nor likely to lead to “neutral” results and using the la-
bel to validate its approach. The Court could call its undergirding prin-
ciple “Ralph,” and it would have the same descriptive accuracy.100 In
fact, Ralph might be more descriptively accurate because one would still
have to determine what the essence of Ralphness is, and the nature of the
term does not suggest that it has any extra power or reality until it is
defined.

This might seem a bit tongue-in-cheek, and it is to a point, but it dem-
onstrates the serious problems with claims to neutrality. Since there is no
neutral foundation or baseline that can be used to prove that something is
“truly” neutral, neutrality is nothing more than a buzzword, and a dan-
gerous one at that, because it implies that the supposedly neutral ap-
proach should be taken more seriously because it is actually neutral.101

Legal tests and definitions of neutrality do not make an approach neutral
—they are simply tests or definitions, and neutrality is nothing but extra
baggage.102 As was explained above, this does not mean that conceptions
of neutrality—such as Douglas Laycock’s substantive neutrality103—are
not useful tools, but it does mean that they are not neutral and should
gain no additional validity from the use of that term.104

This suggests that the Court’s formal neutrality approach is especially
dangerous, because the formalistic approach leaves little room for intro-
spection, and its very nature makes it less likely to account for nuances or
context. Supporting such a rigid regime with a concept that cannot be
proven is particularly dangerous, since once the formalistic test controls
outcomes, there will be little opportunity to adapt to varied circumstances
without sacrificing the clarity such formalistic tests are intended to create.
Thus, courts applying the test must either rigidly apply a test that has
never adequately justified itself because it is based on a nonexistent princi-
ple, attempt to modify the test in its application to varied circumstances
without the help of a useful guiding principle, or in the case of the Su-
preme Court, abandon stare decisis and either overturn the decisions giv-
ing rise to the approach or apply the approach in a manner that goes
against its underlying purpose.105

A response to this line of reasoning might be that none of this is rele-
vant if the Court’s approach is “truly” neutral. I will respond to this argu-
ment here. My response will proceed in three parts. First, I will look at
whether the individual beneficiaries of the program in Zelman had “true
private choice.”106 Second, I will examine whether the notion of a private
circuit breaker can make a government funding program “neutral” where
that program ultimately gives a disproportionate amount of public money
meant for private entities to religious institutions. As will be seen, the an-
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swer to this question is related to the first question, even if one accepts the
notion that neutrality exists and that it consists of treating both religious
and nonreligious individuals and institutions the same. Finally, I will ex-
plore whether the “facial neutrality” of a law—the fact that a law does
not distinguish between potential recipients within the broad class of re-
cipients eligible for aid107—has anything to do with neutrality as an actu-
ating principle for Establishment Clause jurisprudence.

In Zelman, the Court found that the parents of the students in the
Cleveland School District, the private “circuit breakers,” had real individ-
ual choice regarding where to send their children.108 In finding this “true”
choice, the Court went beyond the private school options the parents had
and included several public school options.109 Thus, government-run pro-
grams became part of the field of options the Court considered. Argu-
ably, a program would be neutral, and parents would have “true” choices
even if 100 percent of the money going to private entities went to religious
entities or if the only private choices parents had were religious.110 This
would seemingly be so even if the resulting government-funded regime
put nonreligious private programs at a competitive disadvantage and led
to religious institutions funded by a single sect taking over a market for
services.111

One argument in favor of so expanding the comparison group is that
government is so pervasive that to exclude government-run programs—
which are by their nature secular—from the comparison group would be
to put religion at a disadvantage in the marketplace of ideas and pro-
grams.112 Yet this argument is something of a red herring. For example,
religious groups have not generally had equal access to compete to run
police or fire services, nor would one have thought (prior to Zelman) that
religious organizations could compete to take over road services or state-
run children and family services. Moreover, religious organizations could
not administer a public school or a charter school that relies on public
funds for its existence. The relevant comparison group in the context of a
voucher program is thus private schools.113 Such schools are the only rele-
vant entities that are not government run, wholly reliant on government
funds, or subject to pervasive government regulation and oversight.

The relevant statistics regarding private schools in the Cleveland area
were skewed such that the bulk of the money passing through the voucher
program into private hands went to religious schools, and parents who
participated in the voucher aspect of the Cleveland program had few non-
religious options.114 More than 3,700 students participated in the voucher
program, and of those, 96 percent enrolled in religious schools.115 Forty-
six of the fifty-six private schools participating in the program were reli-
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gious schools.116 Moreover, the nonreligious private schools were gener-
ally small and had fewer seats for voucher students.117 These figures are
not unusual because religious schools make up a significantly larger pro-
portion of private schools nationally than do nonreligious schools.118

Rather than rehashing the debate regarding these data—a debate that
played out between the various opinions in Zelman and in the law review
literature—let us focus on the Court’s characterization of the Cleveland
program as an “entirely neutral” program of “true private choice.”119 Let
us assume for the moment that the Court’s statistical sleight of hand was a
valid comparison of apples to apples, and thus in addition to the 3,765
voucher students in the program, we can consider the 1,400 students who
stayed in public school and received subsidized tutorial aid, the 1,900
students enrolled in publicly funded community schools, and the 13,000
enrolled in public magnet schools.120 The proportion of students attend-
ing religious schools drops to below 20 percent when the reference group
shifts from 3,765 students to 20,000 students.121 In fact, if we were to in-
clude the entire Cleveland school system in the comparison group using
the Zelman majority’s approximate figure of 75,000,122 the proportion
going to religious schools under the voucher program would be ap-
proximately 4.85 percent.123 The 75,000 figure would represent all the
“choices” parents in the Cleveland district had (or could have assuming
open enrollment at all Cleveland public schools).124

Yet if parents choose to take advantage of the voucher program be-
cause of dissatisfaction with all public school options (including commu-
nity schools), or the inability to get into a magnet school or failure to win
a lottery slot at a community school,125 the parent may have little choice
but to send his or her children to religious schools or forgo the voucher
option entirely.126 If parents in the area do not subscribe to the faith of
any participating religious school, as is likely for nonbelievers and many
religious minorities, they can make the same “choice” as their neighbors
who participate in the voucher program and who subscribe to one of the
represented faiths, only by sending their children to a religious school that
may indoctrinate them in a faith with which the family disagrees or at the
very least does not believe in. This choice hardly seems neutral. Nor does
the Court’s assurance that the program is neutral, since it provides every-
one with “true private choice” and does not discriminate on its face, pro-
vide much solace to a parent who desperately wants to provide the best
education possible for her children but who is afraid that her children will
be confronted daily with lessons and choices that are alien to the family’s
faith.127

This is the problem with neutrality. One person’s neutrality is another’s
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discrimination or favoritism, and if a court proclaims something to be
neutral, there is no way of proving the proclamation to be true. The
Rehnquist Court relies on “true private choice” and facial neutrality as
the basis for demonstrating that a program is “entirely neutral,”128 yet it
is easy to dispute the availability of “true private choice,” and the facial
neutrality of a program does not mean that the program is neutral or even
that it was not designed to discriminate against religious minorities or to
favor dominant religious groups in a given area.129

Even if the Court were correct that parents had a choice of multiple,
equally viable nonreligious options, the program is not neutral. The over-
whelming amount of money flowing into private (i.e., not initially depen-
dent on government for survival) hands flows to religious schools, as does
the overwhelming number of students.130 Unless the Court explains how
the existence of “true private choice” under such circumstances is neutral,
especially in light of the inequity in same-sect options between the denom-
inational “haves” and “have-nots,” there is no reason to take the Court’s
word for it. The Court’s reasoning is circular—neutrality equals private
choice and facial neutrality because if a program is facially neutral and
provides private choice, it is neutral. The neutrality claim remains unsub-
stantiated, yet without the claim to neutrality the Court is left having to
justify why religion is indistinct as a matter of constitutional law and why
excluding only religion from the voucher program (as a contrary holding
could require) might be unconstitutional. The claim that the program is
neutral allows the Court to evade significant doctrinal and conceptual
problems.

What if, on the other hand, a voucher program included a large num-
ber of nonreligious private schools?131 Would this program be neutral?
Where would the line be drawn if private choice is the sine qua non of
neutrality so long as a program is neutral on its face? Seventy-five percent
religious schools? Fifty percent? Forty percent? What if 70 percent of the
40 percent of participating schools that are religious belong to one de-
nomination? What if 100 percent belong to one religion? As will be seen
in later chapters, these questions can be answered—although not perfectly
—but not by claiming the programs or the answers to the questions are
neutral.132 If there were a real range of choices available to parents within
the voucher option, as was the case with the programs in Zobrest v.
Catalina Foothills Sch. Dist.,133 and Witters v. Wash. Dept. of Servs. for
the Blind,134 the program would be constitutional, not because the private
choice makes an otherwise biased program neutral, but rather because the
effects of such a program do not give religion a disproportionate and sub-
stantial benefit.135
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B. Good News Club v. Milford Central School 

Good News Club presents another version of the Court’s formal neutral-
ity, again grounded in the notion that treating religion differently would
be hostile to religion.136 Good News Club derives from a long line of
equal access cases that at least arguably have a more consistent pedigree
than the aid cases.137 Equal access cases are those where a religious or-
ganization seeks access to government-owned facilities or government-
funded forums to which nonreligious entities have access.138 The primary
difference in Good News Club is that the forum to which the religious
group sought access was a central school that included an elementary
school.139

I will note at the outset that I think all the equal access cases up to
Good News Club were correctly decided, and that Good News Club,
while a closer call, was also correctly decided, but not because the analysis
or results were neutral or because religion should automatically be treated
the same as nonreligion. In fact, by automatically connecting exclusion of
the religious group with hostility to religion and thus nonneutrality,140 the
Court makes another leap that it fails to adequately support. The Court’s
use of the concept of hostility toward religion will be discussed in greater
detail in chapter 3.

Good News Club is in many ways a straightforward speech case.141

School district policy allowed a variety of noncurricular student groups
access to school facilities when school was not in session.142 Both parties
agreed that the district provided a limited public forum for a variety of
groups at the school.143 The religious club was denied access because the
religious character of its meetings was the equivalent of religious instruc-
tion.144 The district argued that the denial of access under such circum-
stances was in compliance with New York law.145 It was specifically the
group’s deeply religious mission, as well as its proselytizing nature, that
gave the school district pause.146 Thus, from a free speech perspective, the
issue was one of viewpoint discrimination rather than content discrimi-
nation.147

Content discrimination occurs when government discriminates against
or excludes an entire subject, but viewpoint discrimination occurs when
the government discriminates against speech based on the specific view-
point involved. Thus, it would be content discrimination to exclude all re-
ligious speech from a public forum, but it would be viewpoint discrimina-
tion to exclude only speech from a Jewish perspective. Claims of content
discrimination in a public forum give rise to strict scrutiny,148 and thus the
district would need to demonstrate a compelling governmental interest
and that its action was narrowly tailored to serve that compelling inter-
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est.149 The Court has suggested that viewpoint discrimination in a public
forum is presumed unconstitutional,150 but the Court did not answer this
question in Good News Club,151 and there is some support for applying
strict scrutiny to viewpoint discrimination, albeit especially strict scru-
tiny.152 Regardless, the line between content and viewpoint discrimination
is somewhat blurred.

The district argued that its compelling interest was compliance with
the Establishment Clause, because the group was intensely religious, be-
lieved in proselytizing, was run by outside adults, and most important
was geared for elementary school students who are young and impres-
sionable.153 Thus, this case had the potential to directly confront the issue
of whether religion is constitutionally different from other aspects of life,
but the majority passed on the opportunity to deeply analyze this ques-
tion. Instead, the Court presumed that treating religion differently was
hostile to religion, and would send a message of hostility to students in
the same way the school feared the group’s meetings would send a mes-
sage of endorsement of religion to nonbelieving students.154

As the dissent points out, the group was connected to a national orga-
nization that focuses on getting a foothold with elementary-aged children
precisely because they are young and impressionable.155 The majority ar-
gued that religious organizations are the same as other organizations, and
to deny them the same rights as other organizations is to discriminate
against religion or religious viewpoints—that is, it is not neutral.156 Dif-
ferential treatment is not mandated by the Establishment Clause and in-
deed might violate that clause.157

Once again, the analysis boils down to formalism—this time with the
aid of the Free Speech Clause. If religion is treated differently in a limited
public forum, even in a sensitive context like an elementary school, this is
viewpoint or content discrimination (depending on whether a specific
viewpoint[s] or category of speech is focused upon).158 Yet treating reli-
gion differently in a forum neutrally open to all student groups is never a
compelling government interest, because such differential treatment is not
required by the Establishment Clause, since that clause requires religion to
be treated the same as nonreligion.159 By assuming that religion must be
treated the same as nonreligion, the Court both sets up the claim of view-
point discrimination and answers the compelling interest defense to that
claim.160 Beyond asserting that differential treatment in this context is
hostility to religion, the Court never explains why religion should be
treated the same as nonreligion, and why differential treatment in this
context is automatically hostile and nonneutral.161 This is reminiscent of a
long-standing critique of the Court’s formal equality doctrine under the
Fourteenth Amendment: Is treating differently situated groups the same
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equality?162 The Court’s formal neutrality-different treatment as hostility
argument presumes that a differently situated (both textually and histori-
cally) classification—religion—is the same as every other classification for
purposes of religion clause analysis.163

Yet I think the general result in Good News Club was correct. How is
it possible to reach this conclusion without at least accepting the idea
that government needs to treat religion the same as nonreligion in the
equal access context? My reasoning, which will be explained in greater
detail in later chapters, is that the policy allowing a variety of student
groups to meet does not substantially facilitate religion as compared with
nonreligion. If it did, it would be perfectly acceptable to treat religion dif-
ferently because of Establishment Clause concerns. Additionally, the facil-
itation approach proposed in chapter 10 would not preclude the school
from preventing completely equal access—that is, the school can limit
the group’s ability to advertise in the classroom (as opposed to bulletin
boards) or could limit announcements over a generally available public
address system to basic information about meeting times and locations,
even if other groups are not so limited (and so long as all religious stu-
dent groups have the same limitations).164 Perhaps most important, if the
group begins to interfere with the rights of other students through orga-
nized proselytization or by overreaching in recruitment efforts, the school
can revoke access. Additionally, if the group were favored by the school,
students (through parents) could bring an “as applied” challenge to the
access policy.

The key is that the Good News Club result is correct not because it is
inherently neutral—many religious minorities might not have the num-
bers or the desire to form such clubs, and thus the result may favor reli-
gions with greater numbers or a greater will to proselytize165—but be-
cause the free speech concerns cannot be rebutted under the facts of the
case. Thus, precluding the group is not automatically hostile to religion
and allowing it to meet does not automatically favor religion. The con-
cepts of hostility and favoritism, like neutrality, are quite manipulable and
can vary depending on who is evaluating the claim.

C. Employment Division v. Smith

Smith demonstrates the application of the formal neutrality principle in
the Free Exercise Clause context. Two members of the Native American
Church were denied unemployment benefits after being fired from their
jobs at a substance abuse rehabilitation center.166 They were fired because
they had used peyote, an illegal substance under Oregon law, during re-
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ligious rituals.167 Oregon law stated that being fired for misconduct—
which is how the firing was characterized—precludes the receipt of unem-
ployment benefits.168 Neither man had abused peyote, and there was no
evidence that they used it other than in religious ceremonies.169 In fact, it
would violate the tenets of the Native American Church to use peyote
outside of appropriate religious rituals because the substance has signifi-
cant religious import for members of the faith.170 Oregon, unlike many
states and the federal government, did not have a religious exemption for
Native American peyote use under its general drug laws.171 Thus, the
Court had to decide whether the two men denied unemployment benefits
had a constitutional right to an exemption to the drug laws given the reli-
gious nature of their peyote use.172 An exemption would preclude the de-
nial of unemployment benefits based on misconduct.173

The backdrop of legal precedent seemed to favor the men, but that
precedent—contrary to popular belief—was anything but clear or terribly
helpful to religious minorities. The precedent many thought would be key
to the decision was Sherbert v. Verner,174 which held that a state must
have a compelling governmental interest for denying unemployment bene-
fits to a person who was fired for refusing to work on her Sabbath.175 Rel-
evant, but not decisive on my reading of the Sherbert opinion, was the
fact that the state unemployment laws contained a number of exemptions
for nonreligious reasons.176

Another decision, Wisconsin v. Yoder,177 was also potentially relevant.
In Yoder the Court held that Amish families with high school–aged chil-
dren were entitled to exemptions from the state’s compulsory education
laws in the absence of a compelling state interest.178 The court looked at
the Amish community’s track record of good citizenship, hard work, and
the success of its young people within the community to demonstrate that
the state had no compelling interest for denying the exemption.179 There
have been some serious criticisms of the Court’s approach in Yoder,180 but
for present purposes this basic overview of the Court’s holding is ade-
quate.

Given this precedent, most people believed that the battle lines in Smith
would be drawn over whether the state had an adequate compelling gov-
ernmental interest.181 In fact, Oregon’s attorney general at that time later
pointed out that the state never argued for disposing of the compelling in-
terest test,182 but rather argued that compliance with the state’s drug laws
satisfied the burden under that test, especially in light of post-Sherbert and
post-Yoder case law.183 As will be seen, that subsequent case law sug-
gested that Sherbert and Yoder were primarily paper tigers, at least in the
U.S. Supreme Court.184

Between Yoder and Smith the Court decided a string of free exercise
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exemption cases. With the exception of a few unemployment cases, the
person seeking the exemption never won.185 In some cases, the nature
of the government institution, that is, the military or prisons, served as a
basis for not applying the compelling interest test.186 In others, the relief
requested was decisive in not applying the compelling interest test, for
example, cases where the government entity involved would have had
to change its policies to grant an exemption.187 Finally, there were cases
where the court ostensibly applied the compelling interest test, but in a
manner that made it anything but strict scrutiny.188 It should be noted,
however, that Sherbert and Yoder did influence the outcomes of some
lower court cases.189

The Smith Court relied on the post-Yoder decisions, as well as some
pre-Sherbert decisions, to hold that Sherbert is limited to the unemploy-
ment context where there are generally a variety of exemptions built into
the unemployment laws.190 Furthermore, the claim in Smith was different
from earlier free exercise cases granting exemptions to unemployment
laws because the claimants in Smith sought an exemption based on illegal
conduct, whereas the claimants in the earlier cases sought an exemption
based on religious conduct that was otherwise legal.191 Yoder was harder
to distinguish, but the Court created the concept of hybrid rights, cases in
which the Free Exercise Clause right is connected to some other important
right (in Yoder parental rights).192 This theory works well to distinguish
several earlier cases that involved freedom of expression as well as free ex-
ercise concerns,193 but to characterize Yoder as a hybrid rights case was a
stretch.

This stretch would be more troubling if the traditional story of Free
Exercise Clause jurisprudence were accurate, but the reality is that Sher-
bert and Yoder were never the panacea they have been made out to be.194

The idea of a compelling interest test held a lot of promise, but in the
hands of shifting majorities on the Court that promise was never realized,
although it was sometimes realized in the lower courts.195 The relevance
of the Court’s failure to live up to the promise of Sherbert and Yoder for
future attempts to interpret the Free Exercise Clause will be discussed in
later chapters.196 For now, I will focus on the implicit neutrality claim
made by the Smith Court, and why that claim suffered the same flaws as
other neutrality claims in the religion clause context.

Divorcing Smith from all the important—but for present purposes ir-
relevant—baggage regarding stare decisis and so forth, we are left with
the basic notion that the Free Exercise Clause does not require exemp-
tions to generally applicable (today the Court might say facially neutral)
laws. The argument seems to be that because these laws are religion neu-
tral, the Free Exercise Clause has no impact on them except through the
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political process.197 This is, of course, a claim of formal neutrality. But
how is formal neutrality “neutral” in this context. One might ask this in
the language of Smith, how can a law be generally applicable in this con-
text? The concurring and dissenting opinions essentially ask this question
and answer that the laws are neither neutral nor generally applicable for
free exercise purposes.198

Here there may be a dichotomy between claims of neutrality and gen-
eral applicability. The law without religious exemptions is not neutral,
whether viewed from the perspective of free exercise or from that of the
legal regime as a whole. The Court admits as much in suggesting that no
one is entitled to a religious exemption and religious minorities might be
at a disadvantage when attempting to get exemptions through the politi-
cal process.199 Whatever baseline one sets for neutrality in this context,
neither the result nor the baseline can be proven neutral. Yet one might set
two different baselines for general applicability in this case: one that views
general applicability without regard to the nature of the claim and one
that views general applicability specifically in the free exercise context.
From the latter perspective the law is not generally applicable because it
places a significant burden on those whose religious practices require a vi-
olation of the law. From the former perspective the law is generally applic-
able because it applies to all citizens, even if it may have a differing impact
on some. This, of course, simply begs the question.

How does one choose between these baselines? Certainly not based on
the tortured use of precedent by both the majority and dissenting opin-
ions. So what really allowed the justices to choose? We will, of course,
never know for sure, but it seems the majority presumed that it is religion
neutral to analyze the general applicability of the law without regard to
the nature of the claim.200 Otherwise, the Court’s reasoning makes no
sense. If the law was not religion neutral in the free exercise context, then
it is not generally applicable because it would apply differently to differ-
ent religious groups. The Court’s approach is one of formal neutrality be-
cause it is concerned only with the facial neutrality of the law and not
with its practical effects. The concurring and dissenting opinions seem to
assume that the law is not generally applicable or religion neutral in the
context of a free exercise claim.201 Thus, for purposes of the present dis-
cussion, we will focus on the majority opinion.

Whether the decision in Smith is a valid interpretation of the Free Ex-
ercise Clause (I will suggest in later chapters that it is not) cannot be de-
termined based on the implicit neutrality claim or on the presumption
regarding the general applicability of the law. Rather, we must look else-
where. The governing precedent was mixed; although it does seem the
majority opinion took some liberties with precedent. In the end the Court
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had to answer the question, as the Sherbert Court tried to do, what does
the Free Exercise Clause mean, and how should it be applied to exemp-
tions from laws that are not directly aimed at religion? By relying on gen-
eral applicability and facial neutrality, the Court never seriously engages
this question. The answer is presumed—general applicability/neutrality
is determinative because that is what the Free Exercise Clause requires.
Why? Because generally applicable laws cannot burden free exercise in
a constitutionally significant way. Why? Because we said so. The Court
might be able to justify this approach with an appropriate mode of reli-
gion clause interpretation, but neutrality is not such a mode, and general
applicability is used as a stand-in for neutrality. Even if one were to argue
that general applicability has meaning separate from its implicit neutral-
ity claim, one is left trying to determine if the laws of general applicability
approach used by the Court is adequately supported by an appropriate
mode of religion clause interpretation. Neutrality is used here to avoid
carefully answering the tough question of what the Free Exercise Clause
requires and why.
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Hostility

Members of the Court have often, and especially recently, sug-
gested that various government actions or decisions are “hostile” to reli-
gion. The use of the term “hostile” to describe the treatment of a person,
idea, or entity generally implies that there is some negative intent or feel-
ing involved—that is, that the treatment is actually hostile. Yet when that
term has been used in connection with government entities’ treatment of
religion, the Court has failed to adequately explain what it means by
“hostility.”1 Recent decisions indicate the Court has presumed the fail-
ure of government entities to follow the dictates of formal neutrality is
sometimes hostile to religion,2 although the Court has never seriously at-
tempted to justify this characterization. The Supreme Court’s use of the
term in the Establishment Clause context thus appears to be only rhetori-
cal. If the Court uses a powerful term such as “hostility,” however, it
should do so only when actual hostility is involved.

The Court’s rhetorical use of “hostility” is consistent with its recent
tendency toward formalism in religion clause analysis.3 The problem, as
was discussed in chapter 2, is that the trend has led to a doctrine that is
based on unstated principles. Yet the Court attempts to substantiate this
doctrine with concepts, such as “neutrality” and “hostility,” which are
mostly rhetorical. In several important contexts, the Court has begun to
use bright-line tests that seem to depart from earlier precedent but which
derive significant support from concepts and terminology that the Court
never adequately justifies or explains.4 The most significant of these con-
cepts is neutrality, but hostility—which has been connected to the lack of
neutrality by some justices and commentators—is also important.

In cases such as Mitchell v. Helms,5 the Court (in Mitchell, a plurality
of the Court) uses the term “hostility” without ever defining it or connect-
ing it to hostile motives. It seems the Court applies the label of “hostility”
to justify a result, but because the Court applies it to situations that may
have little to do with “hostility” as commonly understood, the Court’s
rhetoric may turn into a blunt instrument to cast even mildly separationist
doctrine and policies as hostile—and thus violative of the Court’s new
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formal neutrality principle. This has an Alice-in-Wonderland-like impact,
as justices use the term “hostility” in situations where there is no hostility
and then, based on the term, find that the government action is not neu-
tral, when the Court’s neutrality concept is itself empty because neutrality
is impossible in this context.6 Interestingly, the Court’s use of hostility in
its most recent funding decision, Locke v. Davey,7 suggests a limit to this
trend, but its brief discussion of hostility in that case seems to conflict
with the use of the same concept in other cases.

This chapter is not meant to address the long-standing debate over
whether separationism and/or secularism is biased against religion.8 That
question will be taken up in later chapters. For now, it is enough to say
that I disagree with those in the debate who automatically equate bias or
bad effects with hostility toward religion. This, of course, suggests that
those who automatically equate separationism with bias against religion
should stick with the concept of bias (whatever its merits across issues)
and use the concept of hostility only when there is evidence of actual hos-
tility as discussed below. Still, hostility toward religion is sometimes a real
concern that needs to be addressed. Significantly, the lack of formal neu-
trality should not be used as proof of actual hostility.

A. Background

In recent years the Court has used the concept of hostility toward religion
primarily in cases involving equal access,9 but the concept is also finding
its way into the government aid context.10 In both of these realms the
Court (or a plurality of justices) has in essence said that failure to treat
religious entities and individuals like all other entities and individuals is
hostile toward religion. Thus, the Court seems poised to treat hostility
and lack of formal neutrality as two sides of the same coin.11

I argued in chapter 2 that the current Court’s notion of formal neutral-
ity is an empty concept because neutrality does not and cannot exist, at
least not in the Establishment Clause context.12 In contrast, hostility to-
ward religion can exist, and thus, it is a different kind of concept than
neutrality. Whereas neutrality makes an untenable universal claim, hostil-
ity does not.13 Of course, the fact that hostility can exist does not mean
that the Court’s use of the concept is accurate—this chapter will argue
that it is not. Inaccuracy in the use of the term “hostility” was less prob-
lematic in earlier decisions in which the Court did not connect the term to
formal neutrality, although a strong argument can be made that earlier
Courts did not take hostility toward religion as seriously as they took reli-
gious favoritism.14 Still, the Court has long held that “hostility” toward
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religion is prohibited by the First Amendment.15 Yet the Court has done a
poor job of defining “hostility,” and the current Court’s choice of defini-
tion has little to do with real hostility.16 Since “hostility” has generally
served as a tangential rhetorical justification for decisions, this concern
has been little explored.

This is not simply a debate over semantics because terms such as “hos-
tility” and “neutrality” represent concepts (however poorly defined) that
the Court uses to justify its decisions. If the Court’s “hostility” is not
hostile and its “neutrality” is not neutral, the Court’s approach must rest
on some other footing. By failing to define and explain that footing, the
Court forces those who question its approach to spar with shadows.

As noted in chapter 2, the oft-cited argument that the Court has sim-
ply chosen a baseline for neutrality does not solve the problem because
there is no neutral place from which to create that baseline.17 Thus, even
though hostility toward religion can be real, the Court’s evolving concept
of hostility is problematic because the Court’s apparent baseline for hos-
tility is the lack of neutrality, which itself has no adequate baseline. Using
a concept that itself has no adequate baseline as a baseline for hostility
simply removes the problem by one degree; it does not solve it.

Recent cases supply examples of the Court’s subtle but forceful use of
the concept of hostility in the Establishment Clause context. The Court’s
use of the concept seems to be evolving (or devolving) over time. In
Mitchell v. Helms,18 a case involving a government program that loaned
educational equipment to public and private schools, including religious
schools, a plurality of the Court held:

The pervasively sectarian recipient has not received any special favor, and
it is most bizarre that the Court would, as the dissent seemingly does, re-
serve special hostility for those who take their religion seriously, who
think that their religion should affect the whole of their lives, or who make
the mistake of being effective in transmitting their views to children.19

The plurality simply assumed that the position of the respondents and
the dissenting justices in Mitchell reserved “special hostility for those who
take their religion seriously,” without identifying any actual government
hostility to religion.20 There are, of course, many possible reasons for the
position taken by the respondents and the dissenting justices short of hos-
tility. It is one thing to challenge a doctrine—based on that doctrine’s his-
tory—that was born of actual hostility toward a religion,21 which as will
be seen the plurality is easily able to do with the doctrine prohibiting any
government aid to “pervasively sectarian” entities, but quite another to
assert that those who adhere to a doctrine do so out of “special hostility”
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when that doctrine has evolved over the years to serve other purposes.
Even if the “pervasively sectarian” doctrine was at least partially born out
of hostility to Catholics as the Mitchell plurality argues (and there is a
great deal of supporting evidence for this argument), current actors may
not be aware of that history, and the doctrine has come to serve purposes
that are divorced from its anti-Catholic history. That history may still ren-
der the doctrine invalid, but it says nothing about whether a given govern-
ment actor or Justice is acting out of hostility to religion now.

More recently, in Locke v. Davey,22 the Court suggested that not every
government decision to deny funding based on the religious interests of
funding recipients is hostile to religion. In Locke, the Court held that the
State of Washington could deny funding under a facially neutral scholar-
ship program to a student who planned to use that funding for ministerial
training.23 The state denied the funding because to provide it would have
violated the state constitution’s equivalent of the Establishment Clause, a
clause that is broader than its federal counterpart.24 The state did allow
students under the program to use the scholarships at any accredited col-
lege or university, including religious institutions.25 Thus, the state only
precluded funding for training in devotional theology. Joshua Davey as-
serted that the denial of funding violated his rights under the Free Exercise
Clause. The Court noted the tension between the two religion clauses in
such cases but held both that there is some “play in the joints” between
the two clauses and that a state decision not to fund training for the clergy
fell within this play.26 The holding was limited to training in devotional
theology and thus did not address the broader question of whether a state
could deny funding to religious institutions generally under a facially neu-
tral funding program.

Interestingly, the Locke Court used the term “hostility” several times in
the opinion.27 For example, the Court noted: “That a State would deal
differently with religious education for the ministry than with education
for other callings is . . . not evidence of hostility toward religion.”28 The
Court also noted that the fact that the state allowed the scholarships to be
used at religious institutions, so long as the student is not training for the
clergy, supports the argument that the denial of the scholarship in Davey’s
case was not evidence of hostility.29 It is important to note that the Locke
Court seemed to connect hostility with animus, as this chapter suggests is
appropriate,30 although the Court was not clear about this. Yet it is hard
to gel the Court’s approach to the concept of hostility in Locke with its
use of that concept in other cases that did not involve proof of animus to-
ward religion.31 If Locke signals a move toward defining “hostility” in
some concrete way that has something to do with actual hostility, this
would be a welcomed development. This is unlikely, however, given the
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limited context and holding in Locke and the Court’s general failure to
clearly define the concept in other recent cases.

In Good News Club v. Milford Central School32 and Rosenberger v.
Rector and Visitors of the University of Virginia,33 the Court held that the
refusal to allow religious organizations to use public school property for
meetings and the denial of funding for a religious student publication, re-
spectively, were viewpoint discrimination. Neither of these cases is excep-
tional in the free speech context as there is ample support for the notion
that the exclusion of religious entities from a public or limited public fo-
rum is content and/or viewpoint discrimination,34 although both cases ap-
plied that concept to situations not addressed in prior opinions.35 Interest-
ingly, in both cases the government entities asserted that they were moti-
vated by Establishment Clause (or related state law) concerns; the Court,
however, treated their actions as hostile to religion.36 In each case the
Court cited Board of Education of Westside Community Schools v. Mer-
gens ex rel. Mergens,37 in which the plurality held, “if a State refused to
let religious groups use facilities open to others, then it would demon-
strate not neutrality but hostility toward religion.”38 The Mergens plural-
ity, quoting Justice Brennan’s concurring opinion in McDaniel v. Paty,39

further defined what it meant by “hostility”: “The Establishment Clause
does not license government to treat religion and those who teach or prac-
tice it, simply by virtue of their status as such, as subversive of American
ideals and therefore subject to unique disabilities.”40

The Mergens plurality seems to have assumed that the exclusion of a
religious student club would constitute such a government-imposed dis-
ability and, at least implicitly, that such would be the intent. Yet, there are
many possible reasons for such treatment that have nothing to do with
hostility toward religion.41

It is important to note that the Court has not used the concept of hos-
tility in all its recent Establishment Clause decisions. The decisions in
which it has used that concept, however, suggest that it is poised to use its
rhetorical hostility in tandem with the doctrine of formal neutrality that it
has developed in recent decisions.42 Thus, the concept may come to oc-
cupy an important place in the Court’s Establishment Clause jurispru-
dence.

B. The Supreme Court’s Evolving Definition of Hostility

In recent cases where the Court has referred to “hostility,” it may be sug-
gesting that the effect of separationist policy is hostile to religion—that is,
separationist policy has a disparate impact that negatively affects religion
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or a specific religion. This is ironic since the Court refused to consider the
impact of the programs in question when defining “neutrality” in cases
where policies had a positive impact on religion.43 Is it possible that the
Court will not consider the impact of government actions when those ac-
tions give religion, especially more dominant religions, a substantial bene-
fit44 and yet will consider the impact when the government attempts to
prevent such disparate negative results?45

Another possibility is that the Court has equated disparate treatment
with hostility.46 This, too, is problematic because government entities en-
gaged in disparate treatment, and parties who advocate for such treat-
ment in Establishment Clause cases, may be motivated by many concerns
that do not involve hostility toward religion.47 In fact, in some cases they
may be motivated by a belief that such treatment protects religion or
that it recognizes religion’s special place in our constitutional system.48

Whether or not such assertions are accurate, they do not evince hostility
toward religion.49 Given that earlier Courts recognized valid reasons for
treating religion differently, even “less favorably” in some contexts, the
current Court’s evolving notion of hostility may be quite different from
that of earlier Courts.

If the Court’s implication of hostility relates only to the negative effects
of the government action or inaction in aid and equal access cases, rather
than actual hostility on the part of government actors, the Court has cre-
ated an interesting Establishment Clause doctrine indeed. The Court will
overlook massive disparate favoritism of dominant religions (especially in
the aid context),50 yet easily overturn government action that has the ef-
fect of disfavoring religion.51 If, on the other hand, the Court is relying on
the idea that government entities are singling out religion for unfavorable
treatment, then it needs to explain why that treatment is problematic in
light of the Court’s earlier decisions that relied on separationist principles.
Ironically, the Court uses the concepts of neutrality and hostility to avoid
doing so. The separationist approach, as used in some contexts, might be
wrong, but it is not inherently hostile to religion.

The Rehnquist Court is certainly not the first to use the concept of hos-
tility to describe the exclusion of religious entities from broad programs,
but it is the first to place such immense faith in the concept of formal neu-
trality. It is the combination of the Court’s use of formal neutrality and the
potential expansion of the Court’s use of hostility to undermine separa-
tion-driven arguments without directly confronting them that makes the
Rehnquist Court’s recent use of hostility troubling. It is not that modern
separationist arguments or motivations are inherently correct, but rather
that calling them hostile to religion, and dismissing them as a result, dem-
onstrates a complete lack of legal or intellectual rigor and tells us nothing
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about the merits of those arguments. The Court’s use of the term in Locke
may be a step in the right direction because the Court appears to equate
hostility with animus, but as was already explained, Locke is unclear
about this and may be quite limited because of the facts involved.52

So what does the Court’s evolving use of the concept of hostility tell
us about the meaning of that term in the Establishment Clause context?
First, it seems that hostile motives are certainly not a requirement for a
claim that something is hostile toward religion. Second, much of what
earlier Courts said about the Establishment Clause and its meaning—that
is, favoring a separationist approach53—now apparently falls under the
rubric of hostility toward religion.54 Some scholars have long equated
strong separationism with hostility,55 and the current Court apparently
agrees. Yet, did those who opposed the aid in Mitchell, or the officials at
the University of Virginia in Rosenberger, act out of hostility toward reli-
gion, out of respect for the First Amendment, out of concern regarding
some entirely different reason, or out of concern for some combination of
these reasons? If the argument is simply that a facial distinction between
religious and other entities is inherently hostile toward religion, using the
term “hostility” seems to add little more than a rhetorical justification.

C. Actual Hostility and the Establishment Clause

The Court’s failure to adequately define its notion of hostility does not
mean that hostility toward religion does not exist. The question is how
“hostility” should be defined under the Establishment Clause. Should pur-
pose, effect, or both, be relevant to this question? The answer matters be-
cause the Court has been relatively consistent in suggesting that govern-
ment cannot discourage religion (although it has been quite lax in defining
what would discourage religion).56 Scholars have also argued that dis-
couragement of religion, not just encouragement, can violate the Estab-
lishment Clause.57 Of course, the question remains as to what constitutes
hostility, what constitutes discouragement, and whether the two are the
same thing. This section asserts that hostility is a form of discouragement,
but that discouragement is a broader concept.

I am generally suspicious of placing a great deal of weight in dictionar-
ies when defining terms that have important legal meaning, but the power
and impact of the term “hostility” when used to describe government ac-
tion vis-à-vis religion suggest that the commonly understood meaning of
that term—essentially hostile intent or general antagonism—is the best
starting place for a workable definition under the Establishment Clause.
When the Court uses the term “hostility” to justify its reasoning, people
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may draw on the commonly understood meaning of that term absent an
alternative definition, which, as noted above, the Court has not pro-
vided.58 The Oxford Desk Dictionary defines “hostility” as (1) “being
hostile; enmity” and as (2) “acts of warfare.”59 It defines “hostile” as (1)
“of an enemy” and as (2) “unfriendly; opposed.”60 Obviously, “hostility”
suggests hostile intent or, at the very least, an antagonistic state of mind.
This definition is consistent with the general use and understanding of the
term in society at large.

Therefore, when the Court uses the term “hostility” to describe gov-
ernment action toward religion or a religious entity (or to describe the po-
sition of dissenting justices), the implication is that there is some hostile
intent on the part of government or other actors. As noted above, such in-
tent may be entirely absent in the contexts where the Court uses the term
“hostility,” unless one is willing to treat an intent to uphold perceived
constitutional duties as hostile toward religion61 or claim that disparate
treatment not motivated by hostile intent is hostile toward religion.62

To be considered “hostile toward religion,” a party’s actions should in-
volve some actual hostile intent or attitude toward religion qua religion or
toward a specific religious entity. There are some obvious examples of this
in recent Court decisions. For example, the actions of the city of Hialeah
in Church of the Lukumi Babalu Aye v. City of Hialeah (a Free Exercise
Clause case)63 are an excellent example of actual hostility toward religion.
The city set up a system of ordinances that were designed to affect only
Santerian animal sacrifice.64 The city’s actions were taken against a back-
drop of professed enmity toward the Santeria faith and its practice of
animal sacrifice by some city residents, and even some city officials.65

The ordinances were found to violate the Free Exercise Clause because
they demonstrated discrimination against a particular religion,66 but they
might have also violated the Establishment Clause because the city seem-
ingly engaged in hostile action designed to discourage religion (in this case
a particular religion).67

The plurality opinion in Mitchell v. Helms provides another example of
actual hostility toward religion when it discussed the anti-Catholic ani-
mus connected to the movement for baby Blaine amendments—state con-
stitutional provisions modeled after a failed amendment to the U.S. Con-
stitution that would have banned funding to religious schools.68 There is
little doubt that the movement behind these amendments and at least
some of the motivation behind early separationism were highly influenced
by anti-Catholic and, to a lesser extent, antiecclesiastical sentiment.69 At
that time, the so-called Blaine amendments were motivated, at least in
part, by hostility toward religion, and they were certainly designed to
discourage the growth of the Catholic school movement,70 which itself
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evolved in part as a response to the Protestant domination of the common
schools and ultimately the early public schools.71

Yet today there are other principles that may support the substance of
the so-called Blaine amendments and separationism more generally.72 The
motivations of state officials who currently support such “no aid” amend-
ments, and of parties who sue to prevent government funding of religious
entities, may have nothing to do with enmity or hostility toward religion
generally or a specific religion.73 The Court’s rationale in Locke v. Davey
supports this. While the Court held that the state constitutional provision
in question was not a baby Blaine amendment,74 the Court acknowledged
that the state’s denial of funding for ministerial training was not hostile
toward religion.75 Given the definition of “hostility” above, however, it is
hard to understand why the same conclusion would not apply to denials
of funding or access in cases such as Mitchell and Rosenberger, even if the
denial is unconstitutional for other reasons.

Of course, the above examples demonstrate hostility toward a specific
religion or specific religions, but some have suggested that separationism
leads to a purging of religious views more generally, and is thus hostile to-
ward religion.76 The broader relationship between religion and public life
is complex and is discussed elsewhere in this book, but despite potentially
valid concern that strict separationism may be unconstitutional and bad
policy, it is not inherently hostile toward religion. In fact, some of its
strongest supporters have been concerned with protecting religion.77

Thus, whether or not current separationist-oriented doctrines and prin-
ciples are proper interpretations of the Establishment Clause, calling them
hostile toward religion is nothing more than a rhetorical slap or verbal
barb. The Court and some scholars derive support and power from using
the term, but the term adds nothing of substance to their arguments. Un-
less the government entity denying funding or access or the party chal-
lenging government action demonstrates a negative intent or attitude to-
ward religion generally or a specific religion, there is no proof of hostility
toward religion. Disparate treatment in this context does not equate to
hostility because those engaging in that treatment are often motivated by
constitutional concerns or concerns for avoiding divisiveness in the com-
munity, rather than hostility toward religion.78

Moreover, in the absence of hostile intent, disparate impact must be an-
alyzed as an effect of government action, rather than as its purpose. I
strongly advocate an approach to the Establishment Clause that takes ef-
fects seriously, whether those effects favor religious entities or disfavor
them.79 The Court, however, writes off effects that seem to favor religion
in cases like Zelman, yet puts great weight on effects that seem to disfavor
religion in cases like Mitchell and Rosenberger.80 It is possible that the
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Court sees this apparent conflict but does not view it as such, thus intend-
ing its doctrine to require serious examination of effects when those ef-
fects harm religious entities, but not when they favor such entities.81 How-
ever, this remains unclear.

The Court has not relied heavily on the concept of hostility in its recent
Establishment Clause decisions, but the concept has had an impact. Given
the Court’s recent focus on formal neutrality in a number of contexts,
such as government aid and equal access, the concept of hostility may
take on more importance. When the Court has attempted to use the con-
cept in recent years, it has done so only in a rhetorical sense: it presumes
that the lack of formal neutrality is hostile toward religion. Yet this is not
an adequate or accurate definition of “hostility.” Disparate impact and
even disparate treatment (depending on the motivation for that treatment)
are not necessarily evidence of hostility toward religion. As with the con-
cept of neutrality, the concept of hostility—at least as used recently by
members of the Court—is illusory. It is a label slapped onto government
decisions with which the Court disagrees. The question remains whether
those specific decisions are hostile to religion, even if, as Justice Thomas
has suggested,82 some of the doctrines relied upon to make such decisions
are historically tied to actual hostility.
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Liberty

If neutrality and its potential mate hostility do not work as
underlying principles for interpreting the religion clauses, what about
other principles such as liberty and equality? These principles have some-
times been connected to neutrality, but they are capable of definition
without being tethered to neutrality claims. This chapter will explore the
concept of liberty, and the next chapter the concept of equality. The reli-
gious liberty principle has obvious relevance to Free Exercise Clause ju-
risprudence, but it can also be quite relevant in the Establishment Clause
context.

The problem with religious liberty is defining it. As with neutrality,
there are varying concepts of religious liberty, and the choice between
these conceptions can effect outcomes under the religion clauses.1 Neu-
trality asserts a claim of balance that is impossible to achieve regardless
of the baseline one asserts. No conception of neutrality can be neutral in
the religion clause area. Liberty suffers a similar, but somewhat different,
problem. No one conception of religious liberty can claim to be the cor-
rect conception of liberty unless, as some contend, there is a clear histori-
cal understanding of religious liberty.2 As will be seen, despite some excel-
lent arguments to the contrary, there is no single concept of religious lib-
erty that can claim historical preeminence. So any claim to liberty must
operate from a context or baseline that is only self-justifying.

Yet, unlike neutrality claims which even when limited to a given ap-
proach or baseline suggest that some state of affairs is actually neutral,
liberty claims do not inherently suggest any sort of absolute state of lib-
erty.3 Rather, they only suggest that a given approach may protect reli-
gious liberty in a given context or that a given conception of liberty is con-
sistent with the intent of the framers. When one’s suggested liberty ap-
proach infringes on the liberties of others, however, the concept of liberty
loses much of its force because, as with neutrality, we end up with an ex-
plicit or implicit balancing of interests usually accompanied by the claim
that one side of the balance fosters religious liberty more than the other.4

This suggests that the liberty concept, to the extent it is useful, is likely to
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be more useful in the free exercise context than the establishment con-
text because religious liberty claims are less likely to conflict in the former
context.5

Scholars and judges seem to understand or at the very least intuit this,
because most of the “liberty talk” in the religion clause context occurs in
discussion of the Free Exercise Clause.6 This does not mean that liberty
has not been discussed in the Establishment Clause context,7 only that dis-
cussion of the concept is less common in that context than it is in the free
exercise context. When it is used in connection with the Establishment
Clause, it is rarely used in a helpful way; although there are exceptions.8

When a judge or scholar claims that separationism promotes religious lib-
erty, one might question whose religious liberty and how. Conversely,
when a judge or scholar claims that some form of governmental recogni-
tion of religion promotes religious liberty, one might ask the same ques-
tions. Each approach may promote the religious liberty of some, but only
at the expense of others.9 How are we to weigh whose religious liberty is
more important and why without relying on some concept other than
liberty?

In the free exercise context the liberty concept poses fewer problems as-
suming there is a sound basis for using it. When one seeks an exemption
to a “generally applicable” law, the liberties of others will rarely be di-
rectly interfered with, although when the liberties of others are affected,
such as when a seniority system is involved, the questions get harder.
Thus, one can say that requiring exemptions to generally applicable laws,
at least when such exemptions do not interfere with the rights of others,
promotes religious liberty.10 It may not be the only way to promote reli-
gious liberty, and, more important, saying that it promotes religious lib-
erty does not mean that it is necessary to the existence of religious liberty
generally or required under the Free Exercise Clause. Of course, if it cre-
ates more religious liberty for more people than the alternatives without
interfering with the rights of others or conflicting with other valid religion
clause principles, and especially if one can find support in other modes of
religion clause interpretation, the use of religious liberty to justify exemp-
tions to generally applicable laws under the Free Exercise Clause makes
sense.11 As will be seen, the only valid religion clause principle with which
exemptions might be said to interfere is separation. In the free exercise
context the ebb and flow of religion clause jurisprudence would favor
what I will argue is a strong free exercise argument supported by liberty
and several other principles over a weak separation argument.12

So we are left with a concept that is quite malleable but for which—at
least in some contexts—a useful baseline may be found. This leaves the
problem of determining what baseline(s) of liberty may be useful, why the
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arguments against neutrality baselines do not apply to these views of reli-
gious liberty, and in what contexts and to what extent liberty should be
used in deciding questions under the religion clauses. This chapter will ad-
dress each of these points except the last—to what extent liberty should
be used. The last point, which relates to the ebb and flow of valid religion
clause concepts, will be left to later chapters addressing the modes of reli-
gion clause jurisprudence. Of the remaining two questions, the second is
easier to answer, and thus I will address it first.

A. Framing Religious Liberty

Given the argument in chapter 2 that there is no way to establish a neutral
baseline for neutrality claims in the religion clause context, how can a
baseline or baselines for a similarly malleable concept such as liberty be
found? The difference lies in the concepts themselves. Neutrality suggests
a state of balance between various interests that is simply impossible to
achieve in the religion clause context given the religious diversity and
massive role of government in the United States. Liberty is malleable like
neutrality, but it does not suggest any universal epistemic claim. The prob-
lem with liberty is that there is no way to choose between conceptions of
liberty from within the liberty principle itself. This it shares with neutral-
ity. But unlike neutrality, government can act in a manner that promotes
liberty.

To say X is neutral to a degree means that X is also not neutral to a de-
gree, and in a complex area such as the religion clauses, one must be able
to explain how X is then neutral. To say that X promotes religious liberty
to a degree can be taken at face value and debated. If someone says that Y
also promotes religious liberty, that too is possible. If X and Y conflict, we
have no basis within the liberty principle to choose between them barring
a clear historical argument (which as will be seen is lacking). Yet, unlike
neutrality, which falls under its own weight and cannot be demonstrated
by using any other principle, a given conception of liberty may be sup-
ported when other principles interact with it in the religion clause context.
Thus, there may be more than one valid concept of religious liberty, and
when and how these concepts can be used, and how they can be justified,
will depend on other principles. This ebb and flow will be the subject of
later chapters.

The difference between neutrality and liberty is that one is impossible
to achieve in the religion clause context and the other may be achievable
to a degree. Yet one might argue that we can achieve neutrality to a degree
through concepts like formal neutrality or separation as neutrality, so how
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is that any different? The answer, as explained in chapter 2, is that the
presumption is simply wrong. Formal neutrality does not create neutrality
in any sense. It is only useful to those who already believe that formal
neutrality is neutral. There are strong factual and theoretical arguments
demonstrating that formal neutrality does not lead to neutral results. The
same is true for separation as neutrality. If the “private choice” or separa-
tion arguments are to be supported, they must be supported by something
more than the unprovable claim that they are neutral. Neutrality adds
nothing of value to the discussion other than the illusion of an objective
underlying principle—that is, a legal justification. To say that giving an
exemption to a generally applicable law promotes religious liberty (at
least for those getting the exemption) is a verifiable statement, even if it
does not by itself answer the question of whether such exemptions are
mandated under the Free Exercise Clause or how one would choose be-
tween that argument and one that suggests religious liberty may be pro-
moted in the absence of such exemptions because everyone is still guaran-
teed the liberty of conscience to believe what they will, and the ability to
practice their faiths to the extent that general laws are not infringed.

If there can be a baseline or baselines for religious liberty, what are they
and how do we support them? These are tough questions. Yet because, as
I have already stated, there is no way from within religious liberty to jus-
tify a given baseline, the questions are less important than which liberty
concepts may be justified given the ebb and flow of other religion clause
concepts. Still, several major theories of religious liberty have gained
prominence in the literature and cases. Of the various conceptions of reli-
gious liberty, these are the most relevant and also the most likely to actu-
ally be considered in religion clause cases. Some of them work together,
and others are in conflict with each other.

Professor (now judge) Michael McConnell is perhaps the leading advo-
cate for using the liberty principle in interpreting the religion clauses.13

His arguments based on the liberty principle are particularly compelling
in the Free Exercise Clause area. He argues that the religion clauses are
best understood as a means to protect religious liberty, and that when
concepts such as formal neutrality conflict with the liberty principle—as
occurred in Smith—the liberty principle should prevail.14 The argument is
that government should not place impediments to individuals’ religious
liberty without some sort of heightened scrutiny even when the impedi-
ment is caused by a law of general applicability.15 This is a conception of
religious liberty that strongly resonates with me, but that is the point. I
like it because it maximizes religious liberty for both dominant and mi-
nority religious groups whose concerns may not be considered during the
legislative process that led to the “generally applicable” law, and espe-
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cially because it gives many religious minorities a chance to gain exemp-
tions without having to go through the expense and sometimes impossible
battles necessary to add exemptions to a law post hoc through the legisla-
tive process.

Yet, in Smith, the majority as per Justice Scalia argued that religious
liberty consists of not being coerced in matters of religion or being dis-
criminated against by government because of one’s religion.16 Belief is ab-
solutely protected, but religious liberty under the U.S. Constitution does
not mandate exemptions for religious practices that run afoul of generally
applicable laws.17 Such exemptions must be left to the political process.18 I
do not agree with this conception of religious liberty for the reasons ex-
plained below, but that is again beside the point for the present discussion.
I have no means to prove that Professor McConnell’s version of religious
liberty is any more religious liberty than the Smith majority’s.19

Recently, Professor Noah Feldman has argued that liberty of con-
science is the proper principle to use in interpreting both the religion
clauses.20 He bases this claim, in part, on his reading of the views of the
framers,21 but eschews any sense of strong originalism—he views the in-
tent of the framers as informative but not definitive.22 His overall argu-
ments echo some of the claims made by Professor McConnell and Profes-
sor Stephen Carter,23 as well as others.24 Feldman, however, argues that
religion clause analysis has shifted from a paradigm of liberty of con-
science to one of equality, often formal equality, of groups.25 He argues
that this shift, which was likely designed to increase religious protections
for religious minorities under the Establishment Clause, has begun to
backfire and lead to analysis that may expand the power of dominant reli-
gious groups, potentially at the expense of religious minorities.26 Liberty
might not provide some of the “protection” provided by equality princi-
ples, but in the long run he argues it will better serve both religious mi-
norities and dominant religious groups and be more in keeping with the
intent of the framers.27

Feldman’s work is important and very well done, but it presumes too
much clarity in the liberty concept and may create an artificial dualism be-
tween equality and liberty. Professor Feldman is almost certainly correct
when he suggests that the framers would not have conceived of some of
the uses to which the religion clauses have been put as the courts have in-
creasingly used equality concerns to determine outcomes in cases.28 They
also would not have conceived of the massive regulatory state and incred-
ible religious diversity in the United States today.29 So the question re-
mains what liberty of conscience or religious equality should mean today.
What does it take to protect liberty of conscience—even if we agree on
what it is—in such a pluralistic and heavily government regulated society?
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Moreover, it is not clear that a belief in liberty of conscience in any way
precludes the possibility that the framers may have also entertained equal-
ity concerns. Certainly, Madison, at least, was quite concerned about fac-
tions, religious and otherwise.30 Whether he was concerned about a tyr-
anny of majority factions or of minority factions, one might glean some
equality principles from the broader concern. This is not meant to suggest
that we rely on Madison or any specific framer in interpreting the religion
clauses, but rather that even from an originalist perspective there is not
necessarily a complete dichotomy between equality and liberty concerns.
Feldman acknowledges that too strong a reliance on originalism is not re-
quired, but he is then left with his dichotomy between liberty and equality,
and other than the intent of the framers one must buy into this dichotomy
to accept his overall thesis.31 Otherwise the lines between secularists and
evangelicals he draws are far too porous because both sides may claim
their liberty of conscience is being violated in the same situation depend-
ing on what the government does.32

Consider an example that Feldman writes about: the question of insti-
tutional separation—whether government funding should go to religious
entities, and implicitly whether an individual should have to pay taxes to
support such an entity.33 This might be characterized as an establishment
or free exercise problem, and from Feldman’s perspective there is little dif-
ference in this context. Liberty of conscience would preclude the state
from coercing someone to support an establishment or establishments,
both because the coercion violates the Establishment Clause and because
it interferes with a person’s ability to support only those religious institu-
tions he or she chooses.34 Thus, if the religion clauses are incorporated,
both an established church and nonpreferential aid to religion would vio-
late the religion clauses.35 This would be true for members of both reli-
gious minorities and the religious “majority.”

Without endorsing Feldman’s approach, it is worth noting that at the
time this type of liberty of conscience thinking was influencing the fram-
ers, it was quite common to recognize only the liberty of conscience of
the majority or dominant groups, and in fact this was done in many
state charters.36 Thus, the simple recognition that liberty of conscience ap-
plies to all, as Feldman correctly and readily suggests, has a rather strong
equality component. After all, if the framers were not concerned about the
freedoms of religious minorities, it would have been quite easy to protect
the liberty of conscience of select groups. The fact that some framers
would have strenuously opposed this only makes the argument that some
notion of equality might have been animating the framers, or at least
some of them, even more forceful.37
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This is not to suggest that Feldman is wrong to assert that liberty of
conscience is an important underlying principle for religion clause inter-
pretation, or even that the Court slowly shifted from such a principle to
one based in equality of groups, but rather that he overestimates the ten-
sion between these conceptions or at the very least gives liberty of con-
science too much primacy when compared with other principles. Profes-
sor Steven Shiffrin in an indirect response to Professor Feldman—one that
reflects the ebb and flow of principles suggested in this book—wrote:

Many distinguished commentators have argued that the Court’s focus on
equality results in insufficient attention paid to the value of religious lib-
erty. In my view, these commentators are right in contending that an
equality emphasis misses much of importance in religion clause jurispru-
dence. But their emphasis on liberty or equal liberty is too narrow. In-
stead, I will suggest that understanding the proper place of equality in
religion clause jurisprudence requires appreciation of a broader range of
values with regard to both religion clauses, and a recognition that this
appreciation is itself independently important.38

What Shiffrin captures in this passage is of twofold importance. First, he
acknowledges that there can be tension between the equality and liberty
concepts. Second, and far more important, he recognizes this tension as
an artificial dualism and points out that there may be a number of values
(this book uses the term “principles”) that undergird the religion clauses
and that complete allegiance to one works not only at the expense of the
others but at the expense of religion clause jurisprudence itself. This latter
point is very much the focus of this book and the modes of religion clause
interpretation discussed in later chapters.

Professor Alan Brownstein, like Professor Shiffrin, argues that one need
not choose between religious liberty and other constitutional principles
such as equality. In an article where he criticizes neutrality theory Profes-
sor Brownstein writes:

Religion is a multi-dimensional constitutional interest. In its varying as-
pects, it implicates personal liberty, group equality, and freedom of speech.
In addition to protecting the freedom of religious individuals and the au-
tonomy of religious institutions to follow the dictates of their faith, the
constitution affirms the equal status and worth of religious groups and the
faiths that sustain them. Further, it protects the rights of religious and sec-
ular individuals to espouse their beliefs on an equal basis with others and
to influence personal and public policy in a competitive marketplace of
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ideas. A theory for interpreting the religion clauses that concentrates ex-
clusively on personal liberty and ignores these equality and speech values
is inherently incomplete and will often be mistaken in its application.39

In all likelihood Professor Feldman would respond that this is only so if
the shift toward equality principles in religion clause jurisprudence is itself
justified, and Professor Feldman obviously believes this to be at the least
highly questionable.40 As noted above, however, his historical arguments
in favor of a primary focus on liberty of conscience may not discount an
equality focus, either because the framers may have had some broader
view of equality implicit in their language and values or because the
changes in society make the liberty of conscience concept and the equality
concept complementary so that the latter may help support the former.
None of this is meant to suggest that Professor Feldman is wrong that lib-
erty of conscience was a value shared by many framers and that it remains
a valuable concept today. Rather, the above discussion points out that lib-
erty of conscience is not a self-defining concept, particularly given the un-
foreseen society and contexts to which it must be applied, and that accept-
ing the vitality of liberty of conscience does not preclude the use of other
principles.

There is no way from within the liberty principle to choose between
Professor Feldman’s, Professor McConnell’s, or Professors Shiffrin and
Brownstein’s conceptions of religious liberty. Thus, other principles or
preconceptions must in some way be driving—or at least effecting—the
choice. In Professor Feldman’s case historical analysis and concerns about
social divisions seem to be driving the choice, but as explained in chapter
1, historical analysis is not self-justifying and often assumes a common
historical worldview that may not be entirely accurate. Professor Feldman
openly acknowledges this problem, but despite the excellence and metic-
ulousness of his work, he is unable to escape it. In the end his answer to
the social divisiveness problems must be accepted on either historical
grounds, pragmatic grounds, and/or public policy grounds.41 With history
removed from the picture, one is left questioning whether his framing of
the problem and focus on liberty of conscience is better than the alterna-
tives discussed above and later in this book. Even if his approach is only
influenced by historical analysis rather than completely dependent upon
it, the flaws in that analytical methodology in the religion clause context
detract from his approach.

One might view the problem through the Gadamerian lens discussed in
chapter 1 and suggest that because we are all historically situated, when
we go back in time to try to re-create historical views and then apply them
to today’s circumstances, we create a double conundrum.42 In going back
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in time we bring our traditions and interpretive horizon with us, and in
bringing the past forward to the present to use it in some normative way,
we have most likely already been influenced by the normative values and
interpretive traditions we are situated within.43 Thus, in order to choose a
conception of religious liberty to apply to religion clause issues—even if
we base the choice on historical grounds—we must be relying on some
principles or values outside of religious liberty.

Given all this and the malleability of the liberty concept, how can we
pick any single conception of religious liberty for use in religion clause
analysis? The answer is that we do not have to. What we need to do is un-
derstand how the liberty principle might interact with other modes of reli-
gion clause interpretation on given issues, and this engagement will help
us understand when liberty is a helpful concept in addressing religion
clause issues and if so what conception of liberty. The good news is that
despite all the debate over the proper role of liberty in religion clause ju-
risprudence vis-à-vis other principles, most conceptions of liberty have a
great deal in common in the Free Exercise context, the major exceptions
being the approach espoused by the Smith Court and the strict separa-
tionist argument that free exercise exemptions violate the Establishment
Clause.44

In the Establishment Clause context both the role and the meaning of
religious liberty are more hotly contested. In chapters 9 and 10, I will ad-
dress the potential role of the liberty concept in Establishment Clause
analysis given the ebb and flow of religion clause principles. For now, the
short answer is that the liberty concept should have little or no role in
Establishment Clause cases, unless those cases involve questions of equal
access or similar speech concerns as Professor Brownstein suggests.45 Un-
der the Free Exercise Clause the liberty principle has a more important
role to play, and the arguments for robust free exercise protection sup-
ported by Professors McConnell, Feldman, Shiffrin, and Brownstein—al-
beit in somewhat different approaches—are favored by the ebb and flow
of religion clause principles over either the Smith Court’s approach or the
strict separationist approach. As with the Establishment Clause analysis
this will be addressed in greater detail in chapters 9 and 10, where the
modes of religion clause interpretation, the ebb and flow of religion clause
principles, and the facilitation test will be addressed.

B. To Whom Does Religious Liberty Apply?

A significant question remains regarding religious liberty. Assuming we
can support the liberty principle in some contexts, to whom does it apply?
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Does it apply only to individuals, or does it also apply to groups of people
or religious entities? If it does apply to groups or religious entities, how
might it do so? The implications of these questions are important because
religious liberty of individuals is less likely to substantially conflict with
other principles in the Establishment Clause context. Recognizing liberty
in the contexts of groups or entities might lead to arguments that the ma-
jority has the right “to use the machinery of the state to practice its be-
liefs,”46 because a dominant group could rightly assert that denying public
recognition of their faith artificially separates their religious beliefs from
the panoply of rights they can petition for in the public sphere and thus
interferes with their religious liberty. I use the term “rightly” in the pre-
ceding sentence to point out that without some other principle to counter-
balance it, the recognition of group-based religious liberty would poten-
tially point out the inherent problems with the traditional separationist
idea that religion is relegated to the private sphere.47 For many people of
faith, religion does not function that way. The ability to seek public recog-
nition of religion is part of religious liberty for many people.48 This does
not mean the private sphere/public sphere dualism suggested by many sep-
arationists is not a useful pragmatic cutoff for such claims of religious lib-
erty. It simply means that it is not an obvious or self-justifying cutoff if we
recognize religious liberty for groups.

Religious liberty for religious entities poses a slightly different concern.
Certainly, it would violate most baselines of religious liberty for a govern-
ment entity to intentionally discriminate against a religious entity,49 but
would it violate religious liberty if a religious entity claimed that the gov-
ernment denied it access to a funding program to which nonreligious enti-
ties have access? Because of the approach to religion clause interpretation
I argue for in this book, it would be possible for me to skirt the issue by
arguing that other valid religion clause principles allow or preclude either
of the above-mentioned concerns. The question of whether religious lib-
erty applies only to individuals, to groups, and/or to religious entities, and
why, is too important to be ignored. Thus, I will explore this question
here.

Religious liberty would seem to obviously apply to individuals to the
extent it applies at all, but from this simple statement one might assume
that the reason for this is some notion from classical liberalism that reli-
gion and rights are individualistic.50 Classic liberal theory, however, is not
what drives this assertion. Rather, the assertion is driven by the pragmatic
reality that free exercise rights at the least are often asserted by individuals
and that state action that interferes with religious practices generally ef-
fects individuals at least. Additionally, as has been well stated, there is a
textual basis for finding an individualized right under the Free Exercise
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Clause, even without resort to originalist arguments.51 This does not an-
swer the question of whether there may also be group or institutional
rights. The question of whether there is any sort of individual religious
liberty right under the Establishment Clause will be severely limited by
analysis later in this book suggesting that the liberty principle plays a min-
imal role in Establishment Clause analysis. It can be argued, however, that
there could be an individualized right in the Equal Access context, but this
may be as much a result of free speech concerns as establishment con-
cerns. The very question of whether the Establishment Clause protects in-
dividual rights in the first place is a hotly contested issue taken up later in
this book.

What about group and institutional liberty interests? It would be easy
to write these off by stating that the free exercise concerns of groups or
institutions are better analyzed under other modes of religion clause in-
terpretation such as equality, but in some cases the burden on a group or
institution may in fact be a relatively direct burden on the individuals
involved in the group or institution. Yet allowing group or institutional
rights in the Establishment Clause context might support factions “using
the machinery of the state to practice their beliefs.”52 In fact, Justice Scalia
suggested such a right in the school prayer context in his dissenting opin-
ion in Lee v. Weisman, and Justice Stewart did the same based on group
free exercise rights in his dissenting opinion in School Dist. of Abington
Township v. Schempp.53 This argument suggests that some segment of the
population is denied free exercise rights when the government is denied
the ability to sponsor organized prayer and so forth. This analysis en-
meshes the question in the Court’s Establishment Clause jurisprudence be-
cause if there is a group free exercise right to engage in religious practices
using the machinery of the state, there are few governmentally sponsored
religious ceremonies or symbols that could be precluded under the Estab-
lishment Clause. Of course, some have argued that such a result is pre-
cisely what is mandated by the interplay between the religion clauses.54 As
will be seen, the application of the facilitation test would provide robust
individual free exercise rights but would not allow group free exercise
claims to support governmental religious practices.

The above concerns militate against recognizing group or institutional
liberty rights under the Free Exercise Clause, but other contexts may fa-
vor such rights. Consider the facts underlying the City of Boerne or Lyng
cases.55 In Boerne a church was denied the ability to meet the needs of
its congregation because of local zoning regulations, and in Lyng sa-
cred Native American lands were paved over for a highway project, thus
effectively destroying the religious practices of several tribes.56 While
Boerne was a case about the constitutionality of the Religious Freedom
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Restoration Act,57 it, like Lyng, demonstrates how institutional or group
free exercise concerns may be quite important and pose no conflict with
the Establishment Clause.

The ebb and flow of religion clause principles allow the possibility of
accounting for both concerns under the liberty principle. After all, if no
one principle is consistently dominant in religion clause interpretation,
but rather a set of valid modes of interpretation ebb and flow based on
context, one need not choose between no recognition of group or insti-
tutional free exercise rights or always recognizing such rights. It is quite
possible to argue that religious liberty principles should apply when a reli-
gious group or institution seeks an exemption to government action that
does not violate the Establishment Clause. In other words, the liberty
principle need not support groups or institutions using the machinery of
the state—or combining with the machinery of the state—to facilitate
their religions in society at large in order to allow groups or institutions to
seek exemptions to government action that may substantially burden their
ability to carry out their religious functions in a nongovernmental con-
text. This, of course, presumes that such exemptions do not themselves vi-
olate the Establishment Clause, and as noted above this book asserts that
the Establishment Clause is no bar to religious exemptions from generally
applicable government laws or actions. Thus, like individuals, the Church
in Boerne or the tribes in Lyng could use the liberty principle to help sup-
port arguments under the Free Exercise Clause, but the citizens in Abing-
ton Township or Santa Fe, Texas, could not claim a free exercise right to
invoke public prayer at government-sponsored events.58

C. Conclusion

By now it should be clear that the liberty principle is quite malleable, but
unlike neutrality it may have some force in the religion clause context. It
should also be obvious that the approach in this book suggests that the
liberty concept is likely to be most useful in the free exercise area and will
play little role in the Establishment Clause context outside perhaps equal
access issues. Since the liberty principle will combine with other modes of
religion clause interpretation such as equality, separation, and accommo-
dation in the ebb and flow of religion clause principles, this should not be
surprising. As will be explained in chapters 9 and 10, certain modes or
principles of religion clause interpretation will have more vitality in cer-
tain contexts, and in fact this ebb and flow can lead to more predictability
and a more informed understanding of religion clause interpretation than
the Court’s current approaches.
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Equality

Like liberty, equality is a useful concept in the religion clause
area, but like liberty it is quite malleable.1 Thus, before suggesting that
equality is a valid principle to be used in the ebb and flow of religion
clause principles, it is essential to define equality. This is no easy task. As
in the Equal Protection area, there are some basic questions that cannot
be easily answered. Does treating differently situated groups the same
promote equality under the religion clauses? Does treating them differ-
ently promote equality? The answers to these questions have profound
impact under both of the religion clauses. For example, the concept of for-
mal neutrality suggests that the answer to the first question should be yes,
and thus we get results like those in Employment Division v. Smith2 and
Zelman v. Simmons-Harris,3 where the effects of the relevant government
action seemed to favor more dominant religious groups over religious out-
siders and dissenters. Of course, neither of the above-mentioned cases was
couched directly in equality terms, but the analysis in those cases certainly
has implications for the meaning of equality under the religion clauses.

As we saw in the last chapter, Noah Feldman has argued that analysis
under the religion clauses has moved from a liberty of conscience model at
the time of the framing to an equality of groups model in the twentieth
century.4 This raises yet another question, namely, whether equality prin-
ciples should play any role in religion clause interpretation. As I noted in
the last chapter, Feldman may overplay a false dichotomy between liberty
and equality notions,5 but his work forces us to consider whether equality
should play a role—or at least a major role—in religion clause interpreta-
tion. This is a question for which most judges and scholars in recent years
have presumed an affirmative answer.6 Debate has centered more on what
equality should mean.7 If Feldman were correct, however, the meaning of
equality would be mostly irrelevant in the religion clause context.8 As was
discussed in the previous chapter, there is a ready response to Feldman’s
argument in its broadest sense, but perhaps Feldman’s observations may
be relevant to understanding equality under the religion clauses even if his
broader assertions can be rebutted.

5
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Another important question in the equality context is the connection
by many scholars and some judges between “neutrality” and equality.9

Defining equality by reference to neutrality is like defining the structure of
the galaxy by reference to astrology. You cannot define something that
may have real bite by reference to something mythical, and as chapter 2
asserts, neutrality does not exist in the religion clause context. Simply put,
any neutrality talk in the equality context is simply excess baggage that
serves more to cloud the concept of equality than to help define it. It is an
attempt to create equality with smoke and mirrors. If equality is itself sim-
ply a creation of smoke and mirrors, the solution is to exclude it from the
modes of religion clause interpretation like neutrality, not to attach it to
another mythical concept in the hopes that enough smoke might create
something solid.

Despite the force of some of Noah Feldman’s arguments and the prob-
lems with linking equality to neutrality, equality may still be a useful prin-
ciple in the religion clause context. This chapter will first briefly address
Feldman’s arguments (which were also addressed in the previous chapter)
and then the supposed link between equality and neutrality. This will be
followed by a discussion of several conceptualizations of equality that
avoid reliance on neutrality in any concrete way and that address the con-
ceptual overlap between equality and liberty. These include Eisgruber and
Sager’s “equal regard” concept,10 Alan Brownstein’s approach to equal-
ity,11 and Steve Shiffrin’s approach to equality,12 in addition to a few other
conceptions. This discussion will also implicate questions of religious au-
tonomy. Some might think autonomy concerns are better, or more natu-
rally, addressed in the context of religious liberty, but this section will ex-
plain why they are more fruitfully discussed in the context of religious
equality. Finally, this discussion will lead to a formulation of a principle of
religious equality that may aid religion clause interpretation if it can be
validated as a mode of religion clause interpretation as discussed in chap-
ters 9 and 10.

A. Noah Feldman and the Leap from Liberty of 
Conscience to Equality

Noah Feldman asserts that the use of religious equality as a mechanism to
interpret the religion clauses is primarily a creation of the mid-twentieth-
century Court as expounded upon by later Courts.13 As mentioned earlier,
Feldman argues that the real core of religion clause principle lies with lib-
erty of conscience and that the move toward equality is the result of an in-
tellectual shift on the Court and in society more broadly.14 Perhaps more
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important, he argues that this shift actually has a potentially negative im-
pact on liberty of conscience and is also inconsistent with the intent and
traditions of the framers.15 If Feldman is correct, then defining religious
equality is a mostly useless task because it has no place as a basic principle
of religion clause interpretation. Feldman’s argument is carefully reasoned
and well written, but unfortunately it suffers from two flaws. First, it pre-
sumes an artificial dichotomy between liberty of conscience and religious
equality.16 Second, it relies too much on an originalist clarity that simply
does not exist in the religion clause context.17 Even though Feldman es-
chews complete reliance on original intent and historical analysis, it is ob-
vious that it has had a major impact on his work.18

Both of these concerns were explained in chapter 4. For current pur-
poses, however, Feldman’s assertion that the focus on equality of groups
is primarily a creation of middle and late twentieth-century Courts may
have some implications for the usefulness and meaning of that concept in
religion clause interpretation. How could this be so if Feldman’s asser-
tions are based on a problematic dichotomy between religious liberty and
religious equality? Even if Feldman’s assertions regarding the value of re-
ligious equality in light of religious liberty are problematic, his detailed
discussion of the evolution of the equality of groups concept in Supreme
Court jurisprudence still has a lot to teach us. Therefore, despite the prob-
lematic dichotomy it is essential to address the evolution of equality.

Principles of stare decisis would suggest that the Court should follow
its own precedent, except when that precedent is itself a departure from
settled doctrine or constitutional text.19 If Feldman is correct, the equal-
ity-based doctrines that have arisen over the last sixty years or so may de-
part from constitutional meaning and earlier precedent.20 The problem
with this argument is the constitutional meaning he asserts is not based in
constitutional text, but rather at least in part on a contestable historical
argument, and the earlier precedent may be interpreted in a number of
ways—that is, even if courts did not speak in terms of religious equality
and in fact spoke in terms of liberty of conscience, their arguments may
have incorporated both concerns.21 Additionally, the intervention of the
Fourteenth Amendment and the incorporation question may affect why
and how this shift occurred.22 If Feldman is correct, perhaps the Establish-
ment Clause should not have been incorporated because it is not as clearly
an individual rights provision as the Free Exercise Clause.23 Of course,
Feldman does not argue that the Establishment Clause should not have
been incorporated.24 Finally, there is the ever-looming question of whether
the intent of the framers—in this case used to support Feldman’s assertion
that the focus of the religion clauses should be liberty of conscience—
ought to be used to undo or question evolving constitutional doctrine that
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seems responsive to current social context while remaining within plausi-
ble interpretations of constitutional text,25 as well as the related argument
that perhaps the framers did not intend for their intent to be the basis for
constitutional interpretation.26

These broader questions of stare decisis and originalism are beyond the
scope of this book, but the point is that while Feldman asserts a plausible
basis for reassessing the role of religious equality in religion clause inter-
pretation, it is not necessary to ignore that principle based on his argu-
ments. Rather, given the problems discussed in this section and in chapter
4, we should consider Feldman’s work as an important warning not to
presume too much about the inevitability or nature of religious equality as
an interpretive principle. We should, in sum, not presume some interpre-
tively predestined role for religious equality.

B. Equality and Neutrality

Court opinions and scholars alike have connected concepts of equality to
neutrality.27 In recent years the connection of formal equality to formal
neutrality has been especially pronounced.28 Chapter 2 explained why the
“neutrality” in formal neutrality is a myth. Similar arguments could be
made about the “equality” in formal equality, at least in the context of
race, gender, and so forth.29 But what about in the context of religion?
Certainly in the sense that formal neutrality and formal equality have
been used interchangeably, neither concept is of any use for the reasons
explained in chapter 2,30 but what about formal equality itself? If we re-
ject formal equality, what about other concepts of equality that have been
connected to neutrality?

Formal equality in the religion context essentially consists of either
treating similarly situated groups and/or individuals similarly,31 or treat-
ing all groups and/or individuals the same, at least to the extent that they
are religiously affected.32 The first version allows for differently situated
groups to be treated differently, at least in a formal sense,33 but the latter
version requires all groups to be treated the same and has more in com-
mon with formal neutrality.34 Therefore, the latter version can be rejected
out of hand. What about the former version? Is it so encumbered by a
connection to neutrality that it can be per se rejected? As the following
discussion will demonstrate, the answer is yes.

To the extent that the first version would allow differently situated
groups to be treated differently, it has promise because when it comes to
religion not all groups are similarly situated either demographically or
theologically. Understanding that equality might sometimes require differ-
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ential treatment of differently situated religious groups avoids one of the
major flaws of formal neutrality—its failure to consider effects of govern-
ment action that are far from “neutral.” Accepting relevant differences for
religion clause purposes might lead to a rejection of the Smith doctrine
and at least a serious consideration of the effects of programs such as
those in Zelman.35 Of course, it might not. The reason for rejecting this
version of formal equality, however, is not the fact that it treats similarly
situated groups the same and differently situated groups differently—an
approach that will be advocated below. It is the formalism itself.

How does one determine what groups are similarly situated from a for-
mal equality perspective? One of the vices of formalism is the tendency to
ignore effects and social facts surrounding the legal question presented.36

It is quite possible that this version of formal equality may end up edging
toward or being interpreted in the same manner as the other form. Even if
it does not, the tools available to a court using a formal equality approach
may not enable it to draw the distinctions necessary to give effect to the
more socially affected questions raised by similarity and difference. It
should come as no surprise that this more nuanced form of formal equal-
ity is not the form favored by courts that have used the concept.37 In fact,
most courts that have considered relevant differences in the religion con-
text have not used a formalistic approach.38 Moreover, in such a pluralis-
tic society it is quite hard to decipher, using formalistic tools, just who is
similarly situated in the variety of contexts where issues arise. Such dis-
tinctions are highly contextual and reliant on variable social facts. Finally,
there is the argument that this form of formal equality is not formal equal-
ity at all because—as noted above—it either morphs into the other form
of formal equality in the interpretive process, treating all groups the same,
or morphs into some form of substantive equality in the interpretive proc-
ess, thus abandoning the “formal” in formal equality.39

This is not just a question of semantics. If a court were to apply the
more nuanced form of formal equality, it would have to draw relatively
rigid lines regarding similarity and difference and operate from there,
treating similarly situated groups the same. This still sounds like formal
neutrality, albeit a version based on less rigid categorizations. Substantive
equality would potentially draw lines, but based more on a careful analy-
sis of context and a balancing of information, interests, and the effects of
state action.40 Moreover, whether a given government action promoted
equality would be scrutinized carefully under all the facts.41

I use the term “substantive equality” here to describe a group of reli-
gious equality theories that are concerned with important contextual is-
sues such as the question of difference and similarity and the real-world
effect of government action or inaction. While “substantive neutrality”
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has essentially taken on a specific meaning at least for justices and schol-
ars who advocate for it,42 substantive equality is really a bundle of theo-
ries that are not mutually dependent and which in some cases may be mu-
tually exclusive. I will explore these theories in the next section. To the ex-
tent any of these theories make strong attempts to connect to neutrality—
and few of them do—I will suggest that they must support themselves re-
gardless of any neutrality claims in order to be helpful to religion clause
interpretation.43 The theories discussed below are not the only ones that
might be categorized as theories of “substantive equality,” but they are
theories that may be particularly useful in understanding the principle of
religious equality, and they also include concepts representative of a wide
range of other religious equality theories.

C. Other Major Conceptions of Religious Equality and a 
Note on Religious Autonomy

In order to determine whether religious equality is a principle worth con-
sidering in the ebb and flow of religion clause principles, it is useful to
consider several views of religious equality that may have something to of-
fer in framing the principle. Doubtless there are numerous other views of
religious equality that might shed additional light on this question, but an
exploration of all of them is beyond the scope of this book. The theories
discussed herein have had some specific impact on the ultimate mode of
religious equality that will be used in the ebb and flow of religion clause
interpretation. It is a given that formal equality plays no role in defining
that principle.

The first concept of religious equality we will explore is Christopher
Eisgruber and Lawrence Sager’s notion of “equal regard.”44 This concept
has primarily been applied in the Free Exercise Clause context, but has
implications for both religion clauses.45 Eisgruber and Sager argue that
the traditional justification for religious freedom—the special place of re-
ligion in the constitutional order—has led to a notion of “unimpaired
flourishing,” where the paradigm for religious protection is one in which
religion is allowed to flourish unimpaired by government restraints that
may be placed on other deeply held values.46 They argue that this model
has been a failure as evidenced by the case law where it was never able to
gain any substantial footing after cases such as Sherbert and Yoder.47 The
problem with “unimpaired flourishing,” they argue, is that it is based on
the notion that religion is special in and of itself for constitutional pur-
poses.48 They point out that religion has much in common with other
deeply held bases for ordering one’s life, and that what makes religion
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different is not anything inherent to religion, but rather the historical
and contemporary tendency toward religious persecution and discrimina-
tion.49 As a result, they propose an equality-based theory called “equal
regard.”50

Equal regard focuses on the ingroup-outgroup dynamics that can arise
when it comes to religion, and it suggests that the goal of the religion
clauses should be to treat all religious groups—minority and dominant—
with equal regard.51 This is not a formalistic construction of equal treat-
ment because it heavily focuses on context and relevant differences, in-
cluding the potential impact of “neutral” laws.52 The goal is to prevent
government from discriminating against or disparately impacting religious
individuals or groups without an adequate basis.53 To determine whether
a government action disparately affects a religious individual or group, we
must look to the way other religions are affected by the law and determine
whether the complaining religious entity is treated equally “in fact” by the
government action.54

The advantage to this approach is that it looks to the real-world effects
of government action or inaction without predetermining a particular re-
sult. It also looks at difference and similarity among belief systems in a
careful and informed fashion.55 The vice of the approach is that it creates
a clear dichotomy between religious liberty theories based on a special
role for religion and those based on a theory of antidiscrimination and
equal regard, although equal regard is not inconsistent with—and may
promote—religious liberty.56 I am not sure the two concepts are mutually
exclusive, although the notion of unimpaired flourishing may well pre-
clude the equal regard approach from being terribly effective. I would sug-
gest, however, that there is a middle ground between unimpaired flourish-
ing and treating religion the same as all other belief systems except where
government action treats or affects it differently. The theories of Steve
Shiffrin and Alan Brownstein discussed below represent examples of this
middle ground.

The key is that religion can be considered different or special without
—no pun intended—giving it exalted status. Eisgruber and Sager treat re-
ligion as though it is no different from other comprehensive value systems
or even aesthetic views, save its unique history of discrimination.57 The
problem with this is the simple fact there are religion clauses in the Con-
stitution, and like speech, it does seem that religion is somehow constitu-
tionally different or special, whether in a favorable or unfavorable way.58

Equal regard can coexist with this reality, however, because the fact that
religion is special does not mean that it requires unimpaired flourishing,
nor does it—as Eisgruber and Sager clearly acknowledge—prevent that
difference or specialness from being based, at least in part, in the history
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of religious discrimination and persecution, although one must confront
Noah Feldman’s alternative views to assert this.59

So as a starting point for an equality principle it is useful to consider
whether government action gives equal regard to various religious views
and practices. This does not conflict with using religious liberty concepts
in religion clause interpretation, but it does suggest that questions of reli-
gious discrimination, either intentional or in effects, are relevant in the
application of the equality principle.60 In other words, the current and
historical situatedness of various religious groups in society is highly rel-
evant.61 This obviously has more impact in the free exercise context
than the establishment context, but it is the starting point for crafting a
broader notion of equality that may be useful under both clauses, al-
though the greater relevance in the free exercise context will always be
apparent.62

Alan Brownstein has argued that religious equality is a necessary prin-
ciple in religion clause interpretation because liberty by itself is inade-
quate to address the broad and varied contexts that arise under the reli-
gion clauses.63 He argues for the use of both religious liberty and religious
equality in religion clause interpretation and sees the two principles as
generally useful, although they can clearly be in tension with one an-
other.64 Eisgruber and Sager likewise suggest that liberty and equality are
not mutually exclusive, assuming that the form of liberty is not unim-
paired flourishing.65 Brownstein’s view of religious liberty would promote
religious flourishing, but not unimpaired flourishing, and equality might
serve as a check on liberty—that is, if someone’s or a group’s liberty inter-
ests would violate religious equality, religious liberty interests may need to
give way.66 Brownstein also sees free speech values as an essential part of
the equation and a potential check on unfettered religious liberty argu-
ments, but this part of his analysis is beyond the scope of this chapter.67

Most important for present purposes is that Brownstein openly acknowl-
edges that liberty and equality may not be adequate principles to cover
the range of religion clause interpretation.68 Given that he began pointing
this out more than ten years ago, his views seem rather prescient today as
we consider the inadequacy of any one principle of religion clause inter-
pretation to cover the vast array of situations to which the religion clauses
apply.69

Brownstein’s views on religious equality are reflected, at least in part, in
the following quote:

The Constitution guarantees religious individuals and groups and the
beliefs on which they base their identity an equality of standing very
much like the racial and gender equality commanded by the Equal Protec-
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tion Clause of the Fourteenth Amendment. While a constitutional theory
designed to protect religious liberty will incidentally promote religious
equality in many cases, the values at issue here are entirely independent.
Because of this essential distinction, a liberty model cannot be an ade-
quate substitute for a constitutional principle that recognizes the unique
significance of equality as a constitutional value. Religious equality is not
premised on the right to choose to be Jewish or Christian any more than
racial equality is premised on the right to be black or Asian. Its focus is on
group membership rather than belief, on religious status as opposed to re-
ligious practice. Religious and racial equality recognizes a person’s racial
and religious identity as a given characteristic and denies the state the
power to favor or disfavor individuals on that basis. Discrimination is
prohibited with regard to tangible benefits and burdens and more intangi-
ble inequalities related to stigma and status. Under equality principles, the
government cannot promote a religious hierarchy by identifying people of
a particular faith or their beliefs as superior or inferior to others—even if
in doing so the government does not substantially burden the ability of a
person to practice his or her faith. (footnotes omitted)70

Two additional points are important here. One, Brownstein clearly sees
a difference between race and religion in that sometimes religious differ-
ences can be relevant.71 He cites the example of a religious Christian child
being given an excused absence on Good Friday or a Jewish child being
given an excused absence on Yom Kippur.72 Of course, in many situations
drawing lines based on religious differences would violate the equality
principle.73 So for Brownstein government action based on religious dif-
ference and similarity is relevant and highly contextual. Two, he clearly
acknowledges—as do Eisgruber and Sager—that disparate impact may
violate principles of religious equality and/or liberty because unlike in the
race context, where facially neutral laws allegedly do not impact groups
differently because of race qua race, that is, they will not burden every
person within a racial group,74 facially neutral laws may affect every ob-
servant member of a given religion precisely because of the traits of that
religious category,75 for example, holding school on Saturday and its im-
pact on Saturday Sabbatarians.76

Similarly, Steve Shiffrin has argued that religious equality and liberty
are not mutually exclusive, and in fact, as this book argues, they are both
part of a broader range of religion clause values.77 Shiffrin’s approach to
framing and using those values is different from that taken in this book,
but the fact that he recognizes the inadequacy of any single principle (or
even a small set of principles) reinforces the broader theme herein. He
promotes religious equality as part of a broader range of religion clause
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principles and notes that equality principles are often overshadowed by
contrary concerns that are “deeply imbedded in the framework of govern-
ment operations.”78 Contrary to Eisgruber and Sager, he openly states
that religion is regarded as valuable in our constitutional framework and
that this recognition has practical consequences.79 He does not, however,
advocate any sort of unimpaired flourishing, and in fact, in the Establish-
ment Clause context points out that government favoritism toward reli-
gion must be limited to protect religion from being corrupted by govern-
ment influence.80 He proposes seven values in the Free Exercise Clause
area and seven values in the Establishment Clause area that work together
to frame how those clauses should be interpreted.81 Equality is included
under both, but it can clearly be effected or even circumscribed by the
other principles in certain contexts.82

Shiffrin rejects formal equality as a useful principle of religion clause
interpretation.83 Like the position taken in this book, he is more con-
cerned about the real-world effects of government action, and thus a
form of substantive equality is a better approach in his view.84 Moreover,
for many of the reasons I reject neutrality theory, Shiffrin rejects formal
equality’s ability to ever achieve “equality.” He argues equality is basically
impossible in the varied factual contexts to which the religion clauses
must be applied.85 It can be a useful principle (at least the substantive
version), however, when used along with other values to interpret the reli-
gion clauses. In his view both the courts and commentators have been far
too obsessed with the concepts of equality and liberty—or equal liberty—
to realize that these concepts are not capable of answering all the ques-
tions that arise under the religion clauses.86 The primary role of the equal-
ity principle is to prohibit discrimination by government in favor of or
against religion or religious individuals.87

Another value Shiffrin includes under both religion clauses is that of
autonomy, which he links with religious liberty, but also discusses in
the context of the equality principle.88 We will not focus specifically on
Shiffrin’s conception of autonomy here, but rather on his broader sugges-
tion that religious autonomy may itself be an independent value or princi-
ple of religion clause interpretation that may be linked with religious lib-
erty, religious equality, and/or other principles. The notion that religious
autonomy and liberty of conscience are central animating themes under
the religion clauses has been a common theme in judicial opinions and
scholarship.

For the reasons explained elsewhere in this book, but which I will sum-
marize in this section, many of these discussions of religious autonomy
presume an artificial self: human beings who are able to dissemble them-
selves from the community around them and the traditions that influence
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their preconceptions. Moreover, some autonomy talk—and the Court is
far more guilty of this than many scholars—presumes that people can ar-
tificially dissemble portions of their being, such as religion, because some
notion of civil society requires it.89 Some of the scholarship addressing
this issue is not so naive. For example, Noah Feldman argues for liberty
of conscience without taking a classic liberalism position that requires an
artificially autonomous notion of the self,90 and Steve Shiffrin does the
same.91 Many others argue that religious autonomy requires a considera-
tion of the whole self without artificially severing religious values and be-
liefs through the creation of a public/private distinction.92 Most of these
arguments have been made in the Free Exercise Clause area and may sup-
port what Eisgruber and Sager call unimpaired flourishing,93 although the
arguments have also been made in the Establishment Clause context, usu-
ally to criticize separationist court decisions.94

I will not take a side in this fascinating and intellectually enlightening
debate. Rather, I reject the notion that religious autonomy is possible in
relevant constitutional contexts due to the nature of human beings—our
dasein, or being in the world95—and because of the pervasive nature of
government interaction with society generally. The debate between classic
liberalism and some forms of communitarianism can be recast in non-
foundationalist terms from a debate to different views of the mountain.96

We are self, and we are community. We are our past as affected by our
present because we are products of our traditions and yet historically situ-
ated.97 Thus, we do not in a real sense operate autonomously, since we are
always connected to others in our deepest beliefs and pursuits based on
our being in the world. At the same time we are selves, because even those
with shared traditions face different contexts every day that influence
them.98 Thus, classic liberalism’s focus on autonomy is misplaced because
people cannot easily be separated from their contexts.

This is where the pervasive nature of the modern state comes into play.
The state plays such a major role in our daily lives that it would be im-
possible for it not to affect our contexts and thus our autonomy. If the
state chooses to protect religious autonomy, the state will get to decide
what counts and whose beliefs count for this protection as the Free Exer-
cise Clause exemption cases demonstrate.99 Therefore, in a constitutional
sense religious autonomy is essentially a creation of the state, and thus to
the extent that scholars and others argue for the protection of religious
autonomy in the traditional liberalism sense, they are not arguing for reli-
gious autonomy at all, but for government recognition of a perception of
autonomy.

This is why it makes sense to discuss autonomy here rather than in the
chapter on religious liberty. Autonomy is a function of liberty theory, but
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religious liberty theory has enough power without reliance on religious
autonomy. Yet if “religious autonomy” comes down to which religious
identities the government is willing or able to recognize or protect, con-
cerns about religious equality are invoked. In other words, as Steve
Shiffrin and Alan Brownstein have noted, protecting religious individuals
and groups—or what some perceive as individual or group autonomy—
raises potentially important equality concerns.100 Perhaps this is just a
“potato-potaato” debate because whether we consider religious identity,
as this book suggests, or religious autonomy is mostly a question of epis-
temology. In the end the question is by what mechanism do we protect or
not protect various religious interests? But I think the distinction between
religious identity and religious autonomy is important because autonomy
carries a lot of baggage with it that, as Eisgruber and Sager have pointed
out, can lead down problematic paths.101

D. The Meaning of Religious Equality

If religious equality is to serve as one of the principles that undergird reli-
gion clause interpretation, what form should it take, and can it be justified
as a mode of religion clause interpretation? As with the other principles
discussed herein, the latter question will be addressed in chapters 9 and
10. The first question will be discussed here.

At the start it is obvious that this book will not advocate formal equal-
ity, but rather a blending of the various principles of substantive equality
discussed above. First, if religious equality is to be worth considering at
all, it must consider the real-world impact of government actions. Thus,
it would do more than protect religious entities and individuals from dis-
crimination. It would suggest, like Douglas Laycock’s substantive prin-
ciple, that government neither encourage nor discourage religion or a
specific religion(s).102 This clearly allows for consideration of both inten-
tional discrimination and disparate impact, because government can en-
courage or discourage religion as much through supposedly neutral incen-
tives as by more direct means.103 If the effect of a government action or in-
action is to structure society or incentives in such a way as to favor or
hinder religious choices or entities, the principle is violated. Of course, as
with all the principles, equality is just one interpretive mode that may ebb
and flow based on context, so there is no guarantee the equality principle
would prevail in all circumstances where it conflicts with other valid prin-
ciples of religion clause interpretation.104 An example would be if treating
religion and nonreligion the same substantially facilitates or discourages
religion under the separation principle discussed in the next chapter or
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some other principle. Under such circumstances the equality principle
might give way to the other principles, although given the ebb and flow of
principles discussed in chapters 9 and 10, it may still affect the application
of the other principles.

The key is that religious equality should include both intentional dis-
crimination and disparate impact because religious differences matter and
because religion is constitutionally special, even though that “specialness”
need not lead to unimpaired flourishing or any particular notion of uni-
versal favoring or disfavoring. As noted elsewhere in this book, religion’s
special place in the constitutional order may sometimes be seen as favor-
ing it and sometimes as disfavoring it, although such perceptions are
based on the perceiver’s preconceptions regarding what helps or harms
religion. Most important, we should abandon any notion that religious
equality is by itself, or combined with religious liberty, adequate to cover
the range of interpretive situations that arise under the religion clauses.105

None of this can predetermine answers under the religion clauses, but it
suggests that equal regard or substantive equality is the best basis for an
equality principle under the religion clauses. This does not preclude re-
liance on notions of religious liberty, separationism, accommodationism,
or other principles. It simply adds another piece to the broader interpre-
tive puzzle posed by the religion clauses.
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Separationism

Separationism is not a single concept, but rather a group of
concepts that must be unpacked to get at the core. Separationism and ac-
commodationism (discussed in the next chapter) are a different variety of
principle than neutrality or liberty, and equality. The latter concepts sug-
gest, respectively, some sort of universal state of affairs or a connection to
broader debates over what produces liberty or equality.1 Without getting
into any sort of metaphysical battle, one may assert that there can be de-
grees of separation (and accommodation).2 We can speak of strict sepa-
rationism, pragmatic separationism, or other limited degrees of separa-
tionism in a way that would be hard to do with neutrality, equality, or lib-
erty—that is, imagine speaking of promoting partial neutrality (thus also
promoting partial nonneutrality). Separationism’s excess baggage lay en-
tirely in the law and religion context. It may be good. It may be bad. It
may be preferable. It may be hogwash. But in the end one need not engage
it as a broad or grand principle like neutrality, liberty, or equality.3

This is a strength rather than a vice. As will be seen in the next chapter,
it is also a strength of accommodationism, even though the two theories
are often cast in opposition to each other.4 In the law and religion area
narrow principles may be more useful than broad principles because they
do not hide their thrust behind unrealized rhetorical promises. These nar-
row principles become most problematic when they are attached to broad
principles as the Court has sometimes done with separationism and neu-
trality and more recently between accommodationism and formal neutral-
ity/equality. Let us now turn to the supposed connection between separa-
tion and neutrality.

A. Separation and Neutrality

In Everson v. Board of Education,5 the Supreme Court asserted that the
primary principle for interpreting the Establishment Clause is the “high
and impregnable wall of separation between church and state.”6 Justice
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Black’s opinion for the Court also focused on neutrality, but connected
separation to neutrality. The results in Everson, as opposed to the rheto-
ric, were not strictly separationist because New Jersey was allowed to
fund bus fares for parochial school students.7 The dissenting justices ar-
gued that separationism required the Court to strike down the bus fare
program because it violated the wall of separation between church and
state.8 The dissenting opinions also spoke of separationism as neutrality.9

Justice Black’s opinion did the same, but the results in the case hinted that
the form of separation may not be truly strict. Additionally, both Justice
Black’s opinion and the dissenting opinions, especially Justice Rutledge’s,
relied heavily on originalist arguments to support the wall of separation
concept.10

A few years later, in People of State of Illinois ex rel. McCollum v.
Board of Education of Sch. Dist. No. 71,11 the Court solidified the notion
that neutrality demanded strict separation,12 a theme that was repeated
often in cases until relatively recently.13 Of course, the idea that separa-
tionism is neutral is as ridiculous as the claim that formal neutrality is
neutral. Separationism is not, cannot, and never has been neutral. This
does not mean that separationism is not a useful principle for other rea-
sons. It simply states the obvious. Separationism will often put religious
believers or entities in a different position than other actors in the private
and/or public spheres, a position that some would view as disadvanta-
geous for religion.14 And, of course, as was explained in chapter 2, neu-
trality is itself impossible in the religion clause context whether tethered to
separationism, formalism, or some other approach.

Of course, neutrality is not the only justification given by the Court for
separation, and there are forms of separationism that do not rely at all on
neutrality. The Court has also relied on historical arguments to justify sep-
aration, and while these arguments have sometimes been connected to
neutrality talk, the historical justifications are not inherently based on
neutrality. Moreover, there are pragmatic notions of separation that need
not rely on neutrality or any claim to have found the “intent of the fram-
ers.”15 There are also religious arguments for separation such as those
reflected in the writings of Roger Williams and mentioned by Alexis de
Tocqueville when he wrote of his trip through the United States—of
course most of the framers were unfamiliar with Williams’s writings on
this subject, and thus the fact that some had similar thoughts in Tocque-
ville’s time suggests that the concept was wider than just in Williams’s
writings.16 Finally, there are arguments for separation based in religious
pluralism and a fear of religious divisiveness or competition that need not
rely on the intent of the framers, but may overlap with pragmatic separa-
tionism.17
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In the end the argument oft repeated by justices and some commenta-
tors that separation promotes neutrality in the government’s relationship
to religion suffers all the flaws of neutrality theory generally and then
some.18 A simple look at the many factual scenarios where separation as
neutrality may apply demonstrates the flaws in this reasoning. If public
and nonreligious private schools are able to get funding from government
but religious schools are denied, the result clearly puts those schools at a
disadvantage and is not neutral. This does not mean the government
should provide aid to religious schools. It simply means that one cannot
justify denying that aid on separationist grounds based on neutrality.
There are better justifications for denying some forms of aid to religious
entities, justifications that rely on other concepts of separation.

Consider also the current debate over intelligent design theory.19 If a
school teaches evolution but denies proponents of intelligent design the
ability to introduce their theory because of separationist concerns, the re-
sults are not neutral. Secular scientific theory is placed at an advantage
over religiously based theories.20 There are solid separationist and other
grounds for keeping intelligent design theory out of the schools—or at
least the science curriculum21—but separation as neutrality is not one of
them. In chapter 10 I will explain why intelligent design cannot be taught
in public school science classes. While the separation principle plays a role
in that analysis, neutrality does not.

If separationism is not neutral, what other justifications might there be
for it? Significantly, as this book asserts, none of the other theories used in
the religion clause context are neutral either. As we did with those theo-
ries, we must look at what separation actually does when divorced from
its neutrality baggage. As will be seen, it does quite a lot, but not in its
strictest form. Before discussing alternative forms of separationism, it is
worth looking at the other primary justification the Court has used for
separation, namely, originalism and/or historical arguments.

B. Separation and History

From the beginning of modern Establishment Clause jurisprudence, origi-
nalist arguments were used to support separationism. As noted above, in
Everson both the majority and dissenting justices accepted the historical
arguments for separation.22 Moreover, from nearly the beginning of mod-
ern Establishment Clause jurisprudence, historical arguments were raised
against separationism. In McCollum, Justice Reed’s dissenting opinion of-
fers a historical analysis that does not support separation and in fact sup-
ports strong accommodation of religion.23 Both these historical strands
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have been apparent in both majority and dissenting opinions since that
time.24 In more recent years originalist arguments reflecting Justice Reed’s
position combined with arguments based on the “traditions” of the na-
tion (rather than just original intent) have begun to prevail in decisions of
the Court.25

Chapter 1 addresses the folly of this “battle of the framers” in the reli-
gion clause context. The “tradition” argument fairs little better than orig-
inalist arguments because it also uses selected excerpts from historical pat-
terns and frequently gets even those wrong. For example, when the Court
used the “traditions” approach to uphold a Nativity scene displayed by
the city of Pawtucket, Rhode Island, in a park, it relied in part on the reli-
gious heritage and traditions of our nation.26 Yet there is no long-standing
history of displaying Nativity scenes on public property, even as part of
larger Christmas displays, and in fact given the anti-Catholicism that was
rampant through most of our “historical traditions,” one would hardly
expect to find such a tradition.27 In fact, anti-Catholicism, anti-Mormon-
ism, and anti-Semitism were long-standing “traditions” in our nation,28

yet the Court certainly does not give these traditions weight. One would
hardly expect the Court to allow a small Protestant-dominated town to
include a display demeaning the “Bishop of Rome” as part of its celebra-
tion of a religious holiday on the ground that it is part of our nation’s
long-standing tradition of anti-Catholicism.

The point is that handpicking historical traditions to support an argu-
ment suffers a flaw that even hard originalism does not. There is no rea-
son to presume those traditions are binding as society changes, although
perhaps they may be one relevant factor to consider (hard originalism pre-
sumes the intent of the framers should be binding). Moreover, many unsa-
vory traditions could be or have been used by the Court in similar ways,
such as the tradition of segregation,29 harsh corporal punishment in the
schools,30 and gender inequality.31 These traditions are products of their
time and place and have changed over time.32 The Court uses the reli-
gious traditions argument based on statements of various political figures
throughout U.S. history, but ignores the many contrary statements made
by historical figures and the historical and sociological data that suggest
these statements either had a different cultural meaning at different times
or were not in sync with the everyday activities of most citizens.33 So there
is a dual problem of misinterpreting traditions and selectively applying
them outside their cultural and historical context. Moreover, there is the
overarching question of whether such traditions are even a valid basis for
interpretation.34 These questions may overlap a bit with the discussion of
originalism in chapter 1, but although sometimes used in tandem with
originalism, tradition arguments are not the same as originalist arguments
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because they lack the originalist self-justification that the intent of the
framers should be binding.35

As pointed out in chapter 1, both sides have originalist arguments to
support their positions, which at best proves the obvious: among the
many framers and ratifiers of the Constitution there was no single view or
set of assumptions on separation or specific questions of church-state law,
whether contemporary or ones that might arise later. The problem here is
that the early Establishment Clause decisions built separationism on the
foundation of originalism, but that foundation was merely an illusion,
which allowed later Courts (most notably the Rehnquist Court) to substi-
tute its historical arguments, which are also merely an illusion. The illu-
sion that historical arguments somehow ground decisions and make them
more “objective” presumes the historical arguments are clear and deci-
sive. If they are not—and they are not—they are merely justifications for
decisions made on other bases, and later Courts can come along and dis-
credit the principles built on these justifications, whether separationist or
accommodationist, by discrediting the history without having to confront
the other bases for decision, which may or may not independently support
the principle advocated for.

In the case of separationism these independent bases do support some
modicum of separation, but because the Court relied on flawed originalist
arguments, separation was easier to attack when later Courts with dif-
ferent views and preconceptions on these issues came along. Because the
later Courts rely heavily on equally weak arguments, their decisions may
also be similarly easy to attack when some future Court chooses to do so.
In the end, the Court’s real interpretive presumptions get masked by an
illusion of objective historicism.

One cannot get inside the heads of the justices in the early Establish-
ment Clause cases, but even assuming some of them bought the historical
arguments, which they certainly had to know were at least contestable,36

one wonders what else may have motivated them. Possibilities include
an increase in religious pluralism, a fear of religious divisiveness (which
might be justified, in part, by soft originalist concerns),37 a shift in legal
and social thinking toward ingroup-outgroup dynamics and group equal-
ity concerns as pointed out by Noah Feldman,38 a greater shift toward
secularism on the Court and in public society,39 anti-Catholicism,40 or
perhaps some combination of these concerns subsumed in a pragmatic
approach.

There are hints in Court decisions between 1947 and the early 1980s
that suggest each of these factors may have been relevant to the Court’s
separationist approach. Yet, if the Court’s historical justification is coun-
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tered, these factors never get considered on their own merits, and the doc-
trine of separation is put at risk of being subsumed in an all-or-nothing
historical duel. This duel is reflected in the various opinions in the Court’s
recent Ten Commandment display decisions (discussed further in chapter
8).41 Various justices took a strong separationist position based on histor-
ical and other grounds.42 Others took a strong accommodationist position
based on historical grounds.43 Still others paid lip service to weak separa-
tion, but relied on historical arguments not to apply it,44 while at least one
justice relied on pragmatic concerns mixed with moderate historically in-
fluenced separationist arguments.45 One can see many of the motivating
factors discussed above under the surface of the historically influenced
separationist opinions or sometimes on the surface of those opinions.46

1. Increased Religious Pluralism and/or Concern About 
Religious Divisiveness

There is little doubt that the early separationist decisions were influ-
enced by the increased religious pluralism in the United States and the
concern that religious divisiveness may be even more pronounced under
such circumstances. The Court and various justices were explicit on this
point in a number of opinions.47 Rather than rely on these concerns to de-
velop the doctrine given the vagaries of the religion clauses’ text, the
Court situated the pluralism and divisiveness concerns in a hard original-
ist argument.48

Certainly, concerns over divisiveness and religious pluralism in a broad
sense might justify a soft originalist argument.49 Yet to suggest that those
concerns were shared by the framers and ratifiers of the Constitution in a
manner that supported a wall of separation weakens the pluralism and
divisiveness arguments. This is so because by overstating separationist
history in the hard originalist account, the Court allows later Courts
and critics to attack the history, not the underlying concerns. Had the
Court relied directly on religious pluralism and divisiveness in an increas-
ingly regulatory state, perhaps along with soft originalist arguments that
the framers were concerned about minimizing religious conflict among
sects,50 the Court would have set a precedent that would be hard to at-
tack, at least if one wants to adhere to principles of stare decisis.

Most likely, the Court chose to mask these arguments in the illusion of
historical truth because originalism presented an easier—if not completely
accurate—means to justify the wall of separation. The problem is that the
wall may have been real, but the history used was at best half accurate
and thus the wall built on that history was more illusion—or, as was later
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pronounced, metaphor51—than reality. Thus, the separationist position
would have been stronger in the long run without reliance on hard origi-
nalist approaches.

Religious pluralism and potential religious divisiveness are important
pragmatic concerns that cannot be ignored when interpreting constitu-
tional provisions that apply to state action vis-à-vis religion in a massive
regulatory state. For those with an originalist bent the history is anything
but decisive,52 but such individuals may take some solace from the fact
that while the framers may have disagreed on specific interpretations and
on future applications to circumstances they could have never foreseen,
at least at a broad level it seems they shared a concern over minimizing
religious conflict among the various sects in the union and in each state
(mostly under state constitutions at that time).53 This is a far cry from
stating that they shared broad agreement on the specific methodologies
for doing so, but it does lend some support for the notion that religious
pluralism and religious divisiveness remain as potential bases for separa-
tionism. It simply is not decisive on that point.

Saying that religious pluralism and divisiveness in a massive regulatory
state point toward some level of separation, and that such an approach
might be consistent with at least the broad intent of the framers, leaves
unanswered the key question of what level of separation. Religious plural-
ism can point in both directions. On the one hand, government favoritism
for a religion, religions, or religion generally may cause divisiveness or
competition by religious individuals and entities to win the favor of gov-
ernment entities.54 On the other hand, strict separationism may fail to ac-
knowledge the important and inseparable role religion plays in the lives
of many believers.55 Yet if separation is to operate as a principle under the
religion clauses, we must have some mechanism for determining what
kind of separation we are talking about. For the reasons mentioned earlier
and in this paragraph, strict separation is too blunt a tool to be effective in
the highly context-bound questions arising under the religion clauses, es-
pecially since the historical arguments for it are vastly overstated.56 Yet as
will be seen, this book calls for separation to be an important principle in
religion clause interpretation.

The reasons separationism is important are precisely the fact that there
is a middle ground—or rather broad middle area—between strict and
no separation;57 the fact that it helps navigate religious pluralism and
limit religious divisiveness, at least when balanced with the other religion
clause principles; and the factors discussed in the next few subsections.
Separation plays a major role in the ebb and flow of religion clause princi-
ples discussed in chapters 9 and 10. This is precisely because it can be a
somewhat flexible principle in the sense that it works in a number of con-
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texts and that it is supported by a number of solid bases as discussed in
this and the following sections. Yet like liberty and equality, defining sepa-
ration is not an easy task. Fortunately, the bases for separation and the
balance with accommodation, especially in the free exercise context, al-
low us to usefully define separation. Respecting religious pluralism and
minimizing religious divisiveness facilitated by government action play an
important role in that mix. The other bases for separationism will help de-
termine what level of separation serves these goals.

2. The Shift Toward Group Equality and Increased 
Secularism on the Court and in Public Life

It is hard to contest the point that in the twentieth century, society and
the courts increasingly used concepts of group equality in defining social
and legal issues.58 As noted earlier, Noah Feldman has done a nice job of
demonstrating this shift in the religion clause area even if one can ques-
tion his claim that the shift is inconsistent with historical notions of lib-
erty of conscience.59 This shift was very much a product of the aftermath
of the Civil War and the courts’ attempts to grapple with issues of race,
and to a lesser extent gender, as well as the increased ethnic and religious
diversity that occurred as the result of immigration patterns in the latter
half of the nineteenth century and the early part of the twentieth cen-
tury.60 This manner of thinking entered the discourse on religious freedom
and certainly had an impact on the development of separationist doc-
trine.61 In a pluralistic society, managing religious diversity in the public
realm might best be served by minimizing government’s interaction with
religion.62

This shift toward group equality-based thinking occurred roughly con-
temporaneously with an increase in secularism in society at large,63 al-
though this does not mean that such a secular shift was pervasive in all
parts of society or walks of life. Still, the slow shift from premodernism to
modernism had more firmly taken hold.64 This confluence of group equal-
ity concerns and secularism fit nicely with the strict separationist language
of Everson and its progeny, but the results in Everson and some subse-
quent cases such as Zorach v. Clausen,65 demonstrate that these social
trends were not as pervasive as some might have thought and that religion
continued and continues to play a major role in our pluralistic society.66

As a justification for separation, equality concerns may be more per-
suasive than secularization. The same arguments that make pluralism an
important part of the analysis support equality concerns. Government ac-
tivities are pervasive, reaching almost every aspect of life.67 At the same
time, we are an incredibly religiously diverse and increasingly mobile soci-
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ety,68 a trend that began even before the early separationist decisions.69

Moreover, for the reasons stated in chapter 5, equality itself has some util-
ity as a principle of religion clause interpretation.

The key is to view equality in the separationism context as a mecha-
nism for navigating religious pluralism in a manner that minimizes gov-
ernment-facilitated religious tension or favoritism. Separation is a mecha-
nism for doing this, but for the same reasons strict separation is highly
problematic. A large portion of our polity are religious, and many are
deeply religious, so strict separation would do exactly what the equality
justification for separation seeks to avoid—strict separation may increase
religious tension by making the devout feel unwelcome in the public
sphere and may disfavor religion.70 It is the wedding of equality with sec-
ularization that has been used, along with historical arguments, to sup-
port strict separation. Strict separation promotes secularization but not
religious equality.

Thus, we see attacks from many fronts on “separation” (meaning strict
separation), but such attacks are really focused on a straw man, because
the Court has never consistently adopted strict separation, and other than
a few radical separationists, most separationists do not support strict sep-
aration.71 Concepts such as equal access for religious groups to public or
limited public forums on government property are not of great concern to
many separationists.72 Since strict separation does not serve to navigate
pluralism in a diverse society or serve any of the other underlying bases
for separation—except perhaps secularization—it is an easy target. Still,
secularization may be a valid basis for separation to the extent that it
helps navigate religious pluralism in a manner that does not discriminate
against people of faith.

The argument here is precisely the opposite of that posited by those
who believe government should be able to display patently religious sym-
bols and engage in religious ceremonies.73 Preventing such symbolism by
government or on government property except in a public forum, where
free speech and expression are allowed regardless of the content, helps
prevent government from facilitating one religion or religion generally.74

In such a circumstance secularism along with the other bases support a
separationist approach (which will still have to be balanced with the other
religion clause principles). Yet keeping religious voices and views out of
public debate or preventing religious expression in a public forum disfa-
vors religion in the same way that government displays of religious sym-
bols would facilitate religion—by skewing the expression of religious
ideas via government largesse or negativity.75 This result might be sup-
ported by strict separation relying primarily on secularization grounds.

Religious equality is a useful basis for separationism, and it is pretty
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clear that equality concerns underlay the Court’s early separationist deci-
sions.76 Conversely, secularization by itself is not terribly helpful in sup-
porting separationism unless one wants to support strict separationism. It
may, however, retain some potential when considered with the other bases
the Court seems to have been using in the separationist decisions. For now
it is enough to say that religious pluralism, concerns over divisiveness, re-
ligious equality, and secularization all factored into the Court’s early sepa-
rationist decisions, even if the illusion of historical truth was used to jus-
tify the decisions.

One other factor that some have argued motivated the Court is anti-
Catholicism.77 The more accurate statement may be that anti-Catholicism
most likely was a motivating factor for some of the justices.78 It is possible
that this is true at least in the decisions between Everson and Engel, but
Engel and Abington (the school prayer cases) do not evince a strong anti-
Catholic motivation, nor does Zorach.79 Suffice it to say that to the extent
that anti-Catholicism motivated any of the justices in these cases, such a
reason is not a valid basis for separationism, and the doctrine must stand
or fall on the other bases. Of all of the bases that seem to underlay the
Court’s early separationist decisions, anti-Catholicism is the lone one that
is per se invalid. Some will argue that whether it is per se invalid as a basis
for separation today is irrelevant because it may have influenced the jus-
tices’ thinking on other issues.80 This may be true—at least among the jus-
tices who harbored anti-Catholic sentiments—but the other bases may
have motivated them with or without anti-Catholic sentiments. The key is
whether the other bases can stand or fall on their own. Of course, even
though separation may be defined and used as a valid mode of religion
clause interpretation, it is still part of an ebb and flow with other princi-
ples of religion clause interpretation.

3. Protecting the State from Religion and Religion from the State:
The Wall, the Garden and the Wilderness

According to the Court, the primary basis for supporting the wall of
separation was the Jeffersonian notion that the wall protects government
from religious influences. The Court used Jefferson’s and Madison’s writ-
ings, as well as some other historical arguments, to stake out its originalist
claim for separation.81 As pointed out above, while some of this history
seems accurate, there is also a counterhistory, and certainly not all the
framers and ratifiers of the Constitution shared Jefferson’s vision.82 The
beauty to the approach taken here is that the best the counterhistory can
do is offset the separationist history. It cannot supplant it because the sep-
arationist history counters it back. The reality is that we do not know
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what the bulk of the framers and ratifiers thought about separation, and
certainly not in the contexts that we speak of today.

If one were to resurrect Jefferson and ask what he thought about
prayer at public school football games or the display of Nativity scenes on
public property, one might envision a response along these lines: “There
are public schools? That is wonderful. Ben Rush and I had always hoped
one day that might happen. And you say they are all around the nation?
This is great. Our youth will be educated and make the nation stronger.
What’s this football you speak of and why do people want to pray for it?
And why would someone want to display a Nativity scene on public prop-
erty? Isn’t the Nativity scene mostly a Catholic symbol? I would think
many would object to such a symbol being displayed by government. I am
not sure about the constitutionality of such things, but could you please
explain how the First Amendment applies to the states? A few of us
wanted such a result, but James warned us it wouldn’t work at the consti-
tutional convention because John [Adams] and his ilk like their state es-
tablishments. What’s this frozen yogurt I keep seeing people eating? It
looks interesting . . .”

The point is, from a hard originalist perspective neither Jefferson’s
wall nor some accommodationists’ rejection of separation can be proven.
There were simply too many framers and ratifiers, and many may have
had multiple feelings about such issues. Moreover, few of them would
have foreseen the scope of government activities, the breadth of the na-
tion, or the religious diversity we have today. This does not mean that the
belief in protecting government from religion is invalid. It simply means
that it must be justified on grounds other than hard originalism. One of
those grounds, pragmatic concerns in a diverse society, will be addressed
in the next subsection. The others will be discussed here along with the
concept of protecting religion from the corrupting influence of secular
government.

The first argument one might use to support the notion that govern-
ment should be protected from religion is the concept of soft original-
ism.83 We do know that some framers, such as Jefferson, were suspicious
of religion’s influence on government.84 We also know that many fram-
ers were concerned about the confluence of religion with governmental
power based on recent European history; although we have no way to
find out what this meant to the bulk of the framers and ratifiers.85 Signifi-
cantly, we do know that at least when it came to the federal government,
many framers had a broad concern about the commingling of the national
government and a church because of their experiences with the commin-
gling of church and Crown in England.86 Whether this could be readily
transferable to the states is more a question of the methods and meaning
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of incorporation and is beyond the scope of this chapter. The key is that
many framers shared a broad concern about the national government be-
ing too closely affiliated with religion.87 From a soft originalist perspective
this may be a gloss that is helpful in supporting the notion that one basis
for separation is protecting the government from religion.88 It is certainly
not decisive, and plainly any such concern at the time of the framers
would have been primarily in regard to the national government, but the
broader concern could be extrapolated for today’s circumstances.89 This
issue is further addressed below in the discussion on protecting religion
from the state.

The next argument one may use to support this proposition has already
been raised in this chapter, namely, concerns over religious pluralism and
divisiveness. If government is too closely affiliated with any one religion
or religion generally in such a pluralistic society filled with believers in
many faiths and those who believe in no faith or no deity, there is a risk of
religious conflict to gain the largesse or approval of government. This may
be particularly acute at times when the government-funded pie is at its
smallest.90 Moreover, at the local level too close a relationship between
church and state may lead to a form of religious gerrymandering because
people may be afraid to send their children to schools that openly pro-
mote alien faiths for fear that the indicia of the state may influence the
children’s religious views or that the children’s classmates may persecute
them.91 These concerns combined with the soft originalist arguments
make protecting the state from religion a viable concern underlying sepa-
ration, although as will be seen, the strongest arguments in this regard are
pragmatic.

A related concern is protecting religion from government. Perhaps the
most famous metaphor for this is Roger Williams’s garden and wilder-
ness.92 Williams likened religion to a beautiful garden and the secular
state and secular world to the wilderness, and warned that lest there be a
strong hedge wall to protect the garden, the wilderness might overgrow
it.93 The idea of course is that government can have a corrupting influence
on religion. Today, in response to the increase in charitable choice and the
school voucher movement, we see legal arguments based in Williams’s
reasoning. There frequently are strings attached to government funding,
and religious entities may be forced or induced to compromise their reli-
gious values in order to take the biggest (or any) share of the government-
funded—and government-regulated—pie.94

The reality is that most of the framers were completely unaware of Wil-
liams’s writings on this subject, and those writings have primarily become
relevant to the debate in the twentieth century. Still, as noted earlier, when
Tocqueville toured the United States, he heard similar sentiments from a
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number of people, and certainly some of the framers may have held such
views.95 Of course, there is no way to poll them to demonstrate that a
hard originalist approach on this issue could be supported, so we must
look to the soft originalist concerns mentioned above, and it is at least
plausible that the concern about the church influencing the state may have
also been connected to fears of the state corrupting the church. One of the
best soft originalist arguments to this effect is often used by antisepara-
tionists. The framers at a broad level did seem quite concerned about the
national government interfering with and influencing state establishments
—that is, protecting state-established religion from national government
influence.96 After incorporation, this argument could be extrapolated to
state and local government as well. Thus, unless one rejects incorporation,
this argument can be turned on its head to support separation in the man-
ner that Roger Williams suggested.

Additionally, arguments based on religious pluralism and divisiveness
are useful here. If government plays favorites among religions or induces
religious entities to take advantage of government funding or other sup-
port, there is a risk that some religions will be favored over others and
that religious divisiveness will be fostered.97 Moreover, religious gerry-
mandering might result at the state or local level as government entities
favoring one sect or religion alienate those of other faiths.98 This mixing
of G-d and Caesar may violate some of the tenets of the very faiths en-
gaged in the governmental favoritism99

4. Pragmatism

In the end, it seems that the early separationist decisions may have had
a strong pragmatic component hiding underneath originalist and neutral-
ity claims. All of the above justifications for separation (except hard origi-
nalism and neutrality) have a basis with or without pragmatic concerns,
but the combination of these justifications as applied to an increasingly
pluralistic and mobile society in which government has become pervasive
suggests that pragmatic concerns may have driven the Court. Addition-
ally, the legal realist leanings of some of the justices also suggest a prag-
matic concern about the effects of state action in the religion context.100

In fact, pragmatic concerns may underlie most religion clause jurispru-
dence from the early cases to the present cases. This is bolstered by the
dramatic reality set forth in this book that both of the major interpretive
methods used by almost every Court to address religion clause issues over
the years from the Stone and Vinson Courts to the Burger and Rehnquist
Courts—originalism and neutrality—are basically nothing more than illu-
sions masking other interpretive methodologies and preconceptions. This
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certainly may explain the shifting jurisprudence in religion clause deci-
sions as different justices with different preconceptions and pragmatic
concerns face new and old issues alike. As we saw in chapter 1 Justice
Jackson once captured this quagmire in a now famous statement regard-
ing Establishment Clause interpretation in tough cases. In his concurring
opinion in the McCollum case, Justice Jackson wrote:

It is idle to pretend that this task is one for which we can find in the Con-
stitution one word to help us as judges to decide where the secular ends
and the sectarian begins in education. Nor can we find guidance in any
other legal source. It is a matter on which we can find no law but our own
prepossessions. . . .”101

Justice Jackson suggests in the remainder of the excerpt that judicial re-
straint or perhaps the passive virtues might have a role in limiting how
much “business of the sort” the Court is faced with, although he is not ex-
plicit about this.102

Many scholars and judges have an uneasy response when the subject
of pragmatism comes up. First, there are problems of definition. Richard
Rorty’s view of pragmatism is quite different from Judge Richard Pos-
ner’s.103 I make no pretense to having any great background in the niceties
of various theories of pragmatism. I am using the term in a much less the-
oretical way and really as a corollary to the theory I do rely on, nonfoun-
dationalism, and specifically a descriptive brand of philosophical herme-
neutics.104 Thus, when I argue that the Court’s decisions have most likely
relied on pragmatic concerns masked by the justifications of originalism
and neutrality, I mean simply what Justice Jackson suggested. Sometimes
neither the text nor the history of a constitutional provision provides the
clarity needed to interpret that provision in light of the facts presented. In
such circumstances, one may have little to go on but one’s own preposses-
sions.105

Significantly, contrary to popular belief, this is a warning against unre-
strained activism. Justice Jackson’s statement is not a call for unrestrained
judicial subjectivism. Rather, it is a warning that in such situations one
ought to be careful to think through one’s own preconceptions and any
factors that may help restrain interpretative presumptions.106 Without di-
rect guidance from text or history, we must consider what modes of inter-
pretation are valid in a given context (the subject of chapter 9) and within
a given interpretive framework (the subject of this and the next chapter).

Thus, in the context Justice Jackson primarily refers to, namely, the
text and history of the Constitution, judges may be left to choose be-
tween competing conceptions based on often unstated preconceptions and
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principles. In slight contradiction to Justice Jackson’s statement, however,
there may be legal guidance. That guidance may come from soft original-
ism, stare decisis, and a balance of other social and legal factors, such as
those discussed in the previous three sections of this chapter. Engaging in
this balance when none of the factors can be shown to offer firm guidance
may lead to a pragmatic choice based on legal and social facts, but a re-
strained pragmatic choice.

C. Conclusion

The Court has made unstated choices for years in the religion clause con-
text, but because it has chosen to do so behind the illusion of original in-
tent and neutrality, it is hard to pin down how the Court balances the var-
ious factors it mentions in its decisions (or ones it may have relied on but
did not mention). If the Court had openly confronted the “real” bases for
its decisions in the early separationist cases, separation would have stood
on stronger footing in the long run because later Courts would have had
to confront and reject these bases head-on without the ability to discredit
them by discrediting the illusion of neutrality or original intent. Balancing
all the factors, from a pragmatic perspective or not, separationism makes
a great deal of sense, especially when it is simply one of several modes of
religion clause interpretation to be balanced in the ebb and flow of reli-
gion clause principles. Of course, the separation suggested in this chapter
is not strict separation, but rather separation designed to minimize gov-
ernment’s ability to play favorites among religions, facilitate or discourage
religious pluralism, facilitate religious divisiveness or battles over the gov-
ernmental aid pie, or interfere with the workings of religion or religious
entities. Most of these factors are supported by soft originalist arguments
and social reality, but they cannot be clearly justified in concrete situations
based on hard originalist arguments. As a practical matter, pragmatic con-
cerns may play an important role in how judges use these factors, but it
should be clear that such pragmatic concerns may serve to restrain inter-
pretation rather than leading to purely unrestrained interpretation.
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Accommodationism

As with separationism, accommodationism raises questions of
definition because it is not a single concept, but rather a group of con-
cepts. The “easiest” context for accommodationist arguments is the Free
Exercise Clause area, but such arguments also may have application in the
Establishment Clause area under the ebb and flow of religion clause prin-
ciples. What is accommodationism, and how can it function as a principle
of religion clause interpretation?

At its base, accommodationism suggests that religion, religious individ-
uals, and/or religious entities may be accommodated by government in re-
gard to such things as free exercise rights, access to government programs
and facilities, and religious expression. Just what should be accommo-
dated, how, and how much, however, are harder questions, and just as
there is no one separationist perspective on all issues, there is no one ac-
commodationist perspective. At one end of the accommodationist spec-
trum are the nonpreferentialists who believe government should be able to
facilitate and promote religion generally so long as it does not engage in
sectarian favoritism.1 Some prominent figures such as Justice Scalia would
even allow the latter in the context of promoting monotheism over other
religious views.2 At the other end of the spectrum are what I will call the
“free exercise accommodationists.” Free exercise accommodationists are
generally more separationist in the establishment context, but support ac-
commodating religion through exemptions to generally applicable laws
under the Free Exercise Clause.3

There are also religious voluntarists who are frequently accommoda-
tionist in approach. While they believe that government should not thrust
religion onto people, government also should not inhibit citizens’ ability
to take part in public life or programs based on religion.4 Additionally,
there are what I will term “mild accommodationists.” Mild accommoda-
tionists support equal access to public and limited public forums for reli-
gious entities, equal access to some governmental programs, and strong
free exercise rights.5 Some balance accommodationist and separationist
approaches in an often contextual and unstated ebb and flow of princi-
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ples, much as I suggest in this book.6 There are also pragmatic accommo-
dationists who  share much in common with pragmatic separationists and
sometimes overlap with the latter group.7 These are just rough groupings
of various accommodationist perspectives, and it should be understood
that as is true with separationism, there is great diversity within each per-
spective and also between perspectives. Also, like separationists, accom-
modationists may rely on other principles in addressing religion clause
issues.

Separation and accommodation are often perceived as antithetical, or
at the very least not highly complementary. This may be true for the ex-
treme forms of both, but in reality these principles need not be in conflict
with each other. The key is to take a contextual approach such as the one
suggested in chapters 9 and 10 and/or like Douglas Laycock’s substantive
principle discussed in chapter 2. Thus, in some contexts separationism
may be more relevant than accommodationism and vice versa. An obvi-
ous means to see this possibility is to contrast the role of accommodation-
ism under the two religion clauses. It has a role under both clauses, but it
seems an especially relevant principle in the Free Exercise Clause context.
Therefore, we will explore the principle under the Free Exercise Clause
and then under the Establishment Clause.

A. The Free Exercise Clause

Most, but certainly not all, accommodationists support broad free exer-
cise rights.8 This seems a natural extension of a core accommodationist
concern, namely, minimizing government interference with religious belief
and practice through government accommodation of believers.9 On free
exercise issues accommodationists have strong company from many sepa-
rationists and others.10 Moreover, the principles of religious liberty and
religious equality overlap with accommodation nicely here, especially reli-
gious liberty.11

The primary issue of relevance is the question of providing exemptions
to generally applicable laws. The question of affirmative religious discrim-
ination is not really a question of accommodation, but rather one of sheer
government discrimination against a religion or religions.12 One need not
accommodate religion to prevent discrimination; one must instead stop
and remedy the discrimination. Exemptions, however, directly implicate
questions about the nature and boundaries of religious accommodation.

From most accommodationist perspectives religious exemptions should
be granted from laws that interfere with religious practices because those
laws place a burden on religion. Government may be able to deny an ex-
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emption, but only if it meets the appropriate standard, usually the com-
pelling interest test.13 That test requires government to accommodate reli-
gious exercise, but not if doing so is overbalanced by a government inter-
est of the highest order and there are no other practical means to achieve
that interest without interfering with the religious exercise in question.14

Many who do not consider themselves “accommodationists” also take
this position, but regardless of their views on other issues, this is essen-
tially an accommodationist position. In fact, a strong argument can be
made that the Free Exercise Clause is itself an accommodationist provi-
sion, and thus it is not at all hypocritical to promote accommodation un-
der that clause but not the Establishment Clause.15 This may lead to a
game of rock, paper, scissors when the two clauses seem to collide, but
that is only so if one views each or both clauses through the narrow lens
of a specific principle or principles. The ebb and flow of principles argued
for in this book would allow accommodationism and separationism to
coexist under the religion clauses based on the relevant context to which
those clauses are being applied.

Still, accommodationism must be justified by more than the assertion
that it makes sense in the Free Exercise Clause context. Originalist argu-
ments have been made to support this approach, but while there is some
evidence that some framers would have supported religious accommoda-
tion even under laws of general applicability,16 others expressed a fear
that if such were the case, each person would become a law unto him-
self.17 Moreover, it is unclear whether the framers would have supported
exemptions for the vast array of religions in the United States today. This
increased pluralism may have made exemptions more appealing or less so.
There is no way to be sure.

Soft originalism may be useful here because we do know that the fram-
ers agreed at a broad level that liberty of conscience and religious freedom
mattered,18 even if they disagreed over the definition of that liberty and
freedom and their application to real-world circumstances.19 One can ex-
trapolate from this a broad view that religious freedom should be pro-
tected against government encroachment when practicable, but to get an
answer to the exemption question we must look beyond soft originalism.20

Concerns about religious freedom girded, but not completely reliant
upon, soft originalism are relevant to the debate over exemptions. Textu-
alism may also lend some support here, but while the text may be a bit
less vague than the Establishment Clause, the text hardly answers the ex-
emption question by itself.21 Navigating religious pluralism and treating
diverse religions the same vis-à-vis government regulation are also rele-
vant concerns. Finally, pragmatic concerns are relevant to this analysis.
Each of these will be discussed below.
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1. Free Exercise, Religious Freedom, and Religious Liberty

Judge and Professor Michael McConnell has strenuously argued that
religious liberty concerns embodied in the Free Exercise Clause require
accommodation of religious practices that may conflict with generally ap-
plicable laws.22 He acknowledges that even under the compelling interest
test the Court rarely protected religious liberty in an adequate fashion,23

but implies that an approach based on accommodation of religious prac-
tices would help to increase religious liberty.24 In a nutshell, he argues that
religious liberty and religious accommodation go hand in hand, at least
in the free exercise context. He is not alone in this assertion.25 Moreover,
he is joined by many scholars who assert that religious liberty demands
exemptions, but who do not directly speak in the language of accommo-
dation.26

It makes sense to link religious accommodation with religious liberty in
the Free Exercise Clause context because both principles seem naturally
relevant to free exercise questions.27 But as Justice Scalia argued in Em-
ployment Division v. Smith,28 providing exemptions to generally applica-
ble laws may not be a necessary predicate for religious liberty. Justice
Scalia argues that liberty of belief is absolutely protected, but accommo-
dation through exemptions to protect religious practices that run afoul of
generally applicable laws is not required under the Free Exercise Clause
(although it is allowed).29 This reasoning is much criticized, and rightly
so, but it may provide a means to explore just how much religious liberty
concepts and accommodationism inherently overlap. As noted in chapter
4, religious liberty is a relatively malleable concept, and while some con-
ceptions of it, including that advocated in this book, are consistent with
mandatory exemptions, not all conceptions of it are.

As Justice Scalia acknowledges, his view of religious liberty will pri-
marily promote accommodation only for those whose religious needs are
considered in the legislative process (usually more dominant faiths) or
those powerful or intrepid enough to be granted exemptions through state
or political judicial processes.30 Many have argued this is inconsistent
with religious liberty.31 The critics would appear to be correct if one views
liberty from the perspective of the real-world impact of state action. From
that perspective Justice Scalia asked the “general applicability” question
from the wrong perspective. He asked the question from outside the Free
Exercise framework, while many critics ask it from within that frame-
work—is this law generally applicable as it applies to religious practi-
tioners? Given that the cases involved are free exercise cases and that for-
mal neutrality is a baseless concept, the latter question seems better, but
the key is that in the ebb and flow of religion clause principles Justice
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Scalia’s answer works poorly if accommodation is a valid principle of reli-
gion clause interpretation because accommodation may limit the concep-
tions of liberty applicable in a given context.

As I have written elsewhere, I like the lofty concept of religious lib-
erty.32 It sounds good. But then again, it is my concept of religious liberty
that I like, and I doubt that Justice Scalia shares my concept of religious
liberty. Yet I have no means to prove that my view of religious liberty is
any more correct than his view from within the religious liberty principle
because both views promote liberty to an extent. I can argue based on
other principles that his view of religious liberty is wrong, but I cannot
prove that it is any less or any more religious liberty than my view with-
out some ultimate conception of religious liberty or perhaps an absolutely
decisive historical record, which does not exist. For present purposes it
should be enough to note that many concepts of religious liberty work
well within an accommodationist framework, but that religious accom-
modation can stand on its own even without the bulwark of religious lib-
erty to support it. Yet in the ebb and flow of religion clause principles, ac-
commodation can help define and apply the liberty principle in certain
contexts and vice versa.

There is no doubt that an accommodationist perspective in the Free
Exercise Clause context may expand the view of religious liberty and pro-
vide maximum liberty for the maximum number of believers regardless
of faith. This does not justify accommodation by itself, but it acknowl-
edges at least that accommodation is consistent with the liberty principle.
This will play out further in chapters 9 and 10. In this chapter, however,
we can view the connection between religious liberty and accommoda-
tion, along with the other concepts that support accommodation in the
free exercise context, in a manner that reinforces accommodation and
helps us define it.

2. Free Exercise and Textualism

The religion clauses read as follows: “Congress shall make no law re-
specting an establishment of religion, or prohibiting the free exercise
thereof. . . .” While some have made textual arguments for interpreting
the Establishment Clause,33 most scholars and many judges agree that at
best that clause provides some clues as to its meaning in the variety of
situations to which it has been applied.34 Similar arguments have been
made for and against textual approaches to the Free Exercise Clause.35

The text of the Free Exercise Clause may be useful, however, in determin-
ing whether the clause supports accommodation of religion.

It is certainly not clear or decisive, but as some scholars have noted,

Accommodationism 91



“exercise” of religion implies more than simply belief.36 The question
must still be raised whether failure to grant an exemption to a generally
applicable law “prohibits” free exercise and how broad a scope that term
should have,37 but the text certainly lends support to the notion that gov-
ernment should not affirmatively interfere with or coerce individuals to
act in a manner that goes against their religious beliefs (or aggressively
foster citizens to reject their own beliefs or accept alien beliefs).38 This
suggests that government should engage in some level of accommodation,
but just what that level is remains open to interpretation.

Folks have long tried to read greater detail into the text of the religion
clauses than is plausibly there.39 When they do so, they are really inter-
preting the text based on their preconceptions and the principles they
may already believe underlie that text.40 Yet the text of the Free Exercise
Clause suggests that accommodation is at least consistent with the First
Amendment, just as the Establishment Clause suggests that some level of
separation is consistent with the First Amendment.41 In the end, however,
the text cannot demonstrate the degree of accommodation and even less
so the degree of separation.42 For now, however, we can say that there is
some level of textual support for accommodation, albeit vague support.
The other bases for accommodation help to solidify its meaning.

3. Free Exercise, Religious Pluralism, and Religious Equality

Accommodation in the free exercise realm also accounts for the impact
that laws may have on various groups in a religiously pluralistic society in
a manner that will tend to minimize the disparate effects of generally ap-
plicable laws on less dominant religions. Of course, Justice Scalia’s argu-
ment against mandatory accommodation might counter that it is precisely
this religious pluralism that makes mandatory exemptions so problem-
atic because there may eventually be a patchwork of religious exemptions
from almost every law, making it hard to enforce these laws.43 As a prac-
tical matter the evidence goes against this view, because both before and
after (under state Religious Freedom Restoration Acts [RFRAs] and con-
stitutions) Smith there have been few problems with enforcement of laws
because of mandatory exemptions.44 This is as true in the states that strin-
gently enforce the compelling interest test as it was under the post-Yoder
federal regime where that test was barely enforced outside the unemploy-
ment compensation area.45 Moreover, even the most ardent supporters of
mandatory exemptions would allow government some leeway when a
truly compelling interest is involved and there are no practical means to
meet that interest while granting a religious exemption.46 This book is less
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concerned with the nature of the test in this context than it is with the
principles used to apply it because as the post-Yoder cases demonstrate,
even a stringent test is of little use if the principles underlying its applica-
tion are underexplored.47

So how should religious pluralism play into the discussion of accom-
modation? Rebutting Justice Scalia’s view of the issue does little more
than suggest that accommodating religious pluralism will not necessarily
lead to legal mayhem. It does not answer how, if at all, religious pluralism
should connect with accommodation or how it may affect the meaning of
religious accommodation. As was explained in chapter 5, Professors Steve
Shiffrin and Alan Brownstein argue that the principle of religious equality
supports free exercise exemptions precisely because of the religious diver-
sity in our society and the fact that the failure to exempt would place
many religious minorities at a disadvantage when their religious liberty is
threatened by laws of general applicability.48

Similarly, Professors Eisgruber and Sager argue that under the principle
of “equal regard,” free exercise exemptions would often be mandated, but
they are a bit less committal on a broad rule in this regard.49 Of course,
they would also reject the liberty-based arguments for accommodation
because they may lead to the problematic concept of unimpaired flour-
ishing.50 Still, they would support some degree of religious accommoda-
tion when the principle of equal regard requires such accommodation.51

Brownstein and Shiffrin base their support for free exercise accommoda-
tion in both equality and liberty concerns,52 while Eisgruber and Sager do
so solely under the principle of equality. The key for present purposes is
that all four recognize the relevance of religious equality and religious plu-
ralism to the accommodation question under the Free Exercise Clause.

In a pluralistic society such as ours it is problematic when basic free-
doms are allocated or protected in an unequal fashion.53 This, of course,
begs the question of whether leaving exemptions to the political process
fails to protect various religious individuals and groups equally and
whether failure to exempt means such basic freedoms are not being
equally protected. This is relevant to the way in which we view questions
under the religion clauses. If one looks to the real-world effects of govern-
ment action, as suggested in this book, it would seem that mandatory ex-
emptions would be necessary to protect various religions in a pluralistic
society because the political process will not adequately protect many reli-
gions.54 Under this view you take the world as you found it and look at
the effects of government action in society as it really exists.55 Justice
Scalia’s approach is representative of a more formalistic view of the ques-
tion that connects with formal neutrality.56 It looks at laws on their face
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to see whether religious distinctions are drawn, and if not, presumes those
laws are neutral and any disparate—even greatly disparate—impact they
have on religious practice is not of constitutional importance.57

For the reasons discussed in chapter 2, the approach advocated in this
book rejects neutrality, and especially formal neutrality, as a valid princi-
ple of religion clause interpretation. It is also worth noting that in a dis-
cussion well worth reading, but beyond the scope of this chapter, Alan
Brownstein explains why disparate impact in the free exercise context
should require exemptions despite the fact that such impact is not recog-
nized as actionable in the equal protection context.58 He focuses heavily
on the fact that race and religion may function differently in the disparate
impact context.59

The failure to accommodate in some cases may lead to real-world ef-
fects that deny religious individuals the ability to practice their religion or
that put them to the choice of engaging in religious practices or losing
significant opportunities that would otherwise exist.60 Moreover, domi-
nant religious groups will rarely have to deal with such choices because
they will generally be considered in the legislative process and will likely
have an easier time getting exemptions after the fact.61 Thus, religious
pluralism would seem to support accommodationism in the Free Exercise
Clause context because failure to accommodate would create equality
concerns as well as concerns about religious liberty or, more specifi-
cally, equal liberty—the ability to freely practice one’s faith regardless of
whether one is a member of a dominant faith in a given locale.

4. Free Exercise and Pragmatism

Unlike in the separationist context where pragmatic concerns suggest
some level of separation may help navigate religious diversity in a society
where government activity is pervasive, pragmatic concerns by themselves
point in both directions when it comes to free exercise exemptions. On the
one hand, it makes sense to accommodate diverse religions in a diverse
society to the greatest extent possible because this would lead to effects
that promote strong free exercise protections. On the other hand, one
might argue, as Justice Scalia did for the Smith majority, that religious di-
versity militates against mandatory accommodation because the results
would be potentially devastating to an orderly society.62 As was explained
above, however, the facts do not seem to back up this slippery slope to-
ward anarchy.

The best that can be said from a pragmatic point of view is that prag-
matic concerns may support strong free exercise accommodation in a di-
verse society assuming there are other good reasons for doing so—per-
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haps liberty and equality concerns. It is also possible to argue against such
accommodation from a pragmatic perspective, but if one looks at the ef-
fects on the ground, as it were, this argument seems weaker than the for-
mer. In the end pragmatism can lend mild support to free exercise accom-
modation, but other bases are necessary to undergird accommodation.

It seems that religious liberty, religious pluralism, religious equality,
and soft originalist concerns are the strongest bases for accommodation-
ism in the Free Exercise Clause context. Accommodationism also gains
some mild support from textual and pragmatic concerns. Given that reli-
gious accommodation would seem to further both liberty and equality
concerns, and that both those principles play a role in the ebb and flow of
religion clause principles, it would seem that accommodation, which can
be more narrowly defined and more usefully applied, is a solid mode of
Free Exercise Clause interpretation. Moreover, at least in the free exer-
cise context it need not conflict with separationism unless one advocates
strict separation in the free exercise as well as the establishment context.63

Many separationists do not advocate such a result.64

B. The Establishment Clause

Under the Establishment Clause, accommodationism raises a number of
important questions. It is here where accommodationist approaches may
conflict the most with separationism.65 It is also here where the nonprefer-
entialist brand of accommodationism lurks, either directly or through the
guise of formal neutrality, as will be explained below.66 Still, accommo-
dationism and separationism may be able to coexist peacefully in some
Establishment Clause situations such as equal access and moment of si-
lence cases. In other areas the ebb and flow of principles as affected by the
context of the relevant cases will determine whether accommodationism
should play any significant role in the analysis. More on that in chapters 9
and 10. For now it is important to discuss when, why, and how accommo-
dationism may play a role in Establishment Clause analysis. As will be
seen, with a few exceptions it is a concept that fits better under the Free
Exercise Clause, but it may also have some relevance to the Establishment
Clause.

1. Equal Access and Moment of Silence Laws: 
Accommodationism’s Establishment Clause Homes

Equal access cases involve access by religious groups or individuals to
government property or facilities that are open to other groups on a
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nondiscriminatory basis.67 The most common example of this is equal ac-
cess to school facilities, and there have been a number of cases.68 The gen-
eral rule is that when the government creates a public forum or limited
public forum, religious or other groups may not be excluded from that fo-
rum based on religious content or viewpoints.69 In the school context this
means that if a school lets non-curriculum-related groups meet during
noninstructional time, it cannot deny equal access to its facilities to reli-
gious groups.70 The only way to overcome this presumption is where gov-
ernment can show that its regulation is narrowly tailored to serve a com-
pelling governmental interest.71

The Supreme Court has held that there is no Establishment Clause in-
terest in denying a religious group access to a limited public forum be-
cause government would not be responsible for any religious activity and
denying access would put religious entities at a disadvantage in what is
otherwise an open forum.72 This constitutional analysis is also supported
by the federal Equal Access Act, which requires equal access in the types
of situations described above in all public secondary schools.73 The act
uses slightly different language than the constitutional cases, and it pro-
vides more detail regarding the proper role of school officials and so
forth.74 Recently, however, the Court has held that equal access is man-
dated even for an avowedly proselytizing group aimed at the elementary
school level, so the constitutional doctrine is in many ways broader than
the Equal Access Act.75

The key to analyzing accommodation in the equal access doctrine is to
understand that the doctrine is primarily based in free speech analysis, not
religion clause analysis. However, when the Court holds that the Estab-
lishment Clause is not a bar to such religious activity on government—
and especially school—property, strict separationism is clearly checked.
It is not necessary to view this as inherently accommodationist because it
is easy enough to argue that it is just a basic application of free speech
doctrine and “accommodating” religion is not the issue, but rather the is-
sue is concern over content or viewpoint discrimination.76 This is a sensi-
ble enough way to view the doctrine. Those of us who support equal ac-
cess do not necessarily view it through an accommodationist lens, and in
fact many separationists support equal access.77 Where this becomes more
of an issue, and where a lot of the consensus about equal access begins to
fall apart, is in cases like Good News Club v. Milford Central School.78

What happens when a group that is designed to proselytize and influ-
ence young children seeks access to an elementary school (or a building
housing one) shortly after the school day ends or before it begins? Does
the government now have a valid enough Establishment Clause interest
to prohibit the group from meeting or require it to meet at a time more
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remote from regular instructional hours? Also, what may the school do
about distribution or posting of the group’s literature or meeting notices
where other groups have the ability to distribute literature or post no-
tices? In Good News Club the Court answered the first two questions as
follows: Religious clubs can meet on the same terms and the same times as
other non-curriculum-related groups even in elementary schools and even
if they are focused on evangelizing.79 Moreover, there is no valid Estab-
lishment Clause argument to deny equal access because in a limited public
forum the conduct is not attributable to government.80 The implicit an-
swer to the third question is that equal access means equal access and that
religious clubs may use the same channels of communication as other
non-curriculum-related groups, although the Court never explicitly ad-
dresses this issue, which was not before it. Lower courts, however, have
answered this question in the way just suggested.81

Several justices, including Justices O’Connor and Breyer, who joined
the majority and concurred in Good News Club, respectively, have sug-
gested that there may be circumstances where endorsement of religion can
occur even in a limited public forum, and thus there may be situations
where there is a valid Establishment Clause interest to prevent equal ac-
cess.82 Justices Stevens, Souter, and Ginsburg believed that the situation in
Good News Club was just such a situation.83 While the arguments against
equal access are stronger in Good News Club given the age of the stu-
dents and the nature of the religious group, the Court seems inclined not
to explore such real-world distinctions when a public forum or limited
public forum is present.84 The fact that the Court barely explored these
concerns in Good News Club is evidence that while the Court has ac-
knowledged that Establishment Clause concerns may provide a compel-
ling governmental interest in some access cases,85 this is little more than
lip service, because if there ever were such an interest, it would have been
in Good News Club.86

What does all this have to do with accommodation? The answer is that
this formalistic solicitousness for religious groups in equal access cases
can be seen as a form of religious accommodation for religious viewpoints
in the marketplace of ideas.87 The argument need not be couched in ac-
commodationist terms, but the formalistic mechanisms used in these cases
may signal a willingness to accommodate religious speech even in the face
of potentially strong Establishment Clause concerns. While I do not sup-
port the formalistic approach because there may be some cases where the
facts on the ground support an even stronger Establishment Clause issue
than that in Good News Club, I do support the accommodation or pro-
tection, depending on how you view it, of religious perspectives in public
forums and limited public forums.88 The doctrinal reasons for this will be

Accommodationism 97



discussed in greater detail in  chapter 10. The reason for supporting it in
the ebb and flow of religion clause principles, as will be further discussed
in chapter 9, is the combination of accommodationist and equality-based
concerns that preclude placing religion at a disadvantage in the expressive
context. The limitation of this argument to the expressive context also
suggests, and correctly so, that accommodation takes a stronger place in
the ebb and flow because of the free speech (and equality) concerns.89

Moment of silence laws are another area where accommodationism
may play a valuable role in the religion clause context and for reasons
similar to those discussed in the equal access area. Barring a purposeful
attempt to promote religion through a moment of silence law as the Ala-
bama legislature did in Wallace v. Jaffree,90 or application of such laws in
a manner that favors religion,91 these laws are generally constitutional
even if they mention prayer among the options for silent reflection.92 The
question is why?

At one level this makes perfect sense because these laws do not gener-
ally take a position on religion and leave it to the individual children what
to reflect upon during the moment of silence.93 Students may think about
the school day, a party over the weekend, a TV  show, or the state of the
world, or they may silently pray.94 There is no outright religious favorit-
ism, and the moment of silence constitutes a sort of short limited public
forum for silent expression by students.95 As a practical matter, moment
of silence laws may function to accommodate students who want to si-
lently pray without placing the imprimatur of the school on the prayer.

Moment of silence laws—to the extent they allow students to silently
pray—seem a good compromise between separationist and accommoda-
tionist concerns in a religiously diverse society with a large population of
devout believers. These laws are certainly not a panacea from either per-
spective. Some believers would prefer to pray collectively, and thus the in-
dividual silent prayer may not be enough.96 Others may need to pray in a
group, such as the Jewish minyan (ten or more men or men and women,
depending on the tradition).97 Yet here, too, there is balance because both
concerns can be accommodated. The believers who want to worship to-
gether may do so outside of instructional time under an equal access pol-
icy, and schools can and do accommodate ritual concerns through a vari-
ety of accommodation methods, including making a nonpublic area avail-
able for Jewish or Muslim prayer services, which are required to be held
three times a day and five times a day, respectively (obviously only the
morning through afternoon services would be relevant).98 Of course,
schools are not required to do this under the Free Exercise Clause as
things currently stand,99 but to the extent they do, such accommodation
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could be consistent with the Establishment Clause as long as there is no
favoritism.

Moment of silence laws are a means to accommodate religion in a
manner that minimizes separationist concerns because religion is not the
primary focus of such laws. If religion were the primary focus or purpose,
the law would be unconstitutional.100 Like equal access, moment of si-
lence laws are a means to balance separationist concerns with the reality
that many students are religious and are essentially captive during the
school day. These laws allow religious students the opportunity to connect
with their faith during (moments of silence) or shortly before or after their
school day (equal access) without fostering government support for reli-
gion or a particular religion.101

2. Vouchers, Aid, and Nonpreferentialism: 
Separation Versus Accommodation

As explained in chapter 2, arguments for government-sponsored finan-
cial and other support for religious entities can be characterized in accom-
modationist terms. For example, those who advocate tuition vouchers can
argue that religious families who do not feel the public schools are an ap-
propriate venue for their children’s education must pay property taxes to
support the public schools and private school tuition. Therefore, tuition
vouchers may be a means of accommodating religion. Of course, the Zel-
man Court did not explicitly make this argument in accommodationist
terms, relying instead on the concept of formal neutrality.102 Had the
Court relied on accommodationism rather than neutrality, it would have
had to balance the accommodationist principle against equality and sep-
aration concerns regarding the real-world effects of the program. By hid-
ing behind the illusion of neutrality the Court avoided this challenging
task.103 Perhaps the reason for this—other than a misguided reliance on
neutrality—was that under the facts in Zelman it would have been hard
to overcome the strong separationist concerns and the unequal effects of
the program.104 Thus, the accommodationist argument, which might be
successfully balanced with separationist concerns in other aid cases,105

would not have been up to the task. The illusion of formal neutrality per-
mits far more, at least as the Court has used it.

In fact, the Court’s formal neutrality approach leads to a form of de
facto nonpreferentialism in some cases. This, too, might be argued to
serve accommodationist ends. However, the fact that it may serve a mode
of religion clause interpretation does not by itself support this sort of de
facto nonpreferentialism. The reasoning and results in these cases must
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still consider other modalities of religion clause interpretation. Again, sep-
arationism and equality may, and most likely will, overbalance any form
of accommodationism that leads to substantial government facilitation
of religion. Of course, the facts matter. In cases where government aid is
distributed to a wide range of entities serving a valid governmental pur-
pose, the accommodationist argument is stronger because government is
most likely not substantially facilitating religion.106 When, however, the
aid disproportionately benefits religion or serves to promote proselytiza-
tion through government funds, separationist concerns may take on even
greater importance.107 Moreover, it is hard to argue that such scenarios
accommodate religion because they do more than that—they favor or fa-
cilitate it.

This is exactly the point. Without the illusion of neutrality to hide be-
hind, arguments for government aid that provides significant and dispro-
portionate benefits to religious entities can not be said to accommodate
religion. Rather, such aid facilitates religion.

From a nonpreferentialist perspective this is not problematic because
government may favor religion over nonreligion so long as it does not fa-
vor a specific religion (under the facts in Zelman even this concern may
not have been met).108 The approach advocated in this book rejects non-
preferentialism for two primary reasons, one theoretical and the other
practical. First, nonpreferentialism raises significant concerns under the
separation principle (whether viewed from the Jeffersonian or William-
sonian perspective), and when real-world effects are considered in light
of demographics and social reality, it may also raise concerns under the
equality and liberty principles. Unless one subscribes to one side in the
battle of the framers or has an unusual faith in government’s ability to
avoid playing favorites among various faiths, even when one or two faiths
are more dominant in a given area, nonpreferentialism has little to recom-
mend it.109 Second, the Court has never accepted nonpreferentialism di-
rectly as a guiding principle and has specifically rejected it on a number
of occasions,110 although as I have argued, the reasoning in Zelman may
constitute a form of de facto nonpreferentialism.111

Still, accommodationism may be relevant in the aid context. Consider
cases such as Agostini and its predecessor Aguilar, where special educa-
tion services mandated under federal law were first offered at parochial
schools on the same terms as at other schools, were then forced into
nearby trailers because the situation was found to be unconstitutional in
Aguilar, and were ultimately allowed back on campus when the Court
overturned Aguilar in Agostini.112 Doctrinal reasoning aside, Agostini is
an excellent example of accommodation in the aid context. The students
at the religious schools were entitled to the services regardless of whether
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those services were provided in the school building or in nearby trailers or
public schools.113 No schools other than religious schools were forced to
offer such services off campus, and doing so was quite costly, disruptive of
the general school day, and perhaps stigmatizing for the students.114 Al-
lowing the courses to be taught on school grounds seems a reasonable ac-
commodation absent evidence that the government-funded teachers were
involved in religious education or religious entities were otherwise being
favored.115 Some of the other cases discussed in chapter 2, such as Witters
and Zobrest,116 are also good examples of accommodationism in the aid
context. Such programs would be subject to the ebb and flow of religion
clause principles, and thus there may be no one clear answer for all pro-
grams, but it is at least possible that accommodation can nicely coexist
with the other principles of religion clause interpretation in these types of
cases.

3. Ceremonial Deism: Pragmatic Accommodation and 
Theoretical Gymnastics

The broad topic of ceremonial deism is beyond the scope of this chap-
ter, but a brief word on the topic is appropriate here because accommoda-
tionism has played an important role in the ceremonial deism debate.
First, it is necessary to define ceremonial deism. There is no one conclusive
definition for the term, and what is and is not included in the concept has
been the subject of debate.117 The specifics of the debate are, like the
broader topic, beyond the scope of this chapter. As used here ceremonial
deism refers to a long-standing public recognition of G-d, religion, or the
divine in a nonsectarian, nonproselytizing context.118 This definition is
not perfect, but for present purposes it will do. It would tend to include
things such as patriotic songs with references to the divine, “In God We
Trust” on currency, and perhaps Christmas trees on government prop-
erty.119 For purposes of this book it clearly does not include legislative
prayer or the display of Nativity scenes or other religious objects with a
strong theological connection.120 Some have labeled the latter “ceremonial
deism,”121 but as will be discussed in chapter 8, this only demeans the
religious nature of such activities.122 The “under God” language in the
Pledge of Allegiance has been included as ceremonial deism by some,123

but not by others.124 Given the discussion in this section, there is no need
to classify the pledge one way or the other here.

The approval of ceremonial deism is often couched in accommodation-
ist or traditionalist terms.125 This could only be the result of mental gym-
nastics because most ceremonial deism does more than accommodate reli-
gion, and at least for things such as the display of crèches, which some
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have labeled ceremonial deism, there is no long-standing tradition to rely
on.126 What is really going on is a form of pragmatic accommodation that
recognizes the religious heritage and nature of our society, or at least
many people in it.127 If one wants to be consistent with established doc-
trine, either most ceremonial deism would be unconstitutional or much of
what the Court has found unconstitutional would be constitutional.128 Of
course, the whole notion of pragmatic accommodationism is that there
are certain areas where the normal doctrines do not apply. This makes a
certain amount of sense given the religious nature of much of our popu-
lace.129 After all, to protect religious freedom in the broad range of cases
there may be some areas that must be left untouched lest public backlash
lead to the destruction of Establishment Clause values through amend-
ment or less direct (and perhaps unconstitutional) means. This reflects the
pragmatic notion that it may be unwise to fight a particular battle that
may be winnable, but which could weaken broader Establishment Clause
concerns, and thus lose the “war.”130

The problem, of course, is in defining what is part of the battle and
what part of the broader war. A broad notion of ceremonial deism could
swallow much of the Establishment Clause as it is currently under-
stood.131 On the other hand, too narrow a definition may increase angst
among the competing sides in the culture wars.132 Here the principle of
accommodation is useful.

The line between accommodating the religiosity and heritage of the na-
tion and substantially facilitating religion is not a clear one, but several
things help us when we apply accommodationist principles to the ques-
tion. First, the display of certain theologically charged religious objects
and organized theistic prayer (such as legislative prayer) do more than
simply accommodate religion.133 They promote it, and they tend to pro-
mote Christianity in particular.134 As the next chapter will explain, when
such things are written off as forms of ceremonial deism, the nature,
value, and power of religion are often overlooked and religion may end
up being demeaned by the very courts attempting to accommodate it.135

Whether such activities are constitutional must be answered using the
same principles and approaches used for other religious activities rather
than simply labeling them ceremonial deism and upholding them. It is the
very power and nature of the religious activity that helps remove it from
the concept of ceremonial deism and makes government sponsorship or
support more than simply accommodation of religion.136 Obviously, ac-
tivities that do not rise to the level of religiosity discussed here and in the
next chapter may also be religious, but accommodating them may be less
problematic on pragmatic grounds when pragmatic concerns are balanced
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with the principles of religion clause interpretation as has often been the
case in the ceremonial deism context.137

This is the ultimate question when it comes to ceremonial deism. How
should we, if at all, justify the constitutionality of whatever it is we label
ceremonial deism or the unconstitutionality of similar activities we do not
so label? Some brilliant work has been done attempting to justify this on
historical, doctrinal, and/or theoretical grounds.138 In the end, however, it
all ends up being a form of mental gymnastics unless one is willing to ar-
gue that organized school prayer and the like are constitutional or that the
singing of patriotic songs with religious references is unconstitutional.
The reality is that maintaining intellectual consistency in this area requires
an honest acceptance of doctrinal inconsistency and the fact that this in-
consistency is driven by pragmatic concerns. What we basically have is a
form of religious accommodation that is almost entirely driven by prag-
matism even if it is sometimes justified on other grounds such as selective
use of the “traditions” of our nation.139

Here there is a choice. We can either accept this pragmatic compromise
and essentially except ceremonial deism from competing principles in the
ebb and flow of religion clause principles or we can challenge it. Were the
definition of ceremonial deism herein not so narrow and the approach to
religion clause interpretation herein not so flexible, this book might ar-
gue in support of the latter approach (of course, some ceremonial deism
would survive the challenge). However, because the definition of religion
in the next chapter substantially narrows the range of what may be called
ceremonial deism and because the approach to interpretation proposed in
this book is not so rigid as to preclude closer examination of situations
that do not clearly involve ceremonial deism, I support the pragmatic
compromise for what it is, a pragmatic accommodation of a small number
of activities that might otherwise be unconstitutional. This can be done by
giving the principle of accommodation some prominence in these cases
and by acknowledging the pragmatic nature of this solution.

4. School Prayer and Religious Symbolism: The Unbearable 
Weakness of Accommodationist Arguments

Two areas where accommodationist arguments are especially weak are
the school prayer context and government display of what I argue in the
next chapter are “pure religious objects.” The reason accommodationist
arguments are so weak in these contexts is because neither context would
seem to involve accommodation of religion, but rather they both involve
affirmative support for religion in a theologically charged context.140 Any
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time religion is accommodated there may be some benefit to religion.141

Unless that benefit, however, substantially facilitates religion, accommo-
dation may have a role to play in the interpretive process. As will be seen
in the next chapter and chapter 10, school prayer and the display of “pure
religious objects” do substantially facilitate religion, and thus calling the
government sponsorship of such activities “accommodation” is to read
into that term the ability to promote religion. It should be obvious that
promotion goes further than accommodation even if there is no neat line
between the concepts.142 Such a neat line is unnecessary in the school
prayer and symbolism contexts because allowing these practices involves
significant promotion of religion generally or a specific religion or reli-
gions.143

In the landmark school prayer decisions of the early 1960s, Justice
Stewart argued in dissent that organized, collective Bible reading and
prayer may be a means for the majority of students to express their
faiths.144 He implied that such collective exercises may provide benefits
that more individualistic religious exercises do not.145 While Justice Stew-
art certainly had a point regarding the differences between collective and
individualized religious expression for some,146 his broader point sounds
like a form of majoritarian accommodation, perhaps tweaked with a per-
ception of collective free exercise rights. In more recent cases other dis-
senting justices have expressed similar points.147 To the extent that Jus-
tice Stewart and the others rely on accommodationism, the arguments are
either strained or based in nonpreferentialism.

Any sort of organized school prayer does more than accommodate reli-
gion; it promotes religion to some degree.148 Whether or not school prayer
is constitutional can not be determined by relying solely on accommoda-
tionist principles. These exercises also raise serious concerns from the
equality and separationist perspectives.149 The liberty principle may point
in both directions in such situations (it would most likely be connected to
accommodationism where it supported religious exercises).150 The debate
over whether such exercises can ever be constitutional will be left to later
chapters, when the ebb and flow of religion clause principles is addressed.
For now it is essential to point out that when government promotes or fa-
cilitates organized religious exercises it does more than accommodate re-
ligion. This does not mean that such exercises may not be perceived as
accommodating religion. It simply means that they go well beyond ac-
commodation to promotion. The nonpreferentialist view might support
promotion of religion over irreligion,151 but for the reasons discussed
above nonpreferentialism is not a viable form of accommodation that will
find its way into the ebb and flow of religion clause principles.

Similarly, when government displays “pure religious objects” as de-
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fined in the next chapter, the theologically charged nature of these objects
leads to similar concerns.152 Such displays go well beyond accommoda-
tion of religion. Outside a few limited contexts such as museums, the dis-
play of these objects cannot be justified on accommodationist grounds.153

In fact, these objects may present problems even for some nonpreferential-
ists because they tend to be sectarian, and thus displaying them takes sides
among religions.

With the advent of moment of silence laws, equal access policies, and
public forums for private religious speech, there are ample opportunities
to accommodate religious expression in the public sphere without govern-
ment promotion of that expression. It is within these types of policies that
accommodationism works best in the Establishment Clause context. Oth-
erwise, its primary value is under the Free Exercise Clause. The ebb and
flow of accommodationism with other principles of religion clause inter-
pretation will be discussed further in chapter 9. The beauty to the ebb and
flow of principles is that accommodationism need not be inherently in
tension with separation or any other principle, even in the Establishment
Clause context.
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The Meaning and 
Recognition of Religion 
Under the Religion Clauses

The first seven chapters explored the various principles used to
interpret the religion clauses. Chapters 9 and 10 will use this analysis to
determine valid modes of religion clause interpretation and attempt to
craft a workable test based on those modes of interpretation. The purpose
of this chapter is to explore a question that is at the heart of the religion
clauses, yet is often overlooked or for which an answer is assumed,
namely, what is religion? Or, more specifically, what is religion for pur-
poses of interpreting the religion clauses in the First Amendment to the
U.S. Constitution? While the question is often overlooked or the answers
assumed, there has been quite a bit of excellent writing on this subject.1

Several themes emerge from this writing. First, some scholars assert
that the definition of religion under the religion clauses should be the
same for both the Free Exercise Clause and the Establishment Clause.2

This group often includes those who view the clauses as a unitary clause.3

Second, some scholars assert that the definition of religion should be dif-
ferent for the two clauses given their asserted purposes and/or natures.4

Third, some scholars assert that it is unnecessary or unwise for the courts
to attempt to define religion under either or both of the religion clauses
because to do so would entangle the courts in the business of determining
what is or is not a valid religion.5 Fourth, some scholars have argued that
the definition of religion should vary even within a given clause because
of the varied circumstances to which each of the religion clauses must be
applied.6

With the exception of the third group, most of these scholars either di-
rectly accept or reject the Supreme Court’s definition of religion, which
has often been called the Welsh/Seeger test based on the two cases that
gave rise to it.7 Of course, this test was limited to the Free Exercise con-
text, and specifically to the question of conscientious objectors under a
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statute governing the military.8 Thus, the Court has never directly defined
religion under the Establishment Clause,9 has done so only in a limited
context under the Free Exercise Clause,10 and has shown a general reti-
cence to get involved in the question of defining religion even though
that question often seems highly relevant to outcomes in specific cases.11

Many scholars have argued for very broad definitions of religion as in
Welsh/Seeger or narrower definitions that would limit religion to belief in
a higher power or even to monotheism specifically.12

At a certain level the most persuasive argument is that the courts
should not attempt to define religion because they are ill qualified to do so
and because of potential religious freedom issues that might result from
the attempt.13 As the examples below will show, however, the question of
“what religion is” must be answered in order to address issues that are
likely to continue coming before the courts, and eschewing the task can
lead to more mischief in religion clause doctrine and theory than engaging
the task. The question, What is religion? does not matter in a large num-
ber of religion clause cases where it seems obvious the courts are dealing
with “religion,”14 but the answer to that question does matter in a sizable
minority of cases, and paying it short shrift creates more problems than it
solves. After discussing a potential definition, or set of definitions, for reli-
gion, this chapter will look at three areas where the definitions matter
quite a bit: (1) religious symbolism cases, (2) cases involving sex edu-
cation or teaching morality in the public schools, and (3) Free Exercise
Clause exemption cases.

A. Defining Religion Under the Religion Clauses

As the preceding discussion should make clear, there are a number of sub-
questions that arise when one tries to define religion under the religion
clauses. In this section I will endeavor to craft a workable definition—or
more precisely a set of definitions—of religion while remaining cognizant
of these subissues. There will certainly be flaws in this analysis, as the
temptation to create a useful framework for courts overwhelms what
many theologians understand religion to be. At the same time I will not
ignore the lessons of theology in an attempt to unduly simplify religion
or create a one-size-fits-all definition that may be pleasing to one side or
another in the broader culture wars.

Religion should generally be defined differently under the Free Exercise
Clause and the Establishment Clause. In fact, even if one reads the re-
ligion clauses as a unitary clause, the definition should still be different
in the free exercise and establishment contexts, although the underlying
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purpose of the establishment and free exercise contexts might be seen as
more uniform under the unitary clause approach.15 The nature and con-
texts of the two clauses suggest that a single definition is unworkable un-
less one adopts a definition that includes only organized, deity-focused re-
ligions. There are strong arguments for this latter approach if for no other
reason its simplicity,16 but it is far too underinclusive.

Moreover, textual arguments based on the single appearance of the
word “religion” in the religion “clauses”17 do not answer the question un-
less one reads the clauses in an overly simplistic fashion. Textual argu-
ments usually suggest that because the word appears only once in connec-
tion with both clauses, the term must have the same meaning for both
clauses. This, of course, ignores the operation of the clauses themselves. If
I say, “You shall not make a game or interfere with the ability of others to
play,” we may know that we are speaking of a “game,” but the single use
tells us nothing about what games are included or whether the games I
might make are the same as the games others might play. The single use of
the term “game” tells us little about what it may mean in the context of
the two clauses. It could be that the same games are relevant to both or
that context changes what games may be affected.

When addressing the religion clauses, an organized, deity-centered ap-
proach to defining religion would, for example, exclude Buddhism and
some adherents to Reconstructionist Judaism, and in the free exercise con-
text it could lead to questions about whether members of a given faith
actually believe in G-d, even if they “follow the tenets” of their faith. A
focus on organized, deity-centered religions might also exclude those who
believe in a deity, but subscribe to no organized faith. This might exclude
many agnostics, but could also exclude those who have deeply held be-
liefs in an organized set of religious values but no organized venue or co-
believers. Ironically, under this definition the religious tenets of Abraham,
Jesus, and Muhammad would have been unprotected under the religion
clauses until they at least had organized followers.

Thus, a dilemma is posed. If a definition of religion that focuses on or-
ganized, theistic traditions is rejected, how can we know what constitutes
religion and what constitutes a deeply held belief that is not religious?
Where can we draw the line between the religious and the secular?

One option is to follow the Court’s approach in Welsh and Seeger. We
would focus on whether a given belief holds the same place in the life of
the claimant as traditional religious beliefs would,18 but this raises prob-
lems of its own. It may make some sense in the Free Exercise Clause con-
text, where a broader definition of religion is less likely to exclude free
exercise claimants, even if the definition seems a bit overinclusive. Yet the
alternative of a deity-focused approach creates an artificial dualism and
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would exclude a number of traditions widely recognized as religion, even
if they share little common theology with theistic religions.19 Not focusing
on a deity, however, can blur the line between core philosophies and reli-
gion.20 The key is that the line is blurred to begin with and any definition
adopted may create an artificial dualism that is underinclusive, such as the
theistic approach, or overinclusive, such as the Welsh/Seeger approach—
unless, of course, we recognize the blurry line and try to adopt a set of de-
finitions that are responsive to the various contexts to which the religion
clauses are applied.

The fact that the line between deeply held philosophies and religion can
be so blurry may account for the courts’ general reluctance to define reli-
gion. Doing so risks establishing dominant religious views at the expense
of less recognized religious views or defining religion in such an expansive
way that the definition seems far too broad and alien to most religious be-
lievers. This is especially true in the Establishment Clause context, where
too broad a definition may include generally accepted secular principles
and too narrow a view may itself promote a form of establishment. Yet
when one looks at the religious symbolism cases, which are consistently
criticized, for example, one of the great flaws is the failure to confront the
“religion” question.21 On the other hand, when one confronts the religion
question in cases involving teaching morality or “loaded” secular theories
such as human origins in the schools, the temptation to dance around the
religion question, or presume an answer to it that is pleasing to dominant
preconceptions, is almost too much for courts and commentators to resist.

If one defines religion broadly, it is hard to avoid the argument that sec-
ular concepts may occupy a role similar to that of religious belief.22 Some
who have made this argument have bordered on the ridiculous by arguing
that the government has established a religion of “secular humanism.”23

Ironically, what is ridiculous about this is not the broader assertion, but
rather the conceptual confusion that underlies the assertion. There actu-
ally is a group of “secular humanists.”24 They follow documents called
the humanist manifestos, often the second one, which eschews any claim
to be a religion, but which could certainly be argued to be a religion under
the Welsh/Seeger test, and perhaps under narrower definitions as well.25

Their numbers as an organized movement are relatively small.
Two groups are at the forefront of organized “secular humanism” in

the United States. The American Humanist Association is the group most
directly connected to the humanist manifestos.26 The second group is the
Council on Secular Humanism, which split off from the American Hu-
manist Association in the 1980s.27 The problem with the claim that “secu-
lar humanism” has been established is that it confuses and intertwines
“secularism” with “humanism.” Certainly some secularists are humanists
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in a broad sense, but so are many religious folks. In fact, Jesus was argu-
ably a humanist, at least based on many of his teachings, as were many
other great religious figures such as Rabbi Hillel.

Secularism and humanism are not necessarily the same thing. While
many aspects of classic liberalism—frequently the focus of assertions that
there is an established secular humanistic bias—are both secular and hu-
manistic, many aspects of major religions are also humanistic. Moreover,
many who buy into the tenets and broader theoretical underpinnings of
classic liberalism are religious, while many who reject the theoretical un-
derpinnings of classic liberalism (although not necessarily some of the end
principles it leads to) are secular.

Therefore, those who rail against the supposed establishment of “secu-
lar humanism” are often really opposing the establishment of secularism,
unless of course a government entity attempts to establish the tenets of
atheism or the humanist manifestos.28 The argument that the government
is establishing secularism is, however, much weaker conceptually than the
straw man of established secular humanism.

Of course, if someone tried to establish atheism in the sense that the
former Soviet Union did—that is, to counter religion, which is seen as the
“opiate of the people,”29 there is little doubt that this would easily be con-
sidered an establishment of religion, especially because it relates to the ul-
timate belief in a deity.30 Another problem would occur if a school district
decided to teach the Humanist Manifestos as the ultimate moral truth.
The key is that secular humanism implies some underlying organizing phi-
losophy that may occupy a similar place in the life of adherents as reli-
gion, and which may in some ways supplant religion.31 Secularism, on the
other hand, especially when practiced by government, may coexist quite
nicely with religion.32 Justice O’Connor pointed this out in her concurring
opinion in ACLU v. McCreary County, one of the Court’s recent “Ten
Commandments” cases.33

The establishment of a secular state, in the sense that the government is
secular, is not by itself inherently antireligious. Religious thinkers from
Thomas Aquinas to Roger Williams have recognized this.34 The real prob-
lem is a perceived failure of the courts and government generally to recog-
nize the holistic nature of religion in the life of many believers,35 but this
failure, while often real, is not inherently antireligious.36 Surely govern-
ment often acts in a manner that for lack of a better term “establishes”
secularism, but this is somewhat question begging because unless secular-
ism itself can be defined as religion, and I suggest above that it can’t, the
fact that government is establishing secularism is not itself unconstitu-
tional, and we are back to square one.

So how should we define religion under the religion clauses? The an-
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swer is that it depends on context. In the free exercise context a broader
definition makes a good deal of sense, and given that in most cases courts
will be clearly dealing with “religion,” any test developed will be primar-
ily used in the harder cases such as Welsh and Seeger.37 The crux of the
Welsh/Seeger test is that there must be a belief system that occupies a
place in the life of the adherent similar to that of traditional religion, and
that no belief in a higher power in the traditional sense is necessary.38 This
seems useful enough in the conscientious objector cases, but what about
other exemption cases? What about political-ethical beliefs that may be
said to take on such a role for adherents? For that matter what about a
scientist who claims an ordered belief in the scientific method and the
“laws of nature”? Or a mathematician who seeks inherent order and
higher planes of meaning through math and logic? What about a philoso-
phy like that of the Vulcans in Star Trek to act on logic and suppress emo-
tion, which in the Star Trek saga was based on the teachings of Surak, a
great Vulcan philosopher?39 Would this be religion or philosophy? If it is
religion, how do you differentiate it from those who follow the teachings
of John Rawls or those who follow the teachings of Aristotle? If it is not a
religion, how do you differentiate it from those who follow the teachings
of the Buddha?

The key seems to be to capture the notion that religion must occupy a
central role in adherents’ understanding of the universe and/or create an
ordered set of principles that guide adherents’ beliefs and/or behavior,
but somehow separate this from general or personal philosophical belief
systems. Some have argued that there is no need to separate out such be-
lief systems because there is no reason to privilege “religious” belief sys-
tems.40 This is a respectable argument, but if, as this book suggests, reli-
gion is constitutionally important and the Free Exercise Clause is to have
any meaning separate from the Free Speech Clause, one must reject this
argument.41 Under the rejected argument, religion and philosophy would
be the same thing, and any significant free exercise protection for reli-
gion would be dangerous because virtually any belief system might be
protected under the Free Exercise Clause. As has been often noted, the
broader the definition of religion under the Free Exercise Clause, the less
likely courts will be to provide broader protections for it.42 On the other
hand, too narrow a definition risks providing no protection to those
whose belief systems fall outside the definition.43

The definition proposed in this chapter for the Free Exercise Clause
context will undoubtedly raise concern among those on both sides of the
debate because it is both broad and narrow, and is an attempt to maxi-
mize those who may assert free exercise protection while still maintaining
some coherent notion of religion. It takes from the Welsh/Seeger test, but
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is not as broad. Religion under the Free Exercise Clause should include
belief systems that are organized around a belief in a deity or deities (or a
central belief that there is no deity); other supernatural forces that provide
a guiding set of principles or beliefs (this would also include nature-based
belief systems that see nature or aspects of nature as holding power be-
yond that perceived by most people); or a universal or transcendent set
of principles, traditions, or truths that guide belief and behavior. The
specifics of this approach will be spelled out in section D of this chapter
and in later chapters.

The Establishment Clause is an even harder context for defining reli-
gion, and in most circumstances doing so is unnecessary as government
entities are unlikely to establish more iconoclastic or individual religious
beliefs and practices. This may be why the Court has never directly de-
fined religion under the Establishment Clause. Yet in some cases a defini-
tion, or at least recognition, of what religion is would aid courts. In the
Establishment Clause area the definition of religion could be affected by
the context of each case. Thus, the meaning of religion in the context of a
religious symbolism case may be different than in a government aid case.

The one thing that the definition should include in all Establishment
Clause cases is some core of theological principles or beliefs. These do not
necessarily need to be deity related, but they should relate to questions
that may be expressed as ultimate truths or goals. Under such an ap-
proach Buddhism would be included, as would atheism. The practical
reality is that the most likely religions to be involved in Establishment
Clause cases are the more dominant religions in American culture, espe-
cially Christianity. Demographic shifts may affect this over time and in
specific geographic areas as Islam, Buddhism, Hinduism, and Sikhism
continue to grow in prominence, but the dominant religions in a given
area are likely to be well recognized as religion.

Still, the need to understand and define religion remains in certain con-
texts. Is a crèche a religious representation, and if so what might this
mean for analysis of a government display that includes one? Is an absti-
nence-only sex education program a representation of religion or some-
thing else? Is the highly secularized public school curriculum somehow es-
tablishing a religion of secularism? Are the beliefs espoused by intelligent
design theorists religion? Those espoused by evolutionists?

The next two sections will attempt to answer the first two of these
questions, and in so doing demonstrate how the broad definition above
might work. What is involved is really more of a recognition of religion
than a definition, but this is unproblematic in the Establishment Clause
context. The other questions will be addressed in chapter 10. The last sec-
tion of this chapter will be devoted to the definition of religion under the
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Free Exercise Clause, and specifically the question of exemptions to laws
of general applicability.

B. Religious Symbolism Cases

Imagine that you enter a public park and a theater troupe is performing a
version of The Passion of the Christ in the center square. A number of
signs nearby advertise various products and services, and several street
artists perform near the theater troupe. Depending on your background,
you may find the story consistent with your religious beliefs, you may be
ambivalent, or you may be offended. In any event, you know what the
play is about. Is your understanding of the religious significance of the
play altered by the presence of the advertisements and the street per-
formers?

Now imagine that instead of a play there is a large Nativity scene,
cross,  menorah, or Ten Commandments monument and that instead of
being in a public park you are on the lawn or in the courtyard or entrance
of a municipal building or at the state capitol. Courts have repeatedly
struggled with issues raised when the government displays religious ob-
jects and symbols or such objects are displayed by others on govern-
ment property. Cases have involved objects such as Ten Commandments
displays,44 crèches (Nativity scenes),45 Latin crosses,46 menorahs,47 and
Christmas trees.48 The results in these cases, especially in cases decided by
the U.S. Supreme Court, have been the subject of a great deal of criti-
cism.49 The criticism has often focused on the desacralization of religious
objects or on the failure to evaluate the impact such objects have on reli-
gious outsiders.50 The courts and those criticizing them have generally
overlooked or undervalued the significance of treating religious objects as
legal subjects in the first place. In sum, they have ignored or underana-
lyzed the religion question in religious symbolism cases. 

Religious objects and religious symbolism generally do not lend them-
selves well to analysis under any of the legal tests developed by the Su-
preme Court,51 but of course, courts do not have the luxury of ignoring
issues related to religious symbolism when such issues are appropriately
raised by parties. Nor should they.52 Both the courts and their critics
would face an easier and more fruitful task if they more carefully consid-
ered the objects addressed in religious symbolism cases.

This task involves significant interpretive difficulties.53 When a court
evaluates a case involving religious objects, it must subject those objects to
the prevailing legal rules, norms, and analysis. It thus makes them legal
subjects.54 This creates interpretive problems because of the potentially
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varied symbolic meaning of many religious objects and the various mes-
sages such objects can hold for various groups.55 It also raises questions
regarding the nature of “religious objects,” since many symbolism cases
involve objects that courts suggest exude varying levels of religiosity de-
pending on their context,56 and which some critics suggest may or may
not be perceived as religious depending on the perceiver’s interpretive pre-
sumptions.57

Thus, religious symbolism cases raise questions that implicate semiotics
and hermeneutics. The symbolic meaning of the objects must be deter-
mined and analyzed within an interpretive framework where judges’ pre-
conceptions interact with the objects being interpreted.58 Unfortunately,
the semiotic and hermeneutic concerns have been addressed by courts in a
reflexive way. This has led to a general failure to adequately explore the
power of religious objects and a strong tendency to characterize them in a
manner that reinforces a secularized, yet majoritarian, view of religion in
public life. By failing to squarely address the religion question, courts fre-
quently reinforce their own preconceptions in religious symbolism cases
or, as Justice Jackson has explained, their own prepossessions.59

The Supreme Court has tended to focus on the message sent to observ-
ers by religious objects.60 This is a problematic undertaking, however,
since the Court has failed to adequately consider the objects “carrying”
the message. The Court’s approach to religious objects is akin to evaluat-
ing a text based on the message it conveys to readers without ever seri-
ously considering the words or structure of the text. It is not that the text
has a fixed meaning, but rather that any evaluation of the text would be
aided by interacting with the horizon of the text (the range of information
that can be seen from the “vantage point” of the text).61

This is not to say that extant judicial and academic discourse is useless.
Some justices (and commentators) have asked good questions, such as
what impact a given religious object has on believers,62 and what impact it
has on religious outsiders.63 Yet there are even more basic questions that
need to be asked in order to adequately analyze the impact of religious
objects on believers and nonbelievers alike. What is a religious object? Is
there a difference between religious “objects” and religious “symbols”?
This section begins by asking and answering some of the threshold ques-
tions that have been all but ignored by the Court, but which have a major
impact on the issues the Court grapples with in religious symbolism cases.

1. What Is a Religious Object?

Religious objects are powerful representations that may connect to
deeply held beliefs.64 For believers they may be symbols of, and conduits
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to, transcendent and very real truths.65 This may have an impact on how
such objects are perceived by nonbelievers who are aware of the power
such objects have for believers.66 For others, such objects may retain
some of the power they have for believers, or they may simply be things to
look at.

Of course, not all religious symbols are religious objects.67 In fact, be-
havior, words, events, or ideas may reflect deep religious symbolism.68

This chapter concerns itself primarily with tangible religious objects be-
cause these are what the courts most often grapple with in religious sym-
bolism cases and these cases raise strong questions about the nature and
meaning of religion. Still, the question of what constitutes a religious ob-
ject remains. Courts have dealt with such disparate objects as crosses,
crèches, Ten Commandments monuments, menorahs, and Christmas
trees. Are all these items “religious objects”? If so, are all religious objects
equally “religious,” and what do we mean by “religious”?

This subsection will provide a definition of religious objects, or rather a
set of definitions. This is necessary to be able to analyze such objects as le-
gal subjects in a nonreflexive way. Before doing this, however, it is essen-
tial to get a glimpse of how the Court and some commentators have char-
acterized these objects. The Court’s characterization will be discussed in
much greater depth below.

In Lynch v. Donnelly,69 Justice Burger writing for the Court described a
crèche (Nativity scene) as follows: “The crèche, like a painting is passive;
admittedly it is a reminder of the origins of Christmas. Even the tradi-
tional, purely secular displays extant at Christmas, with or without a
crèche, would inevitably recall the religious nature of the holiday.”70 Put-
ting aside for the moment the highly questionable assertions that a paint-
ing is “passive” and that any Christmas display can be “purely secu-
lar,” the idea that a crèche is “passive” is simply out of touch with well-
accepted theological thought regarding religious symbols,71 as well as at
least some anthropological thought.72 Interestingly, Justice Rehnquist
writing for the plurality in Van Orden v. Perry referred to the Ten Com-
mandments monument involved in that case as “passive,” both before
and after acknowledging its religious significance.73

A number of commentators have suggested that Justice Burger’s de-
scription of the holiday display in Lynch, which included the crèche, was
the result of a reflexive application of his and the other justices’ precon-
ceptions regarding such objects. These preconceptions, the argument goes,
were both highly secularized and Christocentric.74 This is a valid critique.
One might think that Justice O’Connor’s endorsement test would have
helped to resolve such concerns given its focus on the message sent by ob-
jects,75 but her concurring opinion in Lynch did little to suggest that she
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viewed the crèche all that differently from the majority.76 In Van Orden,
Justice Rehnquist acknowledges that the Ten Commandments are reli-
giously significant, but he does so while attempting to show how they can
also have secular relevance77—that is, he acknowledges the “religious sig-
nificance” of the Commandments, but he does not adequately analyze the
significance of that “significance.” Legal tests in this area seem to operate
to reinforce the apparent preconceptions of the justices regarding the na-
ture of specific religious objects or religious objects generally.

Any legal approach to religious objects should account for the fact that
they are not just passive “things,” but rather powerful conduits for reli-
gious meaning and cultural meaning, at least for believers. The Lynch
Court did not adequately analyze the nature of the crèche. Moreover, to
the extent the Court did evaluate the object, it failed to look at what the-
ologians have long understood about the power of religious symbolism.78

This is also true of the plurality opinion in Van Orden and the Court’s
opinion in County of Allegheny v. ACLU of Greater Pittsburgh, where
the Court analyzed several religious objects in different settings.79

While Lynch and Allegheny framed the point differently, both Courts
were quite focused on the potential message sent by the relevant religious
objects in their given setting. This, however, is the wrong inquiry. An ob-
ject does not send messages as though it were some sort of informational
strobe light. Rather, objects hold a range of messages to be discovered by
those who interact with them.80 The observer brings his or her preconcep-
tions to the interaction, and the object holds a range of possible messages
for the observer that can be fleshed out as the observer’s preconceptions
interact with the object.81 Depending on how reflective the observer is,
this process can be instantaneous or play out as the observer interacts
with the object.82 Still, the object holds meaning based on the tradition(s)
to which it relates (including its history, religious significance, and cul-
tural significance), and assuming the observer shares or is aware of this
tradition, the horizon of the object acts as a constraining force on inter-
pretation.83

The theologian Paul Tillich characterized religious symbols as pointing
beyond themselves to important religious meaning, while simultaneously
participating “in the reality to which [they] point.”84 More specifically, in
the context of a broader discussion of religious symbols Tillich wrote:
“Religious symbols are double-edged. They are directed toward the infi-
nite which they symbolize and toward the finite through which they sym-
bolize it. They force the infinite down to finitude and the finite up to infin-
ity. They open the divine for the human and the human for the divine.”85

Similarly, anthropologist Clifford Geertz has written that religious
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symbols  “function to synthesize people’s ethos—the tone, character, and
quality of their life, its moral and aesthetic style and mood—and their
world view—the picture they have of the way things in sheer actuality
are, their most comprehensive ideas of order.”86 Far from being the pas-
sive “things” depicted by the Court, religious symbols, including objects,
can point to transcendental truth and are constitutive for the believer. Any
attempt to define religious objects, then, must determine what objects pos-
sess such traits and what objects do not, as well as how one would define
objects that fall in between. Again, the purpose for undertaking this task
is simply that courts must treat religious objects as legal subjects, and thus
determining the “nature” of these objects to the greatest extent possible is
important. One cannot effectively grapple with religious symbolism unless
one grapples with the “religion” question.

Tillich and Geertz are from quite different disciplines, yet they both
wrote of the power of religious symbols. Of course, while both have been
highly influential in their fields, each has been controversial within his re-
spective field. Significantly, their views on religious symbols have generally
met with agreement, although that agreement is not universal. The promi-
nent theologian Abraham Joshua Heschel disagreed with Tillich regarding
his definition of religious symbols.87 For present purposes, however, it is
significant that Heschel’s disagreement with Tillich was over the potential
theological pitfalls of symbols rather than the power they hold for be-
lievers.88 While Heschel suggests that religious symbols reduce God to a
fiction and demean religion,89 and thus he rejects Tillich’s notion that
symbols have any real connection to the divine or the infinite, Heschel
acknowledges the power religious symbols have.90 Thus, his critique of
Tillich does not undermine the idea that religious symbols are power-
ful. Rather, it suggests that power is dangerous rather than wondrous.91

Moreover, aspects of Catholic theology may be in tension with Tillich’s
dichotomy between the infinite and the divine, but if anything these dif-
ferences enhance the theological power of religious objects rather than
diminish it.92

I refer to Tillich and Geertz here because it seems logical to focus on
the religious and cultural impact of religious symbols in an attempt to
define if, why, and how they are “religious” for purposes of this chapter.
Moreover, Tillich’s and Geertz’s views of religious symbols are consis-
tent with a wide range of semiotic theory.93 The key is to understand the
power that religious objects have for believers and the potential impact
this power may have on believers and nonbelievers when these objects are
displayed by government or on government property—that is, are they re-
ligious in these contexts?
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In order to address the issues raised herein, it is essential to discuss the
various types of objects that courts have addressed. These objects gener-
ally fall into three categories: (1) pure religious objects, (2) multifaceted
religious objects, and (3) secularized religious objects. A deeper analysis of
each category will be set forth later after a review of several significant re-
ligious symbolism cases. Significantly, the courts intuit, but they generally
do not analyze, the different categories into which religious objects fall. In
fact, because courts often fail to consider the nature of the religious ob-
jects they analyze, they sometimes end up treating “pure religious objects”
the same as “secularized religious objects,”94 and this has created a great
deal of mischief in the relevant legal doctrine. As will be seen, paying
more attention to the religious objects themselves would make it harder
for courts, and specifically the Supreme Court, to reflexively act on pre-
conceptions when analyzing religious objects as legal subjects.

a. pure religious objects

Objects of veneration and objects used in religious ritual (as well as
some objects that represent core religious principles such as a crèche) can
easily be defined as religious objects. This chapter refers to these as “pure
religious objects.”95 These objects raise immediate concerns when dis-
played by government. While a more detailed discussion will be provided
later, it is important to note that objects such as crèches, crosses, and
menorahs fall into this category. Pure religious objects relate to the rituals
or represent the central stories of a given religion as understood by any of
the traditions within a religion, or they are venerated.96 They do not by
themselves hold much, if any, secular meaning. They, to use Tillich’s con-
ceptualization, point to the infinite.97 What religious symbols symbolize
for a believer is often profound and transcendent, yet the Court’s doctrine
in the religious symbolism cases does not reflect this.

b. multifaceted religious objects

Multifaceted religious objects share traits with pure religious objects in
that they are relevant to the theology of a given religion or religious tradi-
tion. They are not, however, objects used in rituals or objects that are gen-
erally venerated.98 Most important, they are objects that may symbolize
deeper religious meaning for believers and nonbelievers, but they may
hold widely varying messages even for believers.

Thus, for example, a pure religious symbol like a crèche symbolizes a
sacred moment for most devout Christians, and even if theological inter-
pretations and personal and emotional responses vary, the power of the
story represented in the crèche is still there for believers.99 A Ten Com-
mandments monument may or may not elicit the same type of response,
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especially when it includes other secular symbols or writings. Many be-
lievers may respond to the object’s symbolism and the powerful religious
message that potentially inheres in the Ten Commandments. Others, how-
ever, may not. For example, some believers may see it as a political state-
ment (as might many nonbelievers). In fact, other than in synagogues, one
rarely sees the depiction of the Ten Commandments in houses of worship,
and the Jewish community has not generally been associated with at-
tempts to display the Ten Commandments on government property.

There is more of a disjunction between the symbol and the symbolized
with a Ten Commandments monument accompanied by other texts than
with a crèche.100 The former suggests that the Ten Commandments are
important, but there is no automatic latent suggestion as to why, whereas
the latter represents a more direct and more purely religious message. This
might be so even if the Ten Commandments monument does not include
other symbols or texts. As will be discussed below, however, this does not
mean that Ten Commandments monuments displayed by government
are automatically constitutional. In the religious symbolism context, the
messages an object may hold for observers are often varied, but the power
inhering in the object may crosscut the variety of messages it holds. In
the end, multifaceted religious objects may or may not be “religious” for
Establishment Clause purposes, but the answer to whether they are or
not is not to be found in any formalistic test or formalistic definition of
religion.

c. secularized religious objects

The final category of religious objects is “secularized religious objects.”
These are objects generally associated with a particular religion and/or its
holidays, but which do not themselves have a specific theological base or
which have lost association with any such base even for most believers.
These objects are not “religious objects” in the same sense that pure and
multifaceted religious objects are, but because courts must sometimes ad-
dress them, they are included in the present discussion. Secularized reli-
gious objects may symbolize a religious holiday or be connected to a reli-
gion, but they are not themselves imbued with theological relevance or
they have lost their theological relevance over time. Perhaps the best ex-
amples of such objects are Christmas trees and Santas. There are signifi-
cant differences between these objects and “pure religious objects” or
“multifaceted religious objects.”101 Yet, as will be seen, the display of sec-
ularized religious objects is not always constitutional. The next section
will consider how courts have addressed various religious objects. This
will help frame a deeper discussion of the various types of religious ob-
jects in the legal context.
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2. The Religious Symbolism Cases

The U.S. Supreme Court has decided six cases involving the display of
religious objects or symbols by government entities or on public property.
In Lynch v. Donnelly,102 and in County of Allegheny v. ACLU,103 the
Court addressed the display of Nativity scenes—crèches—by government
entities. County of Allegheny also involved the display of a large menorah
next to an even larger Christmas tree accompanied by a sign saluting lib-
erty.104 In Stone v. Graham,105 the Court addressed a Kentucky statute
that required a copy of the Ten Commandments to be placed on a wall in
all public school classrooms in the state. More recently, in McCreary
County v. ACLU of Kentucky,106 the Court struck down courthouse dis-
plays in two Kentucky counties that included the Ten Commandments.
And in Van Orden v. Perry,107 the Court upheld the display of a Ten Com-
mandments monument on the grounds of the Texas state capitol. Finally,
in Capitol Square Review and Advisory Board v. Pinette,108 the Court ad-
dressed the placement of a large cross on government property that was
deemed a public forum. In Capitol Square, the public forum issue was dis-
positive of the outcome. In addition, a number of lower court decisions
have addressed everything from large Latin crosses109 to Ten Command-
ments monuments.

This section will set forth the ways in which courts have approached a
variety of religious objects and symbols. The section will be organized
around the objects themselves, with separate subsections devoted to
crèches, crosses, menorahs, Ten Commandments displays, Christmas
trees, and other holiday displays. Naturally, some of these objects overlap
in a given display, and this too will be discussed. A major focus, however,
will be Ten Commandments displays because of some of the unique and
important questions they raise.

a. crèches

In Lynch, the Court considered whether a crèche (a Nativity scene) that
was placed in a park in Pawtucket, Rhode Island, as part of a larger
Christmas display that included such things as a Santa Claus house and
plastic reindeer, violated the Establishment Clause.110 The city owned
the display and clearly supported and sponsored its erection in the
park.111 Thus, this was a case involving a government-supported display.
The Court held the display was constitutional, ostensibly applying the
Lemon test, which was the then prevailing test for Establishment Clause
claims.112 In applying that test, the Court utilized analysis similar to that it
had used in Marsh v. Chambers113 to uphold the practice of legislative
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prayer. The Court noted the long history of various forms of government
interaction with religion, such as legislative chaplains. The Court ac-
knowledged the religious meaning of the crèche, yet held that holiday dis-
plays like that in Pawtucket are part of a long tradition connected to the
winter holiday season and that Christmas has a secular aspect in addition
to its religious aspects.114

The Court focused heavily on the importance of the broader context
of the display, which included “a Santa Claus house, reindeer pulling a
sleigh, candy-striped poles, a Christmas tree, carolers, cutout figures” of
a “clown, an elephant, and a teddy bear, hundreds of colored lights, [and]
a large banner that [read] ‘Seasons Greetings’. . . .”115 It also noted the
display’s connection to the secular and commercial aspects of the holi-
day. In this context the display as a whole represented the secular aspects
of Christmas.116 Thus, while the crèche is a religious symbol,117 it did
not foster a government establishment of religion in the context of the
broader display and the holiday season because that context demon-
strated both a secular purpose and a primary effect that neither advanced
nor inhibited religion.118 In a passage that has particular import, the
Court referred to the crèche as “passive.”119 The Court also found no en-
tanglement because of the low cost of the display and held that political
divisiveness, which was an element of entanglement at that time, was in-
sufficient by itself to support an Establishment Clause claim.120 In short,
the Court acknowledged that a crèche is a religious symbol but essentially
ignored or minimized any significant discussion of the challenged object
or its religious relevance.

In a concurring opinion, Justice O’Connor introduced the “endorse-
ment test.”121 While many people have questioned Justice O’Connor’s ap-
plication of that test in Lynch,122 the test itself has become highly influen-
tial, especially in cases involving government-supported or government-
endorsed religious symbols.123 Justice O’Connor wrote:

The Establishment Clause prohibits government from making adherence
to a religion relevant in any way to a person’s standing in the political
community. Government can run afoul of that prohibition in two princi-
pal ways. One is excessive entanglement with religious institutions, which
may interfere with the independence of the institutions, give the institu-
tions access to government or governmental powers not fully shared by
nonadherents of the religion, and foster the creation of political con-
stituencies defined along religious lines (citation omitted). The second
and more direct infringement is government endorsement or disapproval
of religion. Endorsement sends a message to nonadherents that they are
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outsiders, not full members of the political community, and an accompa-
nying message to adherents that they are insiders, favored members of the
political community. Disapproval sends the opposite message.124

Later in her concurring opinion she characterized the inquiry into the dis-
play as follows:

The central issue in this case is whether Pawtucket has endorsed Christi-
anity by its display of the crèche. To answer that question, we must exam-
ine both what Pawtucket intended to communicate in displaying the
crèche and what message the City’s display actually conveyed. The pur-
pose and effect prongs of the Lemon test represent these two aspects of
the meaning of the City’s action.125

As has been pointed out repeatedly in the scholarly literature, Justice
O’Connor’s application of this test—a test that was at least ostensibly
concerned with religious ingroup/outgroup dynamics in the political realm
—seemed to betray the words of the test.126 This is especially vivid when
one learns in the dissenting opinions that the city and mayor supported
keeping “Christ in Christmas.”127 Justice O’Connor found that the city’s
purpose was not to endorse Christianity, but rather to celebrate the secu-
lar aspects of a public holiday that has “cultural significance.”128 Her dis-
cussion of effects follows a similar line of reasoning:

Pawtucket’s display of its crèche, I believe, does not communicate a mes-
sage that the government intends to endorse the Christian beliefs repre-
sented by the crèche.  Although the religious and indeed sectarian signifi-
cance of the crèche, as the district court found, is not neutralized by the
setting, the overall holiday setting changes what viewers may fairly under-
stand to be the purpose of the display—as a typical museum setting,
though not neutralizing the religious content of a religious painting, ne-
gates any message of endorsement of that content. The display celebrates
a public holiday, and no one contends that declaration of that holiday is
understood to be an endorsement of religion. The holiday itself has very
strong secular components and traditions. . . .”129

Thus, while Justice O’Connor would have applied a different test than the
Lynch majority, her analysis under that test is quite similar to the major-
ity’s approach. In fact, she acknowledges this in her concurring opin-
ion.130 The physical context of the crèche figures prominently in her
analysis, as does the privileging or desacralization, depending on one’s
perspective, of Christmas.131 Justice Brennan filed a dissenting opinion
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joined by Justices Blackman, Marshall, and Stevens,132 and Justice Black-
man filed a dissenting opinion joined by Justice Stevens.133 The dissenting
opinions pointed out that had the Court applied the Lemon test in the
manner it had in other cases under the Establishment Clause, the govern-
ment-sponsored crèche would not have survived scrutiny.134 Justice Bren-
nan’s dissenting opinion also pointed out that placing a patently religious
symbol representing an event central to Christian theology in the context
of a broader display of items connected to the Christmas holiday is likely
to favor the dominant Christian tradition, and thus could not be saved by
relying on the commercialized aspects of the holiday.135 Such government
action favoring one religion would violate the Lemon test.136 Moreover,
both dissents argued that by minimizing the religious import of the crèche
in the context of the display, the Court both degraded the religious mean-
ing of the symbol and the holiday, and failed to address the exclusionary
message the display sent to non-Christians.137 Thus, the dissents at least
attempted to grapple with the “religion” question.

In Allegheny, the Court also addressed a crèche display.138 As will be
discussed below, that case also involved the display of a menorah and a
Christmas tree. The Court’s analysis of the crèche utilized the endorse-
ment approach set forth by Justice O’Connor in Lynch.139 As in Lynch,
the physical context of the crèche display was central to the Court’s deci-
sion.140 The crèche was owned by the Holy Name Society, a Roman Cath-
olic organization, and was located on the grand staircase of the county
courthouse. It was not surrounded by sundry plastic figures and other
“secular” symbols of the “holiday season” as had been the crèche in
Lynch.141 Instead, it was surrounded on three sides by a wooden fence,
and red and white poinsettia plants were placed around the crèche.142

There was a sign denoting that the crèche was donated by the Holy Name
Society, and there were also two small evergreen trees decorated with red
bows, but these basically blended into the manger scene depicted in the
crèche.

Justice Blackmun, writing for the Court, held that the display of the
crèche violated the Establishment Clause because unlike the crèche in
Lynch, the one in the Allegheny County courthouse sent a message en-
dorsing Christianity, and “nothing in the crèche’s setting detract[ed] from
that message.”143 Government may “acknowledge Christmas as a cultural
phenomenon,” but may not celebrate it as a “Christian holy day.”144 The
crèche, which has an obvious religious message, is a celebration of the
religious aspects of the holiday.145 Interestingly, Lynch and Allegheny to-
gether stand for the proposition that a patently religious symbol, the
crèche, can somehow become adequately secularized if part of a larger
holiday display celebrating the “secular aspects” of Christmas.146 The
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Court does not hold that the crèche loses its religious nature based on its
context, but rather that in some contexts its religious message is appro-
priately secularized such that government may display it.147 This argu-
ment is inconsistent with the general understanding of religious objects
and symbols.

b. crosses

Perhaps the most famous case involving the display of a cross on gov-
ernment property is Capitol Square Review Board v. Pinette,148 which in-
volved the display of a large cross on the grounds of the Ohio state capi-
tol. The cross was placed there by the Ku Klux Klan, a notorious hate
group.149 The Court held that the square was a public forum for speech
purposes.150 Because the government wanted to exclude the cross from the
square and the square was a public forum, the state needed to show a
compelling governmental interest to support the exclusion of the religious
message.151 This is because the state’s actions in attempting to exclude the
cross constituted content discrimination. The state’s reason for excluding
the cross was compliance with the Establishment Clause. The Court ac-
knowledged that compliance with the Establishment Clause could consti-
tute a compelling government interest,152 but the state’s action in this case
was not mandated by the Establishment Clause because the Establishment
Clause does not prohibit private religious expression in a public forum.153

Thus, the state could not exclude the cross without violating the Free
Speech Clause.154 The question of the cross’s religious nature was irrele-
vant given the free speech basis for the Court’s conclusion.155 Thus, the
debates between the plurality and the concurring and dissenting justices
will not be addressed here.

While Capitol Square is the only U.S. Supreme Court case involving the
display of a cross on government property, there are a number of cases in
the lower courts. Significantly, many of these cases involve government
display of crosses rather than private displays in a public forum. For ex-
ample, in Separation of Church and State Committee v. City of Eugene,156

the U.S. Court of Appeals for the Ninth Circuit held that a fifty-one-foot-
tall concrete Latin cross that had been erected in a public park and subse-
quently designated a war memorial violated the Establishment Clause.157

The cross was illuminated on certain holidays.158 In a per curiam opinion
the court held that the display endorsed Christianity:

There is no question that the Latin cross is a symbol of Christianity, and
that its placement on public land by the City of Eugene violates the Estab-
lishment Clause. Because the cross may reasonably be perceived as gov-
ernment endorsement of Christianity, the City of Eugene has impermissi-
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bly breached the First Amendment’s “wall of separation” between church
and state. (footnote omitted)159

Thus, the court acknowledged in unequivocal terms that the cross is a re-
ligious symbol. There have been a surprising number of similar cases de-
cided under the federal Constitution and several state constitutions. Most
of these cases seem to treat crosses as pure religious symbols.

c. menorahs

As noted earlier, the Allegheny decision also addressed the placement
of a menorah outside the city-county building.160 The menorah was
owned by Chabad-Lubavich, a Hasidic Jewish group,161 and was placed
near a large Christmas tree and a sign saluting liberty.162 The Court ac-
knowledged the religious nature and history of the menorah and the holi-
day of Hanukkah,163 to which the menorah is related.164 Yet the Court
held that the context of the menorah—situated near the Christmas tree
and a sign saluting liberty—did not endorse Judaism or religion gener-
ally.165 Rather, the Court held the display sent a message recognizing reli-
gious pluralism and cultural diversity.166 The Court viewed the display as
representing the winter holiday season rather than a specific religion or
holiday.167 In her concurring opinion, Justice O’Connor stressed that the
message sent by the display to a reasonable observer was a message of tol-
erance and good tidings for the holiday season.168 Even though the major-
ity opinion contained a rather detailed discussion of the theological and
historical relevance of the menorah, the Court’s approach demonstrates
that there is an important difference between explaining the history of a
religious object, or even discussing its role in ritual or theology, and care-
fully considering what an object’s theological or ritualistic role says about
the object.

Justices Brennan and Stevens authored opinions dissenting from the
Court’s holding regarding the menorah.169 Justice Brennan, joined by
Justices Marshall and Stevens, agreed with the majority that Hanukkah
and the menorah are religious, but they disagreed that the context of the
display could adequately secularize the menorah.170 Interestingly, Justice
Brennan also questioned the notion that the Christmas tree was necessar-
ily a secular symbol even if it could be in some contexts,171 but ultimately
he focused primarily on the meaning and message of the menorah. In his
view the menorah was purely a religious object.172 Justice Stevens, in an
opinion joined by Justices Brennan and Marshall, argued that “the Estab-
lishment Clause should be construed to create a strong presumption
against the display of religious symbols on public property.”173 Both Jus-
tice Brennan and Justice Stevens were concerned that the Court’s decision
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would offend both believers and nonbelievers by minimizing the religious
meaning of the object involved—in this case a menorah—and by mini-
mizing the impact such displays have on religious outsiders and nonbe-
lievers.174 A number of lower courts have followed the Allegheny Court’s
analysis.

d. ten commandments displays

In Stone v. Graham,175 the Court held that a Kentucky law requiring
the posting of the Ten Commandments in every public school classroom
in the state violated the Establishment Clause. The law required the inclu-
sion of a notation “concerning the purpose of the display,” which focused
on the “secular application of the Ten Commandments” in legal codes.176

Stone is a short per curium opinion,177 but it is notable for purposes of the
discussion herein. Specifically, the Court stated, “The Ten Command-
ments are undeniably a sacred text in the Jewish and Christian faith, and
no legislative recitation of a supposed secular purpose can blind us to that
fact.”178 As this passage suggests, the Court held that the law failed the
secular purpose prong of the Lemon test because there was no valid secu-
lar purpose for mandating the posting of a sacred text on the walls of
every public school classroom in the state.179

Whatever potential this language from Stone had to get the Court to
seriously consider the impact of the religious nature of religious objects
was never realized. In subsequent cases the Court paid lip service to the
historical or theological relevance of religious objects, but any serious
consideration of the power these objects hold ended there.180 This trend
continued in the Court’s most recent Ten Commandments decisions,
which also added confusion regarding the principles and legal tests applic-
able in religious symbolism cases.181

In ACLU v. McCreary County,182 the Court held that Ten Command-
ments displays in two separate county courthouses were unconstitutional.
The Court relied on the secular purpose prong of the Lemon and endorse-
ment tests. The history of the displays in question played a significant role
in the Court’s analysis. Each of the displays originally consisted of a
framed copy of the Ten Commandments taken from the King James Ver-
sion of the Bible.183 The courthouse displays were readily visible to those
using the courthouse. In response to a lawsuit aimed at forcing the coun-
ties to remove the displays, the counties modified the displays to include a
variety of other documents, including “an excerpt from the Declaration of
Independence . . . the Preamble to the Kentucky constitution . . . the na-
tional motto of ‘In God We Trust’ . . . [and] a page from the Congres-
sional Record” declaring 1983 the year of the Bible.184 Each of the docu-
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ments mentioned G-d, and some documents were edited to include only
the religious references contained in them.185 The district court granted
the plaintiffs’ request for a preliminary injunction despite these modifica-
tions to the displays.

In response, the counties posted a third version of the displays that in-
cluded fuller versions of some of the same documents contained in the sec-
ond version, but also included some additional documents that did not
reference G-d.186 The new displays also included a “prefatory document”
that claimed the displays contained “documents that played a significant
role in the foundation of our system of law and government.”187 This doc-
ument suggested that the Ten Commandments influenced the Declaration
of Independence but made no attempt to connect the Ten Commandments
to the other items in the display.188 This unsubstantiated connection was
highly relevant to the Court of Appeals and also played a role in the Su-
preme Court’s decision.

The majority opinion was authored by Justice Souter.189 The opinion
focused heavily on the history of the display and the lack of a secular pur-
pose evinced by that history. The Court’s analysis begins with a promising
quotation from Stone recognizing that the Ten Commandments “are un-
deniably a sacred text in the Jewish and Christian faiths,”190 but rather
than analyze that point or what it might mean under the Establishment
Clause, the Court moves into its secular purpose analysis, recognizing that
the Stone Court found the religious nature of the text relevant in deter-
mining that there was no secular purpose.191 The Court’s secular purpose
analysis utilizes the Lemon test, but explains that the purpose analysis in
that test is meant to assure government neutrality between religions “and
between religion and nonreligion.”192 The Court then applies endorse-
ment analysis, explaining that when government favors religion or a par-
ticular religion, it sends a message to “nonadherents ‘that they are out-
siders, not full members of the political community, and an accompanying
message to adherents that they are insiders, favored members” of the po-
litical community.193

The majority rejects the counties’ invitation to reject or minimize the
secular purpose test. Explaining why analysis of secular purpose is possi-
ble and not simply an exercise in getting into government actors’ heads,
Justice Souter writes: “The eyes that look to purpose belong to an ‘objec-
tive observer,’ one who takes account of the traditional external signs that
show up in the ‘text, legislative history, and implementation of the stat-
ute,’ or comparable official act.”194 According to the Court, if an objec-
tive observer would perceive the predominant purpose behind a govern-
ment action as religious, the government is “taking religious sides.”195 In
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determining what an objective observer would perceive, the history and
context of the display—of which the observer is presumed to be aware—
are quite important.196

The Court recognized that the Stone Court had found the Command-
ments to be an “instrument of religion,” and that this was decisive under
the facts in that case.197 Still, the Court held that there is no per se rule
against displaying the Ten Commandments under all circumstances.198 At
this point in the opinion the analysis gets quite interesting, at least in rela-
tion to the points made here. Justice Souter acknowledges the theological
significance of the Commandments and the impact of their divine ori-
gin.199 In so doing, he points out that the text of the Commandments is a
powerful indication of their religious nature and the likely religious pur-
pose in displaying them. The opinion notes that where the text is absent,
it is less likely that an observer will perceive the depiction of tablets, and
so forth, as religious; conversely, when the text is present, “the insistence
of the religious message is hard to avoid” absent a context that suggests
“a message going beyond an excuse to promote [a] religious point of
view.”200 As a result, when the government places the text of the Com-
mandments “alone in public view”—as the counties did in the first of the
three displays—the religious purpose is obvious.201 Moreover, surround-
ing the text with other historical documents, whose main connection is
that they contain religious references, would only make a reasonable ob-
server more likely to perceive a religious purpose.202

The counties’ third display, which included a number of secular docu-
ments and the text of the Ten Commandments, was ostensibly intended to
represent the foundations of American law.203 The Court recognized that
in a vacuum such a display might have a secular purpose,204 but in light of
the history of the courthouse displays and the odd choices of historical
documents—that is, including the Magna Carta and Declaration of Inde-
pendence but not the Constitution or the Fourteenth Amendment—the
displays could not survive secular purpose analysis.205 The Court found
especially odd attempts to link the Ten Commandments, with their divine
origin, and the Declaration of Independence, which derives governmental
power from the people.206

The Court held that neutrality, although an elusive and variable con-
cept, is an important focus of the religion clauses because the framers
were concerned about the civic divisiveness that can be caused when
the government takes sides in religious debates.207 This militates against
the constitutionality of government displays that evince a religious pur-
pose.208 The Court rejects the dissent’s brand of strict originalism because
there are historical arguments that support both sides. Additionally, given
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the long line of precedent recognizing neutrality as a guiding principle, the
Court does not find the dissent’s reading of history persuasive.209

Justice O’Connor, who joined the majority, filed a concurring opin-
ion.210 She argued that given the religious divisiveness in nations without
some level of separation and given the success of the American experiment
with separation—both for religion and for society more generally—it
makes little sense to reject core Establishment Clause principles and allow
the government to favor one religion or set of religions over others or over
nonreligion.211 She cited the American tradition of religious voluntarism,
and wrote that when government endorses one religious tradition or an-
other it can distort the marketplace of ideas and foster divisiveness.212

Justice Scalia filed a strongly worded dissent, which was joined by Jus-
tice Thomas and Chief Justice Rehnquist, and in part by Justice Ken-
nedy.213 Justice Scalia relied on originalist arguments to assert that the
government can endorse monotheistic religious traditions so long as it
does not discriminate against other religious views or play favorites when
it comes to funding or other aid.214 Justice Scalia pointed to a number of
statements and actions by various framers endorsing monotheism, as well
as to a number of historical practices that do the same.215 As Justice
Souter points out, Justice Scalia’s history is quite selective, and it leaves
out other historical information that may suggest support for a broader
separation or that may suggest a favoring not of monotheism as a broader
concept, but rather of specific Protestant religious views.216 Justice Ken-
nedy did not join this portion of the dissenting opinion. Justice Scalia also
criticizes the majority for its focus on secular purpose, arguing that deter-
mining legislative purpose is not a fruitful task for the judiciary and that
purpose analysis can cause a great deal of mischief.217 Justice Scalia looks
to legal coercion or disparagement as the appropriate test, and he finds
both lacking in this case and in all cases involving “passive” religious
displays.

Interestingly, Justice Scalia does acknowledge the religious nature of
the Ten Commandments, but he morphs them into some sort of nonsec-
tarian, monotheistic acknowledgment of a common heritage.218 This ig-
nores the fact that the text involved in this case came from the King James
Version of the Bible and it ignores the power involved in that choice, but
at least Justice Scalia is forthright about the religious nature of the Com-
mandments themselves. Unfortunately, like the majority, he does little to
openly discuss the implications of the religious nature of the object. In
fact, and interestingly given his rejection of endorsement-type analysis,
Justice Scalia argues that the context of the displays dispel any argument
that they lack a secular purpose. Rather, he argues the displays manifests a

The Meaning and Recognition of Religion Under the Religion Clauses 129



purpose to recognize the influence of the Commandments on American
law and the long-standing and common practices of the nation.219

Van Orden v. Perry220 and McCreary County, though decided the same
day, seem to conflict with each other. Van Orden is a split decision. Justice
Rehnquist wrote the opinion for a plurality of justices. Significantly, there
are four justices in the plurality and four dissenting justices. Thus, Justice
Breyer’s opinion concurring in the judgment seems to be the key opinion.
This is quite similar to the famous Bakke case,221 where the Court was
split four to four and Justice Powell’s concurring opinion became the key
precedent.222 Unfortunately, Justice Breyer’s opinion seems more a policy
compromise than a guidepost for future Courts, albeit a reasonable policy
compromise.223 Before addressing Justice Breyer’s concurrence, however,
it is useful to address the plurality opinion.

The case involved the display of a Ten Commandments monument on
the ground between the Texas state capitol building and the state supreme
court building.224 The monument was one of a number of monuments
scattered around the grounds of the capitol. Its location did not call any
special attention to it. The monument was donated in 1961 by the Frater-
nal Order of Eagles, which paid the cost of erecting it.225 There was little
evidence of the legislative intent behind accepting the monument, and
there was no evidence of the sort of religiously motivated purpose evident
in McCreary County.226

The plurality opinion begins by asserting that the Establishment Clause
has a dual nature. It recognizes “the strong role played by religion and re-
ligious traditions throughout our nation’s history,” and at the same time it
recognizes that “governmental intervention in religious matters can itself
endanger religious freedom.”227 The plurality applies analysis quite simi-
lar to that applied in Lynch; it does not apply either the Lemon or en-
dorsement tests.228 Thus, the plurality focuses on the “unbroken history
of official acknowledgments by all three branches of government of the
role of religion in American life . . .” as asserted in Lynch.229 The plurality
also discusses the religious monuments and sculptures adorning federal
buildings in the District of Columbia, including the Supreme Court. This
is all used as evidence that the Ten Commandments can have a secular
meaning as well as a religious meaning, namely, the Decalogue’s historical
role in American law and culture.230 Significantly, this seems to conflict
with the Court’s earlier holding in Stone,231 but the plurality distinguishes
Stone, arguing Stone involved the public schools, where heightened Estab-
lishment Clause analysis has generally been applied.232

From the perspective of this chapter, there are two especially significant
aspects of the plurality opinion. First, it repeats the argument from Lynch
that religious objects can be “passive.”233 Second, it creates an artificial
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dualism like that in Lynch, which suggests that monuments such as the
one in Texas can have “a dual significance, partaking of both religion and
government.”234 The argument seems to be that so long as the monument
“partakes” of an appropriate secular “significance,” the religious “signifi-
cance,” while still there, is somehow sterilized for Establishment Clause
purposes.235 As is explained elsewhere in this book, that argument is
flawed. The dual nature suggested by the plurality may, however, be a rec-
ognition of the fact that Ten Commandments displays are multifaceted.

Justice Thomas wrote a concurring opinion repeating his call in earlier
cases to reevaluate incorporation of the Establishment Clause,236 and ar-
guing that to the extent that clause is incorporated, the touchstone of
Establishment Clause analysis should be legal coercion.237 A refreshing as-
pect of Justice Thomas’s opinion is that he openly acknowledges and en-
gages with the religious nature of religious objects,238 even if the conclu-
sions he draws from that engagement are questionable.239 In relation to
the Newdow (Pledge of Allegiance) case240 and the religious objects cases
Justice Thomas wrote:

Telling either nonbelievers or believers that the words “under God” have
no meaning contradicts what they know to be true. Moreover, repetition
does not deprive religious words or symbols of their traditional mean-
ing. . . .

Even when this Court’s precedents recognize the religious meaning of
symbols or words, that recognition fails to respect fully religious belief or
disbelief. . . .241

Justice Thomas goes on to point out that the Court’s endorsement ap-
proach “either gives insufficient weight to the views of nonadherents and
adherents alike, or it provides no principled way to choose between those
views.”242 Unfortunately, rather than analyze what the nature of religious
symbols might have to say about their constitutionality from the perspec-
tive of the objects themselves, Justice Thomas ends up relying on his view
of the intent of the framers to find that displaying such objects is constitu-
tional.243 Thus, while he comes close to seriously engaging the power of
these objects, he, like the other justices, falls back into a contested doctri-
nal argument, in this case one based on history.

Several themes emerge in Justice Breyer’s concurring opinion. First, Jus-
tice Breyer views this as a “borderline” case to which no legal test can be
appropriately applied.244 This leaves only the “exercise of legal judgment”
for determining the outcome.245 Justice Breyer stresses, however, that such
legal judgment is “not a personal judgment: “Rather . . . it must reflect
and remain faithful to the underlying purposes of the clauses, and it must
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take account of context and consequences measured in light of those pur-
poses.”246 Second, Justice Breyer, like the plurality, writes that the purpose
of the Establishment Clause is maintaining some level of separation be-
tween church and state while avoiding hostility to religion, although it
seems clear that Justice Breyer weighs these factors differently than the
plurality.247 Third, Justice Breyer asserts that avoiding religious divisive-
ness is a major goal of the Establishment Clause, but this can cut both
ways.248 Therefore, the type of religious purpose evidenced in McCreary
County is unconstitutional, but so would be attempts by the “government
to purge from the public sphere all that in any way partakes of the reli-
gious.”249 Fourth, Justice Breyer argues that long-standing religious dis-
plays do not generally raise the same Establishment Clause concerns as
new attempts to display religious objects, because the long-standing dis-
plays are less likely to be divisive, assuming their context and purpose ad-
equately secularize them.250 This seems to be an attempt to protect against
Establishment Clause challenge most long-standing government displays
that include religious themes—recognition of a form of symbolic ceremo-
nial deism, if you will.

Unfortunately, like the plurality—in fact, even more so than the plural-
ity—Justice Breyer argues for a dualistic (or triadic) analysis of the sym-
bolic meaning of the Ten Commandments. He argues that the Command-
ments, while religious, can also represent “a secular moral message” and
in some contexts “a historical message.”251 He uses these potential secular
messages, in light of the physical and historical context of the monument,
to argue that the display in this case was meant to reflect Texas’s moral
and historical traditions and not the religious aspects of the display.252

Thus, like the plurality, Justice Breyer seems to recognize the Ten Com-
mandments’ multifaceted nature without seriously considering the impact
of the religious facets of the monument. Like the plurality, he essentially
argues that the religious aspects of the monument, while there, are appro-
priately desacralized. Unlike the plurality, however, Justice Breyer engages
in an endorsement-like analysis even as he argues that no legal test can be
applied to borderline cases.253 Justice Breyer rejects most of the plurality’s
reasoning and seems to carve out a narrow group of cases involving long-
standing religious monuments or displays whose physical and historical
context make them appear less divisive than they might appear in other
historical or physical settings.

Justice Stevens wrote a dissenting opinion that focuses heavily on the
religious nature of the Ten Commandments and, more important, takes
the question of the Commandments’ religiosity seriously.254 He, like Jus-
tice Thomas, does not believe that context can detract from the religious
meaning of the Commandments, at least not when the full text of the
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Commandments is displayed.255 He also points out the intense theological
disputes that can arise in relation to the choice of text for the Command-
ments. Like the majority in McCreary County, Justice Stevens focuses
heavily on the concepts of neutrality and separation.256 He expresses great
concern about the potential divisiveness of a display with such obvious
theological significance. In light of that theological significance, he distin-
guishes displays of the Ten Commandments that focus on the Command-
ments’ text from other displays with religious content the Court has up-
held.257 In his view, such displays inherently create religious insiders and
outsiders and thus violate the neutrality and separation principles.258

Justice Stevens also attacks the plurality and Justice Scalia (in his Mc-
Creary County dissent) for relying on isolated statements of the framers
and on the framers’ contemporary practices. He notes that persuasive evi-
dence exists to counter that history with a more separationist version and
that the sectarian nature of a Ten Commandments display has little to do
with the practices supported by history and the nation’s long-standing tra-
ditions regarding public acknowledgment of religion.259 Essentially, he re-
jects the hard originalist approach as being indeterminate and the tradi-
tion approach as being irrelevant under these facts. He also notes that if
one wanted to take a true hard originalist approach, it would be possible
to support religious discrimination and favoritism by the states against
non-Protestants (and against many Protestant groups as well).260 Justice
Stevens comes closest to taking the “religious” in religious objects seri-
ously, but his analysis remains external to the objects, and thus it differs
from that suggested in this book.261

Justice Souter wrote a dissenting opinion in which he argues that the
context of the Texas display, especially the fact that the full text of the
Commandments appears on the monument, demonstrates a form of reli-
gious favoritism that violates the neutrality principle (and implicitly en-
dorses religion).262 He argues that unless context alters the message, gov-
ernment cannot display “an obviously religious text” consistently with
the neutrality principle. Justice Souter looks at the purposes of the Frater-
nal Order of Eagles in donating the monument and the state’s purpose for
placing it on the capitol grounds, as well as the physical attributes of the
monument—which included sizing and capitalizing words that reinforce
the most religious aspects of the text—and concludes that the state was
clearly sending a religious message by displaying the monument.263 Justice
Souter specifically notes that the Ten Commandments are a divine injunc-
tion to follow the laws stated therein and that the monument was de-
signed so as to accentuate the divine.264

The physical setting on the twenty-two-acre capitol grounds along
with sixteen other monuments does not alter the message sent by the
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Commandments because there is no common theme among the monu-
ments.265 Justice Souter does argue, however, that Ten Commandments
displays—especially those not including the text of the Commandments—
would be constitutional if they are appropriately contextualized by other
objects to suggest that the total display is about the historical role of the
Commandments in Western law.266 He chides the plurality for relying on
generalities in earlier cases rather than on more relevant cases such as
Stone,267 and he argues the plurality’s attempt to limit Stone to the class-
room setting was against the lessons of that case and other precedent.268

In addition to the Supreme Court opinions there have been a number
of lower court opinions involving Ten Commandments displays in recent
years.269 These cases are a mixed bag when it comes to analyzing the reli-
gious aspects of religious objects. Because these courts are bound by the
Supreme Court’s doctrine, which generally fails to seriously address the
religion question, most of these opinions do not do so either.270 The im-
portant thing for present purposes is that Ten Commandments displays
have been characterized in different ways by different courts (and some-
times in different ways by the same court). Thus, they have been charac-
terized as purely religious, as multifaceted, and as secularized by their
context. Most Ten Commandments monuments are multifaceted, and the
various characterizations of such monuments are evidence of their multi-
faceted nature.

e. christmas trees and other holiday displays

The constitutionality of the display of Christmas trees and other simi-
lar holiday displays by government was essentially resolved by the Court’s
reasoning in Lynch and Allegheny, where the Court presumed such dis-
plays were constitutional.271 The opinions of the Court in both cases
scarcely questioned the constitutionality of Christmas trees and objects
such as Santas, elves, and plastic reindeer. Even Justice Brennan’s opinion
concurring in part and dissenting in part in Allegheny, which suggests that
a Christmas tree can have significant religious meaning in some contexts,
seems to assume that a Christmas tree by itself is not a religious object.272

Lower courts have followed suit. As will be seen, such analysis—or lack
thereof—is problematic.

The next section will address some common critiques of the legal doc-
trine in religious symbolism cases. This doctrine has generally been con-
sidered a morass by all sides in the debate. This will be followed by a sec-
tion on the problems inherent in treating religious objects as legal sub-
jects. That section directly confronts the implications of the preceding
discussion for the definition or recognition of religion in the religious ob-
ject cases.
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3. Critiques of the Prevailing Legal Doctrines

The doctrine developed by the Court in religious symbolism cases has
been the subject of intense criticism. While this criticism is quite rich and
diverse, it generally falls into one (or more) of four broad categories. I
have labeled these the artificial secularization critique, the majoritarian
dominance critique, the contextual critique, and the traditionalism cri-
tique. Moreover, scholars have questioned the efficacy of the “endorse-
ment test” and looking at the “message(s) sent” by a given government
action more broadly.273 The discussion in this section is very basic, but the
fact that so many scholars (and judges) have criticized the Court’s reli-
gious symbolism cases from so many perspectives is evidence of the doc-
trine’s failure to address the nature of religion in religious object cases,
even if many of the critics do not recognize this. The problems that arise
in religious symbolism cases are inherent to reflexively treating religious
objects as legal subjects. The following critiques are not necessarily sepa-
rate, and many commentators have used a combination of some or all of
them. The following is a brief description of each of the critiques.

The artificial secularization critique suggests that the Court’s doctrine
in religious symbolism cases leads to an artificial characterization of reli-
gious objects that eviscerates, ignores, or minimizes their religious nature
and messages.274 One might also refer to it as the “desacralization cri-
tique.” As Steven Smith has pointed out, the Court never held in Lynch
that the crèche lost its religious nature by inclusion in a broader holiday
display.275 Yet those who have criticized the Court for its desacralization
of religious objects in the religious symbolism cases have a valid concern.

While the Court never held that the crèche in Lynch and the menorah
in Allegheny were any less religious objects because of their inclusion in
broader displays, the Court did hold that the religious message sent by the
objects was appropriately secularized.276 The idea that sacred objects can
be robbed of their sacred meaning by placement in a broader display is
not in keeping with the general understanding of the nature of religious
objects and symbols. The plurality opinion in Van Orden, which asserts
that objects can maintain their religious nature while also having a nonre-
ligious nature,277 does not alleviate this critique both because the plurality
relies on Lynch-like reasoning and because the plurality uses the dual na-
ture of the object in a manner that essentially desacralizes the Command-
ments. Moreover, the fact that some people may not perceive a religious
message in these contexts is not all that surprising because it is unlikely
that everyone will fully perceive the religious power of the objects even
without the added context of the broader display.

The critique naturally addresses the serious problems with the Court’s
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attempt to use physical or thematic context to desacralize a religious ob-
ject or symbol.278 Religious objects and symbols hold powerful meaning
for believers. They are not, contrary to the Court’s assertion in Lynch,
passive.279 Physical or thematic context cannot take away the deeply spir-
itual meaning many devout Christians perceive when viewing a crèche.280

At most the believer might feel that the broader context of a crèche de-
means its sacred meaning when that context includes other objects, but
that does not minimize the sacred meaning of the crèche itself. The artifi-
cial secularization critique recognizes this fact and suggests that viewing
religious displays through the “lowest”—secularized—common denomi-
nator demeans the religious nature of the objects displayed.

The majoritarian dominance critique suggests that the Court’s doctrine
in religious symbolism cases minimizes the impact and message sent to re-
ligious outsiders and nonbelievers by government display of religious ob-
jects.281 The displays almost always represent objects of dominant or at
least less marginalized religious groups, and thus the failure to find such
displays unconstitutional in many circumstances amounts to a de facto es-
tablishment of majority religious preferences. A corollary of this critique
suggests that it is not so much larger religious groups that benefit from the
Court’s approach, but rather the dominant secularized religious culture.282

This critique can be used in tandem with the artificial secularization cri-
tique, and it is not uncommon to read articles (or dissenting opinions)
which suggest that the Court’s approach in religious symbolism cases both
demeans the religious nature of the symbols and disregards the message
such symbols send to nonbelievers and religious outsiders.283

Interestingly, the concern underlying this critique, namely, that the
Court further marginalizes religious outsiders and nonbelievers by sug-
gesting government displays of religious objects from the dominant faiths
in a given area are constitutional, is played out in the Court’s battles over
the endorsement test. As some commentators have suggested, the phrasing
of that test held the initial promise of sensitivity to the impact of govern-
ment religious activities on religious minorities, but the Court’s subse-
quent application of the test—at least in the religious symbolism cases
—has not lived up to that promise.284 Critics frequently blame Justice
O’Connor’s adoption of the reasonable observer standard because her
reasonable observer appears a lot like a member of the dominant reli-
gious group in a given area, since the reasonable observer is charged with
knowledge of local customs and settings.285

This critique is reflected in the dispute between Justice O’Connor and
Justice Stevens in their respective opinions in Capitol Square Review
Board v. Pinette,286 where they debate the perspective of the “reasonable
observer” under the endorsement test.287 Justice Stevens would have made
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the reasonable observer a member of a religious outgroup or a nonbe-
liever, while Justice O’Connor would have used a more general reasonable
observer standard that did not as clearly consider outsider perspectives.288

Those espousing the majoritarian dominance critique generally reject the
use of the endorsement test or advocate an approach more in keeping
with Justice Stevens’s application of the endorsement test.289

Of course, this critique is not limited to the Court’s application of the
endorsement test. In fact, the critique has even more compelling applica-
tion in relation to the “long-standing tradition” approach.290 After all,
long-standing traditions rarely reflect the practices and beliefs of religious
outsiders,291 and the fact that they have not been challenged may say more
about the subordinated role of religious outsiders than it does about long-
standing “community” acceptance of a given practice.292

Finally, one of the most salient features of this critique is that in cases
like Lynch the physical and thematic context of the display, far from
evincing a celebration of a secular holiday, reflects even further Christian
dominance.293 This should seem an obvious critique, since Christmas,
or “Christ’s Mass,” in any of its forms is not celebrated by most non-
Christians, some smaller Christian groups, and many atheists.294 Far from
sending a nonreligious message, the placement of Santas, reindeer, elves,
and Christmas trees near a crèche sends a message that Christianity is the
preferred religion.295 Rather than detracting from the religious meaning of
the crèche, these other figures reinforce that the display is about Christ-
mas, which is not “our” holiday.296 The same message may be sent to
Muslims, Buddhists, or atheists by a large Christmas tree, a menorah, and
a sign saluting liberty—that is, some outsiders might question whose lib-
erty is being saluted by this display.297 Thus, the context of religious ob-
jects does not cure, and in fact may exacerbate, the concerns raised by this
critique.

The contextual critique suggests that the Court’s focus on the physical,
historical, and/or thematic context of religious objects in religious sym-
bolism cases downplays the message sent by the objects themselves,298 and
often ignores the fact that the “nonreligious objects” in a given context
may reinforce the religious message sent to outsiders by the “religious ob-
jects.” This latter point is shared with the majoritarian dominance cri-
tique. Thus, the message sent to non-Christians by the display of a crèche
with Santa and his reindeer is relevant to this critique.299

In many ways this critique is a natural corollary to the first two cri-
tiques, since both of those assert that physical context cannot alter aspects
of the message sent by a religious object. Yet the contextual critique can
stand on its own as well. Central to this critique is the idea that the physi-
cal context or setting of a patently religious object cannot generally alter
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its meaning for constitutional purposes when it is displayed by govern-
ment.300 Neither can its thematic context—that is, the fact that it is con-
nected to the holiday season.301 It is either constitutional to display the
object or not, but that answer may not be dependent on the physical or
thematic context of the object except in the rarest of circumstances (such
as a museum setting).302

Finally, the traditionalism critique questions the Court’s use of “long-
standing tradition” to uphold religious displays by government or on gov-
ernment property.303 The critique asserts the Court has never adequately
explained why such long-standing tradition should affect results in rele-
vant cases. Nor has the Court adequately explained the seeming discrep-
ancies between situations where the Court allows such tradition to affect
outcomes and those where it does not.304

If the display of a purely religious object would otherwise be unconsti-
tutional, could a long-standing tradition of displaying the object make it
constitutional? The answer would appear to be no if the object is a cross,
so why should the answer be any different if the object is a crèche?305 This
critique asserts that tradition is at most a factor to be considered in deter-
mining the context of a display. At worst, it is an excuse for upholding
displays that would never pass constitutional muster otherwise.306 The
critique is consistent with this book’s treatment of the long-standing tradi-
tion approach.

4. The Problem with Treating Religious Objects as Legal Subjects

As the above critiques demonstrate, the Court’s approach to religious
objects is devoid of the tools necessary to analyze these diverse and often
deeply powerful symbols. Contrary to the assertions of many of the crit-
ics, however, the answer does not lie in simply finding a better version of
the endorsement test or in instituting some other test. The Court has
failed in its semiotic task so completely that any test used without serious
consideration of the religious and cultural power often held by religious
objects would create problems similar to those created by the current doc-
trine. Yet because these objects do not have a fixed meaning for all observ-
ers, the task of deriving meaning from such objects may seem impossi-
ble.307 However, it is not the “meaning” of the object that matters most—
since meaning is variable—but rather its power.

It must be recalled that the Court has essentially analyzed religious ob-
jects without paying much attention to what counts as a religious object
or how such objects operate in the lives of believers and nonbelievers.
Moreover, once the Court developed its reflexive approach to religious
objects, it applied it in a reflexive way that was heavily affected by the
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preconceptions of the justices308—preconceptions that were both secular-
ized and Christocentric. Of course, there is no set meaning for religious
symbols, and the Court could never create a test that would show what a
given object “means” in any general sense. This is exactly the problem,
since that is precisely what the Court has attempted to do.309

While religious objects hold no fixed meaning for the general public,
we do know that they hold powerful and profound—even if varied—
meaning for believers.310 This points to a problem inherent in treating re-
ligious objects as legal subjects. In order to craft a coherent doctrine, the
Court is tempted to create a general meaning for these objects, but reli-
gious objects may hold vastly different meaning for both believers and
nonbelievers.311 By relying on a more secularized meaning as it did in
Lynch and Allegheny, the Court minimizes the power these objects hold
and fails to distinguish between objects that are sacred and those that are
secularized.312

The simple reality of treating religious objects as legal subjects is that
short of a bright-line test either prohibiting or permitting government to
display religious objects, the objects will be distorted through the legal
lens simply by being subject to the process of legal reasoning. The only
question is how much distortion should be tolerated. Yet, as I have writ-
ten elsewhere, a bright-line test in these cases is quite undesirable.313 Such
bright-line tests are blunt instruments for dealing with a complex phe-
nomenon. This is why a middle ground is better. The problem is that
while the Court was correct to consider the context of religious displays
as a variable through which to analyze specific religious objects in those
displays, it never adequately analyzed the objects themselves, in essence
making context a determinative variable regardless of what was suppos-
edly being contextualized by the physical setting. This is highly problem-
atic and not a terribly well-informed middle ground. The ebb and flow of
religion clause principles and the facilitation test will help provide a mid-
dle ground, but this can only be done if one takes the religion question
seriously. Otherwise, religious objects analysis is devoid of the tools to
address the questions religious symbolism cases raise.

Given the seeming dominance of both secularized and Christocentric
traditions among the justices and judges engaging in this analysis, it
would be useful if the applicable approach includes elements that rein in
the justices’ own prepossessions, to use Justice Jackson’s famous terminol-
ogy,314 or their own preconceptions, to use Hans George Gadamer’s.315 By
carefully considering the nature of the object being analyzed, the impact
of judicial preconceptions can be countered as they come into contact
with the horizon of the object, to use Gadamer’s terminology, even if these
preconceptions do ultimately play into the analysis under a given legal
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test.316 If a court first decides that an object is a pure religious object be-
cause it is used in ritual, represents an important theological meaning, or
is an object of veneration, it would be much harder to justify government
display of the object in terms that suggest it is passive and desacralized by
its context.317 A justice or judge confronting such a situation would have
to explain why or why not government display of such an object is consti-
tutional given its religious and cultural power. The context of the object
would still be relevant, but the Court, having acknowledged the power
and role of the object for believers, would have to carefully explain how
the context of the object could desacralize it adequately so that its display
by government does not facilitate religion. A purely reflexive jurispru-
dence such as that in Lynch would work poorly here, although perhaps it
is to be expected.

It is important to clarify the role of meaning and context in this analy-
sis. Both context and meaning are relevant to the equation, but neither
can dictate outcomes because both are inherently indeterminate. Context
can involve a number of factors such as physical proximity, and so forth,
and the framing and interpretation of the context of religious objects are
not terribly useful without considering the objects themselves. The mean-
ing of a religious object is also variable depending on who is perceiving it.
Yet we do know that religious objects have powerful—even if varied—
meaning for believers, and it is this power that makes government interac-
tion with the objects so problematic. While the context of an object may
limit this power vis-à-vis government—for example, where a religious
painting is displayed in a public museum or a Buddhist bell donated by
Japan is displayed in a town that was involved in the development of nu-
clear weapons318—the context does not operate in a vacuum. The object
itself must be analyzed to see what is being contextualized. Thus, while
the context and meaning held by an object may be relevant variables, it is
the power of the religious object that is key.

An obvious retort to this approach would be that by choosing the
power an object may hold for believers as an important reference point,
the approach does make meaning somewhat determinative. The response
to this is “absolutely.” The reason these objects are so highly contested is
precisely because they are “religious” or argued to be so. Thus, looking at
the religious aspects of religious objects—even if they vary—seems a logi-
cal first step in evaluating the constitutionality of displaying such objects.
This does not require an assertion that objects have specific meaning that
is fixed, but rather that some religious objects are imbued for believers
with a great deal of spiritual meaning and power. The specific “meaning”
of the object may vary even for believers depending on their preconcep-
tions, but the connection between the real world and the divine inheres in
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the object for the believer. Once the religious aspects of the object are ad-
dressed, the context of the object can be considered. Determining the reli-
gious nature of an activity is relevant to the issue in the next section,
namely, teaching abstinence-only and sex education in the public schools.

C. Teaching Morality and Sex Education in Public Schools

This issue actually involves both Establishment Clause and Free Exercise
Clause concerns. The free exercise concerns arise when parents seek ex-
emptions to sex education instruction or other similar programs, or even
to remove such programs from the general curriculum.319 The establish-
ment issues arise when schools teach abstinence-only programs that have
an uncanny resemblance to the religious views of certain groups and
sometimes a direct connection to religious entities that developed the cur-
ricula.320 Another area where establishment issues arise is when schools
seek to teach morality directly in the curriculum or through school-spon-
sored programs.321 Most such programs are secularly based and do not
run afoul of the Establishment Clause, but some either have a theological
connection to a given religion or religions or use clergy in a manner that
raises establishment clause concerns.322 At the core of some of the Estab-
lishment Clause analysis is the meaning of religion. Thus, this section will
focus heavily on the establishment issues. The Free Exercise issues raise
the religion question in a more traditional way and thus will be addressed
after discussing the establishment questions.

1. The Establishment Clause

Abstinence-only programs present a number of interesting questions.
Few of these programs advertise themselves as religious, but are they “re-
ligion” for purposes of the Establishment Clause. Some scholars have cer-
tainly argued that they are.323 The reasoning is that while most sex educa-
tion programs teach abstinence in addition to other forms of protection,
some abstinence-only programs ignore or misstate information on contra-
ception that would help prevent the spread of sexually transmitted dis-
eases (STDs) and teenage pregnancies.324 Thus, the argument goes, such
programs cannot serve the goals of promoting children’s health and wel-
fare, and in fact may promote greater spread of STDs.325 Moreover, some
of these programs openly demean homosexuality or discuss it only in
the context of AIDS or other STDs.326 This also can have a negative im-
pact on the mental health of gay youth and on the perceptions of their
classmates.327 These are powerful arguments for the shortsightedness and
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naïveté of most abstinence-only programs, but these arguments do not
necessarily show that such programs are religious without more.

The “more” comes in the form of the organizations and interests that
promote abstinence-only programs and sometimes the statements of
school boards that adopt them and school officials who carry them out.328

In some cases, the program’s treatment of homosexuality and other sexual
issues seems to directly reflect conservative Christian theology.329 The
problem with defining “religion” in this context is that despite the evi-
dence that some, if not most, of these programs are religiously motivated,
religious motivation does not necessarily make a given program religious.
If every policy that had some religious motivation were an establishment
of religion, religious motivation would render everything that stems from
it religion.330 The Court has wisely trod carefully on this question, distin-
guishing situations where religious purpose was obvious and those where
religion may have been one of a number of motivating factors.331 Under
this analysis the abstinence-only programs that are easily connected to re-
ligious entities or purposes would be unconstitutional for that reason, but
the underlying question of whether such programs constitute “religion”
remains in the other cases. Moreover, even in the clear purpose cases the
underlying question is unanswered, but rather religious purpose becomes
a substitute for “religion” in such cases.332

Perhaps the best analogy to this situation comes from Justice Stevens’s
opinion concurring in part and dissenting in part in Webster v. Reproduc-
tive Health Services.333 In the opinion he discusses the nature of the pre-
amble to a Missouri statute regulating abortion, which stated that life be-
gins at conception and that conception occurs at fertilization.334 While his
discussion focuses on the purpose for this statement and thus is consistent
with a long line of legislative purpose analysis in the Establishment Clause
context, Justice Stevens ultimately concludes that even without evidence
of legislative purpose the correlation between the legislative statement in
the preamble and the tenets of certain religious doctrines, and the lack of
any other plausible secular basis for the statement are enough to render
the preamble unconstitutional under the Establishment Clause335—that is,
he implies that the preamble’s assertion is religious despite the lack of any
express citation to religious sources. The definition of religion set forth
herein would support Justice Stevens’s conclusion and suggest that some
of the abstinence-only programs are also inherently religion, even though
they may not clearly explain why. The natural questions are how are these
things “religion” for establishment clause purposes and how is the defini-
tion of religion affected by secular purpose analysis? The second question
can be answered easily. The answer is that while there may be some fac-
tual, or even conceptual, overlap in the definition of religion and secular
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purpose analysis, the recognition that something is religion is not based
on secular purpose analysis. This will become more clear in the following
analysis.

Assume that the public schools in a small town dominated by conserv-
ative Christian values teach a form of abstinence sex education that favors
abstinence over the alternatives, but also teaches about contraception and
abortion because of fear that lack of such teaching might lead to STDs or
unwanted pregnancies among those who stray from “community values.”
Moreover, homosexuality is barely mentioned in the program, but homo-
sexuals are not disparaged. Community members and school board mem-
bers discussed the form of the program in open meetings. Many expressed
a preference for a religiously based abstinence-only program, and all ex-
pressed their support for the community religious values. In the end,
however, the voices favoring a broader abstinence program including the
above-mentioned factors won out. There would seem to be a religious
purpose on the part of the schools for choosing even the broader absti-
nence program over general sex education curricula, and a court might
conclude there was no secular purpose (although a court might also con-
clude that religion was just one factor and that concern for the health and
safety of the students was an overriding factor given the end result of the
community discussion).

Before reaching the purpose question, however, it would need to be de-
termined if the program could even be considered religion or religious. If
not, there is no Establishment Clause issue in the first place. The program
does seem to have some theological connection to the dominant faith
community in the area given its focus on abstinence, but at the same time
it teaches material that would seem to go against that same theology. Is
some theological connection enough to make this program subject to Es-
tablishment Clause scrutiny? Keep in mind that the answer to this ques-
tion is simply a gatekeeping answer, because even if the program were
considered within the realm of religion for Establishment Clause pur-
poses, it may yet be found constitutional. The problem with this context is
that finding the program is religiously affected may affect the Establish-
ment Clause analysis in a way that a similar finding may not in other con-
texts. Under these facts it is a close call, but the fact that the program
has some connection to core theology is not enough to make it “reli-
gion” given the other factors. Yet, most abstinence-only programs do not
share the mitigating factors with this hypothetical, and thus many could
be subject to Establishment Clause scrutiny. There may be a “chicken-
and-egg” element here. The hypothetical situation would probably sur-
vive Establishment Clause scrutiny under the facilitation test proposed
later in this book (and under the Court’s current tests). Conversely, many
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abstinence-only programs would fail the facilitation test because they
have too close a theological connection and facilitate certain religious
views at the expense of student health interests.

In the end, the question of whether abstinence-only programs violate
the Establishment Clause cannot sensibly be answered without address-
ing the question of what constitutes religion under that clause. The sub-
stitute question used by the courts as to whether there is a secular pur-
pose for the program may lead to results that are both underinclusive and
overinclusive unless the “religion” question is addressed first. Once that
question is addressed (assuming the answer is that the program could
constitute religion), we can move on to the Establishment Clause inquiry
relating to secular purpose—a question that may have already been par-
tially answered in the analysis of whether the program is itself religion or
religious.

One might view this issue as implicating the debate over publicly acces-
sible reasons (PARs).336 The PAR debate is long-standing and far beyond
the scope of this chapter. In a nutshell, it involves the question as to
whether government action that is religiously motivated should be sup-
ported by a publicly accessible reason or reasons that nonbelievers might
accept as a valid basis for the law.337 There are many sophisticated argu-
ments from all sides in the debate. Some argue that PARs are unnecessary
because religious motivation should not condemn a law that has secular
benefits.338 Others argue that such reasons are necessary because when the
government acts based on religious beliefs (or other comprehensive belief
systems), political discourse becomes inaccessible to those who do not
subscribe to the comprehensive belief system or systems (and some may
understand all too well the reasons for the law and thus be made to feel
like outsiders in the political discourse).339 Still others argue that such rea-
sons—if used to cover over religious reasons—are problematic because
they allow government to establish religious tenets without providing
those who may challenge those tenets with the means to challenge the
government actors’ real reasons.340 Finally, some argue that the whole de-
bate is somewhat moot because at least when dealing with legislative ac-
tion there may be no way to glean the various motivations of government
actors or purposes for given actions, and of course even an individual leg-
islator may be motivated by more than one factor. Therefore, PARs could
exist for almost any government action depending on how it is viewed.
Thus, the search for PARs or for religious motivation is a search into a
tangled web of motivation that may be supported by little proof.

This, of course, is a vast oversimplification of the many sophisticated
positions in the debate, but for present purposes it will do because the
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abstinence-only question exists in a realm where in many cases there will
be ostensible PARs, but at the same time many will reject that these rea-
sons are publicly accessible because they make no sense in the current
state of reality and thus must be motivated by religion. In other words, the
very question of whether there are PARs in this context is so highly con-
testable by both sides of the debate that one need not take a position in
the broader PAR debate to address this issue.

Moreover, given the facilitation test’s primary focus on the effects of
government action, a law that was supported by PARs may still be reli-
gious and may still violate the Establishment Clause. It is conceivable, but
less likely, that a law with no PARs may still be found constitutional given
the way it actually functions. Still, if one views abstinence-only programs
as irrational and naive responses to current trends among teens, it may be
impossible to convince that person that there is any plausible PAR for
such a policy, especially in light of the demographics of those who usually
support such programs. At the same time, if one views abstinence as the
only and best option for preventing teenage pregnancy and the spread of
STDs, it would be hard to convince such a person—even if he were moti-
vated by religious concerns—that there are no PARs for such a policy.
So, for now, we will leave the PAR debate aside and focus on the basic
question of whether abstinence-only programs violate the Establishment
Clause.

In the Establishment Clause area the definition of religion should be
affected by the context of the given case. Thus, the meaning of religion in
the context of a religious symbolism case may be different than in a gov-
ernment aid case. The one thing that the definition should include in all
establishment clause cases is some core of theological principles or beliefs.
These do not necessarily need to be deity related, but they should relate to
questions that may best be expressed as ultimate truths or goals. The ab-
stinence-only context is a particularly tough one to address because of the
variety of programs and circumstances underlying them, the seemingly
obvious connection to religious beliefs, groups, and values, and the reality
that this connection may not always be easy to prove even where it exists.
It is no secret that the biggest proponents of abstinence-only programs are
certain faith groups.341 It is also no secret that some of these groups have
had a role in funding or developing some abstinence-only curricula and in
lobbying the federal and state governments to support such programs.342

Moreover, abstinence-only programs reflect the theological and social
views of these groups regarding sex and sexual activity.343 The problem is
that such programs may also be supported by people or groups with no
religious affiliation or those who support such programs based on reasons
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other than their faith. This means that for such programs to qualify as re-
ligion under the Establishment Clause, there must be some more direct
link to religious theology or religious entities.

This link can take several forms. First, there are programs that define
life as beginning at conception or make other primarily theological claims
regarding sexuality. Similar to Justice Stevens’s argument in Webster, there
is no serious secular reason to make the claim that life begins at concep-
tion or to disparage homosexuality in order to teach an abstinence-only
program.344 Second, there are programs or curricula developed by an en-
tity or individual with close connections to a religious entity or entities,
which connections might include substantial funding. Third, there are
programs that include direct religious references in the materials. Fourth,
there are programs enacted or administered against a background or con-
text where it is apparent religion is being taught or favored (this analysis
may cross over heavily with secular purpose and effects analysis).

If any or all of these links exist, it is likely that the program will be “re-
ligious” and thus subject to challenge under the Establishment Clause.
This is so because these factors all point to a theologically or otherwise
religiously infused curriculum. Whether any one of these factors is met
would be a question of fact and for some of them a question of degree. Of
course, even if a program is religious for purposes of the Establishment
Clause, it must still be analyzed under that clause to determine whether it
violates the Constitution.

Under the Court’s traditional tests, programs that involve links one,
three, or four would most likely be found unconstitutional under an en-
dorsement or Lemon analysis because direct religious references or a cur-
riculum that makes theologically charged claims about sexuality will have
a primary effect that advances religion, especially if the program could be
run without those connections.345 Depending on the facts, such a program
may also lack a secular purpose. Similarly, programs enacted or admin-
istered against a background or context where it is apparent religion is
being taught or favored would most likely violate the secular purpose
prong of Lemon.346 Such a program may also violate the effects prong of
Lemon. Significantly, recent decisions by the Court suggest that outside of
the aid context, divisiveness—traditionally an element of the entangle-
ment prong of Lemon—remains a factor in some cases.347 Thus, these
programs may also involve entanglement based on divisiveness as well as
institutional entanglement, depending on how they are structured and ad-
ministered. Programs that involve the second link may be found unconsti-
tutional under the secular purpose or entanglement prongs, but this
would be a particularly fact-sensitive analysis. Moreover, if such a pro-
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gram developed or funded by a religious entity has religious content, it
would most likely also fall under the other three links. If not, the program
is more likely to be constitutional.

Endorsement analysis would likely lead to similar conclusions because
a reasonable observer would most likely view any of the above links as fa-
voring the religious sect or sects that support the program and treating as
outsiders those who do not share the “community values” reflected in the
program.348 Thus, the purpose and/or effect of such programs would be to
endorse religion.349 This is, of course, a highly fact-sensitive analysis, and
some programs with similar content to constitutional programs may be
found unconstitutional depending on the differences between the pro-
grams and the facts surrounding the creation, institution, and administra-
tion of the programs.

Interestingly, under a coercion analysis the fact that a given program
constitutes “religion” and that these classes are generally mandatory may
support a claim for coercion. The classes would in essence be a formal re-
ligious exercise (or event) that dissenting students would in a real sense
feel compelled (or literally be compelled) to attend.350 It is possible that an
opt-out option would save some programs under a coercion analysis, be-
cause students would not feel compelled to attend, but even with such a
provision students may feel coerced to attend due to peer pressure.351

Thus, the specific facts of a given case and the court interpreting those
facts would have a major impact on the coercion analysis where an opt-
out provision exists. Still, the fact that the program would likely violate
the Lemon and endorsement tests would ordinarily be enough to deem it
unconstitutional.352

The facilitation test proposed in this book would lead to many, but not
all, of these programs being found unconstitutional. The details of the test
are spelled out in greater detail in later chapters. For now it is enough to
note that a program that takes a theological position, is developed by a re-
ligious entity, includes religious content, and/or was created, enacted, or
administered under circumstances favoring religion or specific religions
would substantially facilitate religion. Such a program would be using the
public schools to promote a religiously based ideology, while at the same
time denying students information that may help protect them from STDs
or unwanted pregnancies because of that religious ideology.353 Certainly,
not all abstinence-only programs will involve the above-mentioned fac-
tors. Those programs that do not substantially facilitate religion may be
unwise and naive, but they would not be unconstitutional. The effects of
the program would be key to this analysis, but the nature and creation of
the program would also be relevant.
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2. The Free Exercise Clause

The question that arises under the Free Exercise Clause is whether reli-
gious parents or students can demand an exemption to all or part of a
general sex education curriculum based on religious objections to the con-
tent of such programs. This is often referred to as the ability to “opt out”
of such programs.354 Schools, of course, have the ability to grant opt-out
exemptions to religious students if they choose,355 but the harder question
is whether the Free Exercise Clause mandates such exemptions. Given the
Court’s decision in Employment Division v. Smith,356 many have assumed
that opt-out exemptions are not mandated by the Free Exercise Clause.
Smith held that when the government enacts and applies a law of general
applicability—a school curriculum would be considered generally applic-
able—there is no duty to provide an exemption to that law under the Free
Exercise Clause even if the failure to exempt places a substantial burden
on the complaining party.

However, the Smith Court created the concept of hybrid rights, situa-
tions where the free exercise right combines with other fundamental rights
such as free speech or parental rights to mandate an exemption unless the
government meets a higher burden, most likely a compelling government
interest and narrow tailoring.357 Many scholars, including this author, be-
lieve that the hybrid rights idea was a means for the Smith Court to get
around inconvenient precedent, namely, Wisconsin v. Yoder358 and West
Virginia Bd. of Educ. v. Barnette.359 As will be discussed in later chapters,
the hybrid rights concept seems odd because the Court seems to be saying
an otherwise inadequate free exercise claim can become adequate if mixed
with another fundamental right, but this leaves two options. First, the in-
dependent fundamental right is also inadequate by itself to support relief,
in which case it is hard to understand how two inadequate constitutional
claims can render each other adequate. Second, the hybrid right is itself
adequate to grant relief, in which case the free exercise claim is unneces-
sary.360 As this book suggests, the Smith analysis is itself problematic, and
the hybrid rights concept seems to be an attempt by conservative judicial
activists to cover their activist tracks just as an earlier liberal activist
Court attempted to do in Sherbert v. Verner when it failed to adequately
address Braunfeld v. Brown.361 Whatever its purpose, the hybrids rights
concept has been used inconsistently by lower courts.362

The hybrid rights concept may have significant import in the context of
requests for opt-out exemptions from sex education curricula. This ques-
tion is still an open one, and the suggestions herein are simply that, sug-
gestions as to how such a scenario might play out. Simply put, in many
cases schools will have a duty to provide exemptions to allow students to
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opt out of sex education courses or portions of those courses. The basis
for this assertion is the hybrid rights concept (as well as state RFRAs and
constitutional provisions discussed below).

The question regarding the definition of religion that arises in these
cases is whether the asserted religious concern is religious or simply social.
In most cases, it will obviously be religious (or both), and in cases where it
is less clear, courts have generally given great deference to complainants’
assertions that a given concern is religious, and as asserted earlier in this
chapter, such deference is appropriate in the free exercise clause context
where the definition of religion should be broader. Thus, there is at least a
plausible free exercise concern in most cases involving a denial of an opt-
out exemption to a sex education curriculum.

The quintessential hybrid rights in Smith were freedom of expression
and, more relevant here, parental rights.363 As mentioned above, the hy-
brid rights concept was used as a means by the Smith Court to distinguish
Yoder, which itself involved a parental rights element;364 although the
Smith Court greatly overstated the relevance of that element to the out-
come in Yoder.365 Thus, if a parent asserts the right to direct the upbring-
ing of his or her child combined with a free exercise right, courts may find
a hybrid right exists and require the application of a higher burden on the
government such as the compelling interest test.366 Of course, from a chil-
dren’s rights perspective such a recognition of parental will is not neces-
sarily a good social outcome, but that question is beyond the scope of this
chapter. In fact, even if a student sought the exemption on behalf of her-
self, there is a plausible hybrid rights claim based on freedom of expres-
sion and/or association, although absent a hybrid-rights claim such claims
will generally fail in the public school context (and such claims may very
well fail even when hybrid rights are asserted).367 If a hybrid right is
found, courts may apply the compelling interest test as developed in Sher-
bert v. Verner and its progeny.368 Thus, courts will look to see whether the
failure to provide an exemption places a burden on the religious prac-
tices/faith of the complainant, whether the government has a compelling
interest for denying the exemption, and whether the denial is narrowly
tailored to meet that interest.369

Courts tend to be deferential to complainants’ claims that their reli-
gious beliefs or practices are being burdened by a given governmental ac-
tion.370 In the case of opt-out exemptions the parents could assert that sex
education curricula undermine the religious values regarding family life,
sex, and sexuality required by their faith and central to their family life,
and that exposure to sex education might cause the child to act against his
or her faith or question the values taught at home and by the faith.371 This
is a tricky argument because it may be hard to distinguish sex education
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from other portions of the secular curriculum here, and courts may fear a
slippery slope.372 Still, other than perhaps the teaching of evolution, sex
education is the only area where there is likely to be a viable claim that the
lessons so directly conflict with family values and religious beliefs so as to
substantially burden religious freedom.

Next the government would need to demonstrate a compelling interest
for denying the exemption. This is key. The government obviously has a
compelling interest in teaching sex education—that is, the health and
safety of students—but does that interest translate into one supporting
the denial of an exemption? As in Yoder, this may be harder to show, es-
pecially if the parents or student can show that the religious values relat-
ing to such issues are being inculcated at home and that at the very least
the student is being taught about abstinence. It would be harder still if the
family can show that the rates of STD transmission and unwanted preg-
nancies are significantly lower in their faith community than among the
general school population.373 Still, the government could argue that ex-
empting any child from sex education potentially exposes that child to
health risks that could be passed to other children and that portions of
the curriculum are not likely to be objectionable to the family.374 This will
be a tough call for a court, but if the family can show, as the families in
Yoder did, that the risk is minimal in their faith community and that alter-
native approaches are being taught at home, the school may lose on this
element.375

Assuming the school does have a compelling interest in denying an ex-
emption, the question remains whether denying the exemption is nar-
rowly tailored to meet that interest. It is possible that the student might be
exempted only from the objectionable portions of the course or that the
school could require the family to demonstrate that alternative, but reli-
giously acceptable, lessons are being given to the child such as training in
the risks of STDs in the absence of abstinence. If the parents can demon-
strate that the state’s interest is not served by denying the exemption to
their child because of the low risk that the child would be involved in the
types of activities the school is concerned about, the school would likely
lose this argument. In sum, there are many ways for parents to win under
the compelling interest test and fewer ways for the school to win. Schools
may want to consider simply exempting students when requested to avoid
a protracted legal battle. The strongest argument for schools that do enter
the legal fray is that there is no hybrid right involved under the facts of the
given case.376

Hybrid rights claims are not the only basis for reviewing the denial of
an opt-out exemption under the compelling interest standard. Many states
have RFRAs, which require that the compelling interest test be applied
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in all cases involving the denial of an exemption from a generally applica-
ble state or local law.377 Still other states provide for such a requirement
under their state constitutions.378 So there may be many circumstances
where the compelling interest test discussed above could be applied to the
denial of an opt-out exemption. As will be seen in chapter 10, the facilita-
tion test would require an exemption in most of these cases because a fail-
ure to provide one would substantially interfere with religion. The issue of
whether parents should have such rights as a matter of policy is irrelevant
to the religion clause question under the facilitation test except where the
student objects to the parents’ choices, in which case a court would have
to determine under state law who has the right to make curricular deci-
sions for the student. Additionally, arguments from outside the religion
clauses might be made to dispute the parental rights in such cases, but
these are beyond the scope of this book.

D. Defining Religion in the Context of Mandatory Exemptions
Under the Free Exercise Clause

As you read this section, you might find it odd that it is so short in rela-
tion to the two examples under the Establishment Clause given the impor-
tance of the exemption issue under the Free Exercise Clause. Aside from
the fact that the exemption issue was discussed a bit in the previous sec-
tion, however, there are some obvious reasons for the disparity. Under the
Establishment Clause, defining religion is a dual task involving both defin-
ition and recognition of religion in contexts where the Court has tradi-
tionally paid little attention to either. In the Free Exercise Clause context
there is a stronger tradition of at least grappling with the nature of reli-
gion,379 even if that tradition has borne little fruit beyond the tests men-
tioned in the introduction to this chapter.

Moreover, a definition of religion was proposed for the free exercise
context earlier in this chapter, and that definition can be applied to the
question of religious exemptions. As you may recall that definition is as
follows:

Religion under the Free Exercise Clause should include belief systems that
are organized around a belief in a deity or deities (or a central belief that
there is no deity); other supernatural forces that provide a guiding set of
principles or beliefs (this would also include nature-based belief systems
that see nature or aspects of nature as holding power beyond that per-
ceived by most people); or a universal or transcendent set of principles,
traditions, or truths that guide belief and behavior.
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As noted earlier, in many if not most free exercise cases, resort to this def-
inition would be unnecessary because it would be obvious that the case in-
volves religion. Still, there will be hard cases, and the Free Exercise Clause
context lends itself better to a broad definition of religion than does the
Establishment Clause context. Any individual who meets the above defin-
ition would be entitled to an exemption under the Free Exercise Clause
wherever that clause mandates an exemption be given. Whether the Free
Exercise Clause mandates religious exemptions will be addressed in chap-
ters 9 and 10 and was also addressed a bit earlier.

Obviously, all theistic religions would be covered under the above defi-
nition, as would atheism and agnosticism. Moreover, most nontheistic re-
ligions such as Buddhism would be included because they involve a “uni-
versal or transcendent set of principles, traditions or truths that guide be-
lief and behavior.” Internal theological disputes, such as those between
Mahayana and Hinayana Buddhism,380 Sunni and Shiite Islam,381 or con-
servative and liberal Presbyterianism,382 would not affect a court’s use of
the definition. Thus, the fact that some sect within a faith tradition con-
siders other sects or individuals not to be of that faith would be irrelevant.
The fact that differences between sects may imply a specific claimant’s be-
lief system is not universal would also be irrelevant. The key is that for ad-
herents of the given sect the belief system is universal or transcendent.

The definition suggested herein would deny protection—and thus free
exercise exemptions—to those who simply hold profound philosophical
positions. Thus, it would exclude some individuals or groups that might
be included under the Welsh/Seeger test. As suggested earlier in this chap-
ter, the proposed definition of religion under the Free Exercise Clause does
take sides in the debate over whether religious comprehensive viewpoints
should be protected even in contexts where secular or philosophical ones
are not. The ebb and flow of religion clause principles supports this added
protection for religion, as does the existence and text of the Free Exercise
Clause.383 Thus, those who fit the definition of religion herein will receive
exemptions if warranted under free exercise analysis, while those with
equally strong, but nonreligious, philosophies or worldviews would be ex-
cluded. As explained above, those who take a position on the existence of
a deity, such as atheists and agnostics, would be considered religious un-
der the definition, as odd as that terminology may seem in reference to
atheists (it should be remembered that it is definitional terminology, and
therefore the label should not be seen by atheists as implying that atheism
is religion in the same sense that Christianity is). The discussion of when
and why exemptions may be mandated under the Free Exercise Clause
will follow in chapters 9 and 10.
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The Ebb and Flow of 
Religion Clause Principles

Steve Smith has lamented the seeming obsession of jurists and
constitutional scholars with the development of a “principle” of religion
clause interpretation.1 While Smith and I may proceed in different direc-
tions with our response to this obsession, I wholeheartedly agree with
Smith’s assertion that the quest is doomed to fail. As Smith has eloquently
pointed out, no single principle or theory of religion clause interpretation
is up to the task of making sense of the religion clauses.2 This book as-
serts, however, that multiple principles that ebb and flow based on con-
text may be up to the task. As counterintuitive as it may seem, my asser-
tion is that multiple narrow principles of interpretation can lead to more
clarity, consistency, and coherence in religion clause interpretation than
can any single broad principle or theory.

Of course, the incoherence created by reliance on broad principles of
interpretation in religion clause jurisprudence is well documented.3 I have
asserted elsewhere in this book that part of the problem is that the courts,
and even many scholars, assert that neutrality, original intent, or some
other comprehensive “interpretive” theory can determine the meaning of
the religion clauses while relying on an unstated principle or set of princi-
ples. The mark of a useful principle of religion clause interpretation is
whether it actually performs some work in the process of interpretation
aside from rhetorical justification and whether one can substantiate the
claims made in the name of that principle.

Ironically, as will be seen, this inquiry eliminates the two principles of
interpretation most relied upon by the Court and commentators: original-
ism (at least in its “hard” form) and neutrality. The approach proposed
herein raises many questions. How does one determine which principles
perform work in the religion clause context? How does one validate the
use of these principles? How does one engage the ebb and flow of multi-
ple principles in various situations? How might one address cases where
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principles that seem relevant to a given situation conflict with each other
or seem to do so?

It is helpful to address these questions, and, in fact, the entire notion of
the ebb and flow of religion clause principles, through the lens of modali-
ties of interpretation. Specifically, it is helpful to look at Philip Bobbitt’s
discussion of the modalities of constitutional interpretation.4 Ultimately,
an exploration of Bobbitt’s work leads me to propose the notion that
there are modalities of religion clause interpretation. These modalities
most likely fit well within Bobbitt’s modalities, but quite honestly such a
fit is less relevant to the approach proposed herein than Bobbitt’s broader
assertions about the benefits of a modal approach and his understanding
of legal justification and legitimation, most clearly discussed in one of his
seminal works, Constitutional Interpretation.5

Bobbitt argues that the focus on theories attempting to generate “right”
answers creates interpretive problems because those theories tend to focus
on concepts of justice that they can never satisfy.6 There is a certain irony
here. Theories that focus on obtaining justice must themselves define
justice, and thus they are in a way self-fulfilling, but not self-justifying.7

There is no way to justify one of these theories except from within the the-
ory.8 Bobbitt argues that rather than focus on the normative quest for jus-
tice, constitutional interpretation would be better served by looking at the
range of interpretive principles that are generally accepted in constitu-
tional law.9 Thus, he proposes six modes of constitutional interpretation,
each of which can be said to be a valid interpretive principle in constitu-
tional law.10 These modalities are not mutually exclusive and can work to-
gether in the interpretive process.11 To Bobbitt, it is the use of these modes
of interpretation that may lead to justice, because in the end they allow
for prudential concerns to affect interpretation.12 Rather than relying on
theories that attempt to mask the role our preconceptions play in the in-
terpretive process, he argues that we should rely on the modalities of in-
terpretation and then openly rely on our normative views when choosing
between the modes or when the modes must be applied in hard cases.13

This approach would lead to more interpretive openness without exces-
sive reliance on contested normative theories.

Significantly, Bobbitt draws a distinction between justification and le-
gitimation.14 He argues that one can legitimate a mode of interpretation
without justifying the results it may lead to.15 His is not a teleological ap-
proach. This fact makes his approach particularly useful in the present
context. The possibility of a more descriptive, less results-driven, ap-
proach to religion clause interpretation is exciting. The reality is that
whatever normative approach one wishes to take in the religion clause
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context, such approaches are less likely to serve whatever ends one wants
them to unless one understands what is really going on in the interpretive
process.16 Thus, for a court to justify a decision based on hard originalism
or neutrality, when that decision was more likely affected by pragmatic or
other concerns, can lead to inconsistencies in later cases as courts take the
earlier decision at face value or use the same illusory tools to reach differ-
ent results. In the end, understanding religion clause interpretation as best
we can is a necessary precursor to any normative approach, and it may be
that the descriptive approach discussed in this chapter could support a va-
riety of normative approaches. In fact, as I will explain in chapter 10, one
can reject my proposed facilitation test, but still benefit from the discus-
sion in the rest of this book.

In earlier chapters we discussed the modes of religion clause interpreta-
tion: separationism, accommodationism, liberty, equality, soft original-
ism, and pragmatism. As will be seen, these will function as narrow prin-
ciples rather than broad ones, and they will ebb and flow based on the
context of the case. This is consistent with Bobbitt’s approach.17 This is
not to say that Bobbitt would approve of the modes suggested in this
book or my use of the modalities approach in the narrow context of the
religion clauses, although each of the modes of religion clause interpreta-
tion is consistent with one or more of Bobbitt’s modalities of constitu-
tional interpretation.18 It simply means that the idea of modes of interpre-
tation that ebb and flow based on context and do not dictate a specific
outcome in all cases is consistent with his approach.19 The fact that use of
these modes legitimates a decision is also consistent with his approach.20

It should be noted, however, that there are possible differences in how
Bobbitt and I legitimate the modes themselves. Bobbitt’s modes are well
entrenched in constitutional interpretation, and one would be hard-
pressed to argue that courts have not relied on each of his six modes in
various cases.21 So far so good for the theory in this book because the
same could be said of the modes of religion clause interpretation. But the
same might also be said of hard originalism and neutrality, which I reject
as valid modes of religion clause interpretation. This is because in the spe-
cific context of religion clause jurisprudence these two interpretive princi-
ples do nothing but mask the real bases for decisions—that is, they are
useless or, as Steve Smith has suggested in regard to neutrality, parasitic.22

As was explained in detail in earlier chapters, the hard originalist ap-
proach defeats itself in the religion clause context because of the compet-
ing historical accounts, and, of course, neutrality is impossible to achieve
in any form. Thus, I add one essential factor to legitimate the modes of
religion clause interpretation. It is one that Bobbitt’s approach does not
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directly address, namely, that any valid mode of religion clause interpreta-
tion must do something more than provide an illusion to mask decisions
made using other modes of interpretation or sheer judicial will. 

A. The Ebb and Flow of Interpretive Principles

In earlier chapters we learned that separationism and accommodationism
are useful concepts because they are both capable of existing in varying
degrees outside of a specific metaphysical claim. Significantly, unless one
claims to rely solely on separation or accommodation, the suggested in-
herent tension between these concepts is a false antinomy. These concepts
can coexist in an ebb and flow of interpretive principles even though they
will sometimes conflict.

Religious liberty and religious equality are potentially broad and mal-
leable concepts. Thus, we need to understand of what we speak when we
use these terms. Earlier chapters helped provide this specificity.

Soft originalism—understood to mean the broad intent of the framers
as Cass Sunstein has used that term—may also be useful. Although it will
not answer many questions by itself, it may provide a constraint or gloss
on interpretation. Finally, pragmatism—which may be consistent with
Bobbitt’s prudential mode—has clearly had an effect in any number of re-
ligion clause cases, and it may provide a helpful bridge between the vari-
ous modes of interpretation and the facts in a given case.

We are still left with the question of how to validate these modes.
Chapter 1 and chapters 4 through 7 provide a significant part of the an-
swer. More important, we are left with the question of how to engage in
the ebb and flow of religion clause principles—that is, how do we know
when to use a particular mode or modes, and what do we do if they con-
flict? The answers in this chapter are a first bite at the apple, if you will.
This is an early attempt to seriously frame this approach. Still, the discus-
sion herein should provide more than enough information to both sup-
port the modal approach proposed in this book and explain how it might
work.

When one asserts that multiple principles of interpretation that ebb
and flow based on context should be used to engage in legal interpreta-
tion, one runs straight into a variety of theories and approaches that see
such a concept as antithetical to sound legal reasoning and perhaps even
as inviting nihilism. As to the first concern, I will explain why this ap-
proach—as limited to the religion clause context—not only is a sound
approach to legal reasoning, but actually leads to better, or at least more
realistic, legal reasoning. Regarding the concern about nihilism, I will ex-
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plain why it is completely out of place in connection with the theory pro-
posed herein and why the approach proposed herein may actually lead to
greater clarity and consistency than more traditional methods of religion
clause interpretation.

A number of legal schools of thought suggest that constitutional inter-
pretation should be based on one or a small number of approaches such
as originalism,23 the quest for justice,24 or textualism.25 Some of the schol-
ars and judges advocating these approaches would suggest that any inter-
pretive approach that is not so limited is an invitation to judicial anarchy
or an invitation for judges to judge unjustly.26 Some of these theories seek
the “best” answer or presume that there is an obviously correct answer if
only we would use the “correct” approach to reach it.27 Most of these
theories suppose an artificial dualism in judging—that a judge behaves
either objectively or subjectively and the relevant interpretive theory will
help the judge behave more objectively.28 Some suppose that there is a
clear notion of justice and that judges are capable of serving justice if they
adopt the correct interpretive strategy.29

The first supposition presumes that the choices are judicial objectivity
or subjectivity, that there is some clear line between the two, and that they
are opposites. The opposite of objectivity, however, is not subjectivity, but
rather context. To presume that a judge who rejects a supposedly objec-
tive framework such as originalism is behaving in an unconstrained and
subjective fashion is naive. First, it presumes that the supposedly objective
framework is actually objective. As earlier chapters pointed out, original-
ism is hardly objective in the religion clause context. Yet there is interpre-
tive constraint even when a firm method of interpretation is lacking—that
is, the available methods simply cannot answer the question or cannot be
justified as the correct approach to interpretation.30

When “objective” methodologies fail to provide broad-ranging an-
swers, the context of the case—i.e., the fact that the relevant case is a
school prayer case under the Establishment Clause—may provide some
constraint. The interpreter is aware of the potential principles of interpre-
tation and the context of the case. Stare decisis may provide further con-
straint. The context of the case helps the interpreter navigate the interpre-
tive process and reach a result. Far from being nihilistic, this more open
method of interpretation constrains the judge to using the modes of reli-
gion clause interpretation and denies the judge the ability to hide behind
a supposedly objective legal justification.31 Interpretation is more out in
the open, and judges must openly grapple with the question of whether a
given approach actually does anything of value because judges will be
aware there are other potential principles available and there is no need to
rely exclusively on one method of interpretation.32
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The view of religion clause principles as modes of interpretation con-
strains the interpreter to the modes of interpretation and forces her to
grapple with the application of those modes to the case or situation at
hand. At the same time it allows for pragmatic decisions within a given
mode or modes, but pragmatic decisions that cannot hide behind the illu-
sion of neutrality or hard originalism. Multiple narrow principles that ebb
and flow may not provide complete constraint on interpretation—espe-
cially when one of the modes is pragmatism—but they provide more con-
straint than highly manipulable concepts such as neutrality and (in the re-
ligion clause context) hard originalism. Rather than mask decisions as the
latter concepts do, judges will be forced to explain how and why they use
certain principles in certain contexts. In the long run this should lead to
more consistency and transparency in interpretation.

Although it seems counterintuitive at first, one can readily see, I hope,
how the approach suggested herein can lead to more consistency (given
the state of religion clause jurisprudence it would be hard to lead to less),
but what about transparency? Why couldn’t a judge use one or more of
the principles to justify seemingly predetermined results much as the orig-
inalists and some neutrality folks have done? The answer comes from the
way in which modes of interpretation function. Bobbitt points out that
one may choose among the modes, but one should apply the relevant
mode or modes openly with the prudential bases for decision laid bare.33

This does not mean that Bobbitt’s approach requires judges to express
their inner motivations when deciding cases, so long as the judges act con-
sistently with the modes.34 The process of working one’s preconceptions
out in light of the modes could, however, force judges to confront some of
their biases at least some of the time.35

In the religion clause context, where there are limited modes and po-
tentially strong contextual constraints, the prudential or pragmatic as-
pects of a decision sometimes may play a less pronounced role because of
the constraint in the modal approach. When one must explain the mode
one is relying on given the potential applicability of other modes, it is
hard to make conclusive assertions along the lines of the “framers said
so” or this approach or result is “neutral.” A judge would at least need to
explain what mode or modes are being used, why other potentially applic-
able modes are not, and how the chosen modes apply given the facts of
the case. In chapter 10 I will set forth a legal test that allows judges to do
this in a useful manner while maintaining some flexibility for new and un-
foreseen situations. For now it is useful to look at the principles (modes)
of religion clause interpretation, how they may interact, where each is
most useful (establishment, free exercise, or both), and why they may lead

158 The Ebb and Flow of Religion Clause Principles



to decisions that are both consistent with some prior precedent and more
realistic about the underlying reasons for some of that precedent.

B. The Modes/Principles of Religion Clause Interpretation

The notion that there is tension between the broad principles traditionally
used in Establishment Clause cases and the results in those cases is not
new.36 Moreover, the relationship between broad principles and the tests
used under the Establishment Clause has been well explored. As was ex-
plained in earlier chapters, none of the broad principles traditionally dis-
cussed in the religion clause context work as broad principles. Thus, sepa-
ration, accommodation, equality, and liberty all may be valuable in some
contexts, but some of these concepts are too vague to be of great use be-
yond platitudes and buzzwords without some functional definition.

The following sections will briefly explore each of the principles/modes
of religion clause interpretation. Of course, these principles were nar-
rowed in chapters 4 through 7, but the following sections are not meant
to rehash the discussion there. Rather, the principles discussed in those
chapters will be discussed as modes of interpretation. This will be helpful
for the application of the modes through the facilitation test proposed in
chapter 10.

1. Separation

Because separation works well as a narrow principle of interpretation,
it is highly useful in the ebb and flow of religion clause principles. One
possibility is to use a given principle such as separation as a guiding prin-
ciple in some contexts, but not others.37 Thus, separation would be used
in the school prayer context, the public school curriculum context, and
perhaps the direct aid context, but not in equal access or indirect aid
cases. This is not too far from the current situation,38 but this is more a re-
sult of the positions of the swing voters on the Court, none of whom take
a consistent separationist position, than of a dedication to separation on
these issues. The modal approach would suggest that separation may be
applied in some contexts and not others, but that these contexts cannot be
set forth prior to the open application of the modes; although once the
Court has begun to use separation in a given context, stare decisis would
suggest that it is a guiding mode in that context.

As noted in chapter 6, separation can function as a narrow principle in
given contexts, a broad principle that urges as much separation between
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the government and religion as possible, or somewhere in between. Sepa-
ration is less problematic than neutrality because some degree of separa-
tion may be achieved, but separation is still problematic at the practical
level because one must still choose where and how to implement it, and
short of a draconian absolute separation, which is hard to implement,
troubling from a policy perspective, and contrary to several other modes
of interpretation, separation must function in some narrower form.

The fact that separation can be used as a narrow principle based on the
factors set forth in chapter 6 provides some basis for determining the sce-
narios where it will most likely function as the, or a, major mode of inter-
pretation. These are situations where government acts in a manner that
raises concerns over religious diversity and pluralism by picking sides in a
religious context or, as will be seen in chapter 10, by substantially facili-
tating religion. Other situations where separation may play a primary role
are where government activity or regulation poses a real threat to the
“garden” of religion, or where it substantially discourages religion, as will
be explained in chapter 10. Additionally, situations where religion poses
some sort of threat to the state would also be a prime opportunity for the
application of the separation principle, but most such situations are sub-
sumed in situations involving substantial facilitation of religion or ques-
tions of religious pluralism and diversity.

Separationism would not seem to have a major role in the context of
the Free Exercise Clause because, as explained elsewhere, that clause is
primarily an accommodationist clause, to which both liberty and equal-
ity principles may be relevant. Yet, even in the free exercise context one
could imagine cases where separationist concepts may be relevant. For
example, separation and equality might combine to preclude a govern-
ment entity from favoring or disfavoring particular groups in regard to
exemptions from generally applicable laws, or where, as in Church of the
Lukumi Babalu Aye v. City of Hialeah,39 a government entity engages in
religious gerrymandering based on a religious individual’s or group’s re-
ligious practices. The test proposed in the next chapter will address in
greater detail the particulars of the various situations to which the modes
may be applied.

2. Accommodation

Like separation, accommodation can arguably function both at the
level of a broad principle and as a narrow principle, or as a facet of a doc-
trinal test.40 Accommodationist arguments are most common under the
Free Exercise Clause.41 In that context, accommodationism would sup-
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port exemptions from laws of general applicability.42 However, accommo-
dationism can also be used in the Establishment Clause context.43 When
accommodationism functions in the Establishment Clause context as a
broad principle of strict accommodationism, for lack of a better term, it
becomes hard to distinguish from nonpreferentialism.44

Accommodationism does not work well by itself in the Establishment
Clause context. This is not because it is not feasible—nonpreferentialism
is feasible—but because short of moving toward nonpreferentialism, ac-
commodationism requires distinctions to be made that allow government
to engage in or foster religious activities while somehow denouncing the
religious nature or impact of those activities. An example is turning reli-
gious symbols or rituals into a form of ceremonial deism in order to ac-
commodate them without acknowledging that government is sponsoring
or performing a religious function.

To the extent that accommodationism is connected to notions of for-
mal equality between religion and nonreligion, it may be a more plausible
approach than neutrality. However, it would not by itself solve the con-
cern that the formal equality approach ignores the disparities between
more dominant and minority religions, thus giving dominant religions in
given areas a competitive edge and a preferred status.45 Still, accommoda-
tionism has a role to play under the Establishment Clause, and a poten-
tially important role to play in the Free Exercise Clause context.46 Yet,
overreliance on accommodationism under the Establishment Clause might
force the big square peg of religion into narrow round holes in order to
maintain some minimal level of separation. As will be seen, however, a
narrow view of accommodationism together with a narrow view of sepa-
rationism may be useful. Perhaps the best examples of this are the equal
access cases.47

Under the Free Exercise Clause, accommodation has the potential to be
a major mode of interpretation, especially when connected to religious
liberty and perhaps equality. By its nature the Free Exercise Clause is an
accommodationist clause. This does not answer the question of what it
means or how it should be applied in specific contexts such as exemption
cases, but the fact that it prohibits government from interfering with the
free exercise of religion48—whatever that means—requires that govern-
ment accommodate religious interests at some level.49 The modes of in-
terpretation help us to understand how and why. When liberty, equality,
and accommodation are combined, they suggest that mandatory accom-
modation of religious practices is appropriate because otherwise govern-
ment could deny individuals the ability to practice their religions simply
because they were not recognized and/or are unable to be recognized or
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understood in the legislative process.50 Any of the three—accommoda-
tion, liberty, or equality—might lead to this conclusion, but it is the com-
bination of the three that makes the argument more salient because of the
potentially varied meaning of each, that is, they help constrain each other.
Soft originalism may also support this conclusion,51 as might pragmatism,
although pragmatism might point the other way as well. The details of
these interactions will be worked out below.

3. Religious Liberty

The concept of religious liberty must struggle with its underlying epis-
temic claim—that is, that there is some way of knowing what religious
liberty is. Yet every school of thought that has addressed the religion
clauses claims to be promoting religious liberty at some level, and some
view their approach as synonymous with religious liberty. At its broadest,
religious liberty is more a platitude than a principle. Thus, religious lib-
erty must either be tied to some baseline or viewed simply as an aspiration
to be fulfilled by the doctrine or theory du jour. Yet, whatever baseline or
results one argues are consistent with religious liberty, there can be a com-
peting baseline. Thus, in chapter 4 I attempted—hopefully successfully—
to create a narrower definition of religious liberty based on the varying
underlying bases for that principle. That definition is what I refer to here
as “religious liberty.”

The principle of religious liberty, linked with accommodation, operates
best in the Free Exercise Clause context. The concept may also have a role
to play under the Establishment Clause, but this role is less clear, and a
judge using the principle in that context would need to explain how ac-
cepting or denying the constitutionality of an alleged government estab-
lishment of religion is supported by the liberty principle. Certainly, in the
equal access context such an argument would be plausible, and there may
be other contexts as well. The modal approach does not predetermine an-
swers; it simply provides some interpretive constraint and requires inter-
pretive transparency to the greatest extent possible. For example, a judge
might link liberty and separation to suggest that paying tax dollars to sup-
port a religious institution is unconstitutional, but the judge would have
to confront the fact that such an approach—at least if taken to an ex-
treme—could discourage religion in violation of the equality principle, the
accommodation principle, the soft originalist principle, and a potentially
different use of the liberty principle.

In the next chapter I will argue that the liberty principle, combined
with other modes, supports both mandatory accommodation under the
Free Exercise Clause and equal access under the Establishment Clause. Yet
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tax-supported government aid to religious entities cannot be deemed con-
stitutional or unconstitutional based on the liberty principle. Separation,
accommodation, equality, and pragmatism may be more useful modes in
this context. Of course, one can reject my normative conclusions and still
use the modal approach. One should not confuse my application of the
modal approach with the descriptive argument that the modal approach
better captures what is really going on in religion clause jurisprudence,
and does so in a more open fashion.

4. Religious Equality

Like religious liberty, an approach to religion clause analysis grounded
in the quest for equality sounds good. If it could be delivered, all religions
would be treated equally, and religion would be treated equally with non-
religion. Scholars who have advocated an equality-based approach to the
religion clauses are not naive enough to think that such a state of perfect
equality could exist,52 just as scholars who have advocated a neutrality-
based approach are not naive enough to think that perfect and incon-
testable neutrality could exist.53 Yet, as with neutrality, one person’s
equality is another’s hostility. As was discussed in chapter 5, many ques-
tions arise regarding the equality principle. Do we measure equality by
government purpose? By the facial equality of government action? By the
effects of government action? Is treating similarly situated groups the
same equality, even if doing so has a disparate impact based on social fac-
tors? Is treating differently situated groups the same equality?

The important point here is that equality, like religious liberty, can
function as a broad amorphous principle that is never clearly definable or
reachable, but it cannot do the work of answering questions in a variety
of contexts without some functional definition as set forth in chapter 5 or
the help of some other narrow principle.54 To the extent the Court has
tied formal equality to formal neutrality in its more recent cases, the re-
sults have hardly been equal for many religious minorities and nonbeliev-
ers.55 Using neutrality and equality in the way the Court recently has only
masks the fact that it is relying on other principles.

Equality does have a role to play in religion clause jurisprudence. That
role is the opposite of the role equality plays in the Court’s formal neutral-
ity approach. Equality comes into play because we should consider the re-
sults of even facially neutral government actions (including those that uti-
lize private intermediaries) in order to determine whether those actions
give substantial benefits to some religions over others or to religion over
nonreligion.56

Needless to say, this focuses a great deal more on the effects of govern-

The Ebb and Flow of Religion Clause Principles 163



ment activity than the current Court seems willing to do in the govern-
ment aid and free exercise contexts.57 To the extent the approach herein
(and the test in chapter 10) uses equality, it does not do so in an absolute
way, and it acknowledges that any claim to equality is simply based on a
construction of that term that deals with significant disparities in the ef-
fects of government actions.58 The specifics are set forth in chapter 5.

5. Soft Originalism

Soft originalism—in the sense of broad concepts the framers might
have agreed upon even if they would not have agreed upon specific appli-
cations of those concepts—is an additional mode of religion clause juris-
prudence.59 This mode does not provide specific answers to specific ques-
tions, but rather may provide support for the choice between different
modes in certain contexts and an added tool in constraining interpreta-
tion. At the least controversial level we know the framers were opposed
to direct religious control of government.60 A more controversial but
strongly supportable position is that the framers were concerned with reli-
gious divisiveness,61 although there were significant differences among the
framers on the specifics and application of this concern.62

One of the problems with this mode is that it can only function where
there is adequate evidence of a broad intent of the framers.63 Thus, where
even at a broad level the framers disagreed, this is not a useful mode. The
idea is to avoid the mistakes of hard originalism in this area, where com-
peting histories that are quite incomplete (or even inaccurate) vie for in-
terpretive supremacy and where those advocating them claim the fram-
ers’ intent can answer specific questions about which the framers never
thought.64 The soft originalist mode could function under both the reli-
gion clauses, but in many situations it will be hard to glean even a broad
intent of the framers because of the many practical and philosophical dif-
ferences between the many framers and ratifiers of the Constitution.65

This mode could come into play in almost any situation where the
broad intent of the framers was somewhat consistent and can be ade-
quately substantiated. Yet, even when it does come into play, it does not
provide specific answers to questions, and thus it functions more like a
background principle. In other words, this mode must operate along with
other modes to be of any practical use. It may support the choice or rejec-
tion of another mode or modes, and it may constrain a judge from using
modes in a manner that would conflict with the broad intent of the fram-
ers, but they don’t call it “broad intent” for no reason; one can frequently
support any number of approaches with broad intent so the other modes
remain the key.66
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6. Pragmatism

When reading the Supreme Court’s decisions under the religion clauses,
especially in the Establishment Clause context, it is apparent that justices
of all stripes have relied on pragmatic concerns masked behind other prin-
ciples, but often not too far from the surface.67 The use of unconstrained
pragmatism in judicial interpretation has the potential to lead to judicial
chaos, especially in a field as highly fact sensitive and hotly contested as
the religion clauses. When pragmatism is recognized, however, as a valid
mode of religion clause interpretation, it comes into the open and is also
constrained by the other modes in most circumstances. Judges will use
pragmatism, or what Bobbitt refers to as prudentialism—essentially prag-
matism driven by a concern for balancing relevant factors, which may be
affected by a judge’s moral views, moral theory, or sense of justice—
anyway.68

The role pragmatism plays in religion clause interpretation is not un-
like Bobbitt’s mode of prudentialism.69 Pragmatic concerns can help a
judge make decisions consistent with concerns about justice in the “hard”
cases where the modes, precedent, and facts do not suggest an answer
or answers without more.70 Such concerns may also help a judge make
choices even in easier cases so long as the choices are consistent with the
other relevant modes of interpretation, and yes pragmatism may even help
determine what other modes are applicable in situations where that ques-
tion cannot be answered using the modes or other legitimate approaches
to interpretation.71 It is essential to point out, however, that judges should
not rely on pragmatism alone so long as other modes apply. Pragmatism
in this context should not be seen as synonymous with “subjectivism.”
Pragmatism, in the sense used here, means reasoning that helps reach a
conclusion given the various modes, facts of the case, and relevant legal
tests (I will suggest the facilitation test in the next chapter).72 It may reflect
a given judge’s sense of justice, but in the religion clause context judges
using the pragmatic mode should be mindful of Justice Jackson’s implicit
warning that even when one is left only with his or her own preposses-
sions in interpreting a clause, one should be vigilant in one’s interpretive
methods.73

Pragmatism and soft originalism might be viewed as secondary or
background modes when viewed in light of the four other modes of reli-
gion clause interpretation. It would be naive, however, to assume that
pragmatic concerns will not enter the interpretive process in hard cases
that take place in contested areas such as the religion clauses. Such con-
cerns have clearly affected the Court in many religion clause decisions, but
because the justices were unwilling to acknowledge this in most cases and
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thus hid behind the illusion of neutrality and/or original intent, religion
clause jurisprudence has become something of a mess.74 Better to directly
confront the interpretive reality at hand and constrain interpretation with
modes that actually do something than to ignore the interpretive reality at
hand and hide behind illusory broad principles that mask other interpre-
tive presumptions.75

7. Principles and Tests

It should be clear by now that this book does not advocate reliance on
specific broad principles, especially for purposes of developing legal doc-
trine, but various principles can inform the development of useful doc-
trine. For this to happen, the principles must be honestly confronted. This
requires acknowledgment that some principles are simply social or judi-
cial constructions that have no claim to accuracy or truth. Thus, narrower
principles that do not suggest universal truth, and which are readily sub-
ject to degrees of implementation without undermining their meaning, are
more useful in developing a normative approach such as a legal test.

At the base, though, legal tests themselves are central to the practical
meaning of the religion clauses, even if that meaning has become quite
confused as a result of the application of such tests. For example, whether
a court uses the Lemon/Agostini test,76 the endorsement test,77 the coer-
cion test,78 the tradition test,79 or the Court’s new formal neutrality test
(ostensibly part of the Agostini test)80 can have a significant impact on the
meaning of the Establishment Clause. Yet how a given test is applied may
be more important than the doctrinal approach used,81 and each of these
choices can be affected by the principles one believes undergird the Estab-
lishment Clause (or subconsciously assumes undergird that clause).82

This interplay between principles and tests is important and complex,
but where does it leave us if we accept the idea that most broad principles
are impossible to pin down and that there is no superprinciple that en-
ables us to correctly choose between competing narrow principles because
there is no way to gauge “correctness” in this context? It leaves us with
the modes of religion clause interpretation and the normative approaches
(doctrinal tests) they support; normative approaches that will generally be
divorced from any one principle because of the near impossibility of ab-
solutely realizing any given principle, but which can be informed by mul-
tiple principles once we realize and acknowledge the limitations inherent
in those principles.

In the next chapter I will propose a normative approach based on the
ebb and flow of principles discussed in this chapter. It should be obvious
based on the first nine chapters of this book that one can accept or reject
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my normative approach without rejecting the descriptive and interpretive
claims in this book. The approach proposed in the next chapter is similar
to Douglas Laycock’s theory of substantive neutrality tweaked with as-
pects of separationism and accommodationism, but divorced from the
term “neutrality” and wary of any such claim. His approach gels aspects
of liberty, equality, separation, and accommodation, because each of these
principles has a role to play in minimizing government encouragement or
discouragement of religion. Yet in a massive regulatory state, how one
minimizes government encouragement of religion without discouraging
religion is a complex problem.83 The facilitation test discussed in the next
chapter is an attempt to avoid government encouragement of religion
without unduly discouraging religion.

The Ebb and Flow of Religion Clause Principles 167



The Facilitation Test

It should be clear by now that multiple principles can inform
the development of useful doctrine. For this to happen, the principles
must be honestly confronted. This requires acknowledgment that some
principles, such as neutrality, are simply social or judicial constructions
that have no claim to accuracy or truth. Thus, narrower principles that
do not suggest universal truth, and which are readily subject to degrees of
implementation without undermining their meaning, are more useful in
developing legal tests. The ebb and flow of such principles might be used
to justify any number of legal tests. The test proposed in this chapter,
however, may do the best job of integrating the various modes of religion
clause interpretation into a legal test that has some promise to increase
consistency in religion clause interpretation while acknowledging the
heavily context-bound—both legally and factually—nature of such inter-
pretation.

This chapter will first set forth the basic structure and nature of the fa-
cilitation test. Following this will be a discussion of the interaction be-
tween the test and the modes of religion clause interpretation. Next, the
reasons for choosing the facilitation test over alternative legal tests will be
discussed. Finally, the facilitation test will be applied to a variety of situa-
tions that arise under the religion clauses. It is essential to note here that
even if one disagrees with the normative approach embodied in the facili-
tation test, it is possible to reject that approach while seriously consider-
ing the discussion in earlier chapters.

A. The Facilitation Test: The Basics

The facilitation test is essentially this: government action that substan-
tially facilitates or discourages religion violates the Establishment Clause.
The definitions of “government action” and substantial facilitation or dis-
couragement of religion are essential to understanding this test. Before
addressing these two issues, it is useful to note that the test is very much
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focused on the effects of government action, and as will be seen, purpose
is relevant only when there is relatively clear evidence of an intent to favor
or discriminate against religion. Focusing on effects is certainly not a new
idea.1 The effects prong of the Lemon test is a good example,2 and the en-
dorsement test also focuses on effects.3 Additionally, a number of schol-
ars have proposed effects-oriented tests, often based on the Lemon effects
prong.

For purposes of the facilitation test, government action consists of any
program, activity, or decision supported by government entities or offi-
cials (in their official capacity). Additionally, whether the actions or deci-
sions of private individuals can cut off the government’s role in facilitating
religion depends on the nature of the government action and the role of
the private individual or individuals. This is a clear rejection of the for-
malistic “true private choice” doctrine espoused in Zelman v. Simmons-
Harris and Mitchell v. Helms,4 but it allows for private choice to play a
role in the analysis in certain contexts. This will be demonstrated below
when the test is applied to a variety of situations.

Defining substantial facilitation or discouragement of religion is both
hard and easy. Facilitation is not the same thing as support. One can pro-
vide attenuated support for something without facilitating it.5 Facilitation
is about furthering the religious activities of a program or entity, or about
furthering religious practice or the stature of a given religion or of religion
generally.6 For example, in the aid context the facilitation test does not
rely on bright-line distinctions such as direct or indirect aid, because it is
the effect of the aid that determines whether it facilitates religion under
the test. While it is more likely that direct aid to a religious organization
will facilitate religion than will indirect aid (although indirect aid can fa-
cilitate religion as well), it is not automatically so.

Discouragement of religion is especially relevant in the Free Exercise
Clause context. Significantly, discouragement relates more to religious ad-
herents than to religious organizations. Thus, for example, government
cannot facilitate the religious work of religious organizations, nor can it
prevent individuals from using public funds at religious institutions under
truly broad and open government programs.7 These two concepts would
dramatically conflict with each other were it not for the substantiality re-
quirement. Discouragement will be addressed in a few of the examples in
section D of this chapter.

Substantial facilitation is more than simply giving some minor support
to a religious institution—it is not a strict separationist concept. It is a
balancing approach that looks to the real-world impact of government ac-
tion. Significantly, substantiality is tied to the government action—that is,
whether a substantial effect of the action is to facilitate religion. Thus, in
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some contexts such as government-sponsored prayer it is always violated,
while in the context of government aid programs the total amount of aid
going to religious entities matters, as does the proportion of program
funds that goes to religious entities.

The facilitation test will not provide bright-line answers in some con-
texts, but it might in others. Bright-line answers, however, are not the
primary goal of the facilitation test. Rather, reasonable consistency is the
most that can be expected. Reasonable consistency is possible under the
test even in aid cases where context has the largest impact on its applica-
tion. The goal is to provide reasonable consistency while remaining sensi-
tive to the variety of principles that are at play in religion clause cases.

While the test is not perfect, it has the potential to be useful as an alter-
native to current formalistic approaches without sacrificing a reasonable
level of consistency. The test attempts to effectuate various principles, es-
pecially separationism, accommodationism, liberty, and equality. Through
its application the false antinomy between separation and accommoda-
tion will hopefully be reduced. The next subsection will explain in greater
detail the connection between facilitation and the modes of religion clause
interpretation. The subsection after that attempts to answer the question,
“Why base the test on facilitation as opposed to other possibilities?” Fi-
nally, the test will be applied to a variety of situations that have arisen
under the religion clauses.

B. Facilitation and the Modes of Religion Clause Interpretation

Any test that can flourish in the ebb and flow of religion clause principles
must be capable of surfing the various principles of religion clause inter-
pretation and the many factual scenarios to which these modes may be
applied. The test must be flexible enough to apply to the vast web of reli-
gion clause scenarios yet concrete enough to give some semblance of con-
sistency in its application.8 Ironically, the fact that the various modes may
ebb and flow in various contexts allows for some consistency within those
contexts and may lead to a jurisprudence that is more consistent over time
precisely because of its internal variations in different contexts.9 The facil-
itation test is geared to do just this.

The test clearly connects to the separation mode because the test for-
bids government from substantially facilitating or discouraging religion.
This places some level of separation between government and religion,
although unlike strict separation the level of separation will depend on
the given facts and issues in a given case.10 Thus, separation may play a
greater role in school prayer cases than it does in equal access cases (as is
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already the case), and this is perfectly acceptable because no one mode
governs all situations, and using a strong level of separation in the latter
context might conflict with several other modes.11 The preclusion of sub-
stantial facilitation by government suggests a strong separationist compo-
nent, but clearly does not require anything near strict separation.

Substantial facilitation also leaves room for accommodation because of
the substantiality requirement. Government may accommodate religion,
and even facilitate it, so long as it does not substantially facilitate it.12

This will be seen when the test is applied to a number of issues in section
D, and it explains why organized school prayer is problematic but equal
access for prayer groups where a school has created a public forum is not.
Moreover, accommodation is reflected in the facilitation test’s prohibition
on substantially discouraging religion.13 As will be seen, this aspect of the
test supports exemptions to generally applicable laws under the Free Exer-
cise Clause under certain circumstances.

Equality is also promoted by the facilitation test. If government cannot
substantially facilitate or discourage religion, it will be prevented from
giving any particular religion or religions substantial benefits or inflict-
ing harms on one group as compared with others.14 The same would be
true were government to substantially facilitate religion over nonreli-
gion.15 This is reflected in both the Establishment Clause and the Free Ex-
ercise Clause examples in section D.

Liberty may be fostered by the facilitation test, especially under the
Free Exercise Clause. While religious liberty is the most malleable of the
modes, the test may further it in a number of ways.16 By prohibiting gov-
ernment from substantially facilitating religion, the liberty interests of
those who do not wish their tax dollars or symbolic support to go toward
such facilitation will be furthered.17 Because the test requires substantial-
ity, those religious individuals and institutions that simply gain some mi-
nor benefit from government will not be denied such benefits so long as
the test is met.18 Of course, the biggest connection between the facilitation
test and liberty arises in the context of free exercise exemptions when such
exemptions are necessary to prevent government entities from substan-
tially discouraging religion.19

From a soft originalist perspective the facilitation test makes sense.20

It precludes government from taking sides directly or indirectly (through
substantial actions) in religious disputes or favoring religion generally or a
given religion. At the same time, it allows for the flexibility to accommo-
date the reality that many in our nation are religious and may wish to
express themselves religiously or have the freedom to practice their faiths
free from unnecessary government interference.21 The framers may not
have foreseen the vast web of government activities we have today or the
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incredible religious pluralism, but at a general level they were concerned
about navigating religious pluralism to avoid social upheaval and about
preserving religious liberty at some level.22 While the facilitation test is
consistent with soft originalist concerns, it is certainly not mandated by
them, and any number of legal tests may also be consistent with those
concerns.

Finally, pragmatic concerns allow the facilitation test to function in a
manner that minimizes encouragement or discouragement of religion, to
use Douglas Laycock’s language.23 Pragmatism helps support the ebb and
flow of the other modes and may help navigate the tension between them
when such tension arises. The examples later in this chapter will help
demonstrate this in action. While some may fear the pragmatic mode
leaves the door open for subjective application of the other modes to sup-
port a given application of the facilitation test or that it increases the po-
tential for doctrinal inconsistency, such concerns are misguided. Chapter
9 explains why, but for present purposes it is worth noting that pragma-
tism could not be used to undermine all the other modes of religion clause
jurisprudence just because a judge wants a result inconsistent with those
modes. The other modes would bind the judge to at least consider them,
and the judge might use pragmatism to apply the facilitation test given
the other modes or to choose which modes to apply.24 As time goes on,
stare decisis will lock many of these decisions into the case law, leading to
greater consistency than under the current system, which has been any-
thing but consistent.25 Under the current approach judges use the modes
along with illusory principles, often without openly confronting them,
and this leads to inconsistency as different judges with different perspec-
tives apply the same tests or principles in different ways.26

C. Why Facilitation?

Given the many possible tests that could be based on the various narrow
principles that undergird the Establishment Clause, why should facilita-
tion be the preferred test? There are several reasons for focusing on facili-
tation. First, facilitation resonates better with both separation and accom-
modation when they are construed as narrow principles. Moreover, it res-
onates with broad notions of liberty and equality, even considering the
malleability of those concepts. Second, as will be seen, facilitation works
well across the varied issues that arise under the Establishment Clause.27

Third, the facilitation test is designed to minimize the real-world encour-
agement or discouragement of religion by government, and thus embodies
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Professor Laycock’s substantive principle (minus its claim of neutrality),
which this book has suggested is quite valuable in analyzing Establish-
ment Clause claims.28 Finally, the facilitation test melds aspects of a vari-
ety of tests the Court has used in the past, and thus is not a completely
new test. Its reliance on a variety of narrowly construed principles is
new,29 as is its attempt to avoid the tension between principles and tests
that has been inherent in much of the court’s doctrine, but the test is not
alien to that doctrine, even if it is not perfectly consistent with it.30

Any test that arises in the religion clause context must function in a
space where thousands of religious traditions thrive among hundreds of
millions of people in a complex regulatory state. It must grapple with the
constitutional command that religion, like speech, is special,31 and it must
do so in the context of a diverse array of issues.32 The current Court seems
to believe that the way to approach religion in the constitutional realm is
to treat it the same as everything else in some contexts, yet recognize that
it is different in other contexts.33 While there is a plausible distinction be-
tween the contexts in which the Court has treated religion the same as
other considerations and where it treats religion differently, the likely rea-
son for the dichotomy is the vastly different alignment of justices in the
various cases.

From the time of Everson until recently the Court seemed to under-
stand that religion is different.34 The early cases, animated as they were by
notions of separation, clearly did not see religion the same as other con-
siderations.35 Yet even in those cases it was understood that religion could
not be discouraged or discriminated against by government.36 Ironically,
the distinction seemed to be based on the real-world functioning and ef-
fects of programs in the aid context, a distinction that was later reflected
in cases like Zobrest and Witters.

The facilitation test attempts to maintain fidelity to this distinction,
and its focus is on the real-world impact of the government action or
program in question—a necessary focus given the massive web of gov-
ernment programs in the modern regulatory state. It also tries to main-
tain consistency across issues so that the same test, relying on ebbing and
flowing narrowly construed principles, can function in the aid context,
the equal access context, the school prayer context, the religious symbol-
ism context, and so on. Inconsistency in the treatment of claims between
(and within) these various contexts has been a hallmark of Establishment
Clause jurisprudence, because none of the tests works well in this diverse
array of contexts without betraying the (often broad) principle(s) said to
undergird them. The facilitation test can be applied across these con-
texts without betraying the narrow principles that undergird it. This can
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only be done by recognizing that religion is indeed constitutionally spe-
cial or different, and that therefore religious entities and exercises should
be treated the same as others only when treating them differently would
discourage religion and when treating them the same would not cause
government to substantially facilitate religion. To strike this balance the
context and real-world impact of government action is of central impor-
tance. As a corollary, formalism is not the friend of consistency, and in-
deed consistency across the many issues that arise can only be achieved
by carefully analyzing government actions in their context and by main-
taining a connection to the narrowly construed principles that govern
Establishment Clause analysis under the facilitation test.

I make no suggestion that the facilitation test is determinate in the
sense that notions of formal neutrality or strict separation claim determi-
nacy. There is no universal principle of facilitation that can be automati-
cally applied to varied factual contexts to yield consistent results. Context
matters. Yet, as was explained above, underlying the test is a narrow view
of separation, which requires that government not facilitate the religious
mission of religious institutions or enhance the stature of religion vis-à-vis
irreligion or of a specific religion(s), and a narrow view of accommoda-
tion, which requires that government not discourage religion. There is po-
tential tension between separation and accommodation, even when they
operate as narrow principles. The facilitation test attempts to balance the
competing aspects of these, and the other, principles.

In doing so it attempts to maintain equality as a narrow concept, but
not by always treating religion the same as other factors. Rather, the test
requires that religion be treated the same where doing so does not sub-
stantially facilitate religion, but the latter qualification recognizes that re-
ligion need not always be treated the same, and in fact that sometimes
treating religion the same as nonreligion will give dominant religions an
advantage over less dominant religions, and would therefore foster “in-
equality.” Thus, facial evenhandedness is not the animating force behind
this narrow view of equality. Equality, in this context, can only be judged
by looking at the effects of a government policy/action and determining
whether religion or a religious entity (or irreligion or an antireligious en-
tity) or a specific religion(s) is receiving a symbolic benefit not received by
others or a material benefit not practically available to others. Even then,
it is not claimed that this is equality in any universally recognized sense,
and it must be considered in light of the narrow versions of separation-
ism and accommodationism. No approach to Establishment Clause cases
would result in absolute and universal equality given the vast number
of religions and potential government interactions with religion in the
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United States, but the facilitation test attempts to make sure government
actions do not make some religions “more equal” than others, or religion
“more equal” than irreligion (and vice versa).

As was explained above, the test attempts to protect religious liberty to
the greatest extent possible given the amorphous nature of that concept.
It does so by attempting to minimize government interference in religious
affairs and institutions. This is, of course, consistent with Douglas Lay-
cock’s notion of substantive neutrality.37 Thus, it views religious liberty in
the narrow sense of noninterference, but is cognizant of the fact that in a
massive regulatory state noninterference by itself may not always promote
what many people think of as religious liberty and that such a formula-
tion is one of many said to further religious liberty.

In attempting to minimize government encouragement or discourage-
ment of religion, the facilitation test recognizes that as a practical matter
any choice will to some extent encourage or discourage religion, but as
Laycock has argued, the goal must be to minimize the encouragement and
discouragement of religion, not to make it nonexistent.38 The substantial-
ity requirement in the facilitation test is meant to help provide balance
here. If the government action in question substantially facilitates the reli-
gious mission or status of a religion, religious individual, or religious or-
ganization, it encourages religion and conflicts with the separation princi-
ple. Moreover, allowing such substantial facilitation cannot be said to
simply accommodate religion because religion would be receiving an im-
portant benefit from government be it material or symbolic. Conversely, if
the facilitation is not substantial, it is more likely that religion is not being
encouraged, and thus allowing the government action is less likely to con-
flict with the separation principle. Failing to provide the benefit to religion
in these contexts might discourage religion, and thus allowing the benefit
would be consistent with the accommodation principle.

The facilitation test is somewhat (although not completely) consistent
with Court doctrine, both past and present. Its focus upon real world ef-
fects has much in common with the effects prong of the Lemon test. Yet
the substantiality requirement would likely have allowed the programs
at issue in Meek v. Pittenger,39 Wolman v. Walter,40 and Aguilar v. Fel-
ton,41 to survive, while the programs upheld in Mueller v. Allen,42 Zelman
v. Simmons-Harris,43 and Bowen v. Kendrick,44 would have been struck
down.

As will be seen, it is a given that government-sponsored or government-
fostered prayer substantially facilitates religion,45 but the display of reli-
gious symbols is very much connected to the question of whether a given
display is a private display in a public forum or something else.46 As will
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be seen, Marsh v. Chambers,47 Lynch v. Donnelly,48 and County of Alle-
gheny v. ACLU49 would have come out differently under the facilitation
test, but every other symbolism, school prayer, and equal access case
would most likely have come out the same way, albeit for reasons differ-
ent than the Court’s. Yet the facilitation test retains aspects of the endorse-
ment test. For example, while the facilitation test generally rejects looking
at legislative purposes given the problems with determining the purpose of
a broad group of individuals acting as a legislative body, it does allow a
purpose analysis in situations where a government actor, including a legis-
lature, demonstrates an overwhelming purpose to endorse religion.50 An
example of such a situation is provided by the actions of two Kentucky
counties in the McCreary County v. ACLU case, which involved the post-
ing of Ten Commandments displays in county courthouses.51 Another ex-
ample is the well-publicized behavior of the former chief justice of the
Alabama Supreme Court, Roy Moore.52 Moreover, while the facilitation
test is not directly concerned with the effect of government actors on rea-
sonable observers, a government action that substantially facilitates reli-
gion is likely to result in a perception of endorsement by a reasonable ob-
server; although whether it does or does not do so does not alter the con-
clusion that such an action would be unconstitutional.53

Additionally, an act that coerces participation in a religious event or
program would ordinarily be one that substantially facilitates religion,54

but the facilitation test is concerned with far more than coercion. Of the
Court’s three major tests, the facilitation test probably has the least in
common with the coercion test, but as a practical matter the results in
cases involving religious exercises (where that test has been most clearly
used by the Court) would likely be the same. What coerces an individual
to participate or remain silent while the government endorses or engages
in a religious ceremony will substantially facilitate religion, but coercion is
not necessary for the facilitation test to be violated.55

None of this adequately answers the question why the facilitation test
should be preferred over these other tests. Even if one accepts the modal
approach to religion clause interpretation and the value of ebbing and
flowing narrow principles, such an approach might be used to support
any or all of the current legal tests, or some other test. As was noted ear-
lier, I do not suggest that the facilitation test is the only possible test under
the interpretive approach suggested herein. Rather, I propose it because it
does a good job of balancing and responding to the concerns addressed in
this book and because it can lead to greater consistency both with the
modes of religion clause interpretation and in the cases themselves. None
of the existing tests has done this. Perhaps some other new test might, but
such a test would be for others to propose, and then the merits of that test
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versus the facilitation test could be debated. For now, I will contrast the
facilitation test with each of the Court’s current tests.

1. The Lemon Test

The Lemon test has been oft criticized, and there is no need to rehash
that criticism here.56 The strength of the Lemon test is its flexibility and
potential for considering real-world effects. Its extreme flexibility has also
been considered a significant weakness of the test.57 I do not see flexibility
as a weakness unless that flexibility is not attached to some helpful mech-
anism for navigating it. This is the weakness of the Lemon test, which ap-
pears to be based on the concept of separation as neutrality, and further
supported by originalism.58 The problem is that other than separation
none of these bases has anything to offer in supporting or applying the
test. Moreover, because the test has often been equated with strict separa-
tion and formal devices such as the distinction between “pervasively sec-
tarian” institutions and others or the distinction between direct and indi-
rect aid, it has come to be known for both its strictness and its malleabil-
ity.59 Thus, it has drawn criticism from a number of quarters.60

The weakness of the Lemon test—its failure to adequately link up with
legitimate interpretive principles—is absent in the facilitation test. The
strength of the Lemon test, namely, its ability to consider and balance the
real-world effects of government action, is shared by the facilitation test.
Moreover, the tripartite nature of Lemon, where in order to avoid violat-
ing the effects prong in some contexts a government might be forced to vi-
olate the entanglement prong, is not present in the facilitation test.61 The
original goal of the Lemon test may have been to consider the facts on the
ground as it were and make sure that government does not substantially
further religious ends.62 If so, this goal is consistent with the facilitation
test, but the facilitation test accomplishes the goal without Lemon‘s bag-
gage, its failure to connect to helpful interpretive principles, and its some-
time reliance on formal distinctions.

2. The “Formal Neutrality” Test

The Court has cast its formal neutrality test in the aid context as an ap-
plication of the Lemon test as modified in Agostini v. Felton.63 As you saw
in chapter 2, this is a serious mischaracterization of the test, and formal
neutrality is for all practical purposes a separate test used by the Court
in the “indirect” aid, equal access, and free exercise exemption areas.64

Given that this test was the subject of an entire chapter, there is no need to
rehash the criticism of it here. Obviously, the facilitation test does not rely
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on the illusion of neutrality. Nor does it use formalism as a mechanism to
avoid grappling with the real-world impact of government action. Per-
haps most significantly, the facilitation test is openly based and applied
under the principles that support it, and it does not make a metaphysical
or purely rhetorical claim as does neutrality.

3. The Endorsement Test

The endorsement test has gained a great deal of support since it was
first introduced by Justice O’Connor in her concurring opinion in Lynch
v. Donnelly.65 The problem with the test, as was suggested in chapter 8, is
that it does not adequately grapple with what appears to be its focus—the
perception of those who observe government action. This failure is poten-
tially at two levels. The first level is who the reasonable observer should
be under the test.66 This has been much debated. It is unclear that the dis-
agreement over this issue is evidence of the test’s failure or of a good faith
disagreement over the application of the “objective observer” standard in
the test.67 The bigger flaw in the endorsement test—and the one that may
have quietly led to much of the dissatisfaction with it—is that the test
does not accurately characterize the way people interpret.68 The test treats
religious symbolism or government action as though it sends messages to
human receivers who are hit with the message and either perceive en-
dorsement or do not.69

As was explained elsewhere in this book, the interpretive process is
more complex and interactive than the endorsement test suggests. The
meaning of various government actions may not be consistent even for
reasonable observers, because of the way in which text (including situa-
tions) and interpreter interact.70 Thus, trying to determine what message a
given government actions sends is problematic.

Still, the endorsement test’s potential focus on the impact of state ac-
tion for both religious insiders and outsiders is quite important. The facil-
itation test asks similar questions, but rather than answer them based on
the messages sent by state action, the test answers these questions based
on the practical effect of the given government action. Part of that effect
may be its impact on observers, and in such cases it makes sense to con-
sider the effect the state action has on observers, but that is just part of the
inquiry under the facilitation test.71 In making that inquiry, the test does
not treat the state action as though it were an informational strobe light
hitting people with messages, but rather the test would require explora-
tion of the perceptions of observers who have interacted with the text or
situation.72
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Given the way in which people interpret meaning, the endorsement
test, at least as used by Justice O’Connor, has the potential to be quite
indeterminate and to function as a mask for judicial preconceptions.73

Justice Stevens’s suggestion to view endorsement through the lens of a
reasonable outsider or religious minority makes a great deal of sense if
the focus of the test is to be whether state action makes outsiders feel like
outsiders and insiders like insiders,74 but these concerns can also be sub-
sumed in the real-world focus of the facilitation test. That test may con-
sider the perceptions of those actually affected by a given government
action, but those perceptions will simply be part of the broader array of
effects of the state action.75

4. The Coercion Test

This section compares the facilitation test to Justice Kennedy’s indirect
coercion test as set forth in Lee v. Weisman.76 First, this test would be
hard to apply in the aid context due to the lack of a “formal religious ex-
ercise” and seems best suited to situations where government speaks reli-
giously.77 Even in these circumstances the test has been used more as a
floor below which government cannot go, while many actions that do not
violate this test may still violate the Establishment Clause.78 Moreover,
Justice Scalia has criticized the test as not really being about coercion, but
rather psychological pressure.79 This seems an accurate description. Any
coercion is not direct, but rather the result of a response to the situation
involved.80 Thus, it seems the indirect coercion test is not nearly as differ-
ent from the endorsement test as Justice Kennedy suggests.

Certainly legal or indirect coercion to participate in a religious exercise
would substantially facilitate religion, but such coercion is not necessary
for substantial facilitation.81 What if, for example, a student does not feel
coerced to participate in prayers at graduation or a public school football
game, but rather is highly offended by the prayer and sees it as just an-
other way of promoting the dominant faith(s) in the area? What if the
student feels neither coerced nor offended, but is moved toward a reli-
gious position because of hearing the prayer? In both cases government
may have substantially facilitated religion without coercion. Moreover, as
noted above, without a religious exercise the test seems harder to apply,
and thus in the aid context, and possibly the equal access context, coer-
cion is not terribly useful.82 The best that can be said about coercion is
that it is a relevant factor in considering the effects of state action, but by
itself it is not up to the task of answering the many questions that arise in
the religion clause context without first relying on unstated principles.
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5. The “Tradition” Test

The “tradition” test was discussed in chapters 1 and 8. The earlier
discussion raises the many flaws with this approach. It is worth noting,
however, that long-standing traditions may be one factor to consider in
analyzing state action under the facilitation test. The difference between
this and the so-called tradition test is that these traditions are inadequate
by themselves to demonstrate that religion is or is not being substantially
facilitated.83 Therefore, long-standing tradition is just a piece of evidence
under the facilitation test, but may be of little use or may prove too much
(i.e., that people did not complain about the tradition because of a sense
of being powerless or at risk if they did so). For the reasons stated earlier
in this book, the tradition test (when used by itself to reach results) is not a
useful approach even as compared with the other tests used by the Court.

C. Applying the Facilitation Test

Perhaps the best way to understand the above discussion is to see the fa-
cilitation test applied to some of the common situations that arise under
the Establishment Clause. The following subsections will apply the facili-
tation test to such situations.84 As with any test in this area, there may be
a tendency for those predisposed toward the results reached by the test to
like it and those not so predisposed to reject it. Of course, this may not
bode well for the facilitation test as folks on all sides of the Establishment
Clause debate will like some of the results reached and dislike others. I see
this as a strength of the test, because by considering context and rejecting
either formalistic extreme (formal neutrality or strict separation), the test
is able to reach results that resonate better with the narrow principles un-
dergirding it and many of the Court’s holdings (although certainly not all
of them).

1. School and Legislative Prayer Cases

School prayer is perhaps the easiest scenario for the facilitation test.
When government sponsors school prayer or other quintessentially reli-
gious exercises such as Bible reading, whether nonsectarian or not, it sub-
stantially facilitates religion.85 The separation principle is clearly impli-
cated here, as is the equality principle because of the effect school prayer
can have on religious minorities and dissenters.86 The liberty principle
might also support this, but could go the other way as discussed below.
Given the availability of private prayer anytime during the school day and
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equal access before and after school, the separationist concerns would
outweigh any asserted group right to pray based on accommodation
and/or liberty.

The question gets trickier when someone claims that the prayer is not
government sponsored.87 If the prayer occurs at a government-sponsored
event, it generally violates the test because the government controls the
forum and thus facilitates the prayer,88 but what if the government-
sponsored forum is a public forum? In this limited case, government is not
substantially facilitating religion. Contrary to the odd ruling of the U.S.
Court of Appeals for the Eleventh Circuit in Chandler v. Siegelman,89

however, events such as graduation ceremonies are not public forums un-
less the government opens them up to counterspeech.90 Even in a limited
or designated public forum, the forum would have to be open to other
speech by those appropriately using the forum.91

Thus, the results in Engel v. Vitale,92 Abington School Dist. v.
Schempp,93 Lee v. Weisman,94 and Santa Fe Independent School District
v. Doe95 were all correct under the facilitation test. On the other hand,
Marsh v. Chambers,96 which dealt with legislative prayer, was wrongly de-
cided, because maintaining the chaplaincy and having the daily prayers in
the Nebraska legislature substantially facilitated religion, both because
the most substantial aspect of the prayer is religious97 and because a for-
mal daily prayer substantially provides religion with significant ceremo-
nial recognition.98 Moreover, under the facts in Marsh the special recogni-
tion went primarily to a single religion.99

Interestingly, Wallace v. Jaffree100 is a questionable decision under the
facilitation test. The legislative purpose to favor religion would violate the
test if that purpose were clear, but given the large number of legislators in-
volved in passing a state statute, such clarity can be hard to come by.101

The evidence relied upon by the Court, including statements by the bill’s
sponsor, might not reflect the overall legislative purpose (assuming that
such a purpose could be determined), and the facilitation test might not be
violated. Under that test a moment of silence law that allows for silent
meditation, prayer, or any other silent reflection a student may wish to en-
gage in is not facially invalid.102 In this context, prayer may be a small por-
tion of the effect of such a moment of silence, and to the extent the mo-
ment of silence does allow prayer, the prayer remains personal to the stu-
dent who chooses to silently pray.103 If a statute were written in such a way
that prayer was the primary option, or if prayer were encouraged under
the statute as may have been the case in Wallace, the statute would be un-
constitutional for the same reasons that Marsh would fail the facilitation
test. More important, if a moment of silence law were applied in a manner
that encouraged prayer, it would be unconstitutional as applied.104
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2. School Vouchers

The Cleveland program upheld in Zelman105 would violate the facilita-
tion test. Yet not all voucher programs would automatically violate the
test. There is little doubt that the Cleveland voucher program substan-
tially facilitated religion even if one uses the comparison group the Court
used in its analysis. As explained in chapter 2, the Court’s choice of com-
parison schools is highly questionable.106 The facilitation test is clearly
and significantly violated if we remove the public school programs the
Court relied upon to dilute the choice statistics.

Assuming that the Court was correct to include magnet schools, com-
munity schools, and tutoring stipends for public school students in the
comparison group with private schools,107 the voucher program still sub-
stantially facilitates religious entities. The fact that 3,637 students were
given tuition vouchers to attend religious schools,108 and that those
vouchers were more than enough to cover full tuition for many of the
students,109 would have a substantial impact on enrollment at religious
schools. Those schools are benefiting from thousands of students they
would otherwise not get; as a result, the sponsoring religious institutions
will have substantially increased ability to meet budgetary needs and fur-
ther their religious missions, and thousands of students will worship and
receive religious training at taxpayer expense.110 Perhaps more signifi-
cantly, since nearly two-thirds of those “choosing” to go to religious
schools had inadequate religious school options within their own faiths,
more than two thousand students are attending schools outside of their
own faiths.111 This gives those religious sects that believe in proselytiza-
tion a captive audience, and even if students are excused from religious
worship and religious training, they are still a captive audience in a poten-
tially religiously infused environment with peers and teachers who may
overwhelmingly share the sponsoring religion.112

While the largest group of religious schools in Cleveland consists of
Catholic schools, which have a solid track record of tolerance toward
those of other faiths in many areas,113 the reasoning in Zelman is not lim-
ited to Cleveland. For those who live in areas of the country where the
dominant religious schools are Evangelical, the likelihood that students
will be regularly witnessed to by peers and others even if they are excused
from religion classes is higher. Even in a religious school environment
where there is extreme sensitivity to nonbelievers, the impact of spending
one’s elementary and secondary school years in an environment domi-
nated by a religious faith different from one’s own is bound to cause many
voucher students to be more open to the school’s faith. All of this on the
government’s dollar.
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The above scenarios—increased student bodies with full tuition paid at
government expense and impressionable students who may face serious
challenges to their core beliefs or be influenced to adopt the core beliefs of
the religious schools they attend—are indications of substantial facilita-
tion of religion. The percentage of students in the Cleveland schools is ir-
relevant from this perspective. One could expand the comparison group
to include the entire Cleveland school system, and the fact that more than
3,637 students are giving up to $2,250 each at religious schools (or
$1,592—the average Catholic School tuition),114 for a total of approxi-
mately $8,200,000 in the 1999–2000 school year based on use of the full
$2,250 by all students,115 or a total of $5,790,104 if one uses the lower
Catholic school tuition rate, is enough to substantially facilitate religion.

When one excludes the public school options that the Court included
in the comparison group, the facilitation is even more obvious. A total of
3,637 out of 3,765 students,116 or 96.6 percent of students receiving pri-
vate school vouchers, used them at religious schools.117 Moreover, almost
five times as many religious private schools as secular private schools par-
ticipated in the program,118 and on average the secular schools had fewer
seats per school than the religious schools.119 This is in addition to the
millions of public dollars flowing to religious entities and the possibility of
indoctrination mentioned above. Yet under the facilitation test voucher
programs are not inherently unconstitutional just because a substantial
amount of money may flow to religious entities and indoctrination may
occur.

Ironically, since the facilitation test is not a rigid formalistic test, if
there were a program of “real private choice” the program would be con-
stitutional even if money flowed to religion through such a program. The
reason for this is similar to the Court’s reasoning in Zobrest,120 because in
a situation where government gives money to a large number of individu-
als to spend as they choose on a particular service, and there really are a
wide array of comparable choices, both religious and nonreligious, it is no
longer government that facilitates religion.121 Moreover, the amount and
percentage of funds in such programs that flow to religious schools are
likely to be relatively small.122 Yet if a large amount of funding in a given
program flowed to religious institutions, the program might be subject to
an as applied challenge under the facilitation test, because the test focuses
on the effects of government action.

Of course, the Court used each of these points (except the last one) to
support its ruling in Zelman.123 The difference under the facilitation test
is how seriously one looks at the effects of the government program
and what counts as an effect that facilitates religion as compared to the
Court’s formalistic neutrality plus private choice approach. Under the
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facilitation test, the neutrality of a program on its face is only relevant to
the extent that a program openly discriminates between religions or be-
tween religion and antireligion. The individual choice/circuit breaker con-
cept is essentially a defense to claims that the effects of a government ac-
tion substantially facilitate religion. Still, a program that provides “true
individual choice”—something that did not exist in Zelman124—is not
completely immune from constitutional scrutiny. Moreover, whether a
program provides such choice is dependent on the way that program ac-
tually functions and the effects it has. As noted above, the Cleveland
voucher program in Zelman did not provide such choice, and even if we
use the Court’s expanded comparison group, thus expanding the choice
between private schools and certain types of publicly supported schools
(but still not expanding the choice within the private school subset), the
effects of the program substantially facilitate religion.

This approach is consistent with several modes of religion clause inter-
pretation, especially separation and equality, because the real-world ef-
fects of some voucher programs will be to vastly favor religion or specific
religions, putting nonbelievers in an untenable position.125 The liberty
principle may also come into play here because if the program is skewed
toward religious schools as was the program in Zelman, the students may
be proselytized by alien faiths in a captive audience situation on the gov-
ernment’s dime.126 Moreover, in some cases voucher programs will cross
from accommodation to favoritism, and in such cases the accommodation
principle is of little help, but in cases where there are really broad options
a program may be upheld under the facilitation test and religion would be
accommodated. Finally, the use of tax dollars going to support religious
indoctrination at religious institutions may violate the principle of soft
originalism,127 and thus this mode, too, may be consistent with the above
discussion. Of course, while many voucher programs may share the flaws
of the program in Zelman, not all will. The next section looks at situa-
tions where government aid programs may survive the facilitation test.

3. General Educational Aid Programs

For purposes of this chapter, “general educational aid programs” are
programs that provide money to individuals to be used at an educational
institution for a specified service or services. Cases like Zobrest128 and
Witters129 provide excellent examples of such programs, both of which
involved funding for disability-related services. Other examples would be
the GI Bill and Pell grants. These programs give a specified amount of
funding to an individual based on legislatively or administratively deter-
mined factors. The funding is to be used for a given purpose at a qualify-
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ing educational institution.130 A variety of secular and religious institu-
tions qualify,131 and there is generally breadth in the level of religiosity
and religious affiliation of such institutions.132

Such programs do not substantially facilitate religious institutions as
compared to nonreligious institutions, because there are generally a large
number of qualifying institutions and a wide range of program beneficia-
ries from across a given state or the entire nation. To the extent that they
funnel money to religious institutions, these programs generally fund only
a particular service such as a sign language interpreter or other accommo-
dation,133 or tuition for only a small proportion of students attending a
given institution.134 Thus, these programs do not provide the dispropor-
tionate and/or substantial benefit to religious institutions that the Cleve-
land voucher program did in Zelman.135 Still, by enabling students to at-
tend religious institutions that they otherwise might not be able to attend,
these programs might allow a substantial amount of money to flow to re-
ligious institutions over time. This is where the private choice defense
comes into play.

If there really is a wide range of comparable alternatives for program
participants to choose from under a government program, government is
no longer facilitating religion unless the program consistently and dis-
proportionately funds religious institutions as applied. Thus, the private
choice of the individual recipient really does act like a circuit breaker, but
the defense only comes into play where a program that does not dispro-
portionately support religion provides a substantial sum of funds to a reli-
gious institution or institutions. Where a program does not dispropor-
tionately support religion and substantial funds do not go to religious in-
stitutions, the facilitation test is not violated. When the former is true but
not the latter, the private choice defense can come into play to demon-
strate that the government is not substantially facilitating religion, but
rather individuals choose from a wide array of options to go to a religious
institution.136

Two significant definitional problems arise here: first what constitutes
“disproportionate support of religion,” and second what would constitute
a “substantial sum” of money. Both of these questions would be answered
on a case-by-case basis based on the dynamics of the programs involved.
Still, some guidance is in order. The most obvious examples of dispropor-
tionate funding would be where most of the funding in a given program
went to religious institutions, or where one particular religious organiza-
tion or a variety of entities from a specific religion or sect get the bulk of
the funding that goes to religious institutions. In the second situation, so
long as the program does not disproportionately support religion over
nonreligion, the individual choice defense would be available.
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What constitutes a substantial sum of money depends on the breadth
of the program and the benefit the money gives religious institutions.
Thus, in a statewide or national program, $8.2 million split among hun-
dreds or thousands of participating religious entities would not be a sub-
stantial sum, but that same amount when applied to fewer than fifty pri-
vate schools in one city would be substantial. The benefits allegedly gar-
nered by the high school in Zobrest and the university in Witters137 were
not substantial even if one considers other students who might use the
funds at religious schools under the relevant programs.138

An aspect of this is also tied to the substantiality of the funding to the
religious institutions themselves. Thus, there is a huge difference in sub-
stantiality between a program that may enable a few disabled individuals
to attend a religiously affiliated university or a religious high school (not
even on a full tuition subsidy)139 and a program that pays full tuition for
many students at a given religious school or schools.140 The latter pro-
gram substantially facilitates the religious institution in its mission, but
the former simply provides an incidental benefit to the religious institution
while not limiting the educational choices of the program beneficiaries
(who have a wide range of choices). To use Douglas Laycock’s terminol-
ogy, the former program does not significantly encourage or discourage
religion, but the latter encourages religion.141

This is consistent with both separationist and accommodationist con-
cerns. These modes need not be in total opposition to each other. By look-
ing at the real effects of the programs at issue, the facilitation test effec-
tuates the separation mode without conflicting with the accommodation
mode. The reasoning also seems consistent with equality and liberty,
which one might expect when separation and accommodation can be bal-
anced (at least in part) based on the real-world effects of state action.

4. The Debate over Evolution and Intelligent Design in the 
Public Schools

The intelligent design issue is complex and promises to become even
more complex over time. This section presents only a brief overview of
how this issue might be addressed under the facilitation test. As a result,
the complexity of the issue may be oversimplified here. The real question
regarding intelligent design theory under the facilitation test is whether it
is religion.

Recently, in Kitzmiller v. Dover Area School Dist.,142 a federal district
court found intelligent design theory is religion after hearing substantial
expert testimony on both sides. Given the history of that theory, including

186 The Facilitation Test



its seeming evolution from the creation science movement and the fact
that much of the funding supporting the intelligent design movement
comes from religious entities, this would seem to be a fair assessment.143

The evidence connecting intelligent design to religion is overwhelming.144

Intelligent design is really more of an antitheory than a theory. Its pri-
mary reason for existence seems to be to poke holes in evolutionary the-
ory or fill any gaps in that theory with the notion of an intelligent de-
signer.145 Intelligent design theorists argue that some organisms are so
complex that those organisms could not have evolved via natural selection
and thus their existence must be the work of an intelligent designer.146

These theorists use a good deal of scientific-sounding lingo, but in the end
they do not subject their ultimate hypothesis, that an intelligent designer
explains complex life and fills gaps in evolutionary theory, to the scientific
method.147

One might use the work of Thomas Kuhn to argue that the scientific
method is just a paradigm, that theories which presume an outcome are
simply an alternative paradigm, and in the absence of some superpara-
digm to choose between them, one should not be privileged over the
other.148 The problem with this is that the same argument could be made
by ufologists who believe aliens placed life on earth or astrologers who
want astrology taught in astronomy and physics classes. In the end the
broader scientific community accepts evolution and the scientific method,
and it is that community that usually has the largest role in fostering the
substance of the science curriculum in schools.149

Thus, the question becomes whether intelligent design is a generally
accepted scientific theory, and if not, is it a religious theory? If the answer
to the first question is no, which obviously seems to be the case,150 the
second question becomes key. If the answer to the second question is no,
there is no religion clause problem, and teaching intelligent design in the
science curriculum would simply reflect a questionable curricular and
pedagogical choice on the part of school officials. If the answer to the
second question is yes, then teaching that theory in science class would
substantially facilitate religion because as the federal district court in the
Kitzmiller case held, the theory is consistent with the beliefs of particular
religious denominations and not based in good science.151 Thus, teaching
intelligent design as fact or potential fact would be like teaching theology
as fact or potential fact. This would substantially facilitate religion in the
most direct way possible, by using the machinery of the state to indoctri-
nate a captive audience of children with a religious message.152

In situations where intelligent design is not taught directly, but is men-
tioned as the alternative to evolution, the same problems would arise,
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albeit to a smaller degree.153 Even mentioning intelligent design as the al-
ternative to evolution will substantially facilitate religion by inculcating
the religious values of certain faiths in students or at the very least greatly
increasing the possibility that such values may be inculcated.154 If the
school also taught astrology, ufology, and so forth, this may be less of a
problem. Clearly the teaching of intelligent design implicates the separa-
tion principle in a major way, and it cannot be justified by accommoda-
tion any more than organized school sponsored prayer could be.155 Equal-
ity or liberty might go either way in this context, but pragmatism would
seem to favor the separationist mode here given what is at stake when in-
telligent design is taught in the science curriculum.156 As courts and com-
mentators have noted, it may be possible to teach intelligent design or
even creationism as part of a world religions or philosophy of science
course so long as it is taught “objectively.”157 Such a course would not in-
herently facilitate religion unless there is evidence that religious theories
generally, or specific religious theories, are being favored.

5. Government Display of Religious Symbols

This topic was discussed in depth in chapter 8 and thus will only be
touched on here to show how the facilitation test might apply. Justices
have used a variety of tests to evaluate government displays of religious
symbols, including the Lemon test (perhaps now the Lemon/Agostini
test), the endorsement test, and an apparent version of the “tradition”
test.158 This has led to some highly criticized decisions by the Court.159

Under the facilitation test any government display of a religious symbol
that gives special attention or recognition to a religious holiday or religion
substantially facilitates religion because through such expression govern-
ment gives the specified religion or religion in general a special place in the
public conscience. The effect of such a display inherently has a significant
religious component.160 Of course what counts as a religious symbol is
highly relevant here, as is whether it gives special attention or recognition
to a religious holiday or religion generally.

The latter point is easier to address. The situation presented in Lynch v.
Donnelly is an easy one to analyze under the facilitation test.161 The
crèche at issue in Lynch is inherently a religious symbol, and to a non-
Christian as well as to devout Christians a few plastic reindeer and other
plastic figures—most of which reflect the Christmas holiday—can not ad-
equately (if at all) dilute the special recognition given to Christmas and
the birth of Jesus which that holiday celebrates.162 Christmas, whether cel-
ebrated in its commercialized form or as the religious holiday it is, is sim-
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ply not a holiday celebrated by many non-Christians. Thus, the govern-
ment display of a crèche during the Christmas season, regardless of the
placement of that religious symbol, inherently gives special attention and
recognition to the holiday and beliefs of a single religion, and in doing so
it substantially facilitates religion.

The special attention or recognition requirement would not be met,
however, by a religious painting in a museum because in such a setting the
recognition given to religion is reduced by the context of the display. Reli-
gion is not substantially facilitated. Yet if the same painting were hung
(not as part of a larger exhibit) in the main hall of the state capitol build-
ing the situation might be different.163

The symbol question determines how far this analysis would go. After
all, a Christmas tree is also a symbol of Christmas. Yet a Christmas tree is
not a cross, or for that matter a crèche  The facilitation test would con-
sider anything that is associated with a specific religion or religions a reli-
gious symbol. Thus, a Christmas tree, which is associated only with the
Christian holiday of Christmas, cannot be considered non-Christian just
because that holiday has taken on a commercial aspect as well. It is, how-
ever, a secularized religious symbols as used in chapter 8. Thus, erecting a
Christmas tree even on government property without more would facili-
tate religion, but not substantially. The question becomes harder when of-
ficial Christmas tree lighting ceremonies are involved.

Does this mean that the president publicly lighting the White House
Christmas tree violates the facilitation test? The short answer is yes. The
presidential lighting of the White House Christmas tree consists of the
leader of the nation formally lighting a symbol that represents a major
holiday of the dominant religion in the nation. This gives special attention
or recognition to that holiday in a significant way. Imagine what would
happen if a non-Christian president refused to have or light the White
House Christmas tree. Of course, while the presidential lighting of the tree
violates the facilitation test, it is a battle one might wisely abstain from en-
gaging in.164

The point here is that the government should not be in the business of
favoring religious symbols.165 Doing so calls special attention to, or gives
special recognition of, a religious holiday or a specific religion or reli-
gions. Unlike the endorsement test, however, the facilitation test rejects
the notion that government posting of a religious symbol in situations
like that in Lynch can ever be constitutional, because by their very nature
such postings reinforce the religion(s) whose symbols are posted. This is
not meant to minimize the potential conclusion under the endorsement
test that the posting of such symbols may reinforce those whose faith is
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favored, or alienate those whose faith is left out.166 It simply acknowl-
edges that such feelings are the likely by-product of government engaging
in actions that support a specific religion or religions. It is the support that
violates the facilitation test, not the response of those who view the sup-
port to the extent the two can be detached.167

One final note here. This section does not address the private posting
of religious symbols on government property when that property is a tra-
ditional or limited public forum. That issue would be dealt with under the
facilitation test in a manner consistent with the equal access situations ad-
dressed in the next section. The distinction between government speaking
religiously and private entities speaking religiously in public forums helps
balance the separationist and accommodationist modes.

6. Equal Access

If organized school prayer is the activity most obviously prohibited
under the facilitation test, equal access to generally available government
forums is the situation most obviously allowed—in fact mandated. When
government opens a forum to general access by a variety of groups, it can-
not keep religious groups from accessing that forum. To do so would dis-
courage religion, by putting religious groups at a disadvantage when com-
pared with other non-government-affiliated groups.168 This would violate
the accommodation, equality, and liberty principles. So long as a forum is
really open to all groups that are able to use that forum consistent with
reasonable and generally applicable use guidelines, allowing a religious
group to meet there does not substantially facilitate religion as compared
with nonreligion. In fact, denying the religious group equal access puts it
at a disadvantage when compared with other groups.169 The same would
be true of equal access to a public forum for expressive purposes.170 Given
the existence of a public forum, separationist concerns are not present, or
at the very least they do not outweigh the other modes.

Equal access is something of a balancing act because one could argue
that opening such forums to religious groups does give them a substantial
benefit, even if it does not do so in a fashion that is disproportionate to
nonreligious groups.171 Yet this benefit, which probably would not meet
the substantiality test in many situations, must be balanced against the
discouragement that would occur if such groups were denied access on an
equal basis.172 When these concerns are balanced, providing equal access
is more consistent with the facilitation test than denying access. Still, if a
government entity administered an access policy in a manner that favored
religion over nonreligion, or a specific religion over others, that policy
would be unconstitutional as applied.
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7. The Free Exercise Clause

This section will briefly address the implications of the facilitation test
under the Free Exercise Clause. Free exercise concerns have been ad-
dressed throughout this book. As will be seen, the facilitation test need
not be substantially modified to fit the free exercise context.

The primary issue in the free exercise context is that of exemptions to
generally applicable laws. To the extent that government intentionally dis-
criminates against a specific religion or religions, the test is automatically
violated because such targeting substantially discourages religion in viola-
tion of all the major modes of religion clause interpretation. This is gener-
ally consistent with Church of the Lukumi Babalu Aye v. City of Hia-
leah.173 On the more contentious issue of exemptions to generally applica-
ble laws, there is a tension within the facilitation test that is not all that
different from that which has arisen under other religion clause tests,
namely, the tension between government action that interferes with reli-
gious practice (and for facilitation test analysis discourages it) and exemp-
tions (which might encourage religious practice). This might be couched
as a tension between separation and accommodation.

The facilitation test would mandate exemptions unless the government
demonstrates a compelling government interest for not providing an ex-
emption. Because the test is concerned with effects, the impact of a gener-
ally applicable law on religious practice would be taken seriously, since
the effect of the law would be different as between the burdened religion
and other religions and nonbelievers. The formal neutrality approach in
Smith would preclude a mandatory exemption, thus discouraging the reli-
gious practice of the burdened religion,174 but mandating an exemption
would remove an impediment to the burdened religion and make the im-
pact of the law more balanced between the potentially burdened religion
and other religions. This is supportable under an equality approach, but
not formal equality.175 Moreover, as explained in chapters 4 and 7, the
liberty and accommodation modes are especially well geared for the free
exercise context, and mandatory exemptions are consistent with both
modes, although without the equality concerns mentioned above, argu-
ments could be more easily made for exemptions based on legislative dis-
cretion rather than those that are judicially mandated.

When exemptions are viewed in light of the burden a law places on
the exempted religion, the encouragement an exemption provides is bal-
anced against the discouragement resulting from failure to provide an ex-
emption. When a “generally applicable law” substantially burdens a reli-
gious practice, the resulting discouragement is presumed to outweigh any
encouragement. Thus, accommodation and liberty concerns outweigh
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separationist concerns in this context. The government still has the op-
portunity to demonstrate a compelling governmental interest, and may be
able to do so.176 The “compelling interest” requirement under the facili-
tation test allows for government concerns to be considered in weighing
the practical effects of a law. It should be clear by now, however, that the
compelling interest test proposed herein is openly based on accommoda-
tionist and liberty principles, and thus would be a more serious test than
the compelling interest approach the Court inconsistently used post-Sher-
bert.177 Open interaction with, and application of, the principles is more
important than the wording of the test, even if the principles inform that
wording.

D. Conclusion

This book suggests that the major tools of religion clause interpretation
used by courts to justify religion clause principles and results in specific
cases—neutrality and hard originalism—are illusions that serve no useful
purpose. Yet, other principles of religion clause interpretation often un-
derlie claims of neutrality or originalism. These bases—separation, ac-
commodation, liberty, equality, soft originalism, and pragmatism—can be
viewed as modes of religion clause interpretation. These principles can be
interpreted narrowly and applied in a manner that allows them to ebb and
flow based on context. Although it may seem counterintuitive, this book
asserts that the use of multiple modes of religion clause interpretation that
ebb and flow based on factual and legal context can lead to greater consis-
tency in religion clause jurisprudence than reliance on broad, amorphous,
and illusory principles such as neutrality. Moreover, the book suggests
that those interpreting the religion clauses must better grapple with the
meaning of religion broadly and its meaning for believers and nonbe-
lievers. In the end, the book proposes a test that addresses these various
concerns and applies that test to a variety of religion clause questions.
Whether one accepts or rejects this normative approach, however, the de-
scription of religion clause interpretation and the discussion of the modes
of religion clause interpretation can lead to a better understanding of the
religion clauses.
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judgment); id. at 907 (Blackmun, J., dissenting).
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201. Id. at 891 (O’Connor, J., concurring in the
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n o t e s  to  c h a p t e r  3

1. See, e.g., Mitchell v. Helms, 530 U.S. 793,
827–28 (2000) (plurality opinion) (suggesting that
the dissent “seemingly . . . reserve[s] special hostil-
ity for those who take their religion seriously”—
apparently because the dissent did not apply for-
mal neutrality—but without explaining further
why this is hostility); Rosenberger v. Rector & Vis-
itors of the Univ. of Va., 515 U.S. 819, 845–46
(1995) (explaining that the viewpoint discrimina-
tion under the facts of the case “would risk foster-
ing a pervasive bias or hostility to religion,” with-
out explaining how viewpoint discrimination
based on an erroneous interpretation of the Estab-
lishment Clause, but not on antagonism toward re-
ligion, would risk fostering hostility as opposed to
bias against religion); Tex. Monthly, Inc. v. Bul-
lock, 489 U.S. 1, 9 (1989) (noting that “govern-
ment may not be overtly hostile to religion,” with-
out explaining what would constitute such hostil-
ity).

2. Mitchell, 530 U.S. at 827–28 (plurality opin-
ion); Rosenberger, 515 U.S. at 845–46; cf. Bd. of
Educ. of Westside Cmty. Schs. v. Mergens ex rel.
Mergens, 496 U.S. 226, 248 (1990) (plurality
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ligion.”). But see Locke v. Davey, 124 S. Ct. 1307,
1313–14 (2004) (holding that it is not hostile to
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under a generally applicable funding program).

3. See Zelman v. Simmons-Harris, 536 U.S. 639
(2002) (upholding a voucher program in which
more than 96 percent of tuition vouchers went to
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was facially neutral and allowed parents to
“choose” where to send their children); Mitchell,
530 U.S. at 793 (plurality opinion) (holding that
facial neutrality is the primary test for judging the
constitutionality of a government program
through which equipment was lent to schools, in-
cluding religious schools); Employment Div. v.
Smith, 494 U.S. 872 (1990) (holding that exemp-
tions to laws of “general applicability” are not
mandated by the Free Exercise Clause). But see
Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290
(2000) (applying the less formalistic endorsement,
coercion, and Lemon tests to hold prayer at public
high school football games unconstitutional).

4. See, e.g., Frank S. Ravitch, A Funny Thing
Happened on the Way to Neutrality: Broad Princi-
ples, Formalism, and the Establishment Clause, 38
Ga. L. Rev. 489, 490–513 (2004) (criticizing the
Court’s shift to a formalistic neutrality approach in

Establishment Clause cases and asserting that the
Court utterly fails to explain how its approach is
neutral or how neutrality can exist in religion
clause disputes).

5. 530 U.S. 793 (2000).
6. I have argued that it is not. See generally Rav-

itch, supra note 4.
7. 124 S. Ct. 1307 (2004).
8. I would suggest that in some contexts they

are. For a discussion of this debate, see, e.g.,
Philip Hamburger, Separation of Church and
State (2002) (discussing the history of separation
and suggesting that separationism has historically
been connected to hostility toward religion);
Leonard W. Levy, The Establishment Clause:
Religion and the First Amendment (Univ.
N.C. Press, rev. ed. 1994) (discussing the history of
separation and its role in protecting religion and
religious freedom); Douglas Laycock, The Many
Meanings of Separation, 70 U. Chi. L. Rev. 1667
(2003) (reviewing Hamburger’s book and suggest-
ing that Hamburger oversimplifies the justifica-
tions for separation)); see also Steven K. Green, Of
(Un)Equal Jurisprudential Pedigree: Rectifying the
Imbalance Between Neutrality and Separationism,
43 B.C. L. Rev. 1111, 1117–25 (2002) (address-
ing the relationship between neutrality and separa-
tion and further addressing various views of sepa-
ration).

9. See, e.g., Rosenberger v. Rector & Visitors of
the Univ. of Va., 515 U.S. 819, 845–46 (1995)
(ruling that a university cannot deny funding to a
religious student newspaper if it allows other non-
school-sponsored student groups and publications
access to such funding); Bd. of Educ. of Westside
Cmty. Schs. v. Mergens ex rel. Mergens, 496 U.S.
226, 248 (1990) (plurality opinion) (upholding the
Equal Access Act, which requires that public sec-
ondary schools give religious, political, and other
groups access to meet at school facilities if other
non-curriculum-related student groups are given
access).

10. See, e.g., Mitchell, 530 U.S. at 827–28 (sug-
gesting that the exclusion of religious schools from
a government program that provided loaned
equipment to qualifying schools is hostile to reli-
gion).

11. Formal neutrality requires that there be fa-
cial neutrality of government action—the govern-
ment cannot intentionally favor or discriminate
against religion or a specific religion. In the con-
text of government aid—financial or otherwise—
there must also be private choice, which requires
that the aid flows literally or figuratively through
the hands of private individuals before reaching a
religious institution or organization. See Zelman v.
Simmons-Harris, 536 U.S. 639, 649–53 (2002).

12. Ravitch, supra note 4, at 498–513; see also
Steven D. Smith, Foreordained Failure: The
Quest for a Constitutional Principle of Re-
ligious Freedom 96 (1995) [hereinafter Smith,
Foreordained Failure] (“The foregoing discus-
sion suggests that the quest for neutrality, despite
its understandable appeal and the tenacity with
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which it has been pursued, is an attempt to grasp
at an illusion.”); Steven D. Smith, Symbols, Per-
ceptions, and Doctrinal Illusions: Establishment
Neutrality and the “No Endorsement” Test, 86
Mich. L. Rev. 266, 316 (1987) (“[O]ur attempts
to say what neutrality means turn out to be inde-
terminate and deeply ambiguous.”).

13. Ravitch, supra note 4, at 498–513 (suggest-
ing that the concept of neutrality makes an inher-
ent universal claim); cf. Smith, Foreordained
Failure, supra note 12, at 97 (“The impossibility
of a truly ‘neutral’ theory of religious freedom is
analogous to the impossibility, recognized by mod-
ern philosophers, of finding some outside
Archimedean point . . . from which to look down
on and describe reality.”).

14. This has been reflected in a great deal of
scholarship that has suggested that liberalism (or
secularism) is hostile to religion when it attempts
to keep public discourse and public life primarily
secular. See, e.g., Edward McGlynn Gaffney, Jr.,
Hostility to Religion, American Style, 42 DePaul
L. Rev. 263, 268–70, 298, 300–03 (1992); Fred-
erick Mark Gedicks, Public Life and Hostility to
Religion, 78 Va. L. Rev. 671, 671–74, 678–86,
693–96 (1992). I agree with these authors that a
pervasive favoring of secular principles in all pub-
lic contexts can be biased against (some would say
for) religion, but while such bias may be unconsti-
tutional in some circumstances, it is not generally
based on hostility. See Frank S. Ravitch, The Su-
preme Court’s Rhetorical Hostility: What Is “Hos-
tile” to Religion Under the Establishment Clause?
2004 BYU L. Rev.1031 (2004) (symposium issue).

15. See, e.g., Sch. Dist. of Abington Tp. v.
Schempp, 374 U.S. 203, 225 (1963) (“We agree of
course that the State may not establish a ‘religion
of secularism’ in the sense of affirmatively oppos-
ing or showing hostility to religion. . . .”).

16. Of course, the same could be said of the
Court’s earlier definitions, but it is the potency of
the concept when combined with formal neutrality
that makes the current Court’s experimentation
with the concept troubling. Ravitch, supra note
14.

17. Ravitch, supra note 4, at 493–94; see also
Steven D. Smith, The Restoration of Tolerance, 78
Cal. L. Rev. 305, 319–24 (1990) (critiquing the
argument that neutrality requires a baseline and
rejecting neutrality as an empty ideal).

18. 530 U.S. 793 (2000).
19. Id. at 827–28 (plurality opinion). The plu-

rality later noted the abominable, but sadly effec-
tive, anti-Catholic influence on the opposition to
funding sectarian schools from the late 1800s to
more recent times—a true example of hostility to-
ward religion (or a specific religion). Id. at 828–29
(plurality opinion). For further discussion of this
animus, see infra notes 61–71 and accompanying
text.

20. Id. at 827–28 (plurality opinion).
21. For an interesting, but highly critical, discus-

sion of the history and evolution of separationist
doctrine, see Hamburger, supra note 8.

22. S. Ct. 1307 (2004).
23. Id. at 1309.
24. Id. at 1312.
25. Id. at 1310.
26. Id. at 1311–12, 1315.
27. Id. at 1313–14.
28. Id. at 1313.
29. Id. at 1314–15. It is interesting that Justice

Scalia’s dissenting opinion in Locke, which Justice
Thomas joins, accuses the state of discriminating
against religion, id. at 1319–20 (Scalia, J., dissent-
ing), but does not use the term “hostility” in a
context relevant to this article. Justice Scalia does
use the term in an unrelated context. See id. at
1316 (Scalia, J., dissenting) (“One can concede the
Framers’ hostility to funding the clergy
specifically. . . .”). Justice Scalia is clear that such
discrimination need not be the product of animus
in order to be problematic. Id. at 1318–20 (Scalia,
J., dissenting). This might simply be a result of the
parameters of the Locke case itself, or it could re-
flect an intentional decision to use more precise
concepts in addressing the disadvantaging of reli-
gion or religious perspectives. Focusing on discrim-
ination rather than hostility would be a positive
step because it is possible to engage in disparate
treatment based on establishment or other con-
cerns without being hostile toward religion. See
Ravitch, supra note 14. Yet both Justices Scalia
and Thomas were members of the Mitchell plural-
ity and have used the ill-defined concept of hostil-
ity elsewhere, so it is unlikely that Justice Scalia’s
dissenting opinion in Locke signals an intent to
abandon the hostility concept in other contexts.

30. Locke, 124 S. Ct. 1307.
31. See Ravitch, supra note 14, at 1033.
32. U.S. 98 (2001) (ruling that a Christian

group focused on children in an elementary school
must be given access to a school building for meet-
ings if other non-curriculum-related student
groups are given access).

33. 515 U.S. 819 (1995) (holding that a univer-
sity cannot deny funding to a religious student
newspaper if it allows other non-school-sponsored
student groups and publications access to such
funding).

34. See, e.g., Lamb’s Chapel v. Ctr. Moriches
Union Free Sch. Dist., 508 U.S. 384 (1993) (hold-
ing that the exclusion of a church from using
school facilities at night to show a film was uncon-
stitutional); Widmar v. Vincent, 454 U.S. 263
(1981) (ruling that a religious student group is en-
titled to use university facilities that are open to
other student groups).

35. Good News Club, 533 U.S. at 106–07 (ap-
plying a free speech argument developed in the sec-
ondary and postsecondary education context to
prohibit the exclusion of an elementary-school reli-
gious club from a common school building that in-
cluded the elementary school); Rosenberger, 515
U.S. at 829–30 (applying the public-forum argu-
ment developed in the government property con-
text to a government funding program that pro-
vided funding for student publications).
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36. Good News Club, 533 U.S. at 106–07;
Rosenberger, 515 U.S. at 829–30.

37. 496 U.S. 226 (1990).
38. Id. at 248 (plurality opinion).
39. 435 U.S. 618 (1978).
40. Mergens, 496 U.S. at 248 (plurality opinion)

(internal quotation marks omitted) (quoting Mc-
Daniel, 435 U.S. at 641 (Brennan, J., concurring in
the judgment)).

41. I would add that even though excluding the
group may not have been hostile, it could, and
should, be found unconstitutional regardless of the
Equal Access Act. The reason for this lies in the
Free Speech Clause, however. If government cre-
ates a public or limited public forum and denies
access to religious groups while allowing other
groups to meet, government places religion at an
unfair disadvantage in the marketplace of ideas.
See generally Lamb’s Chapel v. Ctr. Moriches
Union Free Sch. Dist., 508 U.S. 384 (1993) (hold-
ing that a school district could not make its build-
ing available to groups discussing family issues
from a variety of perspectives and deny access only
to those wishing to discuss such issues from a reli-
gious perspective). As I have argued elsewhere,
however, there are important reasons for limiting
this analysis to the equal access context. Ravitch,
supra note 4, at 524, 526–28, 530–31, 570–71.

42. Compare the Court’s analysis of effects in
Zelman v. Simmons-Harris, 536 U.S. 639 (2002),
with the plurality’s use of hostility in Mitchell v.
Helms, 530 U.S. 793, 827–28 (2000) (plurality
opinion). But see Locke v. Davey, 124 S. Ct. 1307,
1313–14 (2004) (holding the denial of state fund-
ing to a student pursuing a devotional-theology de-
gree constitutional, even under a formally neutral
program, but limiting the holding to training in de-
votional theology).

43. See, e.g., Zelman, 536 U.S. 639; see id. at
687–88, 695–708 (Souter, J., dissenting) (suggest-
ing that the Court glossed over the impact of the
voucher program, which could not have been up-
held if the Court had seriously looked at its ef-
fects); see also Ravitch, supra note 4, at 513–16,
520–23 (suggesting that the Zelman Court has
taken any serious analysis of the effects of govern-
ment programs out of the “effects test”).

44. See Ravitch, supra note 4, at 513–23 (sug-
gesting that the impact of the program upheld in
Zelman was to provide a substantial benefit to reli-
gion, especially to larger sects with established reli-
gious schools or the means of, and interest in, es-
tablishing such schools).

45. Implicit in the Court’s holding in Zelman is
the possibility that the neutrality principle will be
violated if religious organizations or individuals
are denied access to open government funding pro-
grams, even if the reason for the denial is a con-
cern that religious entities will receive a dispropor-
tionate benefit if such access is granted. But see
Locke, 124 S. Ct. 1307 (holding that a state has
the ability to deny access to funding for training as
a minister under an otherwise available govern-
ment scholarship program).

46. This is apparently what a plurality of the
court did in Mitchell, 530 U.S. at 827–28 (2000)
(plurality opinion).

47. The biggest concerns may be (1) fidelity to
constitutional values, which until recently had a
more separationist bent, see Good News Club v.
Milford Cent. Sch., 533 U.S. 98, 102–05 (2001);
id. at 131–34 (Stevens, J., dissenting) (noting that
when a school district denied access to a religious
club due to concerns that the club would engage in
religious instruction and proselytization, the dis-
trict’s motivation seemed to be compliance with
state law and Establishment Clause concerns); and
(2) an intent to protect religion from the “impu-
rity” of government, a concern that some have
traced to Roger Williams, see Levy, supra note 8,
at 183–85.

48. Everson v. Bd. of Educ., 330 U.S. 1, 11
(1947) (holding that religious liberty can best be
achieved by “a government . . . stripped of all
power to tax, to support, or otherwise to assist
any or all religions, or to interfere with the beliefs
of any religious individual or group”); see also Illi-
nois ex rel. McCollum v. Bd. of Educ., 333 U.S.
203, 211–12 (1948) (holding the same); Levy,
supra note 8, at 183–85 (noting the same).

49. See Ravitch, supra note 14.
50. See, e.g., Zelman v. Simmons-Harris, 536

U.S. 639 (2002) (upholding a city voucher pro-
gram that ultimately sent millions of dollars in tu-
ition to local religious schools—94.6% of voucher
students attended religious schools—and such
schools were primarily of only one or two denomi-
nations).

51. See Rosenberger v. Rector & Visitors of the
Univ. of Va., 515 U.S. 819 (1995). But see Locke v.
Davey, 124 S. Ct. 1307 (2004) (suggesting that an
exception to this approach exists when a state de-
nies funding for training as a minister, but not clar-
ifying whether the exception goes beyond such
limited circumstances).

52. Ravitch, supra note 14, at 1033, 1037–38.
53. See Lemon v. Kurtzman, 403 U.S. 602

(1971) (developing a test for Establishment Clause
cases based heavily on separationist principles);
McCollum, 333 U.S. at 211 (using Thomas Jeffer-
son’s metaphor of “a wall of separation between
church and state” to interpret the Establishment
Clause); Everson, 330 U.S. at 16.

54. See, e.g., Mitchell v. Helms, 530 U.S. 793,
827–28 (2000) (plurality opinion) (holding that
treating religion differently in the context of gov-
ernment aid programs manifests hostility toward
religion); Rosenberger, 515 U.S. at 829 (denying
government funds to a student newspaper under a
generally open funding program because the pa-
per’s proselytizing message is viewpoint discrimi-
nation, and Establishment Clause concerns are not
adequate to justify such viewpoint discrimination).

55. See Richard John Neuhaus, The Naked
Public Square: Religion and Democracy in
America (1984); Michael W. McConnell, Reli-
gious Freedom at a Crossroads, 59 U. Chi. L. Rev.
115, 124–25 (1992); see also Gedicks, supra note
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14, at 671, 674, 693–94 (addressing hostility to-
ward religion in U.S. Supreme Court opinions and
American public life).

56. For a good example of an older case sug-
gesting this, see Zorach v. Clauson, 343 U.S. 306
(1952). For a good example of a newer case sug-
gesting the same, see Mitchell, 530 U.S. at 793
(plurality opinion).

57. See, e.g., Douglas Laycock, Formal, Sub-
stantive, and Disaggregated Neutrality Toward
Religion, 39 DePaul L. Rev. 993, 1001–02
(1990) (“[T]he religion clauses require government
to minimize the extent to which it either encour-
ages or discourages religious belief or disbelief,
practice or nonpractice, observance or nonobser-
vance. . . . But I must elaborate on what I mean by
minimizing encouragement and discouragement. I
mean that religion is to be left as wholly to private
choice as anything can be. It should proceed as un-
affected by government as possible.” (footnote
omitted)); Ravitch, supra note 4, at 544–49 (argu-
ing that religion should be neither facilitated nor
discouraged by government).

58. See Ravitch, supra note 14, at 1040–41.
59. The Oxford Desk Dictionary, American

Edition 271 (Laurence Urdang ed. 1995).
60. Id.
61. Ravitch, supra note 14, at 1040–41.
62. Id. at 1041–42.
63. 508 U.S. 520 (1993).
64. Id. at 524–28.
65. Id.
66. Id. passim.
67. See Zorach v. Clauson, 343 U.S. 306, 314

(1952) (“[W]e find no constitutional requirement
which makes it necessary for government to be
hostile to religion and to throw its weight against
efforts to widen the effective scope of religious in-
fluence.”).

68. 530 U.S. 793, 828–29 (2000) (plurality
opinion); see also Hamburger, supra note 8, at
321–28, 335–42 (explaining that both before and
after Senator Blaine’s failed attempt to amend the
U.S. Constitution to prohibit any government
funding of religious schools, there was a strong
movement, heavily influenced by anti-Catholic
animus, that agreed with Senator Blaine’s pro-
posal).

69. See generally Hamburger, supra note 8 (re-
counting the evolution of the early separationist
movement and the activities of groups such as the
anti-Catholic nativists).

70. Id.
71. See Lloyd P. Jorgenson, The State and

the Non-Public School 1825–1925, at 83–85
(1987); Frank S. Ravitch, School Prayer and
Discrimination: The Civil Rights of Reli-
gious Minorities and Dissenters 5 (Northeast-
ern 1999).

72. This can be seen in any number of articles
defending the value of separationism. See, e.g.,
Green, supra note 8.

73. See Mitchell, 530 U.S. at 912–13 (Souter, J.,
dissenting).

74. Locke v. Davey, 124 S. Ct. 1307, 1314 n.7
(2004).

75. Id. at 1313–14.
76. See Stephen L. Carter, The Culture of

Disbelief: How American Law and Politics
Trivialize Religious Devotion 106–23 (1993);
Gedicks, supra note 14, at 674, 678–82, 693–96
(connecting the distinction between public and pri-
vate aspects of religion in cases and society at large
to the broader liberal tradition). See generally
Neuhaus, supra note 55.

77. See Gaffney, supra note 14, at 302 (noting
that leading separationist Leo Pfeffer was not “in
any real sense hostile to religion” and that in fact
Pfeffer “is a devout Jew who is convinced that reli-
gion will thrive—even that it can only thrive—
when it does not enjoy the benefit of government
subsidies”).

78. See Ravitch, supra note 14, at 1040–41.
79. Ravitch, supra note 4, at 544–73.
80. Compare Zelman v. Simmons-Harris, 536

U.S. 639 (2002) (upholding a voucher program in
which 94.6 percent of voucher funds went to reli-
gious schools that represented only a few denomi-
nations), with Mitchell v. Helms, 530 U.S. 793
(2000) (plurality opinion) (holding that exclusion
of religious schools from a general government
program supporting the loan of educational equip-
ment because the religious schools are “pervasively
sectarian” reflects hostility toward religion and is
unconstitutional), and Rosenberger v. Rector &
Visitors of the Univ. of Va., 515 U.S. 819 (1995)
(suggesting that the exclusion of a religious student
newspaper from a general funding program would
disfavor religious viewpoints and is therefore un-
constitutional).

81. This is consistent with the approach taken
by some scholars. See, e.g., Neuhaus, supra note
55.

82. Mitchell, 530 U.S. 793 (2000) (plurality
opinion).

n o t e s  to  c h a p t e r  4

1. See Perry O. Chrisman, Confessions of a Bap-
tist Lawyer, 27 Tex. Tech L. Rev. 1041 (1996) (ar-
guing that “[i]n no area has the religious right
more confused or abused the perception of the law
than in the concepts of religious liberty based on
the First Amendment protection”); John H. Gar-
vey, Free Exercise and the Values of Religious Lib-
erty, 18 Conn. L. Rev. 779, 783–86 (1986) (rec-
ognizing difficulties in defining religious liberty);
Donald A. Giannella, Religious Liberty, Nonestab-
lishment, and Doctrinal Development, 80 Harv. L.
Rev. 1381, 1383 (1967) (same); Daniel R. Heim-
bach, Contrasting Views of Religious Liberty:
Clarifying the Relationship Between Responsible
Government and the Freedom of Religion, 11 J.L.
& Religion 715 (1995) (“One’s views on religious
liberty . . . affect the way one understands rela-
tions of morality and law, of ethics and human
government, and tensions that arise between the
moral purposes of government and moral limita-
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tions that should restrain the state’s use of coercive
power.”); Ira C. Lupu, Where Rights Begin: The
Problem of Burdens on the Free Exercise of Reli-
gion, 102 Harv. L. Rev. 933, 971 982–83 (1989)
(recognizing that there are “competing theories of
religious liberty”). See generally Religious Lib-
erty in Western Thought (Noel B. Reynolds &
W. Cole Durham, Jr. eds., 1996) (tracing historical
developments of concepts of religious liberty).

2. See Noah Feldman, The Intellectual Origins
of the Establishment Clause, 77 N.Y.U. L. Rev.
346, 384–85 (2002) (asserting that “the history of
the idea of liberty of conscience” reveals that early
Americans “shared a basic theory of religious lib-
erty and drew on the same sources and Lockean
ideas to express their views”).

3. See supra note 1; Frank S. Ravitch, A Funny
Thing Happened on the Way to Neutrality: Broad
Principles, Formalism, and the Establishment
Clause, 38 Ga. L. Rev. 489, 542 (2004) (primarily
addressing neutrality, but also discussing liberty).

4. See, e.g., Jonathan C. Lipson, On Balance:
Religious Liberty and Third-Party Harms, 84
Minn. L. Rev. 589, 593 (2000) (recognizing that
“balancing the rights of religious actors and third
parties reflects the two competing anxieties that
have historically defined the boundaries of our reli-
gious liberty jurisprudence”); Josh Schopf, Reli-
gious Activity and Proselytization in the Work-
place: The Murky Line Between Healthy Expres-
sion and Unlawful Harrassment [sic], 31 Colum.
J.L. & Soc. Probs. 39, 49 (1997) (explaining how
courts balance the competing liberty interests of
litigants); Jennifer Ann Drobac, Note, For the Sake
of the Children: Court Consideration of Religion
in Child Custody Cases, 50 Stan. L. Rev. 1609,
1642 (1998) (observing that where parents’ reli-
gious practices endanger children, courts “must
balance the conflicting interests”) (citing Osier v.
Osier, 410 A.2d 1027, 1030 (Me. 1980)).

5. For examples and discussion of situations
where such claims conflict under the Free Exercise
Clause, see Lipson, supra note 4; Drobac, supra
note 4.

6. See, e.g., Patrick M. Garry, The Institutional
Side of Religious Liberty: A New Model of the Es-
tablishment Clause, 2004 Utah L. Rev. 1155,
1163 (2004) (“The Free Exercise Clause defines a
fundamental individual liberty. . . . The Establish-
ment Clause, on the other hand, simply provides a
negative check on certain governmental powers
and functions.”); Douglas Laycock, The Supreme
Court and Religious Liberty, 40 Cath. Law. 25, 25
(2000) (highlighting “the most promising argu-
ments for lawyers asserting religious liberty
claims,” and giving “extra attention to free exer-
cise, where recent developments are most subject
to misunderstanding”).

7. See, e.g., Noah Feldman, Divided by God:
America’s Church-State Problem—And What
We Should Do About It (Farrar, Straus and
Giroux 2005); Michael W. McConnell, Religious
Freedom at a Crossroads, 59 U. Chi. L. Rev. 115
(1992).

8. The equal access cases (cases involving access
by religious groups to government property on the
same terms as other non-government-related
groups) are a good example of the concept of lib-
erty being used helpfully in the Establishment
Clause context, but of course, the liberty involved
in those cases was both religious liberty and free-
dom of speech. Good News Club v. Milford Cen-
tral Schools, 533 U.S. 98 (2001); Lamb’s Chapel v.
Center Moriches Union Free Sch. Dist., 508 U.S.
384 (1993); Widmar v. Vincent, 454 U.S. 263
(1981).

9. See supra note 1; see also Douglas Laycock,
Religious Liberty as Liberty, 7 J. Contemp. Legal
Issues 313, 313–14 (1996).

10. See generally McConnell, supra note 7.
11. Cf. id.
12. See infra chapters 9 and 10.
13. See, e.g., McConnell, supra note 7; Michael

W. McConnell, Why Is Religious Liberty the “First
Freedom”? 21 Cardozo L. Rev. 1243 (2000);
Michael W. McConnell, Free Exercise Revisionism
and the Smith Decision, 57 U. Chi. L. Rev. 1109
(1990); Michael W. McConnell, The Origins and
Historical Understanding of Free Exercise of Reli-
gion, 103 Harv. L. Rev. 1409 (1990).

14. McConnell, supra note 7, at 138–40; cf.
McConnell, Free Exercise Revisionism, supra note
13, at 1152–53.

15. McConnell, Free Exercise Revisionism,
supra note 13, at 1128, 1152–53.

16. Employment Division v. Smith, 494 U.S.
872 (1990).

17. Id.
18. Id. at 890.
19. Ravitch, supra note 3, at 542.
20. See Noah Feldman, From Liberty to Equal-

ity: The Transformation of the Establishment
Clause, 90 Cal. L. Rev. 673 (2002); cf. Feldman,
Divided by God, supra note 7.

21. Id.
22. Feldman, Divided by God, supra note 7, at

9–14.
23. See supra notes 10–15 and accompanying

text; Stephen L. Carter, The Culture of Disbe-
lief: How American Law and Politics Trivial-
ize Religious Devotion (Anchor Books 1993).

24. A significant amount of scholarship suggests
fostering religious liberty is the purpose of the reli-
gion clauses making similar arguments. A com-
plete discussion of each of these sources is far be-
yond the scope of this chapter. The references to
Professors McConnell and Carter are illustrative of
this broader literature.

25. Feldman, From Liberty to Equality, supra
note 20; Divided by God, supra note 7.

26. Feldman, From Liberty to Equality, supra
note 20, at 718–30.

27. See generally id.
28. Id. at 680–84.
29. See supra chapter 1; infra chapter 6.
30. James Madison, The Federalist No. 10, The

Federalist Papers (Clinton Rossiter, ed., Mentor
Books 1961).
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31. Here I am suggesting that if one rejects Feld-
man’s historical arguments, there is not much of a
basis for the dichotomy between liberty and equal-
ity. They may complement as well as conflict with
each other, and they may both be valuable and le-
gitimate modes of religion clause interpretation.

32. Imagine a graduation prayer case where a
student is selected by the school (or even by a class
vote) to deliver a prayer at the ceremony. As has
been the tradition, the student delivers a highly
sectarian prayer. The bulk of the students, staff,
and family at the ceremony are from the same or
similar denominations as the student delivering the
prayer (they are all “values Evangelicals). A few
students, staff, and family members find the prayer
offensive because it suggests that they will go to
hell for not believing in Jesus (although this is not
directly mentioned) and because it is a vocal re-
minder at an important government-sponsored
event of their outsider status within the commu-
nity, which they experience in day-to-day life with-
out the force of government to remind them (these
are secularists and minority religious folks). Put to
the side the question of whether this prayer is con-
stitutional (it is not), and consider the competing
liberty of conscience claims. Feldman would sug-
gest that this is not a problem because the sym-
bolic religious event does not seriously violate the
outsiders’ liberty of conscience unless it involves
legal (as opposed to psychological) coercion, and
because allowing such religious symbolism as part
of a compromise between legal secularists and val-
ues Evangelicals makes sense. Feldman supra note
7, at 235–44. Yet the outsiders may certainly ex-
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