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PREFACE

I'recall that when I was putting together the manuscript for the first edition I
was running some 60 miles a week in preparation for the London Marathon
of that year (1996). I completed the book but did not get much beyond the 14
mile mark in the race as a result of feeling unwell (it was particularly hot!).
This year, I again was involved with the book and had also been accepted for
the marathon. This time I am happy to say that I completed both without too
much difficulty.

The invitation from the publishers (to whom I am grateful) to do a second
edition seems to have come round very quickly. There has been much to add,
including several important House of Lords’ decisions, some statutory
material and references to Law Commission Reports in relation to Psychiatric
Illness and Damages. The more than welcome decision of the House of Lords
in Arthur Hall and Co (a Firm) v Simons; Barratt v Woolf Seddon (a Firm); Harris v
Schofield Roberts and Hill (a Firm) ((2000) The Times, 21 July) came too late for
full consideration in this edition. In a highly significant ruling, the whole
House decided that the advocate’s immunity from suit for negligence should
be removed for acts during the conduct of civil proceedings and, by a majority
(4:3), held that it should no longer survive in relation to acts performed in
criminal litigation.

As far as I can ascertain, the materials are up to date as at 1 July 2000.

Graham Stephenson
Preston
July 2000
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CHAPTER 1

INTRODUCTION

Individuals, businesses and other organisations in a complex post-industrial
society suffer losses of various kinds as a result of the activities of others. Tort
law is one of the areas of law primarily concerned with the question of
whether these losses are to be compensated for by the person responsible for
the relevant activity or whether the loss must lie where it falls, namely, with
the victim. The other major area dealing with similar issues is the law of
contract. Tort law is, to a lesser extent, also concerned with preventing or
deterring certain types of conduct. An action in tort is a civil action, as
opposed to a criminal prosecution, and is initiated by an individual,
business or other organisation, rather than by the State as is usually the case
in a criminal matter. An action, in normal circumstances, will be brought in
tort to obtain damages, monetary compensation, for some loss sustained by
the victim, for example, personal injury, damage to or loss of property,
damage to economic interests or loss of reputation.

The word “tort” is French for ‘wrong’, and we can therefore say that a tort
is a civil wrong. Tort law comprises the rules of liability which dictate
whether the defendant’s activity constitutes a civil wrong, thus enabling the
court to grant a remedy, that is, compensation to the claimant victim. This
seems straightforward enough but there are obvious difficulties with the
explanation of what is tort law in view of the diverse nature of the causes of
action which appear to fall within its scope. It is common in an introduction
of this kind to discuss the issue of whether there is a law of tort or torts. The
search for some unifying factor underlying all causes of action in tort, thus
enabling us to distinguish between tort actions and other types of action, for
example, actions for breach of contract, would appear to be a vain one.
Indeed, the fragmentary nature of tort law would seem to militate strongly
against discovery of any such principle. It might, therefore, be more
appropriate to talk of a law of torts, a rather loose collection of random causes
of action, a residual category of civil wrongs falling outside and independent
of the law of contract, the other major source of civil wrongs. If this view is
taken, it must nonetheless be acknowledged that the major part of the area
covered in this and other books on tort law is within the scope of one single
tort, that is, negligence, but by the same token, it has to be recognised that
there are other causes of action, totally independent of negligence, with their
own specialised rules of liability which clearly fall within the subject matter
of tort law.

Attempts have conventionally been made to assimilate the various
causes of action within the tort umbrella into groupings to provide some
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coherenceor structure to the subject. For example, it is possible to arrange the
subject in terms of the interests protected, such as, personal safety, reputation,
property and economic interests, and group the torts together which offer
some protection in relation to that particular interest. A number of torts
protect the interest in personal safety, that is, negligence, trespass to the
person (assault and battery, and false imprisonment), public, and possibly
private, nuisance, and arguably, the tort known as the rule in Rylands v
Fletcher. Property interests in goods are in the main protected by the torts of
negligence and interference with goods, whereas interests in land are covered
by the actions for trespass to land, under the rule in Rylands v Fletcher and in
nuisance. Interests in reputation are protected by the defamation actions of
libel and slander, whilst economic interests are within the scope of the so
called economic torts, deceit and to a limited extent, the negligence action.
Alternatively, the grouping could be based on the level of the defendant’s
blameworthiness, namely, torts requiring proof of intention on the part of the
defendant, those whose liability rules are founded on a lack of care
established against the defendant, and those where liability is imposed
irrespective of fault, namely, the strict liability torts. The intentional torts
would include trespass to the person and land, interference with goods and
deceit by way of illustrations. Negligence would clearly constitute the
paramount example of a tort based on the defendant’s carelessness, and
product liability, nuisance and the rule in Rylands v Fletcher, on the face of it
at least, would be prime examples of strict liability torts, although it has to be
pointed out that the former was originally based on common law negligence
and the latter two have in modern times come under severe pressure from the
all embracing negligence action as we shall see in the relevant chapters.
Neither of the two approaches is entirely satisfactory, but the latter approach
has been adopted in the main in this book. It has to be borne in mind,
however, that some torts will protect more than one interest and that the
degree of protection offered may fluctuate depending on for which interest
protection is being sought. For example, in the earlier chapters, we shall see
the vast gap in protection afforded by the negligence action to the personal
safety and property interests on the one hand and the much less favoured
economic interests on the other.

TORT AND OTHER TYPES OF LIABILITY

It is traditional at some point in an introduction of this nature to compare tort
liability with the types of liability with which it has a close connection, with
a view to marking out more clearly the territory of the subject. Tort law has
more in common with the law of contract, but there are connections and
overlaps with criminal law, actions for breach of trust and the more recently
recognised law of restitution. We have already distinguished between civil
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wrongs, which are pursued at the initiative of an individual, and criminal
matters, which are normally taken up by the state in the public interest. The
function of the criminal law is usually stated as being the punishment of the
offender, by fine or imprisonment, whereas tort law is essentially concerned
with compensating the victim of the tort by a damages award made against
the perpetrator. Criminal law also seeks to affect the future behaviour of the
transgressor, but also that of others with similar criminal tendencies. Tort law
may perform this function but, as we shall see, to a much lesser extent. Some
tort actions will also constitute crimes, for example, assault and battery,
intentional damage to the property of others and public nuisance. In
addition, criminal sanctions and a civil action may arise on the same facts in
the context of a road traffic accident or an accident in the workplace. In some
tort actions the court may award what are known as exemplary damages,
which are clearly designed to punish the defendant, although unlike a fine in
a criminal matter being payable to the state, the exemplary award is
controversially handed over to the victim over and above any damages
designated as compensation. The incidence of such awards is, however, less
frequent nowadays precisely for the reason that such payments blur the
distinction, as far as the judiciary perceives it, between criminal and civil
matters. The distinction is blurred in the eyes of the public in any event by the
availability of compensation orders payable to the victims of crime in
criminal cases under s 35 of the Powers of Criminal Courts Act 1973 (as from
25 August 2000, see s 130 of the Powers of Criminal Courts (Sentencing) Act
2000), although this power is rather restricted in practice.

As mentioned above, tort law is more akin to contract law than any other
subject. It would be easy to say that contract law is really a specialised area of
tort law because of the similar origin of the two types of action but this would
be to ignore the reality that contract has been treated historically as a separate
subject from tort with its own independent cause of action. Indeed, there is
little to choose between books on tort and contract in terms of depth, breadth
and the numbers of them produced for the academic market. Taken together,
tort and contract form the basis of the English law of obligations, although it
would be misleading not to acknowledge the contribution to such a
classification of the law of restitution and that of the much ignored area of
bailment. Traditionally, contract was seen to be based on consent and tort
essentially was perceived as a series of primary duties imposed by society
irrespective of the consent of those making up that society. This is an
oversimplification, as it must be acknowledged that many contractual duties
are implied into certain types of contract irrespective of the wishes of the
parties to the contract in question. For example, the Sale of Goods Act 1979
(as amended) implies terms of satisfactory quality (s 14(2)), description (s 13)
and fitness for particular purpose (s 14(3)) into sale of goods contracts. There
are many other examples of this and these make a significant inroad into the
idea that contract is based solely on the agreement of the parties. Likewise, it
is inappropriate to say that all tort duties are imposed as a matter of law.

3
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Consent does play some part in the imposition of tort duties, for example, in
relation to liability for negligent mis-statement and occupier’s liability. One of
the major issues in recent years has been that of concurrent liability in
contract and tort arising from the same facts. It now seems to be the case, after
some deliberation, that its existence has been accepted.

The issue of the interplay between contractual and tortious liability will
be returned to in Chapters 2 and, more particularly, 6 as the existence or non-
existence of a contractual duty has been considered in some cases as a
relevant factor in deciding whether the defendant is thought to owe a duty of
care in the tort of negligence, more especially in the cases involving claims for
damage to economic interests.

It has to be recognised, however, that there are some significant
differences still between liability in contract and tort. One of the most
significant departures between the two causes of action concerns the purpose
of the award of damages in the respective actions. In contract, the claimant is
normally entitled to be placed in the position he should have been had the
contract been properly performed.? In other words, the claimant is entitled to
his expectation loss. In tort, the claimant is to be put in the position she was
in before the tort was committed, sometimes crudely known as the out of
pocket expenses rule. Other differences include differing limitation periods
and tests of remoteness of damage.

Actions for breach of trust and other equitable obligations are historically
separate from tort law, as the principles were developed in the Chancery
court as opposed to the common law courts. Even where die claim for breach
of any such obligation is met with an award of monetary compensation, it
will nonetheless still be regarded as being outside the scope of tort law. The
law of restitution provides some remedies which enable a claimant to recoup
money, for example, money paid under a mistake of fact. This is normally
regarded as being outside the subject of books on tort. The requirement to
repay money in such circumstances does not come about as a result of the
breach of a duty owed to the claimant, nor as a result of damage to the latter,
but is based on the principle of unjust enrichment of the defendant. The law
of restitution has justifiably gained considerable momentum as a subject in
its own right in recent years. There is on occasions an overlap between tort
law and restitution, and the claimant may seek a restirutionary remedy
instead of the normal damages claim. This area of liability is covered in the
leading books on restitution.?

There have been suggestions in recent years that tort law is only a part of
a larger area of law known as the law of obligations. Such an area would also

1 See Jones, Textbook on Torts, 5th edn, 1998, London: Blackstone, pp 5-9; Stanton, The
Modern Law of Tort, 1994, London: Sweet & Maxwell, pp 6-8.

2 In limited circumstances, a plaintiff may choose reliance based damages in contract; see
Burrows, Remedies for Torts and Breach of Contract, 2nd edn, Butterworths, pp 248-56.
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take in contract, restitution and bailment. It would of necessity contain a vast
amount of material and from a purely pragmatic point of view it would be
extremely difficult to teach or study as a single subject area. There are also
theoretical obstacles, in that, as observed above, it would still be necessary to
distinguish certainly at least between contract and tort actions. It is probably
only true to say that tort is a major but separate part of an overall and much
looser classification of the law of obligations, despite the obvious similarities
with contract.

FUNCTIONS OF TORT LAW

Rather than concentrating too much time and energy on searching for some
spurious unifying principle which enables us to identify tort law from other
types of civil liability, effort might be more usefully directed at an inquiry
into the way in which tort law operates. Howarth prefers to look at this
question from the converse angle, by asking what would we miss if tort law
did not exist and we were only left with contract law in the main? His
answer is:*

...it ought to be said that abolishing the law of torts may not make a great

difference at all. In theory, a great deal of it could be reinvented through

implied terms in contracts, constructive (that is, made-up) trusts and orders

to restore the [claimant’s] property. One might remark that in countries

where attempts have been made greatly to restrict the scope of tort law, in

New Zealand and Sweden, for example, such developments do not seem

yet to have happened. But that might have as much to do with the legal

limits of imagination and the will of the judiciary as with the theoretical

possibilities.
It is normal to mention in this context several aims or objectives of tort law of
which we would not feel the benefit if tort law no longer existed. Monetary
compensation has already been identified as a primary function, but in any
list of aims would come deterrence, appeasement or vindication of rights,
justice and ‘to provide a public forum in which to discuss new forms of
behaviour and the consequences of new technologies.

3 See Goff and Jones, The Law of Restitution, 5th edn, 1998, London: Sweet & Maxwell;
Birks, An Introduction to The Law of Restitution, revd edn, 1989, Oxford: Clarendon;
Burrows, The Law of Restitution, 1993, London: Butterworths.

Howarth, Textbook on Tort, 1995, London: Butterworths, p 7.

Ibid, p 13.
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Appeasement and vindication of rights

It is fairly clear that these two aims only have a limited role to play in modern
tort law and are therefore dealt with briefly together. The idea of appeasement
may have been a factor in the early days of the legal system, whereby
allowing an individual the opportunity to make a claim in a civil court
against the transgressor would prevent the victim from resorting to some
form of selfredress which might result in a breakdown of law and order. The
vindication of rights function is probably more important these days and
there appears to have been a resurgence in its popularity as evidenced by
recent litigation in respect of large scale disasters such as the Zeebrugge and
Piper Alpha incidents. Victims or the families of deceased victims are often
interviewed on television, saying that they are not really interested in
compensation, rather supporting the idea of the deterrence function of the
law by expressing the view that nobody else should have to undergo what
they or their relatives have had to go through. Of course, in relation to the
civil liberties torts, for example, assault, battery and more particularly, false
imprisonment, vindication of rights has a significant part to play, especially
in relation to injured feelings and loss of dignity and respect, over and above
any compensatory function. Such an analysis might also be applied to
defamation actions. Despite this, if tort law ceased to exist, it is unlikely that,
in relation to these two functions at least, much would be lost.

Justice

Justice might be perceived as requiring that a defendant be made to pay for
his wrongdoing by being ordered to compensate his victim. The defendant is
forced to correct or rectify the situation which he has brought about. This
might have some appeal as a valid argument in the context of torts which
require the proof of some element of blameworthiness on the part of the
defendant, for example, trespass to the person, negligence, etc., but this
analysis runs into difficulties with the torts which are categorised as strict
liability in nature, where proof of fault is not an essential requirement. Of
course, it might be argued that even though the defendant is not at fault in
such instances, nonetheless, it is her activity which has created the risk
which has resulted in the harm to the claimant, but this is difficult to
rationalise in terms of wrongdoing, involving as it must a moral dimension.
Justice may be more appropriately served by looking to the claimant’s need for
compensation rather than the defendant’s moral turpitude. This, however,
would take the debate into the different, and controversial, realm of distributive
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justice. There are serious doubts whether tort law is capable of social
engineering in the redistribution of wealth in society.®

The arguments concerning the defendant having to pay for his
wrongdoing or risk-creating are themselves weakened further by the fact that
in most types of accident, any compensation paid to the tort victim will come
from an insurance company, rather than the particular defendant’s own
pocket. Of course, the defendant may have paid something by way of
premiums to the insurance company, but where the claim is for substantial
damages, far exceeding the amount of those premiums, there is little scope for
arguing that tort law is achieving the aim of corrective justice. As Jones
observes’ [liability] insurance removes the connection between the
wrongdoer and the claimant’s compensation’. Howarth reinforces the point
graphically:®

There is a paradox that when insurance intervenes, the higher the sum

claimed in relation to the premiums paid the less the requirements of
rectificatory justice are fulfilled.

There seems to be considerable doubt as to whether tort does or can serve the
cause of justice in the light of the above.

Deterrence

If taken in isolation, the liability rules in tort law clearly seem to have a
deterrent function, whether the claim be for compensation or an injunction.
However, in the areas most important in a quantitative sense, that is, road
and work accidents, the impact of liability insurance clouds the picture
significantly. The threat of having to pay compensation to the victim of one’s
wrongful action cannot be dismissed lightly and, in some torts, it will still be
a powerful deterrent to many. This is particularly the case in the realms of
liability for defamation and assault and battery and the economic torts. The
fear of having to pay substantial damages to a victim of a defamatory
statement no doubt explains why publishers employ the services of expert
libel lawyers to advise on material before it is published. The use of
injunctions in this area to prevent publication of alleged defamatory material
reinforces the deterrent aspect of this particular cause of action. The granting
of the injunction works as a deterrent on the particular defendant but also
provides a warning to others of a like mind that in appropriate cases the
courts will not shrink from such orders.

6 See op cit, Stanton, fn 1, p 16; op cit, Jones, fn 1, p 16; Atiyah, Accidents, Compensation
and The Law, Cane (ed), 6th edn, Chap 7.

Op cit, Jones, fn 1, p 16.

Op cit, Howarth, fn 4, p 13.
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It is, however, very difficult, in the absence of factual studies, to evaluate
the precise effect of the fear of imposition of tort liability on the behaviour of
potential defendants. In respect of road traffic accidents, it is suspected that
other factors may be at play in deterring bad driving. Notions of self-
preservation, safety of others, such as passengers, fear of damage to one’s
own property are at least part of the picture, in addition to which one must
also consider the vital impact of the criminal sanctions for poor driving.
Insurance also plays its part in reducing the deterrent aspect of tort law, in
that the transgressor is not the person paying the compensation and
normally will only be out of pocket to the extent of any no claims bonus on
her insurance policy. A similar process is at work in the field of industrial
accidents where liability insurance is also compulsory. On the other hand, a
finding of fault against a professional person, even if the damages award is
met by an insurance company, may have a significant effect on the reputation
of the defendant and must provide some measure of deterrence, although this
must not be overstated. Disciplinary action by a professional body, if any,
may concentrate the mind more closely than any concern about an award of
damages. In the absence of a system of tort law, it might be surmised that
there would in some of these areas be little difference in the preventative effect
of the law.

There is another school of thought concerned with the deterrent aspect of
tort law. In the interests of overall economic efficiency, it is argued that society
should be moving towards a cost-justified level of accidents. This is known
as the ‘general deterrence’ theory and is largely based on the work of
Calabresi’ where the view is taken that there is a point at which the costs of
prevention of accidents outweigh the savings made in the costs of accidents.
Once that point has been reached, no further savings are possible and,
indeed, more expenditure on prevention is wasted. This economic efficiency
argument is not universally accepted.”

We have seen in this brief discussion that there are severe limits to the
scope of tort law as an effective deterrent and that certainly in some areas, if it
did not exist it might not be missed too much.

Public forum function
According to Howarth, this function takes two forms. The first is that tort law

performs a kind of ombudsman' function through the medium of the
negligence action, investigating the causes of accidents and subjecting the

9 Calabresi, The Costs of Accidents, 1970, Connecticut: New Haven.
10 Op cit, Atiyah, fn 6, pp 374-92.
11 See Linden, Tort as ombudsman’ (1973) 51 Can Bar Rev 155.
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defendant’s activity to the scrutiny of reasonableness. Not all accidents are or
could be subjected to such a process. It may be purely random incidents
which are placed under the judicial microscope and those which might be
considered more appropriate for full investigation are not pursued for all
sorts of good reasons, or are settled before being the focus of the open court.
This is the piecemeal nature of a system which depends in the main upon
individual initiative to set the ball rolling. Public inquiries are generally
thought to be a more successful way of launching investigations into major
accidents.
The other form is best expressed in Howarth’s own words:

Another form of the idea is that tort law provides a way for the optimal
regulation of new forms of behaviour and new technologies to be worked
out on a case by case basis so that the legislature has a pattern of thought
and decision about a new problem to work on before plumping for a
particular set of regulations.

It might be argued that this form of function is subject to the same criticism as
the other, being dependent upon the accidents of litigation for it to be capable
of making a contribution.

Compensation function

Finally, it is necessary to consider the primary function of tort law, namely,
compensation. On the face of it, tort is a loss shifting device, whereby a
person who has sustained a loss attempts to transfer that loss to the person
who has apparently brought such loss into being. A claimant who succeeds
in unlocking the door to the tort system, that is, manages to establish liability
against another under the rules of tort, wins the equivalent of the jackpot in
the National Lottery if the injuries are severe. However, the tort system
operates against the backdrop of a well established insurance market, in
circumstances where the two most commonly successful types of claim, road
and workplace accidents, are covered by compulsory insurance. Tort law is
therefore, in reality, a loss spreading mechanism, distributing the loss
amongst the relevant category of premium payers. In the majority of cases,
consequently, the existence of insurance guarantees that the victim will get
her compensation and in some cases the very fact of insurance may well
influence the issue of imposition of liability in the first place. For example, in
road traffic accidents it appears that the slightest momentary lapse of
attention may found the basis of liability, the courts being readily influenced
by the fact that the defendant will not be paying personally out of his own
pocket for the damages.

It is worth considering what the position would be if tort law was
abolished overnight. The victim’s loss would have to lie where it fell, unless
she had adequate first party insurance covering the type of loss in question,
or could unlock the door to some other compensation system. If
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the circumstances giving rise to the injury, though no longer a tort, were
classified as constituting a crime of violence falling within the scope of the
Criminal Injuries Compensation Scheme, the victim could obtain a
reasonable level of compensation, although this may not be the case now that
the Criminal Injuries Compensation Act 1995 is in force. Alternatively, the
injured party might make use of the court’s power to award compensation in
criminal cases mentioned earlier in this chapter. Both these sources of
compensation have serious limitations and would certainly not make up for
the loss of the tort action in cases of severe injury in particular.

If the injury to the victim falls outside the scope of the above, it is
necessary to consider what other forms of compensation might be available.
A victim of a serious accident or chronic illness or disease, not attributable to
any breach of tortious duty, may well find that the only available source of
compensation, short of falling upon charity, is the State benefits scheme. It is
not proposed to go into any detail in relation to the benefits that might be
available but merely to make some general observations about the
relationship between compensation in the tort system and that in the State
system. Serious injury or disease, for which the victim manages to pin the
blame on a defendant in the tort system, is generously compensatable, for as
we shall see in Chapter 15, the principle underlying an award of damages in
tort is that of full compensation. The claimant is entitled to be compensated
under a number of different heads of damage in appropriate cases. In
particular, she is paid damages for the non-pecuniary losses sustained as a
result of the accident, as well as pecuniary losses, for example, loss of
earnings and medical expenses. Non-pecuniary losses include pain and
suffering and loss of amenity. A substantial element in any claim where the
injury or illness is severe will be a claim for future loss of earnings. As a
consequence, particularly where the claimant was a top earner before the
accident, a final award may be extremely high. The State system is nowhere
near as generous, as the general principle underlying this scheme is to
replace lost income, and not to compensate normally for the non-pecuniary
loss favoured by the tort system. In addition, the State scheme falls far short of
replacing all lost income and those in the higher income bracket can certainly
not expect generous treatment at the hands of the state benefits scheme. It is
therefore without doubt the case that if tort law were to be abolished, in the
absence of a replacement scheme, it would be sorely missed by those who
might have been its beneficiaries. It is likely that the abolition of the torts
scheme will remain politically unacceptable. It is also unlikely that the
present State benefits system would be enhanced in order to fill the gap.
Consequently, it would be necessary to install a new system to compensate
the long term injured or ill who would otherwise have succeeded under tort
law. Some form of no-fault scheme might fit the bill, but suggestions for its
introduction in this country remain unheeded and are likely to remain so for
the foreseeable future.”” Financing such a scheme will always be a major
stumbling block, even though it may be the case that such a scheme would
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appear to be cheaper to run than the tort system, which is notoriously
expensive, especially in comparison with the State benefits system in this
country.® We can conclude, therefore, that the main function of tort law,
namely, its compensation mechanism would be sorely missed if the tort
action was removed from the legal catalogue of actions and no substitute was
put in place for it.

HUMAN RIGHTS

The protection of human rights would seem to lie at the forefront of issues
within the remit of tort law, particularly in relation to the interest of personal
security and safety. Other matters, for example, such as the protection of
reputation and the countervailing right to freedom of speech have hitherto
frequently been ventilated before the courts. The Human Rights Act 1998 is
expected to be in force this year, providing that legislation should be
interpreted, as far as possible, in a manner compatible with the European
Convention on Human Rights. In addition, any public authority (which
includes a court) must not act in a way which is incompatible with
Convention rights. Its potential impact on the law of torts is not altogether
clear. There has been a sprinkling of cases already before the Act is in force
where the judges have had regard to Convention provisions in coming to
decisions in cases. On the one hand, the Act will no doubt give fresh impetus
to challenges to, for example, public authority and police immunities from
actions in negligence, as well as support popular clamour for a more
proactive approach to issues such as the right to privacy.

CONCLUSION

It is likely that tort law will be with us for some time to come more or less in
its present form. There may, however, over time be some significant changes
of approach following the Human Rights Act 1998. The following chapters of
this book will cover the liability rules of tort law together with materials on
the available remedies as appropriate. As mentioned earlier in this
introductory chapter, the book has been organised primarily on the basis that
the torts can be grouped according to the extent of the blameworthiness of the
potential defendant. This is a rough and ready classification which is not

12 See the Pearson Commission, 1978, Cmnd 7054, and, of course, op cit, Atiyah, fn 6,
generally.
13 See op cit, Atiyah, fn 6, Chap 17.
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entirely satisfactory, but it at least should give some structure to the materials.
It is proposed to start with the tort of negligence, which is the tort wider in
scope than all the others and of course forms the basis of accident
compensation in the UK. The initial negligence chapters will look at the
general principles, and will be followed by chapters dealing with areas of
particular difficulty for the law of negligence, namely, liability for damage to
financial interests, liability for psychiatric injury, and occupier’s liability. It is
then proposed to look at the materials making up the torts falling under the
heading of trespass to the person as an illustration of an intentional tort. We
shall then go on to consider the stricter liability torts, namely, nuisance,
Rylands v Fletcher, product liability and liability relating to animals.
Defamation, sticking out like a sore thumb, has a chapter to itself, as it is
difficult to categorise it as falling satisfactorily into one of the previous
groupings. The final chapters will consider vicarious liability and remedies.
Defences, with the exception of volenti non fit injuria and contributory
negligence (which have their own chapter), will normally be dealt with in the
context of the relevant torts.
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CHAPTER 2

DUTY OF CARE

INTRODUCTION

The focus of this and the next six chapters will be the tort of negligence, the
major tort of the 20th century. Discussion of this area of tort law tends to
dominate most academic courses and this is also reflected in the treatment in
the textbooks on tort law. Negligence is the tort of all torts, arriving on the
scene in any organised form at least, late on in our legal development, but
immediately threatening to take a stranglehold on the law of civil obligations.
It has been perceived as a danger to the neighbouring law of contract, the
uneasy relationship between these two areas of law being a persistent theme
in many of the cases, particularly those involving claims for financial harm.
Its impact on other torts cannot be ignored either, particularly nuisance? and
the rule in Rylands v Fletcher?

It should perhaps not be so surprising that the tort should have developed
so rapidly in a post-industrial society, where technological change itself has been
so rapid, throwing up new problems on a regular basis, but also at the same time
massively increasing the numbers of older problems, particularly road and work
related accidents. As society becomes more complex and technologically
orientated, product liability claims become not only just more common but also
more sophisticated. In addition, as society moves from a largely manufacturing
based economy to a services dominated one, there is a consequential increase in
problems arising from the provision of poor or inadequate services. The action
based on the tort of negligence has been asked to deal with these types of issues
more and more over recent years. It has so far had to bear the brunt of claims for
accident compensation as was outlined in Chapter 1 and perhaps it is not so
surprising that it is groaning under the pressure.*

THE ELEMENTS OF NEGLIGENCE

In this chapter, we are concerned with negligence as an independent tort,
rather than negligence relating to the way or manner in which other legal

See Chapter 6.

See Chapter 9.

See Chapter 10.

See Howarth, ‘Negligence after Murphy: time to rethink” (1991) 50 CL] 58.
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duties may be broken, for example, a negligent breach of contract or a
negligent trespass to goods. In these instances, negligence is a word being
used to describe the conduct of the defendant where it might be less
confusing to use the word ‘careless’. The tort of negligence involves more
than just careless behaviour, having developed a conceptual apparatus all of
its own to deal with problems of varying kinds. It is often said that negligence
comprises three elements: duty, breach and damage. The damage aspect is
sometimes broken down into the components of causation and remoteness. It
can safely be said that all these elements are interrelated and fused together
at times and confusion is often the inevitable result as far as the student is
concerned. Some of the confusion is, however, generated by the judiciary, a
situation which is avoidable.’ Judges are often found talking about issues of
breach of duty or causation instead of duty and vice versa. It is, however,
convenient to attempt to discuss each of the elements in isolation from each
other, but it has to be remembered that the claimant has to show all three
elements are present before she can succeed in the tort of negligence.

It is proposed to deal with the duty issue first of all, although there is a
school of thought which believes that the breach issue should be considered
first. The reasoning behind this is that unless one understands the concept of
fault, that is, blameworthy conduct, then it is not very illuminating to
consider theoretical notions about whether a duty is owed by a defendant. As
we shall see, if the claimant fails to establish that he is owed a duty of care, it
does not matter whether the defendant has been careless or not, there is no
liability. Likewise, if there is no breach, there is no liability even if, as a matter
of law, it is a duty situation. Similar arguments relate to the damage aspect, if
there is no damage, there is no liability in negligence. This does not really
take us any further forward. The justification here for placing the duty issue
first, is that in many cases hitherto the duty issue has been referred by the
trial court to the appeal court for resolution, before any evidence has been
heard. In these circumstances, the court is being asked to assume that the
facts as set out in the statement of claim are true and whether they disclose a
cause of action known to law. If the answer to this question is in the negative,
the case need not proceed any further. This is the procedure in Scotland and
is often adopted in England.® If the answer is in the affirmative, the case
should then be referred back to the trial court to hear the argument and
evidence. However, once the decision on the duty issue has been resolved in
favour of the claimant, a settlement may follow, as this may have been the
only substantial ground on which to defend the action. Even if it was not the
only issue of substance, nonetheless it is one less obstacle for the claimant to
face at trial and may persuade the defendant that it is in his interests to offer
suitable terms for settlement. The thinking lying behind this way of

5 See op cit, Howarth, fn 4.
6  Donoghue v Stevenson [1932] AC 562; Anns v Merton London Borough Council [1978]
AC 728.
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proceeding, however, may have to be revised in the light of the decision of the
European Court of Human Rights in the Osman case’” and the enactment of
the Human Rights Act 1988. Indeed, the influence of the case may be seen
already in some of the recent pronouncements of the House of Lords.?

The remainder of this chapter will consider this important duty issue.
The two subsequent chapters will cover the other two no less important
elements making up the tort of negligence.

DUTY OF CARE

The claimant has to show that she is owed a duty outside contract or other
torts to take reasonable care for her safety or whatever other interest of hers
has been damaged. If she fails to establish this, her case will be unsuccessful
no matter how careless the defendant has been and irrespective of whether
that carelessness has brought about the damage to the interest in question.
The duty concept is being used here to keep issues of liability firmly under
control. It is a control mechanism enabling a court to say whether or not the
damage claimed for is legally recognised. Another way of expressing it is in
terms of immunity from suit. If there is no notional duty on a careless
defendant, then he is immune from action, despite his lack of care.
Immunities are granted for certain types of loss, subject to exceptions, for
example, damage to financial interests. Liability for psychiatric harm is
severely restricted, as we shall see, so it might be said that this is an area of
partial immunity. Other types of immunity are based on the status of the
defendant, for example, public authorities, the police, legal personnel,
namely, judges and advocates etc and some in this category are considered
absolute. There is general immunity in relation to the difficult area of
omissions, otherwise known as misfeasance. On the other hand, the law has
selected certain claimants as its favourite, the most obvious of these being the
rescuer.’

Lying beneath these significant immunities are value judgments by the
judiciary. The reasons for these particular choices are often obscured by
notions such as reasonable foreseeability, proximity, what is just and
reasonable. However, it is more frequently the case that judges express their
reasons for denying or imposing liability in particular instances and many of
these will be discussed in the cases extracted below.

@ N

Osman v UK [1999] 1 FLR 193.

Eg, Barrett v Enfield London Borough Council [1999] 3 All ER 193, pp 198-200, per Lord
Browne-Wilkinson.

9  Described by Linden as the ‘darling’ of the law: ‘Rescuers and good Samaritans’
(1971) 34 MLR 241.
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The duty issue is dominated by the search for the Holy Grail, namely, the
desire to discover some general guiding principle which can be referred to in
novel cases, where there is no existing precedent on the issue of whether the
situation in hand is a duty one or not and provide an answer one way or the
other. It was fashionable some 60 years ago to question whether such a quest
is at all worthwhile. The experience of the last 20 years, chronicled below,
may persuade some that it is worth reconsidering whether we need the
cumbersome duty concept. After all, it is the case that the French and Dutch
have done without such a concept ‘without any noticeable detriment either to
the coherence of their law or to the well being of their societies’.!
Nonetheless, we are still left with the concept which seems to take up a
disproportionate amount of time in the appellate courts, at the same time
generating much bewilderment amongst students and academics alike.

We shall briefly look at the position before the landmark case of Dornoghue
v Stevenson,'' consider the development of the duty concept following that
case until the early 1980s and then, finally, the current situation.

Pre-1932

Before 1932, all that can be said is that there were specific situations where it
was recognised that some situations were duty situations and others were
not. As Street observed:"? The law originally developed in an empirical
manner by decisions that in some particular circumstances there was a duty
and that in others there was none.” The first real attempt to discover the
elusive general principle lying behind the various cases was made by Brett
MR in Heaven v Pender:*

The proposition which these recognised cases suggest, and which is,
therefore, to be deduced from them, is that whenever one person is by
circumstances placed in such a position with regard to another that
everyone of ordinary sense who did think would at once recognise that if
he did not use ordinary care or skill in his own conduct with regard to
those circumstances he would cause danger of injury to the person or
property of the other, a duty arises to use ordinary care and skill to avoid
such danger. Without displacing the other propositions to which allusion
has been made as applicable to the particular circumstances in respect of
which they have been enunciated, this proposition includes, I think, all
the recognised cases of liability. It is the only proposition which covers
them all.

10 Op cit, Howarth, fn 4, p 157.

11 [1932] AC 562.

12 Brazier, M (ed), Street on Torts, 9th edn, 1993, London: Butterworths, p 173 (not
included in the latest edition).

13 (1883) 11 QBD 503, p 509.
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This early attempt to formulate the general principle was not greeted with
any especial enthusiasm. The next opportunity to establish a general
statement of this kind arose in the case of Donoghue v Stevenson itself. In this
case, the House of Lords decided by a majority of three to two that a
manufacturer of a product owed a duty of care to the ultimate consumer of
the product to take reasonable care in the preparation of the product to avoid
injury to the consumer or damage to his property. The case concerned the sale
of a bottle of ginger beer to the friend of the pursuer. The beer contained the
remains of a decomposed snail the existence of which did not become
apparent until the pursuer had drunk some of the drink. The problem facing
the pursuer was that she did not have a contract with either the retailer or the
manufacturer. She was forced to pursue her action in negligence. We start
with a brief extract from Lord Buckmaster’s speech, one of the dissenting
judges:

I turn, therefore, to the decided cases to see if they can be construed so as
to support the appellant’s case. One of the earliest is the case of Langridge v
Levy.” It is case often quoted and variously explained. There a man sold a
gun which he knew was dangerous for the purchaser’s son. The gun
exploded in the son’s hands, and he was held to have a right of action in
tort against the gunmaker. How far it is from the present case can be seen
from the judgment of Parke B, who, in delivering the judgment of the
court, used these words: “We should pause before we made a precedent by
our decision which would be an authority for an action against vendors,
even of such instruments and articles as are dangerous in themselves, at
the suit of any person whomsoever into whose hands they might happen
to pass, and who should be injured thereby’; and, in Longmeid v Holliday'
the same eminent judge points out that the earlier case was based on a
fraudulent mis-statement, and he expressly repudiates the view that it has
any wider application. The case of Langridge v Levy, therefore, can be
dismissed from consideration with the comment that it is rather surprising
it has so often been cited for a proposition it cannot support.

The case of Winterbottom v Wright' is, on the other hand, an authority
that is closely applicable. Owing to negligence in the construction of a
carriage it broke down, and a stranger to the manufacture and sale sought
to recover damages for injuries which he alleged were due to negligence in
the work, and it was held that he had no cause of action either in tort or
arising out of contract. This case seems to me to show that the
manufacturer of any article is not liable to a third party by negligent
construction, for there can be nothing in the character of a coach to place it
in a special category. It may be noted also, that in this case Alderson B
said:"® “The only safe rule is to confine the right to recover to those who
enter into the contract; if we go one step beyond that, there is no reason
why we should not go 50”.

14 See Le Lievre v Could [1893] 1 QB 491, p 504, per AL Smith LJ.
15 2M & W519;4 M & W 337.

16 6 Ex 761.

17 10 M & W 109.

18 10 M & W 115.
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Longmeid v Holliday" was the case of a defective lamp sold to a man whose
wife was injured by its explosion. The vendor of the lamp, against whom
the action was brought, was not the manufacturer, so that the case was not
exactly parallel to the present, but the statement of Parke B in his judgment
covers the case of the manufacturer, for he said: It would be going much
too far to say, that so much care is required in the ordinary intercourse of
life between one individual and another, that, if a machine not in its nature
dangerous,...but which might become so by a latent defect entirely
unknown although discoverable by the exercise of ordinary care, should
be lent or given by one person, even by the person who manufactured it,
to another, the former should be answerable to the latter for a subsequent
damage accruing to the use of it.” It is true that he uses the words ‘lent or
given’ and omits the word ‘sold” but, if the duty be entirely independent of
contract and is a duty owed to a third person, it seems to me to be the
same whether the article be originally given or sold. The fact in the present
case that the ginger-beer originally left the premises of the manufacturer
on a purchase, as was probably the case, cannot add to his duty, if such
existed, to take care in its preparation.

It has been suggested that the statement of Parke B does not cover the
case of negligent construction, but the omission to exercise reasonable care
in the discovery of a defect in the manufacture of an article where the duty
of examination exists is just as negligent as the negligent construction itself.

The general principle of these cases is stated by Lord Sumner in the
case of Blacker v Lake and Elliott Ltd,* in these terms: ‘The breach of the
defendant’s contract with A to use care and skill in or about the
manufacture or repair of an article does not of itself give any cause of
action to B when he is injured by reason of the article proving to be
defective.”

From this general rule, there are two well known exceptions: (1) in the
case of an article dangerous in itself; and (2) where the article not in itself
dangerous, is in fact dangerous, by reason of some defect or any other
reason, and this is known to the manufacturer. Until the case of George v
Skivington,*' I know of no further modification of the general rule.

As to (1), in the case of things dangerous in themselves, there is, in the
words of Lord Dunedin, ‘a peculiar duty to take precautions imposed upon
those who send forth or install such articles when it is necessarily the case
that other parties will come within their proximity”: Dominion Natural Gas
Co Ltd v Collins and Perkins.” And as to (2), this depends on the fact that the
knowledge of the danger creates the obligation to warn, and its
concealment is in the nature of fraud. In this case, no one can suggest that
ginger-beer was an article dangerous in itself, and the words of Lord
Dunedin show that the duty attaches only to such articles, for I read the
words ‘a peculiar duty’ as meaning a duty peculiar to the special class of
subject mentioned.

6 Ex 761, p 768.
106 LT 533, p 536.
LR 5 Ex 1.

[1909] AC 640, p 646.
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Of the remaining cases, George v Skivington is the one nearest to the
present, and without that case, and the statement of Cleasby B in
Francis v Cockerell® and the dicta of Brett MR in Heaven v Pender,?* the
appellant would be destitute of authority. George v Skivington related to
the sale of a noxious hairwash, and a claim made by a person who had
not bought it but who had suffered from its use, based on its having
been negligently compounded, was allowed. It is remarkable that
Langridge v Levy was used in support of the claim and influenced the
judgment of all the parties to the decision. Both Kelly CB and Pigott B
stressed the fact that the article had been purchased to the knowledge
of the defendant for the use of the [claimant], as in Langridge v Levy,
and Cleasby B who, realising that Langridge v Levy was decided on the
ground of fraud, said: ‘Substitute the word ‘negligence’ for ‘fraud’, and
the analogy between Langridge v Levy is complete.” It is unnecessary to
point out too emphatically that such a substitution cannot possibly be
made. No action based on fraud can be supported by mere proof of
negligence.

I do not propose to follow the fortunes of George v Skivington; few
cases can have lived so dangerously and lived so long. Lord Sumner, in the
case of Blacker v Lake and Elliot Ltd® closely examines its history, and I agree
with his analysis. He said that he could not presume to say that it was
wrong, but he declined to follow it on the ground which is, I think, firm
that it was in conflict with Winterbottom v Wright.

So far, therefore, as the case of George v Skivington and the dicta in
Heaven v Pender are concerned, it is my opinion better that they should be
buried so securely that their perturbed spirits shall no longer vex the law.

In my view, therefore, the authorities are against the appellant’s
contention, and apart from authority, it is difficult to see how any common
law proposition can be formulated to support her claim.

The principle contended for must be this: that the manufacturer, or
indeed the repairer, of any article, apart entirely from contract, owes a
duty to any person by whom the article is lawfully used to see that it has
been carefully constructed. All rights in contract must be excluded from
consideration of this principle; such contractual rights as may exist in
successive steps from the original manufacturer down to the ultimate
purchaser are ex hypothesis immaterial. Nor can the doctrine be confined to
cases where inspection is difficult or impossible to introduce. This
conception is simply to misapply to tort doctrine applicable to sale and
purchase.

The principle of tort lies completely outside the region where such
considerations apply, and the duty, if it exists, must extend to every
person who, in lawful circumstances, uses the article made. There can be
no special duty attaching to the manufacture of food apart from that
implied by contract or imposed by statute. If such a duty exists, it seems
to me it must cover the construction of every article, and I cannot see any
reason why it should not apply to the construction of a house. If one

23
24
25

(1870) LR 5 QB 501, p 515.
11 QBD 503, p 509 et seq.
106 LT 533, p 536.
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step, why not 50? Yet, if a house be, as it sometimes is, negligently built,
and in the consequence of that negligence the ceiling falls and injures the
occupier or anyone else, no action against the builder exists according to
English law, although I believe such a right did exist according to the laws
of Babylon.

Nearly all of Lord Buckmaster’s speech is in a similar vein, paying close
attention to the previous cases, dismissing contemptuously those which are
against his view, supporting wholeheartedly those which would deny
liability. This provides clear evidence of the piecemeal approach referred to
by Street above. Only once does his Lordship refer, and then only briefly to
factors beyond the cases, when he asks the question: if one step, why not 50?
This is a reference to what we would now call the floodgates argument, the
fear that by allowing certain claims the courts will be inundated with
litigants, a frequently exaggerated claim but to which we will have cause to
return later. Compare the extracts from Lord Buckmaster’s speech with the
celebrated comments of Lord Atkin, who admittedly deals with the
precedents in similar fashion, but then goes on to widen the nature of the
enquiry giving birth to the so called ‘neighbour’ principle.

My Lords, the sole question for determination in this case is legal: Do the
averments made by the pursuer in her pleading, if true, disclose a cause of
action? I need not restate the particular facts. The question is whether the
manufacturer of an article of drink sold by him to a distributor, in
circumstances which prevent the distributor or the ultimate purchaser or
consumer from discovering by inspection any defect, is under a legal duty
to the ultimate or consumer to take reasonable care that the article is free
from defect likely to cause injury to health. I do not think a more
important problem has occupied your Lordships in your judicial capacity:
important both because of its bearing on public health and because of the
practical test which it applies to the system under which it arises. The case
has to be determined in accordance with Scots law; but it has been a matter
of agreement between the experienced counsel who argued this case, and
it appears to be the basis of the judgments of the learned judges of the
Court of Session, that for the purposes of determining this problem the
laws of Scotland and England are the same.

It is remarkable how difficult it is to find in the English authorities
statements of general application defining the relations between parties
that give rise to the duty. The courts are concerned with the particular
relations which come before them in actual litigation, and it is sufficient to
say whether the duty exists in those circumstances. The result is that the
courts have been engaged upon an elaborate classification of duties as
they exist in respect of property, whether real or personal, with further
divisions as to ownership, occupation or control, and distinctions based on
the particular relations of the one side or the other, whether
manufacturer, salesman or landlord, customer, tenant, stranger, and so on.
In this way, it can be ascertained at any time whether the law recognises a
duty, but only where the case can be referred to some particular species
which has been examined and classified. And yet, the duty which is
common to all the cases where liability is established must logically be
based upon some element common to the cases where it is found to exist.
To seek a complete logical definition of the general principle is probably to
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go beyond the function of the judge, for the more general the definition
the more likely it is to omit essentials or to introduce non-essentials. The
attempt was made by Brett MR in Heaven v Pender,® in a definition to
which I will later refer. As framed, it was demonstrably too wide, though
it appears to me, if properly limited, to be capable of affording a valuable
practical guide.

At present, I content myself with pointing out that in English law
there must be, and is, some general conception of relations giving rise to
a duty of care, of which the particular cases found in the books are but
instances. The liability for negligence, whether you style it such or treat it
as in other systems as a species of ‘culpa’, is no doubt based upon a
general public sentiment of moral wrongdoing for which the offender
must pay. But acts or omissions which any moral code would censor
cannot in a practical world be treated so as to give a right to every
person injured by them to demand relief. In this way rules of law arise
which limit the range of complainants and the extent of their remedy.
The rule that you are to love your neighbour becomes in law, you must
not injure your neighbour; and the lawyer’s question, Who is my
neighbour?, receives a restricted reply. You must take reasonable care to
avoid acts or omissions which you can reasonably foresee would be
likely to injure your neighbour. Who, then, in law is my neighbour? The
answer seems to be—persons who are so closely and directly affected by
my act that I ought reasonably to have them in contemplation as being
so affected when I am directing my mind to the acts or omissions which
are called into question.

After a thorough survey of the cases and indicating that he was favouring the
imposition of liability, Lord Atkin continued:

It is always a satisfaction to an English lawyer to be able to test his
application of fundamental principles of the common law by the
development of the same doctrines by the lawyers of the courts of the
United States. In that country, I find that the law appears to be well
established in the sense in which I have indicated. The mouse had emerged
from the ginger-beer bottle in the United States before it appeared in
Scotland, but there it brought a liability upon the manufacturer. I must not
in this long judgment do more than refer to the illuminating judgment of
Cardozo ] in Macpherson v Buick Motor Co in the New York Court of
Appeals,” in which he states the principles of law as I should desire to state
them, and reviews the authorities in other States than his own. Whether
the principle he affirms would apply to the particular facts of that case in
this country would be a question for consideration if the case arose. It
might be that the course of business, by giving opportunities of
examination to the immediate purchaser or otherwise, prevented the
relation between the manufacturer and the user of the car being so close as
to create a duty. But the American decision would undoubtedly lead to a
decision in favour of the pursuer in the present case.

26 11 QBD 503, p 509.
27 217 NY 382.
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My Lords, if your lordships accept the view that this pleading discloses
a relevant cause of action you will be affirming the proposition that by
Scots and English law alike a manufacturer of products, which he sells in
such a form as to show that he intends them to reach the ultimate
consumer in the form in which they left him with no reasonable possibility
of intermediate examination, and with the knowledge that the absence of
reasonable care in the preparation or putting up of the products will result
in an injury to the consumer’s life or property, owes a duty to the
consumer to take that reasonable care.

It is a proposition which I venture to say no one in Scotland or
England who was not a lawyer would for one moment doubt. It will be an
advantage to make it clear that the law in this matter, as in most others, is
in accordance with sound common sense. I think this appeal should be
allowed.

Lord Thankerton, agreeing with Lord Atkin, stated:

In my opinion, the existence of a legal duty under such circumstances is
in conformity with the principles of both the law of Scotland and the
law of England. The English cases demonstrate how impossible it is to
catalogue finally, amid the ever varying types of human relationships,
those relationships in which a duty to exercise care arises apart from
contract, and each of these cases relates to its own set of circumstances,
out of which it was claimed that the duty had arisen. In none of these
cases were the circumstances identical with the present case as regards
that which I regard as the essential element in this case—namely, the
manufacturer’s own action in bringing himself into direct relationship
with the party injured.

The other judge in the majority was Lord Macmillan and the following
important extract is taken from his speech:

The law takes no cognisance of carelessness in the abstract. It concerns
itself with carelessness only where there is a duty to take care and where
failure in that duty causes damage. In such circumstances, carelessness
assumes the legal quality of negligence and entails the consequences in the
law of negligence. What, then, are the circumstances which give rise to this
duty to take care? In the daily contacts of social and business life, human
beings are thrown into, or place themselves in, an infinite variety of
relations with their fellows; and the law can refer only to the standards of
the reasonable man in order to determine whether any particular relation
gives rise to a duty to take care as between those who stand in that
relation to each other. The grounds of action may be as various and
manifold as human errancy; and the conception of legal responsibility may
develop in adaptation to altering social conditions and standards. The
criterion of judgment must adjust and adapt itself to the changing
circumstances of life. The categories of negligence are never closed. The
cardinal principle of liability is that the party complained of should owe a
duty to take care, and that the party complaining should be able to prove
that he has suffered damage in consequence of a breach of that duty.
Where there is room for diversity of view, it is in determining what
circumstances will establish such a relationship between the parties as to
give rise, on the one side, to a duty to take care, and on the other side to a
right to have care taken.
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Lord Macmillan had earlier in his speech surveyed as had Lord Atkin, the
authorities, but both their speeches are marked out by their willingness to
consider wider issues in deciding whether to impose a duty in the
circumstances in question. They approached the matter as a tort action rather
than a contractual action and took into account changing social and
economic circumstances in reaching their decision. So, by a narrow majority,
the House decided this landmark case in favour of consumers and against
immunity from action for manufacturers. We shall be returning to the issue of
liability for products in a later chapter, where we shall see that the common
law has been supplemented by strict liability under the Consumer Protection
Act 1987 under European influence. However, the case of Donoghue v
Stevenson is significant in the context of the present discussion for the attempt
to discover this elusive general principle feeding through the cases. The
neighbour principle based on reasonable foreseeability has to be the most
cited in the common law world. It is sometimes, perhaps mistakenly, referred
to as the wide ratio of the case, with the statement by Lord Atkin as to the
extent of the manufacturer’s duty being regarded as the narrow ratio. It is
safer to suggest that the narrow ratio is the true one, whereas the neighbour
test is merely a more abstract expression of principle. The narrow ratio can be
seen as a more concrete illustration of the neighbour principle.

Post-Donoghue

It is thought that the neighbour principle enabled courts to deal much more
easily with novel situations, namely, problems which had not troubled the
courts previously and, as a result, were not covered by an existing precedent.
This may or may not have been the case in the immediate post-Donoghue
years, but by 1970 we have Lord Reid in the case of Home Office v Dorset Yacht
Co Ltd* making a significant statement about the principle:

My Lords, on 21 September 1962, a party of Borstal trainees were working
on Brownsea Island in Poole Harbour under the supervision and control of
three Borstal officers. During that night, seven of them escaped and went
aboard a yacht which they found nearby. They set this yacht in motion and
collided with the respondents’ yacht which was moored in the vicinity.
Then they boarded the respondents’ yacht. Much damage was done to this
yacht by the collision and some by the subsequent conduct of these
trainees. The respondents sue the appellants, the Home Office, for the
amount of this damage.

The case comes before your lordships on a preliminary issue whether
the Home Office or these Borstal officers owed any duty of care to the
respondents capable of giving rise to a liability in damages. So it must be
assumed that the respondents can prove all that they could prove on the
pleadings if the case goes to trial. The question then is whether on that

28 [1970] AC 1004, p 1025.
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The other arguments referred to by Lord Reid will be dealt with later in this
chapter. For the moment, we are concerned with his statement relating to the
neighbour principle. He would seem to be suggesting above that where the
principle can be applied it creates a prima facie duty, that is, that the court
should treat the novel case as a notional duty case unless there is good
reason not to. This was elaborated upon in Anns v Merton London Borough

assumption the Home Office would be liable in damages. It is admitted
that the Home Office would be vicariously liable if an action would lie
against any of these Borstal officers.

The case for the Home Office is that under no circumstances can
Borstal officers owe any duty to any member of the public to take care to
prevent trainees under their control or supervision from injuring him or
his property. If that is the law, then inquiry into the facts of this case
would be a waste of time and money because whatever the facts may be
the respondents must lose. That case is based on three main arguments.
First, it is said that there is virtually no authority for imposing a duty of
this kind. Secondly, it is said that no person can be liable for a wrong
done by another who is of full age and capacity and who is not the
servant or acting on behalf of that person. And, thirdly, it is said that
public policy (or the policy of the relevant legislation) requires that these
officers should be immune from any such liability.

The first would at one time have been a strong argument. About the
beginning of this century, most eminent lawyers thought that there were a
number of separate torts involving negligence, each with its own rules,
and they were most unwilling to add more. They were, of course, aware
from a number of leading cases that, in the past, the courts had, from time
to time, recognised new duties and new grounds of action. But the heroic
age was over; it was time to cultivate certainty and security in the law; the
categories of negligence were virtually closed. The Attorney General
invited us to return to those halcyon days, but, attractive though it may be,
I cannot accede to his invitation.

In later years, there has been a steady trend towards regarding the
law of negligence as depending on principle so that, when a new point
emerges, one should ask not whether it is covered by authority but
whether recognised principles apply to it. Donoghue v Stevenson [1932] AC
562 may be regarded as a milestone, and the well known passage in Lord
Atkin’ speech should I think be regarded as statement of principle. It is
not to be treated as if it were a statutory definition. It will require
qualification in new circumstances. But I think the time has come when
we can and should say that it ought to apply unless there is some
justification or valid explanation for its exclusion

Council® by Lord Wilberforce:

Through the trilogy of cases in this House—Donoghue v Stevenson [1932]
AC 562; Hedley Byrne & Co Ltd v Heller & Partners Ltd [1964] AC 465; and
Dorset Yacht Co v Home Office [1970] AC 1004—the position has now been
reached that in order to establish that a duty of care arises in a particular
situation, it is not necessary to bring the facts of that situation within those

29

[1978] AC 728, pp 751, 752.
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of previous situations in which a duty of care has been held to exist. Rather,
the question has to be approached in two stages. First, one has to ask
whether, as between the alleged wrongdoer and the person who has
suffered damage there is a sufficient relationship of proximity or
neighbourhood such that, in the reasonable contemplation of the former,
carelessness on his part may be likely to cause damage to the latter—in
which case, a prima fade duty of care arises. Secondly,, if the first question is
answered affirmatively, it is necessary to consider whether there are any
considerations which ought to negative, or to reduce or limit the scope of
the duty or the class of person to whom it is owed or the damages to
which a breach of it may give rise: see Dorset Yacht case [1970] AC 1004, per
Lord Reid at p 1027.

Post-Anns

It is doubtful whether Lord Wilberforce would have appreciated at the time
what was to follow. His test, known as the ‘two stage” approach, has been
subjected to immense criticism throughout the middle to late 1980s. It was
seen by certain members of the judiciary as being a dangerous principle, in
that it seemed to represent a considerable change of emphasis in the
approach to be taken in novel cases. It was taken to be saying that a prima
facie duty arose once it was established that there was reasonable
foreseeability of harm and it was then for the defendant to bring forward
arguments of policy to suggest that he should have immunity from suit. It
was feared that this would lead to litigants seeking to overturn existing
decisions in favour of immunity, thus defeating established expectations.
This was particularly felt to be the case in two areas, namely, liability for
omissions and economic loss. The floodgates would be widely ajar under
such a broadly sweeping principle. There was also a fear that the action in
negligence would swallow up other areas of established law with a similar
set of results. This was perceived as being especially true in relation to
contract, but there were seen to be ramifications for other areas, for
example, public law and other torts such as defamation. A predictable
reaction set in, led principally but not exclusively by Lord Keith. His first
reported attack came in the case of Governors of the Peabody Donation Fund v
Sir Lindsay Parkinson & Co Ltd,* after citing both Lord Reid in the Home
Oftfice case and Lord Wilberforce’s two stage approach in the Anns case, he
continued:

There has been a tendency in some recent cases to treat these passages as
being of themselves of a definitive character. This is a temptation which
should be resisted. The true question in each case is whether the particular
defendant owed to the particular [claimant] a duty of care having the scope
which is contended for, and whether he was in breach of that duty with

30 [1985] AC 210, p 240.
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consequent loss to the [claimant]. A relationship of proximity in Lord
Atkin’s sense must exist before any duty of care can arise, but the scope of
the duty must depend on all the circumstances of the case. In Dorset Yacht
Co v Home Office [1970] AC 1004, p 1038, Lord Morris of Borth-y-Gest, after
observing that at the conclusion of his speech in Donoghue v Stevenson
[1932] AC 562, Lord Atkin said that it was advantageous if the law ‘is in
accordance with sound common sense” and expressing the view that a
special relation existed between the prison officers and the yacht company
which gave rise to a duty on the former to control their charges so as to
prevent them doing damage, continued, at p 1039:

Apart from this, I would conclude that, in the situation stipulated in the
present case, it would only be fair and reasonable that a duty of care
should exist but that it would be contrary to the fitness of things were it
not so. I doubt whether it is necessary to say, in cases where the court is
asked whether in a particular situation a duty existed, that the court is
called upon to make a decision as to policy. Policy need not be invoked
where reason and good sense will at once point the way. If the test as to
whether in some particular situation a duty of care arises may in some
cases have to be whether it is fair and reasonable that it should so arise,
the court must not shrink from being the arbiter. As Lord Radcliffe said
in his speech in Davis Contractors Ltd v Fareham Urban District Council
[1956] AC 696, p 728, the court is ‘the spokesman of the fair and
reasonable man’.

So, in determining whether or not a duty of care of particular scope was
incumbent upon a defendant, it is material to take into consideration
whether it is just and reasonable that it should be so.

At this stage, a third requirement has been introduced in order to determine
the duty issue in novel cases. Viewed critically, it might be argued that the
criterion ‘just and reasonable’ is already inherent in both stages of Lord
Wilberforce’s approach and, therefore, adds nothing, a point which will be
returned to later.

The attack continued, but this time by another judge, by Lord Brandon in
one of the influential economic loss cases, The Aliakmon.*' Talking of the
passage containing Lord Wilberforce’s two stage approach, he said:

The first observation which I would make is that that passage does not
provide, and can not in my view have been intended by Lord Wilberforce
to provide, a universally applicable test of the existence and scope of a duty
of care in the law of negligence.

After citing Lord Keith in Peabody, above, he continued:

The second observation which I would make is that Lord Wilberforce was
dealing from what he said, with the approach to the questions of the
existence and scope of a duty of care in a novel type of factual situation
which was not analogous to any factual situation in which the existence of
such a duty had already been held to exist.

31 [1986] 2 All ER 145, p 153.
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This last paragraph clearly expresses the fear that an unbridled principle
being used in resolving duty issues will defeat settled expectations by its
potential to allow the rethinking of existing precedents. The fear should have
been unreal, as Lord Brandon acknowledges that Lord Wilberforce was only
considering novel situations.

Lord Bridge joined the fray in Curran v Northern Ireland Co-ownership
Housing Association Ltd.** In his view, Anns ‘may be said to represent the
high water mark of a trend in the development of the law of negligence by
your Lordships” House towards the elevation of the “neighbourhood”
principle derived from the speech of Lord Atkin in Donoghue v Stevenson
[1932] AC 562 into one of general application from which a duty of care
may always be derived unless there are clear countervailing considerations
to exclude if.

The case was one concerning the exercise of a statutory power and cut
across the boundaries of public and private law, as did the actual decision in
the Anns case. This will be discussed in more detail later, but the point here is
the court’s concern that the neighbour principle might usurp the function of
public law by providing a private law remedy in negligence. This and other
concerns lay behind the Privy Council’s decision in a case heard shortly after
Curran. In Yuen Kun Yeu v Attorney General of Hong Kong, ** Lord Keith
continued the assault on the two stage approach as follows:

Their Lordships venture to think that the two-stage test formulated by
Lord Wilberforce for determining the existence of a duty of care in
negligence has been elevated to a degree of importance greater than it
merits, and greater perhaps than its author intended. Further, the
expression of the first stage of the test carries with it a risk of
misinterpretation. As Gibbs CJ pointed out in Sutherland Shire Council v
Heyman (at p 13), there are two possible views of what Lord Wilberforce
meant. The first view, favoured in a number of cases mentioned by Gibbs
(], is that he meant to test the sufficiency of proximity simply by the
reasonable contemplation of likely harm. The second view, favoured by
Gibbs CJ himself, is that Lord Wilberforce meant the expression ‘proximity
or neighbourhood’ to be a composite one, importing the whole concept of
necessary relationship between the [claimant] and defendant described by
Lord Atkin in Donoghue v Stevenson [1932] AC 562, p 580; [1932] All ER Rep
1, p 11. In their Lordships” opinion, the second view is the correct one. As
Lord Wilberforce himself observed in McLoughlin v O’Brian [1982] 2 All ER
298, p 303; [1983] AC 410, p 420, it is clear that foreseeability does not of
itself, and automatically, lead to a duty of care. There are many other
statements to the same effect. The truth is that the trilogy of cases referred
to by Lord Wilberforce each demonstrate particular sets of circumstances,
differing in character, which were adjudged to have the effect of bringing
into being a relationship apt to give rise to a duty of care. Foreseeability of
harm is a necessary ingredient of such a relationship, but it is not the only

32 [1987] 2 WLR 1043, p 47.
33 [1987] 2 All ER 705, p 710.
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one. Otherwise, there would be liability in negligence on the part of one
who sees another about to walk over a cliff with his head in the air, and
forbears to shout a warning.

The last sentence reflects one of the other concerns militating against the
imposition of liability, in that the law has consistently taken the robust view
that there is no liability for omissions. We shall have cause to discuss this
category of case later but, in this context, the fear was that the neighbour
principle would have a dramatic and radical effect on liability in that area.
The Yuen Kun Yeu case itself was concerned with that issue as well as the
public law /private law dichotomy. It is also the first case in which the
Australian case of Sutherland Shire Council v Heyman® rears its head in its full
glory, the beginning of a process justifiably described by Howarth as an
‘almost ritual incantation of an obscure Australian case’.*

In that case, Brennan J thought that the law should develop ‘novel
categories of negligence incrementally and by analogy with established
categories, rather than by a massive extension of prima facie duty of care
restrained only by indefinable considerations which ought to negative, or to
reduce or limit the scope of the duty or the class of person to whom it is
owed’. The assault on Anns did not stop there and it was inevitable that the
House of Lords would eventually get round to both doing away with the two
stage test completely and overturn its actual decision in Anns. Before we get to
this point, we need to consider the case of Hill v Chief Constable of West
Yorkshire,* in which Lord Keith once again carried on his crusade against
Anns, although at this stage he was apparently content to accept the decision
in Anns and indeed called in aid Lord Wilberforce’s second stage to deny
liability to the claimant on grounds of public policy. His comments are
relatively mild in relation to the two stage test in this particular case as can be
seen in the following extract:

Counsel for the appellant, however, sought to equiparate the situation to
that which resulted in liability on the ground of negligence in Anns v
Merton London Borough [1977] AC 728. There, the borough were under a
duty, imposed by legislation, to supervise compliance with building by-
laws, in particular as regards the construction of foundations. It was held
that though the borough had a discretion whether or not to carry out an
inspection of foundations in any particular case, in order to check
compliance, once a decision had been made to carry out an inspection the
borough owed to future owners and occupiers of the building in question
a common law duty to exercise reasonable care in the inspection. In the
present case, so it was maintained, the respondent, having decided to
investigate the Sutcliffe murders, owed to his potential future victims a
duty to do so with reasonable care.

34 (1985) 60 ALR 1.
35 Howarth, Textbook on Tort, 1995, London: Butterworths, p 31.
36 [1988] 2 All ER 238.
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We shall have cause to return to the Hill case when discussing issues
concerning the immunity of the police and matters of public policy below.
The case does represent another stab in the back for the Wilberforce
approach. The final blows, however, were administered in the cases of
Murphy v Brentwood” and Caparo Industries plc v Dickman.?® After quoting once
again Lord Wilberforce’s statement in Anns, Lord Keith went on predictably

The foundation of the duty of care was said to be reasonable foreseeability
of harm to potential future victims if Sutcliffe were not promptly
apprehended. Lord Atkin’s classic propositions in M’Alister (or Donoghue) v
Stevenson [1932] AC 562, p 580; [1932] All ER Rep 1, p 11 were prayed in
aid, as was Lord Wilberforce’s well known two stage test of liability in
negligence in Anns v Merton [1977] 2 All ER 492, p 498; [1978] AC 728, pp
751-52.

It has been said almost too frequently to require repetition that
foreseeability of likely harm is not in itself a sufficient test of liability in
negligence. Some further ingredient is invariably needed to establish the
requisite proximity of relationship between the [claimant] and the
defendant, and all the circumstances of the case must be carefully
considered and analysed in order to ascertain whether such an ingredient
is present. The nature of the ingredient will be found to vary in a number
of different categories of decided cases. In the Anns case, there was held to
be a sufficient proximity of relationship between the borough and future
owners and occupiers of a particular building the foundations of which it
had declined to inspect, and there was also a close relationship between the
borough and the builder who had constructed the foundations.

In Home Office v Dorset Yacht Co Ltd [1970] 2 All ER 294, p 326; [1970]
AC 1004, p 1060, Lord Diplock said of Lord Atkin’s proposition:

Used as a guide to characteristics which will be found to exist in conduct
and relationships which give rise to a legal duty of care this aphorism
marks a milestone in the modern development of the law of negligence.
But misused as a universal it is manifestly false.

Earlier, he had said [1970] 2 All ER 294, p 324; [1970] AC 1004, p 1060:

...the judicial development of the law of negligence rightly proceeds by
seeking first to identify the relevant characteristics that are common to
the kinds of conduct and relationship between the parties which are
involved in the case for decision and the kinds of conduct and
relationships which have been held in the previous decisions of the
courts to give rise to a duty of care.

as follows:

I observe at this point that the two-stage test has not been accepted as
stating a universally applicable principle. Reservations about it were
expressed by myself in Governors of Peabody Donation Fund v Sir Lindsay
Parkinson & Co Ltd [1984] 3 All ER 529, p 534; [1985] AC 210, p 240, by
Lord Brandon in Leigh and Sullivan Ltd v Aliakmon Shipping Co Ltd, The
Aliakmon [1986] 2 All ER 145, p 153; [1986] AC 785, p 815, and by Lord
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Bridge in Curran v Northern Ireland Co-ownership Housing Association Ltd
(Stewart third party) [1987] 2 All ER 13; [1987] AC 718. In Sutherland Shire
Council v Heyman (1985) 60 ALR 1, pp 43—44, where the High Court of
Australia declined to follow Anns, Brennan ] expressed his disagreement
with Lord Wilberforce’s approach, saying:

It is preferable in my view, that the law should develop novel categories
of negligence incrementally and by analogy with established categories,
rather than by a massive extension of a prima facie duty of care
restrained only by indefinable considerations which ought to negative,
or to reduce or limit the scope of the duty or the class of person to
whom it is owed.

In the Privy Council case of Yuen Kun Yeu v Attorney General of Hong
Kong [1987] 2 All ER 705, p 710; [1988] AC 175, p 191 that passage was
quoted with approval and it was said ([1987] 2 All ER 705, p 712; [1988]
AC 175, p 194):

In view of the direction in which the law has since been developing,
their Lordships consider that for the future it should be recognised that
the two stage test...is not to be regarded as in all the circumstances a
suitable guide to the existence of a duty of care.

Finally, in Yuen Kun Yeu's case [1987] 2 All ER 705, p 712; [1988] AC 175, p
193 and in Hill v Chief Constable of West Yorkshire [1988] 2 All ER 238, p 243;
[1989] AC 53, p 63, I expressed the opinion, concurred in by the other
members of the House who participated in the decisions, that the second
stage test only came into play where some particular consideration of
public policy excluded any duty of care. As regards the ingredients
necessary to establish such a duty in novel situations, I consider that an
incremental approach on the lines indicated by Brennan J in the Sutherland
Shire case is to be preferred to the two stage test.

In Caparo Industries plc v Dickman, Lord Bridge, after mentioning all the usual
cases referred to above by Lord Keith, moved on to say:*

What emerges is that, in addition to the foreseeability of damage,
necessary ingredients in any situation giving rise to a duty of care are that
there should exist between the party owing the duty and the party to
whom it is owed a relationship characterised by the law as one of
‘proximity” or ‘neighbourhood” and that the situation should be one in
which the court considers it is fair, just and reasonable that the law should
impose a duty of a given scope on the one party for the benefit of the
other. But it is implicit in the passages referred to that the concepts of
proximity and fairness embodied in these additional ingredients are not
susceptible of any such precise definition as would be necessary to give
them utility as a practical test, but amount in effect to little more than
convenient labels to attach to the features of different specific situations,
which, on a detailed examination of all the circumstances, the law
recognises pragmatically as giving rise to a duty of care of a given scope.
Whilst recognising, of course, the importance of the underlying general
principles common to the whole field of negligence, I think the law has
now moved in the direction of attaching greater significance to the more

39 [1990] 1 All ER 568, pp 573-74.
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traditional categorisation of distinct and recognisable situations as guides
to the existence, the scope and the limits of the varied duties of care which
the law imposes.

His Lordship then trots out Brennan ]’s statement about the incremental
approach, mentioned by Lord Keith in the previous extract. Lord Oliver is
Lord Bridge’s main ally in Caparo:*

There are, of course, cases where, in any ordinary meaning of the words, a
relationship of proximity (in the literal sense of ‘closeness’) exists but
where the law, whilst recognising the fact of the relationship, nevertheless
denies a remedy to the injured party on the ground of public policy. Rondel
v Worsley [1967] 3 All ER 993; [1969] AC 191 was such a case, as was Hill v
Chief Constable of West Yorkshire [1988] 2 All ER 238; [1989] AC 53, so far as
concerns the alternative ground of that decision. But such cases do nothing
to assist in the identification of those features from which the law will
deduce the essential relationship on which liability depends and, for my
part, I think that it has to be recognised that to search for any single
formula which will serve as a general test of liability is to pursue a will-o’-
the-wisp. The fact is that once one discards, as it is now clear that one must,
the concept of foreseeability of harm as the single exclusive test, of the
existence of the duty of care, the attempt to state some general principle
which will determine liability in an infinite variety of circumstances serves
not to clarify the law but merely to bedevil its development in a way which
corresponds with practicality and common sense.

Post-Caparo

Howarth has complained that the word ‘proximity” has ‘begun to float in a
sea of meaningless’.*! Elsewhere, he comments in vitriolic style:*

...what the ‘proximity” concept and analogical reasoning have in common
is that they both allow judges to avoid committing themselves. Since
nobody can say what ‘proximity” means, it can be asserted in every case to
require whatever result is convenient. Similarly, analogies can be accepted
as appropriate or rejected as “unhelpful” as the need arises. This is a state of
affairs no doubt agreeable to judges themselves, but one which is neither
intellectually satisfying nor helpful for the practitioner with clients to
advise. The unavoidable conclusion seems to be that the Law Lords simply
do not know what to do about negligence, and have very little notion
where to go next.

Jones is equally scathing:*

It is not clear from the decisions of the House of Lords in Caparo and
Murphy whether the return to ‘traditional categories’ is intended to replace,
or merely supplement, the tripartite test for the duty of care developed in

40 [1990] 1 All ER 568, p 585.

41 Op cit, Howarth, fn 35, p 32.

42 (1991) 50 CLJ 58, p 60.

43  Op cit, Howarth, fn 35, pp 29-30.
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the 1980s. The concepts of ‘proximity” or what is ‘just and reasonable’ or
‘fair’ are just as empty of content and beg as many questions as Lord
Wilberforce’s wide generalisations, and thus are open to many of the
objections directed at the Anns two stage test. It remains to be seen
whether the practical application of the duty of care is any easier or more
certain now that future extensions of liability can occur only on an ad hoc,
incremental basis.

In some recent cases, however, there may be perceived to be a slight swing
back in favour of claimants in novel cases, although the judges have at least
paid lip service to the incremental approach at the same time. This can be
seen in some of the latest cases such as White v Jones* and Spring v Guardian
Assurance plc.*> We shall have cause to return to these cases in the economic
loss chapter. Perhaps we have not, after all, returned quite to the dark days of
legal development as epitomised by Lord Buckmaster’s narrow and closed
analysis of the pre-Donoghue case law?

HUMAN RIGHTS

Before considering specific areas of difficulty in relation to the duty concept
we need to consider the impact of the enactment of the Human Rights Act
1998 which at the time of writing is not fully in force. Nonetheless, courts are
mindful already of the need to put human rights issues to the fore when
contemplating tort remedies as a result of the Osman case mentioned earlier.
An extract from this important case is set out below.

It may well be that the common law may be forced to change its rigid
stance in relation to the general rule that there is no liability for omissions,
namely that there is no duty to act positively for the benefit of others. Inaction
may be seen as an infringement of, for example, the right to life set out in Art 2
of the European Convention on Human Rights if an onlooker fails to act
when another person is in danger and who suffers death as a consequence.
The relevant (to negligence law, that is) provisions of the Convention are
included below.

Section 2 of the 1998 Act provides that a court or tribunal which is
considering an issue relating to a Convention right has to take into account
any judgment, decision, declaration or advisory opinion of the European
Court of Human Rights, certain opinions and decisions of the Commission
and certain decisions of the Committee of Ministers which are thought to be
relevant to the proceedings in which the issue has arisen. Section 3 goes on to
state that, so far as it is possible to do so, primary legislation and subordinate

44 [1995] 1 All ER 691.
45 [1994] 3 WLR 354.
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legislation must be read and given effect in a way which is compatible with
Convention rights. Other important provisions include (in s 4) a court’s
power to declare that primary or secondary legislation is incompatible with
such rights (although the validity of the legislation is not affected by any
such declaration) and (in s 6) it is unlawful for a public authority (which
includes a court or tribunal) to act in a way which is incompatible with a
Convention right. At the time of writing, the Act has not been fully brought
into force. The impact it will make on the common law in this area is hard to

judge at present.

European Convention on Human Rights
Article 2
Right to life

1

Everyone’s right to life shall be protected by law. No one shall be
deprived of his life intentionally save in the execution of a sentence
of a court of law following his conviction of a crime for which this
penalty is provided by law.

Deprivation of life shall not be regarded as inflicted in contravention
of this Article when it results from the use of force which is no more
than absolutely necessary:

(a) in defence of any person from unlawful violence;

(b) in order to effect a lawful arrest or to prevent the escape of a
person lawfully detained;

(c) in action lawfully taken for the purpose of quelling a riot or
insurrection.

Article 6
Right to a fair trial

1

2
3

In determination of his civil rights and obligations or of any criminal
charge against him, everyone is entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal
established by law. Judgment shall be pronounced publicly but the
press and public may be excluded from all or part of the trial in the
interests of morals, public order or national security in a democratic
society, where the interests of juveniles or the protection of the
private life of the parties so require, or to the extent strictly
necessary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice.

Article 8

Right to respect for private and family life

1

2

Everyone has the right to respect for his private and family life, his
home and his correspondence.

There shall be no interference by a public authority with the exercise
of this right except such as is in accordance with the law and is
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necessary in a democratic society in the interests of national security,
public safety or the economic well being of the country, for the
prevention of disorder or crime, for the protection of health or
morals, or for the protection of the rights and freedoms of others.

Alleged violations of each of these articles was considered by the European
Court of Human Rights in Osman v UK.* An action was brought against the
police in negligence for the way in which they conducted an investigation
into alleged acts of harassment which culminated in violence against a boy
and his father (amongst others), the latter being killed. The Court of Appeal
held that there was immunity from suit in such circumstances based on the
grounds established in the Hill case.

The case was taken to the European Court of Human Rights on the basis
of alleged violations of Arts 2, 6 and 8 of the Convention. In respect of the
complaint under Art 2, the court held that, although a State might have a
positive obligation to protect an individual whose life might be at risk
because of the criminal acts of a third party, it must be established that the
police authorities were aware of the danger to life from such a source. On the
facts, the court was not convinced that the police had any such knowledge.
This finding also accounted for the allegation under Art 8

As to Art 6, the court made a finding in favour of the petitioner stating as
follows:

A Applicability of Art 6(1)

(136) The Court recalls at the outset that Art 6(1) secures to
everyone the right to have any claim relating to his civil rights
and obligations brought before a court or tribunal. In this way,
the Article embodies the ‘right to a court’, of which the right of
access, that is the right to institute proceedings before courts in
civil matters, constitutes one aspect only (see the Golder v UK
judgment of 21 February 1975, Series A no 18, p 18, para 36).

(137) The Court notes with reference to this fundamental principle
that the respondent Government have disputed the
applicability of Art 6(1) to the applicants” claim. They allege
that the applicants did not have any substantive right under
domestic law given that the Court of Appeal, in application of
the exclusionary rule established by the House of Lords in the
Hill case, dismissed their civil action against the police as
showing no cause of action.

(138) The Court would observe that the common law of the
respondent state has long accorded a [claimant] the right to
submit to a court a claim in negligence against a defendant and
to request that court to find that the facts of the case disclose a
breach of a duty of care owed by the defendant to the
[claimant] which has caused harm to the latter. The domestic

46 [1999] 1 FLR 193.
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court’s inquiry is directed at determining whether the
constituent elements of a duty of care have been satisfied,
namely,: whether the damage is foreseeable; whether there
exists a relationship of proximity between the parties; and
whether it is fair just and reasonable to impose a duty of care
in the circumstances (see paras (94) and (133) above).

It is to be noted that the above criterion, which has been relied upon
by the government in support of their contention that the applicants
have no substantive right under domestic law, is not of sole
application to civil actions taken against the police alleging negligence
in the investigation and suppression of crime, but has been considered
and applied in other spheres of activity. The House of Lords in the Hill
case declared for the first time that this criterion could be invoked to
shield the police from the liability in the context of the investigation
and suppression of crime (see paras (90)-(92) above). Although the
applicants have argued in terms which suggest that the exclusionary
rule operates as an absolute immunity to negligence actions against
the police in the context at issue, the Court accepts the government’s
contention that the rule does not automatically doom to failure such a
civil action from the outset but in principle allows a domestic court to
make a considered assessment on the basis of the arguments before it
as to whether a particular case is or is not suitable for the application
of the rule. They have referred to relevant domestic case-law in this
respect (see para (94) above).

(139)  On that understanding the Court considers that the applicants
must be taken to have had a right, derived from the law of
negligence, to seek an adjudication on the admissibility and
merits of an arguable claim that they were in a relationship of
proximity to the police, that the harm caused was foreseeable
and that in the circumstances it was fair, just and reasonable
not to apply the exclusionary rule outlined in the Hill case. In
the view of the Court, the assertion of that right by the
applicants is in itself sufficient to ensure the applicability of Art
6(1) of the Convention.

(140) For the above reasons, the Court concludes that Art 6(1) is
applicable. It remains to be determined whether the restriction
which was imposed on the exercise of the applicants’ right
under that provision was lawful.

B Compliance with Art 6(1)

(141) According to the applicants, the public interest considerations
invoked by the House of Lords in the Hill case as justification
for the police immunity rule and on which the government
have based their case could not be sustained. Thus, the
argument that exposing the police to actions in negligence
would result in a significant diversion of manpower from
their crime suppression function sits ill with the fact that the
immunity is limited to negligence actions involving the
investigation and suppression of crime and not to cases of
assault or false imprisonment which could equally be said to
give rise to a diversion of manpower.
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As to the contention that the threat of liability for negligence would
lead to defensive or over-cautious policing, they maintained that this
consideration has never been invoked to protect other vital public
services such as hospitals, ambulances and the fire brigade from
negligence actions. They also disputed the validity of the argument
that a negligence action against the police would have the undesirable
effect of reopening closed investigations in order to ascertain whether
they had been conducted competently. In their submission, if a
negligent investigation has resulted in a wholly preventable death,
there are cogent reasons to re-examine the conduct of the police. The
applicants further contended, inter alia, that the imposition of liability
on the police in respect of the investigation and suppression of crime
would serve to enhance standards among officers, especially where
the activity in question concerned the protection of the right to life.

(142) In their alternative submission, the applicants asserted that,
even if it could be said that the immunity pursued a legitimate
aim or aims, its operation offended against the principle of
proportionality. They reasoned in this respect that the
immunity was complete and as such did not distinguish
between cases where the merits were strong and those where
they were weak. In the instant case, involving the protection of
a child and the right to life and where the damage caused was
grave, the requirements of public policy could not dictate that
the police should be immune from liability. Furthermore, the
combined effects of the strict tests of proximity and
foreseeability provided limitation enough to prevent
untenable cases ever reaching a hearing and to confine liability
to those cases where the police have caused serious loss
through truly negligent actions.

(143) The government replied that the exclusionary rule which
defeated the applicants’ civil action pursued the legitimate aim
or aims outlined by the House of Lords in the Hill case, in
particular, the avoidance of defensive policing and the diversion
of police manpower (see para (91) above). In the government’s
view, it was central to the reasoning of the House of Lords in the
Hill case that the imposition of a duty of care in the context in
question carried with it a real risk that effective policing for the
benefit of the public at large would be undermined.

(144) Further, the rule was a proportionate response to the
attainment of those aims and fell within the respondent State’s
margin of appreciation. They emphasised that the exclusion
was not a blanket exclusion of liability but a carefully and
narrowly focused limitation which applied only in respect of
the investigation and suppression of crime, and even then not
in every case (see para (93) above). Thus, in the instant case,
the Court of Appeal had considered that there were no
competing public policy considerations at stake which would
have outweighed the general public policy consideration that it
would not be fair, just and reasonable to impose a duty of care
on the police.

(145) The government further stressed in the defence of the
proportionality of the restriction of the applicants’” right to sue
the police that they could have taken civil proceedings against
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Paget-Lewis (third party). Moreover, they had in fact sought to
sue Dr Ferguson but subsequently abandoned their action
against him. In either case, they had full access to a court.

(146) The Commission accepted that the impugned rule may be
considered to pursue the legitimate aims suggested by the
government (see para (143) above). However, it agreed with
the essence of the applicants’ arguments for countering the
government’s justification for the application of the rule (see
paras (141) and (142) above). The Commission noted, in
particular, that the applicants claimed to have satisfied the
proximity component of the duty of care, which had not been
satisfied by the [claimant] in the Hill case. However, they were
denied the opportunity of establishing the factual basis of their
claim in adversarial proceedings through the operation of an
immunity rule which, moreover, did not distinguish between
negligence having trivial effects and that, as in this case, with
catastrophic results.

(147)  The Court recalls that Art 6(1) embodies the ‘right to a court’, of
which the right of access, that is, the right to institute proceedings
before a court in civil matters, constitutes one aspect.

However, this right is not absolute, but may be subject to limitations;
these are permitted by implication since the right of access by its very
nature calls for regulation by the State. In this respect, the Contracting
States enjoy a certain margin of appreciation, although the final decision
as to the observance of the Convention’s requirements rests with the
Court. It must be satisfied that the limitations applied do not restrict or
reduce the access left to the individual in such a way or to such an extent
that the very essence of the right is impaired. Furthermore, a limitation
will not be compatible with Art 6(1) if it does not pursue a legitimate
aim and if there is not a reasonable relationship of proportionality
between the means employed and the aim sought to be achieved (see,
most recently, the Tinelly & Sons Ltd and Others and McElduffand Others v
UK judgment of 10 July 1998, Reports 1998).

(148) Against that background, the Court notes that the applicants’
claim never fully proceeded to trial in that there was never any
determination on its merits nor on the facts on which it was
based. The decision of the Court of Appeal striking out their
statement of claim was given in the context of interlocutory
proceedings initiated by the Metropolitan Police Commissioner
and that court assumed for the purpose of those proceedings
that the facts as pleaded in the applicants’ statement of claim
were true. The applicants” claim was rejected since it was found
to fall squarely within the scope of the exclusionary rule
formulated by the House of Lords in the Hill case.

(149) The reasons which led the House of Lords in the Hill case to lay
down an exclusionary rule to protect the police from
negligence actions in the context at issue are based on the view
that the interests of the community as a whole are best served
by a police service whose efficiency and effectiveness in the
battle against crime are not jeopardised by the constant risk of
exposure to tortious liability for policy and operational
decisions.
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(150)  Although the aim of such a rule may be accepted as legitimate
in terms of the Convention, as being directed to the
maintenance of the effectiveness of the police service and
hence to the prevention of disorder or crime, the Court must
nevertheless, in turning to the issue of proportionality, have
particular regard to its scope and especially its application in
the case at issue. While the government have contended that
the exclusionary rule of liability is not of an absolute nature
(see para (144) above) and that its application may yield to
other public policy considerations, it would appear to the
Court that, in the instant case, the Court of Appeal proceeded
on the basis that the rule provided a watertight defence to the
police and that it was impossible to prise open an immunity
which the police enjoy from civil suit in respect of their acts
and omissions in the investigation and suppression of crime.

(151) The Court would observe that the application of the rule in this
manner without further inquiry into the existence of
competing public interest considerations only serves to confer
a blanket immunity on the police for their acts and omissions
during the investigation and suppression of crime and
amounts to an unjustifiable restriction on the applicants” right
to have a determination on the merits of his or her claim
against the police in deserving cases.

In its view, it must be open to a domestic court to have regard to the
presence of other public interest considerations which pull in the
opposite direction to the application of the rule. Failing this, there
will be no distinction made between degrees of negligence or of
harm suffered or any consideration of the justice of a particular case.
It is to be noted that, in the instant case, McCowan L] (see para (64)
above) appeared to be satisfied that the applicants, unlike the
[claimant] Hill, had complied with the proximity test, a threshold
requirement which is in itself sufficiently rigid to narrow
considerably the number of negligence cases against the police that
can proceed to trial. Furthermore, the applicants’ case involved the
alleged failure to protect the life of a child and their view that that
failure was the result of a catalogue of acts and omissions which
amounted to grave negligence as opposed to minor acts of
incompetence. The applicants also claimed that the police had
assumed responsibility for their safety. Finally, the harm sustained
was of the most serious nature.

(152) For the Court, these are considerations which must be
examined on the merits and not automatically excluded by the
application of a rule which amounts to the grant of an
immunity to the police. In the instant case, the Court is not
persuaded by the government’s argument that the rule as
interpreted did not provide an automatic immunity to the
police.

(153) The Court is not persuaded either by the government’s plea
that the applicants had available to them alternative routes for
securing compensation (see para (145) above). In its opinion,
the pursuit of these remedies could not be said to mitigate the
loss of their right to take legal proceedings against the police in
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negligence and to argue the justice of their case. Neither an
action against Paget-Lewis nor against Dr Ferguson, the ILEA
psychiatrist, would have enabled them to secure answers to
the basic question which underpinned their civil action,
namely: why did the police not take action sooner to prevent
Paget-Lewis from exacting a deadly retribution against Ali and
Ahmet Osman? They may or may not have failed to convince
the domestic court that the police were negligent in the
circumstances. However, they were entitled to have the police
account for their actions and omissions in adversarial
proceedings.

(154) For the above reasons, the Court concludes that the
application of the exclusionary rule in the instant case
constituted a disproportionate restriction on the applicants’
right of access to a court. There has been accordingly a
violation of Art 6(1) of the Convention.

It would seem that violations of Art 6(1) will provide fertile ground for
complaints and that the Osman case will require English courts to take a
different line in future when considering the so called public interest
immunities. Indeed, we can see its impact already in a number of the more
recent case which are extracted below. It seems evident that the courts are
taking on board the result of that case and dealing with the merits of the
cases so as to avoid the criticism that a blanket immunity is being granted
to certain types of defendant, in particular public authorities. The
applicants in Osman were awarded compensation of £10,000 each and
costs, not a lot for a government to pay, but the adverse publicity may be the
determining factor in shaping a different approach to the duty of care issue
in this context.

SPECIFIC AREAS OF DIFFICULTY

So far, we have discussed the duty concept almost entirely in the abstract. We
now need to turn attention to some of the difficult areas where the courts
have struggled to articulate the reasons for the imposition of no or a limited
duty on the defendant. Immunity is sometimes granted in accordance with
the type of conduct of the defendant, particularly in relation to omissions. In
other cases, it is the status of the defendant which is selected by the court as
the main criterion for refuting liability, such as public authorities, the police
and certain members of the legal profession. In other instances, it is the type
of harm which the courts are reluctant to recognise as requiring protection
against. The two principal types are psychiatric harm and economic loss,
both of which have been granted the luxury of a chapter each. In the
remaining part of this chapter, we shall look at materials on the problems of
liability for omissions and the immunities granted according to the status of
the defendant.

39



Sourcebook on Torts: Chapter 2

Omissions

The traditional view has been that the law does not impose liability for
negligent omissions, rather it is concerned with the situation where the
defendant in carrying out an activity does so badly. This is the difference
between nonfeasance and misfeasance, but the line separating the two is
often blurred. For example, the claimant may allege that the defendant, when
driving his car, failed to keep a proper lookout for other roadusers and
collided with the claimant’s vehicle as a result. This looks like an omission,
but is really part of the activity of driving and seen as part of an overall
positive act. In other instances, the defendant may perform his activity so
inadequately that it may be he has not performed it at all, namely, it amounts
to an omission. However, there are examples of pure omission, such as the
person who watches a child drowning in a canal and does nothing to effect a
rescue. The law generally refuses to impose a positive duty on such a person
to act for the benefit of another. After all, it is argued, it is the law of contract
which is concerned with positive duties to act for the benefit of others and in
contract one has to provide some benefit in favour of the other party in order
to sue for failure to perform the relevant obligation. It would be going too far
to impose a general obligation of such a nature in the absence of
consideration. Other more pragmatic reasons are usually put forward to
support non-liability in this area. For example, upon whom would the duty
be imposed if a number of people were present watching the child drown in
the canal? What would be the extent of the duty? Would it be met by merely
calling the emergency services or must the potential defendant try to effect a
rescue by risking, if that be the case, her own life or safety? There are,
however, situations where the law has overcome its theoretical and
pragmatic objections to the imposition of liability for omissions. These have
been identified as including the situation where the defendant has
undertaken the task, although gratuitously, where the defendant has some
relationship with the claimant or is in control of land or dangerous items or
over third parties. In these situations, the law will impose a duty, but we are
often still left with a difficulty as to what is comprised in such duty. English
courts may soon be compelled to consider such difficult issues by virtue of
the Human Rights Act 1998. It may no longer be possible to defend the
position of the person watching the drowning child or the person unaware
that he is about to walk off the edge of a clifftop by saying that there is no
duty to act in such circumstances. The law may have to require that the
observer at least does something to try to prevent the loss of life, although the
pragmatic difficulties mentioned above will still exist.

Nonetheless, it is still necessary to consider liability for omissions. In
Smith v Littlewoods Organisation Ltd,* the House of Lords was asked to

47 [1987] 1 All ER 710.
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consider the liability of the defenders in relation to a vacant cinema which
they had acquired. It seems that vandals managed to enter the premises and
start a fire which damaged adjacent properties owned by the claimants. The
House decided against the pursuers, but only Lord Goff considered the
matter in terms of duty as follows:

My Lords, the Lord President (Lord Elmslie) founded his judgment on the
proposition that the defenders, who were both owners and occupiers of
the cinema, were under a general duty to take reasonable care for the
safety of premises in the neighbourhood.

Now, if this proposition is understood as relating to a general duty to
take reasonable care not to cause damage to premises in the neighbourhood
(as I believe that the Lord President intended it to be understood), then it is
unexceptionable. But it must not be overlooked that a problem arises
when the pursuer is seeking to hold the defender responsible for having
failed to prevent a third party from causing damage to the pursuer or his
property by the third party’s own deliberate wrongdoing. In such a case, it
is not possible to invoke a general duty of care; for it is well recognised that
there is no general duty of care to prevent third parties from causing such
damage. The point is expressed very clearly in Hart and Honore Causation
in the Law (2nd edn, 1985, Oxford: Clarendon, p 196), where the authors
state:

The law might acknowledge a general principle that, whenever the
harmful conduct of another is reasonably foreseeable, it is our duty to
take precautions against it... But, up to now, no legal system has gone
so far as this...

The same point is made in Fleming, The Law of Torts (6th edn, 1983, Sydney:
Law Book, p 200), where it is said: ’...there is certainly no general duty to
protect others against theft or loss.” (Fleming’s emphasis.)

I wish to add that no such general duty exists even between those
who are neighbours in the sense of being occupiers of adjoining premises.
There is no general duty on a householder, that he should act as a
watchdog, or that his house should act as a bastion, to protect his
neighbour’s house.

Why does the law not recognise a general duty of care to prevent
others from suffering loss or damage caused by the deliberate
wrongdoing of third parties? The fundamental reason is that the common
law does not impose liability for what are called pure omissions. If
authority is needed for this proposition, it is to be found in the speech of
Lord Diplock in Home Office v Dorset Yacht Co Ltd [1970] 2 All ER 294, p 296;
[1970] AC 1004, p 1006, where he said:

The very parable of the good Samaritan (Luke 10:30) which was evoked
by Lord Atkin in Donoghue v Stevenson [1932] AC 562; [1932] All ER Rep
1 illustrates, in the conduct of the priest and of the Levite who passed by
on the other side, an omission which was likely to have as its reasonable
and probable consequence damage to the health of the victim of the
thieves, but for which the priest and Levite would have incurred no civil
liability in English law.

Lord Diplock then proceeded to give examples which show that, carried
to extremes, this proposition may be repugnant to modern thinking. It
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may therefore require one day to be reconsidered especially as it is said to
provoke an ‘invidious comparison with affirmative duties of good-
neighbourliness in most countries outside the common law orbit” (see
Fleming, The Law of Torts, 6th edn, 1983, above, p 138), but it is of interest
to observe that, even if we do follow the example of those countries, in all
probability we will, like them, impose strict limits on any such affirmative
duty as may be recognised. In one recent French decision, the condition
was imposed that the danger to the claimant must be ‘grave, imminent,
constant...necessitant une intervention immediate’, and that such an
intervention must not involve any ‘risque pour le prevenu ou pour un
tiers”: see Lawson and Markesinis, Tortious Liability for Unintentional Harm
in the Common Law and the Civil Law (1982, Cambridge: CUP, Vol 1, pp 74—
75). The latter requirement is consistent with our own law, which likewise
imposes limits on steps required to be taken by a person who is under an
affirmative duty to prevent harm being caused by a source of danger
which has arisen without his fault (see Goldman v Hargrave [1966] 2 All ER
989; [1967] AC 645), a point to which I shall return later. But the former
requirement indicates that any affirmative duty to prevent deliberate
wrongdoing by third parties, if recognised in English law, is likely to be
strictly limited. I mention this because I think it important that we should
realise that problems like that in the present case are unlikely to be solved
by a simple abandonment of the common law’s strict approach to liability
for pure omissions.

Another statement of principle, which has been much quoted, is the
observation of Lord Sumner in Weld-Blundell v Stephens [1920] AC 956, p
986; [1920] All ER Rep 32, p 47:

In general...even though A is in fault, he is not responsible for injury to
C which B, a stranger to him, deliberately chooses to do.

This dictum may be read as expressing the general idea that the voluntary
act of another, independent of the defender’s fault, is regarded as a novus
actus interveniens which, to use the old metaphor, ‘breaks the chain of
causation.” But it also expresses a general perception that we ought not to
be held responsible in law for the deliberate wrongdoing of others. Of
course, if a duty of care is imposed to guard against deliberate
wrongdoing by others, it can hardly be said that the harmful effects of
such wrongdoing are not caused by such breach of duty. We are therefore
thrown back to the duty of care. But one thing is clear, and that is that
liability in negligence for harm caused by the deliberate wrongdoing of
others cannot be founded simply on foreseeability that the pursuer will
suffer loss or damage by reason of such wrongdoing. There is no such
general principle. We have therefore to identify the circumstances in
which such liability may be imposed.

That there are special circumstances in which a defender may be held
responsible in law for injuries suffered by the pursuer through a third
party’s deliberate wrongdoing is not in doubt. For example, a duty of
care may arise from a relationship between the parties which gives rise
to an imposition or assumption of responsibility on or by the defender,
as in Stansbie v 1 roman [1948] 1 All ER 599; [1948] 2 KB 48, where such
responsibility was held to arise from contract. In that case a decorator,
left alone on the premises by the householder’s wife, was held liable
when he went out leaving the door on the latch and a thief entered the
house and stole property. Such responsibility might well be held to exist
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in other cases where there is no contract, as for example where a person
left alone in a house has entered as a licensee of the occupier. Again, the
defender may be vicariously liable for the third party’s act; or he may be
held liable as an occupier to a visitor on his land. Again, as appears from
the dictum of Dixon ] in Smith v Leurs (1945) 70 CLR 256, p 262, a duty
may arise from a special relationship between the defender and the third
party, by virtue of which the defender is responsible for controlling the
third party: see, for example, Home Office v Dorset Yacht Co Ltd. More
pertinently, in a case between adjoining occupiers of land, there may be
liability in nuisance if one occupier causes or permits persons to gather
on his land, and they impair his neighbour’s enjoyment of his land.
Indeed, even if such persons come onto his land as trespassers, the
occupier may, if they constitute a nuisance, be under an affirmative duty
to abate the nuisance. As I pointed out in P Perl (Exporters) Ltd v Camden
London BC [1983] 3 All ER 161, p 172; [1984] QB 342, p 359, there may well
be other cases.

These are all special cases. But there is a more general circumstance
in which a defender may be held liable in negligence to the pursuer,
although the immediate cause of the damage suffered by the pursuer is
the deliberate wrongdoing of another. This may occur where the
defender negligently causes or permits to be created a source of danger,
and it is reasonably foreseeable that third parties may interfere with it
and sparking off the danger, thereby cause damage to persons in the
position of the pursuer. The classic example of such a case is, perhaps,
Haynes v Harwood [1935] 1 KB 146; [1934] All ER Rep 103, where the
defendant’s carter left a horse-drawn van unattended in a crowded
street and the horses bolted when a boy threw a stone at them. A police
officer who suffered injury in stopping the horses before they injured a
woman and children was held to be entitled to recover damages from
the defendant. There, of course, the defendant’s servant had created a
source of danger by leaving his horses unattended in a busy street.
Many different things may have caused them to bolt, a sudden noise or
movement, for example, or, as happened, the deliberate action of a
mischievous boy. But all such events were examples of the very sort of
thing which the defendant’s servant ought reasonably to have foreseen
and to have guarded against by taking appropriate precautions. In such
a case, Lord Sumner’s dictum in WeldBlundell v Stephens [1920] AC 956, p
986; [1920] All ER Rep 32, p 47 can have no application to exclude
liability.

Haynes v Harwood was a case concerned with the creation of a source
of danger in a public place. We are concerned in the present case with an
allegation that the defenders should be held liable for the consequences of
deliberate wrongdoing by others who were trespassers on the defenders’
property. In such a case, it may be said that the defenders are entitled to
use their property as their own and so should not be held liable if, for
example, trespassers interfere with dangerous things on their land. But
this is, I consider, too sweeping a proposition. It is well established that an
occupier of land may be liable to a trespasser who has suffered injury on
his land; though in British Rlys Board v Herrington [1972] 1 All ER 749;
[1972] AC 877, in which the nature and scope of such liability was
reconsidered by your Lordships” House, the standard of care so imposed
on occupiers was drawn so narrowly so as to take proper account of the
rights of occupiers to enjoy the use of their land. It is, in my opinion,
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consistent with the existence of such liability that an occupier who
negligently causes or permits a source of danger to be created on his land,
and can reasonably foresee that third parties may trespass on his land
and, interfering with the source of danger, may spark it off, thereby
causing damage to the person or property of those in the vicinity, should
be held liable to such a person for damage so caused to him. It is useful to
take the example of a fire hazard, not only because that is the relevant
hazard which is alleged to have existed in the present case, but also
because of the intrinsically dangerous nature of fire hazards as regards
neighbouring property. Let me give an example of circumstances in which
an occupier of land might be held liable for damage so caused. Suppose
that a person is deputed to buy a substantial quantity of fireworks for a
village fireworks display on Guy Fawkes night. He stores them, as usual,
in an unlocked garden shed abutting onto a neighbouring house. It is well
known that he does this. Mischievous boys from the village enter as
trespassers and, playing with the fireworks, cause a serious fire which
spreads to and burns down the neighbouring house. Liability might well
be imposed in such a case; for, having regard to the dangerous and
tempting nature of fireworks, interference by naughty children was the
very thing which, in the circumstances, the purchaser of the fireworks
ought to have guarded against.

But the liability should only be imposed under this principle in cases
where the defender has negligently caused or permitted the creation of
a source of danger on his land, and where it is foreseeable that third
parties may trespass on his land and spark it off, thereby damaging the
pursuer or his property. Moreover, it is not to be forgotten that, in
ordinary households in this country, there are nowadays many things
which might be described as possible sources of fire if interfered with by
third parties, ranging from matches and firelighters to electric irons and
gas cookers and even oil-fired central heating systems. These are the
commonplaces of modem life; and it would be quite wrong if
householders were to be held liable in negligence for acting in a socially
acceptable manner. No doubt the question whether liability should be
imposed on defenders in a case where a source of danger has been
sparked off by the deliberate wrongdoing is a question to be decided on
the facts of each case, and it would, I think, be wrong for your
Lordships” House to anticipate the manner in which the law may
develop; but I cannot help thinking that cases where liability will be so
imposed are likely to be rare.

There is another basis on which a defender may be held liable for
damage to neighbouring property caused by fire started on his (the
defender’s) property by the deliberate wrongdoing of a third party. This
arises where he has knowledge or means of knowledge that a third party
has created or is creating a risk of fire, or indeed has started a fire on his
premises, and then fails to take such steps as are reasonably open to him
(in the limited sense as explained by Lord Wilberforce in Goldman v
Hargrave [1966] 2 All ER 989, pp 995-96; [1967] 1 AC 645, pp 663-64) to
prevent any such fire from damaging neighbouring property. If, for
example, an occupier of property has knowledge, or means of knowledge,
that intruders are in the habit of trespassing on his property and starting
fires there, thereby creating a risk that fire may spread to and damage
neighbouring property, a duty to take reasonable steps to prevent such
damage may be held to fall on him. He could, for example, take reasonable
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steps to keep intruders out. He could also inform the police; or he could
warn his neighbours and invite their assistance. If the defender is a person
of substantial means, for example, a large public company, he might even
be expected to employ some agency to keep a watch on the premises.
What is reasonably required would, of course, depend on the particular
facts of the case. I observe that, in Goldman v Hargrave, such liability was
held to sound in nuisance; but it is difficult to believe that, in this respect,
there can be any material distinction between liability in nuisance and
liability in negligence.

I turn to the authorities. Your Lordships were referred in the course
of argument to two Scottish cases concerned with fire hazards. The first
was Carrick Furniture House Ltd v Paterson 1978 SLT (Notes) 48. In that
case, in allowing proof before answer, the Lord Ordinary (Allanbridge)
found on the facts that the building in question, which contained
considerable quantities of inflammable material, constituted a fire
hazard, and that the risk of a vandal setting fire to the premises was not
too remote. The case is only briefly reported; but it provides an
indication that cases of this kind cannot normally be disposed of on a
plea to the relevancy but have to be allowed to go to proof. In the
second case, Thomas Graham & Co Ltd v Church of Scotland General Trustees
1982 SLT (Sh Ct) 26, Sheriff Macvicar QC held that the defenders, who
were occupiers of a disused church, were liable to the pursuers whose
neighbouring property suffered damage by reason of a fire started in
the church by unknown vandals. He relied, inter alia, on the facts; that
the church was situated in an area of Glasgow which was subject to
vandalism on a large scale; that, to the knowledge of the defenders, on a
number of previous occasions vandals had entered the church and
caused damage there; that the vandals had also lit small fires in the
church, and that a responsible inspector had expressed the opinion that
the building was a serious fire hazard; that there was no evidence that
the defenders, or anyone on their behalf, had applied their minds to the
question of the fire hazard, and that there was ample evidence to
support the view that, if they had, and had taken advice on the matter,
they would have been told that the building was a serious fire risk; and
that for two months before the fire the building was not lockfast. I
incline to the opinion that this case can best be classified under the
second of two heads of liability to which I have referred, on the basis
that the defenders had the means of knowledge that a risk of fire had
been created or was being created by third parties on their land, and yet
they did nothing to prevent such risk of fire from damaging
neighbouring property. The leading Commonwealth case, in which an
occupier of land was held liable for damage caused to his neighbour’s
property by a fire which started on his own land without his fault
(when lightning struck a tall tree) and which he negligently failed to
prevent from spreading onto his neighbour’s land, is Goldman v
Hargrave itself. But a case more similar to the two Scottish cases to
which I have referred is perhaps the American case of Torrack v
Corpamerica Inc (1958) 144 A 2d 703, where it was alleged that the
defendant’s derelict property was frequented by children and vagrants
and had been condemned by the fire marshal as a fire menace and that
thereafter a fire was deliberately started by a third person on the
property which spread to and damaged the [claimant’s] neighbouring
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property; there the defendant’s motion for summary judgment was
denied. In so holding, Judge Christie relied on earlier cases to the same
effect, viz, Prince v Chehalis Savings and Loan Association (1936) 186 Wash
372 and Arneil v Schnitzer (1944) 173 ORE179.

Turning to the facts of the present case, I cannot see that the defenders
are liable under either of the two heads of liability. First, I do not consider
that the empty cinema could properly be described as an unusual danger
in the nature of a fire hazard. As the Lord President pointed out (Squires v
Perth and Kinross DC 1986 SLT 272, p 276):

There was nothing about the building, so far as we know from the
evidence, to suggest that it could easily be set alight.

This conclusion was, in my judgment, entirely justified on the evidence in
the case; and it is, I consider, fatal to any allegation that the defenders
should be held liable on the ground that they negligently caused or
permitted the creation of an unusual source of danger in the nature of a
fire hazard.

Nor can I see that the defenders should be held liable for having failed
to take reasonable steps to abate a fire risk created by third parties on their
property without their fault. If there was any such fire risk, they had no
means of knowing that it existed. If anybody (for example, the police)
considered that there was such a risk they could and should have contacted
the defenders (a well-known public company, whose particulars were
given on a notice outside the cinema) by telephone to warn them of the
situation; but they did not do so. But in any event, on the evidence, the
existence of such a risk was not established. As the Lord President
observed (at pp 276-77):

It is, in my opinion, significant that no witness who spoke about the
increasing use of the cinema by intruding children, and the witnesses
included the minister of St Paul’s Church, the session clerk and the
beadle, and also Mr Maloco, reported to the police or the defenders
what they had observed. If it had crossed their minds that it was
likely that the children would set fire to the building and put
neighbouring properties at risk, it is inconceivable that they would
not have taken immediate steps, by reporting to the police and the
defenders, to bring the use of premises by children to an end. My
experience of life, which I am entitled to bring to bear as a juryman
would, has not taught me that empty buildings to which vandals gain
access, are likely to be set on fire by them...

In the course of his argument before your Lordships, counsel for the
appellants placed reliance on the decision of the Inner House of the
Court of Session in Squires v Perth and Kinross DC 1986 SLT 30. That was
a case concerned not with liability in respect of a fire hazard, but with
liability in respect of a theft by a burglar who had gained access to the
pursuer’s jeweller’s shop through a flat above, which was empty
because it was being renovated by building contractors who were held
to be in occupation of the flat. It was held that the contractors, as
occupiers, were liable in negligence to the pursuers for the loss of the
jewellery stolen from the shop, on the ground that any person in
occupancy and control of the flat above would have readily foreseen the
likelihood of what in fact occurred. It appears that the fact that the flat
above was empty was plainly apparent from, in particular, the presence
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of the scaffolding at the front of the building; and complaints had been
made on a number of occasions that the contractors did not keep the flat
secure, for example, because windows were left open and unglazed to
accommodate scaffolding. It was a remarkable feature of the case that
the burglar himself, one Sneddon, gave evidence at the trial; and it
transpired from his evidence that, although his attention was drawn to
the possibility of breaking into the jeweller’s shop through the empty
flat by seeing the scaffolding and open windows of the flat facing the
High Street, he in fact approached the flat from behind, climbing over a
building of about 12 to 15 feet high overall. He found the door into the
yard behind the shop and flat unsecured, but nevertheless climbed over
a wall into the yard and then climbed a drainpipe to a balcony, from
which he entered the flat through a door which was open. Having
entered the flat, he broke into the jeweller’s shop through the floor of
the flat and the ceiling of the shop. In these circumstances, assuming that
the defenders were in breach of duty in leaving the flat insecure, I feel,
with all respect serious doubts about the decision on the issue of
causation, since it is difficult to imagine that an experienced and
practised housebreaker, as Sneddon was held to be, would have been
deterred from entering the flat even if the door on the balcony had been
secured. I am not surprised therefore to find that Lord Dunpark shared
the same doubts (at p 40). Furthermore, I find it difficult to understand
why the question of contributory negligence on the part of the pursuers
was not considered. The pursuers were just as aware of the risk as the
defenders were; yet, although (as was found) an alarm system is often
fitted to the roof of premises such as those of the pursuers, and is
relatively inexpensive, they did not take this precaution. They seem to
have assumed that, although it was their shop which was likely to attract
thieves, they were entitled to rely on the contractors working above,
rather than on themselves, to prevent the thieves entering through the
ceiling of the shop. Indeed, if it had been thought appropriate, in the
circumstances, to employ a watchman to guard the jeweller’s shop, the
pursuers would apparently have considered that that expense should
not fall on themselves but on the contractors working above. I do not
think that that can be right.

In truth, the case raises a more fundamental question, which is
whether an occupier is under a general duty of care to occupiers of
adjacent premises to keep his premises lockfast in order to prevent
thieves entering his premises and thereby gaining access to the adjacent
premises. Let us suppose that in Squires v Perth and Kinross DC, the
defenders had expressly warned the pursuers, by notice, that extensive
work was going to be done to the flat above, and that this would mean
that for a period of time scaffolding would be erected and all the
windows of the flat would be removed. Would it then be objectionable
that the pursuers should have to look to their own defences against
thieves, in the light of these circumstances? I do not think so. Then,
should it make any difference that no such notice was given, but it was
obvious what the contractors were doing? Again, I do not think so.
Then, suppose that the occupiers of the flat above the shop were an
ordinary family and, when they went on holiday, in all the hustle and
bustle of getting their children and animals and possessions into their
car, they forgot to lock their front door. While they were away a passing
thief, seeing that the flat was unoccupied because the curtains were
drawn, went up and tried the front door and, finding it unlocked, gained
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access to the flat and thence entered the jeweller’s shop below and
robbed it. Should the occupiers of the flat be held liable to the jewellers
in negligence? Again, I do not think so; and I add that I do not think that
it would make any difference that it was well known that burglars were
operating in the neighbourhood. It is not difficult to multiply these
homely examples of cases where a thief may gain access to a house or
flat which is not lockfast: for example, where an old lady goes out to
spend the day with her married daughter and leaves a ground floor
window open for her cat; or where a stone deaf asthmatic habitually
sleeps with his bedroom window wide open at night; or where an
elderly gentleman leaves his french windows open when he is weeding
at the bottom of his garden, so that he can hear the telephone. For my
part, I do not think that liability can be imposed on an occupier of
property in negligence simply because it can be said that it is reasonably
foreseeable, or even (having regard, for example, to some particular
temptation to thieves in adjacent premises) that it is highly likely, that if
he fails to keep his property lockfast a thief may gain access to his
property and thence to the adjacent premises. So to hold must
presuppose that the occupier of property is under a general duty to
prevent thieves from entering his property to gain access to
neighbouring property, where there is a sufficient degree of foresight
that this may occur. But there is no general duty to prevent third parties
from causing harm to others, even though there is a high degree of
foresight that they may do so. The practical effect is that everybody has
to take such steps as he thinks fit to protect his own property, whether
house or flat or shop, against thieves. He is able to take his own
precautions; and, in deciding what precautions to take, he can and
should take into account the fact that, in the ordinary course of life,
adjacent property is likely to be from time to time unoccupied (often
obviously so, and sometimes for a considerable period of time) and is
also likely from time to time not to be lockfast. He has to form his own
judgment as to the precautions which he should take, having regard to
all the circumstances of the case, including (if it be the case) the fact that
his premises are a jeweller’s shop which offers a special temptation to
thieves. I must confess that I do not find this practical result
objectionable. For these reasons, I consider, with all respect, that Squires
v Perth and Kinross DC was wrongly decided.

The present case is, of course, concerned with entry not by thieves
but by vandals. Here the point can be made that, whereas an occupier of
property can take precautions against thieves, he cannot (apart from
insuring his property and its contents) take effective precautions against
physical damage caused to his property by a vandal who has gained
access to adjacent property and has there created a source of danger
which has resulted in damage to his property by, for example, fire or
escaping water. Even so, the same difficulty arises. Suppose, taking the
example I have given of the family going away on holiday and leaving
their front door unlocked, it was not a thief but a vandal who took
advantage of that fact; and that the vandal, in wrecking the flat, caused
damage to the plumbing which resulted in a water leak and consequent
damage to the shop below. Are the occupiers of the flat to be held liable in
negligence for such damage? I do not think so, even though it may be
well known that vandalism is prevalent in the neighbourhood. The reason
is the same, that there is no general duty to prevent third parties from
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causing damage to others, even though there is a high degree of foresight
that this may occur. In the example I have given, it cannot be said that the
occupiers of the flat have caused or permitted the creation of a source of
danger (as in Haynes v Harwood [1935] 1 KB 146; [1934] All ER 103 or in the
example of the fireworks which I gave earlier) which they ought to have
guarded against; nor of course were there any special circumstances
giving rise to a duty of care. The practical effect is that the owner of the
damaged premises (or, in the vast majority of cases, his insurers) who is
left with a worthless claim against the vandal, rather than the occupier of
the property which the vandal entered (or his insurers), a conclusion
which I find less objectionable than one which may throw an
unreasonable burden on ordinary householders. For these reasons, I
consider that both Lamb v Camden London Borough [1981] 2 All ER 408;
[1981] QB 625 and King v Liverpool City Council [1986] 3 All ER 544; [1986] 1
WLR 890 were rightly decided; but I feel bound to say, with all respect,
that the principle propounded by Lord Wylie in Evans v Glasgow DC 1978
SLT 17, p 19, viz that there is:

...a general duty on owners or occupiers of property...to take
reasonable care to see that it [is] proof against the kind of vandalism
which was calculated to affect adjoining property’, is, in my opinion,
too wide.

I wish to emphasise that I do not think that the problem in these cases can
be solved simply through the mechanism of foreseeability. When a duty
of care is cast on a person to take precautions against the wrongdoing of
third parties, the ordinary standard of foreseeability applies; and so the
possibility of such wrongdoing does not have to be very great before
liability is imposed. I do not subscribe to the opinion that liability for the
wrongdoing of others is limited because of the unpredictability of human
conduct. So, for example, in Haynes v Harwood [1935] 1 KB 146; [1934] All
ER Rep 103, liability was imposed although it cannot have been at all
likely that a small boy would throw a stone at the horses left unattended
in the public road, and in Stansbie v Troman [1948] 1 All ER 599; [1948] 2 KB
48 liability was imposed although it cannot have been at all likely that a
thief would take advantage of the fact that the defendant left the door on
the latch while he was out. Per contra, there is at present no general duty
at common law to prevent persons from harming others by their
deliberate wrongdoing, however foreseeable such harm may be if the
defender does not take steps to prevent it.

Of course, if persons trespass on the defender’s property and the
defender either knows or has the means of knowing that they are doing so
and that in doing so they constitute a danger to neighbouring property,
then the defender may be under an affirmative duty to take reasonable
steps to exclude them, in the limited sense explained by Lord Wilberforce
in Goldman v Hargrave [1966] 2 All ER 989, pp 995-96; [1967] 1 AC 645, pp
663-64, but that is another matter. I incline to the opinion that this duty
arises from the fact that the defender, as occupier, is in exclusive control of
the premises on which the danger has arisen.

In preparing this opinion, I have given careful consideration to the
question whether P Perl (Exporters) Ltd v Camden London BC [1983] 3 All
ER 161; [1984] QB 342, in which I myself was a member of the Court of
Appeal, was correctly decided. I have come to the conclusion that it was,
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though on rereading it I do not think that my own judgment was very
well expressed. But I remain of the opinion that to impose a general
duty on occupiers to take reasonable care to prevent others from
entering their property would impose an unreasonable burden on
ordinary householders and an unreasonable curb on the ordinary
enjoyment of their property; and I am also of the opinion that to do so
would be contrary to principle. It is very tempting to try to solve all the
problems of negligence by reference to an all-embracing criterion of
foreseeability, thereby effectively reducing all decisions in this field to
questions of fact. But this comfortable solution is, alas, not open to us.
The law has to accommodate all the untidy complexity of life; and there
are circumstances where considerations of practical justice impel us to
reject a general imposition of liability for foreseeable damage. An
example of this phenomenon is to be found in cases of pure economic
loss, where the so called ‘floodgates” argument (an argument recognised
by Lord Blackburn as long ago as 1875 in Cattle v Stockton Waterworks Co
Ltd (1875) LR 10 QB 453, p 457; [1874-80] All ER Rep 220, p 223, the force
of which is accepted not only in common law countries but also civil law
countries such as the Federal Republic of Germany) compels us to
recognise that to impose a general liability based on a simple criterion of
foreseeability would impose an intolerable burden on defendants. I
observe that, in Junior Books Ltd v Veitchi Co Ltd [1982] 3 All ER 201;
[1983] 1 AC 520, some members of your Lordships” House succumbed,
perhaps too easily, to the temptation to adopt a solution based simply
on ‘proximity’. In truth, in cases such as these, having rejected the
generalised principle, we have to search for special cases in which, on
narrower but still identifiable principles, liability can properly be
imposed. That is a task which I attempted to perform in Leigh Sullivan
Ltd v Aliakmon Shipping Co Ltd, The Aliakmon [1985] 2 All ER 44; [1985]
QB 350, by identifying a principle of transferred loss, a principle which
has not, so far, achieved recognition by other members of your
Lordships” house. As the present case shows, another example of this
phenomenon is to be found in cases where the [claimant] has suffered
damage through the deliberate wrongdoing of a third party; and it is
not surprising that once again we should find the courts seeking to
identify specific situations in which liability can properly be imposed.
Problems such as these are solved in Scotland, as in England, by means
of the mechanism of the duty of care; though we have nowadays to
appreciate that the broad general principle of liability for foreseeable
damage is so widely applicable that the function of the duty of care is
not so much to identify cases where liability is imposed as to identify
those where it is not (see Anns v Merton London Borough [1977] 2 All ER
492, pp 498-99; [1978] AC 728, p 752, per Lord Wilberforce). It is
perhaps not surprising that our brother lawyers in France find
themselves able to dispense with any such concept, achieving practical
justice by means of a simple concept of ‘faute’. But since we all live in
the same social and economic environment and since the judicial
function can, I believe, be epitomised as an educated reflex to facts, we
find that, in civil law countries as in common law countries, not only
are we beset by the same practical problems, but broadly speaking we
reach the same practical solutions. Our legal concepts may be different,
and may cause us sometimes to diverge; but we have much to learn
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from each other in our common efforts to achieve practical justice
founded on legal principle.
For these reasons, I would dismiss these appeals.

The other four judges also favoured dismissing the appeal. Three of them,
Lords Brandon, Griffiths and Mackay, were of the view that there was a
general duty on the defenders to exercise reasonable care to ensure that
their premises did not become a source of danger, but that in the
circumstances there was no breach of that duty. It is evident that there is
judicial reluctance to impose affirmative duties of action, this case being a
leading example of that trend. However, there are a number of ways to
refute liability. Lord Goff talked primarily in terms of duty, the others in
terms of whether there was a breach. Equally, as we shall see later, the
issue can be approached from the angle of causation and remoteness. Lord
Goff s approach was taken in the recent case of Topp v London Country Bus
(South West) Ltd.*® This can be seen from the brief extract from Dillon L] s
speech in the Court of Appeal:

...the [claimant’s] claim is founded in negligence on the basis that the
bus company, knowing that there must be a threat that a bus left
ready to be driven away might be stolen and that whoever stole it, a
joyrider, might drive dangerously and kill or injure someone else or
damage property, was in breach of duty in failing to collect the bus or
see that it was locked, without an ignition key and not capable of being
driven away.

Mr Hetherington submitted that there was a particular danger
because the layby was outside or near to a public house. I do not think
he suggested that its proximity to the hospital added any particular
danger. He put his case in three ways: first, that the bus was in special
category of risk as a source of danger on the highway; secondly, that
even if it was not in a special category as a source of danger, there was a
sufficiently high risk to attract a duty of care; thirdly, that the judge, in
seeking to apply the tests laid down in Caparo Industries plc v Dickman
[1990] 2 AC 605, drew too rigid a line, instead of dealing with the case
simply on its own facts, and his reasons were flawed. But Mr.
Hetherington has to accept the general proposition which is to be found
in the speech of Lord Goff of Chievley in Smith v Littlewoods Organisation
Ltd [1987] AC 241, p272:

Even though A is in fault, he is not responsible for injury to C which B a
stranger to him, deliberately chooses to do...[that] may be read as
expressing the general idea that the voluntary act of another,
independent of the defender’s fault, is regarded as a novus actus
interveniens which, to use the old metaphor, ‘breaks the chain of
causation’.

In so far as the case is put on the basis that to leave the bus unlocked, and
with the key in the ignition, on the highway near a public house is to create
a special risk in a special category, it is pertinent to refer to a passage in the

48 [1993] 1 WLR 976.

51



Sourcebook on Torts: Chapter 2

judgment of Robert Goff L] in P Perl (Exporters) Ltd v Camden London
Borough Council [1984] QB 342, p 359:

In particular, I have in mind certain cases where the defendant presents
the wrongdoer with the means to commit the wrong, in circumstances
where it is obvious or very likely that he will do so as, for example,
where he hands over a car to be driven by a person who is drunk, or
plainly incompetent, who then runs over the [claimant].

But the sort of cases to which Robert Goff L] was there referring are far
different from the present case. It may be added that there is no evidence
that the malefactor had been frequenting the public house; we do not
know who he was, nor is there any evidence or presumption that persons
who do frequent that particular public house are particularly likely to steal
vehicles and engage in joy-riding.

A claimant, therefore has an uphill struggle to persuade a court that his case
falls within one of the narrow categories of case in which a duty is imposed
in relation to negligent omissions. After Anns, it was feared that the prima facie
duty doctrine might remove the distinction between misfeasance and
nonfeasance. Nowhere is this fear better expressed than in the strident
discussion by Smith and Burns, culminating in the following extract:*

The prima facie duty doctrine of Lord Wilberforce in the Anns case, ignoring
as it does the distinction between misfeasance and nonfeasance, assumes
the existence of duty, the breach of which gives rise to right to
compensation, so the duty never need be justified. One need then only
show on terms of utilitarian calculus, economic analysis, political ideas of
fairness or a religious sense of right or wrong, dressed up in the
amorphous language of public policy, that the defendant ought to have
done what he failed to do, so the unjustified prima facie duty is confirmed.

Fifty years after the decision of Donoghue v Stevenson, the pendulum has
now swung from over-particularisation to the other extreme of over
generalisation and, in spite of all warnings of even Lord Atkin himself,*
nearly all negligence cases are being forced onto the Procrustean bed of his
‘neighbour principle’. When that principle is applied not only to
misfeasance, but to nonfeasance as well, in the form of the prima facie duty
doctrine, the autonomy of the law as a separate social institution,
independent of morality, which has been the hallmark of English
jurisprudence, inevitably suffers. In retrospect, it is possible to conclude
that the decision in Donoghue v Stevenson has not been entirely beneficial
for the law of negligence.

This must now be read in the light of the discussion above on the general
duty of care in negligence and the return to the incremental approach, as
well as the fact that there does not seem to have been the anticipated
avalanche of cases ignoring the distinction between acts and omissions. The

49 (1983) 46 MLR 147, pp 161-63.
50 [1932] AC 562, pp 583-84.
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line has been firmly held. This may be something to do with the fact that a
number of the omissions type cases have involved defendants who for other
reasons have been able to claim immunity. Many of the cases, for example,
have been claims against regulatory agencies or similar public bodies and at
the same time have been claims for financial loss. Others have been against
the police where it is perceived that there are special considerations as we
shall see below.

IMMUNITY BASED ON THE DEFENDANT’S STATUS.

It has long been the case that certain types of persons are entitled to immunity
on public interest grounds however careless they might have been. Well
established examples included judges and witnesses in the court room, as
well as advocates in the way they conduct trials.® The immunity of the
barrister extended to pre-trial work which is so intimately connected with the
way the matter is to be conducted in court.”> However, the House of Lords has
now removed the advocate’s immunity in relation to both civil and criminal
proceedings.”* More recently, the immunity has been extended to advice
given by an advocate culminating in the settlement of a case at the door of the
court just before the commencement of the trial proper” and to the
preparation of a case plan,* but not to advice given about the prospects of an
appeal.®

Police

The most recent cases have involved actions taken against the police in
respect of the way in which they have conducted investigations into crime
and against the emergency services and the way they have responded to
emergencies within their areas of expertise. The latter are considered below
under a separate heading, although often the public interest issues are
similar. The leading case on police immunity is one we have met already, Hill
v Chief Constable of West Yorkshire,” the case concerning the so called
Yorkshire Ripper. Lord Keith gave the main judgment and, after discussing

the Dorset Yacht case, he continued:
The Dorset Yacht case was concerned with the special characteristics or
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ingredients beyond reasonable foreseeability of likely harm which may
result in civil liability for failure to control another man to prevent his
doing harm to a third. The present case falls broadly into the same
category. It is plain that vital characteristics which were present in the
Dorset Yacht case and which led to the imposition of liability are here
lacking. Sutcliffe was never in the custody of the police force. Miss Hill
was one of a vast number of the female general public who might be at
risk from his activities but was at no special distinctive risk in relation to
them, unlike the owners of yachts moored off Brownsea Island in
relation to the foreseeable conduct of the borstal boys. It appears from
the passage quoted from the speech of Lord Diplock in the Dorset Yacht
case that, in his view, no liability would rest on a prison authority, which
carelessly allowed the escape of an habitual criminal, for damage which
he subsequently caused, not in the course of attempting to make good
his getaway to persons at special risk, but in further pursuance of his
general criminal career to the person or property of members of the
general public. The same rule must apply as regards failure to recapture
the criminal before he had time to resume his career. In the case of an
escaped criminal, his identity and description are known. In the instant
case, the identity of the wanted criminal was at the material time
unknown and it is not averred that any full or clear description of him
was ever available. The alleged negligence of the police consists in a
failure to discover his identity. But, if there is no general duty of care
owed to individual members of the public by the responsible authorities
to prevent the escape of a known criminal or to recapture him, there
cannot reasonably be imposed on any police force a duty of care
similarly owed to identify and apprehend an unknown one. Miss Hill
cannot for this purpose be regarded as a person at special risk simply
because she was young and female. Where the class of potential victims
of a particular habitual criminal is a large one the precise size of it cannot
in principle affect the issue. All the householders are potential victims of
a habitual burglar, and all females of an habitual rapist. The conclusion
must be that although there existed reasonable foreseeability of likely
harm to such as Miss Hill if Sutcliffe were not identified and
apprehended, there is absent from the case any such ingredient or
characteristic as led to the liability of the Home Office in the Dorset Yacht
case. Nor is there present any additional characteristic such as might
make up the deficiency. The circumstances of the case are therefore not
capable of establishing a duty of care owed towards Miss Hill by the
West Yorkshire police.

That is sufficient for the disposal of the appeal. But in my opinion
there is another reason why an action for damages in negligence should
not lie against the police in circumstances such as those of the present
case, and that is public policy. In Yeun Kun Yeu v AG of Hong Kong [1987]
2 All ER 705, p 712; [1988] AC 175, p 193, I expressed the view that the
category of cases where the second stage of Lord Wilberforce’s two
stage test in Anns v Merton London Borough [1977] 2 All ER 492, p 498;
[1978] AC 728, p 752 might fall to be applied was a limited one, one
example of that category being Rondel v Worsley [1967] 3 All ER 993;
[1969] 1 AC 191. Application of that second stage is, however, capable of
constituting a separate and independent ground for holding that the
existence of liability in negligence should not be entertained. Potential
existence of such liability may in many instances be in the general public
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interest, as tending towards the observance of a higher standard of care
in the carrying on of various different types of activity. I do not
however, consider that this can be said of police activities. The general
sense of public duty which motivates police forces is unlikely to be
appreciably reinforced by the imposition of such liability so far as
concerns their function in the investigation and suppression of crime.
From time to time, they make mistakes in the exercise of that function,
but it is not to be doubted that they apply their best endeavours to the
performance of it. In some instances, the imposition of liability may lead
to the exercise of a function being carried on in a detrimentally defensive
frame of mind. The possibility of this happening in relation to the
investigative operations of the police cannot be excluded. Further, it
would be reasonable to expect that if potential liability were to be
imposed it would not be uncommon for actions to be raised against
police forces on the ground that they had failed to catch some criminal
as soon as they might have done, with the result that he went on to
commit further crimes. Whilst some such actions might involve
allegations of a simple and straightforward type of failure, for example,
that a police officer negligently tripped and fell while pursuing a burglar,
others would be likely to enter into the general nature of a police
investigation, as indeed the present action would seek to do. The
manner of conduct of such an investigation must necessarily involve a
variety of decisions to be made on matters of policy and discretion, for
example as to which particular line of inquiry is most advantageously
to be pursued and what is the most advantageous way to deploy the
available resources. Many such decisions would not be regarded by the
courts as appropriate to be called in question, yet elaborate
investigation of the facts might be necessary to ascertain whether or
not this was so. A great deal of police time, trouble and expense might
be expected to have to be put into the preparation of the defence to the
action and the attendance of witnesses at the trial. The result would be
a significant diversion of police manpower and attention from their
most important function, that of suppression of crime. Closed
investigations would require to be reopened and retraversed, not with
the object of bringing any criminal to justice but to ascertain whether
or not they had been competently conducted. I therefore consider that
Glidewell L], in his judgment in the Court of Appeal in the present
case, was right to take the view that the police were immune from an
action of this kind on grounds similar to those which in Rondel v
Worsley were held to render a barrister immune from actions for
negligence in his conduct of proceedings in court (see [1987] 1 All
ER1173, pp 1183-84; [1988] QB 60, p 76).
My Lords, for these reasons I would dismiss the appeal.

Lord Templeman stated:

The question for determination in this appeal is whether an action for
damages is an appropriate vehicle for investigating the efficiency of a
police force. The present action will be confined to narrow albeit
perplexing questions, for example, whether, discounting hindsight, it
should have been obvious to a senior officer that Sutcliffe was a prime
suspect, whether a senior police officer should not have been deceived
by an evil hoaxer, whether an officer interviewing Sutcliffe should have
been better briefed and whether a report on Sutcliffe should have been
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given greater attention. The court would have to consider the conduct of
each police officer, to decide whether the policeman failed to attain the
standard of care of a hypothetical average policeman. The court would
have to decide whether an inspector is to be condemned for failing to
display the acumen of Sherlock Holmes and whether a constable is to be
condemned for being as obtuse as Dr Watson. The appellant will
presumably seek evidence, for what it is worth, from retired police
inspectors, who would be asked whether they would have been misled
by the hoaxer and whether they would have identified Sutcliffe at an
earlier stage. At the end of the day, the court might or might not find
that there had been negligence by one or more members of the police
force. But that finding would not help anybody or punish anybody.

Lord Templeman and the other three Law lords agreed with Lord Keith that
the appeal should be dismissed. A similar line was taken in a rash of cases
brought against the police for failing to take adequate steps to discover why a
burglar alarm had been activated,” for failure to prevent serious physical
harassment of a schoolboy and his family by a schoolteacher (the Osman
case), even where there was an argument for saying that there was close
degree of proximity,”® and for failure to warn of road hazards after an
accident.” Of course, we must now reconsider this immunity in the light of
the Osman case before the European Court of Human Rights, although it has
to be acknowledged that the courts had already begun to show a degree of
willingness to breach the immunity in appropriate circumstances. For
example, in the case of Swinney v Chief Constable of Northumbria Police,” the
Court of Appeal had to consider a claim brought by a woman who had given
vital but confidential information to the police concerning the death of a
police officer. Her details were recorded on a document which was stolen and
her identity became known to the person implicated in the killing. The first
claimant and her husband, the second claimant, were subsequently
threatened with violence and arson and brought an action for breach of duty
in not keeping the information supplied secure. On the issue of proximity,
Hirst L]*' stated:

...in my judgment, Mr Powell QC is right in his ably presented
submissions that, at least arguably, this case falls into the Dorset Yacht
category rather than the Hill category on proximity. I have in mind all the
relevant paragraphs of the statement of claim, but particularly the
references in para 6 to confidentiality, and the facts cited in para 8 to show
that the [claimants] were particularly at risk. It seems to me to show that it
is at least arguable that a special relationship did exist, which renders the
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[claimants] distinguishable from the general public as being particularly at
risk. In my judgment, Alexandrou v Oxford is arguably distinguishable
because there was no element of confidentiality in that case, when that
element looms so large in the present case...

Both Peter Gibson and Ward L]J] concurred on that issue. As to the issue of
public policy, Hirst LJ*> commented after considering the relevant cases:

It follows that I cannot accept Mr Gompertz’s submission that the police
have a blanket immunity which gives them a complete answer in the
present case. As Laws ] pointed out in his judgment, there are here other
considerations of public policy which also have weight, namely the need
to preserve the springs of information, to protect informers, and to
encourage them to come forward without an undue fear of the risk that
their identity will subsequently become known to the suspect or his
associates. In my judgment, public policy in this field must be assessed in
the round, which in this case means assessing the applicable
considerations advanced in Hill’s case, which are, of course, of great
importance, together with the considerations just mentioned in relation to
informers, in order to reach a fair and just decision on public policy. Mr
Powell invited us to hold that most of the considerations advanced in Hill
did not apply here. I prefer not to express any view on that either way
without fuller knowledge of the facts. Suffice it to say that, if all the
relevant aspects of public policy referred to above are considered in the
round, it is, in my judgment, at least arguable that the immunity should
not apply here.

Ward LJ® emphasised the public policy considerations in favour of a refusal
of immunity:

...it is incontrovertible that the fight against crime is daily dependent upon
information fed to the police by members of the public, often at real risk of
villainous retribution from the criminals and their associates. The public
interest will not accept that good citizens should be expected to entrust
information to the police, without also expecting that they are entrusting
their safety to the police. The public interest would be affronted were it to
be the law that members of the public should be expected, in the execution
of public service, to undertake the risk of harm to themselves without the
police, in return, being expected to take no more than reasonable care to
ensure that confidential information imparted to them is protected. The
welfare of the community at large demands the encouragement of the
free flow of information without inhibition. Accordingly, it is arguable
that there is a duty of care, and that no consideration of public policy
precludes the prosecution of the [claimants’] claim, which will be judged
on its merits later.

This case was decided before the Osman case in the European Court of
Human Rights but by refusing to apply the immunity as a matter of course
the Court of Appeal is not out of line with the approach suggested in that
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case. In Costello v Chief Constable of Northumbria Police,** a woman police
constable was attacked by a woman prisoner in a cell at the police station.
An inspector was nearby but failed to come to the constable’s assistance
despite a plea for help. The Chief Constable was held vicariously liable for
the Inspector’s breach of duty in failing to act in those circumstances. May
L], giving the leading judgment in the Court of Appeal, took the view that
as it was held in Swinney’s case that the police assumed responsibility for
the two members of the public in that case, it was not going much further
in incremental terms to say there was a similar assumption of
responsibility between fellow police officers.®® There was, however, no such
assumption to protect against psychological harm in respect of an
‘appropriate adult” appointed under Code C of the Police and Criminal
Evidence Act (PACE) 1984 to be present during the Frederick West
interviews. This would undermine the ability of the interviewers in
carrying out their job properly.®

It seems clear from the above that it is no longer the case that there is an
automatic application of a blanket immunity (if there ever was such a thing)
depending on the status of the defendant, certainly in the field of police
activity. We will now consider the recent position adopted in relation to other
types of emergency services.

Other emergency services

We are here placing under the spotlight services such as the fire brigade,
ambulance and other similar services which are called upon to assist the
public usually in situations of dire emergency. There have been a number
of cases very recently where the issue of whether such bodies owe a duty of
care to the public when called upon. One of the leading cases is that of
Capital Counties plc v Hampshire County Council and Others” which came
before the Court of Appeal in 1997. It was in fact three separate cases
brought against the relevant fire authorities joined together for the
purposes of the appeal as the points in issue were similar. The brief facts of
case one were that a fire started in the roof void of the claimant’s building
and the fire brigade were called. Although the seat of the fire had not been
discovered the senior officer ordered that the sprinkler system be switched
off. The fire spread and destroyed the whole building. In the second case,
the fire brigade was called after a deliberate explosion on wasteland had
spread debris over adjacent buildings. They left the site after satisfying
themselves that all fires were out but did not check the claimant’s

64 [1999] 1 All ER 550.

65 Ibid, pp 563-64.

66 Leach v Chief Constable of Gloucestershire [1999] 1 All ER 215.
67 [1997] 2 All ER 865.

58



Duty of Care

premises. These were later badly damaged by fire. In the third case, there
was a delay in putting out a fire because hydrants were not working
properly or could not be found initially. Claims were brought in common
law negligence and for breach of statutory duty. All were rejected apart
from in the first case where it was held that at common law the fire
authority was liable for the officer’s negligence in switching off the

sprinkler system.

Judgment was delivered by Stuart-Smith L] and after summarising the
facts in all three cases and setting out the source of the fire brigade’s statutory

powers, he continued® as follows:

Is there a common law duty on the fire brigade to answer calls to fires or to take
reasonable care to do so?

The question of whether, in the absence of a statutory duty, a statutory
power to act can be converted into a common law duty to exercise the
power has been extensively considered by the House of Lords in Stovin
v Wise (Norfolk CC, third party) [1996] 3 All ER 801; [1996] AC 923; Lord
Hoffman, with whose speech Lord Goff of Chievely and Lord Jauncey
of Tullichettle agreed said ([1996] 3 All ER 801, pp 827-28; [1996] AC 923,

pp 952):

If [a statutory] duty does not give rise to a private right to sue for
breach, it would be unusual if it nevertheless gave rise to a duty of care
at common law which made the public authority liable to pay
compensation for foreseeable loss caused by the duty not being
performed. It will often be foreseeable that loss will result if, for
example, a benefit or service is not provided. If the policy of the Act is
not to create a statutory liability to pay compensation, the same policy
should ordinarily exclude the existence of a common law duty of care.
In the case of a mere statutory power, there is the further point that the
legislature has chosen to confer a discretion rather than create a duty. Of
course, there may be cases in which Parliament has chosen to confer a
power because the subject matter did not permit a duty to be stated
with sufficient precision. It may nevertheless have contemplated that in
circumstances in which it would be irrational not to exercise the power,
a person who suffered loss because it had not been exercised, or not
properly exercised, would be entitled to compensation. I therefore do
not say that a statutory ‘may’ can never give rise to a common law duty
of care. I prefer to leave open the question of whether [Anns v Merton
London Borough [1977] 2 All ER 492; [1978] AC 728] was wrong to create
any exception to Lord Romer’s statement of principle in [East Rivers
Catchment Board v Kent [1940] 4 All ER 527; [1941] AC 74] and I shall go
on to consider the circumstances (such as ‘general reliance’) in which it
has been suggested that such a duty might arise. But the fact that
Parliament has conferred a discretion must be some indication that the
policy of the Act conferring the power was not to create a right to
compensation. The need to have regard to the policy of the statute
therefore means that exceptions will be rare. In summary, therefore, I
think that the minimum preconditions for basing a duty of care upon
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the existence of a statutory power, if it can be done at all, are, first, that
it would in the circumstances have been irrational not to have exercised
the power, so that there was in effect a public law duty to act and,
secondly, that there are exceptional grounds for holding that the policy
of the statute requires compensation to be paid to persons who suffer
loss because the power was not exercised.

Mr Walker QC for the [claimant] in the London Fire Brigade case,
submitted that he was entitled to rely on the doctrine of general reliance
as giving rise to a duty to exercise statutory powers which have been
granted and/or a duty of care to respond to the public’s call for help. In
the Australian case of Sutherland Shire Council v Heyman (1985) 60 ALR 1,
p 31, Mason ] said:

...there will be cases in which the [claimant’s] reasonable reliance will
arise out of a general dependence on an authority’s performance of its
function with due care, without the need for contributing conduct on
the part of a defendant or action to his detriment on the part of a
[claimant]. Reliance or dependence in this sense is in general the product
of the grant (and exercise) of powers designed to prevent or minimise a
risk of personal injury or disability, recognised by the legislature as
being of such magnitude or complexity that individuals cannot, or may
not, take adequate steps for their own protection. This situation
generates on one side (the individual) a general expectation that the
power will be exercised and on the other side (the authority) a
realisation that there is a general reliance or dependence on its exercise
of power... The control of air traffic, the safety inspection of aircraft and
the fighting of a fire in a building by a fire authority...may well be
examples of this type of function.

The principle of general reliance has been applied on a number of
occasions in Australia... But the doctrine has received little if any support in
English law. There appears to be no case, except Anns itself, which could be
said to be an example of its application. And two of the examples
suggested by Mason ] have been held not to give rise to a duty of care. In
Marc Rich & Co AG v Bishop Rock Marine Co Ltd, The Nicholas H [1995] 3 All
ER 307; [1996] AC 211, a classification society in which a vessel was entered
was held not to be under a duty of care to cargo owners in respect of a
negligent inspection of the vessel. And a similar conclusion was reached by
the Court of Appeal in Philcox v Civil Aviation Authority (1995) The Times, 8
June, the Civil Aviation Authority being held under no duty of care to the
owner of an aircraft alleged to have been negligently inspected and
improperly given a certificate of airworthiness.®

Further, in a passage in his speech which is admittedly obiter but was a
propos Mason ]'s reference to the principle in the Sutherland Shire case, Lord
Hoffman in Stovin v Wise [1996] 3 All ER 801, pp 829-30; [1996] AC 923, p
954 said:

[The] application [of the doctrine of general reliance] may require
very careful analysis of the role which the expected exercise of the
statutory power plays in the community behaviour. For example, in
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one sense, it is true that the fire brigade is there to protect people in
situations in which they could not be expected to protect themselves.
On the other hand, they can and do protect themselves by insurance
against the risk of fire. It is not obvious that there should be a right to
compensation from a negligent fire authority, which will ordinarily
enure by right of subrogation to an insurance company. The only
reason would be to provide a general deterrent against inefficiency.
But, there must be better ways of doing this than by compensating
insurance companies out of public funds. And while premiums no
doubt take into account the existence of the fire brigade and the
likelihood that it will arrive swiftly upon the scene, it is not clear that
they would be very different merely because no compensation was
paid in the rare cases in which the fire authority negligently failed to
perform its public duty.

Although [claimant’s] counsel have criticised Lord Hoffman’s reference
to the existence of insurance, as being an invalid ground for saying that it
is not just, fair and reasonable to impose a duty of care, we do not think
that this is what Lord Huffman is saying in this passage. Rather, he is
suggesting that there is not a general expectation that fires will
necessarily be extinguished by the fire brigade; there is no doubt a hope
that they will; but they may arrive too late to be of practical use, or they
may not arrive at all; instead most people rely on insurance for
indemnification in case of loss.

In our judgment, the fire brigade are not under a common law duty to
answer the call for help and are not under a duty to take care to do so. If
therefore they fail to turn up or fail to turn up in time because they have
carelessly misunderstood the message, got lost on the way or run into a
tree, they are not liable.

Does the fire brigade owe a duty of care to the owner of property on fire, or anyone
else to whom the fire may spread, once they have arrived at the fire ground and
started to fight the fire?

Counsel for the [claimants] in the Hampshire case submit that there are
two approaches in principle which lead to the conclusion of liability in
their case.

First, it is said that, although the correct method for deciding
whether there is a duty of care at common law is to adopt the approach
advocated by Lord Bridge in Caparo Industries plc v Dickman [1990] 1 All
ER 568, pp 573-74; [1990] 2 AC 605, pp 617-18, namely: (i) foreseeability
of damage arising from the negligent performance of the relevant
operation; (ii) the existence of a sufficient relationship of proximity
between the parties; and (iii) whether or not as a matter of legal policy it
is ‘fair, just and reasonable’ that a duty of care should exist, the direct
infliction of foreseeable physical damage is an established category of
case where a duty exists. It is argued that Station Officer Mitchell’s act of
switching off the sprinklers was a positive act of misfeasance which
foreseeably caused the fire to get out of control and spread and cause the
loss of blocks B and C and part of Block A which would not otherwise
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have been affected. It was on this basis that Judge Havery found in the
[claimants’] favour. By reason of the differing circumstances in each
appeal, this line of argument is only of direct assistance to the [claimants]
in the Hampshire case.

The alternative ground upon which it is said that proximity will arise is
where someone possessed of a special skill undertakes, quite irrespective
of contract, to apply that skill for the assistance of another person who
relies upon such skill and there is direct and substantial reliance on the
defendant’s skill. ..

We turn to consider the first of these submissions. The peculiarity of
fire brigades, together with other rescue services, such as ambulance or
coastal rescue and protective services such as the police, is that as a rule
they do not create the danger which causes injury to the [claimant] or loss
to his property. For the most part, they act in a context of a danger already
created and damage already caused, whether by the forces of nature, or
the acts of some third party or even of the [claimant] himself, and whether
those acts are criminal, negligent or non-culpable. But where the rescue/
protective service itself by negligence creates the danger which caused the
[claimant’s] injury there is no doubt in our judgment the [claimant] can
recover... But it seems to us that there is no difference in principle if, by
some positive negligent act, the rescuer/protective service substantially
increases the risk; he is thereby creating a fresh danger, albeit of the same
kind or of the same nature, namely fire...

We now turn to consider the second submission made on behalf of
all the [claimants] that the requisite proximity exists. It involves the
concept of assumption of responsibility by the fire brigade and particular
reliance by the owner. As a general rule, a sufficient relationship of
proximity will exist when someone possessed of special skill undertakes to
apply that skill for the assistance of another person who relies upon such
skill and there is direct and substantial reliance by the [claimant] on the
defendant’s skill...

...we consider that Mr Munby [counsel for the fire brigades] is right
when he submitted that the fire brigade’s duty is owed to the public at
large to prevent the spread of fire and that this may involve a conflict
between the various owners of premises. It may be necessary to enter
and cause damage to A’s premises in order to tackle a fire which has
started in B’s. During the Great Fire of London, the Duke of York had to
blow up a number of houses not yet affected by fire, in order to make a
fire break.

Mr Walker, in the course of his submissions in the London Fire
Brigade case, was clearly in difficulty in seeking to identify to whom any
such duty would be owed. It might be thought that the owner of the
building on fire is the primary candidate. But that would not be enough
for the [claimant] in the London Fire Brigade case. It would have to extend
to owners and occupants of adjoining or neighbouring premises to
which the fire might reasonably have been expected to spread, if only
by a spark or burning debris. Mr Walker asserted the duty would extend
to a bystander who came to watch the spectacle and, ultimately, he
submitted that it might extend to a whole town or district on the
grounds that if the fire got completely out of control the town or district
would be at risk.
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[Claimant’s] counsel argue that the provisions of sub-ss (3) and (2)
of s 30 [Fire Services Act 1947] which confer on the senior fire brigade
officer present sole charge and control of fire fighting operations and
make it a criminal offence wilfully to obstruct or interfere with any
member of the fire brigade engaged in fire fighting, establish a
proximate relationship, once responsibility for fighting the fire is taken
over by the brigade.

This argument has its attraction, particularly on the somewhat
extreme facts of the Hampshire case. As Mr Slater QC pointed out, the
[claimants] had two systems of fire fighting, one very effective in the
form of automatic sprinklers, the other the manual fire fighting capability
of their employees. Station Officer Mitchell rendered the first ineffectual
and ordered out of the building the [claimants’] employees who were
attempting to attack the fire.

But it seems to us that the statute imposes control of operations on the
senior officer for the benefit of the public generally where there may be
conflicting interests. By taking such control, the officer is not to be seen as
undertaking a voluntary assumption of responsibility to the owner of the
premises on fire, whether or not the latter is reliant upon it...

...In our judgment, a fire brigade does not enter into a sufficiently
proximate relationship with the owner or occupier of premises to come
under a duty of care merely by attending the fire ground and fighting the
fire; this is so, even though the senior officer actually assumes control of
the fire fighting operation.

Is it just, fair and reasonable to impose a duty of care?—public policy immunity

In the Hampshire case, Judge Havery held that it was just and reasonable to
hold the defendant liable for negligent actions of Station Officer Mitchell.
Rougier J in the London fire Brigade case held both that there was no
sufficient proximity to give rise to a duty of care, and also that it would not
be just, fair and reasonable to impose such a duty. Rimer ] in the Nelson
Holdings case followed the same course. In the West Yorkshire case, Judge
Crawford held that there was sufficient proximity, but it was not just fair
and reasonable to impose the duty of care.

In the light of our conclusion that there is not sufficient proximity in
the London Fire Brigade case and West Yorkshire case, it is perhaps not
necessary to consider in either case whether the third test in the Caparo case
is satisfied or not, since treated as separately, the third test only arises,
following the conclusion of the court that the test of proximity is prima facie
satisfied. However, the second and third test in Caparo are closely inter-
related...

We consider first...whether there is any reason of policy why the
Hampshire fire authority should not be liable. The starting point is that ‘the
public policy consideration which has first claim on the loyalty of the law is
that wrongs should be remedied, and that very potent counter-
considerations are required to override that policy” (per Lord Browne-
Wilkinson in X and Others (Minors) v Bedfordshire CC [1995] 3 All ER 353, p
380; [1995] 2 AC 633, p 649). Counsel for the fire brigades have placed
much reliance on the police cases, on the basis that there is a similarity
between fire brigades answering rescue calls and the police answering calls
for help and protection from the public. But it is clear from the leading case
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of Hill v Chief Constable of West Yorkshire [1988] 2 All ER 238; [1989] AC 53
that the police do not enjoy blanket immunity...

There is no general immunity for professionals or others carrying out
difficult tasks in stressful circumstances. Doctors, barristers (save for
immunity in court), salvors (The Tojo Maru [1971] 1 All ER 1110; [1972] AC
242), police (save in certain circumstances) and prison officers do not have
immunity.

In the East Suffolk case, it is clear that the board would have been
liable if through their negligence they had added to the damage the
[claimant] would otherwise have suffered. The dividing line between
liability and non-liability is thus defined and there is no need to pray in aid
any concept of public policy. We agree with Mr Sumption [counsel] that
the courts should not grant immunity from suit to fire brigades simply
because the judge may have what he describes as a visceral dislike for
allowing possibly worthless claims to be made against public authorities
whose activities include the laudable operation of rescuing the person or
property of others in conditions often of great danger. Such claims may
indeed be motivated by what is sometimes perceived to be the current
attitude to litigation—'if you have suffered loss and can see a solvent
target—sue it’. Nonetheless, if a defendant is to be immune from suit such
immunity must be based upon principle.

It seems to us that, in those cases where the courts have granted
immunity or refused to impose a duty of care, it is usually possible to
discern a recognition that such a duty would be inconsistent with some
wider object of the law or interest of the particular parties. Thus, if the
existence of a duty of care would impede the careful performance of the
relevant function, or if the investigation of the allegedly negligent conduct
would itself be undesirable and open to abuse by those bearing grudges,
the law will not impose a duty...

In our judgment, there is no doubt on which side of the line a case
such as the Hampshire case falls. It is one where the defendants, by their
action in turning off the sprinklers, created or increased the danger. There
is no ground for giving immunity in such a case.

Rougier ] in the London Fire Brigade case, after citing from the speeches
of Lord Keith and Lord Templeman in Hill’s case, set out a number of
reasons why in his judgment it was not appropriate to impose a common
law duty to take care on fire brigades. He said ([1996] 4 All ER 318, pp 331-
32; [1996] 3 WLR 988, p 1003):

I think that as regards the fire brigade, many of these considerations are
applicable and militate on grounds of public policy against the
imposition of any common law duty. In particular, I would single out
the following. (1) I do not think that any extra standard of care would
be achieved. (2) Rather the reverse; if the common law duty of care can
lead to defensive policing, by the same token it can lead to defensive
fire fighting. Fearful of being accused of leaving the scene too early, the
officer in charge might well commit his resources when they would
have been better employed elsewhere. He would be open to criticism
every time there was a balance to be struck or that sort of operational
choice to be made. (3) If the efficiency of the emergency services is to be
tested, it should be done not in private litigation but by an inquiry
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instituted by national or local authorities who are responsible to the
electorate. This follows the reasoning of Lord Templeman in Hill’s case.
(4) The case of Marc Rich & Co v Bishop Rock Marine Co Ltd, The Nicholas H
[1995] 3 All ER 307; [1996] AC 211 suggests that the fact that a defendant
in the position of the fire brigade acts for the collective welfare is one
that should be taken into account. (5) Last, and to my mind by far the
most important consideration, is what is sometimes referred to as the
‘floodgates” argument.’

Judge Crawford in the West Yorkshire case added a number of others,
namely (we continue the numbering from that set out in the passage
above): (6) The distraction that court cases would involve from the proper
task of fire fighting. (7) It might create massive claims which would be an
unreasonable burden on the taxpayer. (8) It is for the individual to insure
against fire risks.

These reasons have been subjected to considerable criticism by
counsel for the [claimants] on the following lines.

(1) and (2) No improvement in standard of care; defensive fire fighting

It seems hardly realistic that a fire officer who has to make a split second
decision as to the manner in which fire fighting operations are to be
conducted will be looking over his shoulder at the possibility of his
employers being made vicariously liable for his negligence. If there can be
liability for negligence, it is better to have a high threshold for negligence
established in the Bolam test and for judges to remind themselves that fire
officers who make difficult decisions in difficult circumstances should be
given considerable latitude before being held guilty of negligence. It is not
readily apparent why the imposition of a duty of care should divert the fire
brigade resources from other fire-fighting duties.

(3) Private litigation unsuitable for discovering failure of service

As to this reason, counsel for the [claimants] in the Hampshire case point
out that although there was a very extensive internal inquiry in that case
starting on the day of the fire it was only litigation that uncovered the
serious shortcomings of the service.

(4) Undesirability of actions against authorities operating for collective welfare

It is said that the fact the defendant is a public authority acting for the
collective welfare of the community such as the National Health Service
has never been regarded as a ground for immunity; in any event, the
benefit is also for the individual householder.

(5) Floodgates

Having regard to the extreme paucity of recorded cases against fire
brigades in spite of the fact that for over 40 years Halsbury’s Laws have
indicated that an action would lie, this argument should be disregarded.
Again, the Bolam test should afford sufficient protection.
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(6) Distraction from fire-fighting

In any action against a public authority, officers and employees will be
distracted from their ordinary duties; that should not be regarded as a
valid ground for granting immunity.

(7) Massive claims against the taxpayer

This is ultimately an argument for the immunity from suit of government
departments and all public authorities.

(8) Insurance

The general rule in English law is that, in determining the rights inter se
of A and B, the fact that one of them is insured is to be disregarded (see
Lister v Romford Ice and Cold Storage Co Ltd [1957] 1 All ER 125, p 130;
[1957] AC 555, pp 576-77, per Viscount Simonds. Insurance premiums are
calculated having regard to the existence and likely response of the fire
brigade; very substantial reductions in premiums are granted where
buildings are protected by sprinklers; there may be underinsurances and
absence of insurance particularly in the lower end of the property
market. Further, it would be unusual for there to be effective insurance
against personal injury. Finally, there is nothing to prevent fire brigades
insuring against their liability. Indeed, the London and West Yorkshire
brigades are insured.

In our judgment, there is considerable force in the criticisms. If we
had found a sufficient relationship of proximity in the London Fire Brigade
and West Yorkshire cases, we do not think that we would have found the
arguments for excluding a duty of care on the grounds that it would not
be just fair and reasonable convincing. The analogy with the police
exercising functions of investigating and suppressing crime is not close.
The floodgates argument is not persuasive; nor is that based on insurance.
Many of the other arguments are equally applicable to other public
services, for example, the National Health Service. We do not think that
principles which underlie those decisions where immunity has been
granted can be sufficiently identified in the case of fire brigades...

It is interesting to note in the last part of this speech the ease with which the
so called public policy arguments in favour of immunity are dismissed out
of hand. However, it has been held that it was not just fair and reasonable
to impose a duty as between fellow soldiers when engaged in hostilities™
and it has also been held that the coastguard does not owe a duty to
respond to an emergency call, nor would they be liable if they did respond
but were negligent in trying to effect rescue, unless the intervention were to
make things worse than before.” The Court of Appeal has recently held, on
the other hand, that the ambulance service may owe a duty in relation to a
failure to respond for no good reason within a reasonable time to a call for
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assistance from a member of the public.”” It was considered that the public
policy arguments raised in police and fire cases were much weaker in this
context.

Public authorities

The courts, at least initially, clearly set their face against the imposition of any
general duty in negligence on the police, with some minor exceptions. To that
extent, the position has been reasonably straightforward but recent events as
outlined above suggest that this may no longer be the case. The same cannot
be said of the liability of public authorities in common law negligence. We
here meet the divide between public and private law head on. Public
authorities are given discretionary powers of infinite variety so as to carry out
their functions. If they fail to use their powers or use them carelessly, thus
causing loss to the claimant, is the latter entitled to bring a common law
action in negligence to recover that loss? There may be public law remedies
available but which will not normally provide the claimant with the desired
compensation. Does the availability of these alternatives affect the existence
of a common law duty? The courts have said that an action at common law is
only possible if the authority has acted ultra vires its powers and also that a
decision is only challengeable at common law if the decision falls within the
operational aspect of the exercise of the power as opposed to the policy or
discretionary area. These various issues are addressed in the following
extracts. One complicating factor concerns the status of some of Lord
Wilberforce’s statements in Anns case, as it should be recalled that the
decision in Anns was overturned in Murphy v Brentwood. However, it is
suggested that his comments in the extract below remain unaffected by the
Murphy decision.
Having discussed the facts of Anns, Lord Wilberforce continued:”

What is the extent of the local authority’s duty towards these persons?
Although, as I have suggested, a situation of ‘proximity” existed between
the council and owners and occupiers of the houses, I do not think that a
description of the council’s duty can be based upon the ‘neighbourhood’
principle alone or upon merely any such factual relationship as ‘control” as
suggested by the Court of Appeal. So to base it would be to neglect an
essential factor which is that the local authority is a public body,
discharging functions under statute: its powers and duties are definable in
terms of public not private law. The problem which this type of action
creates, is to define the circumstances in which the law should impose, over
and above, or perhaps alongside, these public law powers and duties, a
duty in private law towards individuals such that they may sue for

72 Kent v Griffiths and Others (No 2) (2000) The Times, 10 February.
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damages in a civil court. It is in this context that the distinction sought to be
drawn between duties and mere powers has to be examined.

Most, indeed probably all, statutes relating to public authorities or
public bodies, contain in them a large area of policy. The courts call this
‘discretion” meaning that the decision is one for the authority or body to
make, and not for the courts. Many statutes also prescribe or at least
presuppose the practical execution of policy decisions: a convenient
description of this is to say that in addition to the area of policy or
discretion, there is an operational area. Although this distinction between
the policy area and the operational area is convenient, and illuminating, it
is probably a distinction of degree; many ‘operational” powers or duties
have in them some element of ‘discretion’. It can safely be said that the
more ‘operational” a power or duty may be, the easier it is to superimpose
upon it a common law duty of care.

I do not think that it is right to limit this to a duty to avoid causing
extra or additional damage beyond what must be expected to arise from
the exercise of the power or duty. That may be correct when the act done
under the statute inherently must adversely affect the interest of individuals.
But many other acts can be done without causing any harm to anyone—
indeed, may be directed to preventing harm from occurring. In these
cases, the duty is the normal one of taking care to avoid harm to those
likely to be affected.

Let us examine the Public Health Act 1936 in the light of this.
Undoubtedly, it lays out a wide area of policy. It is for the local authority, a
public and elected body, to decide upon the scale of resources which it can
make available in order to carry out its functions under Pt II of the Act—
how many inspectors, with what expert qualifications, it should recruit,
how often inspections are to be made, what tests are to be carried out,
must be for its decision. It is no accident that the Act is drafted in terms of
functions and powers rather than in terms of positive duty. As was well
said, public authorities have to strike a balance between the claims of
efficiency and thrift (Du Parcq LJ in Kent v East Suffolk Rivers Catchment
Board [1940] 1 KB 319, p 338): whether they get the balance right can only
be decided through the ballot box, not the courts. It is said—there are
reflections of this in the judgments in Dutton v Bognor Regis Urban District
Council [1972] 1 QB 373—that the local authority is under no duty to
inspect, and this is used as the foundation for an argument, also found in
some of the cases, that if it need not inspect at all, it cannot be liable for
negligent inspection: if it were to be held so liable, so it is said, councils
would simply decide against inspection. I think this is too crude an
argument. It overlooks the fact that local authorities are public bodies
operating under statute with a clear responsibility for public health in their
area. They must, and in fact do, make their discretionary decisions
responsibly and for reasons which accord with the statutory purpose: see
Ayr Harbour Trustees v Oswald (1883) 8 App Cas 623, p 639, per Lord
Watson:

...the powers which [s 10] confers are discretionary...but it is the plain
import of the clause that the harbour trustees...shall be vested with,
and shall avail themselves of, these discretionary powers, whenever
and as often as they may be of the opinion that the public interest will
be promoted by their exercise.
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In Rowling v Takaro Properties Ltd,” Lord Keith made some observations on the
policy /operational distinction, in giving the judgment of the Privy Council.
The Finance Minister of New Zealand was sued in respect of his decision to
refuse consent to the issue of shares of Takaro to an overseas company, this
being part of a financial package to rescue Takaro which was lost as a result
of the delay. The minister’s decision was declared ultra vires and Takaro now
brought a common law action for damages. The case was ultimately decided
on the basis that there was no breach, but the duty issue was discussed as

If they do not exercise their discretion in this way, they can be challenged
in the courts. Thus, to say that councils are under no duty to inspect, is not
a sufficient statement of the position. They are under a duty to give proper
consideration to the question whether they should inspect or not. Their
immunity from attack, in the event of failure to inspect, in other words,
though great is not absolute. And, because it is not absolute, the necessary
premise for the proposition ‘if no duty to inspect, then no duty to take care
in inspection” vanishes.

Passing then to the duty as regards inspection, if made. On principle,
there must surely be a duty to exercise reasonable care. The standard of
care must be related to the duty to be performed-namely to ensure
compliance with the byelaws. It must be related to the fact that the person
responsible for construction in accordance with the byelaws is the builder,
and that the inspector’s function is supervisory. It must be related to the
fact that once the inspector has passed the foundations they will be
covered up, with no subsequent opportunity for inspection. But this duty,
heavily operational though it may be, is still a duty arising under the
statute. There may be a discretionary element in its exercise, discretionary
as to the time and manner of inspection, and the techniques to be used. A
[claimant] complaining of negligence must prove, the burden being on
him, that action taken was not within the limits of discretion bona fide
exercised, before he can begin to rely upon the common law duty of care.
But if he can do this, he should, in principle be able to sue.

follows:

The Court of Appeal found no difficulty in holding that a duty of care
rested on the minister; indeed, Cooke ] went so far as to observe that
the question of liability to Takaro seemed to him relatively
straightforward.

For reasons which will appear, their Lordships do not find it necessary
to reach any final conclusion on the question of the existence, or (if it exists)
the scope, of the duty of care resting on a minister in a case such as the
present; and they have come to the conclusion that it would not be right
for them to do so, because the matter was not fully exposed before them
in argument. In particular, no reference was made in argument to the
extensive academic literature on the subject of the liability of public
authorities in negligence, study of which can be of such great assistance to
the courts in considering areas of law which, as in the case of negligence,
are in a continuing state of development. Even so, such is the importance
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of the present case, especially in New Zealand, that their Lordships feel
that it would be inappropriate, and perhaps be felt to be discourteous, if
they were to make no reference to the relevant considerations affecting
the decision whether a duty of care should arise in a case such as the
present.

Quilliam ] considered the question with particular reference to the
distinction between policy (or planning) decisions and operational decisions.
His conclusion was expressed as follows ([1986] 1 NZLR 22, p 35):

The distinction between the policy and the operational areas can be
both fine and confusing. Various expressions have been used instead of
operational, for example, ‘administrative” or ‘business powers’. It may
not be easy to attach any of these labels to the decision of the minister
in this case, but what appears to me to emerge clearly enough is that for
the reasons I have indicated his decision was the antithesis of policy or
discretion. I therefore equate it with having been operational. The result
of that conclusion is that I consider the prima facie existence of a duty of
care has been established.

Their Lordships feel considerable sympathy with Quilliam ]’s difficulty in
solving the problem by simple reference to this distinction. They are
well aware of the references in the literature to this distinction (which
appears to have originated in the United States of America) and of the
critical analysis to which it has been subjected. They incline to the
opinion, expressed in the literature, that this distinction does not provide
a touchstone of liability, but rather is expressive of the need to exclude
altogether those cases in which the decision under attack is of such a
kind that a question whether it has been made negligently is unsuitable
for judicial resolution, of which notable examples are discretionary
decisions on the allocation of scarce resources or the distribution of risks
(see, especially, the discussion in Craig, Administrative Law, 1983, London:
Sweet & Maxwell, pp 534-38). If this is right, classification of the relevant
decision as a policy or planning decision in this sense may exclude
liability; but a conclusion that it does not fall within that category does
not, in their Lordships” opinion, mean that a duty of care will necessarily
exist.

It is at this stage that it is necessary, before concluding that a duty of
care should be imposed, to consider all the relevant circumstances. One
of the considerations underlying certain recent decisions of the House of
Lords (Governors of the Peabody Donation Fund v Sir Lindsay Parkinson &
Co Ltd [1984] 3 All ER 529; [1985] AC 210) and of the Privy Council (Yuen
Kun Yeu v AG of Hong Kong [1987] 2 All ER 705; [1987] 3 WLR 776) is the
fear that a too literal application of the well known observation of Lord
Wilberforce in Anns v Merton London Borough [1977] 2 All ER 492, p 498;
[1978] AC 728, pp 751-52 may be productive of a failure to have regard
to, and analyse and weigh, all the relevant considerations in considering
whether it is appropriate that a duty of care should be imposed. Their
Lordships consider that question to be of an intensely pragmatic
character, well suited for gradual development but requiring most
careful analysis. It is one on which all common law jurisdictions can learn
much from each other, because, apart from exceptional cases, no
sensible distinction can be drawn in this respect between the various
countries and social conditions existing in them. It is incumbent on the
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courts in different jurisdictions to be sensitive to each other’s reactions;
but what they are all searching for in others, and each of them is striving
to achieve, is a careful analysis and weighing of the relevant competing
considerations.

It is in this spirit that a case such as the present has, in their Lordships’
opinion, to be approached. They recognise that the decision of the minister
is capable of being described as having been of a policy rather than an
operational character; but, if the function of the policy/operational
dichotomy is as they have already described it, the allegation of negligence
in the present case is not, they consider, of itself of such a character as to
render the case unsuitable for judicial decision. Be that as it may, there are
certain considerations which militate against the imposition of liability in a
case such as the present.

Their Lordships wish to refer in particular to certain matters which
they consider to be of importance. The first is that the only effect of a
negligent decision, such as is here alleged to have been made, is delay. This
is because the processes of judicial review are available to the aggrieved
party; and, assuming that the alleged error of law is so serious that it can
be properly described as negligent, the decision will assuredly be quashed
by a process which, in New Zealand as in the United Kingdom, will
normally be carried out with promptitude.

The second is that, in the nature of things, it is likely to be very rare
indeed that an error of law of this kind by a minister or other public
authority can properly be categorised as negligent. As is well known,
anybody, even a judge, can be capable of misconstruing a statute; and such
misconstruction, when it occurs, can be severely criticised without
attracting the epithet negligent’. Obviously, this simple fact points rather
to the extreme unlikelihood of a breach of duty being established in these
cases, a point to which their Lordships will return; but it is nevertheless a
relevant factor to be taken into account when considering whether liability
in negligence should properly be imposed.

The third is the danger of overkill. It is to be hoped that, as general
rule, imposition of liability in negligence will lead to a higher standard of
care in the performance of the relevant type of act; but sometimes not
only may this not be so, but the imposition of liability may even lead to
harmful consequences. In other words, the cure may be worse than the
disease. There are reasons for believing that this may be so in cases
where liability is imposed on local authorities whose building inspectors
have been negligent in relation to the inspection of foundations, as in the
Anns case itself, because there is a danger that the building inspectors of
some local authorities may react to that decision by simply increasing,
unnecessarily, the requisite depth of foundations, thereby imposing a
very substantial and unnecessary financial burden on members of the
community. A comparable danger may exist in such cases as the present,
because, once it became known that liability in negligence may be
imposed on the ground that a minister has misconstrued a statute and so
acted ultra vires, the cautious civil servant may go to extreme lengths in
ensuring that legal advice, or even the opinion of the court, is obtained
before decisions are taken, thereby leading to unnecessary delay in a
considerable number of cases.
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The issue of common law negligence and the exercise of statutory duties and
powers has recently been considered by the House of Lords in a number of
cases including Stovin v Wise” and the consolidated cases, X and Others
(Minors) v Bedfordshire County Council; M (a minor) v Newham London Borough

Fourth, it is very difficult to identify any particular case in which it can
properly be said that a minister is under a duty to seek legal advice. It
cannot, their Lordships consider, reasonably be said that a minister is
under a duty to seek legal advice in every case in which he is called on to
exercise a discretionary power conferred on him by legislation; and their
Lordships find it difficult to see how cases in which a duty to seek legal
advice should be imposed should be segregated from those in which it
should not. In any event, the officers of the relevant department will be
involved; the matter will be processed and presented to the minister for
decision in the usual way, and by this means his mind will be focused on
the relevant issue. Again, it is not to be forgotten that the minister, in
exercising his statutory discretion, is acting essentially as a guardian of the
public interest; in the present case, for example, he was acting under
legislation enacted not for the benefit of applicants for consent to share
issues but for the protection of the community as a whole. Furthermore,
he is, so far as their Lordships are aware, normally under no duty to
exercise his discretion within any particular time; and if, through a
mistaken construction of the statute, he acts ultra vires and delay thereby
occurs before he makes an intra vires decision, he will have in any event to
exercise his discretion anew and, if his discretion is then exercised in the
[claimant’s] favour, the effect of the delay will only be to postpone the
receipt by the [claimant] of a benefit which he had no absolute right to
receive.

Council and Others; E (a Minor) v Dorset County Council™

In the former, the House of Lords had to consider a claim against the
local highway authority for a failure to carry out works which may have
prevented a road traffic accident. The essential facts are in the extract from
the judgment of Lord Hoffman whose opinion was adopted by the majority of

the House:

(1) The accident

Late at night in December 1988, the [claimant], Mr Stovin, was riding his
motorcycle along Station Road, Wymondham. A car driven by the
defendant, Mrs Wise, emerged from a junction into his path. He was
unable to stop in time and there was a collision in which he suffered
serious injuries.

Judge Crawford QC found that Mrs Wise had not been keeping a
proper look out and was 70% to blame for the accident. He attributed the
other 30% of liability to the Norfolk County Council, which Mrs Wise had
joined as third party. The council was the local highway authority. The
judge found that it had known that the junction was dangerous and had
been negligent in not taking steps to make it safer.
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(2) The junction

The junction was certainly a hazard to traffic. Cemetery Road, along which
Mrs Wise had been driving, joined Station Road at an acute angle. A driver
who, like Mrs Wise, wanted to turn right, had to make a turn of about 150
degrees across traffic coming from her right. What made matters worse
was that the view to the right was obstructed by a bank of earth topped by
a fence. Mrs Wise could not see what was coming, apart from light thrown
forward by approaching headlights, until she had actually nosed out into
Station Road.

There had been accidents at the junction in 1976, 1982 and in March
1988, when someone coming out of Cemetery Road had collided with a
police car. Three accidents in 12 years was not, however, enough to give
the junction the status of a ‘cluster site” or accident black spot in the
council’s computerised records. That needed at least five personal injury
accidents within three years. It therefore did not merit special attention
under the council’s policy for dealing with hazardous stretches of road.
But, the Wymondham Road Safety Committee had taken up the matter
about a year before Mr Stovin’s accident. In December 1987, the
Committee approached British Rail, which owned the land upon which
stood the obstructing bank and fence. British Rail’s area civil engineer
wrote to Mr Longhurst, the council’s divisional surveyor, suggesting
that the junction should be realigned. Mr Longhurst was in charge of
road maintenance in South Norfolk. His traffic movement expert, Mr
Deller, whom he sent to inspect, thought that the best solution was to
remove the bank. Mr Longhurst accepted his advice and wrote to British
Rail, asking permission to do the work and offering to pay the cost.
Unfortunately, British Rail did not answer the letter and nothing was
done to follow it up. A month or two later, Mr Deller was transferred to
other work. By the time of Mr Stovin’s accident, nothing had happened.

(3) The trial

The question of law at the trial was whether the council, as highway
authority, owed a duty to users of the highway in respect of the safety of
the junction. At first, Mr Stovin relied primarily upon the council’s
statutory duty to maintain the highway (see s 41 of the Highways Act
1980). But the judge rejected this claim on the ground that the bank was
not part of the highway. This decision was affirmed by the Court of Appeal
and is not challenged before this House.

The alternative claim was that the council owed Mr Stovin a duty of
care at common law. The judge said that a ‘neighbour relationship” as
described by Lord Atkin in Donoghue v Stevenson existed because the
council, as highway authority, should have had users of the highway in
contemplation as affected by its operations and knew that the layout of the
junction was dangerous. He then went on to consider whether there was
‘proximity” between the highway authority and Mr Stovin. He took into
account that the kind of damage which should have been foreseen was
physical injury. He was not, therefore, troubled by any of the problems
about the duty of care in respect of economic loss which have so perplexed
the courts over the past few decades. The junction was in his view
exceptionally dangerous and the council through its officers actually knew
of the risk. In addition, the council was a public authority. He said, quoting
du Parcq L] in Kent v East Suffolk Rivers Catchment Board [1939] 4 All ER 174,
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p 184, that it owed a duty to the public to strike a ‘balance between the
rival claims of efficiency and thrift’. In this case, he said, there was no
question of choosing thrift because in his view a decision to improve the
junction had already been taken. Having found that the council owed Mr
Stovin a duty of care, the judge had no difficulty in finding that there had
been a breach. Mr Deller had said that he had not regarded the matter as
urgent. But the judge held that he had been mistaken. He was not told of
the accident with the police car in March 1988. The judge found that if he
had heard about it, he would have acted with greater dispatch. But for his
transfer to other duties, the work would have been implemented before
Mr Stovin’s accident. It was a breach of duty for the council not to have
done it.

(4) Acts and omissions

The judge made no express mention of the fact that the complaint against
the council was not about anything which it had done to make the
highway dangerous, but about its omission to make it safer. Omissions,
like economic loss, are notoriously a category of conduct in which Lord
Atkin’s generalisation in Donoghue v Stevenson offers limited help. In the
High Court of Australia in Hargrave v Goldman (1963) 110 CLR 40, pp 65-66,
Windeyer ] drew attention to the irony in Lord Atkin’s allusion ([1932] AC
562, p 580), in formulating his ‘neighbour’ test, to the parable of the Good
Samaritan:

The priest and the Levite, when they saw the wounded man by the
road, passed by on the other side. He obviously was a person whom they
had in contemplation and who was closely and directly affected by their
action. Yet, the common law does not require a man to act as the
Samaritan did.

A similar point was made by Lord Diplock in Home Office v Dorset
Yacht Co Ltd [1970] 2 All ER 294, p 325. There are sound reasons why
omissions require different treatment from positive conduct. It is one
thing for the law to say that a person who undertakes some activity shall
take reasonable care not to cause damage to others. It is another thing for
the law to require that a person who is doing nothing in particular shall
take steps to prevent another from suffering harm from the acts of third
parties (like Mrs Wise) or natural causes. One can put the matter in
political, moral or economic terms. In political terms it is less of an
invasion of an individual’s freedom for the law to require him to consider
the safety of others in his actions than to impose upon him a duty to
rescue or protect. A moral version of this point may be called the "Why
pick on me?” argument. A duty to prevent harm to others or to render
assistance to a person in danger or distress may apply to a large and
indeterminate class of people who happen to be able to do something.
Why should one be held liable rather than another? In economic terms,
the efficient allocation of resources usually requires an activity should
bear its own costs. If it benefits from being able to impose some of its
costs on other people (what economists call ‘externalities’), the market is
distorted because the activity appears cheaper than it really is. So, liability
to pay compensation for loss caused by negligent conduct acts as a
deterrent against increasing the cost of the activity to the community and
reduces externalities.

But there is no similar justification for requiring a person who is not
doing anything to spend money on behalf of someone else. Except in
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special cases (such as marine salvage), English law does not reward
someone who voluntarily confers a benefit on another. So, there must be
some special reason why he should have to put his hand in his pocket...

(5) ...
(6) Public authorities

The argument that the council had a positive duty to take action giving rise
to a claim for compensation in tort must...depend, as the judge and Court
of appeal recognised, upon the public nature of its powers, duties and
funding. The argument is that while it may be unreasonable to expect a
private landowner to spend money for the benefit of strangers who have
the right to cross his land, the very purpose of the existence of a public
authority like the council is to spend its resources on making the roads
convenient and safe. For that purpose, it has a large battery of powers in
the 1980 Act...

It is certainly true that some of the arguments against liability for
omissions do not apply to public bodies like a highway authority. There
is no “Why pick on me?” argument: as Kennedy L] said, the highway
authority alone had the financial and physical resources, as well as the
legal powers, to eliminate the hazard (see [1994] 3 All ER 467). But this
does not mean that the distinction between acts and omissions is
irrelevant to the duties of a public body or that there are not other
arguments, peculiar to public bodies, which may negative the existence
of a duty of care.

(11) Duties of a highway authority

I return to consider whether the council owed a duty of care which
required it to take steps to improve the junction. Since the only basis for
such a duty is the authority’s statutory powers, both specifically under s
79 of the 1980 Act and generally to carry out works of improvement
with the consent of British Rail, I will start by asking whether, in the light
of what the council knew or ought to have known about the junction, it
would have had a duty in public law to undertake the work. This
requires that it would have been irrational not to exercise its discretion
to do so. The trial judge did not address himself to this question. He
thought that it was sufficient, as he put it, ‘a decision had already been
taken to deal with the situation” in which ‘budgetary considerations
were not a restraint’.

The fact that Mr Longhurst and Mr Deller had agreed to do the work
does not show that it would have been unreasonable not to do it. That is
simply a non sequitur. The Court of Appeal seems to have reasoned that
the “decision” to do the work disposed of any question of policy or
discretion and left only the operational question of when the work
should have been done. But this too seems to me fallacious. The timing of
the work and the budgetary year in which the money is to be spent is
surely as much a matter of discretion as the decision in principle to do it.
And why should the council be in a worse position than if Mr Longhurst
had left Mr Deller’s report at the bottom of his in-tray and forgotten
about it? In that case, it is said, the council would have been in breach of
its duty in public law to give due consideration to the exercise of its
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powers. Perhaps it would, but that does not advance the case far enough.
It would still be necessary to say that if the council had considered the
matter, it would have been bound to decide to do the work. One comes
back, therefore, to the question of whether it would have been irrational
not to do it.

Furthermore, to say that a decision had been taken oversimplifies
the situation. Mr Longhurst had not committed himself to any particular
time within which the work would be done. There was, as Mr Deller said,
a ‘nil time scale involved’; he did not think it mattered whether the work
took one, two or three years. At the time when the letter to British Rail
was sent, the March 1988 accident with the police car had not yet
happened. Nor was it notified to Mr Longhurst or Mr Deller when it did.
The judge found that they would have displayed a greater sense of
urgency if they had known about it. But the judge made no finding that
the council should have had a system by which Mr Longhurst was
notified of every accident on the roads of South Norfolk. Such a system
would have been quite impractical. There were 3,500 personal injury
accidents in Norfolk every year and their particulars were simply entered
on a computer from which the accident studies section in Norwich
identified ‘cluster sites’ for special attention. No firm decision had been
taken on expenditure either. Mr Deller thought that the work would cost
less than £1000, in which case it would have come within Mr Longhurst’s
discretionary budget for small works. But he said he could not be sure of
the cost until he had consulted a design engineer: ‘it could be lots and lots
more’. This caution was justified by events. After Mr Stovin’s accident,
Mr Brian Meadows, who worked for the accident studies section
inspected the junction and said that the bank could not be regarded
within the budget for a low cost remedial scheme. In evidence in chief, he
was asked about the March 1988 accident:

Q: So far as you are concerned, what difference, if any, would the
significance of this accident have made in relation to priority given to
carrying out work at this site against the background of what had
happened with British Rail? A. In practical terms, it would have made no
difference at all to the priority within the accident remedial budget,
because our attention and resources would have been directed to those
many sites in the county which already had much higher accident
records.

There was no suggestion in cross-examination that this was an
unreasonable, let alone irrational, attitude to take.

It seems to me, therefore, that the question of whether anything
should be done about the junction was at all times firmly within the area of
the council’s discretion. As they were not therefore under a public law duty
to do the work, the first condition for the imposition of a duty of care was
not satisfied.

But even if it were, I do not think that the second condition would be
satisfied. Assuming that the highway authority ought, as a matter of public
law, to have done the work, I do not think there are any grounds upon
which it could be said that the public law duty should give rise to an
obligation to compensate persons who have suffered loss because it was
not performed. There is no question here of reliance on the council having
improved the junction. Everyone could see it was still the same. Mr Stovin
was not arbitrarily denied a benefit which was routinely provided to
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others. In respect of the junction, he was treated in exactly the same way as
any other road user. The foundation for the doctrine of general reliance is
missing in this case, because we are not concerned with provision of a
uniform identifiable benefit or service. Every hazardous junction,
intersection or stretch of road is different and requires a separate decision
as to whether anything should be done to improve it. It is not without
significance that the Canadian cases in which a duty of care has been held
to exist have all involved routine inspection and maintenance rather than
improvements.

I have mentioned earlier that maintenance of the highway was, until
1961, a striking example of a public duty which involved no obligation to
compensate a person who had suffered damage because of its breach.
The power in s 79, upon which the [claimant] principally relies to
generate a duty of care, was first enacted as s 4 of the Roads
Improvements Act 1925. It seems to me impossible to discern a
legislative intent that there should be a duty of care in respect of the use
of that power, giving rise to a liability to compensate persons injured by
a failure to use it, when there was at the time no such liability even for
breach of the statutory duty to maintain the highway.. In my view the
creation of a duty of care upon a highway authority, even on grounds of
irrationality in failing to exercise a power, would inevitably expose the
authority’s budgetary decisions to judicial inquiry. This would distort the
priorities of local authorities, which would be bound to play safe by
increasing spending on road improvements rather than risk enormous
liabilities for personal injury accidents. They will spend less on education
or social services. I think that it is important, before extending the duty
of care owed by public authorities, to consider the cost to the
community of the defensive measures which they are likely to take in
order to avoid liability. It would not be surprising if one of the
consequences of Anns’ case and the spate of cases that followed, was
that local council inspectors tended to insist upon stronger foundations
than were necessary. In a case like this, I do not think that the duty of
care can be used as a deterrent against low standards in improving the
road layout. Given the fact that the British road network antedates the
highway authorities themselves, the court is not in a position to say
what an appropriate standard of improvement would be. This must be a
matter for the discretion of the authority. On the other hand, denial of
liability does not leave the road user unprotected. Drivers of vehicles
must take the highway network as they find it. Everyone knows that
there are hazardous bends, intersections and junctions. It is primarily the
duty of drivers of vehicles to take due care. And if, as in the case of Mrs
Wise, they do not, there is compulsory insurance to provide
compensation to victims. There is no reason of policy or justice which
requires the highway authority to be an additional defendant. I would
therefore allow the appeal.

It is worth including here a brief extract from the dissenting speech of Lord
Nicholls of Birkenhead (with whom Lord Slynn agreed). He stated:
I turn to the crucial question: does a highway authority, aware of a danger,
owe to road users a common law duty to act as would a reasonable

authority in the circumstances, and hence be potentially liable in damages
if it fails to attain this standard?
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Built into this question are several features which, in combination,
seem to me to point to the conclusion that the existence of such a duty and
such a liability would be fair and reasonable. First, the subject matter is
physical injury, the existence of a source of danger exposes road users to a
risk of serious, even fatal, injury. Road users, especially those unfamiliar
with the stretch of road are vulnerable. They are dependent on highway
authorities fulfiling their statutory responsibilities. Secondly, the authority
knows of the danger. When an authority is aware of a danger it has
knowledge road users may not have. It is aware of a risk of which road
users may be ignorant. Thirdly, in the present case, had the authority
complied with its public law obligations the danger would have been
removed and the accident would not have happened. In such a case, the
authority can properly be regarded as responsible for the accident just as
much as if its employees had carried out roadworks carelessly and
thereby created a danger. There is no sensible distinction between an
authority’s liability for its workmen in the former instance and its liability
if, in breach of its public law obligations, office staff fail to do their jobs
properly and an avoidable road accident takes place in consequence.
Fourthly, this is an area where Parliament has recognised that public
authorities should be liable in damages for omissions as well as actions. In
1961, Parliament abrogated the old rule which exempted the inhabitants at
large and their successors from liability for non-repair of highways
(Highways (Miscellaneous Provisions) Act 1961). A highway authority is
liable in damages for failing to take reasonable care to keep the highway
safe. But no sound distinction can be drawn between dangers on the
highway itself, where the authority has a statutory duty to act, and other
dangers, where there is a statutory power but not a statutory duty. The
distinction would not correspond to the realities of road safety. On the
council’s argument, a highway authority would be liable if it carelessly
failed to remove a dead tree fallen onto the road, but not liable if it
carelessly failed to act after learning of a diseased overhanging tree liable
to fall at any moment. Such a legalistic distinction does not commend
itself. It would be at variance with ordinary persons’ expectations and
perceptions.

Fifthly, the purpose of the statutory powers is to protect road users by
enabling highway authorities to remove sources of danger, but public law
is unable to give an effective remedy if a road user is injured as a result of
an authority’s breach of its public law obligations. A concurrent common
law duty is needed to fill the gap.

Sixthly, a common law duty in the present case would not represent
an incursion into a wholly novel field. As already noted, an occupier owes
a duty to take positive action to protect his neighbours. Until subsumed in
legislation, an occupier also owed common law duties to safeguard those
who come onto his property, whether lawfully or unlawfully. Although a
highway authority does not occupy the highway, there is a certain
resemblance. A highway authority has, and alone has, the capacity to
remove what would otherwise be a source of physical danger to users of
property.

Seventhly, ...a common law duty would not impose on the authority
any more onerous obligation, so far as its behaviour is concerned, than its
public law obligations...

Finally, and critically, the consequence of a concurrent common law
duty would be that in the event of a breach the loss, so far as measurable
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in terms of money, would fall on the highway authority or, if insured, on
highway authorities generally. Sometimes, an injured road user, whether
driver or passenger or pedestrian, has a claim against an insured road
user. This is so in the present case. Then it may be debatable whether
there is anything to be gained, any social utility, in shifting the financial
loss from road users to a highway authority. But there can be no room for
doubt when the injured road user has no such claim. This may well
happen. Then it does seem eminently fair and reasonable that the loss
should fall on the highway authority and not the hapless road user. And, if
the existence of a duty of care in all cases, in the shape of a duty to act as a
reasonable authority has a salutary effect on tightening administrative
procedures and avoiding another needless road tragedy, this must be in
the public interest.

In my view, these factors, taken together, constitute special
circumstances of sufficient weight for the crucial question to be answered
Yes. There is here sufficient proximity...

Perhaps the crucial point here is that the damage inflicted was personal
injury damage and, in the light of the Human Rights Act, the view of the
majority may have to undergo a drastic change if the obligations under the
European Convention are to be complied with. Can the courts continue to
protect public bodies in this fashion for much longer?

The Bedfordshire cases concerned allegations relating to duties and
powers concerning the physical and educational welfare of children. The
House accepted the argument in all but one instance that the claims had been
rightly struck out as not disclosing a cause of action. The case is important
for the observations of Lord Browne-Wilkinson who gave the leading
judgment. He begins his judgment with an analysis of the general problems
in this area. He observed that there are four ways in which to bring a claim
for private law damages, namely, actions for breach of statutory duty without
more, actions based on careless performance of a statutory duty in the
absence of a common law action, actions based on a common law duty
arising from a statutory duty or power, and finally, misfeasance in a public
office. Leaving aside the latter as not relevant in the case, his Lordship
discussed each of the others. This is what he said in relation to the third type
of action:”’

In this category, the claim alleges either that a statutory duty gives rise to a
common law duty of care owed to the [claimant] by the defendant to do or
refrain from doing a particular act, or (more often) that in the course of
carrying out a statutory duty the defendant has brought about such a
relationship between himself and the [claimant] as to give rise to a duty of
care at common law. A further variant is a claim by the [claimant] that,
whether or not the authority is itself under a duty of care to the [claimant],
its servant in the course of performing the statutory function was under a

77 [1995] 3 All ER 353, pp 367-71.
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common law duty of care for breach of which the authority is vicariously
liable.

Mr Munby QGC, in his reply in the Newham case, invited your Lordships
to lay down the general principles applicable in determining the
circumstances in which the law would impose a common law duty of care
arising from the exercise of statutory powers or duties. I have no doubt
that, if possible, this would be most desirable. But I have found it quite
impossible either to detect such principle in the wide range of authorities
and academic writings to which we were referred or to devise any such
principle de novo. The truth of the matter is that statutory duties now exist
over such a wide range of diverse activities and take so many different
forms that no one principle is capable of being formulated applicable to all
cases. However, in my view, it is possible in considering the problems
raised by these particular appeals to identify certain points which are of
significance.

(1) Co-existence of Statutory duty and common law duty of care

It is clear that a common law duty of care may arise in the performance of
statutory functions. But a broad distinction has to be drawn between: (a)
cases in which it is alleged that the authority owes a duty of care in the
manner in which it exercises a statutory discretion; and (b) cases in which a
duty of care is alleged to arise from the manner in which the statutory
duty has been implemented in practice.

An example of (a) in the educational field would be a decision whether
or not to exercise a statutory discretion to close a school, being a decision
which necessarily involves the exercise of a discretion. An example of (b)
would be the actual running of a school pursuant to the statutory duties. In
such a latter case, a common law duty to take reasonable care for the
physical safety of the pupils will arise. The fact that the school is being run
pursuant to a statutory duty is not necessarily incompatible with a
common law duty of care arising from the proximate relationship between
a school and the pupils it has agreed to accept. The distinction is between
(a) taking care in exercising a statutory discretion whether or not to do an
act and (b) having decided to do that act, taking care in the manner in
which you do it.

(2) Discretion, Justiciability and the policy/operational test
(a) Discretion

Most statutes which impose a statutory duty on local authorities confer on
the authority a discretion as to the extent to which, and the methods by
which, such a statutory duty is to be performed. It is clear both in principle
and from the decided cases that the local authority cannot be liable in
damages for doing that which Parliament has authorised. Therefore, if the
decisions complained of fall within the ambit of such statutory discretion,
they cannot be actionable in common law. However, if the decision
complained of is so unreasonable that it falls outside the ambit of the
discretion conferred upon the local authority, there is no a priori reason for
excluding all common law liability.

That this is the law is established by the decision in the Dorset Yacht
case and by that part of the decision in Anns v Merton London Borough
[1977] 2 All ER 492; [1978] AC 728 which, so far as I am aware, has largely
escaped criticism in later decisions. In the Dorset Yacht case [1970] 2 All ER
294, p 301; [1970] AC 1004, p 1031, Lord Reid said:
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Where Parliament confers a discretion the position is not the same.
Then there may, and almost certainly will, be errors of judgment in
exercising such a discretion and Parliament cannot have intended that
members of the public should be entitled to sue in respect of such
errors. But there must come a stage when the discretion is exercised so
carelessly or unreasonably that there has been no real exercise of the
discretion which Parliament has conferred. The person purporting to
exercise his discretion has acted in abuse or excess of his power.
Parliament cannot be supposed to have granted immunity to persons
who do that.

(See, also, [1970] 2 All ER 294, p 306; [1970] AC 1004, p 1037, per Lord
Morris.)

Lord Diplock, as I have said, took a rather different line, making it a
condition precedent to any common law duty arising that the decision
impugned should be shown to be ultra vires in the public law sense. For
myself, I do not believe that it is either helpful or necessary to introduce
public law concepts as to the validity of a decision into the question of
liability at common law for negligence. In public law a decision can be ultra
vires for reasons other than Wednesbury unreasonableness (see Associated
Provincial Picture Houses Ltd v Wednesbury Corpn [1947] 2 All ER 680; [1948]
1 KB 223) (for example, breach of the rules of natural justice) which have
no relevance to the question of negligence. Moreover, it leads, in my
judgment mistakenly, to the contention that claims for damages for
negligence in the exercise of statutory powers should for procedural
purposes be classified as public law claims and, therefore, under O’Reilly v
Mackman [1982] 3 All ER 1124; [1983] 2 AC 237 should be brought in judicial
review proceedings: see Lonrho plc v Tebbit [1992] 4 All ER 280. However,
although I consider that the public law doctrine of ultra vires has, as such,
no role to play in the subject under discussion, the remarks of Lord
Diplock were plainly directed to the fact that the exercise of a statutory
discretion cannot be impugned unless it is so unreasonable that it falls
altogether outside the ambit of the statutory discretion. He said ([1970] 2
All ER 294, p 332; [1970] AC 1004, p 1068):

These considerations lead me to the conclusion that neither the
intentional release of a borstal trainee under supervision, nor the
unintended escape of a borstal trainee still under detention which
was the consequence of the application of a system of relaxed
control intentionally adopted by the Home Office as conducive to
the reformation of trainees, can have been intended by Parliament
to give rise to any cause of action on the part of any private citizen
unless the system adopted was so unrelated to any purpose of
reformation that no reasonable person could have reached a bona
fide conclusion that it was conducive to that purpose. Only then
would the decision to adopt it be ultra vires in public law.

Exactly the same approach was adopted by Lord Wilberforce in Anns v
Merton London Borough [1977] 2 All ER 492, p 501; [1978] AC 728, p 755,
when, speaking of the duty of a local authority which had in fact inspected
a building under construction, he said:

But this duty, heavily operational though it may be, is still a duty
arising under the statute. There may be a discretionary element in its
exercise, discretionary as to the time and manner of inspection, and the
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techniques to be used. A [claimant] complaining of negligence must
prove, the burden being on him, that action taken was not within the
limits of a discretion bona fide exercised, before he can begin to rely on
a common law duty of care.

It follows that, in seeking to establish that a local authority is liable at
common law for negligence in the exercise of a discretion conferred by
statute, the first requirement is to show that the decision was outside the
ambit of the discretion altogether: if it was not, a local authority cannot
itself be in breach of any duty of care owed to the [claimant].

In deciding whether or not this requirement is satisfied, the court
has to assess the relevant factors taken into account by the authority in
exercising the discretion. Since what are under consideration are
discretionary powers conferred on public bodies for public purposes, the
relevant factors will often include policy matters, for example social
policy, the allocation of finite financial resources between the different
calls made upon them or (as in the Dorset Yacht case) the balance
between pursuing desirable social aims as against the risk to the public
inherent in so doing. It is established that the courts cannot enter upon
the assessment of such ‘policy” matters. The difficulty is to identify in
any particular case whether or not the decision in question is a “policy’
decision.

(b) Justiciability and the policy /operational dichotomy

In English law, the first attempt to lay down the principles applicable in
deciding whether or not a decision was one of policy was made by Lord
Wilberforce in Anns v Merton London Borough [1977] 2 All ER 492, p 500;
[1978] AC 728, p 754:

Most, indeed probably all, statutes relating to public authorities or
public bodies contain in them a large area of policy. The courts call
this ‘discretion’, meaning that the decision is one for the authority or
body to make, and not for the courts. Many statutes also prescribe or
at least presuppose the practical execution of policy decisions: a
convenient description of this is to say that in addition to the area of
policy or discretion, there is an operational area. Although this
distinction between the policy area and the operational area is
convenient and illuminating, it is probably a distinction of degree;
many ‘operational” powers or duties have in them some element of
‘discretion’. It can safely be said that the more ‘operational” a power
or duty may be, the easier it is to superimpose on it a common duty
of care.

As Lord Wilberforce appreciated, this approach did not provide a hard and
fast test as to those matters which were open to the court’s decision. In
Rowling v Takaro Properties Ltd [1988] 1 All ER 163; [1988] AC 473, the Privy
Council reverted to the problem. In that case, the trial judge had found
difficulty in applying the policy/operational test, but having classified the
decision in question as being operational, took the view that as a result
there was a common law duty of care.

(His lordship quoted from the speech of Lord Keith set out above.)
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From these authorities, I understand the applicable principle to be as
follows. Where Parliament has conferred a statutory discretion on a
public authority, it is for that authority, not for the courts, to exercise
the discretion: nothing which the authority does within the ambit of
the discretion can be actionable at common law. If the decision
complained of falls outside the statutory discretion, it can (but not
necessarily will) give rise to common law liability. However, if the
factors relevant to the exercise of the discretion include matters of
policy, the court cannot adjudicate on such policy matters and
therefore cannot reach the conclusion that the decision was outside the
ambit of the statutory discretion. Therefore, a common law duty of
care in relation to the taking of decisions involving policy matters
cannot exist.

(3) If justiciable, the ordinary principles of negligence apply

If the [claimant’s] complaint alleges carelessness, not in the taking of a
discretionary decision to do some act, but in the practical manner in which
that act has been performed (for example, the running of a school), the
question whether or not there is a common law duty of care falls to be
decided by applying the usual principles, that is, those laid down in Caparo
Industries plc v Dickman [1990] 1 All ER 568, pp 573-74; [1990] 2 AC 605, pp
617-18. Was the damage to the [claimant] reasonably foreseeable? Was the
relationship between the [claimant] and the defendant sufficiently
proximate? Is it just and reasonable to impose a duty of care? See Rowling v
Takaro Properties Ltd and Hill v Chief Constable of West Yorkshire [1988] 2 All
ER 238; [1989] AC 53.

However, the question whether there is such a common law duty and
if so its ambit, must be profoundly influenced by the statutory framework
within which the acts complained of were done. The position is directly
analogous to that in which a tortious duty of care owed by A to C can arise
out of the performance by A of a contract between A and B. In Henderson v
Merrett Syndicates Ltd [1994] 3 All ER 506; [1994] 3 WLR 761, your
Lordships held that A (the managing agent) who had contracted with B
(the members’ agent) to render certain services for C (the names) came
under a duty of care to C in the performance of those services. It is clear
that any tortious duty of care owed to C in those circumstances could not
be inconsistent with the duty owed in contract by A to B. Similarly, in my
judgment, a common law duty of care cannot be imposed on a statutory
duty if the observance of such common law duty of care would be
inconsistent with, or have a tendency to discourage, the due performance
by the local authority of its statutory duties.

Having decided, albeit reluctantly,” that some of the allegations in the abuse
cases were justiciable, his Lordship proceeded to consider the direct liability
of the local authorities at common law:

I turn then to consider whether, in accordance with the ordinary principles
laid down in Caparo Industries v Dickman [1990] 1 All ER 568; [1990] 2 AC
605, the local authority in the Bedfordshire case owed a direct duty of care to
the [claimants]. The local authority accepts that they could foresee damage

78 [1995] 3 All ER 353, p 380.
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to the [claimants] if they carried out their statutory duties negligently and
that the relationship between the authority is sufficiently proximate. The
third requirement laid down in Caparo is that it must be just and
reasonable to impose a common law duty of care in all the circumstances.
It was submitted that this third requirement is only applicable in cases
where the [claimant’s] claim is for pure economic loss and that it does not
apply where, as in the child abuse cases, the claim is for physical damage.
I reject this submission: although Caparo and many other of the recent
cases were decisions where only pure economic loss was claimed, the
same basic principles apply to claims for physical damage and were
applied in, for example, Hill v Chief Constable of West Yorkshire [1988] 2 All
ER 238; [1989] AC 53.

Is it, then, just and reasonable to superimpose a common law duty
of care on the local authority in relation to the performance of its
statutory duties to protect children? In my judgment, it is not. Sir
Thomas Bingham took the view, with which I agree, that the public
policy consideration which has first claim on the loyalty of the law is that
wrongs should be remedied and that very potent counter-considerations
are required to override that policy (see [1994] 4 All ER 602, p 619; [1994]
2 WLR 554, p 572). However, in my judgment, there are such
considerations in this case.

First, in my judgment, a common law duty of care would cut across
the whole statutory system set up for the protection of children at risk. As
a result of the ministerial directions contained in the HMSO booklet
Working Together, the protection of such children is not the exclusive
territory of the local authority’s social services. The system is inter-
disciplinary, involving the participation of the police, educational bodies,
doctors and others. At all stages, the system involves joint discussions,
joint recommendations and joint decisions. The key organisation is the
child protection conference, a multi-disciplinary body which decides
whether to place the child on the child protection register. This procedure
by way of joint action takes place, not merely because it is good practice,
but because it is required by guidance having statutory force binding on
the local authority. The guidance is extremely detailed and extensive: the
current edition of Working Together runs to 126 pages. To introduce into
such a system a common law duty of care enforceable against only one of
the participant bodies would be manifestly unfair. To impose such liability
on all the participant bodies would lead to almost impossible problems of
disentangling as between the respective bodies the liability, both primary
and by way of contribution, of each for reaching a decision found to be
negligent.

Secondly, the task of the local authority and its servants in dealing
with children at risk is extraordinarily delicate. Legislation requires the
local authority to have regard not only to the physical well being of the
child but also to the advantages of not disrupting the child’s family
environment: see, for example, s 17 of the 1989 Act. In one of the child
abuse cases, the local authority is blamed for removing the child
precipitately: in the other, for failing to remove the children from their
mother. As the Report of the Inquiry into Child Abuse in Cleveland 1987 (Cm
412) (the Cleveland Report) said (p 244):

It is a delicate line to tread between taking action too soon and not
taking it soon enough. Social services whilst putting the needs of the
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child first must respect the rights of the parents; they also must work if
possible with the parents for the benefit of the children. These parents
themselves are often in need of help. Inevitably a degree of conflict
develops between those objectives.

Next if a liability in damages were to be imposed, it might well be that
local authorities would adopt a more cautious and defensive approach to
their duties. For example, as the Cleveland Report makes clear, on
occasions the speedy decision to remove the child is sometimes vital. If
the authority is to be made liable in damages for a negligent decision to
remove a child (such negligence lying in the failure properly first to
investigate the allegations), there would be a substantial temptation to
postpone making such a decision until further inquiries have been made
in the hope of getting more concrete facts. Not only would the child in
fact being abused be prejudiced by such delay: the increased workload
inherent in making such investigations would reduce the time available to
deal with other cases and other children.

The relationship between the social worker and the child’s parents is
frequently one of conflict, the parent wishing to retain the care of the
child, the social worker having to consider whether to remove it. This is
fertile ground in which to breed ill feeling and litigation, often hopeless,
the cost of which both in terms of money and human resources will be
diverted from the performance of the social service for which they were
provided. The spectre of vexatious and costly litigation is often urged as a
reason for not imposing a legal duty. But the circumstances surrounding
cases of child abuse make the risk a very high one which cannot be
ignored.

If there were no other remedy for maladministration of the
statutory system for the protection of children, it would provide
substantial argument for imposing a duty of care. But the statutory
complaints procedures contained in s 76 of the 1980 Act and the much
fuller procedures now available under the 1989 Act provide a means to
have grievances investigated, though not to recover compensation.
Further, it was submitted (and not controverted) that the local
authorities’” ombudsman would have power to investigate cases such as
these.

Finally, your Lordships” decision in Caparo v Dickman lays down that,
in deciding whether to develop novel categories of negligence the court
should proceed incrementally and by analogy with decided categories. We
were not referred to any category of case in which a duty of care has been
held to exist which is in any way analogous to the present cases. Here, for
the first time, the [claimants] are seeking to erect a common law duty of
care in relation to the administration of a statutory social welfare scheme.
Such a scheme is designed to protect weaker members of society
(children) from harm done to them by others. The scheme involves the
administrators in exercising discretions and powers which could not exist
in the private sector and which in many cases bring them into conflict with
those who, under the general law, are responsible for the child’s welfare.
To my mind, the nearest analogies are the cases where a common law
duty of care has been sought to be imposed upon the police (in seeking to
protect vulnerable members of society from wrongs done to them by
others) or statutory regulators of financial dealings who are seeking to
protect investors from dishonesty. In neither of those cases has it been
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thought appropriate to superimpose on the statutory regime a common
law duty of care giving rise to a claim in damages for failure to protect the
weak against the wrongdoer: see Hill v Chief Constable of West Yorkshire
and Yeun Kun Yeu v AG of Hong Kong [1987] 2 All ER 705; [1988] AC 175. In
the latter case, the Privy Council whilst not deciding the point said that
there was much force in the argument that if the regulators had been held
liable in that case the principles leading to such liability:

...would surely be equally applicable to a wide range of regulatory
bodies, not only in the financial field, but also, for example, to the
factory inspectorate and social workers, to name only a few. (See [1987]
2 AL ER 705, pp 717-16; [1988] AC 175, p 198.)

In my judgment, the courts should proceed with great care before holding
liable in negligence those who have been charged by Parliament with the
task of protecting society from the wrongdoing of others.

His Lordship made similar noises in relation to the Dorset Education cases
and concluded by saying;:

In my judgment, as in the child abuse cases, the courts should hesitate long
before imposing a common law duty of care in the exercise of
discretionary powers or duties conferred by Parliament for social welfare
purposes. The aim of the 1981 [Education] Act was to provide, for the
benefit of society as a whole, an administrative machinery to help one
disadvantaged section of society. The statute provides its own detailed
machinery for securing that the statutory purpose is performed. If, despite
the complex machinery for consultation and appeals contained in the Act,
the scheme fails to provide the benefit intended that is more appropriately
remedied by way of the ombudsman looking into the administrative
failure than by way of litigation.

His Lordship hesitates in this case to say explicitly whether any of the
challenged decisions fell within or without the policy area which is a pity. He
prefers to assume that the issues or at least some of them are justiciable, but
then dashes the claimants” hopes by denying a duty of care at common law
on the basis of the third prong of the duty test, that is, that it is not just and
reasonable to impose a duty. This was surely an ideal opportunity for the
House to clarify the policy/operational distinction with some concrete, real
life examples. The judge also plays the familiar alternative remedy card and
finishes in the child abuse cases by throwing in the incremental approach as
a final crushing blow to the claimants’ cases.

The alternative remedy approach used as one of the many reasons to
decide against the imposition of a duty was adopted in the case of Jones v
Department of Employment” where the claimant’s claim for benefit was refused
by an adjudication officer but was allowed on appeal. The claimant sued the
department for the alleged negligence of its adjudication officer. It was held
that no duty was owed. Glidewell L] observed:

79 [1988] 2 WLR 572.
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Having regard to the non-judicial nature of the adjudication officer’s
responsibilities, and in particular to the fact that the statutory framework
provides a right of appeal which, if a point of law arises, can eventually
bring the matter to this court, it is my view that the adjudication officer is
not under any common law duty of care. In other words, I agree with Mr.
Laws that his decision is not susceptible of challenge at common law unless
it be shown he is guilty of misfeasance.

Indeed, in my view, it is a general principle that, if a government
department or officer, charged with the making of decisions whether
certain payments should be made, is subject to a statutory right of
appeal against his decisions, he owes no duty of care in private law.
Misfeasance apart, he is only susceptible in public law to judicial review
or to the right of appeal provided by the statute under which he makes
his decision.

Similar sentiments were expressed by Slade ].%

In one of the regulatory cases in the financial services sector, Yeun Kun
Yeu, Lord Keith expressed the considerations which militated against the
imposition of a duty on the Commissioner of Deposit-taking Companies in
Hong Kong for failing to revoke the registration of a company which had
consequently been allowed to continue taking deposits. The allegation was
that the Commissioner knew or ought to have known that the company
was being run fraudulently. In denying a duty, his Lordship stated:

...the discretion given to the commissioner to register or deregister such
companies, so as to effectively confer or remove the right to do business
was also an important part of the protection afforded. No doubt, it was
reasonably foreseeable by the commissioner that, if an uncreditworthy
company were placed on or allowed to remain on the register, persons
who in the future deposit money with it would be at risk of losing that
money. But mere foreseeability of harm does not create a duty, and
future would-be depositors cannot be regarded as the only persons
whom the commissioner should properly have in contemplation. In
considering the question of removal from the register, the immediate and
probably disastrous effect on existing depositors would be a very
relevant factor. It might be a very delicate choice whether the best course
was to deregister a company forthwith or to allow it to continue in
business with some hope that, after appropriate measures by
management, its financial position would improve.

There has been a recent spate of cases brought against local authorities
concerning similar issues. In Barrett v Enfield London Borough Council, ® the
House of Lords considered the striking out of a claim by the claimant for
damages for psychiatric harm as a result of allegations of his being badly
treated by the council’s social services department in terms of fostering
arrangements and similar matters. In allowing the claimant’s appeal from the
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Court of Appeal’s decision that the claim was correctly struck out, Lord
Browne-Wilkinson stated:®

In my speech in X and Others v Bedfordshire CC [1995] 3 All ER 353, pp 372—
73, with which other members of the House agreed, I pointed out that,
unless it was possible to give a certain answer to the question whether the
[claimant’s] claim would succeed, the case was inappropriate for striking
out. I further said that in an area of the law which was uncertain and
developing (such as the circumstances in which a person can be held liable
in negligence for the exercise of a statutory duty or power) it is not
normally appropriate to strike out. In my judgment, it is of great
importance that such development should be on the basis of actual facts
found at trial not on hypothetical facts assumed (possibly wrongly) to be
true for the purpose of the strike out.

Lord Slynn explained® in the short extract below his reasons for allowing the
appeal:

Where a statutory power is given to a local authority and damage is
caused by what it does pursuant to that power, the ultimate question is
whether the particular issue is justiciable or whether the court should
accept that it has no role to play. The two tests (discretion and policy/
operational) to which I have referred are guides in deciding that
question. The greater the element of policy involved, the wider the area
of discretion accorded, the more likely it is that the matter is not
justiciable so that no action in negligence can be brought. But the passage
I have cited was, as I read it, obiter, since Lord Reid made it clear that the
case did not concern such a claim, but rather was a claim that Borstal
officers had been negligent when they had disobeyed orders given to
them. Moreover, I share Lord Browne-Wilkinson’s reluctance to
introduce the concepts of administrative law into the law of negligence,
as Lord Diplock appears to have done. But in any case I do not read what
either Lord Reid or Lord Wilberforce in Anns’ case (and in particular Lord
Reid) said as to the need to show that there has been an abuse of power
before a claim can be brought in negligence in the exercise of a statutory
discretion as meaning that an action can never be brought in negligence
where an act has been done pursuant to the exercise of the discretion. A
claim of negligence in the taking of a decision to exercise a statutory
power is likely to be barred, unless it is wholly unreasonable so as not to
be a real exercise of the discretion, or if it involves the making of a policy
decision involving the balancing of different public interests; acts done
pursuant to the lawful exercise of discretion can, however, in my view be
subject to a duty of care, even if some element of discretion is involved.
Thus, accepting that a decision to take a child into care pursuant to a
statutory power is not justiciable, it does not in my view follow that,
having taken a child into care, an authority cannot be liable for what it or
its employees do in relation to the child without it being shown that they
have acted in excess of power. It may amount to an excess of power, but
that is not in my opinion the test to be adopted: the test is whether the

82 1999] 3 All ER 193, p 197.
83  Ibid, pp 211-13.
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conditions in Caparo Industries plc v Dickman [1990] 1 All ER 568 have been
satisfied...

In the present case, the allegations...are largely directed to the way in
which the powers of the local authority were exercised. It is arguable (and
that is all we are concerned with in this case at this stage) that if some of
the allegations are made out, a duty of care was owed and was broken.
Others involve the exercise of a discretion which the court may consider to
be not justiciable—for example, whether it was right to arrange adoption
at all, though the question of whether adoption was ever considered and if
not, why not, may be a matter for investigation in a claim of negligence. I
do not think it right in this case to go through each allegation in detail to
assess the chance of its being justiciable. The claim is of an on-going failure
of duty and must be seen as a whole. I do not think that it is the right
approach to look only at each detailed allegation and to ask whether that
in itself could have caused the injury. That must be done but it is
appropriate also to consider whether the cumulative effect of the
allegations, if true, could have caused the injury.

Nor do I accept that because the court should be slow to hold that a
child can sue its parents for negligent decisions in its upbringing that the
same should apply necessarily to all acts of a local authority. The latter
has to take decisions which parents never or rarely have to take (for
example, as to adoption or as to an appropriate foster parent or
institution). In any case, in respect of some matters, parents do have an
actionable duty of care.

On the basis that X and Others (Minors) v Bedfordshire CC does not
conclude the present case, in my view, it is arguable that at least in respect
of some matters alleged both individually and cumulatively a duty of care
was owed and broken.

The merits of the case approach was taken by the Court of Appeal in the case
of Phelps v Hillingdon London Borough Council® in which it was held, after a
trial of the issues, that a local authority was not vicariously liable for the
failure by its educational psychologist to diagnose the claimant’s dyslexia as
there was no assumption of responsibility by the employee. Further, the
House of Lords has recently decided® that the claim for damages for
psychiatric illness by parents of children abused by a child placed with them
for fostering should not have been struck out without a consideration of the
merits.

The more recent case law, therefore, seems to indicate that certainly in
relation to claims against public authorities courts must resist the temptation
to impose a blanket immunity in favour of the defendant authority and that a
claimant is at least entitled to have the merits of her case tried, unless it is
absolutely certain that there is no arguable case for a duty of care.

84 [1999] 1 All ER 421.

85 W v Essex CC [2000] 2 All ER 237. The claims of the children of the family themselves
for damages resulting from the abuse by the foster child were allowed to proceed by
the Court of Appeal [1998] 3 All ER 111.
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CHAPTER 3

BREACH OF DUTY

INTRODUCTION

The second element which a claimant must establish in a negligence action is
that the defendant was in breach of duty. It is often the most difficult element
to satisfy and in the majority of cases, made up primarily of road traffic
accidents and work related injuries, it is the singularly most contentious
issue. In these types of cases, the duty issue is rarely a problem, as the case
will normally fall within one of the established categories of duty situation.
Most of the trial judge’s deliberations will be taken up with this breach issue.
Even if the claimant can show that the situation is one in which a notional
duty is owed to her and in addition that the defendant’s conduct caused her
harm, she will fail unless she can establish on the balance of probabilities
that the defendant’s conduct fell below the standard set by the law. There are
two issues involved here:

(1) what is the standard of care required of the defendant in law;
(2) has this defendant fallen below the standard demanded of him?

This latter question is often described as being one of fact, but this may
disguise the fact that a judge in deciding whether the defendant’s conduct
had the character of negligence, may be making inferences from what are
called the primary facts. For example, in a road accident the judge is required
to find the facts surrounding the incident from the witnesses. What were the
weather conditions, was the road well lit if the accident took place at night,
what was the speed of the defendant’s vehicle? These are the primary facts,
but, in deciding from these as to whether the defendant’s driving amounted
to fault, the judge will often be making a value judgment. In a sense, such a
decision is properly regarded as one of mixed fact and law. In nearly all civil
trials these days, the judge sits without a jury and is therefore the arbiter of
both fact and law. This makes it extremely difficult at times to ascertain
whether the judge is dealing with a matter of law or fact, as the distinction
becomes blurred. This can be crucial when it comes to the issue of an appeal.
Rarely will the appeal courts interfere with the trial judge’s view of the facts
on the basis that it is her task to evaluate the strength of the evidence by
seeing the witnesses in the court room being cross-examined. However,
inferences from the primary facts may well be treated almost like statements
about the law and be challengeable on appeal. There is also an important
point about the precedent value of decisions made on the breach issue. As the
actual decision may depend on the facts, the value of any particular decision

91



Sourcebook on Torts: Chapter 3

is likely to be minimal. The endless citing of cases decided on the breach
point is not to be encouraged, rather the cases that follow may be seen as
containing guiding factors only. A further word of warning is needed: the
courts often use the word duty in the context of breach when they are
concerned whether a defendant was required by the appropriate standard of
care to do a specific thing, for example, a judge might suggest that the
defendant was under a duty to sound his car horn when approaching a
dangerous junction. In this context, the word is being used to signify that this
is something that the reasonable person would have done in these
circumstances.

STANDARD OF CARE

The standard of care is based on what the reasonable person would or would
not do in the particular circumstances. The starting point for any discussion
is traditionally the brief statement of Alderson B in Blyth v Birmingham
Waterworks Co:*

Negligence is the omission to do something which a reasonable man,
guided upon those considerations which ordinarily regulate the conduct of
human affairs, would do, or doing something which a prudent and
reasonable man would not do.

The reasonable man is clearly an abstraction designed, some would argue, to
enable a judge to hide his subjective view, which it must be, behind a cloak of
objectivity and thus appear impartial towards the parties to the case.

One of the leading statements on the reasonable man is that of Lord
Macmillan in Glasgow Corporation v Muir:*

My Lords, the degree of care for the safety of others which the law
requires human beings to observe in the conduct of their affairs varies
according to the circumstances. There is no absolute standard, but it may
be said generally that the degree of care required varies directly with the
risk involved. Those who engage in operations inherently dangerous must
take precautions which are not required of persons engaged in the
ordinary routine of daily life. It is, no doubt, true that in every act which an
individual performs there is present potentiality of injury to others. All
things are possible, and, indeed, it has become proverbial that the
unexpected always happens, but, while the precept alterum non laudere
requires us to abstain from intentionally injuring others, it does not impose
liability for every injury which our conduct may occasion. In Scotland, at
any rate, it has never been a maxim of the law that a man acts at his peril.
Legal liability is limited to those consequences of our acts which a
reasonable man of ordinary intelligence and experience so acting would

—_

(1856) 11 Exch 781, p 784.
2 [1943] AC 448, p 456.
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have in contemplation. ‘The duty to take care’, as I essayed to formulate it
in Bourhill v Young® ‘is the duty to avoid doing or omitting to do anything
the doing or omitting to do which may have as its reasonable and
probable consequence injury to others, and the duty is owed to those to
whom injury may reasonably and probably be anticipated if the duty is
not observed’. This, in my opinion, expresses the law of Scotland and I
apprehend that it is also the law of England. The standard of foresight of
the reasonable man is, in one sense, an impersonal test. It eliminates the
personal equation and is independent of the idiosyncrasies of the particular
person whose conduct is in question. Some persons are by nature unduly
timorous and imagine every path beset with lions. Others, of more robust
temperament, fail to foresee or nonchalantly disregard even the most
obvious dangers. The reasonable man is presumed to be free both from
over-apprehension and from over-confidence, but there is a sense in which
the standard of care of the reasonable man involves in its application a
subjective element. It is still left to the judge to decide what, in the
circumstances of the particular case, the reasonable man would have had in
contemplation, and what, accordingly, the party sought to be made liable
ought to have foreseen. Here, there is room for diversity of view, as,
indeed, is well illustrated in the present case. What to one judge may seem
far fetched may seem to another both natural and probable.

This quotation encapsulates the search for objectivity, the desire to establish a
single objective standard of conduct. There is, of course, a warning in the
final three sentences, reinforcing the point made earlier that a judge must
make inferences from the primary facts which may well reflect his personal
view of what the reasonable person would have done or not done in the
particular circumstances. The theory is that there is one single standard, but
practice may suggest otherwise, as we shall see. The standard in any
particular field of activity may be affected by policy considerations. For
example, in road traffic cases there is a tendency for the courts to treat the
slightest momentary lapse of attention by a driver as negligence. The reasons
for this come out in the case extracted below, Nettleship v Weston.* In this case,
the Court of Appeal held that a learner driver owed the same duty as the
competent and experienced driver. On the issue of varying standards, Megaw
L] stated:

As I see it, if this doctrine of varying standards were to be accepted as a
part of the law on these facts, it could not logically be confined to the duty
of care owed by learner-drivers. There is no reason in logic, why it should
not operate in a much wider sphere. The disadvantages of the resulting
unpredictability, uncertainty and, indeed, impossibility of arriving at fair
and consistent decisions outweigh the advantages. The certainty of a
general standard is preferable to the vagaries of a fluctuating standard.

As a first example of what is involved, consider the converse case: the
standard of care (including skill) owed not by the driver to the passenger,
but by the passenger-instructor to the learner-driver. Surely the same

3 [1943] AC 92, p 104.
4 [1971] 3 All ER 581.
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principle of varying standards, if it is a good principle, must also be
available to the passenger, if he is sued by the driver for alleged breach of
the duty of care in supervising the learner-driver. On this doctrine, the
standard of care, or skill, owed by the instructor, vis a vis the driver, may
vary according to the knowledge which the learner-driver had, at some
moment time, as to the skill and experience of the particular instructor.
Indeed, if logic is to prevail, it would not necessarily be the knowledge of
the driver which would be the criterion. It would be the expectation which
the driver reasonably entertained of the instructor’s skill and experience, if
that reasonable expectation were greater than the actuality. Thus, if the
learner-driver knew that the instructor had never tried his hand previously
even at amateur instructing, or if, as may be the present case, the driver
knew that the instructor’s experience was confined to two cases of
amateur instructing some years previously, there would, under this
doctrine, surely be a lower standard than if the driver knew that the
instructor was professional or that he had substantial experience in the
recent past. But what the standard would be, and how it would or should
be assessed, I know not. For one has cut oneself adrift from the standard
of the competent and experienced instructor, which up to now the law has
required without regard to the particular personal skill, experience,
physical characteristics or temperament of the individual instructor, and
without regard to a third party’s knowledge or assessment of those
qualities or characteristics.

Again, when one considers the requisite standard of care of the
learner-driver, if this doctrine were to apply, would not logic irresistibly
demand that there should be something more than a mere, single,
conventional standard, applicable to anyone who falls into the category of
learner driver, that is, of anyone who has not yet qualified for (or perhaps
obtained) a full licence? That standard itself would necessarily vary over a
wide range, not merely with the actual progress of the learner, but also
with the passenger’s knowledge of that progress; or, rather, if the
passenger has in fact over-estimated the driver’s progress, it would vary
with the passenger’s reasonable assessment of the progress at the relevant
time. The relevant time would not necessarily be the moment of the
accident.

Lord Denning observed in the same case:

Mrs Weston is clearly liable for the damage to the lamppost. In the civil law
if a driver goes off the road on to the pavement and injures a pedestrian,
or damages property, he is prima facie liable. Likewise, if he goes on to the
wrong side of the road. It is no answer for him to say: ‘I was a learner
driver under instruction. I was doing my best and could not help it.” The
civil law permits no such excuse. It requires of him the same standard as of
any other driver. ‘It eliminates the personal equation and is independent of
the idiosyncrasies of the particular person whose conduct is in question”:
see Glasgow Corp v Muir? per Lord Macmillan. The learner driver may be
doing his best, but his incompetent best is not good enough. He must
drive in as good a manner as a driver of skill, experience and care, who is
sound in wind and limb, who makes no errors of judgment, has good

5 [1943] 2 All ER 44, p 48; [1943] AC 448, p 457.
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eyesight and hearing, and is free from any infirmity: see Richley v Faull®
and Watson v Thomas S Whitney & Co Ltd.”

The high standard thus imposed by the judges is, I believe, largely the
result of the policy of the Road Traffic Acts. Parliament requires every
driver to be insured against third party risks. The reason is so that a person
injured by a motor-car should not be left to bear the loss on his own, but
should be compensated out of the insurance fund. The fund is better able
to bear it than he can. But the injured person is only able to recover if the
driver is liable in law. So, the judges see to it that he is liable, unless he can
prove care and skill of a high standard: see The Merchant Prince® and
Henderson v Henry E Jenkins & Sons Ltd® Thus, we are, in this branch of the
law, moving away from the concept: ‘No liability without fault.” We are
beginning to apply the test: ‘On whom should the risk fall?” Morally, the
learner driver is not at fault; but legally, she is liable to be because she is
insured and the risk should fall on her.

Not all judges would express this point quite in the overt way that Lord
Denning did above, but nonetheless it does seem to be the case that in
relation to accidents involving vehicles on the public roads that the courts are
more willing to attribute fault to the driver. Legal liability in many instances
is being divorced from any moral responsibility, as Megaw L] confirms later
in his judgment in Nettleship:

It is not a valid argument against such a principle that it attributes tortious
liability to one who may not be morally blameworthy. For tortious liability
has in many cases ceased to be based on moral blameworthiness.

We can see similar considerations being applied in Roberts v Ramsbottom™
where a driver had suffered a stroke shortly before going out in his car and
this had impaired his ability to judge speed and distance. It was held that
he was nonetheless liable. Towards the end of his judgment, Neill ]
commented:

I therefore consider that the defendant is liable in law for his driving when
he collided with the Triumph car in Bolton Road. I also consider that the
[claimants] would be entitled to succeed, if necessary, on the alternative
ground put forward, that is, that the defendant continued to drive when he
was unfit to do so and when he should have been aware of his unfitness,.
He was aware that he had been feeling queer and had hit the van. Owing
to his mental state, he was unable to appreciate that he should have
stopped. As I have said, and I repeat, the defendant was in no way morally
to blame, but this is irrelevant to the question of legal liability in this case.
An impairment of judgment does not provide a defence. I consider that the
defendant was in law guilty of negligence in continuing to drive because he

[1965] 3 All ER109; [[1965] 1 WLR 1454.
[1966] 1 All ER 122; [1966] 1 WLR 57.
[1892] P 179; [1891-94] All ER Rep 396.
[1969] 3 All ER 756; [1970] AC 282.
0 [1980] 1 All ER 7; cf Mansfield v Weetabix [1998] 1 WLR 1263.
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was aware of his disabling symptoms and of his first collision even though
he was not able to appreciate their proper significance.

At first instance, the judge in Marshall v Osmond' took the view that a
policeman in hot pursuit of a criminal driving a vehicle did not owe the
criminal the same duty of care which he would owe to a lawful and innocent
user of the highway. In the Court of Appeal, Sir John Donaldson MR said:'?

I think that the duty owed by a police driver to the suspect is, as Mr
Spokes, on behalf of the [claimant], has contended, the same duty as that
owed to anyone else, namely to exercise such care and skill as is
reasonable in all the circumstances. The vital words in that proposition of
law are ‘in all the circumstances’, and of course one of the circumstances
was that the [claimant] bore all the appearance of having been somebody
engaged in a criminal activity for which there was a power of arrest... As
I see it, what happened was that this police officer pursued a line in
steering his car which would, in the ordinary course of events, have led
to his ending up sufficiently far away from the Cortina to clear its open
door. He was driving on a gravelly surface, at night, in what were no
doubt stressful circumstances. There is no doubt that he made an error of
judgment because, in the absence of an error of judgment, there would
have been no contact between the cars. But I am far from satisfied on the
evidence that the police officer was negligent. It follows that I would
dismiss this appeal.

The other two judges agreed with the Master of the Rolls. The road traffic
cases are to be contrasted with the attitude of the courts towards finding
professional persons liable for breach of duty, particularly, but not
exclusively, the medical profession.

FACTORS TAKEN INTO ACCOUNT

We shall now consider the factors that the courts have developed in trying to
decide the issue as to whether the defendant has fallen below the requisite
standard. The test is reasonable care in all the circumstances, as we have
already seen. The factors set out below are to be considered as guidelines to
enable the courts decide the fault issue. The difficulty is to know what weight
to give to any one factor in any given case, a delicate balancing to be achieved
by the judge. In assessing whether the reasonable person would have done or
omitted to do something to avoid foreseeable harm to the claimant, the courts
consider the magnitude of the harm, the seriousness of the injury should the
risk materialise, the cost and practicability of the precautions needed to
eliminate the risk and the social utility of the defendant’s activity. These are
considered below.

11 [1982] 3 WLR 120, p 124.
12 [1983] 3 WLR 13, p 15.
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Magnitude of the risk

The harm suffered by the claimant must be foreseeable. If it is not the
defendant is not liable. Nor is the defendant liable if the risk is foreseeable
but the risk of damage is small. The more likely it is that a risk will
materialise, the less the defendant is entitled to ignore the risk. It has to be
borne in mind that nearly every activity involves an element of risk. The
magnitude of the risk was discussed by the House of Lords in Bolton v
Stone.” The claimant was struck by a cricket ball outside her home, the ball
having been hit out of the cricket ground. The House decided against her.

Lord Oaksey stated:

Lord Reid’s judgment contains a fuller discussion and a large extract is set

My Lords, I have come to the conclusion in this difficult case that the
decision of Oliver ] ought to be restored. Cricket has been played for about
90 years on the ground in question and no ball has been proved to have
struck anyone on the highways near the ground until the respondent was
struck, nor has there been any complaint to the appellants. In such
circumstances, was it the duty of the appellants, who are the committee of
the club, to take some special precautions other than those they did take to
prevent such an accident as happened? The standard of care in the law of
negligence is the standard of an ordinary careful man, but, in my opinion,
an ordinarily careful man does not take precautions against every
foreseeable risk. He can, of course, foresee the possibility of many risks,
but life would be almost impossible if he were to attempt to take
precautions against every risk which he can foresee. He takes precautions
against risks which are reasonably likely to happen. Many foreseeable
risks are extremely unlikely to happen and cannot be guarded against
except by almost complete isolation. The ordinarily prudent owner of a
dog does not keep his dog always on a lead on a country highway for fear
it may cause injury to a passing motor cyclist, nor does the ordinarily
prudent pedestrian avoid the use of the highway for fear of skidding
motor cars. It may well be that after this accident the ordinarily prudent
committeesman of a similar cricket ground would take some further
precaution, but that is not to say that he would have taken a similar
precaution before the accident.

out below:

My Lords, it was readily foreseeable that an accident such as befell the
respondent might possibly occur during one of the appellants” cricket
matches. Balls had been driven into the public road from time to time,
and it was obvious that if a person happened to be where a ball fell that a
person would receive injuries which might or might not be serious. On
the other hand, it was plain that the chance of that happening was small.
The exact number of times a ball has been driven into the road is not
known, but it is not proved that this has happened more than about six
times in 30 years. If I assume that it has happened on average once in
three seasons I shall be doing no injustice to the respondent’s case. There

13

[1951] T All ER 1078.
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then has to be considered the chance of a person being hit by a ball
falling in the road. The road appears to be an ordinary side road giving
access to a number of private houses, and there is no evidence to suggest
that the traffic on this road is other than one might expect on such a road.
On the whole of that part of the road where a ball could fall, there would
often be nobody and seldom any great number of people. It follows that
the chance of a person ever being struck even in a long period of years
was very small.

This case, therefore, raises sharply the question what is the nature and
extent of the duty of a person who promotes on his land operations which
may cause damage to persons on an adjoining highway. Is it that he must
not carry out or permit an operation which he knows or ought to know
clearly can cause such damage, however improbable that result may be, or
is it that he is only bound to take into account the possibility of such
damage if such damage is a likely or probable consequence of what he
does or permits, or if the risk of damage is such that a reasonable man,
careful of the safety of his neighbour, would regard the risk as material? I
do not know of any case where this question has had to be decided or
even where it has been fully discussed. Of course, there are many cases in
which somewhat similar questions have arisen, but, generally speaking, if
injury to another person from the defendant’s acts is reasonably
foreseeable the chance that the injury will result is substantial and it does
not matter in which way the duty is stated. In such cases I do not think that
much assistance is to be got from analysing the language which a judge
has used. More assistance is to be got from cases where judges have clearly
chosen their language with care in setting out a principle, but even so,
statements of the law must be read in the light of the facts of the particular
case. Nevertheless, making all allowances for this, I do find at least a
tendency to base duty rather on the likelihood of damage to others than
on its foreseeability alone.

...I think that reasonable men do, in fact, take into account the degree
of risk and do not act on a bare possibility as they would if the risk were
more substantial...

Counsel for the respondent in the present case had to put his case so
high as to say that, at least as soon as one ball had been driven into the
road in the ordinary course of a match, the appellants could and should
have realised that that might happen again, and that, if it did, someone
might be injured, and that that was enough to put on the appellants a
duty to take steps to prevent such an occurrence. If the true test is
foreseeability alone, I think that must be so. Once a ball has been driven
on to a road without there being anything extraordinary to account for
the fact, there is clearly a risk that another will follow and if it does there
is clearly a chance, small though it may be, that somebody may be
injured. On the theory that it is foreseeability alone that matters, it
would be irrelevant to consider how often a ball might be expected to
land in the road and it would not matter whether the road was the
busiest street or the quietest country lane. The only difference between
these cases is the degree of risk. It would take a great deal to make me
believe that the law has departed so far from the standards which guide
ordinary careful people in ordinary life. In the crowded conditions of
modern life, even the most careful person cannot avoid creating some
risks and accepting others. What a man must not do, and what a careful
man tries not to do, is to create a risk which is substantial. Of course,
there are numerous cases where special circumstances require that a
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higher standard shall be observed and where that is recognised by the
law, but I do not think that this case comes within any such special
category... In my judgment, the test to be applied here is whether the
risk of damage to a person on the road was so small that a reasonable
man in the position of the appellants, considering the matter from the
point of view of safety, would have thought it right to refrain from
taking steps to prevent the danger. In considering that matter, I think
that it would be right to take into account, not only how remote is the
chance that person might be struck, but also how serious the
consequences are likely to be if a person is struck, but I do not think it
would be right to take into account the difficulty of remedial measures.
If cricket cannot be played on a ground without creating a substantial
risk, then it should not be played there at all. I think that this is in
substance the test which Oliver ] applied in this case. He considered
whether the appellants” ground was large enough to be safe for all
practical purposes and held that it was. This is a question, not of law, but
of fact and degree. It is not an easy question, and it is one on which
opinions may differ. I can only say that, having given the whole matter
repeated and anxious consideration, I find myself unable to decide this
question in favour of the respondent. I think, however, that this case is
not far from the borderline. If this appeal is allowed, that does not, in
my judgment, mean that in every case where cricket has been played on
a ground for a number of years without accident or complaint those
who organise matches there are safe to go on in reliance on past
immunity. I would have reached a different conclusion if I had thought
that the risk here had been other than extremely small because I do not
think that a reasonable man, considering the matter from the point of
view of safety, would or should disregard any risk unless it is extremely
small.

The case was considered by the Privy Council in Wagon Mound (No 2)* by
Lord Reid once again. After stating the principle applied in Bolfon v Stone, he
continued:

It does not follow that, no matter what the circumstances may be, it is
justifiable to neglect a risk of such a small magnitude. A reasonable man
would only neglect such a risk if he had some valid reason for doing so: for
example, that it would involve considerable expense to eliminate the risk.
He would weigh the risk against the difficulty of eliminating it. If the
activity which caused the injury to Miss Stone had been an unlawful
activity, there can be little doubt but that Bolton v Stone...would have been
decided differently. In their Lordships’ judgment, Bolton v Stone did not
alter the general principle that a person must be regarded as negligent if he
does not take steps to eliminate a risk which he knows or ought to know is
a real risk and not a mere possibility which would never influence the
mind of the reasonable man. What that decision did was to recognise and
give effect to the qualification that it is justifiable not to take steps to
eliminate a real risk if it is small and if the circumstances are such that a

14 [1966] 2 All ER 709, p 717.
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reasonable man, careful of the safety of his neighbour, would think it right
to neglect it.

In the present case, there was no justification whatever for discharging
the oil into Sydney harbour. Not only was it an offence to do so, but it also
involved considerable loss financially. If the ship’s engineer had thought
about the matter, there could have been no question of balancing the
advantages and disadvantages. From every point of view, it was both his
duty and his interest to stop the discharge immediately.

It follows that, in their Lordships’ view, the only question is whether a
reasonable man having the knowledge and experience to be expected of
the chief engineer of the Wagon Mound would have known that there was
real risk of the oil on the water catching fire in some way: if it did, serious
damage to ships or other property was not only foreseeable but very
likely. Their Lordships do not dissent from the view of the trial judge that
the possibilities of damage' ‘must be significant enough in a practical sense
to require a reasonable man to guard against them’, but they think he may
have misdirected himself in saying:'®

...there does seem to be a real practical difficulty, assuming that some
risk of fire damage was foreseeable, but not a high one, in making a
factual judgment as to whether this risk was sufficient to attract liability
if damage should occur.

In this difficult chapter of the law, decisions are not infrequently taken to
apply to circumstances far removed from the facts which give rise to
them, and it would seem that here too much reliance has been placed on
some observations in Bolton v Stone and similar observations in other
cases.

In their Lordships’ view, a properly qualified and alert engineer would
have realised there was real risk here, and they do not understand Walsh J,
to deny that, if a real risk can properly be described as remote, it must then
be held to be not reasonably foreseeable. That is a possible interpretation
of some of the authorities; but this is still an open question and, on
principle, their Lordships cannot accept this view. If the risk is one which
would occur to the mind of a reasonable man in the position of the
defendant’s servant and which he would not brush aside as far fetched,
and if the criterion is to be what that reasonable man would have done in
the circumstances, then surely he would not neglect such a risk if action to
eliminate it presented no difficulty, involved no disadvantage and required
no expense.

In the present case, the evidence shows that the discharge of so much
oil on to the water must have taken a considerable time, and a vigilant
ship’s engineer would have noticed the discharge at an early stage. The
findings show that he ought to have known that it is possible to ignite this
kind of oil on water, and that the ship’s engineer ought to have known that
this had in fact happened before. The most that can be said to justify
inaction is that he would have known that this could only happen in very
exceptional circumstances; but this does not mean that a reasonable man
would dismiss such risk from his mind and do nothing when it was so easy
to prevent it. If it is clear that the reasonable man would have realised or
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foreseen and prevented the risk, then it must follow that the appellants are
liable in damages. The learned judge found this a difficult case: he said that
this matter is'” ‘one on which different minds would come to different
conclusions’. Taking a rather different view of the law from that of the
learned judge, their Lordships must hold that the respondents are entitled
to succeed on this issue.

Other cases to be contrasted with Bolton v Stone are Miller v Jackson'® and
Hilder v Associated Portland Cement Manufacturers Ltd" In the former, the case
was brought in nuisance as well as negligence. The majority of the Court of
Appeal held that the cricket club was negligent because that case, ‘so far from
being one incident of an unprecedented nature about which complaint is
being made, this is a series of incidents, or perhaps a continuing failure to
prevent incidents from happening, coupled with the certainty that they are
going to happen again. The risk of injury to persons and property is so great
that on each occasion when a ball comes over the fence and causes damage
to the claimants, the defendants are guilty of negligence’. In the latter case,
children were allowed to play football on a patch of ground adjoining a
busy highway. On one occasion, the ball went into the roadway causing a
motor cyclist to fall from his bike, fracturing his skull. Ashworth ] took the
view that:

In the present case, the relevant circumstances include the situation of
the Green and, in particular, the existence of King Edward Road along
one side, pthe amount of traffic using the road, the ages of the children
using the Green, the nature of their amusements and the frequency with
which the Green is used. A reasonable man in the position of the
defendants would, in my view, consider all these circumstances and, in
addition, would consider, first, whether there was any risk of damage to
persons using the road as a result of the children’s activities; and,
secondly, whether that risk (if any) was so small that he could rightly
refrain from taking steps to prevent the danger. If he considered the
matter in this way, he would be acting in accordance with the test laid
down by Lord Reid in Bolton v Stone. In my judgment, a reasonable man
would come to the conclusion that there was a risk of damage to
persons using the road and that risk was not so small that he could
safely disregard it. While it is true that a football itself is unlikely to
damage a person or vehicle on the road in the way that might occur
with a cricket ball or a golf ball, I think that the sudden appearance of a
football in front of a cyclist or motor cyclist is quite likely to cause him to
fall or to swerve into the path of another vehicle, and in either event
sustain serious injury.

17 [1963] 1 Lloyd’s Rep 411, p 424.

18 [1977] 3 All ER 338.

19 [1961] 3 All ER 709.

20 [1977] 3 All ER 338, p 348, per Geoffrey Lane LJ.
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The courts rarely use any kind of statistical material in their attempt to decide
what is a real risk, or what is likely or what is probable. However, in Haley v
London Electricity Board, a case where a blind man using a white stick fell over
an obstacle near the end of a trench made by the defendant’s workmen, Lord

Reid commented:*

In deciding what is reasonably foreseeable, one must have regard to
common knowledge. We are all accustomed to meeting blind people
walking alone with their white sticks on city pavements. No doubt, there
are many places open to the public where for one reason or another one
would be surprised to see blind person walking alone, but a city
pavement is not one of them; and a residential street cannot be different
from any other. The blind people whom we meet must live somewhere,
and most of them probably left their homes unaccompanied. It may seem
surprising that blind people can avoid ordinary obstacles so well as they
do, but we must take account of the facts. There is evidence in this case
about the number of blind people in London and it appears from
government publications that the proportion in the whole country is
near one in five hundred. By no means all are sufficiently skilled or
confident to venture out alone, but the number who habitually do so
must be very large. I find it quite impossible to say that it is not
reasonably foreseeable that a blind person may pass along a particular
pavement on a particular day.

No question can arise in this case of any great difficulty in affording
adequate protection for the blind. In considering what is adequate
protection, again, one must have regard to common knowledge. One is
entitled to expect of a blind person a high degree of skill and care because
none but the most foolhardy would venture to go out alone without
having that skill and exercising that care. We know that in fact blind people
do safely avoid all ordinary obstacles on pavements; there can be no
question of padding lamp posts as was suggested in one case.? A
moment’s reflection, however, shows that a low obstacle in an unusual
place is a grave danger: on the other hand, it is clear from the evidence in
this case and also I think from common knowledge that quite a light fence
some two feet high is an adequate warning. There would have been no
difficulty in providing such a fence here. The evidence is that the Post
Office always provide one, and that the respondents have similar fences
which are often used. Indeed the evidence suggests that the only reason
why there was no fence here was that the accident occurred before the
necessary fences had arrived. So, if the respondents are to succeed, it can
only be on the ground that there was no duty to do more than safeguard
ordinary able bodied people...

I can see no justification for laying down any hard and fast rule
limiting the classes of persons for whom those interfering with a
pavement must make provision. It is said that it is impossible to tell what
precautions will be adequate to protect all kinds of infirm pedestrians or
that taking such precautions would be unreasonably difficult or expensive.
I think that such fears are exaggerated, and it is worth recollecting that
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when courts sought to lay down specific rules as to the duties of occupiers
the law became so unsatisfactory that Parliament had to step in and pass
the Occupiers’ Liability Act 1957. It appears to me that the ordinary
principles of the common law must apply in the streets as well as
elsewhere, and that fundamentally they depend on what a reasonable
man, careful of his neighbour’s safety, would do having the knowledge
which a reasonable man, in the position of the defendant must be deemed
to have.

The other Lords of Appeal agreed with Lord Reid and the blind claimant’s
appeal was allowed.

Seriousness of the harm

The judge in the extract from his judgment in Hilder above, referred to the fact
that a cricket or golf ball by their nature may cause serious injury if they strike
a person, unlike the football in that case. However, the judge commented
about the potential danger of a ball being kicked into the road causing
cyclists to swerve to avoid it. In his view, the seriousness of the harm which
may occur if the risk, however small, materialises is something to be put in
the balance against the magnitude of the risk. This is best exemplified by the
case of Paris v Stepney Borough Council® where a one-eyed man was employed
as a fitter at the garage of the council. When he was working on a vehicle, a
chip of metal flew off a bolt he was hammering and went in his good eye with
the result that he lost sight in that eye as well. By a majority, the House of
Lords decided in favour of the claimant, although all five judges were agreed
on the question as to whether the seriousness of the harm is a factor. Lord
Oaksey expressed the point as follows:

The duty of an employer towards his servant is to take reasonable care for
the servant’s safety in all the circumstances of the case. The fact that the
servant has only one eye, if that fact is known to the employer, and that, if
he loses it he will be blind, is one of the circumstances which must be
considered by the employer in determining what precautions, if any, shall
be taken for the servant’s safety. The standard of care which the law
demands is the care which the ordinarily prudent employer would take in
all the circumstances. As the circumstances may vary infinitely, it is often
impossible to adduce evidence of what care an ordinarily prudent
employer would take. In some cases, of course, it is possible to prove that
it is ordinary practice for employers to take or not take a certain
precaution but, in such a case as the present, where a oneeyed man has
been injured, it is unlikely that such evidence can be adduced. The court
has, therefore, to form its own opinion of what precautions the notional
ordinarily prudent employer would take. In the present case, the question
is whether an ordinarily prudent employer would supply goggles to a one-
eyed workman whose job it was to knock bolts out of a chassis with a steel

23 [1951] 1 All ER 42.
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hammer while the chassis was elevated on a ramp so that the workman’s
eye was close to and under the bolt. In my opinion, Lynskey ] was entitled
to hold that an ordinarily prudent employer would take that precaution.
The question was not whether the precaution ought to have been taken
with ordinary two-eyed workmen and it was not necessary, in my opinion,
that Lynskey ] should decide that question—nor did he purport to decide
it, although it is true that he stated the question in one sentence too
broadly. The risk of splinters of steel breaking off a bolt and injuring a
workman'’s eye or eyes may be, and I think is, slight, and it is true that the
damage to a two-eyed workman if struck by a splinter in the eye or eyes
may be serious, but it is for the judge at trial to weigh up the risk of injury
and the extent of the damage and to decide whether, in all the
circumstances including the fact that the workman was known to be one-
eyed and might become a blind man if his eye was struck, an ordinarily
prudent employer would supply such a workman with goggles. It is a
simple and inexpensive precaution to take to supply goggles and a one-
eyed man would not be likely, as a two-eyed man might be, to refuse to
wear the goggles.

Lord Simonds stated:

I see no valid reason for excluding as irrelevant the gravity of the damage
which the employee will suffer if an accident occurs and, with great respect
to the judgments of the Court of Appeal, I cannot accept the view, neatly
summarised by Asquith L] ([1949] 2 All ER 845), that the greater the risk of
injury is, but the risk of greater injury is not, a relevant circumstance. I find
no authority for such a proposition nor does it appear to me to be founded
on any logical principle.

Lord Morton’s view was:

I think that the more serious the damage which will happen if an accident
occurs, the more thorough are the precautions which an employer must
take. If I am right as to this general principle, I think it follows logically that
if A and B, who are engaged on the same work, run precisely the same risk
of an accident happening, but if the results of an accident will be more
serious to A than to B, precautions which are adequate in the case of B may
not be adequate in the case of A, and it is the duty of the employer to take
such additional precautions for the safety of A as may be reasonable. The
duty to take reasonable precautions is one which is owed by the employer
to every individual workman.

Cost and practicality of precautions

This factor has already been well ventilated in the cases discussed above.
The duty is to take reasonable care and it is not an absolute standard.
Many accidents could be prevented but at what cost? A defendant is not
expected to go beyond reasonable precautions and the court has to make
an assessment of just how easy or difficult it would have been to act
differently and what the impact might be on others if the defendant had
taken alternative action. In Paris, the issue was clear cut: the supply of one

104



Breach of Duty

pair of goggles was not going to break the bank and it would only delay
the workman momentarily whilst he put the goggles on. The goggles
would be hardly likely to impede his progress with his work. An
economist might argue that once the overall cost of the precautions,
including the impact on others if the precaution were to be taken, exceed
the cost of the accident, then the defendant is excused from taking those
precautions. Presumably, this thought was in the minds of the House of
Lords in Latimer v AEC Ltd.** The claimant slipped on the oily surface in
part of the factory where he was employed. The factory had been badly
flooded and when the water dispersed it left an oily film which was only
partially covered by sawdust. The House of Lords decided against the
workman on the basis that the employer was not at fault in the
circumstances. Lord Tucker stated:

In the present case, the respondents were faced with an unprecedented
situation following a phenomenal rainstorm. They set 40 men to work on
cleaning up the factory when the flood subsided and used all the available
supply of sawdust, which was approximately three tons. The judge has
found that they took every step which could reasonably have been taken
to deal with the conditions which prevailed before the night shift came on
duty, and he has negatived every specific allegation of negligence pleaded,
but he has held the respondents liable because they did not close the
factory down, or the part of the factory where the accident occurred,
before the commencement of the night shift. I do not question that such a
drastic step may be required on the part of a reasonably prudent employer
if the peril to his employees is sufficiently grave, and to this extent it must
always be a question of degree. But, in my view, there was no evidence in
the present case which could justify a finding of negligence on the part of
the respondents to take this step. The question was never canvassed in
evidence, nor was sufficient evidence given as to the condition of the
factory as a whole to enable a satisfactory conclusion to be reached. The
learned judge seems to have accepted the reasoning of counsel for the
appellant to the effect that the floor was slippery, that slipperiness is a
potential danger, that the respondents must be taken to have been aware
of this, that in the circumstances nothing could have been done to remedy
the slipperiness, that the respondents allowed the work to proceed, that an
accident due to slipperiness occurred, and that the respondents are,
therefore liable.

This is not the correct approach. The problem is perfectly simple. The
only question was: Has it been proved that the floor was so slippery that,
remedial steps not being possible, a reasonably prudent employer would
have closed down the factory rather than allow his employees to run the
risks involved in continuing work? The learned judge does not seem to me
to have posed the question to himself, nor was there sufficient evidence
before him to have justified an affirmative answer. The absence of any
evidence that anyone in the factory during the afternoon or night shift,
other than the appellant, slipped, or experienced any difficulty, or that any
complaint was made by or on behalf of the workers, all points to the

24 [1953] 2 All ER 449.
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conclusion that the danger was, in fact, not such as to impose on a
reasonable employer the obligation placed on the respondents by the trial
judge. I agree that the appeal be dismissed.

Closing the factory would have meant loss of production for the employer
and lost wages for the appellant’s fellow employees and such a drastic step
was not justified in the circumstances according to the House of Lords.

Social utility of the defendant’s activity

A risk may be one which the reasonable man might run if the social
utility of his activity is such that it is given more weight over other
factors. In Watt v Hertfordshire County Council, the claimant, a fireman,
was injured by a lifting jack which was not properly secured on the
vehicle on which he was travelling. It was believed that the jack was
needed in an emergency and consequently it was decided not to wait for
the proper engine to carry it. It was held that the defendant council were
not liable.
Denning L] in a brief judgment said:

It was well settled that in measuring due care you must balance the risk
against the measures necessary to eliminate the risk. To that proposition
there ought to be added this: you must balance the risk against the end to
be achieved. If this accident had occurred in a commercial enterprise
without any emergency, there could be no doubt that the servant would
succeed. But the commercial end to make profit is very different from the
human end to save life or limb. The saving of life or limb justifies taking
considerable risk, and I am glad to say that there have never been wanting
in this country men of courage ready to take those risks, notably in the fire
service.

In this case, the risk involved in sending out the lorry was not so great
as to prohibit the attempt to save life. I quite agree that fire engines,
ambulances and doctors’ cars should not shoot past the traffic lights when
they show a red light That is because the risk is too great to warrant the
incurring of the danger. It is always a question of balancing the risk against
the end. I agree that this appeal should be dismissed.

In Daborn v Bath Tramways Motor Co,* Asquith L] commented:

In determining whether a party is negligent, the standard of care is that
which is reasonably to be demanded in the circumstances. A relevant
circumstance to take into account may be the importance of the end to be
served by behaving in this way or in that. As has often been pointed out,
if all trains in this country were restricted to a speed of five miles an hour,
there would be fewer accidents, but our national life would be intolerably
slowed down. The purpose to be served, if sufficiently important, justifies

25 [1954] 1 WLR 835.
26 [1946] 2 All ER 333.
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the assumption of abnormal risk. The relevance of this applied to the
present case is this: during the war which was, at the material time in
progress, it was necessary for many highly important operations to be
carried out by means of motor vehicles with left-hand drives, no others
being available. So far as this was the case, it was impossible for the
drivers of such cars to give the warning signals which could otherwise be
properly demanded of them. Meanwhile, it was essential that the
ambulance service should be maintained. It seems to me, in those
circumstances, it would be demanding too high and an unreasonable
standard of care from the drivers of such cars to say to them: ‘Either you
must give signals which the structure of your vehicle renders impossible
or you must not drive at all.” It was urged by counsel for the defendants
that these alternatives were not exhaustive, since the driver of such a car
should, before executing a turn, stop his car, move to the right-hand seat
and look backwards to see if another car was attempting to overtake him
and then start up again. Counsel for the [claimant] has satisfied me that
such a procedure, besides involving possible delay, might be wholly
ineffective. I think that the [claimant] did all that in the circumstances she
could reasonably be required to do if you include in those circumstances,
as I think you should: (i) the necessity in time of national emergency of
employing all transport resources which were available; and (ii) the
inherent limitations and incapacities of this particular form of transport. In
considering whether reasonable care has been observed, one must
balance the risk against the consequences of not assuming that risk, and in
this instance this calculation seems to me to work out in favour of the
[claimant].

A collision had occurred between the left hand ambulance driven by the
claimant. It was held that the defendant was negligent in attempting to
overtake the ambulance, but the contentious issue was whether the claimant
was negligent. The other two members of the Court of Appeal agreed with
view of Asquith ] above.

Special standards

So far, we have been considering the standard of care in a general sense. We
now need to consider the situations in which the standard may vary
dependent on the especial skill of the defendant or his lack of experience, for
example, a child. The discussion will then focus on the standard of care
demanded in sporting competition.

Professional persons
Where the defendant is alleged to have some special expertise and the harm

to the claimant comes about whilst the defendant is exercising his calling, the
standard of care is clearly not that of the reasonable person in the street. The

107



Sourcebook on Torts: Chapter 3

test for the professional person was spelt out in the case of Bolam v Friern
Hospital Management Committee” by McNair J:

In the ordinary case which does not involve any special skill, negligence
in law means this: Some failure to do some act which a reasonable man
in the circumstances would do, or doing some act which a reasonable
man in the circumstances would not do; and if that failure or doing of
that act results in injury, then there is a cause of action. How do you test
whether this act or failure is negligent? In an ordinary case, it is
generally said that you judge that by the action of the man in the street.
He is the ordinary man. In one case, it has been said that you judge it by
the conduct of the man on the top of a Clapham omnibus. He is the
ordinary man. But, where you get a situation which involves the use of
some special skill or competence, then the test whether there has been
negligence or not is not the test of the man on the top of a Clapham
omnibus, because he has not got this special skill. The test is the
standard of the ordinary skilled man exercising and professing to have
that special skill. A man need not possess the highest expert skill at the
risk of being found negligent. It is well established law that it is sufficient
if he exercises the ordinary skill of an ordinary competent man
exercising that particular art.

This test is commonly referred to as the Bolam test and as we shall see shortly,
it is thought to be of general application, although the case itself was
concerned with alleged medical negligence. It has been approved at the
highest level on more than one occasion, for example, in Whitehouse v Jordan
and Maynard v West Midlands Regional Health Authority.” The test was also
applied by the majority of the Court of Appeal in the case of Wilsher v Essex
Area Health Authority® In this case, it was argued by the health authority that
the standard of care expected of, for example, a newly qualified doctor, was
that of the competent doctor possessing the same formal qualifications and
experience as the newly qualified doctor. One of the judges in the majority on
this particular point dealt with this argument as follows:

The second proposition (advanced on behalf of the defendants) directs
attention to the personal position of the individual member of the staff
about whom the complaint is made. What is expected of him is as much as,
but no more than, can reasonably be required of a person having his
formal qualifications and practical experience. If correct, this proposition
entails that the standard of care which a patient is entitled to demand will
vary according to the chance of recruitment and rostering. The patient’s
right to complain of faulty treatment will be more limited if he has been
entrusted to the care of a doctor who is a complete novice in the particular
field (unless perhaps he can point to some fault of supervision further up
the hierarchy) than if he has been in the hands of a doctor who has already
spent months on the same ward, and his prospects of holding the health
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authority vicariously liable for the consequences of any mistreatment will
be correspondingly reduced.

To my mind, this notion of a duty tailored to the actor, rather that to
the act which he elects to perform, has no place in the law of tort. Indeed,
the defendants did not contend that it could be justified by any reported
authority on the general law of tort. Instead, it was suggested that the
medical profession is a special case. Public hospital medicine has always
been organised so that young doctors and nurses learn on the job. If the
hospitals abstained from using inexperienced people, they could not staff
their wards and theatres, and the junior staff could never learn. The
longer term interests of patients as a whole are best served by
maintaining the present system, even if this may diminish the legal rights
of the individual patients, for, after all, medicine is about curing, not
litigation.

I acknowledge the appeal of this argument, and recognise that a
young hospital doctor who must get onto the wards in order to qualify
without necessarily being able to decide what kind of patient he is going
to meet is not in the same position as another professional man who has
a real choice whether or not to practice in a particular field. Nevertheless,
I cannot accept that there should be a special rule for doctors in public
hospitals; I emphasise public, since presumably those employed in private
hospitals would be in a different category. Doctors are not the only
people who gain their experience, not only from lectures or from
watching others perform, but from tackling live clients or customers, and
no case was cited to us which suggested that any such variable duty of
care was imposed on others in a similar position. To my mind, it would
be a false step to subordinate the legitimate expectation of the patient
that he will receive from each person concerned with his care a degree of
skill appropriate to the task which he undertakes to an understandable
wish to minimise the psychological and financial pressures on hard-
pressed young doctors.

For my part, I prefer the third of the propositions which have been
canvassed. This relates the duty of care, not to the individual, but to he
post which he occupies. I would differentiate “post’ from ‘rank” or
‘status’. In a case such as the present, the standard is not just that of the
averagely competent and well informed houseman (or whatever the
position of the doctor) but of such a person who fills a post in a unit
offering a highly specialised service. But, even so, it must be recognised
that different posts make different demands. If it is borne in mind that
the structure of hospital medicine envisages that the lower ranks will be
occupied by those of whom it would be wrong to expect too much, the
risk of abuse by litigious patients can be mitigated, if not entirely
eliminated.

Glidewell L], agreeing with Mustill L], after stating that the Bolam test was the
appropriate one to apply, commented:

If T understand him correctly, Sir Nicholas Browne-Wilkinson VC would
apply a less stringent test to a newly qualified practitioner, who has
accepted an appointment in order to gain experience. The suggested test
would only hold such a doctor liable ‘for acts or omissions which a careful
doctor with his qualifications and experience would not have done or
omitted.” With great respect, I do not believe this is the correct test. In my
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view, the law requires the trainee or learner to be judged by the same
standard as his more experienced colleagues. If it did not, inexperience
would frequently be urged as a defence to an action for professional
negligence.

If this test appears unduly harsh in relation to the inexperienced, I
should add that, in my view, the inexperienced doctor called on to exercise
a specialist skill will, as part of that skill, seek the advice and help of his
superiors when he does or may need it. If he does seek such help, he will
often have satisfied the test, even though he may himself have made a
mistake. It is for this reason that I agree that Dr Wiles was not negligent.
He made a mistake in inserting the catheter into a vein, and a second
mistake in not recognising the signs that he had done so on the X-ray. But,
having done what he thought right, he asked Dr Kawa, the senior
registrar, to check what he had done, and Dr Kawa did so. Dr Kawa failed
to recognise the indication on the X-ray that the catheter was in the vein,
and some hours later himself inserted a replacement catheter, again in the
vein, and again failed to recognise that it was in the vein. Whichever of the
suggested tests of negligence should be applied to Dr Wiles, we are all
agreed that Dr Kawa was negligent, and that the defendants must
therefore be liable for any damage to the [claimant] proved to have been
caused by that negligence.

As was suggested by Glidewell L] in the above extract, Sir Nicholas
BrowneWilkinson took a more lenient view of the standard expected of an
inexperienced junior doctor. However, there are no other reported cases
where such an argument has succeeded and, moreover, this point was not
argued on appeal® so it is reasonable to assume that the majority view in
Wilsher on this issue represents the current state of the law. This accords
with the view expressed by Megaw L] in Nettleship v Weston extracted earlier
in this chapter as to the practical impossibility of the application of
fluctuating standards to driving. There, however, the similarity ends. We
saw earlier that the slightest inattention by a driver is likely to be branded as
fault. The same is hardly true when we are considering cases of alleged
medical negligence. The courts are reluctant to impose liability on the
medical profession except, so it appears, in the most glaring illustrations of
faulty conduct. This will be clear from the discussion below on common
practice where we meet the second socalled Bolam test. However, before
going on to that we shall look at the case of Whitehouse v Jordan as a prime
example of the reluctance of the judiciary to label mistakes by doctors as
being fault. Briefly, a senior registrar used the “Trial by forceps” method of
delivery of a baby where the mother had been in labour for a long time. It
was alleged that the registrar spent too much time on this method before
proceeding to delivery by Caesarean section. The baby sustained severe
brain damage. The trial judge held that this was negligent on the part of the
doctor but the House of Lords confirmed the decision of the Court of Appeal
overturning the trial judge’s decision. The case is significant for the fact that

31 [1988] 1 All ER 871, where the claimant’s case failed on causation.
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the House, as did the Court of Appeal, interfered with matters normally
solely within the province of the trial judge, namely the decision as to the
primary facts. They skirted round this problem by suggesting that the issue
in question was an inference from the primary facts and therefore
susceptible to challenge in the appeal courts. There seems little doubt,
however, that this was blatant and unwarranted interference by the higher
courts to extend immunity to the medical profession, to some extent based on
the notion of defensive medicine. In the context of the immunity of the police
in carrying out their investigations into crime, we saw the argument
concerning defensive policing, that the imposition of liability has adverse
effects on the behaviour of the police. This is a similar argument as applied
to medicine, entailing doctors engaging in expensive and time wasting
investigations when all that the patient has is a headache, for example. This,
like the floodgates argument, is much exaggerated in this country but it does
have a hold on the minds of some of the judiciary, it would seem. Lord Fraser
in Whitehouse commented:

Referring to medical men, Lord Denning MR said ([1980] 1 All ER 650, p
658): “If they are to be found liable [for negligence] whenever they do not
effect a cure, or whenever any thing untoward happens, it would do a
great disservice to the profession itself.” That is undoubtedly correct, but
he went on to say this: “We must say, and say firmly, that, in a professional
man, an error of judgment is not negligent.” Having regard to the context,
I think that Lord Denning MR must have meant to say that an error of
judgment ‘“is not necessarily negligent’. But, in my respectful opinion, the
statement as it stands is not an accurate statement of the law. Merely to
describe something as an error of judgment tells us nothing about
whether it is negligent or not. The true position is that an error of
judgment may, or may not, be negligent; it depends on the nature of the
error. If it is one that would have not been made by a reasonably
competent professional man professing to have the standard and type of
skill that the defendant held himself out as having, and acting with
ordinary care, then it is negligent. If on the other hand, it is an error that a
man, acting with ordinary care, might have made, then it is not
negligence.

Despite the rap over the knuckles for Lord Denning MR, the House
nonetheless agreed that this was not an error of judgment in the legal fault
sense.

It was indicated above that it was thought that the Bolam test applied to
other professions. It has been applied to a firm of auctioneers and valuers in
Luxmoore-May v Messenger May Baverstock®™ where Slade L] stated:

The defendants are a firm of provincial auctioneers and valuers who deal
with many kinds of chattels. Mr Royle, an expert witness called by the
[claimants], fairly described them as ‘general practitioners’. In the court
below, as in this court, the defendants, relying on an analogy with medical

32 [1990] 1 All ER 1067.
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practitioners, cited most authoritatively the decision of the House of Lords
in Maynard v West Midlands Regional Health Authority [1985] 1 All ER 635;
[1984] 1 WLR 634. There, Lord Scarman indorsed the following passage
from the judgment of the Lord President (Clyde) in Hunter v Hanley 1955
SC 200, pp 204-05:

In the realm and diagnosis of treatment, there is ample scope for
genuine difference of opinion and one man is not negligent merely
because his conclusion differs from that of other professional men... The
true test for establishing negligence in diagnosis or treatment on the