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INTRODUCTION

The Gale Encyclopedia of Everyday Law is a two-
volume encyclopedia of practical information on
laws and issues affecting people’s everyday lives.
Readers will turn to this work for help in answer-
ing questions such as, “What is involved in estate
planning?” “Do I have any recourse to noisy neigh-
bors?” and “What are the consequences of an
expired visa?” This Encyclopedia aims to educate
people about their rights under the law, although it
is not intended as a self-help or ‘do-it-yourself’
legal resource. It seeks to fill the niche between
legal texts focusing on the theory and history
behind the law and shallower, more practical
guides to dealing with the law.

This encyclopedia, written for the layperson, is
arranged alphabetically by broad subject categories
and presents in-depth treatments of topics such as
consumer issues, education, family, immigration,
real estate, and retirement. Individual entries are
organized in alphabetical order within these broad
subject categories, and include information on state
and local laws, as well as federal laws. In entries
where it is not possible to include state and local
information, references direct the reader to
resources for further research.

The work contains approximately 240 articles of
2,000-5,000 words each, organized within 26 broad
subject categories, which are arranged alphabeti-
cally. Each article begins with a brief description of
the issue’s historical background, covering impor-
tant statutes and cases. The body of the article is
divided into subsections profiling the various U.S.

federal laws and regulations concerning the topic.
A third section details variations of the laws and
regulations from state to state. Each article closes
with a comprehensive bibliography, covering print
resources and web sites, and a list of relevant
national and state organizations and agencies.

How to Use This Book

This second edition of the Gale Encyclopedia of
Everyday Law has been designed with ready refer-
ence in mind.

® ENTRIES ARE ARRANGED ALPHABETICALLY WITHIN 24
BROAD CATEGORIES. All entries are spelled-out
in the Table of Contents.

e BOLDFACED TERMS direct readers to glossary
terms, which can be found at the back of the
book.

e A comprehensible OVERVIEW OF THE AMERICAN
LEGAL SYSTEM details civil and criminal proce-
dure; appeals; small claims court; in pro per
representation; differences between local
codes and state codes; and the difference
between statutes and regulations.

e A list of STATE AND FEDERAL AGENCY CONTACTS
gives web sites that lead the user to various
state and federal agencies and organizations.

e A GENERAL INDEX at the back of the second vol-
ume, covers subject terms from throughout
the encyclopedia, case and statute titles, per-
sonal names, and geographic locations.
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OVERVIEW OF THE AMERICAN LEGAL
SYSTEM

FRAMEWORK OF GOVERNMENT IN THE
UNITED STATES

Basis of the American Legal System

The legal system of the United States is adminis-
tered and carried on by the official branches of gov-
ernment and many other authorities acting within
their official lawmaking capacity. The original basis of
the law in this country is the United States Constitu-
tion, which lays the framework under which each of
the different branches of government operates. The
Constitution also guarantees the basic civil rights of
the citizens of the United States. All authority of the
federal government originates from the Constitu-
tion, and the Constitution serves as the supreme law
of the land. The Constitution grants to the federal
government certain enumerated powers, and grants
to the states any power not specifically delegated to
a branch of the federal government. Under this sys-
tem, states retain significant authority and autono-
my. The Constitutions in each of the fifty states con-
tain many similar provisions to those in the U.S.
Constitution in terms of the basic structure of gov-
ernment. Under the federal and state constitutions,
the United States legal system consists of a system of
powers separated among branches of government,
with a system of checks and balances among these
branches.

Legislative Branches

The legislative branch is the primary law-making
body among the three branches, although authority
emanating from the other branches also constitutes
law. The legislative branch consists of Congress, and
is subdivided into two lower houses, the House of
Representatives and the Senate. In addition to the
powers granted to Congress, the Constitution sets

forth specific duties of both the House and the Sen-
ate. Each Congress meets for two sessions, with each
session lasting two years. For example, the 107th
Congress met in its first session in 2001, and meets
in its second session in 2002. State legislatures are
structured similarly, with the vast majority of these
legislatures consisting of two lower houses.

Judicial Branches

The judicial branch in the federal system consists
of three levels of courts, with the Supreme Court
serving as the highest court in the land. The interme-
diate courts in the federal system are the thirteen
Courts of Appeals. The United States is divided by
circuits, with each circuit consisting of a number of
states. The Fifth Circuit, for example, consists of
Texas, Mississippi, and Louisiana. Each Court of Ap-
peals has jurisdiction to decide federal cases in its re-
spective circuit. The trial level in the federal judicial
system consists of the District Courts. Each state con-
tains at least one district, with larger states contain-
ing as many as four districts. Congress has also estab-
lished a number of lower federal courts with
specialized jurisdiction, such as the bankruptcy
courts and the United States Tax Court.

Most state court systems are similar to that of the
federal system, with a three-tiered system consisting
of trial courts, appellate courts, and a highest court,
which is also referred to as a “court of last resort.”
The names of the courts are similar from state to
state, such as superior court, court of appeals, and
supreme court. However, some states do not follow
this structure. For example, in New York, the trial
level court is the Supreme Court, while the court of
last resort is the Court of Appeals. Texas, as another
example, has two highest courts— the Supreme

GALE ENCYCLOPEDIA OF EVERYDAY LAW
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OVERVIEW OF THE AMERICAN LEGAL SYSTEM

Court and the Court of Criminal Appeals. In addition
to the trial level courts, small claims courts or other
county courts typically hear small claims, such as
those seeking recovery of less than $1000.

Executive Branches

The federal Constitution vests executive power in
the President of the United States. The President also
serves as the Commander in Chief of the Armed
Forces and has the power to make treaties with other
nations, with the advice and consent of the Senate.
Besides those powers enumerated in Article II of the
Constitution, much of the power of the executive
branch stems from the executive departments, such
as the Department of the Treasury and the Depart-
ment of Justice. Congress has the constitutional au-
thority to delegate power to administrative agencies,
and many of these agencies fall under the executive
branch and are known as executive agencies. Con-
gress also has the authority to create agencies inde-
pendent of the other branches of government, called
independent agencies. Authority emanating from ex-
ecutive and independent agencies is law, and it is
similar in many ways to legislation created by legisla-
tures or opinions issued by courts. State executive
branches and administrative agencies are similar to
those of their federal counterparts.

Constitutional Authority

Interpretation of the Constitution

The federal Constitution is not a particularly
lengthy document, and does not provide many an-
swers to specific questions of law. It has, instead,
been the subject of extensive interpretation since its
original ratification. In the famous 1803 case of Mar-
bury v. Madison, Chief Justice John Marshall wrote
an opinion of the Supreme Court, which stated that
the judicial branch was the appropriate body for in-
terpreting the Constitution and determining the con-
stitutionality of federal or state legislation. Accord-
ingly, determining the extent of power among the
three branches of government, or determining the
rights of the citizens of the United States, almost al-
ways requires an evaluation of federal cases, in addi-
tion to a reading of the actual text of the Constitu-
tion.

Powers of Congress

Most of the enumerated congressional powers are
contained in section 8 of Article I of the Constitution.
Many courts have been asked to review congressio-
nal statutes to determine whether Congress had the

constitutional authority to enact such statutes.
Among these powers, the power of Congress “‘to reg-
ulate [c]Jommerce among the several [s]tates” has
been the subject of the most litigation and outside
debate. A number of cases during the New Deal era
under President Franklin D. Roosevelt considered
the breadth of this provision, which is referred to as
the Commerce Clause. After the Supreme Court de-
termined that many of these statutes were unconsti-
tutional, Roosevelt, after a landslide election in 1936,
threatened to add additional justices to the court, in
order to provide more support for his position with
respect to the pieces of legislation passed during the
New Deal era (the reason he gave to Congress at the
time was that many of the justices were over the age
of seventy, and could no longer perform their job
function, but the general understanding was that he
wanted justices that would approve the New Deal
legislation as constitutional). The threat of this so-
called “Court-packing” plan succeeded, and the
Commerce Clause has been construed very broadly
since then. Other powers enumerated in Article I are
generally construed broadly as well.

Civil Rights Provisions in the Constitutions
The main text of the Constitution does not pro-
vide rights to the citizens of the United States. These
rights are generally provided in the many amend-
ments to the Constitution. The first ten amend-
ments, all ratified in 1791, are called the “Bill of
Rights,” and confer many of the cherished and fun-
damental rights to the citizens of the United States.
Among the rights included in the Bill of Rights are
the freedoms of speech and religion (First Amend-
ment); right to keep and bear arms (Second Amend-
ment); right to be free from unreasonable searches
and seizures (Fourth Amendment); right to be free
from being compelled to testify against one’s self in
a criminal trial (Fifth Amendment); right to due pro-
cess of law (Fifth Amendment); right to a jury trial
(Sixth Amendment); and right to be free from cruel
and unusual punishment (Eighth Amendment).

Between 1791 and 1865, no constitutional amend-
ments were ratified that provided civil rights to citi-
zens. However, at the conclusion of the Civil War and
during the reconstruction period following the war,
three major amendments were added to the Consti-
tution. The first was the Thirteenth Amendment, rati-
fied in 1865, which finally abolished slavery and in-
voluntary servitude in the United States. The
Fourteenth Amendment, ratified in 1868, provided
some of the most significant rights to citizens, includ-
ing the guarantee of equal protection of the laws and

Xiv
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OVERVIEW OF THE AMERICAN LEGAL SYSTEM

prohibited denial of life, liberty, or property without
due process of law. The Fifteenth Amendment, rati-
fied in 1870, provided that the right to vote could not
be abridged on account of race, color, or previous
condition of servitude. Fifty years later, women were
guaranteed the right to vote with the ratification of
the Nineteenth Amendment in 1920.

Application of Constitutional Amendments
Like other constitutional provisions, the judicial
branch is the appropriate body to interpret the Bill
of Rights and other amendments to the Constitution.
The plain language of the amendments can cause
some confusion, since some, by their own terms,
they apply specifically to Congress, while other apply
specifically to states. For example, the First Amend-
ment begins, “Congress shall make no law respect-
ing an establishment of religion . . .”” Similarly, the
Fourteenth Amendment contains a provision that
states, ‘“No State shall make or enforce any law which
shall abridge the privileges and immunities of the cit-
izens of the United States . . .”” Modern courts have
resolved some of these questions by ruling that the
Due Process Clauses of the Fifth and Fourteenth
Amendments incorporate these provisions, so many
provisions apply to both the federal and state gov-
ernments, despite the language in the Constitution.

State Constitutions

Many state constitutions are structured similarly
to the federal Constitution, except that most are
more detailed than the federal Constitution. Most
citizens are guaranteed basic civil rights by both the
federal Constitution and their relevant state constitu-
tions. For example, it is common for state constitu-
tions to include provisions guaranteeing freedom of
speech or equal protection, and most are phrased
similarly to the provisions in the First and Fourteenth
Amendments. Since the federal Constitution is the
supreme law of the land, any rights provided in it are
guaranteed to all citizens and cannot be lost because
a state constitution’s provisions conflict with the cor-
responding provision in the federal Constitution. A
state may provide greater rights to citizens than
those provided in a federal counterpart, but may not
remove rights guaranteed under the federal doc-
trine. Section 10 of Article I of the Constitution also
prohibits states from making certain laws or conduct-
ing certain acts, such as passing an ex post facto law
or coining money.

International Treaties

Authority of Treaties

Article VI of the Constitution provides, ‘“This Con-
stitution, and the Laws of the United States which
shall be made in Pursuance thereof; and all Treaties
made, or which shall be made, under the Authority
of the Untied States, shall be the supreme Law of the
Land.” An international treaty is generally considered
to be on the same footing as a piece of legislation.
If a treaty and a federal statute conflict, the one en-
acted at a later date, or the one that more specifically
governs a particular circumstance, will typically gov-
ern. State legislation may not contradict provisions
contained in a treaty. Similarly, states are forbidden
from entering into treaties under the provisions in
Article I, Section 10.

Creation of Treaties and Other
International Agreements

The power to enter into treaties is vested in the
President, though the executive must act with the ad-
vice and consent of the Senate, and receive the con-
currence of two-thirds of the Senate before a treaty
is ratified. The various Presidents have also entered
into executive agreements with foreign nations when
the President has not been able to receive approval
from two-thirds of the Senate, or has not sought ap-
proval from the Senate. While nothing in the Consti-
tution permits or forbids this practice, executives
have entered into thousands of such agreements.

Federal and State Legislation

Federal Legislative Process

Members of Congress have the exclusive authority
to introduce legislation to the floor of either the
House of Representatives or Senate. Legislation is in-
troduced to Congress in the form of bills. Most bills
can originate either in the Senate or in the House,
with the exception of bills to raise revenue, which
must originate in the House under Article I of the
Constitution. When a bill is introduced, it is designat-
ed with a bill number, and these bill numbers run se-
quentially through two sessions of Congress. For ex-
ample, the fifty-sixth bill introduced in the House
during the 108th Congress will be designated as
“H.R. 56” (“H.R.” is an abbreviation for House of
Representatives). Likewise, the twelfth bill intro-
duced in the Senate during the same Congress will
be designated “S. 12.” It is not uncommon that bills
are introduced in both the House and the Senate si-
multaneously that address the same subject matter.
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These bills are referred to as “companion bills,” and
the actual law that is passed often contains compo-
nents from both the enacted bill and its companion
bill. Thousands of bills are introduced in the House
and Senate each session, and a relatively small pro-
portion is actually passed into law.

After a bill has been introduced, it is sent to one
or more appropriate committees in the House or
Senate. The committee or committees analyze the
provisions of the bill, including the reasoning for
such legislation and the expected effect of the bill if
it were enacted into law. A committee conducts hear-
ings, where it hears testimony from experts and
other parties that can provide information relevant
to the subject matter covered by a bill. A committee
may also order the preparation of an in-depth study
(called a “‘committee print’”) that provides additional
background information, often in the form of statis-
tics and statistical analysis. A number of additional
documents may also be produced during the com-
mittee stage, and practically every action is docu-
mented, including the production of written tran-
scripts of committee hearings. A committee may
amend or rewrite a bill before it approves it, which
generally extends the length of time that a bill re-
mains at the committee stage. The vast majority of
bills, in fact, never leave the committee stage, and
these bills are commonly said to have “died in com-
mittee.”

When a committee completes its consideration of
a bill, it reports the bill back to the floor of the House
or Senate. A committee ordinarily accompanies the
bill with a report that summarizes and analyzes each
bill's provisions, and provides recommendations re-
garding the passage of the bill. Reports, as well as
other documents, are designated with unique num-
bers and are made available to the public. An exam-
ple of a report number is “H.R. Rep. No. 108-15,”
which indicates that it is the fifteenth report submit-
ted to the House of Representatives in the 108th
Congress.

Members of the houses of Congress debate the
bills on the floor of the relevant house. These de-
bates are transcribed, and the text of the transcrip-
tion is routinely available to the public. During this
period, the relevant chamber may amend the bill.
Once the debates and other activities are completed,
the chamber votes to pass the bill. If the chamber ap-
proves the bill, it is sent to the other chamber, and
the entire process is repeated. The version of the bill
sent to the other chamber of Congress is called the

“engrossed” version of the bill. The other chamber
must pass this version exactly as it appears in the en-
grossed version, or else the bill, assuming the second
chamber passes it, is sent back to the original cham-
ber for future consideration. If the House and Senate
cannot agree to a single version of a bill, a confer-
ence, or joint, committee may be convened, where
members of both chambers may compromise to
complete a version of a bill acceptable to both cham-
bers. If this conference committee is successful in
doing so, the bill is returned to the House and Senate
for another vote.

Once a bill passes both the House and the Senate,
it is sent to the President as an “‘enrolled” bill. The
President may sign the bill and make it law. If the
President does not sign the bill, and Congress is still
in session, the bill becomes law automatically after
ten days. If the President does not sign the bill, and
Congress adjourns within ten days, the bill does not
become law. The President may also reject the bill by
vetoing it. Congress may override this veto with a
two-thirds majority vote in both chambers.

Types of Laws Passed by Congress

Laws that apply to and are binding on the general
citizenry are called public laws. Each public law is
designated with a public law number, and the num-
bering system is similar to that of reports and other
documents described above. For example, Public
Law Number 108-1 represents that this is the first
public law passed in the 108th Congress. Congress
may also pass laws that apply only to individual citi-
zens or small classes of individuals. These laws are
called private laws, and are usually passed in the con-
text of immigration and naturalization. Private laws
are numbered identically to public laws, such as, for
example, Private Law Number 108-2, which is the sec-
ond private law passed in the 108th Congress.

Congress also passes various types of resolutions,
some of which do not constitute law and do not con-
tain binding provisions equivalent to public laws. A
single chamber of Congress may pass simple resolu-
tions, which relate to the operations of that chamber
or express the opinion of that chamber on policy is-
sues. Both chambers may pass a concurrent resolu-
tion, which relate to the entire operation of Con-
gress, or the express opinion of the entire Congress.
Neither simple nor concurrent resolutions constitute
law, and are not submitted to the President for ap-
proval. Joint resolutions, on the other hand, have the
same binding effect as bills, and must be submitted
to the President for final approval. Appropriations
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and similar measures often enter Congress as joint
resolutions. Some actions, particularly the introduc-
tion of a constitutional amendment, require the use
of a joint resolution, and many of these actions do
not require presidential approval.

Publication of Federal Legislation

Practically all documents produced by Congress
during the legislative process are published by the
United States Government Printing Office and made
available to the public. Most of items produced since
1995 are now also available on the Internet in elec-
tronic formats. Legislation first appears in the form
of aslip law, named as such because the Government
Printing Office prints these on unbound slips of
paper. At the conclusion of a session of Congress, the
laws passed during that session are compiled and ap-
pear in the form of session laws, organized in chro-
nological order. The official source for federal ses-
sion laws is the United States Statutes at Large.

Most legislation in force in the United States is or-
ganized into a subject matter arrangement and pub-
lished in the United States Code. A statute contained
in the United States Code is called a codified statute.
The U.S. Code consists of fifty titles, with each title
representing a certain area of law. For example, Title
17 contains the copyright laws of the United States;
Title 26 contains the Internal Revenue Code; and
Title 29 contains most of the labor laws of the United
States.

Relationship Between Federal and State
Legislation

Federal legislation is superior to state legislation
under the provisions of Article VI of the U.S. Consti-
tution. Thus, the courts will resolve any potential
conflicts between a state statute and a federal statute
by enforcing the federal statute. Federal superiority,
however, does not mean that states are forbidden
from enacting legislation covering the same subject
matter as a federal statute; it is common for both fed-
eral and state legislation to govern similar areas of
law. This is true in such areas as securities regulation,
consumer protection, and labor law. Federal labor
relations laws, for example, apply specifically to pri-
vate employers, but do not apply to public employ-
ers. Labor relations between public employers and
their employees are governed generally by state
labor relations laws.

If Congress wants an area of law to be governed
solely by federal legislation, Congress may include a
provision that such legislation preempts any state
law related to the subject matter covered by the fed-

eral statute. Congress may preempt state regulation
expressly through specific statutory language, or by
implication based on the structure and purpose be-
hind a federal statute. Examples of legislation that
contain preemption provisions are the Employment
Retirement Income Security Act of 1974, the Com-
prehensive Environmental Response, Compensation
and Liability Act, and the Toxic Substance Control
Act.

The Tenth Amendment to the federal Constitu-
tion reserves any power not delegated to the federal
government to the states, or to the people. However,
there have been questions among the courts and
scholars regarding the extent of this amendment,
and it has not generally been construed to grant any
special powers to the states through its enactment.
Rather, it is a clause that reserves power to the states
where Congress has not acted, subject to some limi-
tations.

Legislative Process in State Legislatures

Most state legislatures follow similar processes as
Congress. Each state legislature, with the exception
of Nebraska, consists of two chambers. Most legisla-
tures meet in regular session annually, though some
meet biannually with special called sessions held pe-
riodically. In many states, the process of introducing
a bill is streamlined, where only one chamber may in-
troduce certain types of bills. Several states also per-
mit citizens to initiate legislation, which is not possi-
ble in Congress. Some states allow citizens to vote
directly on a proposed piece of legislation. Other
states contain provisions that all citizens, once they
have received a requisite number of signatures, may
force the legislature to consider and vote on a partic-
ular issue.

Publication of State Legislation

Most states publish enacted legislation in a similar
manner as the publication of federal legislation. Laws
passed during each session of a respective legislature
are compiled as session laws, and laws currently in
force are compiled in a subject matter arrangement.
In most states, laws in force are compiled according
to a numbering system similar to the United States
Code, with title or chapter numbers representing the
subject matter of the statute. Other states, most no-
tably California and Texas, have created codes that
are named to represent the subject matter of the
statues contained in them. For example, the Califor-
nia Family Code contains the family law statutes of
that state; similarly, the Texas Finance Code contains
the statutes governing many of the financial opera-
tions in that state.
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Bills introduced in every legislature during a cur-
rent session are now available on the various legisla-
tures’ Internet sites, as are the current statutes. How-
ever, very little documentation from the legislative
process is published in a fashion to make it readily
available to interested members of the public. Legal
researchers interested in such information must
often travel to their respective state capitol to obtain
this information.

Interpretation of Legislation

The language of a statute may be somewhat am-
biguous regarding their application, and the courts
have the responsibility to interpret or construe the
language to determine the proper application of the
statute. Courts have developed ‘“‘canons of construc-
tion” to aid in this interpretation. The most basic
form of statutory construction is consideration of the
text and plain meaning of a statute. This consider-
ation includes the process of defining the terms and
phrases used in statute, including the use of a dictio-
nary to derive the common meaning of a term.
Courts will also consider the application of the stat-
ute in the context of the broader statutory scheme,
which can often indicate what the purpose of the
statute was when the statute was enacted.

If the plain meaning of a statute cannot be derived
from the statute or statutory scheme, courts may
look to the history of the legislation to determine the
intent of the legislature when it enacted the statute.
It is possible that Congress or a state legislature spe-
cifically addressed a concern during the legislative
process, and members of the legislature may have
made statements indicating how the legislature in-
tended for the statute to apply in a particular circum-
stance. Locating this information requires a legal re-
searcher to locate documentation prepared during
the legislative process, in a process called “compil-
ing” a legislative history.

Substantive vs. Procedural Laws

Many of the laws passed by legislatures are consid-
ered “substantive” laws, because they create, define,
and regulate legal rights and obligations. If an indi-
vidual has been harmed and wants to bring litigation
against the person or group that harmed him or her,
substantive statutes often provide the law that gov-
erns that situation, and also include provisions re-
garding the appropriate damages that can be award-
ed to the plaintiff should the plaintiff successfully
prove his or her case.

By comparison, procedural laws are those that set
forth the rules used to enforce substantive laws.

These laws may dictate the steps that a litigant must
take to bring a suit to court, or may dictate the appro-
priate courts where a case may be brought. Some
statutes, called statutes of limitations, also limit the
amount of time in which a particular case may be
brought. Procedural laws are as important as sub-
stantive laws in many respects, because a party with
a valid claim may nevertheless lose a case if the prop-
er procedures are not followed, or if the claim is not
filed in the time required under a statute of limita-
tions.

Criminal Law vs. Civil Law

Criminal laws are those designed to punish pri-
vate parties for violating the provisions contained in
these laws. Violations of these laws are crimes against
society, and are brought as criminal actions against
the alleged offenders by state or federal attorneys
acting on behalf of the people. All citizens of the
United States are guaranteed rights in criminal inves-
tigations and criminal trials, and law enforcement of-
ficers and prosecutors must follow certain proce-
dures in order to protect these rights. For this
reason, criminal procedure differs significantly from
the procedures for bringing a civil case to court.
Among the most fundamental rights is that all ac-
cused individuals are presumed innocent until the
state proves them guilty beyond a reasonable doubt.
This places the burden of proof in a criminal action
on the state, rather than on the defendant. Title 18
of the U.S. Code contains most of the federal crimi-
nal laws, while state penal codes generally contain
the state criminal laws.

The term “civil law’’ has different meanings in two
distinct contexts. First, it refers to a system of law
that differs from the common law system employed
by the United States. This is discussed below. Sec-
ond, it refers to a type of law that defines rights be-
tween private parties, and, as such, differs from crim-
inal law. Civil laws are applicable in such situations
as when two parties enter into a contract with one
another, or when one party causes physical injury to
another party. The procedures that must be followed
in a civil court case are generally less stringent than
those in a criminal case. Some civil laws include pro-
visions designed to punish wrongdoers, usually in
the form of punitive, or exemplary, damages that are
paid to the other party.

Municipal Ordinances and Other Local Laws

Local government entities are generally created by
the various states, and are typically referred to as mu-
nicipalities. The powers of a municipality are limited
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to those granted to it by the state, usually defined in
the municipal charter that created the municipality.
Charters are somewhat analogous to state constitu-
tions, and usually were created by vote of the voters
in the municipality. Local governing bodies may in-
clude a city council, county commission, board of su-
pervisors, etc., and these bodies enact ordinances
that apply specifically to the locality governed by
these bodies. Ordinances are similar to state legisla-
tive acts in their function. In many municipalities, or-
dinances are organized into a subject matter arrange-
ment and produced as municipal codes.

Local laws often govern everyday situations more
so than many state or federal laws. These laws in-
clude many provisions for public safety, raise reve-
nue through the creation and implementation of
sales and other local taxes, and govern the zoning of
the municipality. Decisions regarding education are
also generally made through local boards of educa-
tion, though these boards are entities distinct from
the municipal government. Local laws cannot contra-
dict federal or state law, including statutory or consti-
tutional provisions.

Cases and Case Law in the Judicial
Systems of the United States

Adversarial System

The judicial system in the United States is prem-
ised largely on the resolution of disputes between
adversaries after evidence is presented on both sides
to a judge or jury during a trial. Civil cases usually in-
volve the resolution of disputes between private par-
ties in such areas as personal injury, breach of con-
tract, property disputes, or resolution of domestic
relations disputes. Criminal cases involve the prose-
cution by the state or federal government of an indi-
vidual accused of violating a criminal statute. The
rules and procedures that parties must follow differ
between criminal and civil trials, although similarities
exist between the two types of rules. Some courts,
such as probate courts and juvenile courts, have
been developed to hear specific types of suits in a
particular jurisdiction. Other tribunals, such as small
claims courts and justice of the peace courts, have
also been established to resolve minor disputes or
try cases involving alleged infractions of minor
crimes. The systems by which parties appeal deci-
sions are also premised on an adversarial process.

Civil Trials
A party commences a civil trial by filing a petition
or complaint with an appropriate court. The party

bringing the suit is usually referred to as the plaintiff,
though in some cases the party is referred to as the
petitioner. A petition or complaint must generally
name the parties involved, the cause of action, the
legal theories under which recovery may be appro-
priate, and the relief sought from the court. Once the
petition or complaint is filed with the court, the
plaintiff must serve the party or parties against whom
the action was brought. The party against whom the
case is brought is referred to as the defendant,
though in some cases this party is referred to as the
respondent. A defendant generally responds to a pe-
tition or complaint by filing an answer admitting or
denying liability, though the filing of a pre-answer
motion or motions may precede this.

A number of events occur between the time a pe-
tition or complaint is filed with a court and the time
of trial. During the pretrial stage, the parties will usu-
ally file a series of motions with the court, requesting
the addition or removal of a party, limits on evidence
that may be presented at trial, or the complete dis-
missal of the case in its entirety. Parties also collect
information in a process called discovery. During dis-
covery, parties file interrogatories, which are written
questions submitted to the other party or parties;
seek admissions to certain facts from the other party
or parties; and take depositions, which are oral ques-
tions asked of witnesses who are under oath. The
pretrial stage is very important to the eventual reso-
lution of a dispute, and many cases are settled by the
parties outside of court or dismissed before the case
actually goes to trial.

When a civil case goes to trial, a judge or a jury
may try it. If a judge tries a case, he or she makes find-
ings of facts and rulings of law, and the trial is usually
referred to as a bench trial. If a jury tries a case, the
jury makes findings of facts, such as whether a con-
tract existed or whether one party assaulted another
party. However, the judge makes rulings of law in a
jury trial. A plaintiff who wants a jury to try his or her
case must usually request it as a jury demand, or else
the case will proceed as a bench trial. Some types of
cases, such as family law cases, are never tried with
juries. If a jury is requested, the case proceeds with
the selection of jurors. During this time, a specified
number of jurors are selected randomly from a pool
of potential jurors. Both parties are permitted to
question the jurors in a process called voir dire, and
may ask that a certain number of jurors be removed
from the final jury.

At the beginning of a trial, both sides give opening
statements, providing an overview of the evidence
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that will be presented during the trial. After opening
statements, both sides present evidence by question-
ing its own witnesses (called direct examination) and
introducing physical items into evidence. Each party
has the right to cross-examine witnesses produced
by the opposing party. All jurisdictions have devel-
oped detailed rules of evidence that must be fol-
lowed by both parties. Many of these rules govern
the questions that may be asked on direct or cross-
examination of witnesses. If one party enters some-
thing into evidence that violates the rules of evi-
dence, the other party must raise an objection to the
entry of this evidence, and the judge may sustain or
overrule this objection. Some violations of the rules
of evidence may result in a mistrial, in which the en-
tire trial process must be repeated because it would
be unfair to continue with the case. Even if the rule
violation is not enough to cause a mistrial, a party
who may wish to appeal an adverse ruling must raise
objections during trial to “preserve error” for future
consideration by appellate courts. Appellate courts
will generally only consider points of possible error
when the party seeking the appeal raised an objec-
tion and preserved error at the trial level.

A plaintiff generally has the burden to prove a
case, and always introduces evidence before the de-
fendant. Because a plaintiff has the burden of proof,
a defendant is not required to introduce evidence,
though the defendant will almost always do so. After
the defendant concludes his or her presentation of
evidence, the plaintiff may present evidence that re-
buts evidence offered by the defense. Once all evi-
dence has been introduced, both parties make clos-
ing arguments. Closing arguments are followed by
jury deliberation, in which the jury determines
whether the plaintiff or plaintiffs deserve to recover,
and what amount of damages is appropriate. A jury
relies on jury instructions (or court charges) given to
them by the court, which describe the law and proce-
dure that the jury must use to make its decision. The
percentage of jurors that must be in agreement to
render a decision ranges among different jurisdic-
tions.

Once a jury renders a verdict, the parties may file
post-trial motions that may still affect the outcome
of the trial. These motions may include motion for
new trial, which is usually awarded if something oc-
curred during the trial that rendered the process un-
fair to one of the parties; or a motion for judgment
notwithstanding the verdict (commonly referred to
as “JNOV”), where the court renders judgment for
one party, though the jury decided in favor of the

other party, because the evidence presented at trial
did not support the jury’s decision. A party who wish-
es to appeal an adverse decision may also file a notice
of appeal with the trial court, indicating that it wishes
to appeal the ruling to an appellate court. Filing a no-
tice of appeal within a certain time frame (30 days is
common) is required in most jurisdictions in order
to appeal a case to a higher court.

Criminal Trials

State and federal prosecutors initiate criminal
cases, which involve charges that an individual has vi-
olated a criminal law. In all criminal cases, the state
or federal government serves as the plaintiff, while
the person charged is the defendant. Criminal laws,
which are promulgated by the various legislatures,
consist of two major types of laws: felonies and mis-
demeanors. Felonies consist of the more serious
crimes, and carry with them the most serious punish-
ment. Both felonies and misdemeanors can result in
jail or prison time, and both will usually result in a
significant fine.

Citizens are guaranteed a number of rights in the
context of criminal prosecution, and exercise of
these rights is often the focus of criminal trials. The
Fourth Amendment of the U.S. Constitution requires
that law enforcement officials obtain a search war-
rant, upon showing of probable cause, before con-
ducting searches or seizures of individuals or the
property of individuals. The Fifth and Sixth Amend-
ments contain a number of guarantees to all citizens
that must be provided in a criminal trial. If a citizen’s
constitutional rights have been violated, the state
may be required to proceed without the introduc-
tion of relevant evidence obtained illegally, or may be
required to terminate the criminal action altogether.

When a person is arrested for violation of a crimi-
nal law, he or she must generally be brought before
a judge within twenty-four hours of the arrest. The
judge must inform the individual of the charges
brought against him or her, and set bail or other con-
dition of release. After other preliminary matters, the
defendant is formally charged in one of two ways.
First, the prosecutors may file a “trial information,”
which formally states the charges against the defen-
dant. In more serious cases, such as murder trials, a
panel of citizens will be convened as a grand jury to
consider the evidence against the defendant. A grand
jury, unlike a trial jury, only determines whether suf-
ficient evidence to support the criminal charge ex-
ists, and will issue an indictment if evidence is suffi-
cient. Either the filing of a trial information, or the
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return of an indictment, formally begins the trial pro-
cess by charging the defendant. Once the defendant
has been formally charged, he or she must appear for
an arraignment, where the court reads the charge
and permits the defendant to enter a plea. The de-
fendant may enter a plea of guilty or not guilty at this
time. Where it is permitted or required as a prerequi-
site to an insanity defense, the defendant may enter
a plea of not guilty by reason of insanity. In some ju-
risdictions, including federal courts, the defendant
may plead nolo contendere, or “no contest,” which
means that the defendant does not contest the
charges. Its primary effect is the same as a plea of
guilty, and its primary significance is that a plea of
nolo contendere cannot be introduced into evidence
in a subsequent civil action as proof of the defen-
dant’s guilt in the criminal action. Nolo contendere
pleadings may usually only be entered with the per-
mission of the court.

The Sixth Amendment guarantees the accused in
a criminal prosecution a speedy and public trial.
When a defendant enters a plea of not guilty, the trial
is usually scheduled within ninety days of the filing
of the trial information or indictment. The Sixth
Amendment also guarantees citizens accused of
crimes the right to a jury trial, though a defendant
may waive this right and request a bench trial. During
the pre-trial stage, the defendant may file motions
with the court, such as those requesting exclusion of
evidence from a trial because the evidence may have
been obtained illegally. A defendant may also engage
in pretrial discovery, including requests to view evi-
dence in the possession of the prosecution. The
prosecution and the defendant may engage in plea
bargaining, whereby the prosecution may agree to
reduce charges against the defendant in exchange
for a plea of guilty or nolo contendere.

When a case proceeds to a jury trial, the parties
have an opportunity to question prospective jurors,
similar to the selection of jurors in a civil case, except
that the final number of jurors in a criminal trial is
usually larger than the number used in a civil case.
Both the state and the defendant have the opportu-
nity to strike jurors from the final jury. Once the final
jury is selected and the trial begins, the prosecution
reads the indictment or trial information, reads the
defendant’s plea, and makes an opening statement.
The defendant may make an opening statement im-
mediately after the prosecution, or may wait to do so
until the time the defense introduces its evidence.
Introduction of evidence in a criminal case is similar
to that of a civil case, and the prosecution bears the

burden of proving that the defendant is guilty be-
yond a reasonable doubt. Until the state proves oth-
erwise, the defendant is presumed innocent. The de-
fendant is not required to introduce evidence since
the prosecution bears the burden of proof, but if the
defendant does produce evidence, the prosecution
may present rebuttal evidence and cross-examine
any witnesses. Once both sides have presented the
evidence, each party may give a closing argument.

Ajury in a criminal trial must return a unanimous
verdict of “guilty” or “not guilty.” If a jury fails to
reach a unanimous verdict, it is referred to as a
“hung” jury, and a mistrial is declared. In such a situ-
ation, a new jury must retry the entire case. If the jury
returns a unanimous verdict of guilty, then the jury’s
duty is usually complete, since a jury in most jurisdic-
tions is not involved in the sentencing of the defen-
dant. A judge, when determining an appropriate sen-
tence for a convicted defendant, considers testimony
and reports from a number of different sources, such
as probation officers and victims. The federal govern-
ment and many state governments have established
detailed sentencing guidelines that must be followed
by judges in criminal cases. In addition to a sentence
of imprisonment or of a fine, a court may place a con-
victed defendant on probation, meaning that the de-
fendant is placed under the supervision of a local
correctional program. A defendant must comply with
specific terms and conditions of the probation in
order to avoid time in prison or jail. Similar to proba-
tion, a judge may also give the defendant a deferred
judgment, or may suspend the defendant’s sentence.
In either case, the defendant is given the opportunity
to remove the crime from his or her criminal record
by successfully completing a period of probation.

Appeals

If a party in a case is not satisfied with the out-
come of a trial decision, he or she may appeal the
case to a higher court for review. Not all parties have
the right to appeal, however, and parties must follow
proper procedures for the higher court to agree to
hear the appeal. During trial, parties must ‘‘preserve
error” by making timely objections to violations of
the rules of evidence and other procedural rules.
After trial, the party seeking an appeal must file a no-
tice of appeal with the trial court. The opposing party
may file a notice of cross-appeal if that party is not
satisfied with the final judgment from the lower
court. The party bringing the appeal is usually re-
ferred to as the appellant (though in some cases this
party is the petitioner), and the opposing party is re-
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ferred to as the appellee (or respondent in some
cases).

Once a party has filed a notice of appeal, both par-
ties must comply with a series of rules of appellate
procedure to continue with the appeal. The appel-
lant usually requests that the transcript of the trial
court proceeding from the trial court reporter be
sent to the court of appeals. The appellant must also
pay a docketing or similar fee with the court of ap-
peals. Both parties then file briefs with the appellate
court stating the facts from the case, stating the legal
arguments and reasons for appeal, and requesting re-
lief from the appellate court. Both parties have ac-
cess to the other party’s briefs submitted to the
court. Parties also request an oral argument, where
both sides are given the opportunity to make their
legal arguments before the court, and answer ques-
tions from the appellate court justices. Appellate
courts do not hear testimony from witnesses or con-
sider evidence that was not introduced in the trial.
Rather, a court of appeals reviews the trial court pro-
ceeding to determine whether the trial court applied
substantive or procedural law to the facts of the case
correctly. At the end of the appeal, the court will
issue an opinion that states the conclusion of the
court of appeals.

Almost all judicial systems in the United States
consist of three tiers, and an intermediate appellate
court hears the first level of appeals. If a party is dis-
satisfied with an intermediate court’s opinion, the
party may seek an appeal by its jurisdiction’s court
of last resort. In many cases, the decision of a court
of last resort to hear an appeal is discretionary, and
a party must petition the court to hear the appeal (in-
termediate appellate courts, by comparison, typically
do not have this discretion). The United States Su-
preme Court is the court of last resort for all cases
in the United States, including the intermediate fed-
eral courts of appeals and the highest state courts.
The U.S. Supreme Court only hears cases involving
the application of federal law, and in most cases, the
decision to grant an appeal is completely discretion-
ary on the part of the Supreme Court. A party seek-
ing review from the Supreme Court must file a peti-
tion for writ of certiorari requesting that the Court
review the lower court’s decision, and if the Court
grants the writ, the Court orders the submission of
the lower court’s case. The Supreme Court grants a
writ of certiorari in a very small percentage of cases,
usually when there is a controversial issue of federal
law in question in the case.

Civil appeals and criminal appeals are similar, with
two main exceptions. First, with very few exceptions,
the state may not appeal an acquittal of a criminal in
a trial court case. Second, in some criminal cases, es-
pecially murder cases where the defendant has re-
ceived the death penalty, the right to appeal is guar-
anteed and automatic.

Jurisdiction and Venue

When a party bring a lawsuit in a court in the Unit-
ed States, the party must determine which court has
appropriate jurisdiction to hear the case, and which
court is the proper venue for such a suit. Jurisdiction
refers to the power of a court to hear a particular
case, and may be subdivided into two components:
subject matter jurisdiction and personal jurisdiction.
Venue refers to the appropriateness of a court to
hear a case, and applies differently than jurisdiction.

A court has proper subject matter jurisdiction if it
has been given the power to hear a particular type
of case or controversy under constitutional or statu-
tory provisions. For example, a county court of law
may have jurisdiction to hear cases and controversies
where the amount in controversy of the claim is less
than $5,000. If a claimant brings a case before the
county court with an amount in controversy of
$7,500, the court lacks jurisdiction to hear the case
and will dismiss it. Subject matter jurisdiction is often
a difficult issue with respect to the jurisdiction of fed-
eral courts, discussed below. Personal jurisdiction is
based on the parties or property involved in the law-
suit. In personam jurisdiction refers to the power of
a court over a particular person or persons, and usu-
ally applies when a party is a resident of a state or has
established some minimum contact with that state.
In rem jurisdiction, by comparison, refers to the
power of a court over property located in a particular
state.

Venue is often confused with jurisdiction because
it applies when determining whether a particular
court may hear a case. A court may have jurisdiction
to hear a case, but may not be the proper venue for
such a case. Statutes often provide that proper venue
in a particular case is the county or location where
the defendant or defendants reside. Even if a court
in the county where the plaintiff resides has proper
jurisdiction to hear the case, it may not be the proper
venue because of a provision in a statute regarding
venue.

Jurisdiction of Federal Courts
Federal courts in the United States have limited
jurisdiction to hear certain claims, based primarily on
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provisions in Article III of the U.S. Constitution. Fed-
eral courts can hear cases involving the application
of the Constitution, federal statutes, or treaties. Fed-
eral courts may also hear cases where the amount in
controversy is more than $75,000, and all of the par-
ties are citizens of different states. State courts may
also hear cases with federal questions or where par-
ties reside in different states. If a party brings a case
in state court and a federal court has jurisdiction to
hear the case, the opposing party may remove the
case to federal court. The federal court generally re-
views each case to determine whether jurisdiction is
appropriate. If federal jurisdiction is not appropriate,
the court remands the case to state court.

Some suits may only be brought in federal court,
such as those brought by or against the government
of the United States. Other examples are those in-
volving bankruptcy, patents, and admiralty.

Legal vs. Equitable Remedies

Some remedies available from courts are consid-
ered “legal” remedies, while others are considered
“equitable” remedies. Legal remedies are usually
those involving an award of monetary damages. By
comparison, a court through use of an equitable
remedy may require or prohibit certain conduct
from a party. The distinction between legal and equi-
table remedies relates to the historic distinction be-
tween “law” and “‘equity” courts that existed in En-
gland as far back as the fourteenth century. Law
courts traditionally adhered to very rigid procedures
and formalities in resolving the outcome of a legal
conflict, while equity courts developed a more flexi-
ble system where judges could exercise more discre-
tion. This system transferred to the United States,
but today, most courts in the United States may hear
cases in both law and equity, although the procedure
and proof required to request an equitable remedy
may differ from the requirements to request a legal
remedy. Examples of equitable remedies are specific
performance of a contract, reformation of a contract,
injunctions, and restitution.

Procedural Rules of the Courts

In addition to procedural laws promulgated by
legislatures, judicial systems also adopt various rules
of procedure that must be followed by the courts and
parties to a case. Two main types of court rules exist.
First, some rules have general applicability over all
courts in a particular jurisdiction. Examples of such
rules are rules of civil procedure, rules of appellate
procedure, rules of criminal procedure, and rules of
evidence. Second, some rules apply only to a particu-

lar court, and are referred to as local court rules.
Many counties draft local court rules that apply to all
courts in those particular counties. Local court rules
are generally more specific than rules of general ap-
plicability, and both must be consulted in a given
case.

Pro Se Litigants and the Right to
Representation

A litigant representing himself or herself, without
the assistance of counsel, is called a pro se litigant.
It is almost always advisable to seek counsel with re-
spect to a legal claim, if possible. Defendants in crim-
inal cases are entitled to legal representation, and a
lawyer will be provided to a criminal if the criminal
shows indigence. Such assistance in criminal cases is
usually provided by a public defender’s office. Claim-
ants in civil cases, on the other hand, are not entitled
to attorneys, though any of a number of legal aid so-
cieties may be willing to provide legal services free
of charge. Many of these legal aid societies are subsi-
dized by public agencies, and will accept a case only
if a person meets certain criteria, usually focusing on
the income of the party.

In a civil case, a court may appoint counsel after
considering a number of factors, including the validi-
ty of the party’s position, and the ability of the party
to try the case. A party who is indigent must usually
file a written motion with the court, explaining the
party’s indigence and need for counsel. An attorney
who provides free legal assistance is said to provide
a pro bono service. Attorneys are generally free to
determine when they will provide pro bono services,
and it is common in every jurisdiction for the num-
ber of litigants seeking the appointment of counsel
to outweigh the number of attorneys willing to pro-
vide pro bono services.

If a party must continue pro se, the rules regard-
ing sanctions of attorneys apply equally to this party.
A party must verify the accuracy and reasonableness
of any document submitted to the court. If any sub-
mission contains false, improper, or frivolous infor-
mation, the party may be liable for monetary or other
sanctions. Likewise, a pro se litigant may be held in
contempt of court for failure to follow the directions
of a court. Many courts provide handbooks that as-
sist pro se litigants in following proper trial proce-
dures.

Small Claims Courts and Other Local
Tribunals

Cases involving a relatively small amount in con-
troversy may be brought before small claims court.
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These courts exist only at the state court level. The
maximum amount in controversy for a small claims
court is usually $1,000 for a money judgment sought,
or $5,000 for the recovery of personal property,
though these amounts vary among jurisdictions. Wit-
nesses are sworn, as they are in any trial, but the
judge in a small claims court typically conducts the
trial in a more informal fashion than in a trial at the
district court level. Judges may permit the admission
of evidence in a small claims action that may not be
admissible under relevant rules of evidence or rules
of procedure. One major exception is that privileged
communication is usually not admissible in a small
claims action. A small claims court usually only has
the power to award monetary damages. If a party is
unsatisfied with the judgment of the small claims
court, the party may ordinarily appeal the case to a
district court or other trial court.

Alternative Dispute Resolution

A variety of procedures may be available to par-
ties, which can serve as alternatives to litigation in
the court system. Alternative dispute resolution, or
ADR, has become rather common, because it is typi-
cally less costly and does not involve the formal pro-
ceedings associated with a trial. Parties usually enter
into one of two types of ADR: arbitration or media-
tion. If a case is submitted to arbitration, a neutral ar-
bitrator renders a decision that may be binding or
non-binding, depending on the agreement of the
parties. An arbitrator serves a function analogous to
a judge, though the presentation of each party’s evi-
dence does not need to follow the formal rules that
must be followed in a judicial decision. Though par-
ties are generally not able to appeal an arbitrator’s
award, parties may seek judicial relief if the arbitrator
acts in an arbitrary or capricious manner, shows bias
towards one of the parties, or makes an obvious mis-
take. Arbitration may be ordered by a court, may be
required under certain laws, or may be voluntary.

Mediation is similar to arbitration because it in-
volves the use of a neutral third party to resolve a dis-
pute. A mediator assists the parties to identify issues
in a dispute, and makes proposals for the resolution
of the dispute or disputes. However, unlike arbitra-
tors, a mediator does not have the power to make
a binding decision in a case. Also unlike arbitrators,
a mediator typically meets with each of the interest-
ed parties in private to hold confidential discussions.
Mediation may be court-ordered, may be required
under certain laws, or may be voluntary. A number
of organizations, including state bar associations,
offer mediation services.

A number of other forms of ADR exist. For exam-
ple, parties may employ the use of a fact finder, who
resolves factual disputes between two parties. In
some jurisdictions, parties may be required to sub-
mit a dispute to early neutral evaluation, where a
neutral evaluator provides an assessment of the
strengths and weaknesses of each party’s position.

Case Law in the Common Law System

Cases play a very important part in the legal sys-
tem of the United States, not only because courts ad-
judicate the claims of parties before them, but also
because courts establish precedent that must be fol-
lowed in future cases. The United States adopted the
common law tradition of England as the basis for its
legal system. Under the common law system, legal
principles were handed down from previous genera-
tions, first on an unwritten basis, then through the
decisions of the courts. Though legislatures possess
constitutional power to make law, in a common law
system there is no presumption that legislation ap-
plies to every legal problem in the area addressed by
the legislation. This differs from the legal systems
based on the civil law tradition derived from Roman
law (the use of the term civil law also refers to non-
criminal laws, as discussed below, and the two uses
of the term are distinct). In a civil law system, legisla-
tures develop codes that are presumed to apply to
all situations relevant to the code, and courts are em-
ployed only to adjudicate claims. The only state in
the United States that does not consider itself a
“common law state” is Louisiana, which adopted the
civil law tradition based on its roots in French law.
Accordingly, the codes (legislation) in that state are
somewhat different than those in other states.

Courts in the United States follow the doctrine of
precedent, which was also adopted from the English
common law system. Under this doctrine, courts not
only adjudicate the claims of the parties before them,
but also establish a precedent that must be followed
in future cases. The ruling of a court binds not only
itself for future cases, but also any courts under
which the court has appellate jurisdiction. Though
trial level courts make rulings of law that are binding
on future cases, the doctrine of precedent is most
important in the legal system at the appellate levels.

Publication of Case Law

Unlike statutes, cases are usually not available in
a subject matter arrangement. When a case is first
published, it is issued as a “‘slip opinion,” named as
such because these are printed on unbound sheets
of paper. These opinions are compiled, and eventu-
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ally published in bound case reporters. Cases from
the U.S. Supreme Court and from courts in many ju-
risdictions are contained in reporters published by
government bodies, and are called official reporters.
These cases and other cases are also published in the
National Reporter System, originally created by West
Publishing Company (now West Group) in 1879.
Case reporters in this system include state cases, fed-
eral cases, and cases from specialized tribunals, such
as the bankruptcy courts. Cases may be readily locat-
ed by finding their citation in the National Reporter
System, or in another case reporter. An example of
such a citation is “Roe v. Wade, 93 S. Ct. 705 (1973).”
“Roe v. Wade” refers to the names of the parties of
the case; “93” refers to the volume of the reporter;
“S. Ct.” is an abbreviation for Supreme Court Report-
er; 705" refers to the page in the reporter where the
case begins; and “(1973)” refers to year the case was
decided.

Cases from all three levels of the federal judicial
system are published. With few exceptions, only ap-
pellate court opinions from state courts are pub-
lished. Unlike appellate courts, state trial judges sel-
dom issue formal legal opinions about their cases,
although rulings of law may be available in the record
of the trial court. Most legal research in case law fo-
cuses on location of appellate court decisions.

Reading a Judicial Opinion

Like other types of law, reading and understand-
ing the meaning of a judicial opinion is more of an
art than a science. The opinion of the case includes
the court’s reasoning in deciding a case, and is bind-
ing on future courts only if a majority of the court de-
ciding the case joins the opinion (in which case the
opinion is called the majority opinion). If an opinion
is written in support of the court’s judgment, but is
not joined by a majority of justices, then the opinion
is termed a plurality. Plurality opinions are not bind-
ing on future courts, but may be highly persuasive
since they support the judgment of the court. Some
justices may agree with the judgment, but may not
agree with the majority opinion. These justices may
write concurring opinions that state their reasons in
support of the judgment. These opinions have no
precedential value, but may be persuasive in future
cases. Similarly, justices who disagree with the judg-
ment, the opinion, or both, write dissenting opinions
that argue against the judgment or majority opinion.

Some components of a majority opinion are bind-
ing on future courts, while others are not. The actual
holding or reason for deciding (traditionally referred

to as the ratio decidendi) provides the rule of law
that is binding precedent in future cases. By compari-
son, dictum is the portion of an opinion that is not
essential to a court’s holding, and is not binding on
future courts. Dicta may include background infor-
mation about the holding, or may include the judge’s
personal comments about the reasoning for the
holding. Dicta may be highly persuasive and may
alter the holdings of future cases.

Administrative Law and Procedure

Creation and Empowerment of Government
Agencies

Although the branches of government are primar-
ily responsible for the development of law and reso-
lution of disputes, much of the responsibility of the
administration of government has been delegated to
government agencies. While branches of govern-
ment may not delegate essential government func-
tions to agencies, agencies may administer govern-
ment programs, and promulgate and enforce
regulations. When a legislature creates a government
agency, it does so through the passage of an enabling
statute, which also describes the specific powers del-
egated to the agency. The Administrative Procedure
Act (APA) governs agency action at the federal level,
and state counterparts to the APA govern state agen-
cies.

Types of Government Agencies

Some government agencies are formed to carry
out government programs, but do not promulgate
regulations that carry the force of law. A number of
these agencies have been established to administer
such programs as highway construction, education,
public housing, and similar functions. Other govern-
ment agencies promulgate rules and regulations that
govern a particular area of law. Examples of regulato-
ry agencies include the Environmental Protection
Agency and Nuclear Regulatory Commission, both of
which promulgate regulations that are similar in
function to legislation. Legislatures also create agen-
cies that resolve dispute among parties, similar to the
function of a judicial body. Agency decisions are usu-
ally referred to as agency adjudications. Examples of
agencies that adjudicate claims are the National
Labor Relations Board and Securities and Exchange
Commission.

Agency Rulemaking

Most agencies that have regulatory power promul-
gate regulations through a process called notice and
comment rulemaking. Before a regulatory agency
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can promulgate a rule, it must provide notice to the
public. Federal agencies provide notice in the Feder-
al Register, a daily government publication that pro-
vides the text of proposed and final agency rules.
After considering comments from the public and
making additional considerations, the agency may
issue a final, binding rule. The promulgation of a final
rule can take months, or may take years, to com-
plete. State agencies must follow similar procedures,
including publication of proposed rules in a publica-
tion analogous to the Federal Register. Agency rules
are functionally equivalent to statutes. Federal agen-
cy rules currently in force are published in a subject
matter arrangement in the Code of Federal Regula-
tions. Each state publishes its rules in force in a state
administrative code.

Some agencies at the state and federal levels are
required to follow more formal procedures. Agencies
may not exceed the power delegated by a respective
legislature, and may adopt rules without following
the proper procedures provided in the enabling leg-
islation or legislation governing administrative pro-
cedures.

Agency Adjudications

Agencies with power to adjudicate claims operate
similarly to a court. Such an agency considers evi-
dence presented in a hearing, and makes a final,
binding decision based on an application of the law
to the facts in a case. An agency that adjudicates a
claim must maintain a record of the hearing, and par-
ties are generally able to seek judicial review of a de-
cision, much like judicial review of a lower court de-
cision. A court may overrule an agency decision if the
agency acted in an arbitrary or capricious manner,
made a decision unsupported by substantial evi-
dence, or made a decision unsupported by the facts
presented to the agency.

Relationship Among Various Laws and
Other Authority

Laws in the United States do not exist in a vacuum,
and determining the appropriate outcome of a case
may require consultation with several different types
of laws. A single case may be governed by application
of a statute, an administrative regulation, and cases
interpreting the statute and regulation. Understand-
ing the application of laws usually requires an under-
standing of the nature of legal authority.

Any authority emanating from an official govern-
ment entity acting in its lawmaking capacity is re-
ferred to as primary authority, and this authority is
what is binding on a particular case. Primary authori-
ty can be subdivided into two types: primary manda-
tory authority and primary persuasive authority. Pri-
mary mandatory authority is law that is binding in a
particular jurisdiction. For example, a Fifth Circuit
Court of Appeals decision is primary mandatory au-
thority in Texas, Mississippi, and Louisiana, since the
Fifth Circuit governs these states. By comparison,
primary authority that is not binding in a particular
jurisdiction is referred to as primary persuasive au-
thority. It is considered persuasive because though
such authority does not bind a decision-maker in a
jurisdiction, the decision-maker may nevertheless be
persuaded to act in a familiar fashion as the authority
from outside the jurisdiction. In the example above,
a Fifth Circuit decision in a court in California would
be considered primary persuasive authority, and
could influence the California tribunal in its decision-
making.

A second type of authority—secondary authori-
ty—may also be helpful in determining the appropri-
ate application of the law. Secondary authority in-
cludes a broad array of sources, including treatises (a
term used for law book); law review articles, which
are usually written by law professors, judges, or ex-
pert practitioners; legal encyclopedias, which pro-
vide an overview of the law; and several other items
that provide commentary about the law. An individu-
al who is not trained in the law (and in many cases
those who are trained in the law) should ordinarily
begin his or her legal research by consulting such au-
thority to gain a basic understanding of the law that
applies in a particular situation.

A final consideration that cannot be overlooked is
that the law constantly changes. If a legal researcher
comes across literature describing the law in a given
area, he or she must always verify that the discussion
in the literature reflects the current state of the law.
Legislatures and agencies constantly add new laws,
and revise and amend existing laws. Similarly, courts
routinely overrule previous decisions and may rule
that a statute or regulation is not valid under a rele-
vant constitutional provision. Updating legal authori-
ty involves a process of consulting supplements and
other resources, and is necessary to ensure that an
individual knows the current state of the law.
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FIRST AMENDMENT LAW

CENSORSHIP

Sections within this essay:

* Background
¢ Early History

* Censorship in the United States
- Book Censorship
- Music Censorship
- Press Censorship

* Electronic Censorship

e Additional Resources

Background

“Congress shall make no law respecting an estab-
lishment of religion, or prohibiting the free exercise
thereof; or abridging the freedom of speech, or of
the press; or the right of the people peaceably to as-
semble, and to petition the Government for a redress
of grievances.” Despite the guarantee implicit in the
words of the First Amendment to the U.S. Constitu-
tion, there have been many attempts in the ensuing
two centuries to censor or ban speech, both in print
and in other media.

Censorship is at best problematic and at worst
dangerous when it tries to silence the voice of the
powerless at the behest of the powerful. History has
shown that power and influence are not reliable
guides for judgment when it comes to information.
The Nazi government in Germany in the 1930s and
1940s, and the governments of the Soviet Union and
the People’s Republic of China, have shown the
world what happens when large, powerful nations

choose to deprive their own citizens of knowledge
and a voice. In the United States, Americans pride
themselves on freedom of speech and freedom of
the press—but many of them have experienced cen-
sorship. Boards of education frequently try to ban
certain books from their school districts; television
and radio stations ban certain programming; and
newspapers may alter certain stories. The reasons for
censorship are numerous, but they all share a com-
mon goal: protection. Perhaps children are the most
frequently protected group. Books are banned when
they depict violence or sexually suggestive material.
Motion pictures are rated to protect young people
from sex and violence on the screen. Internet re-
sources are filtered to ensure that students will be
unable to log into pornographic web sites.

Society, and often the courts, have determined
that some information does need to be censored,
and that not all media deserve First Amendment pro-
tection. Deciding which materials fall into which cat-
egories is a subject of ongoing debate.

Early History

Censorship laws existed in ancient Rome and
Greece more than 2,500 years ago; ancient societies
in the Middle East and China also had censorship
regulations. The role of censorship was to establish
moral standards for the general population; civiliza-
tions that exercised it saw censorship as a means of
helping the people by providing them with guidance.

The invention of movable type in the middle of
the fifteenth century revolutionized the printing in-
dustry; it made more books available and helped lit-
eracy spread beyond just the most educated in soci-
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ety. A more literate public meant more need for
censorship. The Roman Catholic Church released a
list of Prohibited Books, or Index Librorum Prohibi-
torum, in 1559, the first of 20 such lists (the last was
issued in 1948). This list included books deemed by
the Church to be heretical. Authors such as Galileo
were denounced, and some authors (such as Sir
Thomas More) were put to death. Prohibitions were
not only religious; in 1563, Charles IX of France is-
sued a decree that all printed material required his
special permission.

Nonetheless, it became harder to suppress infor-
mation, and by the end of the seventeenth century
there was a movement toward freedom of speech
and the press. Sweden established a law guarantee-
ing freedom of the press in 1766, followed by Den-
mark in 1770. The newly formed United States put
the First Amendment into its Constitution in 1787,
and the French government moved in the same di-
rection in 1789 at the dawn of its revolution.

Censorship in the United States

The First Amendment has long been the standard
by which the U.S. government has measured the
freedom of individuals to speak or write their opin-
ions without fear of reprisals. That freedom is not ab-
solute; one of the most commonly cited examples
warns that people do not have the right to walk into
a crowded theater and shout, “Fire!” thus causing
people to panic and trample over each other.
Through the decaded the government has attempt-
ed to determine legitimate curbs to this freedom as
opposed to arbitrary or discriminatory prohibitions.

Book Censorship

Censorship existed in the United States from its
beginnings, the existence of the First Amendment
notwithstanding. But although there were federal
anti-obscenity laws, censorship itself was not man-
dated by federal or state governments. What codified
censorship was the 1873 Comstock Act, which called
for the banning of literature deemed sexually arous-
ing, even indirectly. The man for whom the act is
named, Anthony Comstock, was the leader of the
New York Society for the Suppression of Vice and a
special agent for both the U.S. Post Office and the
New York state prosecutor’s office. The Comstock
Act banned the mailing, importation, and transporta-
tion of any printed material (even private letters) that
contained lewd or lascivious material. It also banned
the transport of any sort of contraceptive drug or de-
vice, as well as literature describing contraceptive de-

vices. What this meant was that a book that in any
way made mention of any sort of birth control could
be considered lewd and subject to confiscation. Vio-
lators of the Comstock Act (Comstock himself was
deputized and arrested many violators himself) faced
steep fines and even time in prison.

Other books that were affected by the Comstock
Act included The Decameron (written by Giovanni
Boccaccio in the fourteenth century), Tolstoy’s
Kreutzer Sonata, Hemingway’s For Whom the Bell
Tolls, and D.H. Lawrence’s Lady Chatterley’s Lover.

In Boston, the Watch and Ward Society, which
had long championed against what it deemed inde-
cent, organized book bans in the 1920s, which gave
the language the phrase “Banned in Boston.”
Groups such as the American Civil Liberties Union
(ACLU) fought to challenge the censorship laws.
These groups were successful on several occasions,
winning the right in 1933 for James Joyce’s Ulysses to
be imported into the United States and in 1960 when
federal courts allowed the full version of Lady Chat-
terley’s Lover to be published here.

Beginning in the 1950s, a series of U.S. Supreme
Court cases helped change the scope of censorship
laws in the United States.

Butler v. State of Michigan. The Butler case deter-
mined in 1957 that adult reading material did not
need to be restricted to protect minors. It struck
down a Michigan law that outlawed any printed ma-
terial with obscene language (which could corrupt
children), noting that the material’s existence by it-
self was not a danger to young readers and the law
was too sweeping. Justice Felix Frankfurter wrote
that the Michigan law limited the entire adult popula-
tion to “‘reading only what is fit for children.”

Roth v. United States. Also decided in 1957, this
case upheld a conviction for mailing materials that
were deemed to be “in the prurient interest.” Al-
though Roth made clear that obscene material was
not subject to First Amendment protection, the
court did note that material that has some redeeming
social value or importance. (Obscenity, wrote Justice
William Brennan, was ‘“utterly” without such value.)

Jacobellis v. Obio. This case was decided in 1964.
It held that “‘national” standards for obscenity deter-
mined “‘community” standards. A Cleveland Heights,
Ohio theater had shown a foreign film with an explic-
it sex scene. The theater owner was arrested for vio-
lating the state obscenity statute, but the Supreme
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Court held that since the film in question had been
screened across the country without incident, it was
not obscene. “The Court has explicitly refused to tol-
erate a result whereby ‘the constitutional limits of
free expression in the Nation would vay within state
lines,”” wrote Justice William Brennan. ‘“We see even
less justification for allowing such limits with town or
county lines.” Jacobellis was the case in which Jus-
tice Potter Stewart made his famous observation
about obscenity: “I know it when I see it.”

Memoirs v. Attorney General of Massachusetts.
This case, decided in 1966, reversed a state court’s
ruling that the 1749 book Memoirs of a Woman of
Pleasure, commonly known as Fanny Hill, was ob-
scene. The reason, explained the court, was that the
book, despite its content (much of which could be
construed as offensive) geared toward prurient inter-
est, the book was not “utterly” without redeeming
social value. To be obscene, the book would have to
have prurient appeal, offensiveness, and utter lack
of redeeming social value.

Ginzburg v. United States. This case was decided
in 1966, and the court upheld the conviction of a
publisher who had marketed and mailed three sexu-
ally explicit publications. The reason the court
reached this decision was that the material, though
potentially not patently obscene, had been marketed
solely as erotic material and thus could be reasonably
construed on that basis to be obscene.

Ginsberg v. State of New York. In this 1968 case,
the Supreme Court upheld a statute that a state can
create more stringent obscenity standards for minors
than for adults. The defendant had sold two adult
magazines to a 16-year-old boy, and argued that the
anti-obscenity statute violated that minor boy’s right
to read under the First Amendment. The court found
that there was no violation of the child’s rights be-
cause the material in question was obscene for chil-
dren.

Miller v. California. This landmark 1973 case es-
tablished a new definition for obscenity, replacing
the standard set by Roth. The defendant had been
convicted under California’s obscenity law for mail-
ing sexually explicit advertisements to sell adult
books and films. An appellate court uphend the con-
viction, but the Supreme Court vacated the appellate
court’s decision and sent it back for reconsideration
using the new definition. Chief Justice Warren Bur-
ger, writing for the majority, outlined the definition:
“The basic guidelines . . . must be: (a) whether the
average person applying contemporary community

standards would find that the work, taken as a whole,
appeals to a prurient interest; (b) whether the work
depicts or describes, in a patently offensive way, sex-
ual conduct specifically defined by the applicable
state law; and (c) whether the work, taken as a
whole, lacks serious literary, artistic, political, or sci-
entific value.”

Board of Education v. Pico. Decided in 1982 by
a 5-4 majority, this case ruled that school boards do
not have the absolute right to remove books from
school libraries. A school board in Island Trees, New
York removed several books from the school library
shelves, including The Fixer by Bernard Malamud,
Slaughterhouse Five by Kurt Vonnegut, Best Short
Stories of Negro Writers (edited by Langston
Hughes), A Hero Ain’t Nothin’ But A Sandwich by
Alice Childress, and A Reader for Writers (edited by
Jerome Archer). The school board, when challenged
about its decision, called the books ‘‘anti-American,
anti-Christian, anti-Semitic, and just plain filthy.”” Al-
though it was determined by a separate committee
that several of the books should be replaced, but the
board refused. A group of students sued the district.

Justice William Brennan wrote that “the special
characteristics of the school library make that envi-
ronment especially appropriate for the recognition
of First Amendment rights of students.” While the
court noted that school boards do have discretion in
what books to acquire for the school, and it could re-
ject any works deemed to be “pervasively vulgar.”

School boards continue to attempt to ban books,
with classics such as The Adventures of Huckleberry
Finn and Of Mice and Men among the most fre-
quently challenged, according to the American Li-
brary Association. In the early years of the twenty-
first century, the Harry Potter series of books, which
tell the story of a young aspiring wizard and his ad-
ventures in wizard school, have become a focal point
for many who oppose the focus on wizardry and
magic.

Music Censorship

Musical lyrics have been the subject of censorship
through the vyears, particularly those that were
deemed sexually suggestive or violent. Censorship
has affected the works and performances of such dis-
parate artists as Cole Porter, Frank Zappa, Bruce
Springsteen, Rosemary Clooney, the Carpenters, Sh-
eena Easton, Perry Como, and Bob Dylan.

In 1954, for example, Cole Porter’s “I Get A Kick
Out of You” was edited for radio broadcast to re-
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move the line “I get no kick from cocaine” (it was
replaced with “I get perfume from Spain”); the
American Broadcasting Company bans Rosemary Cl-
ooney’s performance of “Mambo Italiano,” citing in-
adequate standards for “good taste”; and police in
Long Beach, California and Memphis, Tennessee
confiscated jukeboxes thought to contain songs with
suggestive lyrics (the owners were fined as well).

Sometimes, the censors’ rationale had nothing to
do with the lyrics. In 1968, a radio station in El Paso,
Texas banned the playing of songs performed by Bob
Dylan because his lyrics were hard to understand.
(The did not ban performances of his lyrics when
sung by other artists.) And in 1990, a radio station in
Nebraska led a boycott against the music of k.d.
lang—not because of what she sang, but because she
was a vegetarian.

Although the music industry has frequently come
under attack by opponents they deemed too reac-
tionary or literal-minded, mainstream concerns
about lyrics were being expressed more openly. In
1985, twenty wives of politicians and business lead-
ers in Washington, D.C. (including Tipper Gore, wife
of then-senator Al Gore) formed the Parents Music
Resource Center (PMRC). The group’s goal was to
lobby the music industry for a ratings system for
music similar to that used in the film industry, the
printing of lyrics on album covers, and an overall re-
assessment of musicians and lyricists whose work
could be deemed violent or explicitly sexual. In 1990,
a parental warning sticker system was adopted by the
recording industry that would place warning stickers
on records deemed explicit. A year later, Wal-Mart,
the nation’s largest retailer, announced that it would
refuse to stock any stickered albums in its stores. In
1995, former U.S. education secretary William Ben-
nett and national Political Congress of Black Women
chair C. Delores Tucker addressed a shareholders’
meeting of Time-Warner, Inc., deploring rap music
lyrics that promoted violence or that degraded
women.

After the attacks in New York and Washington,
D.C., on September 11, 2001, Clear Channel Com-
munications (the largest broadcast station owner in
the United States) released a list of 150 suggested
songs it deemed “lyrically questionable” because
they had metaphoric references to planes, crashing,
and death. The list included Steve Miller, s*“Jet Airlin-
er,” the Dave Matthews Band’s “Crash Into Me,” Pat
Benatar’s “Hit Me with Your Best Shot,” and the
Jerry Lee Lewis song “Great Balls of Fire.”

Press Censorship

The concept of “freedom of the press” was estab-
lished in New York when it was still a British colony.
In 1734, John Peter Zenger, publisher of the New
York Weekly Journal, was charged with libel against
colonial governor William Cosby when he printed ar-
ticles critical of Cosby’s decision to remove the chief
justice of New York from office. He was imprisoned
for nine months before his case went to trial. Phila-
delphia attorney Andrew Hamilton argued that state-
ments could not be libelous if they were true. Al-
though English law did not accept truth as a defense
to libel, Hamilton pressed the issue with the jury,
which found Zenger not guilty on August 4, 1735.
This case set a precedent that truth is an absolute de-
fense to libel.

Over the years, freedom of the press has been an
important element of American society. Newspapers
have traditionally been given considerable leeway in
what they publish, and there has never been a short-
age of opinions expressed in print in the United
States. Nonetheless, censorship is hardly unknown
in the press, or in broadcast news programs.

Often, the press censorship is voluntary. In times
of war, for example, the press is careful about pub-
lishing material that could provide enemy forces with
sensitive information about U.S. troops. On a more
personal level, public figures were long afforded the
courtesy of not having their private lives printed in
newspapers or broadcast through other media. Presi-
dent Franklin D. Roosevelt could not stand unassist-
ed after his 1921 bout with polio, but during his pres-
idency the press voluntarily refrained from
publishing photographs or releasing film footage of
Roosevelt being assisted or using a wheelchair. (As
the twentieth century progressed, this sort of courte-
sy eroded steadily, which sometimes may have given
the public more information than it wanted about
the private lives of public figures.)

Also, the press and broadcast media have often
felt compelled to be sensitive to advertisers and
sponsors. There are countless examples of brave
publications running unsympathetic stories about
advertisers, who would promptly cancel all future ad-
vertising with the offending publication. And there
are examples of publications refusing to run stories
that could offend a potential advertiser. But these are
not examples of government-sanctioned censorship.

That said, there have been charges of government
censorship over the years from the press, particularly
during war time. One of the most noteworthy exam-
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ples comes from the Iraq War, which began in March
2003. Not long after the war began, the Pentagon is-
sued an order banning the release of photographs of
flag-draped military coffins returning from the battle
zone. (The ban had actually been in effect for several
years before the war but not enforced.) Proponents
of the ban argued that publishing the photos did a
disservice to the privacy of the fallen soldiers and
their families. Opponents of the ban countered that
it was nothing more than a public relations ploy to
minimize the true scope of American war casualties.

The Freedom of Information Act (FOIA), enacted
in 1966, establishes the public’s right to obtain infor-
mation from any agency of the federal government.
Any group or individual (foreign nationals as well as
American citizens) can file a request. Each govern-
ment agency is required by law to provide the public
with information on how to file FOIA requests. There
are exemptions to FOIA, including national security
information, internal personnel information, confi-
dential business information, inter- and intra-agency
confidential communications, law enforcement re-
cords, financial institutions, and geological informa-
tion. FOIA was amended in 1996 to allow increased
access to electronic information.

Electronic Censorship

As a resource for information, the Internet has
been both exciting and exasperating for precisely the
same reason: the volume of unrestricted material
that can be accessed instantly from virtually any-
where in the world. This means that inaccurate infor-
mation can be distributed as quickly and easily as
carefully researched material. It also means that of-
fensive material, including pornography, can be post-
ed and accessed. Balancing the First Amendment
right to free speech with the need to protect against
unprotected material has been a key focus of the U.S.
government since the 1990s.

In 1996, Congress passed the Communications
Decency Act (CDA), which prohibited the posting of
materials deemed “indecent” or “patently offen-
sive.” There were already laws prohibiting child por-
nography and obscenity; CDA went further and ulti-
mately prohibited what opponents claimed was
protected speech under the First Amendment. The
U.S. Supreme Court unanimously struck down CDA
in 1997, claiming that its reach was too broad.

Congress passed the Child Online Protection Act
(COPA) in 1998 and the Children’s Internet Protec-

tion Act (CIPA) in 2000. COPA established criminal
penalties for any one who distributed indecent on-
line material to minors, and CIPA required libraries
and schools to place filters on their computers or
face the loss of federal funding. COPA was chal-
lenged in the courts and in 2003 the Third Circuit
Court of Appeals found that is was unconstitutional.
The U.S. Supreme court upheld that decision in 2004
by a 5-4 margin. As for CIPA, it withstood a challenge
when the Supreme Court found it constitutional by
a 6-3 margin, but a pluraility of the justices noted that
the filtering systems needed to be easy to disable for
adults who wish to use public library computers.

First Amendment arguments have also allowed
unsolicited e-mail (better known as spam) to clog
the e-mail boxes of millions of individuals, not to
mention commercial, corporate, and even govern-
ment e-mail accounts. Proponents of spam claim that
it is the electronic equivalent of bulk mail and is pro-
tected speech. Opponents claim that spam is far
more insidious because many spammers use phony
e-mail addresses and subject lines, making it impossi-
ble to contact the source to ask to be removed from
the mailing list. (Experts on spam advise against
sending a reply to “opt-out” links because this mere-
ly assures the spammer that the sender’s address is
active.) In December 2003 President George W. Bush
signed the CAN-SPAM Act, which requires all com-
mercial e-mailers to provide an opportunity to opt
out, prohibits false headers and subject lines, and im-
poses civil penalties on offenders. Though well-
intentioned, CAN-SPAM did little to make a real im-
pact, in part because it is easy for spammers to find
electronic loopholes that allow them to remain un-
caught. The Coalition Against Unsolicited Commer-
cial E-mail (CAUCE) is a volunteer nonprofit organi-
zation that works to find ways to help reduce spam.
Information on consumer guidelines, and on the
group’s progress, can be found at www.cauce.org.

Additional Resources

Banned in the USA: A Reference Guide to Book Censorship
in Schools and Public Libraries, Herbert N. Foerstel,
Greenwood Press, 2002.

Censorship in America: A Reference Handbook, Mary
Hull, ABC-CLIO, 1999.

The Language Police: How Pressure Groups Restrict What
Students Learn, Diane ravitch, Knopf, 2003.

Parental Advisory: Music Censorship in America, Eric
Nuzum, Perennial, 2001.
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Organizations

American Civil Liberties Union (ACLU)

125 Broad Street, 18th Floor

New York, NY 10004 USA

Phone: (212) 344-3005

URL: http://www.aclu.org/

Primary Contact: Anthony D. Romero, Executive
Director

American Library Association

50 East Huron Street

Chicago, IL 60611 USA

Phone: (800) 545-2433

URL: http://www.ala.org

Primary Contact: Keith Michael Fiels, Executive
Director

Fairness and Accuracy in Reporting (FAIR)
112 West 27th Street

New York, NY 10001 USA

Phone: (212) 633-6700

Fax: (212) 727-7668

URL: http://www.fair.org

Federal Communications Commission (FCC)
445 12th Street, SW

Washington, DC 20554 USA

Phone: (866) 225-5322

Fax: (866) 418-0232

E-Mail: fccinfo@fcc.gov

URL: http://www.fcc.gov

Primary Contact: Kevin J. Martin, Chair
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DOCTOR-PATIENT CONFIDENTIALITY

Sections within this essay:

* Background
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* The Doctor-Patient Relationship

* Doctor-Patient Privilege

* Constitutional Right to Privacy

* Waiver of Confidentiality or Privilege

* Select Applications
- Medical Records
- Death Certificates
- Duty to Warn Others of Medical Con-
ditions

¢ Select State Disclosure Laws

¢ Additional Resources

Background

The concept of “doctor-patient confidentiality”
derives from English common law and is codified
in many states’ statutes. It is based on ethics, not law,
and goes at least as far back as the Roman Hippocrat-
ic Oath taken by physicians. It is different from ““‘doc-
tor-patient privilege,” which is a legal concept. Both,
however, are called upon in legal matters to establish
the extent by which ethical duties of confidentiality
apply to legal privilege. Legal privilege involves the
right to withhold evidence from discovery and/or
the right to refrain from disclosing or divulging infor-
mation gained within the context of a “special rela-
tionship.” Special relationships include those be-

tween doctors and patients, attorneys and clients,
priests and confessors or confiders, guardians and
their wards, etc.

The Oath of Hippocrates, traditionally sworn to by
newly licensed physicians, includes the promise that
“Whatever, in connection with my professional ser-
vice, or not in connection with it, I see or hear, in the
life of men, which ought not to be spoken of abroad,
I will not divulge, as reckoning that all such should
be kept secret.” The laws of Hippocrates further pro-
vide, “Those things which are sacred, are to be im-
parted only to sacred persons; and it is not lawful to
impart them to the profane until they have been initi-
ated into the mysteries of the science.”

Doctor-patient confidentiality stems from the spe-
cial relationship created when a prospective patient
seeks the advice, care, and/or treatment of a physi-
cian. It is based upon the general principle that indi-
viduals seeking medical help or advice should not be
hindered or inhibited by fear that their medical con-
cerns or conditions will be disclosed to others. Pa-
tients entrust personal knowledge of themselves to
their physicians, which creates an uneven relation-
ship in that the vulnerability is one-sided. There is
generally an expectation that physicians will hold
that special knowledge in confidence and use it ex-
clusively for the benefit of the patient.

The professional duty of confidentiality covers not
only what patients may reveal to doctors, but also
what doctors may independently conclude or form
an opinion about, based on their examination or
assessment of patients. Confidentiality covers all
medical records (including x-rays, lab-reports, etc.)
as well as communications between patient and doc-
tor, and it generally includes communications be-
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tween the patient and other professional staff work-
ing with the doctor.

The duty of confidentiality continues even after
patients stop seeing or being treated by their doc-
tors. Once doctors are under a duty of confidentiali-
ty, they cannot divulge any medical information
about their patients to third persons without patient
consent. There are, however, exceptions to this rule.

Key Points

* There is no duty of confidentiality owed un-
less a bona-fide doctor-patient relationship
exists or existed

* The scope of the duty of doctor-patient con-
fidentiality, as well as the existence of a doc-
tor-patient legal privilege, varies from state
to state. No federal law governs doctor-
patient confidentiality or privilege

* Generally, what is confidential is information
that is learned or gained by a doctor, during
or as a result of the doctor’s communica-
tions with examination of you, or medical as-
sessment of the patient

* The duty of confidentiality continues even
after the patient stops seeing or being treat-
ed by the doctor

* The duty of confidentiality is not absolute.
Doctors may divulge or disclose personal in-
formation, against the patient’s will, under
very limited circumstances

The Doctor-Patient Relationship

There must be a bona fide ‘“‘doctor-patient rela-
tionship” between individuals and a physician before
any duty of confidentiality is created. Generally
speaking, individuals must voluntarily seek advice or
treatment from the doctor, and have an expectation
that the communication will be held in confidence.
This expectation of confidentiality does not need to
be expressed. It is implied from the circumstances.

If individuals meet a doctor at a party, and in the
course of “small-talk”’conversation, they ask the doc-
tor for an opinion regarding a medical question that
relates to them, the doctor’s advice would most like-
ly not be considered confidential, nor would the doc-
tor be considered ‘‘the individuals doctor.” Likewise,
if individuals send an e-mail to an “Ask the Doctor”

website on the Internet, the communication would
not be considered confidential, nor would the per-
son who responded to the e-mail be considered he
sender’s doctor. No doctor-patient relationship was
established, and no duty is owed.

If individuals are examined by a physician at the
request of a third party (such as an insurance compa-
ny or their employer), no matter how thorough or
extensive the examination, or how friendly the doc-
tor, there is generally no physician-patient relation-
ship and no duty of confidentiality is owed to the pa-
tients. This is because they did not seek the
physician’s advice or treatment, and the relationship
is at “‘arm’s-length.”

In many states, the privilege is limited to profes-
sional relationships between licensed doctors of
medicine and their patients. Other states extend the
privilege to chiropractors, psychologists, therapists,
etc.

Doctor-Patient Privilege

Once a bona-fide doctor-patient relationship is es-
tablished, the duty of confidentiality*‘attaches,” and
in many states, the doctor can invoke a legal privi-
lege, on the patient’s behalf, when asked to disclose
or divulge information the doctor may have or know
about the patient.

Federal Rule of Evidence (FRE) 501 provides that
any permissible privilege “shall be governed by the
principles of common law” as interpreted by federal
courts. However, in civil actions governed by state
law, the privilege of a witness is also determined by
the laws of that state. Most states recognize some
form of doctor-patient privilege by express law (stat-
ute), but over time, there have been many excep-
tions that have chipped away the use or scope of the
privilege.

In recent years, many courts have held that doc-
tors also owe duties to protect non-patients who may
be harmed by patients. For example, without a pa-
tient’s permission or knowledge, doctors may warn
others or the police if the patient is mentally unsta-
ble, potentially violent, or has threatened a specific
person. In some states, the duty to report or warn
others “trumps” the right to confidentiality or privi-
leged communication with a doctor. Courts will de-
cide these matters by balancing the sanctity of the
confidentiality against the foreseeability of harm to
a third party.
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Constitutional Right to Privacy

The fundamental right to privacy, guaranteed by
the Fifth and Fourteenth Amendments to the U. S.
Constitution, protects against unwarranted invasions
of privacy by federal or state entities, or arms thereof.
As early as in Roe v. Wade, 410 U. S. 113 (1973), the
U. S. Supreme Court acknowledged that the doctor-
patient relationship is one which evokes constitu-
tional rights of privacy. But even that right is not ab-
solute and must be weighed against the state or fed-
eral interest at stake.

For example, in Whalen v. Roe, 429 U.S. 589
(1977), a group of physicians joined patients in a law-
suit challenging the constitutionality of a New York
statute that required physicians to report to state au-
thorities the identities of patients receiving Schedule
II drugs (controlled substances). The physicians al-
leged that such information was protected by the
doctor-patient confidentiality, while the patients al-
leged that such disclosure was an invasion of their
constitutional right to privacy. The Supreme Court
did not disagree with the lower court’s finding that
“the intimate nature of a patient’s concern about his
bodily ills and the medication he takes . . . are pro-
tected by the constitutional right to privacy.” Howev-
er, the high court concluded (after balancing the
state’s interests) that “Requiring such disclosures to
representatives of the State having responsibility for
the health of the community, does not automatically
amount to an impermissible invasion of privacy.”

In the Whalen case (decided in 1977), the U. S.
Supreme Court had (prophetically) added a note
about massive computerized databanks of personal
information. Said the Court:

“A final word about issues we have not decided.
We are not unaware of the threat to privacy implicit
in the accumulation of vast amounts of personal in-
formation in computerized data banks or other mas-
sive government files . . . The right to collect and use
such data for public purposes is typically accompa-
nied by a concomitant statutory or regulatory duty
to avoid unwarranted disclosures . . . We . . . need
not, and do not, decide any question which might be
presented by the unwarranted disclosure of accumu-
lated private data—whether intentional or uninten-
tional—or by a system that did not contain compara-
ble security provisions. We simply hold that this
record [Whalen] does not establish an invasion of
any right or liberty protected by the Fourteenth
Amendment.”

Waiver of Confidentiality or Privilege

A privilege belongs to the patient, not the doctor.
Generally, only a patient may waive the privilege. A
patient’s written consent is needed before a doctor
can release any information about the patient. But
there are other ways in which a patient may “‘waive”
the privilege of confidentiality. For example, if a pa-
tient brings a friend into the examination or consul-
tation with the doctor, the friend may be forced to
testify as to what transpired and what was said. (On
the other hand, nurses or medical assistants in the
room are ‘‘extensions” of the doctor for purposes of
confidentiality and are covered by the privilege.) The
patient may also waive the privilege by testifying
about his or her communications with the doctor or
about his or her physical condition at the time.

Another common way in which a patient waives
the confidentiality of the privilege is by filing a law-
suit or claim for personal injury. By doing so, the
patient has put his or her physical condition “at
issue” in the lawsuit. Therefore, the law presumes
that the patient has waived all confidentiality regard-
ing his or her medical condition, and there is an im-
plied authorization to the patient’s doctor for disclo-
sure of all relevant information. If a patient fails to
object to a doctor’s testimony, the patient has
waived the privilege as well.

Select Applications

Medical Records

In the past, physicians could physically secure and
shield personal medical records from disclosure, ab-
sent consent from their patients. Electronic data-
banks changed all that (as foretold by the Supreme
Court in Whalen, above). Patchy and varied state
laws involving doctor-patient confidentiality left
much to be desired. With the passage of the Health
Insurance Portability and Accountability Act of 1996
(HIPAA) (which encouraged electronic transmission
of patient data), Congress passed concurrent legisla-
tion for uniform protection of medical records and
personal information. In December 2000, the De-
partment of Health and Human Services (HHS) pub-
lished its Privacy Rule (65 Fed. Reg. 82462), which
became effective on April 14, 2001. The regulation
covers health plans, health—care clearinghouses, and
health—care providers that bill and transfer funds
electronically. The regulation mandates a final com-
pliance date of April 14, 2003 (small health plans
have until April 14, 2004 to comply.) The Privacy Rule
includes provisions for the following:
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* Ensuring patient access to medical records,
ability to get copies and/or request amend-
ments

* Obtaining patient consent before releasing
information. Health care providers are re-
quired to obtain consent before sharing in-
formation regarding treatment, payment,
and health care operations Separate patient
authorizations must be obtained for all non-
routine disclosures and non-health related
purposes. A history of all non-routine disclo-
sures must be accessible to patients

* Providing recourse for violations through an
administrative complaint procedure

Death Certificates

Under most state laws, birth and death certificates
are a matter of public record. The advent of physi-
cian-assisted suicides in less than a handful of states
(e.g., Oregon) created new concerns for the scope
of doctor-patient confidentiality. Some states have
addressed this issue by express legislation, e.g., per-
mitting the registration of physician-assisted deaths
directly to state offices rather than to local county of-
fices of vital statistics. Others have permitted dual-
systems that incorporate specific codes for “cause of
death” on public records but more thorough expla-
nations on private state records. Many doctors sim-
ply list innocuous language, such as ‘“cardiac-
respiratory failure,” on public records, and leave
blank the secondary or underlying cause. Similar is-
sues of limited disclosure often arise on birth re-
cords. In some circumstances, personal details such
as paternity, marital status, or information regard-
ing a newborn’s HIV status may warrant the filing
of dual records (one requiring more disclosure than
the other) for separate purposes and separate view-
ers, based on a “need to know” criterion.

Duty to Warn Otbers of Medical Conditions
Under most state statutes, doctors and health—
care providers generally have duties to report inci-
dence of certain sexually transmitted diseases, child
abuse, communicable diseases, HIV/AIDS, or other
conditions deemed to be risks to the health and safe-
ty of the public at large. Some states have developed
registries to track the incidence of certain condi-
tions, (e.g., certain forms of cancer) that may later
help researchers discover causes. In registry cases,
personal data about the patients are released only to
the necessary local, state, or federal personnel, and
the data usually do not contain “patient identifiers.”

Select State Disclosure Laws

ALABAMA: Medical records disclosing “notifiable
diseases” (those diseases or illnesses that doctors
are required to report to state officials) are strictly
confidential. Written consent of patient is required
for release of information regarding sexually trans-
mitted disease. (Ch. 22-11A-2, 22).

ALASKA: Mental health records may be disclosed
only with patient consent/court order/law enforce-
ment reasons (Ch. 47.30.845). In cases of emergency
medical services, records of those treated may be dis-
closed to specified persons.(Ch. 18.08.086). Express
language permits disclosure of financial records of
medical assistance beneficiaries to the Dept. of Social
Services. (Ch. 47.07.074).

ARIZONA: Statutory privilege for physicians and
surgeons (Ch. 12-2235). There are mandatory report-
ing requirements for malnourishment, physical ne-
glect, sexual abuse, non-accidental injury, or other
deprivation with intent to cause or allow death of
minor children, but the records remain confidential
outside judicial matters (Ch. 13-3620). Access to
other medical records is by consent or pursuant to
exceptions outlined in Ch. 36-664.

ARKANSAS: Arkansas has a special privilege per-
mitting doctors to deny giving patients or their attor-
neys or guardians certain medical records upon a
showing of “detrimentality”’ (Ch.16-46-106). Other-
wise, access by patients and their attorneys are cov-
ered under Ch. 23-76-129 and 16-46-106.

CALIFORNIA: California’s legal privilege expressly
includes psychotherapists and psychiatrists (Section
1010 of Evidence Rules). Patients must expressly
waive doctor-patient confidentiality when they be-
come plaintiffs in civil lawsuits (Section 1016 of Evi-
dence Rules). Doctors may withhold certain mental
health records from patients if disclosure would have
an adverse effect on patient. (H&S Section 1795.12
and.14).

COLORADO: Doctors are permitted to withhold
from patients’ psychiatric records that would have a
significant negative psychological impact; in those
cases, doctors may prepare a summary statement of
what the records contain (Ch.25-1-801). There are
mandatory disclosure requirements for certain dis-
eases (Ch 25-1-122).

CONNECTICUT: There is limited disclosure of
mental health records (Ch. 4-105) and limited disclo-
sure to state officials (Ch.53-146h; 17b-225).
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DELAWARE: Strict disclosure prohibitions exist
about sexually transmitted diseases, HIV infections
(Tit. 16-711). No physician-patient privilege exists in
child abuse cases (Tit. 16-908).

DISTRICT OF COLUMBIA: D.C. Code 14-307 and
6-2511 address legal privilege of physicians and sur-
geons and mental health professionals except where
they are outweighed by “interests of public justice.”
Public mental health facilities must release records to
patient’s attorney or personal physician (21-562).

FLORIDA: Florida Statutes Annotated 455-241 rec-
ognizes a psychotherapist-patient privilege. Mental
health records may be provided in the form of a re-
port instead of actual annotations (455-241). Patient
consent is required for general medical records re-
leases except by subpoena or consent to compulso-
ry physical exam pursuant to Civil Rule of Procedure
1.360 (455-241).

GEORGIA: Legal privilege is extended to pharma-
cists and psychiatrists (Ch. 24-9-21, 9-40). Mandatory
disclosure to state officials is required for child abuse
and venereal disease. (Ch. 19-7-5; 31-17-2).

HAWAII: Hawaii Revised Statute 325-2 provides
for mandatory disclosure to state officials for com-
municable disease or danger to public health. Names
appearing in public studies such as the Hawaii
Tumor Registry are confidential and no person who
provides information is liable for it (324-11, et seq.).

IDAHO: Physician-patient privilege is found in the
Idaho Code 9-203(4). There is mandatory disclosure
for child abuse cases within 24 hours (16-1619) and
sexually transmitted diseases (39-601). Both doctors
and nurses may request protective orders to deny or
limit disclosure (9-420).

ILLINOIS: Mandatory disclosure to state officials
exists for child abuse and sexually transmitted diseas-
es (325 Illinois Compiled Statutes Annotated 5/4).

INDIANA: Doctor-patient information is protected
by Ch.34-1-14-5. Insurance companies may obtain in-
formation with written consent (Ch 16-39-5-2). Man-
datory disclosure to state officials exists for child
abuse and sexually transmitted diseases (31-6-11-3
and 4) (16-41-2-3).

IOWA: Mandatory disclosure to state officials ex-
ists of sexually transmitted diseases (Ch. 140.3 and
4).

KANSAS: State law recognizes doctor-patient privi-
lege (Ch. 60-427) and psychologist-patient privilege

(74-5323). Mandatory disclosure of AIDS (65-6002(c)
to state health officials is required of AIDS (65-
6002(C)).

KENTUCKY: Psychiatrists are included in privilege
statute (Ch. 422-330). Either patient or physician
may ask for protective order (422-315).

LOUISIANA: Louisiana Code of Evidence, Article
510 waives health-care provider-patient privilege in
cases or child abuse or molestation. Mandatory dis-
closure of HIV information is required (Ch.1300-14
and 1300-15).

MAINE: Privilege covers both physicians and psy-
chologists, except in child abuse cases (Ch. 22-4015).
Doctors may withhold mental health records if detri-
mental to patient’s health (22-1711). 20-A Maine Re-
vised Statutes Annotated, Section 254, Subsection 5,
requires schools to adopt local written policies and
procedures.

MARYLAND: Both psychiatrists and psychologists
are included in state’s privilege statute (Cts. & Jud.
Proc. 9-109). Physicians may inform local health offi-
cers of needle-sharing partners or sexual partners in
cases of transmittable diseases (18-337).

MASSACHUSETTS: Any injury from the discharge
of a gun or a burn affecting more than five percent
of the body, rape, or sexual assault triggers manda-
tory disclosure law (Ch. 112-12A). No statutory privi-
lege.

MICHIGAN: MCL 600.2157 recognizes a physician-
patient privilege. Mandatory disclosure to state offi-
cials exists for = communicable diseases
(MCL.333.5117).

MINNESOTA: Minnesota Statutes Annotated
144.335 authorizes withholding of mental health re-
cords if information is detrimental to well-being of
patient. Legal privilege expressly includes nurses and
psychologists (595-02).

MISSISSIPPI: Mississippi is one of the few states
that includes dentists, as well as pharmacists and
nurses, in its statutory provisions for privilege (Ch.
13-1-21). Patient waiver is implied for mandatory
disclosures to state health officials. Peer review
boards assessing the quality of care for medical or
dental care providers may have access to patient re-
cords without the disclosure of patient’s identity (41-
63-1, 63-3).

MISSOURI: Physicians, surgeons, psychologists,
and dentists are included in Missouri’s privilege stat-
ute (Ch. 491.060).
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MONTANA: Doctor-patient privilege is found at
Ch.26-1-805, and a psychologist-client privilege is
recognized at Ch. 26-1-807. Mandatory Disclosure to
state officials is required for sexually transmitted dis-
ease. (Ch. 50-18-106).

NEBRASKA: Nebraska Revised Statutes 81-642 re-
quires reporting of patients with cancer for the Dept.
of Health’s Cancer Registry. The Dept. also maintains
a Brain Injury Registry (81-651). Mandatory Disclo-
sure to state officials is required for sexually transmit-
ted disease. (71-503.01).

NEVADA: An express doctor/therapist-patient
privilege is recognized under Nevada Statutes (Ch.
49-235 and 248). Mandatory Disclosure to state offi-
cials is required for communicable disease.
(441A.150).

NEW HAMPSHIRE: The state has a statutorily-
recognized doctor-patient privilege (Ch. 329:26) and
psychologist-patient privilege (330-A:19). Mandatory
Disclosure to state officials is required for communi-
cable disease (141-C:7).

NEW JERSEY: Doctor-patient privilege is found at
Ch. 2A:84A-22.1, and a psychologist-client privilege
is recognized at Ch. 45:14B-28. Mandatory Disclosure
to state officials is required for child abuse (9:6-8.30),
pertussis vaccine (26:2N-5), sexually transmitted dis-
ease.(26:4-41), or AIDS (26:5C-6).

NEW MEXICO: Doctor-patient privilege (includ-
ing psychologists) is found in Rules 11-509Ch. 26-1-
805 New Mexico, through its 6 N.M. Administrative
Code 4.2.3.1.11.3.2(d) requires the supervisory
school nurse to develop and implement written poli-
cies and procedures for clinical services, including
the administration of medication.

NEW YORK: The state includes dentists, as well as
doctors and nurses, in its statutory provisions for
privilege (Civ. Prac. 4504). Records concerning sexu-
ally transmitted disease or abortion for minors may
not be released, not even to parents (NY Pub. Health
17).

NORTH CAROLINA: North Carolina General Stat-
ute 130A-133, et seq. provides for mandatory disclo-
sure to state officials for communicable disease.

NORTH DAKOTA: Statute 31-01-06 and Rule of Ev-
idence No. 503 provides for a physician/
psychotherapist-patient privilege. Mandatory Disclo-
sure to state officials is required for child abuse, com-
municable diseases, or chronic diseases that impact
the public (23-07-01, 50-25.1-01).

OHIO: Doctor-patient privilege is found at Ch.
2317-02(B). Mandatory Disclosure to state officials is
required for child abuse (2151-421), occupational
diseases (3701.25), contagious disease including
AIDS (3701.24), or cases to be included on the Can-
cer Registry (3701.262).

OKLAHOMA: Title 12, Section 2503 and Title 43A,
Section 1-109 cover physician and psychotherapist-
patient privileges. Mandatory Disclosure to state offi-
cials is required for child abuse, and for communica-
ble or venereal diseases (23-07-01, 50-25.1-01).

OREGON: Oregon Revised Statute 146-750 pro-
vides for mandatory disclosure of medical records in-
volving suspected violence, and for physical injury
with a knife, gun, or other deadly weapon.

PENNSYLVANIA: Pennsylvania has an express phy-
sician-patient privilege limited to civil matter only
(Title 42-5929).

RHODE ISLAND: Mandatory Disclosure to state
officials is required for occupational disease (Ch. 23-
5-5), and for communicable or venereal diseases (23-
8-1, 23-11-5).

SOUTH CAROLINA: Mandatory Disclosure to state
officials is required for sexually transmitted disease
(z016744-29-70). There is also express privilege for
mental health provider-patient relationships under
Ch. 19-11-95.

SOUTH DAKOTA: Physician-patient privilege is
expressly recognized in Ch. 19-2-3, but is waived for
criminal proceedings or if physical or mental health
of person is at issue. Mandatory Disclosure to state
officials is required for venereal disease (34-23-2) and
for child abuse or neglect (26-8A-3).

TENNESSEE: Tennessee Code Annotated 24-1-
207 and 63-11-213 provide express psychiatrist-
patient and psychologist-patient privileges, respec-
tively. There are also requirements for mandatory
disclosure to state officials for communicable disease
(68-5-101) or sexually transmitted diseases (68-10-
101).

TEXAS: There are mandatory disclosure require-
ments for bullet or gunshot wounds (Health & Safety
161.041), certain occupational diseases (Health &
Safety 84.003), and certain communicable diseases
(Health & Safety 81.041).

UTAH: Utah Code Annotated 78-24-8(4) provides
for doctor-patient privilege. There are mandatory
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disclosure requirements for suspected child abuse
(62A-4A-403), and for communicable and infectious
diseases (including HIV and AIDS) (26-6-3).

VERMONT: The state includes dentists, doctors,
nurses, and mental health professionals in its statuto-
ry provisions for privilege (Title 12-1612). Records
concerning sexually transmitted disease require re-
porting (Title 18-1093). Any HIV-related record of
testing or counseling may be disclosed only with a
court order evidencing “‘compelling need” (Title 12-
1705).

VIRGINIA: Virginia extends legal privilege to any
duly licensed practitioner of any branch of the heal-
ing arts dealing with the patient in a professional ca-
pacity (Ch. 8.01-399). Mental health professionals
may withhold records from patient if release would
be injurious to patient’s health. (8.01-413).

WASHINGTON: Physician-patient privilege is ex-
pressly recognized in Ch. 5.60.060 and psychologist-
patient privilege is at 18.83.110. Mandatory Disclo-
sure to state officials is required for sexually transmit-
ted disease (70.24.105), child abuse (26.44.030), and
tuberculosis (70.28.010).

WEST VIRGINIA: Mandatory Disclosure to state
officials is required for venereal, communicable dis-
ease (Ch. 16-4-6; 16-2A-5; 26-5A-4), suspected child
abuse (49-6A-2), and gunshot and other wounds or
burns (61-2-27).

WISCONSIN: Wisconsin Statute 905.04 recognizes
privilege for physicians, nurses, and psychologists.

There are mandatory reporting requirements for sex-
ually transmitted diseases (252.11), tuberculosis
(252.07), child abuse (48.981) and communicable
diseases (252.05).

WYOMING: Rather than expressly create a statuto-
ry privilege, Wyoming addresses the matter by limit-
ing doctors’ testimony to instances where patients
have expressly consented or where patients volun-
tarily testify themselves on their medical conditions
(putting their medical conditions ““at issue”) (Ch. 1-
12-101). There are mandatory reporting require-
ments for sexually transmitted diseases, child abuse,
and communicable diseases (14-3-205, 35-4-130, 35-
4-103).

Additional Resources

“Confidentiality of Death Certificates.” Issues in Law &
Medicine, Winter 1998.

“Malpractice Consult.” Johnson, Lee J.,. Medical Econom-
ics, 21 June 1999.

“Medical Records.” National Survey of State Law, 2nd ed.,
Richard A. Leiter, Ed. Gale:, 1997.

The Oath of Hippocrates. Available at http:/www.ftp/
std.com/obi/Hippocrates/Hippocratic.Oath.

Privacy Rule. 65 Fed. Reg/ 82462, 2001. Available at http://
gov.news/press/2001pres/01fsprivacy.html.

“Shrinking’ the Right to Everyman’s Evidence: Jaffe in the
Military (A).” Brenner-Beck, Dru, Air Force Law Re-
view,, 1998.

Whalen v. Roe. 429 U.S. 589 (1977). Available at http://
caselaw.Ip.findlaw.com/scripts/getcase.
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Background

The doctrine of “informed consent” within the
context of physician-patient relationships goes far
back into English common law. As early as 1767,
doctors were charged with the tort of “battery” (i.e.,
an unauthorized physical contact with a patient) if
they had not gained the consent of their patients
prior to performing a surgery or procedure (e.g., Sla-
ter v. Baker and Stapleton).

Within the United States, the seminal case is gen-
erally accepted to be that of Schloendorff v. Society
of New York Hospital, 211 NY 125 (1914). In that
case, involving allegations of unauthorized surgery
during an exploratory examination, Justice Cardo-
z0’s oft-quoted opinion was that “Every human
being of adult years and sound mind has a right to
determine what shall be done with his own bodys;

and a surgeon who performs an operation without
his patient’s consent commits an assault, for which
he is liable in damages.” The court further described
the offense as a “trespass” (upon the patient’s body
and self).

However, requiring that the patient first consent-
ed was only half the task. The other half involved the
patient’s receipt of sufficient information upon
which to make a sound decision. Thus, the concept
of “informed consent” was developed on the prem-
ise of two distinct components: a person’s inherent
right to determine what happens to his or her body
and a doctor’s inherent duty to provide a person
with enough information so as to ensure that the pa-
tient’s ultimate decision is based on an appreciable
knowledge of his/her condition, the available options
for treatment, known risks, prognoses, etc. Impor-
tantly, this means that the patient does not have a
duty to inquire about risks or options; the duty rests
with the treating doctor.

From Common Law to Statute

Virtually all states recognize, either by express
statute or common law, the right to receive informa-
tion about one’s medical condition, the treatment
choices, risks associated with the treatments, possi-
ble outcomes, and prognoses. Generally, the law re-
quires that medical information be in plain language
terms that can readily be understood and in suffi-
cient amounts such that a patient is able to make an
“informed” decision about his or her health care. If
the patient has received this information (and is oth-
erwise competent to receive the information), any
consent to treatment that is given will be presumed
to be an “informed consent.” A doctor who fails to
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obtain informed consent for non-emergency treat-
ment may be charged with a civil and/or criminal of-
fense. In 1972, the American Medical Association
(AMA) incorporated the concept of informed con-
sent in its Patient’s Bill of Rights movement, and al-
most all state versions of patient rights include provi-
sions related to informed consent.

Application of the Doctrine

Typically, an “informed consent” issue arises
when a patient suffers an injurious or harmful out-
come from a treatment, surgery, or procedure. The
harmful or injurious outcome does not appear to be
the result of any negligence. The patient alleges
that he or she was never informed of the possibility
of occurrence of the resulting injury or harm.

From that point, the causative factor of the harm
or injury must be analyzed. If the negative result (in-
jury or harm) was a foreseeable complication or fore-
seeable risk, but the possibility of its occurrence had
not been communicated to the patient in advance,
there may be an actionable case of “lack of informed
consent.”

In order to prevail on a charge that a doctor per-
formed a treatment or procedure without “informed
consent,” the patient must usually show that, had
the patient known of the particular risk, outcome, or
alternative treatment allegedly not disclosed, the pa-
tient would not have opted for the chosen treatment
or procedure and thus, would have avoided the risk.
In other words, the patient must show a harmful con-
sequence to the alleged failure to disclose.

There are unique applications of the doctrine of
informed consent, such as in cases involving medical
subjects for research, patients of minority age, men-
tally incompetent patients, etc. The basic premises
still apply, however, either directly or indirectly
through a surrogate decision maker.

Defenses

Certain injuries or harms may occur inevitably,
and even be foreseeable, despite the best of care and
the presentation of comprehensive information to
the patient regarding options, risks, foreseeable out-
comes, and prognoses. In fact, one of the most viable
defense to a charge of “lack of informed consent” is
that the resulting harm or injury was a “known risk”
and that the patient assumed the risk of its occur-
rence when the patient consented to the surgery,
treatment, or procedure. (This would be true if the

patient had been warned of the potential occurrence
of the specific harm or injury and chose the surgery,
treatment, or procedure anyway.)

Other viable defenses include the unforeseeability
of the harm or injury or that its occurrence was so
remote that the doctor had no duty to otherwise ad-
vise the patient of the possibility of that particular
harm or injury. There is no duty to obtain consent
in an emergency where attempts to obtain consent
would delay vital emergency treatment. Additionally,
doctors may withhold information from a patient if,
in the doctor’s professional judgment, disclosure
would be upsetting to the patient or would substan-
tially interfere with effective treatment. This is re-
ferred to as “‘therapeutic privilege.”

Finally, a physician may defend that the patient
chose not to hear all the information. Some patients
do not wish to participate in medical decision-
making and simply defer to the physician’s best judg-
ment. Under such circumstances, doctors generally
have patients sign waivers giving up their rights to
full disclosures. If the patient had prior knowledge
of the risks (having undergone the surgery or proce-
dure previously), or if the risks are common knowl-
edge (such as pain following suturing a wound),
there is generally no duty to repeat or expressly in-
form of these risks.

Measuring the Duty to Inform

States are divided in their approach as to how
much information a doctor must disclose to a patient
in order to facilitate an “informed consent” to the
proposed surgery, treatment, or procedure.

Professional Standard

The professional standard (for judging the scope
of a doctor’s duty to disclose) is alternately referred
to as the “community standard,” the “‘professional
community standard,” or the “reasonable physician
standard.” It generally asks: what would a reasonably
prudent physician with the same background, train-
ing, experience, and practicing in the same commu-
nity, have disclosed to a patient in the same or similar
situation? This standard is the same as that applied
to other forms of alleged medical malpractice.

Materiality and Subjective Patient
Standards

A significant number of states have employed the
use of a standard commonly referred to as the mate-
riality standard. It is alternately referred to as the
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“reasonable patient standard,” or the “prudent pa-
tient standard.” It purports to ask: what would a rea-
sonable patient in the same or similar situation need
to know in order to make an appropriate decision re-
garding a proposed surgery, treatment, or proce-
dure? In other words, what information would be
“material” to the patient’s decision?

Still other jurisdictions have developed a “subjec-
tive patient” standard which asks what that particular
patient, in his or her own unique set of circum-
stances and conditions, would need to know, but
this has proven to be a hard standard to establish.

Select State Law Provisions Regarding
Disclosure Requirements

ALASKA: Alaska has adopted a reasonable patient
(materiality) standard (Alaska Stat. Ann. 09.55.556(2)
but articulates four specific defenses that may be
raised on the part of the physician.

ARKANSAS: Arkansas Stat. Ann. 16-114-206(b)
provides that “the plaintiff shall have the burden of
proving... that the medical care provider did not sup-
ply that type of information regarding the treatment,
procedure, or surgery as would customarily have
been given to a patient... by other medical care pro-
viders with similar training and experience.”

CALIFORNIA: California generally applies the pro-
fessional community standard, as developed by case
law. Cobbs v. Grant, 8 Cal 3d 229 (1972).

DELAWARE: Delaware applies the professional
community standard. Del. Code Ann. Title 18-6852.

FLORIDA: Florida Statute Section 766.103 ex-
pressly adopts the professional community standard,
providing that actions are barred if “‘the action of the
[physician] in obtaining the consent of the patient...
was in accordance with an accepted standard of med-
ical practice among members of the medical profes-
sion with similar training and experience in the same
or similar medical community.”

GEORGIA: Georgia Code Ann. 31-9-6.1 follows a
professional community standard but requires that
the harm caused from the alleged failures to disclose
be associated with ‘‘the material risks generally rec-
ognized and accepted by the reasonably prudent
physician.”

HAWAIL: Hawaii Rev. Stat. 671-3(a) establishes a
board of medical examiners to develop standards en-

suring that a “‘patient’s consent to treatment is an in-
formed consent.” It further provides that the stan-
dards may be admissible in court as evidence of
the standard of care required of health care provid-
ers.

IDAHO: Idaho Code Section 39-4301 et seq., spe-
cifically 39-4304, expressly adopts the objective pro-
fessional community standard.

ILLINOIS: The state of Illinois has adopted the ob-
jective professional community standard (Ill. Ann.
Stat. Ch. 110, 2-622) and requires that the alleged
breach of duty be reviewed and substantiated by a
physician reviewing the case (medical expert) prior
to filing a complaint.

INDIANA: Indiana Code Ann. 16-9.5.1 adopts a
reasonably prudent patient or ‘“materiality” stan-
dard, requiring a disclosure of “material risks.”

IOWA: Iowa Code Ann. 147.137 follows an objec-
tive professional community standard and further re-
quires that the information disclosed include a de-
tailed list of potential outcomes.

KENTUCKY: Kentucky Revised Statutes (KRS)
304.40-320 adopts the objective professional com-
munity standard.

LOUISIANA: Louisiana Rev. Stat. Title 40, Section
1299.40, and 1299.50 (Louisiana Medical Consent
Law) raise a presumption of informed consent if in-
formation is provided in writing and sets forth cer-
tain factors (consistent with general requirements of
informed consent).

MAINE: Maine Rev. Stats. Ann., Title 24-2905
adopts the professional community standard.

MASSACHUSETTS: Massachusetts recognizes im-
plied consent as developed by case law. It generally
follows the “materiality”” standard, i.e., a doctor must
disclose that information which the doctor should
reasonably recognize as material to the patient’s de-
cision. Halley v. Birbiglia, 458 N.E.2d 710 (1983).

MICHIGAN: Michigan recognizes implied consent
as developed by case law. It generally applies the pro-
fessional standard. Michigan also treats, as an as-
sault and battery, any physical contact with a pa-
tient that exceeds the scope of the granted consent.
Patient consent may be expressed or implied. Werth
v. Taylor, 190 Mich App 141 (1991).

MISSOURI: Missouri recognizes implied consent
as developed by case law. It generally follows the
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professional standard, i.e., that of a reasonably pru-
dent provider (of medical care or treatment) in the
medical community.Balizell v. VanBuskirk, 752
S.W.2d 902 (Mo. App. 1988).

NEBRASKA: Nebraska Revised Statutes, Section
44-2816 adopts the objective professional communi-
ty standard.

NEW HAMPSHIRE: N.H. Rev. Stat. Ann. 507-C:2
adopts the objective professional community stan-
dard.

NEW YORK: NY Public Health Laws, Section
2805-d, applies the professional community standard
and specifically provides that “[lJack of informed
consent means the failure... to disclose to the patient
such alternatives... and the reasonably foreseeable
risks and benefits involved as a reasonable medical...
practitioner under similar circumstances.”

NORTH CAROLINA: North Carolina General Stat-
ute 90-21.13(a)(3) applies an objective professional
community standard to a physician’s duty to inform.

OHIO: The Ohio Revised Code, Section 2317.54
adopts a reasonably prudent patient or materiality
standard, expressly requiring the disclosure of “‘rea-
sonably known risks.”

OREGON: Oregon Rev. Stat. 677.097 adopts the
reasonably prudent patient or materiality standard
and requires a disclosure ““in substantial detail.”

PENNSYLVANIA: Pa. Stat. Ann. Title 40-1301.103
adopts the “materiality” standard.

TENNESSEE: Tennessee has adopted an objective
professional community standard. Tenn. Code. Ann.
29-26-118.

TEXAS: Texas Code Ann. Article 4590i-6.02 adopts
the “materiality” standard. Texas law has created the

Texas Medical Disclosure Panel, comprised of three
attorneys and six physicians, to establish “‘the degree
of disclosure required and the form in which the dis-
closure will be made.”

UTAH: Utah Code Ann. 78-14-5(f) follows an ob-
jective reasonably prudent patient standard, i.e.,
“reasonably prudent person in the patient’s posi-
tion.”

VERMONT: Vermont Stat. Ann. Title 12-1909
adopts the objective professional community stan-
dard, requiring that the information disclosed be
provided in a manner that allows a reasonably pru-
dent patient to “make a knowledgeable evaluation.”

WASHINGTON: Washington has adopted the rea-
sonably prudent patient or “materiality” standard
under Wash Rev. Code Ann. 7.70.050.

WEST VIRGINIA: West Virginia has abrogated the
professional community standard and adopted a ma-
teriality standard. W. Va. Stat 55-7B-3

Additional Resources

“Exploring the Gray Areas of Informed Consent” Dunn,
Debra, 1999. Available at http://www.findarticles.com.

“Informed Consent” Cutter, Mary Ann G. University of Col-
orado Dept. of Philosophy. Available at http:/
www.du.edu/-craschke/consent.html.

“Informed Consent.” Ethics in Medicine. University of
Washington School of Medicine. Available at http:/
eduserv.hscer.washington.edu/bioethics/topics/
consent.html.

“Informed Consent.” Available at http://
www.channell.com/users/medlaw/prm/informed.html.

“Informed Consent Does Not Mean Rational Consent.”
Journal of Legal Medicine. Jon F. Merz and Baruch
Fischoff. Hemisphere Publishing Corporation: 1990.
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Background

Perhaps there is no area of the law more complex
for the average American than insurance law. Health
care and disability insurance coverage is no longer
a luxury; it is a necessity for most individuals. By far,
the majority of private health care insurance policies
that are underwritten in the United States are those
covered by employer group plans. As such, the sheer
number of insureds in each group plan helps to re-
duce the cost of premiums and helps to standardize

many provisions of plan coverage. By contrast, per-
sonal insurance purchased by individuals tends to be
more costly, less comprehensive, but ostensibly
more ‘“portable,” (remaining in effect despite job
changes, periods of unemployment).

Health Insurance Basics

Health insurance policies are contracts that re-
quire the insurer to pay benefits according to the
terms of the policy, in return for the payment of pre-
miums and the meeting of other conditions or
criteria spelled out in the plan. Payment of benefits
(upon the occurrence of a qualifying event such as
illness, injury, office visit, etc.) may be reduced by a
“deductible” paid by the insured, by a ‘“co-
insurance” payment shared with the insured, or by
the reaching of a “maximum benefit amount,” which
caps the amount the insurer will pay for a covered
charge. In such circumstances, the provider of the
service may agree to accept the insurance payment
and drop the remaining balance or may charge the
remaining amount to the patient/insured.

Health insurance policy protection comes in
many forms, some of the major ones are:

* Base Plans: These policy plans cover hospi-
talization and related charges

* Medical and Surgical Benefit Plans: These
policy plans cover physician and service
charges (radiology, laboratory, etc.) whether
received as an “inpatient” or ‘“‘outpatient”

* Major Medical or Catastropbic Plans:
These policy plans only cover illnesses or in-
juries meeting the categorical criteria
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* Comprehensive Major Medical Plans: Such
plans cover all or most of the above under
one policy plan

Two other forms of health insurance should be
specifically noted and described:

* Hospital Indemnity and/or Specified Dis-
ease Plans: Instead of paying or reimbursing
for a specific hospital charge, indemnity
plans reimburse the insured a specified,
fixed amount per day of hospitalization, irre-
spective of the actual hospital charges, and
irrespective of any other insurance coverage.
Likewise, specified disease plans pay the in-
sured a fixed, flat amount for each day hospi-
talized as a result of the specified condi-
tion(s) or disease(s). It is important to note
that these “insurance” plans are not intend-
ed to provide insurance coverage, but rather
to supplement the needs of insureds who
are hospitalized.

* Blue Cross and Blue Shield Plans: ‘Blues”
Plans represent a national federation of
local, independent community health ser-
vice corporations operating as not-for-
profit service organizations under state laws.
They contract with individual hospitals (Blue
Cross) and physicians (Blue Shield) to pro-
vide prepaid health care to insured ‘‘sub-
scribers.” The “Blues” plans differ from con-
ventional insurance plans in that they have
already negotiated contractual charges with
health care providers, so they will usually
pay for a semi-private hospital room, or for
nursing services, etc., in full rather than pay-
ing a fixed sum or “indemnity benefit” to-
ward the total charge.

Employer Provided Health Insurance

At one time, most employers contracted with ex-
ternal insurance companies to provide benefits for
their employees under a “group plan.” The cost to
the employer depended upon the number of em-
ployees, among other factors. Increasingly, employ-
ers have bought into “self-insured” or “self-funded”
plans, wherein they establish trust funds or set aside
other revenues to pay insureds’ expenses. There are
variations of these plans; for example, some provide
for companies to pay benefits up to a certain
amount, after which an insurer will take over and
continue benefits. In some states, “multiple employ-

er trusts” are established to pool funds and reduce
costs for employer-paid benefits. Many states also
have insurance ‘“‘guarantee associations” to which
employers may or may not contribute (depending on
state law) and which ensure benefits for employees/
insureds in the event of insolvency or failure to pay
on the part of the employer plan.

Comprebensive Omnibus Budget
Reconciliation Act of 1989 (COBRA)

Seldom do persons remember what the acronym
“COBRA” stands for because its provisions relating
to health care constitute such a minor part of the en-
tire congressional act. However, there are two main
ways that COBRA affects health care coverage. The
first relates to conversion and continuation of health
care insurance coverage for individuals who leave an
employer group plan. The second (and less known)
provision guarantees minimum, life-sustaining treat-
ment and stabilization of the physical condition of
anyone presenting for emergency care, irrespective
of the absence or presence of health care insurance
coverage:

* COBRA Continuation or Conversion: Feder-
al law (PL 99-272 as amended) generally re-
quires that employers/plan administrators
provide notice to plan beneficiaries (the in-
sured employees) within a specified number
of days of the event (termination of employ-
ment, reduction of work hours, etc.) that
triggers COBRA rights. These rights allow
the insured employee and/or covered family
members to retain/continue the insurance
coverage and health insurance benefits they
had when they were covered under the em-
ployer’s plan. The continuation of coverage
is for a specified period beyond employment
(e.g., eighteen, twenty-nine, or thirty-six
months). Importantly, the share of the pre-
mium or cost of the coverage remains the
same during the COBRA period as it was dur-
ing employment. However, there is no ex-
tension of coverage beyond the specified pe-
riod, and insureds must then convert to a
private policy or transfer to a new employ-
er’s plan (which can be done at any time
during COBRA continuation of benefits).
Not all employers are subject to COBRA
mandates, but many offer their own parallel
conversion plans for continuation of bene-
fits. Parallel conversion provisions were also
created under changes to ERISA (the Em-
ployer Retirement Income Security Act) for
self-insured plans.
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Medicare Coverage

Virtually all persons who have been employed and
who are 65 years of age or older are eligible for
health care benefits under “Medicare.” The program
is administered by the Health Care Financing Admin-
istration, a branch of the U.S. Department of Health
and Human Services.

Eligibility

Although primarily associated with persons 65
years or older (who are otherwise eligible for Social
Security benefits), Medicare also covers those
under 65 who are “disabled” under Social Security
Disability Insurance criteria or suffer from perma-
nent kidney failure. There are other ways to qualify
(e.g., over 65 and a Railroad Retirement benefi-
ciary; under 65 and previously eligible but returned
to work in the interim, etc.). It is recommended that
one consult a Social Security office for current eligi-
bility criteria.

Coverage

Medicare “Part A” coverage helps cover hospital
costs for medically necessary inpatient services cus-
tomarily supplied in a hospital or skilled nursing fa-
cility, and/or for hospice care for the terminally ill.
Also covered is 100 percent of home health care and
80 percent of approved costs for durable medical
equipment supplied under the home health care
benefit.

Medicare “Part B” helps cover the services of phy-
sicians and surgeons and certain other medical ser-
vices and supplies, irrespective of the setting in
which the services are provided (hospital, office,
home, etc.) Certain other costs and expenses are
Medicare-reimbursable, such as limited prescription
drugs, x-rays and laboratory tests, ambulance ser-
vices, etc.

Costs

Medicare “Part A” benefits are financed through
the Social Security (FICA) tax paid by employees/
workers and employers. “‘Part B” coverage is option-
al to all beneficiaries who enroll for “Part A” cover-
age, and a monthly premium is charged to the enroll-
ee. Additionally, persons (over 65 or disabled) may
purchase both Parts A and B if not automatically eligi-
ble for Part A by way of some other disqualifying fac-
tor.

Medigap Coverage

Private insurance companies often offer supple-
mental insurance coverage for those medical costs

and expenses not covered by Medicare Parts A and
B. They are not government sponsored, and con-
sumers should thoroughly review their proposed
coverage (for duplicate or overlapping coverage) in
conjunction with covered charges, costs, waiting pe-
riods, premium increases related to age, etc.

Medicaid

Medicaid coverage is not to be confused with
Medicare coverage (although some persons may
qualify for both). Both federal and state governments
finance Medicaid programs, which are expressly cre-
ated to serve the needs of low income or “medically-
needy” individuals. Eligibility requirements differ
among states. However, in addition to financial need,
recipients must generally be under the age of 21 or
over the age of 65 or blind or disabled. Some states
expand criteria to include certain needy children
with other profiles or other “categorically needy”
persons. Eligibility criteria consider both income and
assets (all states exempt a person’s house from con-
sideration). Medicaid benefits are paid directly to
participating service providers.

Disability and Long-Term Care

Virtually all health insurance policies have a “‘max-
imum liability” clause that caps the amount of
money that will be paid under the policy. For those
who have been permanently disabled or diagnosed
with permanent or terminal illness, benefits may run
out, leaving persons with little or no financial re-
sources to cover medical needs.

Separate and distinct from health care insurance
policies, “disability insurance” and “long-term care
insurance” policies are available for purchase from
private companies. Generally, benefits may be in the
form of “income” (providing for periodic payments
of a fixed amount to cover lost income during ex-
tended illness or injury) or in the form of continued
payment of medical costs and expenses once con-
ventional health policy coverage has been exhaust-
ed.

Long-term disability income insurance must be
distinguished from long-term care coverage. In the
former, benefits are payable to replace lost income
during the expected or normal work career. Accord-
ing to the terms of the policy, benefits will cease
once the insured reaches a certain age or after a cer-
tain number of years that equal those that would
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have been worked by the insured had he or she not
been disabled by illness or injury. In the latter, bene-
fits are payable, irrespective of age. These policies
are generally expensive but provide extended bene-
fits to cover nursing home care, rehabilitation, etc.

It is imperative that persons interested in purchas-
ing private policies of supplemental, disability, or
long-term care insurance thoroughly investigate
their options and carefully articulate their needs to
the agent or provider. Otherwise, duplicate cover-
age, redundancy, or worse, absence of necessary or
intended coverage may result.

Denial of Claims or Reduced Payment of
Benefits

It is important to note that many states permit in-
surance providers to disclaim paying benefits already
payable through other sources or to reduce the
amount paid. These state provisions may be referred
to as “‘priority rules” or “collateral source rules.” Pri-
ority rules stack the order of insurance liability in the
event of a claim (common in complex automobile ac-
cident cases). Collateral source rules also affect
whether persons who recover medical costs and ex-
penses from other sources, e.g., a lawsuit, must reim-
burse the insurance company for benefits paid. In
most states this is permitted, but many states require
the insurer to play an active role in the settlement
negotiations and/or contribute toward the legal fees.

Beneficiaries/insureds do have recourse against
insurance companies that delay or deny payment of
benefits for covered charges. Although the term is
often misused or abused, “bad faith” denials of
claims by insurers are actionable in most states. How-
ever, the patient/insured generally has the burden of
proving that the charge was for “medically neces-
sary” care or treatment, and the charge was reason-
able. Many states award punitive damages to pun-
ish insurance companies for bad faith denials.
Other states have express laws requiring response to
a claim (either payment or formal denial) within a
specified number of days of receipt.

Selected State Laws

ARKANSAS: Contracts for health and accident in-
surance must include those dental services that
would have been covered if performed by a physi-
cian (23-79-114). Health care plans or disability insur-
ance policies that cover families must include cover-

age for newborn children (23-79-129). Disability
insurance may not discriminate between inpatient or
outpatient coverage for the same procedure (23-85-
133). Exclusions for preexisting conditions are strict-
ly regulated (23-86-304).

CONNECTICUT: The state has extensive provi-
sions governing health and accident insurance. Some
key provisions include mandated coverage for some
preexisting conditions (38a-476), limitations on off-
set provisions as defined under 38a-519, and a provi-
sion that married couples working for the same em-
ployer under the same group policy do not have to
pay double premiums unless it results in greater cov-
erage (38a-540, 541).

INDIANA: No policy for accident or health insur-
ance may be issued until a copy of the form, the clas-
sification of risk, and the premium rate have been
filed with the state commissioner (IC27-8-5-1). The
state maintains a Life and Health Insurance Guaran-
tee Association that protects insureds, beneficiaries,
annuitants, etc. from insolvency or failure in perfor-
mance of contractual obligations owed by the insurer
that issued the policy (IC27-8-8-1 to 18).

MAINE: The state has a special provision prohibit-
ing discrimination in maternity benefits coverage
for unmarried women (T. 24-A-2741).

MARYLAND: Specific provisions are for AIDS/HIV
positive individuals (15-201 to 205), breast implants
(15-105), preexisting conditions (16-214, 15-208) and
mental illness (19-703). Self-employed individuals
must have annual open enrollment periods (15-411,
15-210).

MASSACHUSETTS: Policies providing supplemen-
tal coverage to Medicare must meet certain stan-
dards, with exceptions for employers and trade
unions (175, Section 205).

MISSOURI: Insurers may not deny or cancel cov-
erage because of incarceration of insured
(595.047(1)). Health care service claims must be paid
within 30 days of receipt by insurer of all necessary
documents (376.427).

NEW JERSEY: New Jersey has a statutory Life and
Health Insurance Guaranty Association to protect
insureds and beneficiaries against insolvent or de-
faulting insurers. (T.17B, c. 32A.1) It also has a Health
Care Quality Act providing consumer protections
through “plain language” disclosure requirements,
etc. (T.26. c.25.1).
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NEW MEXICO: Health insurance policies must
provide coverage for handicapped children, new-
borns, adopted children, childhood immunizations,
home health care options, mammograms, cytologic
screening, diabetes, and minimum hospital stays for
certain conditions (59A-22-1).

OKLAHOMA: State Health Care Freedom of
Choice Act provides certain rights to select the prac-
titioner of choice for providing certain services (36-
6053 to 6057). Genetic Nondiscrimination in Insur-
ance Act restricts disclosure and/or use of genetic
tests or information by employers or insurers (36-
3614.1).

PENNSYLVANIA: Multiple statutory provisions
cover various issues. Specific provision mandates
coverage for serious mental illnesses (40-764g). False
statements in applications are not automatic bars to
coverage (40-757).

TENNESSEE: Health benefits coverage cannot be
denied to victims of abuse (56-8-301). Policies may
not exclude coverage for drugs not yet approved by
FDA if the drug is used to treat life-threatening illness
(56-7-2352).

WASHINGTON: Group policies must offer option-
al coverage for temporomandibular joint disorders
(TMJ) (48.21-320) and mammograms (48.21.225).
Employer-sponsored group contracts must provide
coverage for neuro-developmental therapies (48.21-
310).

Additional Resources

Family Legal Guide American Bar Association, Times
Books, Random House, 1996.

Health Insurance 2nd ed. Enteen, Robert, Demos Ver-
mande, 1996.

Martindale-Hubbell Law Digest Martindale-Hubbell, 2001.
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LIMITATIONS OF LIABILITY

Sections within this essay:

* Background
- Warranties and Disclaimers
- Monetary Ceilings and Caps
- Insurance “Policy Limits”
- Contractual Clauses

* Public Policy Exceptions
* Limited Liability Companies (LLCs)
* Limitations on Governmental Liability

e Additional Resources

Background

Liability refers to the responsibility, under law or
equity, for which a party is bound or obliged to make
restitution, compensation, or satisfaction to another
for loss or harm. A limitation in liability is a limit
placed on the terms or nature of responsibility for
loss or harm. It may be expressed in terms of maxi-
mum percentage of fault, dollar amount, type of
harm or loss, or causative factor, beyond which a
party openly denies any responsibility.

Limitations in liability may take several forms, the
most common of which are written clauses con-
tained in warranties, disclaimers, waivers, insurance
policies, and contract terms. They also may take the
form of “exculpatory clauses” which clear or tend to
clear parties from any fault or liability for loss or harm
to others whatsoever. Governmental entities may
limit their exposure to liability for claims by citizens
and members of the public (See, sovereign immu-

nity).

Limitations in liability also differ in what they limit.
There may be a cap or ceiling on monetary damages;
an exclusion of certain forms of damages (e.g., puni-
tive, incidental); or an exclusion for certain kinds of
harm (e.g. those caused by acts of God or forces of
nature). In product purchases, liability may be limit-
ed to the purchaser only, and not to third persons
or subsequent owners/users.

In a way, limitations of liability are, for the most
part, actual (or tantamount to) terms of contract,
and generally enforced under principles of contract
law. They generally require actual or implied notice
and the consent of all parties to the transaction,
——proof of which is generally deemed to be conclu-
sive as to acceptance of the limitations.

States have different laws regarding the extent to
which persons or business entities may limit their lia-
bility to others. Since each state may have several
laws dealing with limitations of liability (according to
the application), contacting the subject state’s de-
partment of insurance is advised for guidance and
clarification. (See Organizations listed below.)

Warranties and Disclaimers

Warranties guarantee minimum standards or per-
formance in products or services. They may be ex-
press (as in a manufacturer’s certificate of warranty
that is attached to a consumer product), or implied
(as in the common law implied warranty of mer-
chantability). Manufacturers’ warranties are con-
trolled by federal and state laws, including the Uni-
form Commercial Code (UCC) Warranties are
essentially statements of declared limits to liability,
e.g., “Five years or 50,000 miles” for some new vehi-
cles.
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A disclaimer is a limitation of liability otherwise at-
taching to an actual or implied warranty. It works as
a substitute for what is otherwise warranted, other
than that which is expressly warranted by the
drafter of the disclaimer. Disclaimers of all warran-
ties is common in items or goods sold on an “as is”
basis.

Monetary Ceilings and Caps

One of the most common forms of limiting liabili-
ty is through the application of monetary caps or ceil-
ings to the amount recoverable in any claim for loss
or harm. So widespread and successful is this prac-
tice that it is often incorporated into statutory provi-
sions to ensure uniformity and requisite notice to
third persons.

Many states have passed legislation capping the
available remedies in tort cases (tort reform). Such
legislation is particularly intended to address those
cases in which emotion may cause ‘“‘runaway juries”
to award millions or billions of dollars in cases that
play on their sympathy or anger.

Two broad areas of tort litigation undergoing
constant reform are products liability and medi-
cal malpractice. In the area of medical malpractice,
a majority of states have enacted tort reform legisla-
tion, many of which limit non-economic damages
(e.g., to $250,000) as a result of lobbying from insur-
ance companies.

Congress and state legislators have enacted many
provisions over the years that serve to limit the avail-
able remedies in certain cases or controversies (e.g.,
the Limitation of Liability Act, 46 USC 181 et seq., re-
garding cargo shipments)or the Federal Tort Claims
Act. Other examples in which Congress has eliminat-
ed liability for ordinary negligence, but not for inten-
tional or willful misconduct, include the Bill Emerson
Good Samaritan Food Donation Act, the Volunteer
Protection Act, the Aviation Medical Assistance Act of
1998, and the Paul D. Coverdell Teacher Protection
Act of 2001. These statutes grant private parties im-
munity from suit in many cases, or otherwise limit
their exposure to liability, by declaring them federal
employees for purposes of the benefit or good they
are providing to the public at large. Likewise, in 2005,
during a global threat of a particularly virulent form
of the flu virus, the 109th Congress worked on legis-
lation to limit the liability of pharmaceutical manu-
facturers of flu vaccines. This was intended to accel-
erate the production of new strains of flu vaccines
needed to address a potential pandemic, without de-
velopers being unduly delayed by fear of liability for

untoward complications or negligence in the testing,
manufacturing, labeling, distribution, dispensing,
prescribing, or administering of the vaccine.

Insurance ‘‘Policy Limits”’

By far, the lion’s share of monetary damages
awarded in jury trials or voluntary settlements comes
from insurance money. At one time, insurance com-
panies merely increased their premiums across the
board to recoup their losses. However, insurance
premiums have reached all-time highs, and consum-
ers are no longer willing to accept this solution. An
alternative has been to sharply raise the limitations
of coverage offered by insurers. In health insurance,
for example, this may take the form of more strin-
gent limitations on pre-existing conditions, or a
lower maximum dollar amount payable per injury/
illness or per incident. Although insureds may file
suit for reimbursement or payment of larger
amounts, the stated policy limit will generally be held
valid.

For business entities carrying liability insurance,
their contracts or business transactions may often ex-
pressly state that liability is limited to “policy limits.”
This means that, should a damages award against the
company result in a liability greater than the amount
of coverage provided by any insurance against such
loss or liability, persons dealing with the business
cannot compel the business to liquidate assets or
offer other resources to cover the difference.

In lawsuits, the policy limit is often used as a nego-
tiating tool for early settlement of a case. Even
though plaintiffs may believe they could be awarded
a greater dollar amount by a jury, they may settle the
case for the policy limits of any insurance carried by
defendants. This removes the uncertainty and pro-
tracted litigation often involved in trying to collect
money or liquidating assets from the defendant’s
personal estate after all available insurance has been
paid out.

Contractual Terms

Standard limitation-of-liability clauses are com-
monplace in all types of contracts. Because courts of
law rarely consider the fairness of contract terms,
parties to a contract must carefully review its terms
and negotiate any limitation of liability.

An example of a limiting clause in a contract might
be language similar to “The liability of contractor to
customer, whether in tort or in contract and for any
reason and upon any cause of action or claim relating
to the performance of work under this agreement,
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shall be limited to the amount paid by customer to
contractor pursuant to this agreement.”

Limitations-of-liability clauses are one-sided terms
(favorable to the drafter of the contract), and should
always be reviewed with scrutiny. Unless they are
clearly unconscionable or against public policy,
courts will seldom set them aside, despite their obvi-
ous unfairness to an unwary party to the contract.

Public Policy Exceptions

Whereas the general rule is that the government
(legislative or judicial) cannot interfere with a party’s
right to engage in contracts, such non-interference
does not contemplate an unlimited right to excul-
pate oneself from liability. Courts will seldom uphold
a clause in a contract, disclaimer, or waiver that tends
to exculpate a party from liability as a result of inten-
tional, wanton, or reckless conduct. Most states limit
exculpatory clauses to acts of ordinary negligence.
Moreover, most states do not permit parties to limit
liability for loss or harm under circumstances nor-
mally requiring strict liability (e.g., the handling of
dangerous materials like explosives, radioactive ma-
terials, etc.)

When courts interfere with the private contractual
rights of parties by not enforcing a limitation of liabil-
ity clause, it is often under the auspices of protecting
persons from violations of public policy which effec-
tively void such clauses. Courts will generally strike
unconscionable terms that are oppressive because of
grossly unequal bargaining power between the par-
ties; are improper because of the imposition of strict
liability; or are unenforceable because they are con-
trary to state-imposed standards of care (as for cer-
tain professional licenses or permits). The justifica-
tion most often cited for the court’s interference in
private contractual relations is that such a limitation-
of-liability clause is “void as against public policy.”
Public policy is that which tends to safeguard and
support the good or betterment of all, as opposed
to the individual rights of contracting parties.

Limited Liability Companies (LLCs)

Most states require that business entities which
limit their liability must declare so openly, which is
intended to provide notice to those doing business
with them. Certain business entities limit their liabili-
ty right up front, before they even engage in any con-
tracts or business transactions. Limited Liability Com-

panies, or LLCs, combine many facets of corporate
structure with the smaller and simpler partnership
structure. Third persons are immediately placed on
notice of a LLC’s liability limitations by the very name
of the company, which, in most states, must included
the “LLC” designation as part of its company name.

In a LLC, individual owners are not personally lia-
ble for company debts and obligations, including
monetary damages awarded against the company in
a law suit. This means that if company assets are sold
off to meet liabilities, the owners do not need to use
their personal assets to make good on business loss-
es.

Limitations on Governmental Liability

The concept of sovereign immunity prevents
citizens from suing their governments. (As a govern-
ment by and for “the people,” conducted and ad-
ministered by democratic representation, citizens
would theoretically be suing themselves.) Notwith-
standing, branches of both federal and state govern-
ments permit the imposition of liability for certain
losses and damages. By statutory consent, govern-
ments will generally compensate for losses caused by
non-discretionary acts of their employees or agen-
cies (so as not to inhibit the exercise of discretionary
decision-making in perilous or exigent circum-
stances, for fear of liability exposure). Often, claim-
ants are prohibited from filing suit in a court of law,
but must file in a special Court of Claims, the jurisdic-
tion of which is exclusive to suits involving the gov-
ernment as defendant. Other restrictions and limita-
tions may apply, including limitations on fault, form
of remedy, amount of damages, or standing to sue.

Additional Resources

Cohen, Henry. “CRS Report: Pandemic Flu Liability Limita-
tion Legislation.” Washington, DC: Library of Congress,
Congressional Research Service, 2005.

Grossman, Mark. “Emerging Issues: Limitations of Liabili-
ty.”” 15 July 2003. Published by The Institute of Internal
Auditors (The IIA).

Kurer, Martin; Stefano Codini; Klaus Gunther; Jorge Santia-
go Neves; and Lawrence Teh. Warranties and Dis-
claimers: Limitations of Liability in Consumer-Related
Transactions. Aspen Publishers, 2005.
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Organizations

Alabama Department of Insurance

201 Monroe Street, Suite 1700, PO Box 303351
Montgomery, AL 36104

Phone: (334) 269-3550

Fax: (334) 241-4192

URL: www.aldoi.org

Alaska Department of Community and
Economic Development

3601 C Street, Suite 1324

Anchorage, AK 99503

Phone: (907) 269-7900

Fax: (907) 269-7910

URL: www.dced.sta te.ak.us/insurance

Alaska Department of Community and
Economic Development

P.O. Box 110805

Juneau99811

Phone: (907) 465-2515

Fax: (907) 465-3422

URL: www.commer ce.state.ak.us

Arizona Department of Insurance
2910 North 44th Street, Suite 210
Phoenix, AZ 85018

Phone: (602) 912-8444

Fax: (602) 954-7008

URL: www.state.az. us/id

Arkansas Department of Insurance
1200 West 3rd Street

Little Rock, AR 72201

Phone: (501) 371-2640

Fax: (501) 371-2749

URL: www.state.ar. us/insurance

California Department of Insurance
300 Capitol Mall, Suite 1500

Sacramento, CA 95814

Phone: (916) 492-3500

Fax: (415) 538-4010

URL: www.insuranc e.ca.gov

Colorado Division of Insurance
1560 Broadway, Suite 850

Denver, CO 80202

Phone: (303) 894-7499, ext. 4311
Fax: (303) 894-7455

URL: www.dora.state.co.us/Insurance

Connecticut Department of Insurance
P.O. Box 816

Hartford, CT 06142

Phone: (860) 297-3984

URL: www.state.ct.us/cid

Delaware Department of Insurance
841 Silver Lake Blvd., Rodney Building
Dover, DE 19904

Phone: (302) 739-4251

Fax: (302) 739-5280

URL: www.state.de. us/inscom

District of Columbia Department of
Insurance and Securities Regulation
810 First Street, NW, Suite 701
Washington, DC 20002

Phone: (202) 727-8000

Fax: (202) 535-1196

Florida Department of Insurance
Plaza Level Eleven

Tallahassee, FL 32399

Phone: (850) 922-3130

URL: www.doi.state.fl.us

Georgia Insurance and Fire Safety
Two Martin Luther King, Jr. Drive
Atlanta, GA 30334

Phone: (404) 656-2070

Fax: (404) 651-8719

URL: www.inscomm.state.ga.us

State of Hawaii, Department of Commerce
and Consumer Affairs

250 South King Street, 5th Floor

Honolulu, HI 96813

Phone: (808) 586-2790

Fax: (808) 586-2806

URL: www.hawaii.g ov/insurance

State of Idabo Department of Insurance
700 West State Street, P.O. Box 83720

Boise, ID 83720

Phone: (208) 334-4250

Fax: (208) 334-4398

URL: www.doi.state.id.us

Illinois Department of Insurance
100 West Randolph Street, Suite 15-100
Chicago, IL 60601

Phone: (312) 814-2420

Fax: (312) 814-5435

URL: www.state.il.u s/ins

Illinois Department of Insurance
320 West Washington Street
Springfield, IL 62767

Phone: (217) 782-4515

Fax: (217) 782-5020

URL: www.state.il.u s/ins/
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Indiana Department of Insurance
311 W. Washington St., Ste 300
Indianapolis, IN 46204

Phone: (317) 232-2385

Fax: (317) 232-5251

URL: www.state.in.u s/idoi/

State of Iowa Division of Insurance

330 Maple Street

Des Moines, IA 50319

Phone: (515) 281-5705

Fax: (515) 281-3059

URL: www.state.ia.u s/government/com/ins/ins.htm

Kansas Insurance Division
420 SW 9th Street

Topeka, KS 66612

Phone: (785) 296-7801

Fax: (785) 296-2283

URL: www.ink.org/ public/kid

Kentucky Department of Insurance
215 West Main Street

Frankfort, KY 40601

Phone: (502) 564-3630

Fax: (502) 564-1650

URL: htt p://www.doi.state ky.us/

Louisiana Department of Insurance
950 North Fifth Street

Baton Rouge, LA 70804

Phone: (225) 343-4834

Fax: (254) 342-5900

URL: www.ldi.state.l a.us

Maine Bureau of Insurance
34 State House Station

Augusta, ME 04333

Phone: (207) 624-8475

Fax: (207) 624-8599

URL: www.maineins urancereg.org

Maryland Insurance Administration
525 St. Paul Place

Baltimore, MD 21202

Phone: (410) 468-2000

Fax: (410) 468-2020

URL: www.mia.state.md.us

Massachusetts Division of Insurance
South Station, 5th Floor

Boston, MA 02110

Phone: (617) 521-7794

Fax: (617) 521-7772

URL: www.state.ma.us/doi

Michigan Office of Financial and Insurance
Services

611 West Ottawa Street, 2nd Floor North, P.O. Box
30220

Lansing, MI 48933

Phone: (517) 373-0220

Fax: (517) 335-4978

URL: www.cis.state. mi.us/ofis

Minnesota Department of Commerce
133 East 7th Street

St. Paul, MN 55101

Phone: (651) 296-2488

Fax: (651) 296-4328

URL: www.commer ce.state.mn.us

Mississippi Department of Insurance
P.O. Box 79

Jackson, MS 39205

Phone: (601) 359-3569

Fax: (601) 359-2474

URL: www.doi.state.ms.us

Missouri Department of Insurance
301 West High Street, Room 630
Jefferson City, MO 65102

Phone: (573) 751-4126

Fax: (573) 751-1165

URL: www.insuranc e.state.mo.us

Montana Department of Insurance
840 Helena Avenue, P.O. Box 4009
Helena, MT 59601

Phone: (406) 444-2040

Fax: (406) 444-3497

URL: www.state.mt. us/sao

Nebraska Department of Insurance
941 O Street, Suite 400

Lincoln, NE 68508

Phone: (402) 471-2201

Fax: (402) 471-4610

URL: www.nol.org/h ome/NDOI

Nevada Division of Insurance
1665 Hot Springs Road, #152
Carson City, NV 89706

Phone: (775) 687-7690

Fax: (775) 687-3937

URL: www.doi.state.nv.us

New Hampshire Department of Insurance
56 Old Suncook Road

Concord, NH 03301

Phone: (603) 271-2261

Fax: (603) 271-1406

URL: www.state.nh. us/insurance
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New Jersey Department of Banking and
Insurance

20 West State Street

Trenton, NJ 08625

Phone: (609) 633-7667

Fax: (609) 984-5273

URL: htt p://states.nai c.org/nj/NJHOMEPG.HTML

New Mexico Department of Insurance
P.O. Box 1269

Santa Fe, NM 87504

Phone: (505) 827-4601

Fax: (505) 827-4734

URL: www.nmprc.st ate.nm.us

New York State Insurance Department
Agency Bldg. 1-ESP, Empire State Plaza

, NY 12257

Phone: (518) 474-6600

Fax: (518) 474-6630

URL: www.ins.state. ny.us

Consumer Services Bureau NYS Insurance
Department

65 Court Street #7

Buffalo, NY 14202

Phone: (716) 847-7618

Fax: (716) 847-7925

URL: www.ins.state. ny.us

North Carolina Department of Insurance
430 North Salisbury Street

Raleigh, NC 27611

Phone: (919) 733-7349

Fax: (919) 733-6495

URL: www.ncdoi.ne t

North Dakota Insurance Department
600 East Blvd. Avenue, 5th Floor
Bismarck, ND 58505

Phone: (701) 328-2440

Fax: (701) 328-4880

URL: www.state.nd. us/ndins

Obio Department of Insurance
2100 Stella Court

Columbus, OH 43215

Phone: (614) 644-3378

Fax: (614) 752-0740

URL: www.state.oh. us/

Oklaboma Insurance Department
3814 North Santa Fe

Oklahoma City, OK 73118

Phone: (405) 521-2828

Fax: (405) 521-6652

URL: www.oid.state.ok.us

Oregon Insurance Division
350 Winter Street, NE, Room 440-2
Salem, OR 97310

Phone: (503) 947-7984

Fax: (503) 378-4351

URL: www.cbs.state.or.us/ins

Pennsylvania Insurance Department
1321 Strawberry Square, 13th Floor
Harrisburg, PA 17120

Phone: (717) 787-2317

URL: www.insurance.state.pa.us

Rbode Island Insurance Division
233 Richmond Street, Suite 233
Providence, RI 02903

Phone: (401) 222-2223

Fax: (401) 222-5475

South Carolina Department of Insurance
1612 Marion Street

Columbia, SC 29201

Phone: (803) 737-6180

Fax: (803) 737-6231

URL: www.state.sc. us/doi/

South Dakota Division of Insurance
118 West Capitol

Pierre, SD 57501

Phone: (605) 773-3563

Fax: (605) 773-5369

URL: www.state.sd. us/insurance

Tennessee Department of Commerce and
Insurance

500 James Robertson Parkway, Sth Floor
Nashville, TN 37243

Phone: (615) 741-2241

Fax: (615) 532-6934

URL: www.state.tn. us/commerce

Texas Department of Insurance
333 Guadalupe Street

Austin, TX 78701

Phone: (512) 463-6169

Fax: (512) 475-2005

URL: www.tdi.state. tx.us

Utab Department of Insurance
State Office Building Rm 3110

Salt Lake City, UT 84114

Phone: (801) 538-3805

Fax: (801) 538-3829

URL: www.insurance.state.ut.us
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Sections within this essay:

* Background

* Types of Managed Care Organizations

(MCOs)
- Health Maintenance Organizations
(HMOs)
- Preferred Provider Organizations
(PPOs)
- Exclusive Provider Organizations
(EPOs)

- Point-of-Service Plans (POS)
* Medicare Managed Care
* The HMO Act of 1973

¢ State Laws
- Common State Provisions

¢ Additional Resources

Background

“Managed care” refers to that type of health care
system under which medical care and treatment is
managed by the entity paying the bills, and not the
medical care or treatment provider (physician, hos-
pital, etc.). It is a system dominated by acronyms that
identify different services or components (e.g.,
HMOs, PPOs, EPOs). It is also a system that has be-
come so complex that many believe it has lost sight
of its original objectives.

Prior to the proliferation of managed care plans,
medical services and treatments were traditionally
provided under what is now referred to as “fee-for-

service” plans. Under fee-for-service medicine, the
health care provider (physician, hospital, etc.) decid-
ed what treatment or procedure was necessary for
the patient. However, insurance companies often en-
gaged in semantic battles with health care providers
over what treatments were considered ‘‘necessary”’
and how much they would cost. Often stuck in the
middle were the patients, who had to choose be-
tween waiting for a decision or paying for the treat-
ment themselves.

Managed care organizations (MCOs) began to
proliferate during the 1980s, when the industry
began to court employers (who pay the bulk of the
nation’s health insurance premiums). There had
been reports of hospitals and doctors under tradi-
tional medical insurance plans performing unneces-
sary diagnostic tests or prolonging treatments (espe-
cially rehabilitative therapies) to maximize their
incomes/profits. Employers saw the MCO industry as
a way to cut costs for employee health insurance.

The MCO purports to control the cost, quality,
and availability of medical care by limiting access to
care providers and shifting focus to wellness rather
than illness. MCO plans typically employ doctors and
statisticians to assess computer-generated data, such
as how long a heart attack patient should be hospital-
ized or what treatments are most effective for a par-
ticular illness or injury. These data are then devel-
oped into industry standards that are referred to as
“best practice” guidelines or benchmarks. The MCO,
and not the treating doctor, then decides what treat-
ments will be authorized and how much will be paid
for the treatments/hospital stays, etc. In return, the
MCO purports to offer lower insurance premiums for
subscribing members.
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Types of Managed Care Organizations
(MCOs)

There are four basic types of managed care plans
that fall under the umbrella of “MCOs.”

Health Maintenance Organizations (HMOs)

By far the most common type, HMOs ostensibly
focus on wellness (e.g., by providing for annual phys-
ical examinations). Members (who are insured) pay
a fixed annual premium in return for health care ac-
cess that is limited to the HMO’s network of physi-
cians and hospitals. Medical care is also limited to a
prearranged, comprehensive list of medical services
that will be provided to the enrolled group as a
whole. Most HMOs require patients to choose (from
the HMO network) a physician as a primary care pro-
vider (PCP) who must first be consulted for any med-
ical concern. The PCP, and not the patient, then de-
cides if the patient should consult a specialist or get
a second opinion. This practice (common to most
forms of MCOs in general) is known as “‘gatekeep-
ing.”

Preferred Provider Organizations (PPOs)

In a PPO, the managing entity is not always the in-
surer; it also may be an employer or a plan adminis-
trator. Discounted rates are negotiated with specific
health care providers in return for increased patient
volume. However, members may choose providers
outside of the PPO network, but they will have to pay
more to do so.

Exclusive Provider Organizations (EPOs)

Under an EPO, the managing entity contracts with
a group of health care providers who agree to inter-
nally follow utilization procedures, to refer patients
only to other specialists within the EPO, and to use
only those hospitals contracted with the EPO. Mem-
bers must use EPO providers.

Point-of-Service Plans (POS)

The designation of POS refers to the fact that the
amount of co-payment an insured pays is dependent
upon the “point of service.” If an insured member
goes outside of the plan network to receive care, the
co-payment is higher, as network providers have
agreed to accept a discounted rate for services in re-
turn for patient volume and patient referral.

Medicare Managed Care

Less than 15 percent of Medicare beneficiaries are
enrolled in Medicare managed care programs, previ-
ously known as the Medicare+Choice plan, but now

referred to as Medicare Advantage. As part of the
Medicare Reform Package [that resulted in the enact-
ment of the Medicare Prescription Drug Improve-
ment and Modernization Act of 2003 (P.L. 108-173)],
Congress increased payments to Medicare HMOs for
2004. In 2006, seniors became eligible for a new Med-
icare option: PPOs. This was expected to meet the
demand of “baby-boomers,” the first of whom were
entering their 60s at that time. Because approximate-
ly 80 percent of individuals with private insurance
had PPO plans, the transition to Medicare PPO would
be a smoother transition.

Traditional Medicare enrollees often need to un-
derstand and deal with three different plans: basic
Medicare, “medigap” supplemental insurance, and
the new Part D prescription drug plan. However,
Medicare Advantage enrollees may reduce this bur-
den by combining regular health care and prescrip-
tion drugs, as well as limiting ou-of-pocket expenses
for copays and deductibles.

The HMO Act of 1973

The early HMOs were idealistic non-profit organi-
zations endeavoring to enhance the delivery of
health care to patients while controlling costs. The
HMO Act of 1973 changed that premise. It autho-
rized for-profit IPA-HMOs in which HMOs may con-
tract with independent practice associations (IPAs)
that, in turn, contract with individual physicians for
services and compensation. By the late 1990s, 80 per-
cent of MCOs were for-profit organizations, and only
68 percent or less of insurance premiums went to-
ward medical care. The remainder was paid for MCO
executives’ and salespersons’ salaries.

As a counterbalance against growing concerns
that MCOs had transformed from patient-friendly
plans to profit-making machines, state legislators
around the country began to enact laws limiting cer-
tain restrictions imposed by MCOs on their mem-
bers. Most of these laws are referred to as “HMO
laws” but generally govern all MCOs within the state
(HMOs being the most common).

State laws vary on such issues as whether HMOs
may deny patient access to medical specialists with-
out first going through the designated primary care
provider (PCP); “best practice” minimum hospital
stays; and whether HMOs may provide financial in-
centives to health care providers who curb medical
costs by limiting medical care. Almost all states now
prohibit “gag rules,” which are contractual agree-
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ments with physicians not to inform their patients of
treatment options not covered by the HMO/MCO
plan (a common practice in earlier days).

State Laws

Nineteen states have POS laws. Point-of-service
(POS) plans permit enrollees to choose a non-
participating provider instead of a participating pro-
vider at the time services are needed. A higher copay-
ment or a deductible may apply if a non-participating
provider renders services. A POS law mandates that
managed care plans provide a point-of-service choice
to enrollees. This is often accomplished by providing
a HMO plan alongside an indemnity plan. If the en-
rollee uses a provider who participates in the HMO
network, then HMO benefits apply, but the indemni-
fy benefits apply if a non-participating provider is
used. State laws vary. Some require a POS offering
only for employers with more than 25 or 50 employ-
ees or health plans with more than 5,000 or 10,000
enrollees Others might have special provisions that
apply to dental plans.

Seventeen states have network adequacy require-
ments. Such laws mandate that plans establish stan-
dards for the creation and maintenance of provider
networks that are sufficient to assure that managed
care plan enrollees can access necessary services
without unreasonable delay. Sufficiency may be de-
termined in terms of provider-to-enrollee ratios, geo-
graphic accessibility, waiting time for appointments,
and office hours.

Twenty-three states have a freedom of choice laws
that preserve a managed care enrollee’s right to se-
lect any available provider in the network. Many
states limit these laws to providers of pharmaceutical
services.

Twenty-two states have AWP (any willing provid-
er) laws that require managed care plans to grant
network participation to any provider willing to join
and meet network requirements. Most states with
this requirement limit the application to pharmacies
or pharmacists.

Thirty-seven states prohibit discrimination be-
tween various classes of providers based on their aca-
demic degrees. To do this, the laws typically broaden
the definition of physician to include such practition-
ers as dentists, dental hygienists, optometrists, podi-
atrists, chiropractors, mental health practitioners,
and nurse practitioners.

Thirty-six states have a continuity of care require-
ment. These address providers that cease participa-
tion in a managed care plan’s network. For enrollees
who are undergoing treatment by a provider at the
time of the provider’s network termination, continu-
ity of care requires continued coverage for treatment
rendered by that provider for (1) pregnancy, (2)
acute illness, or (3) chronic illness (e. g., those that
are life-threatening, degenerative, or disabling).

Twenty-nine states have a standing referral re-
quirement. These require managed care plans to es-
tablish procedures by which an enrollee with a life-
threatening, chronic, degenerative, or disabling dis-
ease who requires specialized care over a prolonged
period of time is given an ongoing authorization (a
standing referral) to receive appropriate treatment
from a specialist.

Thirty-eight states provide women with direct ac-
cess to ob/gyn services.

Twenty-two states provide direct access to special-
iSts.

Seventeen states have an ombudsman program.

Common State Provisions

ALABAMA: See Alabama Code, sections 27-21A-1
et seq. and others. State law does not permit direct
access to medical specialists except for ob-gyn. A spe-
cialist cannot be designated as (PCP). There are no
prohibitions on use of financial incentives by HMOs
to induce providers to limit their care. There is no
independent review of HMO and managed care deni-
als, and no law to protect consumers from managed
care abuses and wrongful denials.

ALASKA: Most of the HMO laws can be found at
Alaska Statute Annotated, sections 21.86.010 et seq.
State law does not permit direct access to medical
specialists, including ob-gyn. A specialist cannot be
designated as a PCP. Inpatient childbirth care re-
quires a minimum 48 hours after vaginal birth; 96
hours after caesarian. The law does prohibit the use
of financial incentives by HMOs to induce providers
to limit their care. Independent review of benefit de-
terminations is available. There is no state law to pro-
tect consumers from managed care abuses and
wrongful denials.

ARIZONA: Arizona Revised Statutes Annotated,
Sections 20-1051 et seq. do not provide for direct ac-
cess to specialists, nor do they permit the designa-
tion of a specialist as a PCP. There is no direct access
to ob-gyn, nor can a patient designate ob-gyn as PCP.
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Inpatient childbirth care requires a minimum 48
hours after vaginal birth; 96 hours after caesarian. Fi-
nancial incentives by HMOs to providers are prohib-
ited. The law provides for a binding (on plan) inde-
pendent review of HMO and managed care denials.
Moreover, consumers have the right to sue their
HMO for acting unreasonably in denying or delaying
approval for care.

ARKANSAS: State law (Arkansas Code Annotated,
sections 23-76-101 et seq. and others) does not per-
mit direct access to medical specialists except for pri-
mary eye care or ob-gyn. A specialist cannot be desig-
nated as a PCP. Inpatient childbirth care requires a
minimum 48 hours after vaginal birth; 96 hours after
caesarian. The law also provides for inpatient care
following breast surgery and requires in-patient care
of at least 48 hours following a mastectomy. There
are no prohibitions on use of financial incentives by
HMOs to induce providers to limit their care. There
is no independent review of HMO and managed care
denials and no law to protect consumers from man-
aged care abuses and wrongful denials.

CALIFORNIA: California Health and Safety Code,
sections 1340 et seq and other state laws, do not per-
mit direct access to medical specialists except for ob-
gyn. Except for ob-gyn, a specialist may not be desig-
nated as a PCP. Inpatient childbirth care requires a
minimum 48 hours after vaginal birth; 96 hours after
caesarian. There are no prohibitions on use of finan-
cial incentives by HMOs to induce providers to limit
their care. The law provides for binding independent
review of HMO and managed care denials but only
for experimental or investigational treatment. Con-
sumers may sue HMOs for managed care abuses and
wrongful denials.

COLORADO: State laws (Colorado Revised Stat-
utes Annotated, sections 10-16-401 et seq. and oth-
ers) do not provide for direct access to specialists
nor do they permit the designation of a specialist as
a PCP. There is direct access to ob-gyn. Inpatient
childbirth care requires a minimum 48 hours after
vaginal birth; 96 hours after caesarian. Financial in-
centives by HMOs to providers are permitted. The
law provides for a non-binding independent review
of HMO and managed care denials. No laws exist for
consumers to sue their HMO for acting unreasonably
in denying or delaying approval for care.

CONNECTICUT: Connecticut General Statutes
Annotated (38-175 and others) regulate HMOs and
managed care. There is no direct access to medical
specialists (excepting ob-gyn) and specialists cannot

be designated as PCPs (except ob-gyn). Inpatient
childbirth care provides for a minimum 48 hours for
vaginal birth and 96 hours for caesarian. There is also
minimum inpatient care following breast surgery, re-
quiring at least 48 hours of inpatient care following
mastectomy or lumpectomy. Use of financial incen-
tives between providers and HMOs is not prohibited.
There is binding independent review of benefit de-
terminations. No law exists to protect consumers
from managed care abuses and wrongful denials.

DELAWARE: Delaware Code Annotated (title 16,
sections 9101 et seq. and others) does not permit di-
rect access to medical specialists except for ob-gyn.
A specialist cannot be designated as a PCP (except for
ob-gyn). Inpatient childbirth care requires a mini-
mum 48 hours after vaginal birth; 96 hours after cae-
sarian. There are no prohibitions on use of financial
incentives by HMOs to induce providers to limit their
care. There is binding independent review of HMO
and managed care denials but no law to protect con-
sumers from managed care abuses and wrongful de-
nials.

FLORIDA: Florida Statutes Annotated section
641.17 et seq. does not permit direct access to medi-
cal specialists except for ob-gyn and dermatology. A
specialist cannot be designated as a PCP (except ob-
gyn). If the treating physician recommends inpatient
care following childbirth or mastectomy, it cannot be
limited. There are no prohibitions on use of financial
incentives by HMOs to induce providers to limit their
care. There is nonbinding independent review of
HMO and managed care denials but no law to pro-
tect consumers from managed care abuses and
wrongful denials.

GEORGIA: HMO laws can be found at Official
Code of Georgia Annotated, sections 33.31-1 et seq.
plus insurance laws, etc. State law does not permit
direct access to medical specialists except for ob-gyn.
A specialist cannot be designated as a PCP. Inpatient
childbirth care requires a minimum 48 hours after
vaginal birth; 96 hours after caesarian. The law also
provides for inpatient care following breast surgery
and requires in-patient care of at least 48 hours fol-
lowing a mastectomy. Use of financial incentives by
HMOs to induce providers to limit their care is pro-
hibited. There is independent review of HMO and
managed care denials, and consumers may sue
HMOs for managed care abuses and wrongful deni-
als.

HAWAIL State law (Hawaii Revised Statutes 432-D
and others) does not permit direct access to medical
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specialists, nor can specialists be designated as PCPs.
No direct access is allowed to ob-gyn. No prohibi-
tions on use of financial incentives by HMOs exist to
induce providers to limit their care. There is possibly
binding independent review of HMO and managed
care denials but no law for consumers to sue HMOs
for managed care abuses and wrongful denials.

IDAHO: HMO laws can be found at Idaho Code
41-3901 et seq. plus insurance laws, etc. State law
does not permit direct access to medical specialists
except for ob-gyn. A specialist cannot be designated
as a PCP (excepting ob-gyn). Inpatient childbirth care
requires 2 minimum 48 hours after vaginal birth; 96
hours after caesarian. Use of financial incentives by
HMOs to induce providers to limit their care is pro-
hibited. There is no provision for independent re-
view of HMO and managed care denials and no con-
sumer law for HMO liability for managed care abuses
and wrongful denials.

ILLINOIS: Illinois does not permit direct access to
medical specialists except for chiropractors and ob-
gyn. A specialist cannot be designated as a PCP (ex-
cepting ob-gyn). Inpatient childbirth care requires a
minimum 48 hours after vaginal birth; 96 hours after
caesarian. Use of financial incentives by HMOs to in-
duce providers to limit their care is prohibited. There
is independent review of HMO and managed care de-
nials but no provisions for consumers to sue HMOs
for managed care abuses and wrongful denials.

INDIANA: Indiana Code Annotated, sections 27-
13-1-1 et seq. does not permit direct access to medi-
cal specialists except for ob-gyn. However, Indiana is
one of the few states that permit specialists to be des-
ignated as PCPs. No prohibitions exist on the use of
financial incentives by HMOs to induce providers to
limit their care. There is independent review of HMO
and managed care denials but no law for consumers
to sue HMOs for managed care abuses and wrongful
denials.

IOWA: State law does not permit direct access to
medical specialists, including ob-gyn. A specialist
cannot be designated as a PCP. Inpatient childbirth
care requires a minimum 48 hours after vaginal birth;
96 hours after caesarian. The law also provides for in-
patient care following breast surgery and requires in-
patient care of at least 48 hours following a mastecto-
my. No prohibition exists on the use of financial in-
centives by HMOs to induce providers to limit their
care. There is independent review of HMO and man-
aged care denials but no provision for consumers to

sue HMOs for managed care abuses and wrongful de-
nials.

KANSAS: Kansas Statutes Annotated, sections 40-
3201, do not permit direct access to medical special-
ists, including ob-gyn. A specialist cannot be desig-
nated as a PCP. Inpatient childbirth care requires a
minimum 48 hours after vaginal birth; 96 hours after
caesarian. Laws prohibits use of financial incentives
by HMOs to induce providers to limit their care.
There is independent review of HMO and managed
care denials but no provision for consumers to sue
HMOs for managed care abuses and wrongful deni-
als.

KENTUCKY: State law (Kentucky Revised Statutes
Annotated, sections 304-38-010 and other provi-
sions) does not permit direct access to medical spe-
cialists, excepting chiropractors and ob-gyn. A spe-
cialist cannot be designated as a PCP. Inpatient
childbirth care requires a minimum 48 hours after
vaginal birth; 96 hours after caesarian. The law also
prohibits insurers from mandating that mastectomy
be done on an out-patient basis. No prohibition ex-
ists on the use of financial incentives by HMOs to in-
duce providers to limit their care. There is indepen-
dent review of HMO and managed care denials
(binding on insurers) but no provision for consum-
ers to sue HMOs for managed care abuses and
wrongful denials.

LOUISIANA: Louisiana Revised Statutes Annotated
22:2001 et seq. do not permit direct access to medi-
cal specialists, except for ob-gyn. A specialist cannot
be designated as a PCP, except for ob-gyn. Inpatient
childbirth care requires a minimum 48 hours after
vaginal birth; 96 hours after caesarian. The use of fi-
nancial incentives by HMOs to induce providers to
limit care is prohibited. There is binding indepen-
dent review of HMO and managed care denials but
no provision for consumers to sue HMOs for man-
aged care abuses and wrongful denials.

MAINE: Maine Revised Statutes Annotated, Title
24-A- 4201 et seq., do not permit direct access to
medical specialists, excepting ob-gyn. A specialist
(except ob-gyn) cannot be designated as a PCP. No
prohibition exists on the use of financial incentives
by HMOs to induce providers to limit their care.
There is binding independent review of HMO and
managed care denials, and consumers may sue
HMOs for managed care abuses and wrongful deni-
als.

MARYLAND: State law (Maryland Health-General
Code Annotated 19-701 et seq.) does not permit di-
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rect access to medical specialists, except for ob-gyn.
A specialist cannot be designated as a PCP, except for
ob-gyn. Inpatient childbirth care requires a minimum
48 hours after vaginal birth; 96 hours after caesarian.
There is a prohibition on the use of financial incen-
tives by HMOs to induce providers to limit their care.
There is binding independent review of HMO and
managed care denials but no provision for consum-
ers to sue HMOs for managed care abuses and
wrongful denials.

MASSACHUSETTS: Massachusetts General Laws
Annotated, Ch. 176G-1 et seq. do not permit direct
access to medical specialists, excepting ob-gyn. A
specialist cannot be designated as a PCP. Inpatient
childbirth care requires a minimum 48 hours after
vaginal birth; 96 hours after caesarian. Use of finan-
cial incentives by HMOs to induce providers to limit
their care is prohibited. There is independent review
of HMO and managed care denials (binding on the
plans) but no provision for consumers to sue HMOs
for managed care abuses and wrongful denials.

MICHIGAN: MCL 333.21001 and other provisions
do not permit direct access to medical specialists, ex-
cept ob-gyn. A specialist cannot be designated as a
PCP. The state prohibits the use of financial incen-
tives by HMOs to induce providers to limit their care.
There is nonbinding independent review of HMO
and managed care denials but no provision for con-
sumers to sue HMOs for managed care abuses and
wrongful denials.

MINNESOTA: State law (Minnesota Statutes Anno-
tated, sections 62D.01 and other provisions) does
not permit direct access to medical specialists, ex-
cepting ob-gyn. A specialist cannot be designated as
a PCP. Inpatient childbirth care requires 2 minimum
48 hours after vaginal birth; 96 hours after caesarian.
The use of financial incentives by HMOs to induce
providers to limit their care is prohibited. There is
nonbinding independent review of HMO and man-
aged care denials but no provision for consumers to
sue HMOs for managed care abuses and wrongful de-
nials.

MISSISSIPPI: Mississippi Code Annotated, sec-
tions 41.7.401 and other provisions do not permit di-
rect access to medical specialists, except ob-gyn. A
specialist cannot be designated as a PCP, except ob-
gyn. No prohibition exists on the use of financial in-
centives by HMOs to induce providers to limit their
care. There are no provisions for review of HMO and
managed care denials and no provisions for consum-

ers to sue HMOs for managed care abuses and
wrongful denials.

MISSOURI: State law (Missouri Revised Statutes
354.400 et seq.) does not permit direct access to
medical specialists, except for ob-gyn. A specialist
cannot be designated as a PCP. Inpatient childbirth
care requires a minimum 48 hours after vaginal birth;
96 hours after caesarian. Prohibitions exist the use of
financial incentives by HMOs to induce providers to
limit their care. There is binding independent review
of HMO and managed care denials, and consumers
may sue HMOs for managed care abuses and wrong-
ful denials.

MONTANA: Under state law (Montana Code An-
notated 33-31-101 et seq.), there is no direct access
to specialists except for ob-gyns, chiropractors, os-
teopaths, physician assistants, practitioner nurses,
and dentists. Specialists (excepting ob-gyn) cannot
be designated as PCPs. Inpatient childbirth care re-
quires a minimum 48 hours after vaginal birth; 96
hours after caesarian. Prohibition exists on the use
of financial incentives by HMOs to induce providers
to limit their care. There is independent review of
HMO and managed care denials but no provision for
consumers to sue HMOs for managed care abuses
and wrongful denials.

NEBRASKA: Nebraska Revised Statutes 44-3292
and other state laws do not permit direct access to
medical specialists, including ob-gyn. However, an
ob-gyn specialist may be designated as a PCP. The
use of financial incentives by HMOs to induce provid-
ers to limit their care is prohibited. There are no pro-
visions for independent review of HMO and man-
aged care denials and no provision for consumers to
sue HMOs for managed care abuses and wrongful de-
nials.

NEVADA: State law (Nevada Revised Statutes
695C.010 et seq.) does not permit direct access to
medical specialists, except ob-gyn. A specialist can-
not be designated as a PCP. Inpatient childbirth care
requires 2 minimum 48 hours after vaginal birth; 96
hours after caesarian. There is a prohibition on the
use of financial incentives by HMOs to induce provid-
ers to limit their care. No provisions exist for inde-
pendent review of HMO and managed care denials
and no provision for consumers to sue HMOs for
managed care abuses and wrongful denials.

NEW HAMPSHIRE: New Hampshire Revised Stat-
utes Annotated 420-B:1 et seq. do not permit direct
access to medical specialists, including ob-gyn. A spe-
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cialist cannot be designated as a PCP. Prohibition ex-
ists on the use of financial incentives by HMOs to in-
duce providers to limit their care. There is
independent review of HMO and managed care deni-
als but no provision for consumers to sue HMOs for
managed care abuses and wrongful denials.

NEW JERSEY: State law (New Jersey Statutes An-
notated, sections 26:2j et seq. and other provisions)
does not permit direct access to medical specialists,
including ob-gyn. However, a specialist, including
ob-gyn, may be designated as a PCP. Inpatient child-
birth care requires a minimum 48 hours after vaginal
birth; 96 hours after caesarian. Also required is 48
hours of in-patient care after a simple mastectomys;
72 hours after a radical mastectomy. There is a prohi-
bition on the use of financial incentives by HMOs to
induce providers to limit their care. There is also
nonbinding independent review of HMO and man-
aged care denials but no provision for consumers to
sue HMOs for managed care abuses and wrongful de-
nials. Nonetheless, consumer suits have been adjudi-
cated by the courts.

NEW MEXICO: New Mexico Statutes Annotated
59A-46-1 and other state law do not permit direct ac-
cess to medical specialists, except ob-gyn. A special-
ist cannot be designated as a PCP, except ob-gyn. In-
patient childbirth care requires a minimum 48 hours
after vaginal birth; 96 hours after caesarian. The law
also provides for inpatient care following breast sur-
gery and requires in-patient care of at least 48 hours
following a mastectomy and 24 hours following a
lumpectomy. There is a prohibition on the use of fi-
nancial incentives by HMOs to induce providers to
limit their care. There is also nonbinding indepen-
dent review of HMO and managed care denials but
no provision for consumers to sue HMOs for man-
aged care abuses and wrongful denials.

NEW YORK: New York Article 44: Health Mainte-
nance Organizations and Article 49: Utilization Re-
view law does not permit direct access to medical
specialists, excepting ob-gyn. A specialist cannot be
designated as a PCP. Inpatient childbirth care re-
quires a minimum 48 hours after vaginal birth; 96
hours after caesarian. No prohibition exists on the
use of financial incentives by HMOs to induce provid-
ers to limit their care. There is independent review
of HMO and managed care denials but no provision
for consumers to sue HMOs for managed care abuses
and wrongful denials.

NORTH CAROLINA: State law (North Carolina
General Statutes 58-67-1 et seq.) does not permit di-

rect access to medical specialists, excepting for ob-
gyn. A specialist cannot be designated as a PCP. Inpa-
tient childbirth care requires a minimum 48 hours
after vaginal birth; 96 hours after caesarian. No prohi-
bition exists on the use of financial incentives by
HMOs to induce providers to limit their care. There
is nonbinding independent review of HMO and man-
aged care denials but no provision for consumers to
sue HMOs for managed care abuses and wrongful de-
nials.

NORTH DAKOTA: North Dakota Code, sections
26.1-18.1-1-01 et seq. does not permit direct access
to medical specialists, including ob-gyn. A specialist
cannot be designated as a PCP. Inpatient childbirth
care requires a minimum 48 hours after vaginal birth;
96 hours after caesarian. State law prohibits the use
of financial incentives by HMOs to induce providers
to limit their care. There are no provisions for inde-
pendent review of HMO and managed care denials
and no provision for consumers to sue HMOs for
managed care abuses and wrongful denials.

OHIO: Ohio Revised Code Chapter 1756 et seq.,
as well as other state provisions, does not permit di-
rect access to medical specialists, except for ob-gyn.
A specialist cannot be designated as a PCP. Inpatient
childbirth care requires a minimum 48 hours after
vaginal birth; 96 hours after caesarian. There is a pro-
hibition on the use of financial incentives by HMOs
to induce providers to limit their care. There is bind-
ing (on the plan) independent review of HMO and
managed care denials but no provision for consum-
ers to sue HMOs for managed care abuses and
wrongful denials.

OKLAHOMA: Title 63 of the Oklahoma Statutes
Annotated, in addition to other separate provisions,
does not permit direct access to medical specialists,
including ob-gyn. A specialist cannot be designated
as a PCP. Inpatient childbirth care requires a mini-
mum 48 hours after vaginal birth. The law also pro-
vides for inpatient care following breast surgery and
requires in-patient care of at least 48 hours following
a mastectomy. No prohibition exists on the use of fi-
nancial incentives by HMOs to induce providers to
limit their care. There is independent review of HMO
and managed care denials, but consumers may sue
HMOs for managed care abuses, e.g., delays in treat-
ment, and wrongful denials.

OREGON: Oregon Statutes Annotated 750.005 et
seq. State law does not permit direct access to medi-
cal specialists, excepting ob-gyn. A specialist cannot
be designated as a PCP. Inpatient childbirth care re-
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quires a minimum 48 hours after vaginal birth; 96
hours after caesarian. No prohibition exists on the
use of financial incentives by HMOs to induce provid-
ers to limit their care. There are no provisions for in-
dependent review of HMO and managed care denials
and no provision for consumers to sue HMOs for
managed care abuses and wrongful denials.

PENNSYLVANIA: State law (Pennsylvania Statutes
Annotated, Title 40, sections 1551 to 1567) does not
permit direct access to medical specialists, excepting
for ob-gyn. A specialist can be designated as primary
care provider if the enrollee has a life-threatening,
degenerative, or disabling disease or condition. Inpa-
tient childbirth care requires a minimum 48 hours
after vaginal birth; 96 hours after caesarian. State law
prohibits the use of financial incentives by HMOs to
induce providers to limit their care. There is non-
binding independent review of HMO and managed
care denials but no provision for consumers to sue
HMOs for managed care abuses and wrongful deni-
als.

RHODE ISLAND: State law (Rhode Island General
Laws, sections 27-41-1) does not permit direct access
to medical specialists, except ob-gyn. A specialist can-
not be designated as a PCP. Inpatient childbirth care
requires a minimum 48 hours after vaginal birth; 96
hours after caesarian. The law also provides for inpa-
tient care following breast surgery and requires in-
patient care of at least 48 hours following a mastecto-
my. There are provisions prohibiting the use of finan-
cial incentives by HMOs to induce providers to limit
their care. There is binding independent review of
HMO and managed care denials but no provision for
consumers to sue HMOs for managed care abuses
and wrongful denials.

SOUTH CAROLINA: South Carolina Code Anno-
tated, Sections 38-33-10, does not permit direct ac-
cess to medical specialists, except for ob-gyn. A spe-
cialist cannot be designated as a PCP. Inpatient
childbirth care requires a minimum 48 hours after
vaginal birth; 96 hours after caesarian. There are pro-
hibitions on the use of financial incentives by HMOs
to induce providers to limit their care. There is bind-
ing independent review of HMO and managed care
denials but no provision for consumers to sue HMOs
for managed care abuses and wrongful denials.

SOUTH DAKOTA: South Dakota Codified Laws,
Sections 58-41-1, do not permit direct access to med-
ical specialists, including ob-gyn. A specialist cannot
be designated as a PCP. Inpatient childbirth care re-
quires a minimum 48 hours after vaginal birth; 96

hours after caesarian. The law also provides for inpa-
tient care following breast surgery and requires in-
patient care of at least 48 hours following a mastecto-
my. No prohibition exists on the use of financial in-
centives by HMOs to induce providers to limit their
care. There is no provision for review of HMO and
managed care denials and no provision for consum-
ers to sue HMOs for managed care abuses and
wrongful denials.

TENNESSEE: Tennessee Code Annotated 56-32-
201 et seq. does not permit direct access to medical
specialists, except for ob-gyn. A specialist can be des-
ignated as primary care provider but only when the
enrollee has a life-threatening, degenerative, or
chronic disease or condition. No prohibition exists
on the use of financial incentives by HMOs to induce
providers to limit their care. There is binding inde-
pendent review of HMO and managed care denials
but no provision for consumers to sue HMOs for
managed care abuses and wrongful denials.

TEXAS: State law (Texas Insurance Code Annotat-
ed 20A.01 et seq.) does not permit direct access to
medical specialists, except for ob-gyn. A specialist
can be designated as primary care provider but only
when the enrollee has a life-threatening, disabling, or
chronic disease or condition. Inpatient childbirth
care requires a minimum 48 hours after vaginal birth;
96 hours after caesarian. The law also provides for in-
patient care following breast surgery and requires in-
patient care of at least 48 hours following a mastecto-
my and 24 hours following lymph node dissection.
There are provisions prohibiting the use of financial
incentives by HMOs to induce providers to limit their
care. There is binding independent review of HMO
and managed care denials. The statute specifically al-
lows suit against HMOs and managed care compa-
nies for abuses and wrongful denials.

UTAH: Utah Code Annotated 31A-8-101 does not
permit direct access to medical specialists, excepting
ob-gyn. A specialist cannot be designated as a PCP.
Inpatient childbirth care requires a minimum 48
hours after vaginal birth; 96 hours after caesarian. No
prohibition exists on the use of financial incentives
by HMOs to induce providers to limit their care.
There is independent review of HMO and managed
care denials but no provision for consumers to sue
HMOs for managed care abuses and wrongful deni-
als.

VERMONT: State law (Vermont Statutes Annotat-
ed, Title 8, sections 5101-5115) does not permit di-
rect access to medical specialists, excepting ob-gyn.
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A specialist cannot be designated as a PCP. There is
a prohibition on the use of financial incentives by
HMOs to induce providers to limit their care. There
is binding independent review of HMO and managed
care denials but no provision for consumers to sue
HMOs for managed care abuses and wrongful deni-
als.

VIRGINIA: Virginia Code Annotated 38.2-4300 et
seq. does not permit direct access to medical special-
ists, excepting ob-gyn. A specialist cannot be desig-
nated as a PCP. Inpatient childbirth care requires a
minimum 48 hours after vaginal birth; 96 hours after
caesarian. The law also provides for inpatient care
following breast surgery and requires in-patient care
of at least 48 hours following a mastectomy. There
is independent review of HMO and managed care de-
nials but no provision for consumers to sue HMOs
for managed care abuses and wrongful denials.

WASHINGTON:  Washington Revised Code
48.46.010 et seq. does not permit direct access to
medical specialists, except for ob-gyn. A specialist
cannot be designated as a PCP. No prohibition on ex-
ists the use of financial incentives by HMOs to induce
providers to limit their care. There is no provision for
review of HMO and managed care denials. As of June
2001, consumers may sue their HMOs for managed
care abuses and wrongful denials.

WEST VIRGINIA: State law (West Virginia Code 33-
25A-1) does not permit direct access to medical spe-
cialists, except ob-gyn. A specialist cannot be desig-
nated as a PCP, excepting ob-gyn. Inpatient child-
birth care requires a minimum 48 hours after vaginal
birth; 96 hours after caesarian. There is a prohibition
on the use of financial incentives by HMOs to induce
providers to limit their care. There is no provision for
review of HMO and managed care denials, and no
provision for consumers to sue HMOs for managed
care abuses and wrongful denials.

WISCONSIN: Wisconsin Statutes Annotated, sec-
tions 609.001 does not permit direct access to medi-
cal specialists, excepting ob-gyn. A specialist cannot

be designated as a PCP. No prohibition on the use
of financial incentives by HMOs to induce providers
to limit their care. There is a provision for binding re-
view of HMO and managed care denials but no provi-
sion for consumers to sue HMOs for managed care
abuses and wrongful denials.

WYOMING: Wyoming Statutes Annotated 26-34-
101 et seq. do not permit direct access to medical
specialists, including ob-gyn. A specialist cannot be
designated as a PCP. No prohibition exists on the use
of financial incentives by HMOs to induce providers
to limit their care. There is no provision for review
of HMO and managed care denials and no provision
for consumers to sue HMOs for managed care abuses
and wrongful denials.

Additional Resources

“Fighting HMO and Managed Care Abuses and Malprac-
tice: Laws and Cases” Trueman, David L. Available at
http://www.turemanlaw.com/lawsand.htm.

Health Against Wealth Anders, George. Houghton Mifflin:
1996.

Pro-Patient Managed Care Laws. Kaminski, Janet L. 2004.
Available at http://www.cga.ct.gov/2004/rpt/2004-R—
0808.htm

“Managed Care Practice and Litigation”Representing the
Elderly Client Law and Practice. Beglely, Thomas D.,
Jr., and J-Anne Herina Jeffreys. Aspen Publishers Inc:
1999 (2001 Suppl.).

“What the New Medicare Law Means to Doctors.”Medical
News Today, 4 April 2004. Available at http:/
www.medicalnewstoday.com/
medicalnews.php?newid=7003.

“Will State Legislators Keep Playing Doctor?” Wehrwein,
Peter. Available at http://www.managedcaremag.com/
archives/9710/9710.legislator.shtml.

Organizations

The HMO Page
URL: http://www.hmopage.org
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Background

Of the federal governments two major health pro-
grams, Medicare and Medicaid, Medicaid has had
by far the rockier history. Medicare has enjoyed fairly
broad based support in its goal of covering the elder-
ly and disabled. While there has been controversy
over the extent of benefits, the basic coverage of the
Medicare program has remained the same since it
was it was first enacted, and the federal government
has always had primary responsibility for the pro-
gram.

In contrast, Medicaid has always inspired battles,
between the federal government and the states over
funding of the program, between conservatives and
liberals over what the purpose of the program
should be, and between different interest groups
whose members argue over how the Medicaid pie
should be divided. There have been suggestions

from several quarters that Medicaid be ended entire-
ly, either eliminated or turned into something com-
pletely different, and these suggestions have in-
creased since welfare reform was passed in 1996.

In part, these controversies stem from the reason
Medicaid was originally set up—to enable each state,
as far as practicable, to furnish medical assistance to
individuals whose income and resources are insuffi-
cient to meet the costs of medically necessary ser-
vices. The goal is simple, but the arguments on how
to best accomplish that goal are complex. Although
many commentators argue Medicaid has been one of
the most successful government programs, in terms
of the number of people it has helped, the eventual
fate of the program remains to be seen.

History

Medicaid was created in 1965 under Title XIX of
the Social Security Act, as part of Lyndon Johnson’s
War on Poverty. It was enacted at the same time the
Medicare program was passed.

Unlike Medicare, Medicaid—the brainchild of
Congressman Wilbur Mills, the chairman of the
House Ways and Means Committee—involved feder-
al funds given to the states to administer their own
programs. The federal government set the basic stan-
dards for who was covered by the program, and the
states could decide if they wanted to broaden the
program beyond those standards

Originally, Medicaid categories were defined by
welfare recipient status, but this began to change in
the mid-1980’s and ceased completely with the pas-
sage of welfare reform in the mid-1990’s. Over its his-
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tory, the Medicaid program has changed from a pro-
gram to provide health insurance to the welfare
population to a catch-all program that provides
health and long term care services to around 40 mil-
lion people at a cost of $170 billion dollars to federal
and state governments. As of 2000, Medicaid was the
source of health care insurance for one in four Amer-
ican children and covered 40 percent of all births.

Eligibility

Medicaid eligibility has evolved over the years.
Originally, it was supposed to assist the so-called
“deserving poor,” those medically needy people
who were aged, blind, disabled, or families with de-
pendant children, or falling into some other status of
poverty where assistance was favored. Not every per-
son whose income falls below the poverty line quali-
fies for Medicaid, and this has always been true of the
program.

Medicaid recipients have historically been divided
into the “categorically needy,” persons who were eli-
gible for Supplemental Security Income (SSI) bene-
fits for disability, for Aid to Families with Depen-
dant Children (AFDC) benefits, or had been eligible
for other government benefit programs; and the
“medically needy,” persons whose income exceeds
financial standards for the above programs but who
incur regular medical expenses that, when deducted
from their income, bring their income down to the
eligibility level for financial assistance. Technically,
these categories no longer exist under the current
Medicaid system, but state programs that expand
Medicaid coverage beyond the traditional categori-
cally needy are still known as “medically needy” pro-
grams. Typically these “medically needy’” programs
cover nursing home and other long-term care.

Currently the program covers the following
groups as ‘“‘categorically needy.” For definitional pur-
poses, the poverty level was $8,350 for an individual,
and $17,050 for a family of four as of the year 2000:

* Medicaid must cover all pregnant women
with incomes of up to 133 percent of the
poverty level.

* Medicaid must cover all children under the
age of six with family incomes below 133
percent of the poverty level and children
under age 19 born after 1983 in families with
incomes up to 100 percent of the poverty
level.

* Medicaid must cover the Medicare premi-
ums and cost-sharing obligations for “Quali-
fied Medicare Beneficiaries” whose income
does not exceed 100 percent of the poverty
level. It must also cover Medicare Part B pre-
miums for “Specified Low-Income Medical
Beneficiaries”, persons whose income is be-
tween 100 percent and 120 percent of the
poverty level. Medicaid also covers nursing
home costs for persons below a certain in-
come level or asset level set by the state, and
provides outpatient drug coverage for some
qualified Medicare recipients.

* Medicaid covers disabled persons whose
income falls below a certain level, including
children eligible for SSI disability benefits.
Coverage of other adult disabled recipients
is generally mandatory if they receive SSI
and are at 74 percent of the poverty level, al-
though some states have been waived in at
lower levels than this, and one state, Missis-
sippi, does not cover SSI benefit recipients
at all. Many states provide home and com-
munity-based care for disabled utilizing
Medicaid funds as well.

Medicaid funds also help finance health coverage
in several states for persons below a certain income
who otherwise would not qualify for Medicaid. In
general, states have much leeway in terms of cover-
age with Medicaid funds. Nearly two-thirds of all
Medicaid spending is attributable to optional bene-
fits and services.

How Medicaid Funds Are Administered

The Medicaid program has changed over the
years in terms of the way medical and other services
are paid for. The original Medicaid law guaranteed
recipients their choice of providers. However, begin-
ning in the 1980’s, states began making consistent re-
quests for waivers to allow them to enter Medicaid
recipients in managed care programs, and in 1997,
the law was finally amended to allow states to do this
explicitly. As of 2002, there are two types of ways
Medicaid funds are administered, the traditional fee-
for-service way and through Medicaid Managed Care
(MMCQ).

Fee-For-Service Medicaid

This is the traditional way Medicaid made pay-
ments for services and was the only way technically
allowed until 1997 by federal Medicaid law, which

884

GALE ENCYCLOPEDIA OF EVERYDAY LAw



HEALTHCARE—MEDICAID

mandated freedom of choice for all Medicaid recipi-
ents. However, there was a catch to this freedom of
choice—doctors have the option of opting out of the
Medicaid system and refusing to accept Medicaid pa-
tients.

Medicaid fees for physicians are set by the state
and so vary from region to region. However, they are
usually low—paying well below private rates for phy-
sician services and usually below what Medicare
pays. As a result, the argument has been made that
Medicaid recipients often do not get the quality care
received by other medical insurance recipients. In
many areas, it is difficult to find doctors who will treat
Medicare patients because of the low payments, and
in other cases doctors have sued to force higher pay-
ments from Medicaid programs. Hospitals are more
limited in their abilities to turn down Medicaid pa-
tients, since they are often tax exempt or have obliga-
tions under other federal statutes.

Because states are allowed to set payment rates,
such rates can be changes at anytime. Thus, when a
state undergoes a budget shortfall or other problem,
rates can be and often are lowered.

Medicaid Managed Care

Because of the problems inherent in fee-for-
service Medicaid, many states over the years request-
ed waivers from the freedom of choice requirement
to allow them to enter Medicaid recipients in man-
aged care programs. Finally, the federal government
amended the Medicaid statute with the 1997 Bal-
anced Budget Act to permit states to require Medic-
aid recipients to enroll in a Medicaid Managed Care
(MMC) program. A waiver is still needed to require
Medicare recipients also receiving Medicaid, Native
Americans, and special needs children to enroll in an
MMC program.

Currently over half of Medicaid recipients receive
care through these programs. MMC programs are
similar to managed care programs used by the pri-
vately insured. The two most common are:

* The Risk-Based Model: Under this model,
the MMC program is paid a fixed monthly
fee per enrollee and assumes some or all the
financial risk for a broad range of services.
About four-fifths of Medicaid MMC enrollees
receive services under this model.

¢ Fee-For-Service Primary Care Case Manage-
ment (PCCM): Under this model, a health
care provider acts as‘“‘gatekeeper” to ap-
prove and monitor the services given to

MMC enrollees. These providers do not as-
sume any financial risk and are paid a per-
patient monthly case management fee.

Benefits

Benefits provided under the Medicaid program
vary widely from state to state. Twenty-six categories
of services are listed under the Medicaid states as ser-
vices states may cover, in addition to a provision al-
lowing coverage of “‘any other medical care, and any
other type of remedial care, specified by the Secre-

tary.”

As of 2002, states must provide Medicaid recipi-
ents who are required by federal law to be covered
with inpatient hospital services; outpatient hospital
services and rural health clinic services; early and pe-
riodic screening; other laboratory and X-ray services;
nursing facility services; early and periodic screening,
diagnostic and treatment services for children; family
planning services and supplies, physician services;
and nurse-midwife and other certified nurse practi-
tioners services.

Medicaid also covers long-term care. States have
considerable flexibility in their long-term care pro-
grams. Although states must cover home health ser-
vices under Medicaid, they have the option of pro-
viding personal care services and also may design
home and community-based care programs. Medic-
aid funds half of all nursing home care in this coun-
try. Medicaid also pays for much of the care provided
by intermediate care facilities for the mentally dis-
abled.

Nursing homes present a special problem for
Medicaid, in that many elderly are too well-off to
qualify for Medicaid when they go into the nursing
home but become impoverished paying for nursing
home expenses and other medical expenses. Thirty-
six states allow such people to “spend down” their
assets until they reach Medicaid asset eligibility le-
vels. At that point, Medicaid assumes the cost of
nursing home and medical care. Not all states allow
this, only those that cover the medically needy.

Some states cover optional services, such as podi-
atry, dental care, eyeglasses, or dentures, under Med-
icaid. These optional services are usually the first to
go if there are cutbacks in the program.
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State-By-State Guide To Medicaid * DISTRICT OF COLUMBIA: Infants, Children
1-5, 200%; Children 6-19, 200%; Pregnant
Women, 200%; Supplemental Security In-
come Recipients, 74%; Medically Needy, In-
dividual, 56%; Medically Needy, Couple,

States have different Medicaid eligibility require-
ments, with some states being more generous than
others. Here is a state-by-state guide to what the eli-

gibility requirements are. All eligibility levels are ex-
44%.
pressed as a percent of the federal poverty level for
a specific group. For example, a child 1-5 in Alabama * FLORIDA: Infants, 200%; Children 1-5, 133%;

must be part of a family that makes 133 percent of
the federal poverty level ($17,050 for a family of four)

Children 6-19, 100%; Pregnant Women,
185%; Supplemental Security Income Recip-

or less in order to qualify for Medicaid.

ALABAMA: Infants, Children 1-5, 133%; Chil-
dren 6-19, 100%; Pregnant Women, 133%;
Supplemental Security Income Recipients
74%; No Medically Needy Program.

ALASKA: Infants, Children 1-5, 200%; Chil-
dren 6-19, 200%; Pregnant Women, 200%;
Supplemental Security Income Recipients,
74%; No Medically Needy Program.

ARIZONA: Infants, 140%; Children 1-5,
133%; Children 6-16, 100%; Children 17-19,
50%; Pregnant Women, 140%; Supplemental
Security Income Recipients, 74%; No Medi-
cally Needy Program.

ARKANSAS: Infants, Children 1-5, 200%;
Children 6-19, 200%; Pregnant Women,
133%; Supplemental Security Income Recip-
ients, 74%; Medically Needy, Individual,
16%; Medically Needy, Couple, 24%.

CALIFORNIA: Infants, 200%; Children 1-5,
133%; Children 6-19, 100%; Pregnant
Women, 300%; Supplemental Security In-
come Recipients, 74%; Medically Needy, In-
dividual, 89%; Medically Needy, Couple,
104%.

COLORADO: Infants, Children 1-5, 133%;
Children 6-16, 100%; Children 17-19, 43%;
Pregnant Women, 133%; Supplemental Se-
curity Income Recipients 74%; No Medically
Needy Program.

CONNECTICUT: Infants, Children 1-5,
185%; Children 6-19, 185%; Pregnant
Women, 185%; Supplemental Security In-
come Recipients, 69%; Medically Needy, In-
dividual, 71%; Medically Needy, Couple,
70%.

DELAWARE: Infants, Children 1-5, 133%;
Children 6-19, 100%; Pregnant Women,
200%; Supplemental Security Income Recip-
ients 74%; No Medically Needy Program.

ients, 74%; Medically Needy, Individual,
27%; Medically Needy, Couple, 27%.

GEORGIA: Infants, 185%; Children 1-5,
133%; Children 6-19, 100%; Pregnant
Women, 235%; Supplemental Security In-
come Recipients, 74%; Medically Needy, In-
dividual, 31%; Medically Needy, Couple,
35%.

HAWAII: Infants, Children 1-5, 200%; Chil-
dren 6-19, 200%; Pregnant Women, 185%;
Supplemental Security Income Recipients,
69%; Medically Needy, Individual, 54%; Med-
ically Needy, Couple, 54%.

IDAHO: Infants, Children 1-5, 150%; Chil-
dren 6-19, 150%; Pregnant Women, 133%;
Supplemental Security Income Recipients
74%; No Medically Needy Program.

ILLINOIS: Infants, 200%; Children 1-5, 133%;
Children 6-19, 133%; Pregnant Women,
200%; Supplemental Security Income Recip-
ients, 41%; Medically Needy, Individual,
42%; Medically Needy, Couple, 41%.

INDIANA: Infants, Children 1-5, 150%; Chil-
dren 6-19, 150%; Pregnant Women, 150%;
Supplemental Security Income Recipients
76%; No Medically Needy Program.

IOWA: Infants, 200%; Children 1-5, 133%;
Children 6-19, 133%; Pregnant Women,
200%; Supplemental Security Income Recip-
ients, 41%; Medically Needy, Individual,
72%; Medically Needy, Couple, 53%.

KANSAS: Infants, 150%; Children 1-5, 133%;
Children 6-19, 100%; Pregnant Women,
150%; Supplemental Security Income Recip-
ients, 74%; Medically Needy, Individual,
71%; Medically Needy, Couple, 53%.

KENTUCKY: Infants, 185%; Children 1-5,
150%; Children 6-19, 150%; Pregnant
Women, 185%; Supplemental Security In-
come Recipients, 74%; Medically Needy, In-
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dividual, 32%; Medically Needy, Couple,
30%.

LOUISIANA: Infants, Children 1-5, 200%;
Children 6-19, 200%; Pregnant Women,
133%; Supplemental Security Income Recip-
ients, 74%; Medically Needy, Individual,
15%; Medically Needy, Couple, 21%.

MAINE: Infants, 200%; Children 1-5, 150%;
Children 6-19, 150%; Pregnant Women,
200%; Supplemental Security Income Recip-
ients, 74%; Medically Needy, Individual,
47%; Medically Needy, Couple, 38%.

MARYLAND: Infants, Children 1-5, 200%;
Children 6-19, 200%; Pregnant Women,
200%; Supplemental Security Income Recip-
ients, 74%; Medically Needy, Individual,
52%; Medically Needy, Couple, 43%.

MASSACHUSETTS: Infants, 200%; Children
1-5, 150%; Children 6-19, 150%; Pregnant
Women, 200%; Supplemental Security In-
come Recipients, 74%; Medically Needy, In-
dividual, 78%; Medically Needy, Couple,
72%.

MICHIGAN: Infants, 185%; Children 1-5,
150%; Children 6-19, 150%; Pregnant
Women, 185%; Supplemental Security In-
come Recipients, 74%; Medically Needy, In-
dividual, 61%; Medically Needy, Couple,
60%.

MINNESOTA: Infants, 280%; Children 1-5,
275%; Children 6-19, 275%; Pregnant
Women, 275%; Supplemental Security In-
come Recipients, 70%; Medically Needy, In-
dividual, 70%; Medically Needy, Couple,
64%.

MISSISSIPPI: Infants, 185%; Children 1-5,
133%; Children 6-19, 100%; Pregnant
Women, 133%; No Supplemental Security
Income Recipients Program; No Medically
Needy Program.

MISSOURI: Infants, Children 1-5, 300%; Chil-
dren 6-19, 300%; Pregnant Women, 185%;
Supplemental Security Income Recipients
74%; No Medically Needy Program.

MONTANA: Infants, Children 1-5, 133%;
Children 6-16 100%; Children 17-19, 71%;
Pregnant Women, 133%; Supplemental Se-
curity Income Recipients, 74%; Medically
Needy, Individual, 73%; Medically Needy,
Couple, 54%.

NEBRASKA: Infants, Children 1-5, 185%;
Children 6-19, 185%; Pregnant Women,
185%; Supplemental Security Income Recip-
ients, 74%; Medically Needy, Individual,
58%; Medically Needy, Couple, 43%.

NEVADA: Infants, Children 1-5, 133%; Chil-
dren 6-16, 100%; Children 17-19, 89%; Preg-
nant Women, 133%; Supplemental Security
Income Recipients 74%; No Medically Needy
Program.

NEW HAMPSHIRE: Infants, 300%; Children
1-5, 185%; Children 6-19, 185%; Pregnant
Women, 185%; Supplemental Security In-
come Recipients, 76%; Medically Needy, In-
dividual, 76%; Medically Needy, Couple,
71%.

NEW JERSEY: Infants, 185%; Children 1-5,
133%; Children 6-19, 133%; Pregnant
Women, 185%; Supplemental Security In-
come Recipients, 74%; Medically Needy, In-
dividual, 55%; Medically Needy, Couple,
48%.

NEW MEXICO: Infants, Children 1-5, 235%;
Children 6-19, 235%; Pregnant Women,
185%; Supplemental Security Income Recip-
ients 74%; No Medically Needy Program.

NEW YORK: Infants, 185%; Children 1-5,
133%; Children 6-19, 100%; Pregnant
Women, 200%; Supplemental Security In-
come Recipients, 74%; Medically Needy, In-
dividual, 87%; Medically Needy, Couple,
94%.

NORTH CAROLINA: Infants, 185%; Children
1-5, 133%; Children 6-19, 100%; Pregnant
Women, 185%; Supplemental Security In-
come Recipients, 74%; Medically Needy, In-
dividual, 60%; Medically Needy, Couple,
50%.

NORTH DAKOTA: Infants, Children 1-5,
133%; Children 6-19 100%; Pregnant
Women, 133%; Supplemental Security In-
come Recipients, 65%; Medically Needy, In-
dividual, 60%; Medically Needy, Couple,
50%.

OHIO: Infants, Children 1-5, 200%; Children
6-19, 200%; Pregnant Women, 133%; Supple-
mental Security Income Recipients 64%; No
Medically Needy Program.

OKLAHOMA: Infants, Children 1-5, 185%;
Children 6-19, 185%; Pregnant Women,
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185%; Supplemental Security Income Recip-
ients, 74%; Medically Needy, Individual,
39%; Medically Needy, Couple, 36%.

OREGON: Infants, Children 1-5, 133%; Chil-
dren 6-19, 100%; Pregnant Women, 170%;
Supplemental Security Income Recipients,
74%; Medically Needy, Individual, 100%;
Medically Needy, Couple, 100%.

PENNSYLVANIA: Infants, 185%; Children 1-5,
133%; Children 6-16, 100%; Children 17-19,
71%; Pregnant Women, 185%; Supplemental
Security Income Recipients, 74%; Medically
Needy, Individual, 63%; Medically Needy,
Couple, 49%.

RHODE ISLAND: Infants, Children 1-5,
250%; Children 6-19, 250%; Pregnant
Women, 250%; Supplemental Security In-
come Recipients, 74%; Medically Needy, In-
dividual, 83%; Medically Needy, Couple,
66%.

SOUTH CAROLINA: Infants, 185%; Children
1-5, 150%; Children 6-19, 150%; Pregnant
Women, 185%; Supplemental Security In-
come Recipients 74%; No Medically Needy
Program.

SOUTH DAKOTA: Infants, Children 1-5,
200%; Children 6-19, 200%; Pregnant
Women, 133%; Supplemental Security In-
come Recipients 74%; No Medically Needy
Program.

TENNESSEE: Infants, Children 1-18 -, eligibil-
ity IS based on child’s lack of insurance with
no upper income limit; Pregnant Women,
185%; Supplemental Security Income Recip-
ients, 74%; Medically Needy, Individual,
26%; Medically Needy, Couple, 21%.

TEXAS: Infants, 185%; Children 1-5, 133%;
Children 6-19, 100%; Pregnant Women,
185%; Supplemental Security Income Recip-
ients 74%; No Medically Needy Program.

UTAH: Infants, Children 1-5, 133%; Children
6-19, 100%; Pregnant Women, 133%; Supple-
mental Security Income Recipients, 74%;
Medically Needy, Individual, 55%; Medically
Needy, Couple, 50%.

VERMONT: Infants, Children 1-5, 300%; Chil-
dren 6-19, 300%; Pregnant Women, 200%;
Supplemental Security Income Recipients,
74%; Medically Needy, Individual, 110%;
Medically Needy, Couple, 82%.

* VIRGINIA: Infants, Children 1-5, 133%; Chil-
dren 6-19, 100%; Pregnant Women, 250%;
Supplemental Security Income Recipients,
74%; Medically Needy, Individual, 37%; Med-
ically Needy, Couple, 34%.

* WASHINGTON: Infants, Children 1-5, 200%;
Children 6-19, 200%; Pregnant Women,
185%; Supplemental Security Income Recip-
ients, 74%; Medically Needy, Individual,
78%; Medically Needy, Couple, 65%.

* WEST VIRGINIA: Infants, Children 1-5, 150
%; Children 6-19, 100%; Pregnant Women,
150%; Supplemental Security Income Recip-
ients, 74%; Medically Needy, Individual,
30%; Medically Needy, Couple, 30%.

e WISCONSIN: Infants, Children 1-5, 185%;
Children 6-19, 185%; Pregnant Women,
185%; Supplemental Security Income Recip-
ients, 74%; Medically Needy, Individual,
86%; Medically Needy, Couple, 65%.

* WYOMING: Infants, Children 1-5, 133%;
Children 6-16, 100%; Children 17-19, 67%;
Pregnant Women, 133%; Supplemental Se-
curity Income Recipients 74%; No Medically
Needy Program.

Additional Resources

“Celebrating 35 Years of Medicare and Medicaid”” DeParle,
Nancy-Ann Min, Health Care Financing Review, Oct. 1,
2000.

Health Care Law and Ethics, 2nd Edition. 2nd. ed., Hall,
Mark A., Ellman, Ira Mark, Strouse, Daniel S.; West
Group, St. Paul, 1999.

The Law of Health Care Organization and Finance,
Fourth Edition. Furrow, Barry R., Greaney, Thomas L.,
et. al., West Group, St. Paul, 2001.

“Medicaid”, Kaiser Family Foundation, 2002. Available at
http://www.kff.org/,. Kaiser Family Foundation, 2002.

Organizations

Centers for Medicare and Medicaid Services
7500 Security Blvd.oulevard

Baltimore, MD 21244-1850 USA

Phone: (410) 786-3000

URL: http://cms.hhs.gov

Primary Contact: Thomas A Scully, Administrator

Henry J. Kaiser Family Foundation
2400 Sand Hill Road

888
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Menlo Park, CA 94025 USA Washington, DC 20201 USA
Phone: (650) 854-9400 Phone: (877) 696-6775

Fax: (650) 854-4800 E-Mail: HHS.Mail@hhs.gov
URL: http://www.kff.org URL: http://www.hhs.gov/

Primary Contact: Drew Altman, President Primary Contact: Janet Hale, Chief Information

U. S. Department of Health and Human Officer
Services
200 Independence Avenue S.W.

GALE ENCYCLOPEDIA OF EVERYDAY LAW 889



HEALTHCARE

MEDICAL MALPRACTICE
Sections within this essay:
* Background

* Actionable Malpractice
- Failure to Diagnose or Erroneous Di-

agnosis

- Failure to Treat or Erroneous Treat-
ment

- Substandard Care, Treatment, or
Surgery

- Gross Negligence

- Unauthorized Treatment or Lack of
Informed Consent

- Guaranteed Results or Guaranteed
Prognosis

- Breaches of Doctor-Patient Confi-
dentiality

- Vicarious Liability

¢ Patient’s Contributory or Comparative Negli-
gence

* Medical Malpractice Tort Reform

¢ State Tort Reform Statutes for Malpractice
Actions

e Additional Resources

Background

Medical malpractice is negligence committed
by medical professionals. For negligence to be “ac-
tionable” (having all the components necessary to
constitute a viable cause of action), there must be a
duty owed to someone, a breach of that duty, and re-
sulting harm or damage that is proximately caused

by that breach. The simplest way to apply the con-
cept of proximate cause to medical malpractice is to
ask whether, “but for” the alleged negligence, the
harm or injury would have occurred.

When determining whether the conduct of a
member of the general public is negligent, the con-
duct is judged against a standard of how a ‘“‘reason-
ably prudent person” might act in the same or simi-
lar circumstance. Conversely, when determining
whether a medical professional has been negligent,
his or her practice or conduct is judged at a level of
competency and professionalism consistent with the
specialized training, experience, and care of a “‘rea-
sonably prudent” physician in the same or similar cir-
cumstances. This constitutes the “standard of care”
or professional “duty” that a physician owes to his
or her patient. If the physician breaches the standard
of care and his patient suffers accordingly, there is ac-
tionable medical malpractice.

The term “patient” generally refers to a person
who is receiving medical treatment and/or who is
under medical care. In many states, other licensed
medical professionals such as chiropractors, nurses,
therapists, and psychologists, may also be sued for
malpractice, i.e., negligently breaching their respec-
tive professional duties owed to the patient. The fol-
lowing sections refer generally to medical malprac-
tice as it relates to medical doctors/physicians.

Actionable Malpractice

State laws govern the viability of causes of action
for medical malpractice. The laws vary in terms of
time limits to bring suit, qualifications of “‘expert”
witnesses, cognizable theories of liability, and proper
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party defendants/proper party plaintiffs. Notwith-
standing these differences, there are common requi-
sites for all cases.

First and foremost, a physician must owe a duty
to patients before his or her competency in perform-
ing that duty can be judged. In U. S. jurisprudence,
a person has no affirmative duty to assist injured indi-
viduals, -in the absence of a special relationship with
them (such as doctor-patient, attorney-client, guard-
ian-ward, etc.) A doctor dining in a restaurant has no
duty to come forward and assist injured others if they
suffer a heart attacks while dining in the same restau-
rant. If the doctor merely continues with his meal
and does nothing to help, the ailing others would
not have an action for malpractice against him, not-
withstanding their harm. However, once a doctor
voluntarily decides to assist others or come to their
aid, he or she becomes liable for any injury that re-
sults from any negligence during that assistance.

Once the requisite doctor-patient relationship is
established, the doctor owes to the patient the duty
to render care and treatment with that degree of
skill, care, and diligence as possessed by or expected
of a reasonably competent physician under the same
or similar circumstances. The “circumstances” in-
clude the area of medicine in which the physician
practices, the customary or accepted practices of
other physicians in the area (the “locality rule”), the
level of equipment and facilities available at the time
and in that locality, and the exigent circumstances,
if any, surrounding the treatment or medical service
rendered. The requisite degree of skill and expertise
under the circumstances is established by “expert
testimony” from other practicing physicians who
share the same or similar skill, training, certification,
and experience as the allegedly negligent physician.

Failure to Diagnose or Erroneous Diagnosis
Generally, a delay or failure to diagnose a disease
is actionable, if it has resulted in injury or disease
progression above and beyond that which would
have resulted from a timely diagnosis. This situation
may be difficult to prove. For example, a patient may
allege that a doctor failed to timely diagnose a cer-
tain cancer, resulting in “metastasis” (spread of the
cancer to other organs or tissues). But experts may
testify that “micrometastasis” (spreading of the dis-
ease at the cellular level) may occur as much as ten
years before a first tumor has been diagnosed, and
cancerous cells may have already traveled in the
bloodstream and lodged elsewhere, eventually to
grow into new tumors. Therefore, it may be difficult

in some cases to establish that a patient has suffered
a worse prognosis because of the failure or delay in
diagnosis.

If a patient is treated for a disease or condition
that he or she does not have, the treatment or medi-
cation itself may cause harm to the patient. This is
in addition to the harm caused by the true condition
continuing untreated.

Most doctors are trained to think and act by estab-
lishing a “differential diagnosis.” Doing so calls for
a doctor to list, in descending order of probability,
his or her impressions or “differing” diagnoses of
possible causes for a patient’s presenting symptoms.
The key question in assessing a misdiagnosis for mal-
practice is to ask what diagnoses a reasonably pru-
dent doctor, under similar circumstances, would
have considered as potential causes for the patient’s
symptoms. If a doctor failed to consider the patient’s
true diagnosis on his/her differential diagnosis list or
listed it but failed to rule it out with additional tests
or criteria, then the doctor is most likely negligent.

Failure to Treat or Erroneous Treatment

The most common way in which doctors are neg-
ligent by failing to treat a medical condition is when
they “dismiss” the presenting symptoms as tempo-
rary, minor, or otherwise not worthy of treatment.
This situation may result in an exacerbation of the
underlying condition or injury, causing further harm
or injury. For example only, an undiagnosed splinter
or chip in a broken bone may result in the lodging
of a piece of bone in soft tissue or internal bleeding
caused by the sharp edge of the splintered bone.

Erroneous treatment is most likely to occur as a
result of a misdiagnosis. However, a doctor who has
correctly diagnosed a disease or condition may
nonetheless fail to properly treat it. Other times, neg-
ligence is the result of a doctor attempting a “novel”
treatment that fails, when in fact a more conventional
treatment would have been successful.

Substandard Care, Treatment, or Surgery

The standard of care which is owed to people as
a patients is that which represents that level of skill,
expertise, and care possessed and practiced by physi-
cians found in the same or similar community as the
relevant one, and under similar circumstances. How-
ever, the advent of “national board” exams for new
doctors and “board certifications” for doctor-
specialists has resulted in a more uniform and stan-
dard practice of medicine not dependent upon geo-
graphic locality.
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All licensed physicians should possess a basic level
of skill and expertise in diagnosing and treating gen-
eral or recurring types of illnesses and injuries. Thus,
a general practitioner who has administered substan-
dard cardio-pulmonary resuscitation (CPR) to a heart
attack victim (who subsequently dies as a result of
the substandard care) cannot defend that he or she
was not a ‘‘cardio-pulmonary specialist.” A general
practitioner from virtually any other area in the Unit-
ed States could most likely testify as to the level of
care and expertise that is to be expected under the
circumstances. Conversely, a board-certified car-
diopulmonary specialist could not testify that the
general practitioner should have done everything
that the specialist might have done with his ad-
vanced skill and training. Nor, under the locality rule,
could an oncology specialist in private practice in
Smalltown, U. S. A., be held to the same standard of
care as an oncology specialist in a large urban univer-
sity teaching hospital that has state-of-the-art equip-
ment and facilities.

Because doctors are often reluctant to testify
against their colleagues (referred to by lawyers as the
“conspiracy of silence”), it may be difficult to find an
unbiased expert willing to testify against a negligent
doctor or label the care as substandard. This is resis-
tance applies even when they practice on opposite
sides of the country: they may know one another
from the national board certifications or fellowship
programs established for specialists. Moreover, truly
competent doctors usually communicate with one
another for professional “brainstorming” on diag-
nosing or treating some conditions or may collabo-
rate in research or academic publications.

Gross Negligence

Within the context of medical malpractice, the
term “‘gross negligence” refers to conduct so reck-
less or mistaken as to render itself virtually obvious
to a layman without medical training. Examples in-
clude a surgeon amputating the wrong limb or leav-
ing a surgical instrument inside a body cavity of the
patient. Some states will permit a person to establish
a cause of action for medical malpractice grounded
in gross negligence without the need for expert
testimony. A minority of states still permit an action
for “res ipsa loquitur” (‘‘the thing speaks for itself”),
meaning that such an accident or injury to the pa-
tient could not have occurred unless there was negli-
gence by the doctor’s having control over the pa-
tient.

Unauthorized Treatment or Lack of
Informed Consent

Virtually all states have recognized, either by ex-
press statute or common law, the right to receive
information about one’s medical condition, the treat-
ment choices, risks associated with the treatments,
and prognosis. The information must be in plain lan-
guage terms that can readily be understood and in
sufficient amounts such that a patient is able to make
an “informed” decision about his or her health care.
If the patient has received this information, any con-
sent to treatment that is given will be presumed to
be an “informed consent.” A doctor who fails to ob-
tain informed consent for non-emergency treat-
ment may be charged with a civil and/or criminal of-
fense such as a “battery” or an unauthorized
touching of the plaintiff’s person.

In order to prevail on a charge that a doctor per-
formed a treatment or procedure without “informed
consent,” the patient must usually show that, had
the patient known of the risk or outcome allegedly
not disclosed, the patient would not have opted for
the treatment or procedure and thus avoided the
risk. In other words, the patient must show a harmful
consequence to the unauthorized treatment.

Guaranteed Results or Guaranteed
Prognosis

Virtually all states prohibit or disallow claims that
a doctor promised a certain prognosis of success or
guaranteed a certain result if a patient agreed to un-
dergo the suggested treatment, procedure, or thera-
py. Some states permit such claims for cosmetic sur-
gery only if the guaranteed result is in writing and
contained in the form of an enforceable contract.

Breaches of Doctor-Patient Confidentiality

Doctor-patient confidentiality is based upon the
general principle that a person seeking medical help
or advice should not be hindered or inhibited by fear
that his or her medical concerns or conditions will
be disclosed to others. There is generally an expecta-
tion that the physician will hold that special knowl-
edge in confidence and use it exclusively for the ben-
efit of the patient.

The professional duty of confidentiality covers not
only what a patient may reveal to the doctor, but also
what a doctor may independently conclude or form
an opinion about, based on his or her examination
or assessment of the patient. Confidentiality covers
all medical records (including x-rays, lab-reports,
etc.) as well as communications between patient and
doctor and generally includes communications be-
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tween the patient and other professional staff work-
ing with the doctor.

The duty of confidentiality continues even after a
patient has stopped seeing or being treated by the
doctor. Once a doctor is under a duty of confidential-
ity, he or she cannot divulge any medical information
about patients to third persons without patients’
consent. There are limited exceptions to this, includ-
ing disclosures to state health officials. However, un-
authorized disclosure to unauthorized parties may
create a cause of action against the doctor.

Vicarious Liability

Finally, a doctor who has been negligent may not
be the only defendant in a subsequent lawsuit. A
hospital that has retained the doctor on its staff may
be vicariously liable for the doctor’s negligence
under a theory of “respondeat superior” (“let the
master answer”) that often holds an employer liable
for the negligence of its employees. More often, the
doctor has “‘staff privileges” at the hospital, and the
hospital will attempt to prove the limited role it plays
in directing or supervising the doctor’s work. Impor-
tantly, many doctors belong to private medical prac-
tices, such as limited partnerships or limited liability
companies, that also may be vicariously liable for the
negligence of their member doctors.

However, a doctor is generally liable for any negli-
gence on the part of his assistants and staff in carry-
ing out his orders or caring for his patients. Likewise,
an attending physician is generally liable for any neg-
ligence on the part of interns and medical students
under the physician’s guidance.

Patient’s Contributory or Comparative
Negligence

As malpractice is a form of negligence, defenses
that are generally allowed against general claims of
negligence are also viable against claims of malprac-
tice. These might include the following defenses:

* The patient was also negligent and caused
much of his or her own harm

* The patient failed to mitigate his or her own
harm or damage or made them worse

* The patient gave an informed consent and
therefore assumed the risk of any [complica-
tion or untoward effect]

* The alleged harm or damage was an un-
avoidable “known risk” that occurs without
negligence

* The patient failed to disclose important in-
formation to the doctor

* The patient’s prognosis or condition was not
worsened by the alleged negligence

* The patient engaged in some intervening or
superceding conduct following the alleged
malpractice that broke the chain of events
linking the malpractice to the patient’s dam-
ages or harm

Medical Malpractice Tort Reform

Since 2000, increased tension and conflict be-
tween patients, their insurers, the medical communi-
ty and its insurers, trial lawyers, and victims’ rights
groups have helped spawn a new movement in ad-
dressing medical malpractice: tort reform. In 2005
alone, more than 48 states introduced over 400 bills
and modified or amended their laws to reflect the
need to effect real change. More than half the states
now limit damage awards and many have established
limits on attorney fees. Moreover, almost all states
now have two year statutes of limitation for standard
claims, and have eliminated joint and several liability
in malpractice law suits. At the federal level, Con-
gress still struggled with the notion of federal legisla-
tion that would preempt all existing state laws gov-
erning medical malpractice lawsuits.

State Tort Reform Statutes for
Malpractice Actions

State law governs the applicable statute of limi-
tations (time within which individuals must file a
lawsuit) for medical malpractice suits, as well as the
minimum qualifications of expert witnesses (e.g.,
whether a non-board-certified general practitioner
may testify against a specialist, or vice-versa, etc.).
Many states have passed legislation imposing limita-
tions or “‘caps’” on monetary damages recoverable in
malpractice suits, but the courts in some of these
states have declared the laws unconstitutional.

Each state also has its own laws regarding ‘“‘wrong-
ful death” claims alleging malpractice as the cause of
death. Virtually all states allow longer limitations pe-
riods for disability, incompetency, minority, for-
eign objects left in the body, or fraudulent conceal-
ment preventing earlier discovery. One of the most
recurring provision coming out of the tort reform
movement was the inadmissibility of statements
made by medical professionals in sympathy or con-
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cern, or apologies made by them for treatment ren-
dered, as evidence of fault or malpractice.

ALASKA:SB 67, signed by Governor in 2005, limits
noneconomic damages to $250,000. Noneconomic
damages for wrongful death or injury over 70% dis-
abling in severe permanent impairment are limited
to $400,000. Damages limits are not applicable to in-
tentional misconduct or reckless acts or omissions.

ARIZONA: SB 1036, signed by Governor in 2005,
made some changes to expert witness qualifications
specific to malpractice actions. Also, apologies and
similar gestures by health care providers are not ad-
missible in court as admissions of liability.

ARKANSAS: SB 233, signed by Governor in 2005,
creates an insurance policy holder’s bill of rights, and
amends standards and criteria for medical liability in-
surance rates, rate administration, rate criteria. Medi-
cal liability insurers are to file specific information
with Insurance Commissioner, available to public.

CALIFORNIA: SB 231, signed by Governor in 2005,
provides that malpractice judgments or settlements
over $30,000 must be reported to appropriate licens-
ing board if medical professional does not have liabil-
ity insurance. Also, must report to Medical Board of
indictment, felony conviction, or plea of guilty or no
contest of felony or misdemeanor related to medical
profession. There will now be an independent com-
mission to study physicians’ peer review process. Pa-
tients may now access Internet information about
physicians relating to status of medical license, cur-
rent accusations, judgments or arbitration awards,
disciplinary action resulting in revocation of privi-
leges, subject to discipline in different state, some
specified information may be removed from internet
after 10 years. Finally, each complaint filed with Med-
ical Board will be jointly referred to Attorney General
and Health Quality Enforcement Section.

CONNECTICUT: SB 1052, signed by Governor in
2005 now requires a “‘certificate of good faith” to be
filed with medical malpractice lawsuits. It also
creastes “offer of compromise” guidelines, associat-
ed interest rates reduced. Medical liability insurers
are to file specified reports to Insurance Commis-
sioner, which are available to public. Medical liability
insurers are required to file rate increase request
with Insurance Commissioner if over 5%, and in-
sureds may request public hearing. Patients/ public
now have access to physician profiles, including ad-
verse licensure actions in other states. Medical liabili-
ty insurers are to report any claims paid to Insurance

Commissioner, available to public through malprac-
tice database. Expressions of sympathy by health
care providers are not admissible in court as admis-
sion of liability.

DELAWARE: HB 75, signed by Governor in 2005,
creates Board of Medical Practice guidelines, includ-
ing disciplinary regulation and proceedings. The
Board is to receive required reports from both physi-
cians and liability insurance providers of any mal-
practice judgments, settlements or awards. Medical
personnel are not liable for civil damages for emer-
gency medical aid rendered without compensation
at scene of emergency. Also, HB 133, signed by Gov-
ernor in 2005, states that all medical negligence
claims settled or awarded against health care provid-
ers are to be reported to Commissioner by defendant
and associated insurance provider within 60 days of
final disposition of claim.

FLORIDA: S 938, signed by Governor in 2005, im-
plements ‘“‘Patients’ Right to Know” constitutional
amendment (from the 2004 General Election)
Creates a right of access to records relating to ad-
verse medical incidents. Disclosure of identity of pa-
tients is prohibited, other privacy restrictions. S 940,
also signed into law in 2005, implements constitu-
tional amendment requiring that doctors lose medi-
cal license in Florida if found guilty of medical mal-
practice 3 or more times in 5 years (also adopted
from the 2004 General Election). Finally, the Depart-
ment of Health is to carry out disciplinary action
against physicians found guilty of medical malprac-
tice.

GEORGIA: SB 3, signed by Governor in 2005, re-
quires affidavits in medical malpractice complaints,
but it also ensures better defendant access to appli-
cable patient health information. Physicians’ apolo-
gies are not admitted in court as admission of liabili-
ty. There are changes to expert witness
qualifications. Malpractice insurers are to report to
state any judgment or settlement over $10,000. If
there are two guilty verdicts, report any further judg-
ments to Medical Board; three guilty verdicts in 10
years can have license revoked or required additional
education. There is limited liability in emergency
room situations unless proven gross negligence.
There is a revision of joint/several liability. Now a
$350,000 noneconomic damage limit; aggregate limit
of $1.05 million.

ILLINOIS: SB 475, signed by Governor in 2005,
limits noneconomic damages to $500,000 against an
individual; $1 million against hospital. New expert
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witness standards, and there must be certificates of
merit to meet same standards. Apologies by doctors
and hospitals not permissible in court as admission
of liability. There are public hearings for insurance
rate change of more than 6% or at request of in-
sureds. Medical liability insurance data disclosure to
public will also be made via internet. There are
changes to the Medical Disciplinary Board, including
an increase of disciplinary fines and extension of stat-
ute of limitations for complaints. The law also creates
a Patients’ Right to Know. Another bill, SJR 3, also
adopted, petitions the state Supreme Court to pro-
vide for specific medical malpractice recordkeeping,
case designation, and reporting.

INDIANA: SB 54, signed by Governor in 2005, pro-
vides that licensed medical practitioners are immune
from civil liability when voluntarily providing health
care services without compensation at free medical
clinics or health care facilities.

IOWA: HR 50, adopted in 2005, provides that the
legislative Council will establish an interim commit-
tee to provide regulatory agencies and legislature
with alternatives for alleviating problems with avail-
ability and affordability of medical liability insurance.

KANSAS: SB 100, signed by Governor in 2005, pro-
vides that risk management programs may be estab-
lished in nursing and assisted living facilities. Speci-
fied requirements include the reporting of incidents,
which are then referred for investigation but are not
admissible in civil lawsuit action without court deter-
mination that reports are relevant to allegations.

LOUISIANA: SB 184, signed by Governor in 2005,
provides that medical information gathered by medi-
cal or insurance facility to identify cause of adverse
outcome are not admissible as court evidence. Also,
expressions of sympathy by medical personnel are
not admissible in court. HB 425, also signed in 2005,
specifies that statutory civil liability immunity in com-
mitment in mental health or substance abuse cases
is expanded to include hospitals and hospital per-
sonnel. A general civil immunity is granted for good
faith services, but there is no immunity for willful
negligence or misconduct. HB 485, also signed, pro-
vides that specified information gathered by medical
liability insurers or state risk management program
for the purpose of reducing medical liability claims
is to remain confidential.

MAINE: LD 385, limits liability for ambulance ser-
vices. LD 1378 provides that expression of apology
or sympathy by a medical practitioner is not admissi-

ble as admission of liability. LD 1472, clarifies that any
physician or hospital without liability insurance is
considered self-insured for purposes of the Rural
Medical Access Program.

MARYLAND: SB 836, signed by Governor in 2005,
made technical changes to the Rate Stabilization Ac-
count and Medical Assistance Program Account. It
also specified requirements for insurers reporting
medical liability claims, and the penalties for failing
to report. Made other technical changes to stream-
line the cancellation process for liability insurers
(which is subject to review by Insurance Commis-
sioner), and regarding the reporting and regulatory
requirements for Medical Mutual Liability Insurance
Society of Maryland.

MICHIGAN: HB 4821, signed by Governor in
2005, provides that medical review entities are to re-
ceive information relating to appropriateness or
quality of health care rendered or qualifications,
competence, or performance of health care provid-
er. Any reports of disciplinary action are to go to the
Department of Community Health.

MISSISSIPPI: HB 369, signed by Governor in 2005,
creates a Medical Malpractice Insurance Availability
Plan to provide a market of last resort. It also creates
an advisory committee for the Tort Claims Board on
medical liability issues.

MISSOURI: HB 393, signed by Governor in 2005,
creates new venue rules for medical malpractice ac-
tions, including ones for wrongful death. Discovery
of defendant’s assets is only after court finds in favor
of awarding punitive damages. Punitive damages are
limited to the greater of $500,000 or 5 times net
amount of total judgment. The liability of defendants
is several unless there is more than 51% at fault. Non-
economic damages are limited to $350,000. (There
was also a repeal of the current annual inflation ad-
justment.) Courts are required to dismiss any case
filed without an affidavit of written opinion of negli-
gence. Physicians providing free health care service
in clinics are not civilly liable unless there has been
a willful act or omission; and physicians’ expressions
of sympathy are not admitted in court as admissions
of liability. There is now a peer review committee,
with spefied procedures for review. The statute of
limitations for minors is 2 years from 18th birthday.
A related bill, SCR 19, created a Joint Interim Com-
mittee on Missouri Health Care Stabilization Fund
created to investigate establishment and implemen-
tation of fund, feasibility of paying damages to claim-
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ants (the primary objective being to assure reason-
able medical liability coverage).

MONTANA: SB 21, signed by Governor in 2005, re-
lates to damages awarded based on “‘reduced chance
of recovery.” SB 316, specifies that reports from
medical liability insurers are to be sent annually to In-
surance Commissioner. HB 24 provides that a medi-
cal personnel’s statement expressing apology or
sympathy is not admissible in court as admission of
liability. HB 25, states that a health care provider is
not liable for employee’s act or omission that oc-
curred when employee was not under the jurisdic-
tion of health care provider. A related bill, HB 26,
states that a health care provider is not liable for any
act or omission committed by someone who pur-
ports to be a member of that organization. HB 64 es-
tablishes new qualifications for expert witnesses in
medical malpractice cases.HB 138 clarifies that a
Board of Medical Examiners is to establish disciplin-
ary screening panels to oversee rehabilitation pro-
grams for medical personnel. HB 254 makes medical
practitioners guilty of a civil offense and fined up to
$500 per offense for writing illegible prescriptions.
Complaints are to be filed with licensure board. HB
331 provides that the Insurance Commissioner is to
conduct market review of malpractice insurers in
Montana; based on findings, is to create market assis-
tance plan or joint underwriting association. Bill also
contained specifications for potential market assis-
tance plan and joint underwriting association, and
specified limits for claimants under policies, under-
writing, and reinsurance.

NEVADA: AB 208, signed by Governor in 2005,
provides that applicants for medical licenses are re-
quired to submit to criminal background check, as
well as physicians against whom any disciplinary ac-
tion is initiated. There are now expanded grounds
for initiating disciplinary proceedings against medi-
cal personnel. Criminal justice agencies are= to pro-
vide criminal histories to Board of Medical Examin-
ers.

NEW HAMPSHIRE: SB 57, signed by Governor in
2005, establishes a cmmission to study ways to allevi-
ate medical malpractice premiums for high risk spe-
cialties, but purview does not include examination of
civil justice system specific to malpractice claims. SB
214, creates panels for medical injury claims, includ-
ing conditions for confidentiality and release of infor-
mation to public, also, the dreation of a panel and in-
surance oversight committee to study medical
liability insurance rates and effectiveness of manda-

tory panel process. Annual reports to Insurance
Commissioner are now required from courts. The
current hearing panels for medical malpractice com-
plaints are repealed. HB 514 creates a 5-year health
care quality assurance commission to provide infor-
mation sharing among health care providers about
adverse outcomes and prevention strategies. The in-
formation submitted, proceedings and deliberation
results are to be held confidential. HB 584 declares
that statements or actions from medical personnel
expressing sympathy relating to personal injury are
not admissible as admission of liability, and dos not
apply to statements of fault.

NEW JERSEY: S 1804, signed by Governor in 2005,
now requires medical facilities to report disciplinary
action taken by any facility against any health care
professional relating to incompetence or profession-
al misconduct. All health care professionals are to un-
dergo criminal history background check when re-
newing medical license. There will be reporting of
health care professionals to state and employers
when specified as necessary. Employers of health
care professionals are to disclose job performance
upon inquiry of another employer.

NEW MEXICO: SM 7, adopted in 2005, creates
New Mexico Health Policy Commission and Insur-
ance Division of Public Regulation Commission to
convene task force on medical liability insurance; re-
view relevant state statutes, make recommendations
to legislature and governor.

NORTH DAKOTA: SB 2199, signed by Governor in
2005, provides that a plaintiff must submit an expert
opinion affidavit to individual medical personnel or
facility named as defendant within 3 months of com-
mencement of malpractice action.

OREGON: SB 443, signed by Governor in 2005, al-
lows Board of Medical Examiners to require health
care providers to take national licensing exam under
circumstances of volunteering in charitable health
clinics.

SOUTH CAROLINA: S 83, signed by Governor in
2005, limits Noneconomic damages to $350,000,
with exceptions specified. Also, new standards for ex-
pert witnesses and mandatory mediation for mal-
practice actions (binding arbitration are permitted).
Provisions relating to Joint Underwriting Association
and Patients Compensation Fund. Malpractice insur-
ance providers are required to maintain coverage for
licensed health care providers. The bill also requires
a notice to all locations where health care provider
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has a medical license to practice, when the South
Carolina medical license is suspended or revoked. If
there is any percentage of plaintiff fault in a malprac-
tice action, it will not cause reduction of recoverable
damages. A related bill, H 3108, covered provisions
relating to investigations of complaints against physi-
cians by Medical Disciplinary Commission.

SOUTH DAKOTA: HB 1104, signed by Governor
in 2005, provides that damages are limited that may
be awarded in malpractice action against a podiatrist.
HB 1148 makes statements and actions expressing
apology or sympathy made by health care providers
admissible as admission of liability.

TENNESSEE: SB 212, signed by Governor in 2005,
declares that medical practitioners voluntarily and
without compensation providing health care services
within scope of state license at health clinics receive
civil immunity for rendered services, unless act or
omission was gross negligence or willful misconduct.

UTAH: SB 83, signed by Governor in 2005, de-
clares that medical malpractice actions may not be
brought against health care providers due to conse-
quences resulting from refusal of child’s parent or
guardian to consent to recommended treatment.

VIRGINIA: SB 1173, HB 2659 (identical bills) were
both signed by Governor in 2005. They require that
an expert witness certification of deviation from care
standard to be filed before malpractice lawsuit can be
filed. Moreover, physician’s expression of sympathy
is not admissible in court as admission of liability. Ad-
missible evidence is now expanded, to include obser-
vations, evaluations and histories in treatment appli-
cable to lawsuit, which now may be disclosed; the
definition of ‘“malpractice” is limited to tort or
breach of contract; and malpractice liability insurers
are required to submit annual reports to State Cor-
poration Commission regarding claims made against
medical personnel. Finally, the Board of Medicine is
to assess competency of medical personnel with
three malpractice claim payments within ten years.
SB 1323 and HB 1505, also identical bills, provides a
Birth-Related Neurological Injury Compensation
Fund definition such that when infant weighs less
than 1800 grams at birth or is at less than 32 weeks
of gestation, there will be a rebuttable presumption
that the alleged injury is a result of premature birth.
HB 1556 states that the Board of Medicine is required

to inform licensees about immunity for services to
patients of free clinics. HB 2410 provide that Liability
insurers are required to provide 90-day notice of pol-
icy cancellation or non-renewal, or premium in-
crease of more than 25% for malpractice insurance.

WEST VIRGINIA: HB 2011, signed by Governor in
2005, states that Health care providers are not liable
for personal injury caused by prescription drug or
medical device used in accordance with FDA regula-
tions. HB 3174, also signed by Governor, makes any
expression made by a health care provider of apolo-
gy or sympathy is not admissible as an admission of
liability.

WYOMING: SF 0078, signed by Governor in 2005,
requires additional advance notice of medical liability
insurance policy cancellation or premium increase.
A public hearing is required if insurer requests to
raise premium rate by 30% or more. SF 0088 requires
additional specified information on medical malprac-
tice claims to be reported. HB 0083 repeals the cur-
rent Medical Review Panel and recreates a panel ac-
cording to constitutional amendment adopted in the
2004 general election.

Additionally, a few state court rulings addressed
some of the new statutes: In DeWeese v. Weaver, a
Pennsylvania Commonwealth Court declared that
separation of joint and several liability was unconsti-
tutional based on the germane standard of legislation
enacted in 2002. In Ferndon v. Wisconsin, the Wis-
consin Supreme Court held that noneconomic dam-
ages in medical injury cases were unconstitutional.

Additional Resources

Law for Dummies Ventura, John, IDG Books Worldwide,
Inc., 1996.

Medical Malpractice Harney, David M., The Michie Com-
pany:, 1993.  Excerpt available at  http:/
www.lectlaw.com/files/med33.htm.

“Medical Malpractice” Plymale & Associates. Available at
http://www.plymalelaw.com/medmal. htm.

Law for Dummies. John Ventura. IDG Books Worldwide,
Inc. 1996.

“Summary of Medical Malpractice Law: Index of States.”
McCullough, Campbell & Lane, 2001. Available at http://
www.mcandl.com/states.html.
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Background

Medical records are the property of those who
prepare them (medical professionals) and not the
property of those about whom they are concerned
(patients). However, patients have a privacy right in
the information contained in the records. These two
interests may or may not conflict when it comes to
releasing medical records to outside or third parties,
who may also have another interest at stake. Once

these basic and often competing interests are sepa-
rated and assessed, it becomes easier to understand
the issues that may surround the right to request,
view, copy, or protect medical records and medical
information.

Although medical records belong to the medical
professionals/entities who create or prepare them,
patients generally have a right to review them, de-
mand copies of them, and to demand their confiden-
tiality, i.e., prohibit release of information contained
in them (with limited and specific exceptions).
Where does a patient get the authority to control the
release of documents that belong to others? The pa-
tient’s rights are dependent upon who created the
documents, who wants to view them, and why their
release is warranted.

Sources of Protection of Medical
Information

Common Law Duty of Confidentiality

First and foremost, there is the common law
concept of “doctor-patient confidentiality” that
binds a medical professional from revealing or dis-
closing what he or she may know about a person’s
medical condition. The professional duty of confi-
dentiality covers not only what a patient may reveal
to the doctor, but also what a doctor may indepen-
dently conclude or form an opinion about, based on
his or her examination or assessment of the pa-
tient. Confidentiality covers all medical records (in-
cluding x-rays, lab-reports, etc.), as well as communi-
cations between patient and doctor, and generally
includes communications between the patient and
other professional staff working with the doctor.
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Once a doctor is under a duty of confidentiality, he
or she cannot divulge any medical information to
third persons without the patient’s consent. There
are noteworthy exceptions to this, discussed below.

At one time (fairly common through the 1970s),
a doctor was considered a mere “custodian” of med-
ical records, which were considered the property of
the patient (because the personal information con-
tained in them related only to the patient). It was
common practice to release to a patient, upon de-
mand, all original records concerning the patient.
However, that practice led to some patients destroy-
ing their medical records, denying that they had re-
ceived certain treatments, misrepresenting their con-
ditions for the purpose of obtaining life or health
insurance policies, and (in the case of psychiatric pa-
tients) sometimes becoming a threat to the commu-
nity at large after learning what was contained in
their records. Medical malpractice suits and liabili-
ty for harm caused to third persons became a para-
mount issue that drove the impetus for establishing
a refinement of the law (mostly through case law).

This change has resulted in a clarification that the
actual original medical records belong to those who
create or originate them. However, the release to a
patient or to third parties of information contained
in the medical records (about a particular patient) is
generally controlled by the patient (with specific ex-
ceptions).

Medical professionals may be required by the re-
quest of a patient (or court order, subpoena, etc.),
to produce original documents and records for in-
spection, copying, or review. Usually, this is done in
a supervised fashion within the offices or facilities of
the creator/originator of the records (the doctor or
medical facility). For all intents and purposes, it is
more common for the original documents to be sim-
ply photocopied and forwarded to the patient or to
the party whom the patient designates. It is general
practice to not charge for copying or reproducing if
the records are not extensive and are being request-
ed by the patient, for the patient’s own use.

Constitutional Right to Privacy

The fundamental right to privacy, guaranteed by
the Fifth and Fourteenth Amendments to the U.S.
Constitution, protects against unwarranted invasions
of privacy by federal or state entities, or arms thereof.
As early as Roe v. Wade, 410 U.S. 113 (1973), the U.S.
Supreme Court acknowledged that the doctor-
patient relationship is one which evokes constitu-
tional rights of privacy. Because the Supreme Court

has found that a fundamental right of privacy exists
as to medical information about a person, private
causes of action (against defendants other than fed-
eral or state entities) also exist for alleged violations
of privacy rights (e.g., “invasion of privacy”). This
right would extend to the privacy of any medical in-
formation contained in medical records.

But even that right is not absolute, and must be
weighed against the state or federal, or outside inter-
est at stake. For example, in Whalen v. Roe, 429 U.S.
589 (1977), a group of physicians joined patients in
a lawsuit challenging the constitutionality of a New
York statute that required physicians to report to
state authorities the identities of patients receiving
Schedule II drugs (controlled substances). The phy-
sicians alleged that such information was protected
by doctor-patient confidentiality, and their patients
alleged that such disclosure was an invasion of their
constitutional right to privacy. The Supreme Court
did not disagree with the lower court’s finding that
“the intimate nature of a patient’s concern about his
bodily ills and the medication he takes... are protect-
ed by the constitutional right to privacy.” However,
the high court concluded (after balancing the state’s
interests) that “Requiring such disclosures to repre-
sentatives of the State having responsibility for the
health of the community does not automatically
amount to an impermissible invasion of privacy.”

Statutory Privacy Laws

Despite the above two recognized areas of law
that purported to shield medical information about
a person from unauthorized release or disclosure,
there continued to be substantial “‘gray areas” sus-
ceptible to varying interpretations and applications.
For example, do “medical records” include dental
records, pre-employment physical examination re-
cords, self-generated records (documents created or
completed by the patients themselves, such as
healthcare questionnaires), birth and death certifi-
cates? And what about records generated by quasi-
medical personnel, e.g., physical therapists or mental
health counselors? Further, there appeared to be a
developing area of case law that permitted, in fact de-
manded, the unauthorized release of medical infor-
mation (i.e., against the patient’s wishes and/or with-
out the patient’s knowledge) if, without the release,
there was a substantial risk of harm to a third person
(e.g. by violence of the patient or by communicable
or sexually transmitted disease).

To address these concerns, all fifty states have en-
acted laws that govern the release of medical re-
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cords. They encompass the recognition of any legal
privilege (privileged communications between the
health care provider and the patient), any prerequi-
sites to the release of records (almost all require pa-
tient consent), and the circumstances under which
records or information may be released in the ab-
sence of consent.

The Federal Privacy Rule

In the past, physicians could physically secure and
shield personal medical records from disclosure, ab-
sent consent from their patients. Electronic data-
banks have changed all that (as foretold by the Su-
preme Court in Whalen, above).With the passage of
the Health Insurance Portability and Accountability
Act of 1996 (HIPAA) (which encouraged electronic
transmission of patient data), Congress passed con-
current legislation for uniform protection of medical
records and personal information. In December
2000, the Department of Health and Human Services
(HHS) published its Privacy Rule (“‘Standards for Pri-
vacy of Individually Identifiable Health Information”,
65 Fed. Reg. 82462), which became effective on April
14, 2001. The regulation covers health plans, health
care clearinghouses, and health care providers that
bill and transfer funds electronically. The regulation
mandates a final compliance date of April 14, 2003
(small health plans have until April 14, 2004 to com-
ply.) The Privacy Rule includes provisions for the fol-
lowing:

* Ensuring patient access to medical records,
ability to get copies and/or request amend-
ments

* Obtaining patient consent before releasing
information. Health care providers are re-
quired to obtain consent before sharing in-
formation regarding treatment, payment,
and health care operations. Separate patient
authorizations must be obtained for all non-
routine disclosures and non-health related
purposes. A history of all non-routine disclo-
sures must be accessible to patients.

* Providing recourse for violations through an
administrative complaint procedure.

In March 2002, the Bush Administration proposed
amendments to the Privacy Rule that would address
several complaints registered by patients and medi-
cal facilities alike. Specifically, the impact of the pro-
posed amendments would remove the requirement
for express consent in such communications as phar-
macists filling prescriptions, patient referrals to spe-

cialists, treatments provided or authorized from tele-
phone communications, and emergency medical
care. The relaxed consent requirement would only
apply to uses and disclosures for treatment, pay-
ment, and health care operations (TPOs) purposes.
All other uses and disclosures would continue to re-
quire express patient consent.

Voluntary Consent for Release of Medical
Information

Almost all requests for release of medical records
contain a requirement that patient consent be ob-
tained in writing. Medical providers or custodians of
medical records may or may not accept facsimile
(FAX) transmission of authorizations/signed consent
forms. In legal matters, the process may be simplified
by a patient authorizing his or her attorney to obtain
copies of records (or review originals).

Waiver of Consent for Release of Medical
Information

There are ways in which a patient may ‘“‘waive” the
confidentiality of medical records. A common way by
filing a lawsuit or claim for personal injury. By
doing so, the patient has put his or her physical con-
dition ““at issue” in the lawsuit. Therefore, the law
presumes that the patient has waived all confidential-
ity regarding his or her medical condition, and there
is an implied authorization to the patient’s doctor for
disclosure of all relevant information and medical re-
cords.

Involuntary Release of Medical
Information

In recent years, many courts have held that doc-
tors are supposed to protect third persons who may
be harmed by patients. This often results in a duty
to release medical records or medical information
without either knowledge or consent on the part of
the patient. For example, without a patient’s permis-
sion or knowledge, doctors may warn others or the
police if the patient is mentally unstable, potentially
violent, or has threatened a specific person. In some
states, the duty to report or warn others “trumps”
the right to confidentiality or privileged communica-
tion with a doctor. Courts will decide these matters
by balancing the sanctity of the confidentiality
against the foreseeability of harm to a third party.
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Selected Applications

Death Certificates

Under most state laws, birth and death certificates
are a matter of public record. The advent of physi-
cian-assisted suicides in less than a handful of states
(e.g., Oregon) created new concerns for the scope
of privacy and confidentiality. Some states have ad-
dressed such matters by express legislation, e.g., per-
mitting the registration of physician-assisted deaths
directly to state offices rather than to local county of-
fices of vital statistics. Others have permitted dual-
systems that incorporate specific codes for “cause of
death” on public records, but more thorough expla-
nations on private state records. Many doctors sim-
ply list innocuous language, such as ‘“cardiac-
respiratory failure,” on public records, and leave
blank the secondary or underlying cause. Similar is-
sues of limited disclosure often arise on birth re-
cords. In some circumstances, personal details such
as paternity, marital status, or information regard-
ing a newborn’s HIV status may warrant the filing
of dual records (one requiring more disclosure than
the other) for separate purposes and separate view-
ers, based on a “need to know” criterion.

Disclosures to State or Federal Authorities
Under most state statutes, doctors and health care
providers generally have duties to report incidence
of certain sexually transmitted diseases, child
abuse, communicable diseases, HIV/AIDS, or other
conditions deemed to be risks to the health and safe-
ty of the public at large. Some states have developed
registries to track the incidence of certain condi-
tions, (e.g., certain forms of cancer) that may later
help researchers discover causes. In registry cases,
personal data about the patients is released only to
the necessary local, state, or federal personnel, and
the data usually does not contain “patient identifi-

”

€rs.

Selected State Disclosure Laws

ALABAMA: Medical records of “notifiable diseas-
es” (those diseases or illnesses that doctors are re-
quired to report to state officials) are strictly confi-
dential. Written consent of patient is required for
release of information regarding sexually transmitted
disease. (Ch. 22-11A-2, 22)

ALASKA: Mental health records may be disclosed
only with patient consent/court order/law enforce-
ment reasons (Ch. 47.30.845). In cases of emergency
medical services, records of those treated may be dis-

closed to specified persons.(Ch. 18.08.086). Express
language permits disclosure of financial records of
medical assistance beneficiaries to the Dept. of Social
Services. (Ch. 47.07.074)

ARIZONA: There are mandatory reporting re-
quirements for malnourishment, physical neglect,
sexual abuse, non-accidental injury, or other depri-
vation with intent to cause or allow death of minor
children, but the records remain confidential outside
judicial matters (Ch. 13-3620). Access to other medi-
cal records is by consent or pursuant to exceptions
outlined in Ch. 36-664.

ARKANSAS: Arkansas has a special privilege per-
mitting doctors to deny giving patients or their attor-
neys or guardians certain medical records upon a
showing of “detrimentality”’ (Ch.16-46-106). Other-
wise, access by patients and their attorneys are cov-
ered under Ch. 23-76-129 and 16-46-106.

CALIFORNIA: Doctors may withhold certain men-
tal health records from patients if disclosure would
have an adverse effect on patient. (H&S Section
1795.12 and.14).

COLORADO: Doctors are permitted to withhold
from patients psychiatric records that would have a
significant negative psychological impact; in those
cases, doctors may prepare a summary statement of
what the records contain (Ch.25-1-801). There are
mandatory disclosure requirements for certain dis-
eases (Ch 25-1-122).

CONNECTICUT: Limited disclosure of mental
health records (Ch. 4-105) and limited disclosure to
state officials (Ch.53-146h; 17b-225).

DELAWARE: Strict disclosure prohibitions about
sexually transmitted diseases, HIV infections (Tit. 16-
711). However, such diseases must be reported to di-
vision of Public Health, by number and manner only
(Title 16-702).

DISTRICT OF COLUMBIA: Public mental health
facilities must release records to the patient’s attor-
ney or personal physician (21-562).

FLORIDA: Mental health records may be provided
in the form of a report instead of actual annotations
(455-241). Patient consent is required for general
medical records releases except by subpoena or con-
sent to compulsory physical exam pursuant to Civil
Rule of Procedure 1.360 (455-241).

GEORGIA: Mandatory disclosure to state officials
for child abuse and venereal disease. (Ch. 19-7-5; 31-
17-2)
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HAWAII: Hawaii Revised Statute 325-2 provides
for mandatory disclosure to state officials for com-
municable disease or danger to public health. Names
appearing in public studies such as the Hawaii
Tumor Registry are confidential and no person who
provides information is liable for it (324-11, et seq.).

IDAHO: There is mandatory disclosure for child
abuse cases within 24 hours (16-1619) and sexually
transmitted diseases (39-601). Both doctors and
nurses may request protective orders to deny or limit
disclosure (9-420).

ILLINOIS: Mandatory disclosure to state officials
for child abuse and sexually transmitted diseases
(325 1llinois Compiled Statutes Annotated 5/4).

INDIANA: Insurance companies may obtain infor-
mation with written consent (Ch 16-39-5-2). Manda-
tory disclosure to state officials for child abuse and
sexually transmitted diseases (31-6-11-3 and 4) (16-
41-2-3).

IOWA: Mandatory disclosure to state officials of
sexually transmitted diseases (Ch. 140.3 and 4).

KANSAS: Mandatory disclosure to state health offi-
cials of AIDS (65-6002(c)). Mental health records
only released by patient consent, court order, or con-
sent of the head of mental health treating facility (59-
2931).

KENTUCKY: Either patient or physician may ask
for protective order (422-315). Patients must make
written requests for records (422.317).

LOUISIANA: Louisiana Code of Evidence, Article
510 waives health care provider-patient privilege in
cases or child abuse or molestation. Mandatory dis-
closure of HIV information (Ch.1300-14 and 1300-
15).

MAINE: Doctors may withhold mental health re-
cords if detrimental to patient’s health (22-1711.20-A
Maine Revised Statutes Annotated, Section 254, Sub-
section 5, requires schools to adopt local written pol-
icies and procedures).

MARYLAND: Physicians may inform local health
officers of needle-sharing partners or sexual partners
in cases of transmittable diseases (18-337).

MASSACHUSETTS: Any injury from the discharge
of a gun or a burn affecting more than five percent
of the body, rape or sexual assault triggers mandato-
ry disclosure law (Ch. 112-12A). No statutory privi-
lege.

MICHIGAN: Mandatory disclosure to state officials
for communicable diseases (MCL.333.5117).

MINNESOTA: Minnesota Statutes Annotated
144.335 authorizes withholding mental health re-
cords if information is detrimental to well-being of
patient. Sex crime victims can require HIV testing of
sex offender and have access to results (611A.07).

MISSISSIPPI: Patient waiver is implied for manda-
tory disclosures to state health officials. Peer review
boards assessing the quality of care for medical or
dental care providers may have access to patient re-
cords without the disclosure of patient’s identity (41-
63-1, 63-3).

MISSOURI: Information concerning a person’s
HIV status is confidential and may be disclosed only
according to Section 191.656.

MONTANA: Mandatory disclosure to state officials
for sexually transmitted disease. (Ch. 50-18-1006).
Recognized exceptions for release of records without
patient consent (e.g. mental incompetency) are
covered under 50-16-530.

NEBRASKA: Nebraska Revised Statutes 81-642 re-
quires reporting of patients with cancer for the Dept.
of Health’s Cancer Registry. The Dept. also maintains
a Brain Injury Registry (81-651). Mandatory disclo-
sure to state officials for sexually transmitted disease.
(71-503.01).

NEVADA: Mandatory disclosure to state officials
for communicable disease. (441A.150) There is a
state requirement to forward medical records (with
or without consent) upon transfer to a new medical
facility (433.332; 449,705).

NEW HAMPSHIRE: New Hampshire maintains
that medical records are the property of the patient
(332:1-1) Mandatory disclosure to state officials for
communicable disease (141-C:7).

NEW JERSEY: Limited right of access to mental
health records for attorneys and next of kin. Manda-
tory disclosure to state officials for child abuse (9:6-
8.30), pertussis vaccine (26:2N-5), sexually transmit-
ted disease.(26:4-41), or AIDS (26:5C-6).

NEW MEXICO: Mandatory disclosure of sexually
transmitted diseases (24-1-7).

NEW YORK: Records concerning sexually trans-
mitted disease or abortion for minors may not be
released, not even to parents (NY Pub. Health 17).
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NORTH CAROLINA: North Carolina General Stat-
ute 130A-133, et seq. provides for mandatory disclo-
sure to state officials for communicable disease.

NORTH DAKOTA: Mandatory disclosure to state
officials for child abuse, communicable diseases, or
chronic diseases that impact the public (23-07-01, 50-
25.1-01).

OHIO: Mandatory disclosure to state officials for
child abuse (2151-421), occupational diseases
(3701.25), contagious disease including AIDS
(3701.24), or cases to be included on the Cancer Reg-
istry (3701.262).

OKLAHOMA: Mandatory disclosure to state offi-
cials for child abuse, communicable or venereal dis-
eases (23-07-01, 50-25.1-01).

OREGON: Oregon Revised Statute 146-750 pro-
vides for mandatory disclosure of medical records in-
volving suspected violence, physical injury with a
knife, gun, or other deadly weapon.

PENNSYLVANIA: Mental health records in state
agencies must remain confidential (Title 50-7111).

RHODE ISLAND: Mandatory disclosure to state of-
ficials for occupational disease (Ch. 23-5-5), commu-
nicable or venereal diseases (23-8-1, 23-11-5).

SOUTH CAROLINA: Mandatory disclosure to state
officials for sexually transmitted disease (z016744-29-
70). There is also express privilege for mental health
provider-patient relationships under Ch. 19-11-95.

SOUTH DAKOTA: Mandatory disclosure to state
officials for venereal disease (34-23-2) or child abuse
or neglect (26-8A-3).

TENNESSEE: There are also requirements for
mandatory disclosure to state officials for communi-
cable disease (68-5-101) or sexually transmitted dis-
eases (68-10-101).

TEXAS: There are mandatory disclosure require-
ments for bullet or gunshot wounds (Health & Safety
161.041), certain occupational diseases (Health &
Safety 84.003) and certain communicable diseases
(Health & Safety 81.041).

UTAH: There are mandatory disclosure require-
ments for suspected child abuse (62A-4A-403), com-
municable and infectious diseases (including HIV
and AIDS) (26-6-3).

VERMONT: Records concerning sexually transmit-
ted disease require mandatory reporting (Title 18-
1093). Any HIV-related record of testing or counsel-
ing may be disclosed only with a court order evidenc-
ing “compelling need.” (Title 12-1705).

VIRGINIA: Mental health professionals may with-
hold records from patient if release would be injuri-
ous to patient’s health. (8.01-413).

WASHINGTON: Mandatory disclosure to state of-
ficials for sexually transmitted disease (70.24.105)
child abuse (26.44.030) or tuberculosis (70.28.010).

WEST VIRGINIA: Mandatory disclosure to state of-
ficials for venereal, communicable disease (Ch. 16-
4-6; 16-2A-5; 26-5A-4), suspected child abuse (49-
6A-2), gunshot and other wounds or burns (61-2-27).

WISCONSIN: There are mandatory reporting re-
quirements for sexually transmitted diseases
(252.11), tuberculosis (252.07), child abuse (48.981)
and communicable diseases (252.05).

WYOMING: Rather than expressly creating a statu-
tory privilege, Wyoming addresses the matter by lim-
iting doctors’ testimony to instances where patients
have expressly consented or where patients volun-
tarily testify themselves on their medical conditions
(putting their medical conditions “at issue”’) (Ch. 1-
12-101). There are mandatory reporting require-
ments for sexually transmitted diseases, child abuse,
and communicable diseases (14-3-205, 35-4-130, 35-
4-103).

Additional Resources

“Confidentiality of Death Certificates” Issues in Law &
Medicine, Winter 1998.

“Medical Records.” National Survey of State Law, 2nd ed.
Richard A. Leiter, Ed. Gale: 1997.

Standards for Privacy Rule of Individually Identifiable
Health Information, 65 Fed. Reg 82462, 2001. Available
at http://gov.news/press/2001pres/01fsprivacy.html.

“Standards for Privacy Rule of Individually Identifiable
Health Information-Proposed Rule Modification.”
FDCH Regulatory Intelligence Database, 21 March
2002.
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ORGAN DONATION

Sections Within This Essay:

* Background

* Legislation
- Earlier Federal Legislation
- Uniform Anatomical Gift Act of 1987
- The National Organ Transplant Act
- The Patient Self -etermination Act of
1991

e State Anatomical Gift Acts
* Advance Care Directives

e Additional Resources

Background

There is a great need for human organs for trans-
plantation. In fact, the need far exceeds the supply
of transplantable organs. This disparity has promul-
gated legislation and important case law. These laws
attempt to regulate the scare resource (transplant-
able human organs) and to help establish an equita-
ble national system to allocate the organs where they
can do the most good.

There are Extensive federal and state laws regulat-
ing organ and tissue donation and transplantation.
These many laws and regulations were promulgated
to address a variety of issues, including the compli-
cated medical, legal, and moral issues involved in
organ donation and transplantation. One of the main
issues deals with the enormous demand for human
organs in a context where there is an inadequate sup-
ply of usable organs. These laws are generally viewed

by lawmakers, members of the medical professions,
and by the populace as a way to ensure the most eg-
uitable distribution of organs. However, the many
laws and regulations in this area can complicate the
process of obtaining organs. Consequently, people
who have questions about organ donation or trans-
plantation, should seek advice of an attorney knowl-
edgeable about this area of law.

There are several reasons for the shortage of or-
gans. Perhaps the most common reason is that peo-
ple are hesitant to donate organs. There are other
reasons as well: for example, physicians may neglect
to inquire of family members whether they would
consent to donating organs when their loved one
dies. In other cases, the deceased’s wishes to donate
his or her organs may not be known by those in the
position to act on those wishes. Finally, family mem-
bers may object to the harvesting of organs from
their deceased loved one, regardless of the de-
ceased’s intent or wishes to the contrary.

Legislation

Many federal and state statutes closely regulate
organ donation. To understand the laws governing
organ donation, one needs to understand the trajec-
tory of some of the most important legislation. While
there are many laws pertaining to organ donations,
perhaps the most important legislation consists of
the following:

* Various early federal legislation
* The Uniform Anatomical Gift Act of 1987
* The National Organ Transplant Act

¢ The Patient Self Determination Act of 1991
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e State Anatomical Gift Acts

Earlier Federal Legislation

Prior to 1968 there were no federal laws dealing
with organ and tissue donation. Before the Uniform
Anatomical Gift Act of 1968 (AGA), organ and tissue
donations were handled at the state level only. Un-
fortunately, the state laws then on the books differed
considerably from state to state. The AGA was in-
tended to address these problems by providing a
framework of uniform laws in the United States relat-
ing to organ and tissue transplantation. It also at-
tempted to increase the number of available organs
by making it easier for individuals to make anatomi-
cal gifts.

In 1972, The Uniform Anatomical Gift Act mandat-
ed that the Uniform Organ Donor Card be recog-
nized as a legal document in all 50 states. This em-
powered anyone eighteen years or older to legally
donate his or her organs upon death.

In 1984, the National Organ Transplant Act
(NOTA) created a national computer registry of do-
nated organs. It was to be operated by the United
Network for Organ Sharing (UNOS). NOTA also au-
thorized financial support for organ procurement or-
ganizations and outlawed the purchase or sale of
human organs.

Uniform Anatomical Gift Act of 1987

This Act overhauled the 1968 Uniform Anatomical
Gift Act (UAGA). Even though the 1968 UAGA suc-
cessfully constructed a consistent pattern for states
to follow in revising their own anatomical gift legisla-
tion, it failed to increase the number of donated
transplantable organs. The 1968 UAGA did not ad-
dress the issue of commercial sale of organs. Be-
tween 1968 and 1987, there were significant ad-
vances in transplant science and the practice of
organ transplantation. The 1968 UAGA could not
have provided for some of these advances. Conse-
quently, the 1968 UAGA did not address many im-
portant issues that developed over time.

In an attempt to respond, a new version of the
Uniform Anatomical Gift Act was drafted in 1987. The
1987 UAGA attempted to address many of the holes
in the 1968 Act. It covered the following:

1. Explicitly prohibited the sale of human or-
gans. Federal law expressly prohibits the
sale of human tissue with the exception of
blood, sperm, or human eggs.

2. Guaranteed the priority of a decedent’s
wishes over the decedent’s family mem-

bers with respect to their objections to
organ donation.

3. Streamlined the process of completing the
necessary documents to effect organ do-
nation.

4. Mandated that hospitals and emergency
personnel develop procedures of “‘routine
inquiry/required request.” This provision
requires hospitals to ask patients, upon ad-
mittance to the hospital, or their families,
at patient’s death, about organ donation.
If the patient expresses the intent to do-
nate his or her organs, that information is
added to the patient’s record.

5. Permitted medical examiners and coro-
ners to provide transplantable organs from
subjects of autopsies and investigations
within certain conditions.

The 1968 UAGA enjoyed unanimous approval
from every state; however, the 1987 UAGA was op-
posed in many states. The key issues revolved
around three of the five new provisions in the 1987
Act. First, the debate focused on the priority of the
donor’s intent over his or her family’s objections.
Second, states were concerned about the “routine
inquiry/required request” language. Third, there was
debate over the new authority that allowed medical
examiners to donate a deceased’s organs or other
body parts. Although it was intended to create uni-
formity among the disparate state statutes that had
been passed to fill gaps left by the 1968 Act, several
states enacted transplant legislation on their own,
rather than ratify the 1987 UAGA legislation.

Under the 1987 UAGA, medical examiners or cor-
oners may release organs for transplantation only
when they have custody of a body and the deceased
has no next-of-kin. There must be a reasonable
search for next of kin by competent authorities. Of-
ficials may not remove organs or tissue for trans-
planting unless a specific state law grants this author-

ity.

The National Organ Transplant Act

In 1984, the National Organ Transplant Act
(NOTA) began to provide a comprehensive structure
and articulated policy regarding organ transplanta-
tion. This legislation reflected Congress’s acknowl-
edgement of the advances being made in transplan-
tation technology and procedures. For example,
there was now an 80 percent survival rate for those
undergoing kidney transplants. And the drug cyclo-
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sporin had increased the survival rate of liver trans-
plant patients from 35 to 70 percent for the first year
after undergoing a liver transplant. Of course, there
was still great concern about the shortage of available
organs.

NOTA also provided funds for grants for qualified
organ procurement organizations (OPOs) and an
Organ Procurement and Transplantation Network
(OPTN). The OPTN was intended to assist OPOs in
distributing organs that could not be used in the
OPO’s geographical area. The Act provided grant
money for planning, establishing, and operating or
expanding organ procurement organizations. To
qualify for the grant money, the OPO had to show
that it was a nonprofit organization qualified to re-
ceive Medicare reimbursement for kidney procure-
ment. It also had to describe established procedures
to obtain payment for organs (other than kidneys)
that were provided to transplant centers. The Act ex-
pressly forbade selling human organs across state
lines. Apparently, the committee responsible for this
provision felt strongly that human body parts should
not be viewed as commodities.

One of the most important achievements of the
Act was the establishment of a 25-member Task
Force on Organ Transplantation. This task force
studies human transplant policy issues, including
organ procurement and distribution. The Task Force
published its first report covering medical, legal, so-
cial, ethical, and economic issues related to organ
procurement and transplantation in 1986. In this re-
port, the Task Force commented on the relatively
small percentage of transplantable organs that were
actually harvested for transplantation and the need
to increase this supply. It urged the continued devel-
opment of organ transplant policies that encourage
individuals to donate organs.

The Patient Self-Determination Act of 1991

The Federal Patient Self-Determination Act
(PSDA) was meant to encourage the use of advance
directives such as living wills and durable powers of
attorney for health care. The PSDA changes key pro-
visions in federal Medicare and Medicaid laws. It
mandates that hospitals and other health care pro-
viders maintain explicit policies and procedures re-
garding five issues. The hospital or health care pro-
vider must:

1. provide written information regarding the
individual’s rights under state law to make
decisions concerning medical care, includ-

ing the right to formulate advance direc-
tives.

2. note in the patient’'s medical record
whether the individual has executed an ad-
vance directive

3. not discriminate against a patient in re-
sponse to the patient’s decision on an ad-
vance directive

4. comply with state laws concerning ad-
vance directives

5. create a policy to provide for education of
its staff and community on issues concern-
ing advance directives

State Anatomical Gift Acts

State law governs postmortem organ donations
under the original (1968) or revised (1987) Uniform
Anatomical Gift Act. These acts have been adopted
in every state, although there are some minor varia-
tions among the states’ laws. Basically, the laws state
that competent adults may make gifts of an organ or
organs in the event of their deaths. The organs may
be used for transplantation, research, or education.
If there is no explicit anatomical gift made by a dece-
dent, the decedent’s family may consent to harvest-
ing of the decedent’s organs.

The Uniform Anatomical Gift Act (AGA) has been
adopted in various forms by all 50 states. These laws
state that a wallet-sized donor card, signed by a per-
son over 18 and witnessed by two other adults, is a
legal instrument permitting physicians to remove or-
gans after death. These cards are often part of state
driver’s licenses. When the AGAs were passed, there
was great hope that they would help to dramatically
increase the supply of organs. Unfortunately, donor
cards have not produced a significant increase in the
supply of organs. There are at least two reasons for
their failure to bring about the hoped-for increase in
the supply of transplantable organs:

* Many people do not sign the donor cards or
do so incorrectly

* Despite being recognized as a legal docu-
ment, many medical professionals have
been reluctant to rely upon the donor card
for permission to remove organs from dece-
dents for transplantation purposes
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Advance Care Directives

There are three kinds of documents that may pro-
vide evidence of a person’s wish to donate his or
her organs in the event of that person’s death. These
are:

* Living wills: Living wills provide instructions
for someone’s medical care if that person
becomes incapacitated or otherwise unable
to make decisions himself or herself. State
statutes regulate living wills. In most cases,
a living will can direct that one’s organs or
tissues be taken and donated if medically ap-
propriate. If individuals execute a living will,
it is advisable for them to inform their physi-
cians and their families of its existence.

* Durable powers of attorney for health care.
A durable power of attorney for health
care names someone, the individual’s
“agent,” to make important decisions re-
garding that person’s health care should the
person become incapacitated. These docu-
ments can instruct the person’s agent to do-
nate the person’s organs or tissues upon the
person’s death. As with living wills, the dura-
ble power of attorney for medical care is
only effective if, in addition to the agent, the
family and the person’s physician know of its
existence.

* Advanced care medical directive: An ad-
vance care medical directive (ACMD) com-
bines some features of the living will and the
durable power of attorney for health care.
An ACMD allows individuals to provide in-
structions for the type of care they do or do
not want in a number of medical scenarios.
These documents need to be created in con-
sultation with their physician(s).

Several states have passed laws that presume con-
sent of a decedent (to donate organs or tissues) in
certain limited circumstances. These laws are very
limited in scope. Despite these statutory provi-
sions, the best way to insure that a person’s organs
or tissues will be made available for transplantation
after his or her death is for the person to let relatives
know of his or her desire to donate. This is especially
true when one considers that medical personnel rely
so heavily on the wishes of the next of kin when de-
ciding whether to harvest useful organs.

Competent living persons may donate renewable
tissues (e.g. blood, platelets, plasma, and sperm),

and those not essential to the donor’s health (e.g.
eggs). However, a person may not donate organs or
tissues necessary for sustaining the donor’s life (e.g.
heart, lungs, liver). There are two more ways to let
others know of about one’s decision to donate. First,
the person can complete an organ donor card, or
sign the back of the person’s driver’s license. Sec-
ond, the person can execute a living will, durable
power of attorney for medical care, or create an ad-
vance care medical directive informing the prospec-
tive medical care provider of the extent of care the
person wishes to receive prior to the death. This doc-
ument will also provide specific instructions for the
disposition of the person’s body after death, includ-
ing donating your organs. By taking these steps, indi-
viduals are best assures that their decision to become
an organ and/or tissue donor will be fulfilled.

Additional Resources

Dying & death in law & medicine: a forensic primer for
bealth and legal professionals Berger, Arthur S.,
Praeger, Arthur S., 1993.

The Ethics of Organ Transplants: The Current Debate Ca-
plan, Arthur L., and Daniel H. Coelho, eds., Prometheus
Books, 1999.

bttp://www.organdonor.gov/. “Organ Donation.” First-
Gov.com, 2002. Available at http://
www.organdonor.gov/.

Organ and Tissue Donation for Transplantation. Edited
by Chapman, Jeremy R., Wight, Celia, and Deierhoi,
Mark, eds., Edward Arnold Publishers, 1997.

Organ Transplantation: Meanings and Realities. Edited
by Youngner, Stuart J., Stuart J., Fox, Renee C., and
O’Connell, Laurence J., eds., University of Wisconsin
Press, 1996.

Organizations

The Living Bank

P.O. Box 6725

Houston, TX 77265 USA
Phone: (800) 528-2971
E-Mail: info@livingbank.org

National Transplant Assistance Fund (NTAF)
3475 West Chester Pike, Suite 230

Newtown Square, PA 19073 USA

Phone: (800) 642-8399

Fax: (610) 353-1616

URL: http://www.transplantfund.org/
homepage2.html
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The Transplant Network

1130 Ryland

Reno, NV 89502 USA

Phone: (775) 324-4501

Fax: (775) 323-1596

E-Mail: thetransplantnetwork@gbis.com

United Network for Organ Sharing (UNOS)
1100 Boulders Parkway, Suite 500

Richmond, VA 23225-8770 USA

Phone: (804) 330-8576

Fax: (804) 323-3794

URL: http://www.unos.org/frame_Default.asp

National Transplant Assistance Fund (NTAF)
3475 West Chester Pike, Suite 230

Newtown Square, PA 19073 USA

Phone: (800) 642-8399

Fax: (610) 353-1616

URL: http://www.transplantfund.org/
homepage2.html

The Transplant Network

1130 Ryland

Reno, NV 89502 USA

Phone: (775) 324-4501

Fax: (775) 323-1596

E-Mail: thetransplantnetwork@gbis.com

GALE ENCYCLOPEDIA OF EVERYDAY LAW

909



HEALTHCARE

PATIENT RIGHTS
Sections within this essay:
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- History
- Living Wills
- Durable Powers of Attorney
- The Patient Self-Determination Act
of 1990
- Euthanasia and the “Right to Die”
- Informed Consent

* Right to Privacy
* Right to Receive Treatment
¢ State Provisions

e Additional Resources

Background

The advent of the “patient rights” movement and
associated legislation is a relatively recent phenome-
non, having first taken root in the early 1990s. How-
ever, as of January 2006, a divided and partisan U.S.
Congress was still grappling with various provisions
for a federal Patients’ Rights Law, and none ap-
peared likely in the foreseeable future. Part of the
delay was due to the 2004 U.S. Supreme Court deci-
sion in Aetna v. Davila, which severely limited pa-
tients’ rights to sue their HMOs in state courts. (The
Court held that the federal Employee Retirement In-
come Security Act [ERISA] preempted state laws in
this area.) The decision impacted and invalidated
provisions in at least ten state patients’ rights laws.

Notwithstanding, all states have enacted some
form of health care law addressing ““patient rights.”
The problem remains that there is no uniformity of
laws, and the scope of rights afforded patients varies
greatly from state to state.

The term “‘patient” generally refers to a person
who is receiving medical treatment and/or who is
under medical care. Certain vulnerabilities attach to
the status of patient. For this reason, certain laws
have been passed at both the national and state le-
vels to protect people’s interests which otherwise
might be compromised by medical, social, govern-
mental, and/or financial entities. These protective
provisions may be in the form of passive guarantees,
or they may spring into effect as a result of some affir-
mative act on an individual’s part, such as the execu-
tion of a legal document, like a Patient Directive or
Durable Power of Attorney (see below).

Generally speaking, the rights of a patient fall into
a few main categories: the right to autonomy and
self-determination (which includes the related right
to withhold or grant informed consent), the right
to privacy concerning medical information, and the
right to receive treatment (not be refused treat-
ment). Some hospitals refer to these collectively as
a “Patient Bill of Rights,” but there is no such “bill
of rights”” document per se, excepting a generally ac-
cepted (but not mandated) model version prepared
by the American Medical Association and frequently
used by hospitals.

Right to Autonomy and Self
Determination

In early 2005, a shocked and empathetic nation
watched the private and personal drama of a family
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in conflict play out on national television, as the par-
ents of quasi-comatose Terri Schiavo fought with her
husband over whether to remove her from life sup-
port. Ultimately, the husband prevailed, on the no-
tion that his wishes to remove life support were con-
sistent with what she had told him she would want.
His sworn testimony was contrary to that of her par-
ents, and the entire controversy served to remind
persons of the need to communicate their wishes
prior to an emergency which may prevent them
from communicating.

Considered one of the most important and funda-
mental of all is patients’ right to direct the medical
treatment they choose to receive or reject. Patient
“autonomy”’ or self-determination is at the core of all
medical decision-making in the United States. It
means that patients have the right and ability to
make their own choices and decisions about medical
care and treatment they receive, as long as those de-
cisions are within the boundaries of law. There is
a legal presumption that they are fit and competent
to make those decisions until a court determines
otherwise.

But what happens when they are suddenly inca-
pacitated and unable to express their wishes regard-
ing their medical care? Thanks to a few historical de-
velopments, they can now pre-determine the
medical care they wish to receive in the event that
they become incapacitated by mental or physical in-
jury or condition. By making their wishes and direc-
tives known to their doctors and others before they
might suffer the loss of fitness or competency, they
are able to avoid the circumstance of a court being
forced to second-guess what is best for them or what
their wishes would be. Additionally or in the alterna-
tive, patients may delegate to another person the
power to make these medical decisions for them,
should they lose consciousness or competency in
the future.

These two concepts sound redundant but are ac-
tually quite different. In the first instance, patients
have declared in advance the medical treatment they
wish to receive in the event that they can no longer
express those wishes (commonly referred to as a
“living will”"). In the second instance, patients have
authorized another person to make those medical
decisions for them in the event that they can no lon-
ger make themselves (commonly referred to as a
“health care proxy,” or “‘durable power of attorney
for health care.”) Additionally, most “living will”” doc-
uments address medical care and efforts in the event

of life-threatening or terminal conditions. Durable
powers of attorney generally address medical deci-
sion-making in any circumstance where patients are
unable or not competent to speak for themselves,
whether the condition is temporary or permanent.

The modern trend has been to create a “‘hybrid”
of the above, which combines a declaration of the pa-
tients’ own wishes with an appointment of a durable
power of attorney to make decisions for them (which
must be consistent with their declared wishes). Any
or all of these legal devices are generally referred to
as “‘advance directives for health care.”

The Uniform Health-Care Decisions Act
(UHCDA), approved in 1993 by the National Confer-
ence of Commissioners on Uniform State Laws, con-
stitutes such a “hybrid” law intended to replace the
fragmented and often conflicting laws of each state.
Because existing laws (often several within each
state) must be separately reviewed and compared to
those provisions comprehensively collected under
the umbrella Act, adoption has been slow. As of
2001, only six states had adopted the Act to replace
their existing statutory provisions (Alabama, Dela-
ware, Hawaii, Maine, Mississippi, and New Mexico)
but dozens more have modeled their own compre-
hensive health care acts after the UHCDA.

Of course, advance directives are useless unless
individuals provide copies of them to their doctors
and their families or attorneys-in-fact,while they are
still competent and before any incapacitation arises.
Otherwise, medical personnel cannot effect their
wishes if they are not made aware of them. Impor-
tantly, individuals should also keep a copy at their
residence, in the event an ambulance is called on
their behalf if a medical emergency arises. Without
direction, ambulance personnel may initiate life-
sustaining procedures that are contrary to their wish-
es. This is often the case for terminally ill patients
who choose home hospice care and have not made
other persons aware of their advance directives
(even though their treating physicians may be aware
of them).

One more note: if individuals do not execute an
advance directive in any form, many states have
passed ‘“‘surrogate consent acts” which mandate the
priority of surrogates permitted to make decisions
about their care, should they be incapacitated.

History
In 1990, the U. S. Supreme Court decided one of
the most important cases of the century, with far-
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reaching consequences for all citizens, when it ruled
that every person had a fundamental right of self de-
termination with regard to refusing life-sustaining
medical treatment. In the case of Cruzan v. Commis-
sioner, Missouri Department of Health, 497 U.S. 261
(1990), the issue centered around who had the right
to decide to remove a permanently brain-damaged
and comatose patient from life-support systems, in
the absence of the patient’s own ability to express
that determination. (The case included family testi-
mony expressing what they felt the patient’s wishes
would have been.)

In Cruzan, the family of comatose Nancy Cruzan,
an automobile accident victim, requested that she be
removed from life support systems and be allowed
to die naturally. The hospital refused to withdraw the
life support equipment. Cruzan remained on life sup-
port in an irreversible coma for the next nine years,
while the case went through several appeals. Follow-
ing the Supreme Court’s decision, Cruzan’s life sup-
port equipment was discontinued and she died natu-
rally thirteen days later.

The horror of that scenario, combined with the
high court’s recognition of a constitutional right of
self determination, led to a flurry of state enactments
of various laws permitting living wills or advance di-
rectives for health care. However, state laws vary con-
siderably, and it is imperative that individuals first re-
search the laws of their state or consult an attorney
before attempting to create any of these legal docu-
ments. That said, many state offices or private organi-
zations provide pre-printed forms that comply with
state laws, so it is not always necessary to consult
legal counsel.

Living Wills

A living will is a form of advance directive that
provides specific instructions to health care provid-
ers about patient wishes to receive or refrain from re-
ceiving life-sustaining medical care in the event of a
life-threatening illness, injury, or incapacitation. The
document only has effect in the event that individu-
als are physically and/or mentally incapable of ex-
pressing their wishes at the time. Doctors and medi-
cal personnel are generally bound to adhere to the
wishes patients have articulated in their living will,
even if those wishes are contrary to those of the fami-
ly or loved ones, and even if those wishes are incon-
sistent with those of the doctors or medical person-
nel.

Although a majority of states have living will stat-
utes, they vary greatly in how far the law will permit

individuals to dictate the extent of life-sustaining
treatment they may refuse to receive. On one end of
the spectrum are those states which only permit peo-
ple to refuse ‘“artificial means” of sustaining life
(such as heart-lung machines, respirators, etc.) all
the way to the other end of the spectrum, where less
than a handful of states permit individuals to request
artificial means to accelerate the timing of their death
(such as Oregon’s Death With Dignity Act, or other
“right to die” initiatives).

Durable Powers or Attorney

Sometimes referred to as a “health care proxy,”
the more common term for the appointment of a
surrogate decision-maker is the creation of a “dura-
ble power of attorney.” By placing the word ‘“dura-
ble” in front of a regular power of attorney, individu-
als create an “enduring” power for their appointed
“attorney-in-fact” that survives and continues in ef-
fect, even if they become incapacitated or lose com-
petency. A durable power of attorney for health care
decisions can be worded so that it takes effect only
under conditions in which where individuals are un-
able to competently express their own wishes, or it
may be worded to have immediate and continuous
effect, whether or not they are incapacitated.

The Patient Self-Determination Act (PSDA) of
1990

In 1990, Congress passed The Patient Self-
Determination Act (PSDA) 42 U.S.C. §§ 1395 et seq.,
a federal law which requires health care providers
(that are recipients of federal Medicaid/Medicare
funds) to inform all adult patients of their right to ac-
cept or refuse medical treatment, and their right to
execute an advance directive. This law had particular
impact upon nursing homes and assisted living facili-
ties, because it required them to ask each /patient/
resident whether an advance directive was in effect,
and if not, if he or she desired one.

Eutbanasia and the ‘“‘Right to Die”’
Movement

There are medical, legal, and ethical distinctions
between directing the cessation of life-sustaining
medical care or treatment, and directing the initia-
tion of medical technique or treatment that acceler-
ates the onset of death. In all but less than a handful
of states, “patient rights” do not include the right to
choose euthanasia and/or physician-assisted suicide,
and these remain patently illegal. In those few states
that permit such initiatives, it is imperative that indi-
viduals seek legal counsel prior to committing to
such a directive, so that they can fully appreciate the
ramifications of their decision upon such factors as
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life insurance benefits exclusions, health care insur-
ance coverage, the right to change their minds, the
possibility of failed initiatives, religious consider-
ations, etc.

In the 1997 U. S. Supreme Court case of Washing-
ton v. Glucksberg, 117 S. Ct. 2258, the nation’s high-
est court concluded that the “right to die” is not a
constitutional right, and that a person’s right to assis-
tance in committing suicide is not a fundamental lib-
erty interest protected by the Due Process Clause of
the Fourteenth Amendment to the U. S. Constitu-
tion. The Court cited a state’s legitimate government
interest in prohibiting intentional killing and preserv-
ing human life, among other stated interests. States
are, therefore, free to enact laws that treat such as-
sisted suicides as crimes.

Informed Consent

Directly related to people’s right to make deci-
sions about their medical care is the fact that their
ability to make such decisions may be limited by the
amount of information they have received regarding
their choices or alternatives. Therefore, virtually all
states have recognized, either by express statute or
common law, their right to receive information
about their medical condition and treatment
choices, in plain language terms that they can under-
stand, and in sufficient amounts such that they are
able to make an “informed” decision about their
health care.

People have a right to know what their diagnosis
is, and the doctor generally cannot refrain from ad-
vising them of the true nature of their condition. A
doctor may temporarily withhold some information
if the doctor believes in good faith that their condi-
tion will be substantially worsened by the knowledge
of their diagnosis (referred to as “therapeutic privi-
lege™). Also, doctors may have privilege to withhold
certain diagnoses or records of mental conditions, if
the disclosure of such information would create a
risk of harm to patients or others. Although patients
generally have a right to review their medical re-
cords, doctors may substitute ‘‘summary reports” or
summary statements under circumstances of limited
disclosure.

Before individuals consent to any treatment for a
condition, they should receive, at a minimum, an ex-
planation of their health problem, the treatment op-
tions available to them (including any standard treat-
ments not available through their particular health
care provider), the pros and cons of the various treat-
ment choices, and the expected prognosis or conse-

quence associated with each. If they have received
this information, any consent to treatment that they

subsequently give will be presumed to be an “in-
formed consent.”

During medical emergencies, doctors are not re-
quired to obtain permission to save individuals’ lives
or end the emergency, in the absence of any advance
directive from patients notified them of. Also, patient
consent for routine treatments or procedures such
as having blood drawn or providing a urine sample,
is presumed by the fact that the patients have solic-
ited a medical assessment and diagnosis from their
doctors. On the other hand, their consent cannot be
“informed” if they are intoxicated, under chemical
influence of drugs or medicine, or (sometimes) in
extreme pain or quasi-conscious; the law will pre-
sume that their judgment or consent was impaired
under those circumstances. A doctor who fails to ob-
tain an informed consent for non-emergency treat-
ment or care may be charged with a criminal offense.

If individuals are incapacitated and have executed
an advance directive, their attorneys in fact must con-
sent to their treatment (durable power of attorney)
and/or the health care provider must treat them in
a manner consistent with their declared wishes (liv-
ing will).

Right to Privacy

The fundamental right to privacy, guaranteed by
the Fifth and Fourteenth Amendments to the U. S.
Constitution, protects against unwarranted invasions
of privacy by federal or state entities, or arms thereof.
As early as in Roe v. Wade, 410 U.S. 113 (1973), the
U. S. Supreme Court acknowledged that the doctor-
patient relationship is one which evokes constitu-
tional rights of privacy and confidentiality. But even
that right is not absolute and must be weighed
against the state or federal interest at stake.

For example, in Whalen v. Roe, 429 U.S. 589
(1977), a group of physicians joined patients in a law-
suit challenging the constitutionality of a New York
statute that required physicians to report to state au-
thorities the identities of patients receiving Schedule
II drugs (controlled substances). The physicians al-
leged that such information was protected by the
doctor-patient confidentiality, while the patients al-
leged that such disclosure was an invasion of their
constitutional right to privacy. The Supreme Court
did not disagree with the lower court’s finding that
“the intimate nature of a patient’s concern about his
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bodily ills and the medication he takes—are protect-
ed by the constitutional right to privacy.” However,
the high court concluded (after balancing the state’s
interests) that “Requiring such disclosures to repre-
sentatives of the State having responsibility for the
health of the community, does not automatically
amount to an impermissible invasion of privacy.”

There are a few key points to remember about the
privacy or confidentiality of medical information:

* Generally, what is considered private is in-
formation that is learned or gained by a doc-
tor, during or as a result of a doctor’s com-
munications with patients, or examination
of them, or medical assessment of them.
The privacy extends to documents and
forms, whether completed by them or their
health care providers, that are contained in
their personal medical records.

* The scope of the duty of doctor-patient con-
fidentiality, as well as the existence of a doc-
tor-patient legal privilege, varies from state
to state. No federal law governs doctor-
patient confidentiality or privilege.

* The duty to maintain the privacy of one’s
own medical information continues even
after individuals stop seeing or treating with
the health care provider.

* The right to privacy of medical information
is not absolute. Doctors may divulge or dis-
close personal information, against patients’
will, under very limited circumstances. Some
exceptions include the duty to warn police
or third persons of a patient’s threats of
harm, or the duty to report to health author-
ities the fact of sexually transmitted or com-
municable diseases, including HIV or AIDS
status. In many states, health care providers
are required to report treatments of gunshot
or stab wounds and suspected incidence of
child abuse.

The Right to Treatment

If individuals do not carry health insurance, they
are still entitled to hospital emergency care, includ-
ing labor and delivery care, regardless of their ability
to pay. The federal Emergency Medical Treatment
and Active Labor Act (EMTALA), 42 U.S.C. § 1395,
which is a separate section of the more comprehen-
sive 1985 Consolidated Omnibus Reconciliation Act

(COBRA), mandates minimum standards for emer-
gency care by hospital emergency rooms. The law re-
quires that all patients who present with an emergen-
cy medical condition must receive treatment to the
extent that their emergency condition is medically
“stabilized,” irrespective of their ability to pay for
such treatment.

An emergency medical condition is defined under
federal law as one that manifests itself by acute symp-
toms of sufficient severity (including severe pain,
psychiatric disturbance, and/or symptoms of sub-
stance abuse) such that the absence of immediate
medical attention could reasonably be expected to
result in the following:

* placing the health of the individual (or un-
born child) in serious jeopardy

* the serious impairment of a bodily function

* the serious dysfunction of any bodily func-
tion or part

* the inadequate time to effect a safe transfer
of a pregnant woman to another hospital be-
fore delivery, or, that the transfer may pose
a threat to the health or safety of the woman
or unborn child

The law goes on to define “‘stabilization” as mean-
ing “that no material deterioration of the condition
is likely within reasonable medical probability to re-
sult from or occur during the transfer of the patient
from a facility” (or discharge).

However, once the emergency is over and a pa-
tient’s condition is stabilized, the patient can be dis-
charged and refused further treatment by private
hospitals and most public hospitals. If the individual
seeks routine medical care or schedule a doctor’s ap-
pointment for non-emergency medical problems,
doctors have a general right to refuse treatment if
they have no insurance or any other means of paying
for the provided care.

There are numerous protections for HIV-positive
and AIDS patients that prohibit hospitals and facili-
ties from refusing treatment if the facility’s staff has
the appropriate training and resources. However,
most private physicians and dentists are under ethi-
cal but not legal obligations to provide treatment.

Individuals also have a legal right to not be re-
leased prematurely from a hospital. If they are ad-
vised to vacate their hospital room because of a stan-
dardized ‘“‘appropriate length of stay” generally
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approved for their specific condition, they have the
right to appeal that discharge if they believe that they
are not well enough to leave. They should consult
both their doctors and a hospital patient representa-
tive for procedural information regarding an appeal.
However, the policy generally works in a way that
makes them liable for payment of excess hospital
stays if they should lose the appeal.

Individuals have the right to refuse treatment and
leave a hospital at any time, assuming that they are
mentally competent. The hospital may ask them to
sign a document releasing it from liability if their
medical condition worsens as a result of their refusal
to accept the recommended treatment.

If individuals lose mental competency and appear
to be a danger to themselves or others, they may be
taken to a hospital against their will and held for in-
voluntary “commitment.” Most states require an im-
mediate written statement or affidavit affirming the
reasons for their involuntary commitment. However,
within a short period of time (e.g., 72 hours), most
states require a full examination by a medical and
psychiatric doctor, a diagnosis, and (within a certain
number of days) a hearing at which they will have
the right to be represented by counsel. The purpose
of the hearing is to establish whether there is suffi-
cient information to justify their continued commit-
ment or whether they should be released. Also, their
attorneys will advise them as to whether there had
been sufficient cause to justify holding them against
their will in the first place.

State Provisions

In the following summaries, “DPA” is substituted
for “Durable Power of Attorney.” The acronym
“UHCDA” is substituted for the Uniform Health Care
Decisions Act, discussed previously. The reference to
“combined advance directives” means that both liv-
ing wills and proxy or power of attorney directives
are authorized.

ALABAMA: Alabama has adopted an Act modeled
after the UHCDA at Alabama Code of 1975, Sections
22-8A-2 to 11, enacted in 1997 (amended in 2001).
Patients must be in a terminal condition or perma-
nently unconscious. The state also has a DPA Act,
Section 26-1-2, revised in 1997.

ALASKA: Alaska Statute Section 13.26.332 t0.356
(specifically, 13-22.344(1) generally authorizes DPA
for health care.

ARIZONA: Arizona has enacted a Comprehensive
Health Care Decisions Act under Arizona Revised
Statutes Annotated, Section 36-3231, dated 1992 and
amended in 1994. All forms of advance directives
permitted in the state are covered under Sections
3201 to 3262. State law was impacted by the Supreme
Court’s 2004 decision in Aetna.

ARKANSAS: Arkansas has a Living Will Declaration
Statute, Section 20-17- 202 to 214. The 1999 Arkansas
Laws Act 1448 (House Bill 1331) created a special
DPA for health care.

CALIFORNIA: California Probate Code, Sections
4600 to 4948 (enacted in 1999) and Sections 4711 to
4727 authorize combined advance directives and a
Comprehensive Health Care Decisions Act. There is
a limitation on DPA power for civil commitments,
electro-convulsive therapy, psycho-surgery, steriliza-
tion, and abortion. State law was impacted by the
Supreme Court’s 2004 decision in Aetna.

COLORADO: Colorado law authorizes health care
DPA under Revised Statutes, Section 15-14-501 to
509, enacted in 1992. A separate Surrogate Consent
Act is at Section 15-18.5-103.

CONNECTICUT: Connecticut authorizes DPA and
combined advance directives under General Stat-
utes, Section 1-43 (1993) and Sections 19a-570 to 575
(1993). Reviewed but not amended in 1998.

DELAWARE: Delaware Code Title 16, Sections
2501 to 2517, revised in 1996 and 1998, authorize
combined advance directives modeled after the
UHCDA.

DISTRICT OF COLUMBIA: D.C. Code Section 21-
2210 (1998) covers the DPA for Health Care Act.

FLORIDA: Florida Statutes Annotated, Sections
765-101 to 404 cover the state’s Comprehensive
Health Care Decisions Act, last amended in 2000.

GEORGIA: Appointment of a Special DPA is au-
thorized under Georgia Code Annotated, Section 31-
36-1 to 13 (1990, amended in 1999). It also has a sep-
arate Informed Consent statute under Section 31-9-2
(1998). In 1999, the state enacted the ‘“Temporary
Health Care Placement Decision Maker for an Adult
Act” which basically expands the Informed Consent
Statute. State law was impacted by the Supreme
Court’s 2004 decision in Aetna.

HAWAIIL: Hawaii Revised Statute Section 327E-1 to
16 covers the state’s Comprehensive Health Care De-
cisions Act, modeled on the UHCDA. (1999, amend-
ed in 2000).
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IDAHO: Idaho Code 39-4501 to 4509, last amend-
ed in 2001, authorizes the appointment of a Special
DPA. Section 39-4303 contains the state’s Informed
Consent statute.

ILLINOIS: (755 Illinois Compiled Statutes 45/1-1
to 4-12, amended in 1999, creates a Special DPA for
health care. 755 ILCS 40/25 (1998) addresses the
state’s Surrogate Consent Act, in the absence of an
advance directive.

INDIANA: Indiana Code Section 30-5-1 to 5-10 au-
thorizes a general DPA. Section 16-36-1-1 to 1-14 con-
tains provisions for the Health Care Agency and Sur-
rogate Consent Act.

IOWA: A Special DPA is authorized under Iowa
Code Section 144B.1 to B12, enacted in 1991. A sepa-
rate Living Will Statute is found at Section 144A.7
(1998).

KANSAS: Kansas Statutes Annotated, Sections 58-
625 to 632, amended in 1994, create a special DPA
for health care.

KENTUCKY: Kentucky Revised Statutes, Sections
311.621 to 643, amended in 1998, provide for a com-
bined advance directive. A separate Living Will Stat-
ute is found at Section 311.631 (1999).

LOUISIANA: Louisiana  Revised  Statutes,
40:1299.58.1 t0.10 (1999) provide for a Living Will
(with proxy powers addressed in that statute).

MAINE: Maine Revised Statutes, Title 18A, Sec-
tions 5-801 to 817 (1995) create a combined advance
directive authorization, modeled after the UHCDA.
State law was impacted by the Supreme Court’s 2004
decision in Aetna.

MARYLAND: Maryland Code Annotated, Chapter:
Health-General, Sections 5-601 to 608, (amended in
2000) permit combined advance directives.

MASSACHUSETTS: Mass. Gen. Laws Ann., Ch.
201D (1990) provides for the appointment of a spe-
cial DPA.

MICHIGAN: MCL 333.3651 to 5661 provides for
special DPA, with limitations on powers involving
pregnancy.

MINNESOTA: Minnesota Statutes Annotated
145C.01 t0.16 (1993) (substantially revised in 1998)
provides for a combined advance directive. Section
253B.03(Subd 6b) provides for advance directives in-
volving mental health patients.

MISSISSIPPI: Miss. Code Section 41-41-201 to 229
(1998 replacing 1990 law) provides for an combined
advance directive modeled after the UHCDA.

MISSOURI: Mo. Ann. Statutes, Sections 404.700 to
735 and Section 800-870 (1991) create a special DPA
and DPA for health care.

MONTANA: Montana Code Annotated, Sections
50-9.101 to 111, and 201 to 206 (1991) combine a Liv-
ing Will statute with a health care proxy authoriza-
tion.

NEBRASKA: Nebraska Revised Statutes, Sections
30-3401 to 3434 (amended in 1993) permit the ap-
pointment of special DPA for health care. Special lim-
itations on the DPA power for pregnancy, life sustain-
ing procedures, and hydration/nutrition.

NEVADA: Nevada Revised Statutes, Sections
449.800 to 860 provide for special DPA for health
care. Section 449.626 (1997) contains the state’s Liv-
ing Will Statute.

NEW HAMPSHIRE: The state provides for a Spe-
cial DPA under Statute Section 137-J:1 to J:16 (1991,
revised in 1993).

NEW JERSEY: New Jersey provides for combined
advance directives under Statute Section 26:2H-53 to
78 (1991). State law was impacted by the Supreme
Court’s 2004 decision in Aetna.

NEW MEXICO: Statute Sections 24-7A-1 to 16
(1995, amended in 1997) provide for combined ad-
vanced directives modeled after the UHCDA.

NEW YORK: N.Y. Public Health Law, Sections 2980
to 2994 (1990) provide for the appointment of a spe-
cial DPA. Additionally, Section 2695 (1999) adds a
specialized Surrogate Consent Statute, for use in “do
not resuscitate” (DNR) directives.

NORTH CAROLINA: North Carolina General Stat-
ute 32A-15 to 26 (1993, amended in 1998) creates a
special authority for DPA. Section 122C-71 to 77
(1997) addresses advance directives for mental
health patients. Section 90-322 contains the Living
Will Statute. State law was impacted by the Supreme
Court’s 2004 decision in Aetna.

NORTH DAKOTA: Code Section 23-06.5-01 to 18
(amended in 2001) authorizes a special DPA for
health care. There is a separate Informed Consent
statute under Section 23-12-13.

OHIO: Ohio Revised Code Sections 1337-11 to 17,
(1989, 1991) create authority for a special DPA for
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health care. A separate Living Will Statute is found at
Section 2133.08 (1999).

OKLAHOMA: Title 63, Sections 3101.1 to.16 (last
amended in 1998) provide for combined advance di-
rectives. There is a separate statute provision that ad-
dresses experimental treatments at Title 63, Section
3102A. State law was impacted by the Supreme
Court’s 2004 decision in Aetna.

OREGON: Oregon Revised Statute 127-505 to 640
(enacted in 1989, amended in 1993) provides for
combined advance directives. Sections 127.700 to
735 address mental health advance directives. Sec-
tion 127.635 specifically addresses living wills.

PENNSYLVANIA: Pennsylvania has a Living Will
statute found at Statute Title 20, Sections 5401 to
5416 (1993). A general DPA (not specific to health
care) is permitted under Sections 5601 to 5607.

RHODE ISLAND: Rhode Island General Laws, Sec-
tions 23-4:10-1 to 12 (amended in 1998) permit a
special DPA for health care decisions.

SOUTH CAROLINA: South Carolina Code Section
62-5-501 to 504 creates a special DPA for health care.
Section 44-66-30 (1998) provides separately for the
Surrogate Consent Act in the absence of an advance
directive.

SOUTH DAKOTA: The state’s Codified Laws, Sec-
tion 34-12C 1 to 8 and Section 59-7-2.1 to 8 (1990)
provide for the appointment of a special DPA. There
is a separate Surrogate Consent Act under Section
44-66-30 (1998).

TENNESSEE: Tennessee Code Annotated, Sec-
tions 34-6-201 to 214 (1990, amended 1991) create
the authority for special DPAs.

TEXAS: Texas Health and Safety Code, Sections
166.001 to 166.166 (amended in 1999) authorize a
special DPA. In 1997, the state enacted its Advance
Directive Act under Section 166.039. State law was
impacted by the Supreme Court’s 2004 decision in
Aelna.

UTAH: Utah Code Annotated, Sections 75-2-11-1
to 1118 (amended in 1993) authorizes a special DPA
for health care. Since then, it has added its Compre-
hensive Health Care Decisions Act under Sections
75-2-1105 to 1107 (1998).

VERMONT: Statute Title 14, Sections 3451 to 3467
(1989) authorize the appointment of a special DPA
for health care.

VIRGINIA: Virginia Code Sections 54.1-2981 to
2993 (1992, amended in 2000) provides for com-
bined advance directives, including a version of a
comprehensive health care decisions act at Section
54.1-2986.

WASHINGTON: Revised Code Sections 11.94.010
to 900 (1990) provide for general DPA, with limita-
tions on power for electro-convulsive therapy, ampu-
tation, and psychiatric surgery. A separate Informed
Consent statute is contained under Section 7.70.065
(1998). State law was impacted by the Supreme
Court’s 2004 decision in Aetna.

WEST VIRGINIA: W. Va. Code Section 16-30-1 to
21 (2000) provide for combined advance directives,
but mandate separate documents for living wills and
medical powers of attorney. State law was impacted
by the Supreme Court’s 2004 decision in Aetna.

WISCONSIN: Wisconsin Statutes Annotated, Sec-
tions 155.01 to 80 and Section 11.243.07 (6m)
(amended 1998) authorize a special DPA.

WYOMING: Wyoming Statutes Annotated, Section
3-5-201 to 214 (specifically Section 3-209) (1991,
1992) authorize appointment of a special DPA. The
identical statute is also contained at Section 35-22-
105(b) (1998) but is referred to as the Living Will stat-
ute.

Additional Resources

“A Few Facts About the Uniform Health-Care Decisions
Act.” Available at http://www.alzheimers . . .

“Alzheimer’s Disease and Related Dementias: Legal Issues
in Care and Treatment, 1994.” A Report to Congress of
the Advisory Panel on Alzheimer’s Disease. Available at
http://www.alzheimers

“Federal Laws in Emergency Medicine.” Derlet, Robert,
M.D. eMedicine Journal, 22 January 2002. Available at
http://www.emedicine.com/emerg/topic860.htm.

“Health Care Power of Attorney and Combined Advance
Directive Legislation.” American Bar Association, Com-
mission on Legal Problems of the Elderly. July 2000.

Law for Dummies. Ventura, John. IDG Books Worldwide,
Inc. 1996.

“Surrogate Consent in the Absence of an Advance Direc-
tive.”” American Bar Association, Commission on Legal
Problems of the Elderly. July 2001.

The Court TV Cradle-to-grave Legal Survival Guide. little,
Brown and Company: 1995.
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Organizations

The American Bar Association (Commission
on Legal Problems of the Elderly

740 15th Street NW
Washington, DC 20005 USA
Phone: (202) 992-1000

Choice in Dying

200 Varick Street

New York, NY 10014 USA
Phone: (800) 989-WILL
URL:

The National Association for Home Health
Care

228 Seventh Street SE

Washington, DC 20003 USA

Phone: (202) 547-7424

URL: webmaster@nahc.org

The National Association of People with AIDS
1413 K Street NW

Washington, DC 20005 USA

Phone: (202) 898-0414

The Patient Advocacy List
URL: http:/infonet.welch.jhu.edu/advocacy.html
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TREATMENT OF MINORS

Sections within this essay:

* Background

* Informed Consent
- Generally
- Family Planning
- Emergency
- Sexual Abuse
- Mental Health and Substance Abuse
- Sexually Transmitted Diseases
- Status

¢ The Mature Minor Doctrine
* Confidentiality of Medical Records

e Additional Resources

Background

Fifty years ago, the issue of medical treatment of
minors—children under the age of 18—would never
have been considered controversial. At that time, pa-
rental consent was required for almost any type of
medical treatment, as it was required for any other
situation involving children. Minors were simply not
considered competent to make medical decisions.

However, the past 50 years have witnessed a grad-
ual expansion of the rights of minors, and health care
has been no exception. Minors who previously had
no medical rights now found themselves in the posi-
tion of making decisions about the most intimate
medical procedures.

But the area of medical treatment of minors is still
controversial, especially as it relates to certain proce-

dures and conditions such as abortion and sexually
transmitted diseases. Many states grant minors broad
leeway to determine the course of their medical
treatment, and others grant them very few rights.
There is little agreement by either medical profes-
sionals or state lawmakers as to how far minor rights
should go regarding medical treatment.

What is at issue in the debate over minor rights to
medical treatment is a tension between the parental
responsibilities toward the child, the immaturity and
vulnerability of children, and the child’s right to be
emancipated from the decision of the parent. This
tension has produced a patchwork of laws and
makes it difficult to make any overriding statements
about minor and parental rights in regard to medical
treatment.

Informed Consent

The crux of the debate over the treatment of mi-
nors is the doctrine of informed consent. A person
must offer informed consent to any medical treat-
ment given to them, or the physicians involved can
risk legal liability. Informed consent has always been
a crucial part of the doctor-patient relationship, and
has been viewed by courts as a fundamental right.

But in the case of children, the question is, can
they offer informed consent, or does that informed
consent have to be provided by their parents, who
may be seen as more capable of making a knowl-
edgeable decision on a subject as important as medi-
cal care. Beyond this simple question are an impor-
tant set of underlying questions, pertaining for
example to the age at which a child may become ca-
pable of informed consent, and whether there are
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certain procedures in which informed consent is
more important than others.

Generally

In general, for most medical procedures, the par-
ent or legal guardian of the minor still has to grant
consent in order for the procedure to be performed.
While the state can challenge a parent’s decision to
refuse medically necessary treatment and can in
some cases win the authority to make medical deci-
sions on behalf of the child, the minor can not make
his or her own medical decisions.

This general rule is virtually always the case re-
garding any sort of medical treatment before the
minor enters their teenage years—no state or court
has ever authorized minors younger than 12 to make
any sort of medical decision for themselves. But after
the minor becomes a teenager, states begin to di-
gress in terms of the responsibility the minor can
take for medical decisions. Exceptions have been
carved out for various medical procedures that allow
teenage minors to have final say in their medical
care.

Family Planning

Twenty-five states and the District of Columbia
have laws that explicitly give minors the authority to
consent to contraceptive services, and twenty-seven
states and the District of Columbia specifically allow
pregnant minors to the obtain prenatal care and de-
livery services without parental consent or notifica-
tion.

The Title X federal family planning program,
which supports clinics that provide contraceptive
service and other reproductive health care to minors
on a confidential basis and without the need for pa-
rental consent or notification, has seen efforts made
by Congress to require consent or notification before
a minor receives these services. All of these efforts,
the most recent in 1998, have failed.

Probably the most controversial area of family
planning and minors is abortion. Two states—
Connecticut and Maine—as well as the District of Co-
lumbia have laws that give minors the right to obtain
abortions on their own. In contrast, 31 states current-
ly have laws restricting minors’ rights to obtain abor-
tions by either requiring them to obtain the permis-
sion of one or both parents, or to notify one or both
of them of the procedure. The rest of the states ei-
ther have no laws regarding parental consent and no-
tification and abortion or laws that are currently
blocked from going into effect by the courts of the
state.

The family planning area and its relation to minors
has been a difficult one for the states to tackle be-
cause of several Supreme Court rulings that have
ruled that minors do have a limited right of privacy
in respect to family planning issues. The Court has
ruled that if states are going to restrict the right of
minors to have an abortion, they have to provide an
alternative to the requirement of parental consent,
to allow the minor to show she is mature enough to
make the decision of having an abortion herself. This
alternative is generally in the form of a judicial by-
pass—permitting a court to make the decision re-
garding whether the minor can get an abortion.
Maryland allows a “physician bypass” that permits a
doctor to waive parental notice if the minor is capa-
ble of giving informed consent or if notice would
lead to abuse of the minor.

States that require consent before a minor may
have an abortion include Alabama, Indiana, Ken-
tucky, Louisiana, Massachusetts, Michigan, Mississip-
pi, Missouri, North Carolina, North Dakota, Pennsyl-
vania, Rhode Island, South Carolina, Tennessee,
Wisconsin and Wyoming. States requiring notifica-
tion before a minor’s abortion include Arkansas, Del-
aware, Georgia, Idaho, Iowa, Kansas, Maryland, Min-
nesota, Nebraska, Ohio, South Dakota, Texas, Utah,
Virginia and West Virginia.

Also, because the Supreme Court rulings, states
that do not explicitly allow minors to obtain contra-
ceptive and prenatal care services without parental
consent still must permit this to happen in practice,
as the court has ruled that these are services that are
covered by the minors’ right to privacy. However,
states can still impose limitations on minors’ ability
to obtain these services, based on factors such as
age, marriage status, medical condition or who re-
ferred the minors for treatment. In addition, two
states—Utah and Texas—prohibit the use of state
funds to provide contraceptive services to minors
without parental consent.

Emergency

All states allow parental consent for treatment of
a minor to be waived in the event of a medical emer-
gency. The circumstances that should be present in
order for such an emergency include the patient
being incapacitated to the point of being unable to
give an informed choice, the circumstances are life-
threatening or serious enough that immediate treat-
ment is required, and it would be impossible or im-
prudent to try to get consent from someone regard-
ing the patient. In these cases, consent of the parent
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is presumed, since otherwise the minor would suffer
avoidable injury.

Sexual Abuse

Most states allow minors to seek treatment for
sexual abuse or assault without parental consent;
however, many states require the minor’s parents or
guardian to be notified of the sexual abuse unless the
physician has reason to believe the parent or guard-
ian was responsible for the sexual abuse.

Mental Health and Substance Abuse

Twenty states and the District of Columbia give
minors the explicit authority to consent to outpa-
tient mental health services. No state specifically re-
quires parental consent to obtain these services, but
many states do impose age requirements or other re-
strictions in regards to minors who obtain these ser-
vices.

Forty-four states and the District of Columbia
have laws or policies authorizing a minor who abuses
drug or alcohol to consent to outpatient counseling
without a parent’s consent. Again, no states require
parental consent for these services, but some restric-
tions may be imposed on which minors can obtain
this counseling.

Sexually Transmitted Diseases

Every state currently allows minors over the age
of 12 to receive testing for sexually transmitted dis-
eases, including HIV, without parental consent. Most
of these states allow minors to receive treatment for
all sexually transmitted diseases without parental
consent; however, three states—California, New
Mexico, and Ohio—as of 2002 do not allow minors
to receive treatment for HIV without parental con-
sent. One state, lowa, requires that parents be noti-
fied in the event of a positive HIV test. Many states
allow doctors to notify the parents of the results of
tests and treatment for sexually transmitted diseases,
though they do not require the doctor to get a con-
sent.

Status

In addition to making exceptions to the general
rule requiring informed consent for specific medical
treatments, states will often allow minors to consent
to medical treatment on the basis of their status—
whether they are considered emancipated from their
parents. Most states determine a child has reached
the age of majority and is emancipated from his or
her parents upon reaching the age of 18, although
in Alabama and Nebraska, 19 is considered the age
of majority, and in Pennsylvania it is 21. Mississippi

has the age of majority at 21, but 18 as the age of
consent for health care decisions.

Beyond age, courts can declare a minor emanci-
pated from their parents and thus able to issue con-
sent, if they meet certain conditions, including self-
sufficiency, living separate and apart from the par-
ents, receiving money from a business activity not
related to the parents, and proven capability of man-
aging their own affairs. Married and divorced minors
are often considered automatically emancipated, as
are minors on active duty with the armed forces. In
addition, minor parents are allowed to make medical
decisions for their children. In 29 states and the Dis-
trict of Columbia, this consent is explicitly autho-
rized.

The Mature Minor Doctrine

The “mature minor” doctrine provides for minors
to give consent to medical procedures if they can
show that they are mature enough to make a deci-
sion on their own. It is a relatively new legal concept,
and as of 2002 only a few states such as Arkansas and
Nevada have enacted the doctrine into statute. In
several other states, including Pennsylvania, Tennes-
see, Illinois, Maine and Massachusetts, state high
courts have adopted the doctrine as law.

In the states where it exists, the mature minor
doctrine takes into account the age and situation of
the minor to determine maturity, in addition to fac-
tors and conduct that can prove maturity. The Arkan-
sas statute states, “‘any unemancipated minor of suf-
ficient intelligence to understand and appreciate the
consequences of the proposed surgical or medical
treatment or procedures, for himself [may offer con-
sent].” The standard is typical of the requirements
of the mature minor doctrine.

The mature minor doctrine has been consistently
applied in cases where the minor is sixteen years or
older, understands the medical procedure in ques-
tion, and the procedure is not serious. Application of
the doctrine in other circumstances is more ques-
tionable. Outside reproductive rights, the U.S. Su-
preme Court has never ruled on its applicability to
medical procedures.

Confidentiality of Medical Records

States that allow minors to consent to certain
medical procedures often provide for confidentiality
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from parents in regard to those medical procedures.
However, this is not always the case. Many states
allow the doctor to inform parents of medical proce-
dures, and some states require parental notifications
about specific medical procedures done on minors
even when the minor has given consent.

When confidentiality is provided for, California’s
statute is typical of the requirements. It states that ex-
cept as provided by law or if the minor authorizes it
in writing, physicians are prohibited from telling the
minor’s parents or legal guardian about medical care
the minor was legally able to authorize. The physi-
cian is required to discuss with the minor the advan-
tages of disclosing the proposed treatment to the
minor’s parents or legal guardian before services are
rendered.

Additional Resources

“Acknowledging The Hypocrisy: Granting Minors The
Right To Choose Their Medical Treatment” New York
Law School Journal of Human Rights, Summer 2000.

“Informed Consent to the Medical Treatment of Minors:
Law and Practice” Schlam, Lawrence, Joseph P. Wood,
Health Matrix: Journal of Law-Medicine, Summer
2000.

“Medical Care For Minors: How To Consent To Medical
Care for Minors” Available at http://www.cmanet.org/,
Aug. 7, 2001.

“Minors and The Right to Consent To Health
Care”Boonstra, Heather, Elizabeth Nash. Available at
http://www.agi-usa.org/, 2000.

Organizations

Alan Guttmacher Institute

120 Wall Street, 21st Floor

New York, NY 10005 USA

Phone: (212) 248-1111

Fax: (212) 248-1951

URL: http://www.agi-usa.org

Primary Contact: Sara A. Seims, President

American Academy of Pediatrics

141 Northwest Point Boulevard

Elk Grove Village, IL 60007-1098 USA
Phone: (847) 434-4000

Fax: (847) 434-8000

URL: http://www.aap.org/

Primary Contact: Louis Z. Cooper, President

Planned Parenthood Federation of America
810 Seventh Ave.

New York, NY 10019 USA

Phone: (212) 541-7800

Fax: (212) 245-1845

URL: http://www.plannedparenthood.org/

Primary Contact: Gloria Feldt, President
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Background

Nearly 40 million Americans between the ages of
18 and 64 carry no health insurance coverage. In the
past, only the poor or the unemployed faced this
problem. Today, with health care costs rising dramat-
ically each year, the threat of being uninsured now
extends to low- and moderate-income people as
well. Between 1980 and 1998, according to the
Health Care Financing Administration, the amount of
money Americans spent on health care quadrupled.
In 1998 Americans spent $1.1 trillion on health care,
roughly $4,000 for every person in the United States.

Health insurance costs have continued to rise, a
problem that has been particularly difficult for small
companies and the self-employed. Small companies
often have less clout with insurers because they have
a smaller premium base and thus cannot negotiate
large-scale deals. For the self-employed it is worse.

Insurance companies that in the past have offered
health insurance policies to individuals have gradual-
ly been eliminating this coverage. Even if a person is
willing to pay high premiums, there is simply less to
choose from in the insurance market. Some people
get around this dilemma by getting their insurance
through professional associations; others get insur-
ance through a spouse. Some take insurance policies
with high deductibles of perhaps $5,000 or even
$10,000. These are known as ‘“catastrophic cover-
age” and are meant to protect individuals from un-
foreseen major medical events (such as cancer). An
alarmingly large number of people, however, seem
to be saying that it may be easier and more cost-
effective to take their chances and go completely
without coverage.

The number of uninsured people had actually
been falling since the late 1990s, in response to the
strong economy. But with the economic downturn
beginning in 2000, the belief was that numbers
would begin to rise again. Even if those numbers
were to remain steady, the grim fact remains that the
most recent figures translate into one in four work-
ing-age people.

The Dangers of Being Uninsured

Clearly the greatest danger in having no health in-
surance is that a serious illness could destroy one’s
finances. But there are other less obvious dangers
whose combined effects can be quite dramatic.

Quality of Care

Many who are uninsured may receive poorer qual-
ity health care simply because they do not carry in-
surance. According to the Employee Benefit Re-
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search Institute (EBRI) in its 2001 Health Confidence
Survey, more than two-thirds of uninsured Ameri-
cans are concerned that they will not get top quality
care should they need medical treatment. Moreover,
they worry about how they would pay for prescrip-
tion medication (which can be an enormous ex-
pense, especially for a chronic condition) if they
needed it.

Failure to Get Treatment

Moreover, perhaps, about 44 percent of the unin-
sured have consciously delayed getting needed med-
ical treatment or simply foregone care altogether.
Not surprisingly, they may also fail to seek preventive
care, such as check-ups or follow-up doctor’s visits.
The failure to seek needed care may cause the per-
son to become sicker, until there is no choice but to
seek care. By then, what might have been a minor or
easily treatable problem may have turned into some-
thing more serious.

The fear of getting lesser care may not be without
merit. A number of studies have shown that the unin-
sured are given less attention than those who have
insurance. The Center for Studying Health System
Change released a report in 1998 that showed the
level of treatment for the uninsured varied depend-
ing in part on where they live. Those in large urban
areas fare slightly better, even if they are poor, be-
cause there are usually more physicians and hospi-
tals, as well as more social programs that might help
them take care of their needs. A report released in
2000 by the Consumers Union (the publisher of Cor-
sumer Reports) revealed that the uninsured in gener-
al do receive lesser care than the insured.

This is not necessarily the fault of the health care
profession. Part of the difficulty is that, as more peo-
ple become uninsured, more seek help through the
programs that are set up to help them. Eventually
such programs get overwhelmed.

How Are the Uninsured Protected?

EMTALA

In 1986 Congress passed the Emergency Medical
Treatment and Labor Act (EMTALA), part of the 1985
Consolidated Omnibus Reconciliation Act (COBRA).
Most people know COBRA as the law that mandates
that a company has to let an employee who leaves
pay into the health insurance plan and remain cov-
ered temporarily. This mandate protects employees
from suddenly losing their health insurance after, for
example, being laid off. EMTALA focuses on another

issue: the practice of patient “dumping.” Dumping
occurs when a hospital fails to treat, screen, or trans-
fer patients. Not surprisingly, a patient’s ability to pay
plays heavily into this treatment. Before EMTALA was
passed, hospitals could transfer indigent patients in-
stead of treating them.

Under EMTALA, no patient who arrives in a hospi-
tal with an emergency condition will be turned away
or transferred unnecessarily. Anyone who shows up
in a hospital emergency room will be screened to de-
termine the severity of his or her condition. If the
condition is deemed an emergency, the hospital is
obligated to stabilize the patient. The hospital can
transfer patients only when it lacks the ability to sta-
bilize the patient beyond a certain limit; a transfer to
a charity hospital merely to avoid treating the patient
is a violation.

A woman who is in labor is deemed to be in an
emergency medical situation and cannot be denied
care or unnecessarily transferred.

The hospital does have the right to inquire wheth-
er the patient can pay. It is a violation, however, if ex-
amination or treatment is delayed while the hospi-
tal asks the question. The hospital is not permitted
to base its decision to treat a patient on whether
there is an expectation of payment.

The hospital has no obligation to the patient if an
emergency condition does not exist. Nor does the
hospital have an obligation to a patient who refuses
examination, treatment, or transfer. The hospital is
required to keep a record of this and also must try
to get the patient’s refusal in writing. The patient
should also be told about the risks incurred in leav-
ing the hospital.

EMTALA imposes harsh penalties for hospitals
that violate the law. The hospital may face fines of up
to $50,000 per incident; attending physicians can
also be fined if they are found to have hidden the
true nature of a patient’s condition.

While laws like EMTALA are helpful, they ignore
the issue of how uninsured people can pay for non-
emergency care. Uninsured people have to pay full
price for their prescription medication, for any rou-
tine doctor’s visit, and for elective procedures. Some
uninsured individuals try to get around the law by
showing up at a hospital’s emergency room for non-
emergency care, in the hope that the emergency staff
will provide some degree of assistance. Trying to use
the emergency room for more routine health prob-
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lems still provides inadequate care to these people,
and it also ties up staff and resources needed for true
emergencies

Other Options

What options are there for those who are unin-
sured, short of paying out-of-pocket or trying to use
the emergency room for routine care? Part of the dif-
ficulty in sorting out the health care dilemma is that
there are so many groups with agendas that may not
necessarily converge. On the surface, everyone
wants the same thing: top-quality health care at the
most reasonable cost possible. How to get to that
point is what keeps the different sides so far apart.
The attempts by the Clinton Administration to create
a more comprehensive health care system in the
early 1990s showed just how firmly entrenched dif-
ferent groups are in their own beliefs and opinions
on the subject.

Physicians want to have more freedom to make
choices without being beholden to insurance com-
panies that are forever trying to place cost contain-
ment over patient well-being. Insurance companies
want to find ways to cut the cost of medical care in-
stead of letting physicians take control of the indus-
try and price the insurers out of business.

Health advocacy groups have suggested a number
of options:

* Tax credits for the poor to help them pay for
their health insurance

* Greater access to ‘“medical savings ac-
counts” (MSAs). These accounts allow peo-
ple to set aside money for medical costs.
Typically, a person with a high deductible
insurance policy will use an MSA to cover the
cost of that deductible

* Overhauling the entire health care system to
eliminate waste and inefficiency

* Encouraging all Americans to adopt healthi-
er lifestyles, thus making the public healthi-
er in general and reducing the overall need
for complicated medical care

To be sure, each of these ideas may have some
merit. From the standpoint of the would-be patient
who has no insurance and who cannot afford a trip
to the doctor, however, the issue is more immediate:
how to get decent medical care now.

Government Assistance

Examining the dozens of resources that are avail-
able through the U. S. Government alone is enough
to leave one’s head spinning. The U.S. Department
of Health and Human Services has tried to streamline
the information overload through the Center for
Medicare and Medicaid Services (formerly the
Health Care Financing Administration). This group
oversees not only Medicare and Medicaid, but also
children’s insurance through the State Children’s
Health Insurance Program (SCHIP).

Medicaid, which is designed to cover the health
costs of those whose income falls beneath a certain
minimum number, can be helpful for some people.
But each state determines how Medicaid is distribut-
ed and individual levels of eligibility. For someone
who is struggling but not quite poor enough to re-
ceive Medicaid, the program offers little consolation.

The SCHIP offers more leeway, trying to redress
the problem of what to do when a family makes too
much money for Medicaid but not enough to pay for
private coverage. In fiscal year 2000, some 3.3 mil-
lion children were covered by SCHIP. Again, each
state administers its own program, with oversight by
the U. S. Department of Health and Human Services.
Some states will do a better job than others, and no
system is foolproof, but at least SCHIP begins to ad-
dress what for many families is the most unnerving
drawback to lack of coverage: how to pay for their
children’s needs.

One of the problems that Medicaid, SCHIP, and
other programs to help the uninsured pay for medi-
cal expenses is that there is a surprising lack of
knowledge of these programs among the very peo-
ple they are designed to serve. In 1999, according to
EBRI, only 22 percent of uninsured Americans were
aware of low-cost or free insurance or medical pro-
grams for uninsured adults and children in their
state. That number rose to 37 percent in 2000 and
dropped to 31 percent in 2001. Part of the reason for
the rise and then drop is that the economy began a
downward shift in 2000; more people lost their jobs
and more companies cut back on health care offer-
ings, which left more people uninsured.

Seeking Quicker Solutions

For the person who is suddenly uninsured and
who may not have time to wait for the health care
system to be reformed, what are the options?
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The first step is to gather information from the U.
S. Department of Health and Human Services as well
as state and local agencies, to find out precisely what
options might be available to individuals and their
families. Whether out of embarrassment or fear of in-
adequate care, many people will fail to explore these
options. In fact, depending on the state or local ini-
tiatives, there may be ways to get low-cost or no-cost
services without fear of substandard care. The re-
sources exist, but it will take research on the individ-
ual’s part to find out what the options are.

Another option may be to seek out a professional
organization that offers its members health insur-
ance at group rates. These programs can offer rela-
tively reasonable coverage. More important, since
the coverage is group rather than individual, there is
less danger that the insurance company will discon-
tinue the program (many companies that used to
make individual private insurance available have
stopped, citing rising costs). Local business associa-
tions, community organizations, Chambers of Com-
merce, and similar groups may have something to
offer. It is hardly a perfect solution, but it is better
than carrying no insurance.

Unfortunately, this is a problem that has no easy
answers and many, many different approaches to
“fixing** the problem. The most important step that
anyone, insured or uninsured, can take is to try to
keep informed about the options. There is no short-
age of information, and identifying the best sources
will at least provide some of the tools necessary to
better understand an increasingly complex issue.

Additional Resources

Covering America: Real Remedies for the Uninsured.
Meyer, Jack A., project director; Elliot K. Wicks, editor.;
Economic and Social Research Institute, 2001.

The Future U. S. Healthcare System: Who Will Care for the
Poor and Uninsured?Altman, Stuart H., et al, editors.,
Health Administration Press, 1998.

System in Crisis: The Case for Health Care Re-
Jform.Blendon, Robert J., and Jennifer N. Edwards, edi-
tors., Faulkner & Gray, 1991.

Organizations

American Medical Association

515 N. State Street

Chicago, IL 60610 USA

Phone: (312) 464-5000

URL: http://www.ama-assn.org

Primary Contact: Michael D. Maves, M.D., CEO

Consumers Union

101 Truman Road

Yonkers, NY 10703 USA

Phone: (914) 378-2455

Fax: (914) 378-2928

URL: http://www.consumersunion.org
Primary Contact: Jim Guest, President

Employee Benefit Research Institute (EBRI)
2212 K Street NW, Suite 600

Washington, DC 20037 USA

Phone: (202) 659-0670

Fax: (202) 775-6312

URL: http://www.ebri.org

Primary Contact: Dallas L. Salisbury, President and
CEO

U. S. Department of Health and Human
Services

Center for Medicare and Medicaid Services
7500 Security Boulevard

Baltimore, MD 21244 USA

Phone: (410) 786-3000

URL: http://cms.hhs.gov

Primary Contact: Tom Scully, Administrator
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Background

As a response to terrorist attacks that took place
on U.S. soil on September 11, 2001, Congress in No-
vember 2002 approved the creation of the Depart-
ment of Homeland Security. This executive branch
department aims to detect and prevent terrorist at-
tacks in the United States by performing functions

that were previously preformed by more than twenty
federal agencies. The department has developed a
series of broad strategic goals related to the fulfill-
ment of its mission. These goals are as follows:

* Raise awareness of threats of and vulnerabili-
ties to terrorist attacks

* Detect, deter and mitigate terrorist threats
to the United States

* Safeguard the United States, including its
people, critical infrastructure, property, and
economy, from acts of terrorism, as well as
natural disasters and other emergencies

* Lead, manage, and coordinate a national re-
sponse to acts of terrorism, as well as natural
disasters and emergencies

* Lead efforts among national, state, local, and
private entities to recover from acts of ter-
rorism, natural disasters, and emergencies

* Serve the public by facilitating lawful trade,
immigration, and travel

* Achieve organizational excellence

The Department of Homeland Security facilitates
communication between federal agencies as well as
state and local government entities. Moreover, each
state has developed its own office or commission to
address security and terrorism within its own border.

September 11th Terrorist Attacks

On the morning of September 11, 2001, 19 terror-
ists, working in teams of four or five, hijacked four
commercial airliners. The terrorists crashed two of
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the planes into the World Trade Center in New York
City, which eventually destroyed the structure. A
third plane crashed into and seriously damaged the
Pentagon in Washington, D.C., while a fourth
crashed in a field in Pennsylvania. The hijackings
killed nearly 3000 people.

The investigation into the attacks focused almost
immediately on the activities of Osama Bin Laden,
leader of the al-Qaeda terrorist organization. Investi-
gators determined that the terrorists who staged the
hijackings had lived in the United States for several
months prior to the attacks. Several U.S. agencies,
such as the Central Intelligence Agency (CIA), Feder-
al Bureau of Investigation (FBI), and the Department
of Defense, later fell under harsh criticism for failing
to communicate effectively with one another in a
manner that could have prevented the terrorism
from taking place.

Creation of the Office of Homeland
Security

Nine days after the September 11th attacks, Presi-
dent George W. Bush in an address to Congress an-
nounced that he would create the Office of Home-
land Security. The goal of this agency was to
coordinate the efforts of more than 40 federal agen-
cies in order to prevent further terrorist attacks.
Bush created this office nearly a month after the at-
tacks. Tom Ridge, the former governor of Pennsylva-
nia, became the first director of the office, which fell
within the Executive Office of the President.

The Office of Homeland Security served primarily
as a coordinating body. In other words, the president
charged the office with coordinating efforts of other
agencies, in addition to the development of a nation-
al strategy to prevent terrorism. Because of its limit-
ed mandate, several government officials and com-
mentators called for the creation of a stronger
department that could be responsible for combating
terrorism.

Passage of the Homeland Security Act

Within months of the creation of the Office of
Homeland Security, Republicans in Congress in Janu-
ary 2002 introduced the Homeland Security Act. The
House and Senate approved the statute in November
2002, and Bush signed the bill into law that month.
The statute called for the largest restructuring of fed-
eral administrative agencies since the creation of the

Department of Defense in 1947. The act created the
Department of Homeland Security as a cabinet-level
department, under which more than 20 existing
agencies would merge.

The president nominates a secretary to lead the
department. The Senate must approve the nominee.
Bush appointed Ridge to be the secretary of this new
department, and Ridge served in this capacity until
2005. On February 15, 2005, Michael Chertoff, a for-
mer federal judge in the Third Circuit Court of Ap-
peals, was sworn in as secretary, replacing Ridge.

Restructuring of Federal Agencies into
Directorates

The Homeland Security Act brought together 22
federal agencies to serve a myriad of functions. The
department took control of such entities as the Im-
migration and Naturalization Service, the U.S. Coast
Guard, the U.S. Customs Service, and the Federal
Emergency Management Agency (FEMA). In order to
fulfill the department’s mission, the department was
divided into five teams, referred to as directorates.
These directorates include the following: Border and
Transportation Security, Emergency Preparedness
and Response, Information Analysis and Infrastruc-
ture Protection, Science and Technology, and Man-
agement.

Components of the Department of
Homeland Security

Several components make up the Department of
Homeland Security. Most of the activities focus on
fulfilling the responsibilities of the five directorates,
along with the Office of the Secretary and other of-
fices.

Offiice of the Secretary

Staff members within the Office of the Secretary
perform a variety of tasks that contribute to the over-
all mission of the department. The components of
the Office of the Secretary include the following: Of-
fice of the Chief Privacy Officer, Office of Civil Rights
and Civil Liberties, Office of Counter Narcotics, Of-
fice of General Counsel, Office of the Inspector Gen-
eral, Office of Legislative Affairs, Office of National
Capital Region Coordination, Office of the Private
Sector, Office of Public Affairs, Office of Security, and
Office of State and Local Government Coordination
and Preparedness.
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Border and Transportation Security

The Border and Transportation Security director-
ate, the largest of the directorates in the department,
brought together several agencies from such depart-
ments as the Treasury Department, the Department
of Justice, the Department of Transportation, and
the Department of Agriculture. The mission of this
directorate is to secure the borders and transporta-
tion systems of the United States and to enforce im-
migration laws. This directorate consists of four main
agencies: the Transportation Security Administra-
tion, Customs and Border Protection, Immigration
and Customs Enforcement, and the Federal Law En-
forcement Training Center.

Emergency Preparedness and Response

The Emergency Preparedness and Response di-
rectorate oversees the federal government’s national
response and recovery strategy. This directorate
works closely with FEMA in coordinating the first re-
sponse to a catastrophe. This directorate is also re-
sponsible for the development of vaccines, antidotes
and treatments in the event of a biological attack on
the United States.

Information Analysis and Infrastructure
Protection

The Information Analysis and Infrastructure Pro-
tection directorate assesses vulnerabilities to terror-
ist attacks in the United States. This directorate is
also responsible for disseminating accurate informa-
tion about terrorist threats to federal, state, local, pri-
vate, and international entities. The three bodies that
carry out these missions are the Homeland Security
Operations Center, Information Analysis, and Infra-
structure Protection.

Information disseminated by the Information
Analysis and Infrastructure Protection directorate is
probably the most widely identified by the general
public due to the public’s familiarity with the color-
coded terrorist warnings. This warning system,
which consists of five levels representing the severity
of the threat of terrorism, are frequently displayed on
news broadcasts, in the print media, and on the In-
ternet.

Science and Technology

The Science and Technology directorate studies
the use of scientific and technological resources to
combat terrorism and protect the United States. The
three entities that comprise this director include the
Office of National Laboratories, Homeland Security
Laboratories, and the Homeland Security Advanced
Research Projects Agency.

Office of Management

The Office of Management oversees the budget
and allocation of funds within the Department of
Homeland Security.

U.S. Citizenship and Immigration Services
U.S. Citizenship and Immigration Services
(USCIS) assumed many responsibilities previously
carried out by the Immigration and Naturalization
Service (INS). The USCIS manages U.S. policy to-
wards visitors, refugees, immigrants, asylum seekers,
and new citizens, while also protecting against acts
of terrorism, unlawful entrants, and illegal residents.

U.S. Coast Guard
The U.S. Coast Guard protects U.S. ports and wa-
terways.

U.S. Secret Service

The U.S. Secret Service protects the President, the
leaders of the United States, and the country’s finan-
cial and critical infrastructures.

State Offices of Homeland Security

In addition to the federal Department of Home-
land Security, each state had developed its own de-
partment, office, commission, or task force responsi-
ble for overseeing homeland security within that
state. The following is a listing of these state offices:

ALABAMA: Department of Homeland Security.

ALASKA: Division of Homeland Security and
Emergency Management.

ARIZONA: Homeland Security Planning Office.
CALIFORNIA: Office of Homeland Security.

COLORADO: Office for Preparedness, Security,
and Fire Safety.

CONNECTICUT: Division of Homeland Security,
Department of Public Safety.

DELAWARE: Department of Safety and Homeland
Security.

FLORIDA: Florida Department of Law Enforce-
ment.

GEORGIA: Office of Homeland Security.
HAWAII: Hawaii State Civil Defense.
IDAHO: Bureau of Homeland Security.

ILLINOIS: Illinois Homeland Security.
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INDIANA: Indiana Counter-Terrorism and Securi-
ty Council.

IOWA: Iowa Homeland Security and Emergency
Management.

KANSAS: Division of Emergency Management.
KENTUCKY: Office of Homeland Security.

LOUISIANA: Office of Homeland Security and
Emergency Preparedness.

MAINE: Emergency Management Agency.

MARYLAND: Governor’s Office of Homeland Se-
curity.

MASSACHUSETTS: Executive Office of Public
Safety.

MICHIGAN: Michigan Homeland Security.

MINNESOTA: Office of Homeland Security.
MISSISSIPPI: Office of Homeland Security.
MISSOURI: Missouri Homeland Security.

MONTANA: Disaster and Emergency Services Di-
vision.

NEBRASKA: Emergency Management Agency.
NEVADA: Homeland Security Commission.

NEW HAMPSHIRE: Department of Safety.

NEW JERSEY: Office of Emergency Management.
NEW MEXICO: Office of Homeland Security.
NEW YORK: State Emergency Management Office.

NORTH CAROLINA: Department of Crime Con-
trol and Public Safety.

NORTH DAKOTA: Department of Emergency Ser-
vices.

OHIO: State of Ohio Security Task Force.
OKLAHOMA: Office of Homeland Security.
OREGON: Office of Homeland Security.
PENNSYLVANIA: Office of Homeland Security.

RHODE ISLAND: Emergency Management Agen-
cy.

SOUTH CAROLINA: Law Enforcement Division.
SOUTH DAKOTA: Office of Homeland Security.
TENNESSEE: Office of Homeland Security.
TEXAS: Office of Homeland Security.

UTAH: Department of Public Safety’s Division of
Emergency Services and Homeland Security.

VERMONT: Department of Public Safety Home-
land Security Unit.

VIRGINIA: Office of Commonwealth Prepared-
ness.

WASHINGTON: Emergency Management Divi-
sion.

WEST VIRGINIA: Division of Homeland Security
and Emergency Management.

WISCONSIN: Homeland Security Council.

WYOMING: Office of Homeland Security.

Additional Resources

Homeland Security Law and Policy. William C. Nicholson,
Charles C. Thomas, Publisher, Ltd., 2005.

Homeland Security Law Handbook.. ABS Consulting,
Government Institutes, 2003.

National Conference of State Legislatures: State Offices of
Homeland  Security, 2005. http://www.ncsl.org/
programs/legman/nlssa/sthomelandoffcs.htm.

West’s Encyclopedia of American Law. 2d ed., Thomson/
Gale, 2004.

Organizations

Department of Homeland Security
Washington, DC 20528 USA

Phone: (202) 282-8000

URL: http://www.dhs.gov

Homeland Security Institute

2900 South Quincy Street, Suite 800
Arlington, VA 22206 USA

Phone: (703) 416-3550

URL: http://www.homelandsecurity.org
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- Private Sector
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Background

The attacks on September 11, 2001 that destroyed
the World Trade Center in New York and the Penta-
gon in Washington were disasters of an almost un-
imaginable scale. Still, even in the panic and devasta-
tion that ensued, orderly emergency procedures
needed to be maintained to prevent further damage
and to spare as many additional lives as possible.
Emergencies on a smaller scale may not require as
much sustained effort as the September 11 attacks
did, but they, too, require effective emergency man-
agement procedures.

Emergencies that can warrant either a local, state,
or federal effort can include a variety of situations:

* Natural disasters include earthquakes,
floods, tornados, hurricanes, blizzards, mud-
slides, and volcanoes.

* Fires can be set accidentally (by lightning
storms or by careless campers) or they can
be set deliberately by arsonists.

* Transportation disasters include airline
crashes, train crashes and derailments, boat
accidents, highway pileups and accidents,
and anything that disrupts the ability of peo-
ple to move from one place to another.

* Hazardous materials emergencies include
oil spills, hazardous waste spills, and nuclear
accidents.

* nvasions and attacks could come from mil-
itary or terrorist sources.

Depending on the size and location of the emergen-
cy, local municipalities may take the primary charge,
with state and federal agencies providing backup.
Emergency management can also come from the pri-
vate or corporate sector; mining accidents, for exam-
ple, are usually handled primarily by the mining com-
pany (whose on-site miners are most familiar with
the safest and most efficient rescue procedures).

Early Efforts with Emergency
Management

Until the twentieth century, there was no formal
government response system for emergency situa-
tions. The fear of an attack on U.S. soil, for example
was almost nonexistent; the last foreign troops in the
United States had been the British during the War of
1812. By the twentieth century, attitudes had
changed, but it was not until the 1940s that the feder-
al government felt compelled to take action. Presi-
dent Franklin D. Roosevelt created the first Office of
Civilian Defense in 1941, in anticipation of possible
attacks on U.S. soil by the Axis forces in Germany and
Japan. By 1950,when President Harry S. Truman cre-
ated the Federal Civil Defense Administration, the
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main focus of emergency management was guarding
against a possible invasion from Communist forces.

During the Cold War years following World War
11, civil defense administrators worked with citizens
to help them prepare against possible enemy attacks.
A major fear was nuclear attack. The devastation of
the bombings at Hiroshima and Nagasaki in Japan
were still fresh in people’s minds. During the 1950s,
many families installed bomb shelters underground
or in their basements to guard not only against
bombs but also against nuclear fallout. Municipal
buildings, schools, and large private office buildings
and apartment houses often displayed placards with
the Civil Defense logo and the words “Fallout Shel-
ter” (many older buildings still sport these placards).
Up until the 1960s, students were led through air-
raid drills in which they were instructed to “duck and
cover” by ducking under their desks and covering
their heads with their arms.

By the 1970s there were more than 100 federal
agencies handling various aspects of disaster relief
and emergency management. These included the
National Fire Prevention and Control Administration,
the Federal Insurance Administration, the Federal
Preparedness Agency of the General Services Admin-
istration, and the U.S. Defense Department’s Civil
Preparedness Agency. In addition, each state and
many municipalities had individual disaster relief and
emergency management programs. There was con-
cern that in the event of an emergency situation,
there would be so many organizations scrambling to
take charge that no one would be able to get any-
thing done in the ensuing disorder. In 1979, Presi-
dent Jimmy Carter signed an executive order that
merged the numerous disaster relief agencies into
one central agency, the Federal Emergency Manage-
ment Agency (FEMA). FEMA’s role is “responding to,
planning for, recovering from, and mitigating against
disasters.” One of FEMA’s first innovations was the
creation of an Integrated Emergency Management
System to provide warning systems in the event of
disasters. FEMA can provide information and guid-
ance for messages broadcast through the Emergency
Alert System (which is actually maintained by the
Federal Communications Commission).

First Responders

When an emergency situation develops, the first
people on the scene are usually police officers, fire-
fighters, and paramedics, or emergency medical
technicians (EMT). These are the first responders,

and they are trained to react quickly in emergencies.
The first responders’ primary task is to make sure
people are safe. This includes evacuation, rescue,
crowd control, and medical attention. They also
make sure that the area where the emergency is oc-
curring has been secured. They redirect traffic and
they keep onlookers away. In addition, they try to
serve as a calming force, keeping panic and disorder
to a2 minimum.

First responders have a unique perspective be-
cause they know their localities well. They know
street plans and landmarks firsthand, and they also
understand the local residents and the municipal
structure. Despite this, and despite their training,
first responders are not equipped to handle large
emergencies alone.

Government Agencies

Military agencies play a role in emergency man-
agement, most often through the Army National
Guard, the Air National Guard, and the U.S. Coast
Guard. The Army National Guard was formed in 1636
by the Massachusetts Bay Colony. Currently it has
340,000 members. They receive military training with
the understanding that during wartime they can be
mobilized. The Air National Guard, formed in 1947,
serves essentially the same function and can also be
called into active duty in time of war. The Coast
Guard is made up of active duty, reserve, and civilian
personnel and protects the coastal boundaries of the
United States.

During wartime, the National Guard is under the
jurisdiction of the federal government, but in peace-
time the troops are under the jurisdiction of state
governments. Each state maintains its own National
Guard bureau that works with local authorities dur-
ing emergency situations. In its role as a state-run
agency, the National Guard’ role is to mobilize where
a crisis has occurred and use its training to help local
authorities deal with the crisis situation. National
Guard troops help reinforce dams and dikes threat-
ened by floods, help contain forest fires, and offer
emergency aid after hurricanes and tornadoes. The
Coast Guard assists with ocean disasters (such as oil
spills).

There are more than 1,800 National Guard units
located in 2,700 communities across the United
States. Guard members can fly helicopters and drive
trucks that transport supplies, injured and sick peo-
ple, and emergency materials (such as sandbags to
help combat rising waters in flood situations).
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Department of Homeland Security

After the September 11 attacks, the Bush Adminis-
tration decided that, as with the dozens of pre-FEMA
organizations in the 1970s, there were too many gov-
ernment entities that were inefficient. In part this
was because there was no formal structure that al-
lowed these various agencies to communicate with
each other on a regular basis. The result was a system
that was inefficient. The various agencies might be in
touch during times of national crisis, but their unfa-
miliarity with one another might only serve to hinder
their efforts. President George W. Bush was con-
vinced that one way to make the nation safer from
future attacks was to streamline the government
structure and combine several departments that
should have a logical connection under one umbrella
cabinet-level organization, the Department of Home-
land Security (DHS). Bush proposed the new agency
in June 2002, and it was created in March 2003. The
first Secretary of Homeland Security was former
Pennsylvania governor Tom Ridge.

Among the government agencies that were gath-
ered under the Homeland Security umbrella were
the U.S. Customs Service, the Immigration and Natu-
ralization Service, the Federal Emergency Manage-
ment Agency, the Transportation Security Adminis-
tration, the Office for Domestic Preparedness, the
Environmental Measurements Laboratory, and the
Nuclear Incident Research Team. The Secret Service
and the U.S. Coast Guard were also located in the
Department of Homeland Security, although remain-
ing intact as independent agencies.

The Department of Homeland Security offers a
wide array of information about emergencies and
how the public and local officials can deal with them
on its web site (www.dhs.gov). It has a special site,
www.ready.gov, that offers information on a variety
of emergencies such as explosions, attacks, and natu-
ral disasters. Through FEMA, DHS also sponsors the
Emergency Management Institute. This training pro-
gram for interested and qualified civilians provides a
series of courses on how to deal with emergencies,
including preparedness, response, and recovery. It
operates two campuses, one in Emmitsburg, Marl-
yand and one in Anniston, Alabama. Each year more
than 5,000 people take courses at the two campuses,
while an additional 100,000 take local courses
through  Emergency  Management  Institute-
sponsored programs.

Civilian Agencies

Civilian agencies can offer a great deal of aid dur-
ing emergencies, in part because they are able to mo-
bilize supplies and volunteers quickly thanks to large
networks. Two of the oldest and best known are the
American Red Cross and the Salvation Army.

The American Red Cross, founded in 1881 by
Clara Barton, has been providing emergency assis-
tance for more than a century. With nearly 1,300
chapters across the United States, the Red Cross is
able to get volunteers to disaster sites within two
hours of being notified of the crisis, The Red Cross
provides needed essentials such as food, clothing,
and shelter to victims of crises, and it also provides
health care services as an adjunct to whatever local
doctors or hospitals can provide. The Red Cross also
maintains a national blood bank and can provide
blood for much-needed transfusions. One of the im-
portant supports the Red Cross provides is mental
health service. Understanding that the trauma of di-
sasters can produce devastating emotional reactions,
even if those suffering are unaware, and trained li-
censed mental health professionals are provided to
offer assistance. They work with local mental health
providers and professionals to coordinate both
short- and long-term care.

The Salvation Army, founded in 1878, offers ser-
vices similar to those of the Red Cross. It provides
food, clothing, and shelter, and it also assists with
cleanup and restoration. It distributes brooms,
mops, shovels, buckets, and detergent, and it also
sets up warehouses to house and distribute recon-
struction supplies such as lumber. Because the Salva-
tion Army is a religious organization, it can also offer
spiritual comfort by providing chaplain services to di-
saster workers, emergency personnel, and disaster
victims. Salvation Army counselors who are ordained
as clergy can conduct funeral and memorial services.

Private Sector

The private sector can play a vital role in emergen-
cy management, both during and after the emergen-
cy event. Businesses that have specialized training
(transportation, for example) can provide trained
volunteers to assist in emergency management ef-
forts, as well as equipment. A food services business
could provide meals for emergency personnel. Com-
panies with excess space could house equipment or
people.

The DHS has a special service for businesses that
want to donate goods or services toward emergency

GALE ENCYCLOPEDIA OF EVERYDAY LAW

935



HOMELAND SECURITY—EMERGENCY MANAGEMENT

relief, the National Emergency Resource Registry. In-
terested business can register at the web site
www.nerr.gov. The registry is a feature of DHS’s
Homeland Security Information Network, which is
designed to provide the DHS Operations Center
with round-the-clock access to ““a broad spectrum of
industries, agencies and critical infrastructure across
both the public and private sectors.”

Additional Resources

Homeland Security Law and Policy, William C. Nicholson,
Charles C. Thomas, 2005.

Introduction to Emergency Management, George D. Had-
dow and Jane A. Bullock, Elsevier/Butterworth/
Heinemann, 2006.

Living with Hazards, Dealing with Disasters: An Introduc-
tion to Emergency Management, William L. Waugh, Jr.,
M. E. Sharpe, 2000.

American Red Cross

2025 E Street, NW
Washington, DC 20006 USA
Phone: (202) 303-4498

URL: http://www.redcross.org

Primary Contact: Jack McGuire, Interim Director
and CEO

Federal Emergency Management Agencu
(FEMA)

500 C Street, SW

Washington, DC 20472 USA

Phone: (800) 621-3362

Fax: ()

URL: http://www.redcross.org

Primary Contact: R. David Paulison, Acting Director

Salvation Army

615 Slaters Lane

Alexandria, VA 22313 USA

Phone: (703) 684-5500

Fax: (703) 684-5538

URL: http://www.salvationarmyusa.org
Primary Contact: W. Todd Bassett, National
Commander

U.S. Department of Homeland Security
Washington, DC 20528 USA

Phone: (202) 282-8000

URL: http://www.dhs.gov

Primary Contact: Michael Chertoff, Secretary of
Homeland Security
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Background

Any disaster that arises from the physical phenom-
ena—hurricanes, floods, earthquakes, tornadoes,
tsunamis—can be deemed a natural disaster. So-
called “man-made” disasters are often the direct re-
sult of natural conditions. The floods that devastated
New Orleans during Hurricane Katrina in August
2005 were caused by levees that burst, but it was the
hurricane’s wind and rain that caused the excess of
water. Likewise, fires destroyed large sections of San
Francisco in April 1906, but they were caused by bro-
ken gas lines resulting from a major earthquake.

Natural disasters can strike anywhere, and they
can destroy wealthy communities as easily as they
destroy poorer ones. The poor usually suffer more
than the rich, however, because they lack the re-
sources to rebuild or to relocate. Government agen-
cies can assist those who have lost their homes and

possessions, but often that assistance covers only
part of what is needed. Moreover, it is difficult for
people to get protection such as homeowner’s in-
surance in areas prone to damage from floods or
hurricanes.

Nonetheless, there are numerous agencies (feder-
al and state government as well as non-
governmental) that provide help to those in need
when disaster strikes. Anyone who is a victim of natu-
ral disaster needs to know which agencies can help
and how to contact them.

Charting Disasters

The disaster considered the most deadly in Ameri-
can history is the hurricane that devastated Galves-
ton, Texas, on September 8, 1900. Galveston, an af-
fluent and rapidly growing island city on the Gulf of
Mexico, was also a popular tourist community, and
many residents and tourists ignored warnings by the
U.S. Weather Bureau to seek higher ground. Instead,
they chose to stay put and watch the huge waves.
What they failed to realize was that Galveston was no
match for those waves (up to fifteen feet high), ac-
companies by winds reaching 130 miles per hour.
The hurricane slammed directly into Galveston and
swept away more than half the structures. The storm
claimed more than 8,000 lives.

The first federal legislation directed toward disas-
ter relief was passed by Congress in 1803 during the
presidency of Thomas Jefferson. That legislation pro-
vided assistance for a New Hampshire community
that had been ravaged by fire. Although the federal
government continued to provide disaster relief,
(more than 100 times through the nineteenth centu-
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ry), that relief was primarily given on a case-by-case
basis. There was no formal procedure for obtaining
aid.

It was during the nineteenth century that the
American Red Cross was established by Clara Barton,
who served as a battlefield nurse during the Ameri-
can Civil War. Modeled after the International Red
Cross, which provided battlefield aid during wartime,
the American Red Cross visualized by Barton was cre-
ated to provide disaster relief during peacetime. The
American Red Cross was formally established in
1881. The Salvation Army, which had been estab-
lished three years earlier, offers disaster relief assis-
tance as well, both material and spiritual. Many Salva-
tion Army members are ordaind clergy and can serve
in chaplain roles at disaster sites.

Early Agencies

The nineteenth century also saw the advent of
“physical science” agencies, which focused on study-
ing the atmosphere and better understanding and
using natural resources. The U.S. Coast Survey was
established in 1807, the U.S. Weather Bureau in 1870,
and the U.S. Commission of Fish and Fisheries in
1871. It was the U.S. Weather Bureau that developed
the measurement and observation tools used to
track changes in the weather, including severe
events such as hurricanes and blizzards.

In the 1930s, the federal government began to
take a more formal role in disaster relief. The Recon-
struction Finance Corporation was the first step; it
made disaster loans for the reconstruction of public
facilities damaged by earthquakes. The Bureau of
Public Roads received the authority to provide
money to repair highways and bridges damaged by
natural disasters. Other laws such as the Flood Con-
trol Act authorized the U.S. Army Corps of Engineers
to create flood control projects.

Despite these advances, disaster relief was still a
fairly disjointed activity, with some federal help,
some help from state governments, and some help
from organizations such as the American Red Cross.
During the 1960s the United States was hit with sev-
eral severe hurricanes including Carla in 1962, Betsy
in 1965, and Camille in 1969. More legislation was
passed, such as the National Flood Insurance Act in
1968 (which provided additional protection to
homeowners hit by floods) and the Disaster Relief
Act of 1974 (which formalized the President’s power
to declare national emergencies. Even with these ef-
forts to streamline procedures, however, there were
still major obstacles. During the 1970s the govern-

ment began implementing programs to deal with
possible disasters involving hazardous waste and nu-
clear plants. By the end of the 1970s there were more
than 100 federal agencies handling various aspects of
disaster relief. These included the National Fire Pre-
vention and Control Administration, the Federal In-
surance Administration, the Federal Preparedness
Agency of the General Services Administration, and
the U.S. Defense department’s Civil Preparedness
Agency. In addition, each state and many municipali-
ties had individual disaster relief programs.

FEMA

In 1979, President Jimmy Carter signed an execu-
tive order that merged the numerous disaster relief
agencies into one central agency, the Federal Emer-
gency Management Agency (FEMA). Its stated pur-
pose is “responding to, planning for, recovering
from, and mitigating against disasters.” One of
FEMA’s first innovations was the creation of an Inte-
grated Emergency Management System to provide
not only direction and control of disasters but also
warning systems.

FEMA provides relief to disaster victims in the
form of financial assistance, temporary shelter, and
loans to business owners (provided through the
Small Business Administration). It does not duplicate
payments received from insurance companies that
cover such things as damage to one’s home. Grants
from FEMA'’s Individual and Households Program do
not have to be repaid.

NOAA

Improved technology in measuring atmospheric
changes also became a part of the disaster manage-
ment equation. In 1970, the Bureau of Commercial
Fisheries, Weather Bureau, Coast and Geodetic Sur-
vey, Environmental Data Service, and several related
agencies were combined to form the National Oce-
anic and Atmospheric Administration (NOAA). A divi-
sion of the U.S. Department of Commerce, NOAA’s
role is to provide research and information about the
atmosphere, as well as to educate the public about
the conditions that could prompt natural disasters to
take place.

One way NOAA measured atmospheric conditions
was through satellites. The first NOAA satellite was
launched in 1975; a polar-orbiting satellite was
launched four years later. At present, NOAA operates
16 meteorological satellites. These satellites measure
cloud cover, storm activity, and heat indices as aids
in predicting the weather across the United States.
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Predicting storms is one of NOAA’s most impor-
tant jobs. Often, when storms hit, the deaths and in-
juries that result are caused by inadequate warning.
A quick-moving hurricane or thunderstorm can
wreak severe damage with little time for people to
escape its path. In 1999 NOAA launched its Storm-
Ready program for cities across the United States.
StormReady is a hazard preparedness program in
which NOAA works with local governments to estab-
lish emergency operations centers that include local
warning systems and a means of receiving up-to-date
weather reports. In 2002 NOAA added TsunamiRea-
dy to the StormReady program. TsunamiReady mea-
sures ocean activity and helps increase preparedness
of coastal cities that are in potential danger in case
of tsunami activity. As of January 2006 nearly 1,000
communities had StormReady programs and 26
communities on both the East and West Coast were
deemed TsunamiReady cities.

U.S. Geological Survey

Although earthquakes cannot be predicted, seis-
mic activity can be monitored and particularly active
regions can be measured. People think of major
earthquakes such as those in California when they
think of earthquakes, but in fact there is seismic ac-
tivity across the nation. In fact, 500,000 earthquakes
occur each year, with 100,000 strong enough to be
felt.

The United States Geological Survey (USGS), an
arm of the the Department of the Interior, measures
earthquakes and activity and provides information
on earthquake-prone regions, as well as potential
tsunami activity. USGS also provides the public with
information about safety during and after an earth-
quake.

First Responders

When an emergency situation such as a natural di-
saster develops, the first people on the scene are
usually police officers, firefighters, and paramedics,
or emergency medical technicians (EMT). These are
the first responders, and they are trained to react
quickly in emergencies. The first responders’ prima-
ry task is to make sure people are safe. This includes
evacuation, rescue, crowd control, and medical at-
tention. They also make sure that the area where the
emergency is occurring has been secured. They redi-
rect traffic and they keep onlookers away. In addi-
tion, they try to serve as a calming force, keeping
panic and disorder to a minimum.

First responders have a unique perspective be-
cause they know their localities well; they are familiar
with street plans and landmarks, and they also un-
derstand the local municipal structure. This can give
them an advantage if the disaster that strikes does
not devastate the community’s infrastructure. An
earthquake or hurricane that levels an entire com-
munity leaves little for first responders to work with.
Yet they still form an integral component of the di-
saster relief framework.

National Guard and Coast Guard

The Army National Guard, the Air National Guard,
and the U.S. Coast Guard can provide vital support
during natural disasters. The Army National Guard
was formed in 1636 by the Massachusetts Bay Colo-
ny. Currently it has 340,000 members. There are
more than 1,800 National Guard units located in
2,700 communities across the United States. Mem-
bers of the National Guard receive military training
with the understanding that during wartime they can
be mobilized. The Air National Guard was formed in
1947. The Coast Guard is made up of active duty, re-
serve, and civilian personnel and protects the coastal
boundaries of the United States.

The National Guard is under the jurisdiction of
the federal government during war time, but in
peacetime the troops are under the jurisdiction of
state governments. Each state maintains its own Na-
tional Guard bureau that works with local authorities
during emergency situations such as natural disas-
ters. In its role as a state-run agency, the National
Guard’ role is to mobilize where a crisis has occurred
and use its training to help local authorities deal with
the crisis situation. National Guard troops help rein-
force dams and dikes threatened by floods, help con-
tain forest fires, and offer emergency aid after hurri-
canes and tornadoes. The Coast Guard assists with
ocean disasters. Guard members can fly helicopters
and drive trucks that transport supplies, injured and
sick people, and emergency materials.

Department of Homeland Security

After the September 11 attacks, the Bush Adminis-
tration decided to streamline the disaster relief orga-
nizational structure within the federal government
and give the many agencies that handle emergencies
an opportunity to work together more effectively. In
June 2002 President George W. Bush proposed a
new agency, the Department of Homeland Security

GALE ENCYCLOPEDIA OF EVERYDAY LAW

939



HOMEILAND SECURITY—NATURAL DISASTERS

(DHS), and with widespread support the agency was
launched in March 2003. The first Secretary of Home-
land Security was former Pennsylvania governor Tom
Ridge.

FEMA was one of the agencies that were placed
under the umbrella of Homeland Security. The oth-
ers were the U.S. Customs Service, the Immigration
and Naturalization Service, the Transportation Secur-
ity Administration, the Office for Domestic Prepared-
ness, the Environmental Measurements Laboratory,
and the Nuclear Incident Research Team. The Secret
Service and the U.S. Coast Guard were also located
in the Department of Homeland Security, although
remaining intact as independent agencies.

The DHS provides an opportunity for businesses
that want to donate goods or services toward emer-
gency relief during and after disasters, the National
Emergency Resource Registry. The private sector can
play a vital role in emergency management, both dur-
ing and after the emergency event. Businesses that
specialize in transportation, ground transportation,
for example, could provide trained volunteer drivers
to assist in emergency management efforts. Interest-
ed business can register at the web site
WWW.Nerr.gov.

The events surrounding Hurricane Katrina, which
struck the southern United States in August 2005, led
many people to wonder whether putting FEMA
under the stewardship of DHS was a wise decision.
Residents of New Orleans, which was devastated by
floods after several levees broke, complained that
the emergency response system that should have
provided basic items such as food and water for
stranded citizens, had failed. Although FEMA was
blamed in part for the bottleneck, local, state, and
federal governments were also held responsible. The
scope of the New Orleans devastation took everyone
by surprise, but FEMA pledged to improve its re-
sponse time and streamline any bureaucratic prob-
lems in the future.

Additional Resources

Confronting Catastrophe: New Perspectives on Natural
Disasters, David E. Alexander, Oxford University Press,
2000.

Natural Hazards, Edward Bryant, Cambridge University
Press, 2005.

American Red Cross

2025 E Street, NW

Washington, DC 20006 USA

Phone: (202) 303-4498

URL: http://www.redcross.org

Primary Contact: Jack McGuire, Interim Director
and CEO

Federal Emergency Management Agencu
(FEMA)

500 C Street, SW

Washington, DC 20472 USA

Phone: (800) 621-3362

URL: http://www.redcross.org

Primary Contact: R. David Paulison, Acting Director

National Oceanic and Atmospheric
Administration (NOAA)

Fourteenth Street and Constitution Avenue, NW
Washington, DC 20230 USA

Phone: (202) 482-6090

Fax: (202) 482-3154

URL: http://www.noaa.gov

Primary Contact: Conrad C. Lauterbach, Director

Salvation Army

615 Slaters Lane

Alexandria, VA 22313 USA

Phone: (703) 684-5500

Fax: (703) 684-5538

URL: http://www.salvationarmyusa.org
Primary Contact: W. Todd Bassett, National
Commander

U.S. Department of Homeland Security
Washington, DC 20528 USA

Phone: (202) 282-8000

URL: http://www.dhs.gov

Primary Contact: Michael Chertoff, Secretary of
Homeland Security

U.S.Geological Survey

12201 Sunrise Valley Drive, MS 905

Reston, VA 20192 USA

Phone: (888) 275-8747

URL: http://usgs.gov

Primary Contact: Pat Leahy, Acting Director
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Overview

No event in American history touched the nation
or the world more than the attacks on New York and
Washington on September 11, 2001. The destruction
caused by 19 hijackers who flew three of four planes
into buildings (the fourth never reached its target
thanks to passengers who overwhelmed the hijack-
ers), and the loss of more than 3,000 lives, drove
home to the United States the true horrors of terror-
ism.

Yet, terrorism on American soil is not unknown.
In fact, the same World Trade Center that was de-
stroyed in 2001 had been the victim of a terrorist at-
tack in 1993. Miraculously, only six people died in
that attack, but the damage to the Twin Towers was
significant. Moreover, not all terrorism is caused by

foreign operatives. The destruction of a government
office building in Oklahoma City in 1995 was the
work of a former U.S. soldier. And so-called “eco-
terrorists” have destroyed buildings and businesses
in the name of saving the environment.

The American Heritage College Dictionary de-
fines terrorism as ‘“‘the unlawful use or threatened
use of force or violence to intimidate or coerce socie-
ties or governments, often for ideological or political
reasons.” Most terrorists are determined to use force
and violence almost always without warning and
often indiscriminately. Most governments and socie-
ties neither condone terrorism nor capitulate to it;
yet, attacks still occur. For that reason, society must
find ways to protect itself. The question of how to do
this is not easy to answer, but failing to address it will
not make terrorism go away.

Methods of Attack

Terrorism can reach the public in a number of
ways:

* Bombings. Terrorists use bombs to inflict
damage on buildings or vehicles as well as to
kill or injure. Some bombs are hidden by ter-
rorists and set off with timers, while others
are detonated by “suicide bombers” who
have chosen to sacrifice their lives along
with those of their victims.

* Bioterrorism. Chemical or biological agents
are released into the atmosphere with the
intent of contaminating or killing people. Ex-
amples are the attack using poisonous gas
on the Tokyo subway system in 1995 and the
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series of anthrax-laced letters mailed in the
United States in 2001.

* Kidnapping. Individuals or groups can be
kidnapped and held hostage in return for
some demand. Often terrorists demand the
release of other terrorists from prison as a
requirement for releasing their hostages.
Government officials, members of the press,
and foreign nationals are the most frequent
victims of kidnapping.

* Assassination. Terrorists often carry out as-
sassinations of government leaders or diplo-
mats, with the intention of causing a govern-
ment or a powerful political movement to
collapse.

The element of fear is what makes terrorism so diffi-
cult to tackle. Once a community has been victim-
ized by a terrorist attack, people become fearful that
more attacks will occur. Societies that fall prey to nu-
merous terrorist attacks often develop a sense of res-
ignation, going about their daily business despite any
potential danger. For a community that experiences
terrorism for the first time, or isolated incidents of
terrorism, fear comes from another key element: sur-
prise.

Terrorism in the United States

Anti-government

Political and anti-government activism is nothing
new in the United States. In 1886, eight labor radicals
bombed Haymarket Square in Chicago, killing seven
and injuring 70. Labor radicals in 1910 were also re-
sponsible for the bombing of the Los Angeles Times
building in California, which killed 20. Anarchists
were suspected when a bomb went off on Wall Street
in New York City in 1920. The blast killed 34 people
and injured more than 200.

Race-based

Groups such as the Ku Klux Klan were infamous
for terrorizing individuals during the twentieth cen-
tury. In 1963, four Klan members exploded a bomb
in a Baptist church in Birmingham, Alabama, killing
four young black girls.

Anti-war and Nationalist

In 1970, anti-war protesters attacked the Universi-
ty of Wisconsin’s campus in Madison, killing one per-
son and damaging more than 50 buildings. During
the 1970s and 1980s, Puerto Rican nationalist groups
claimed responsibility for several bombings, includ-

ing one at New York’s Fraunces Tavern in 1975 that
killed four people.

Many consider assassinations as terrorism, de-
pending on the assassin’s reason for committing the
crime. Two Presidential assassinations could be con-
sidered acts of terrorism: Abraham Lincoln’s assassi-
nation in April 1865 at the hands of Confederate sym-
pathizer John Wilkes Booth, and William McKinley in
September 1901 at the hands of anarchist Leon Czol-
8OSZ.

Until the September 11 bombings, the April 1993
bombing of the Murrah Federal Building in Oklaho-
ma City was the most deadly terrorist attack on
American soil. The bombing killed 168 people; sever-
al victims were children because there was a day care
center in the building. The bomber, Timothy
McVeigh, was a Gulf War veteran who claimed his act
was one of revenge on the U.S. government for kill-
ing members of a fringe militia group in Waco, Texas.

Eco-terrorism

There are numerous environmental groups and
animal rights groups whose work and commitment
to fostering better understanding about their issues
is above reproach. Unfortunately, there are also ex-
tremist groups whose goal, far from fostering under-
standing, is to coerce the public into accepting their
beliefs. Two such groups, the Earth Liberation Front
(ELF) and the Animal Liberation Front (ALF) have en-
gaged for several years in “eco-terrorism”—acts of
arson for the purpose of destroying targets including
meat-packing companies, timber companies, ski re-
sorts, and private residences. Federal investigators
estimate that groups like ELF and ALF may be re-
sponsible for as many as 1,200 such crimes for the
period 1990-2004.

Typically, these groups fashion incendiary devices
using flammable liquids and other fuels, which they
set on timers and use to destroy buildings. Their tar-
gets are chosen on the basis of the damage they be-
lieve those targets are doing to the environment. For
example, destroying the offices of a timber company
could save trees, and destroying a meat-packing
plant could save cattle. Destroying large private
homes, they reason further, keep people from mov-
ing into pristine areas and harming the environment.

In January 2006, eleven suspected arsonists were
indicted on charges of arson, sabotage, and conspir-
acy. They were allegedly responsible for seventeen
incidents over a five-year period from 1996 to 2001.
What makes suspects like these difficult to find and
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arrest is that they are extremely secretive. Members
of groups such as ELF and ALF pledge secrecy and
also pledge never to reveal the names of any of their
CO-conspirators.

The USA PATRIOT Act

On October 26, 2001, just weeks after the Septem-
ber 11 attacks, Congress passed the USA PATRIOT
Act (Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Ob-
struct Terrorism). which gave the government great-
er ability to seek out for and combat terrorist activity
in the United States.

The PATRIOT Act grants the Secretary of the Trea-
sury with new regulatory powers to fight money
laundering from foreign countries in U.S. banks; se-
cures national borders against foreign nationals who
are terrorists or who support terrorism; eases restric-
tions on interception and surveillance of correspon-
dence and communication that may link to terrorist
activity; stiffens penalties against money laundering,
counterfeiting, charity fraud, and similar crimes; and
creates new crimes and penalties for such acts as har-
boring terrorists and giving terrorists material sup-
port.

Civil liberties groups complained that the PATRI-
OT Act granted the federal government too much
power to investigate innocent people or to track pri-
vate records. Section 215 of the Act, which gives the
FBI permission to examine business records for for-
eign intelligence and international terrorism investi-
gations, has been called the “library provision” be-
cause some have read it to mean that libraries will be
required to turn over lists of who has checked out
which books.

As of the end of 2005 certain provisions of the PA-
TRIOT Act were slated to sunset by February 20006,
although members of Congress were planning to
seek renewal or compromise on certain sections that
were controversial, such as Section 215.

Efforts such as the PATRIOT Act illustrate part of
the difficulty of confronting terrorism. On the one
hand, people want to feel safe in their own commu-
nities, not fearful that their lives are in constant dan-
ger. Many people believe that safety is so important
that putting some minor constraints on personal
freedom is worth the price. On the other hand, many
people feel that the short-term gains of giving up
some freedom could have a long-term impact be-

cause there is no guarantee that other freedoms
could not be compromised. In the end, it is a matter
of striking a balance that provides safety without tak-
ing away the rights of the innocent.

Department of Homeland Security

After the September 11 attacks, the Bush Adminis-
tration decided to take definitive domestic action by
revamping its security apparatus. President George
W. Bush believed that one way to make the nation
safer from future attacks was to streamline the gov-
ernment structure by combining several depart-
ments under one umbrella cabinet-level organiza-
tion, the Department of Homeland Security (DHS).
Bush proposed the new agency in June 2002, and it
was created in March 2003. The first Secretary of
Homeland Security was former Pennsylvania gover-
nor Tom Ridge.

Among the government agencies that were gath-
ered under the Homeland Security umbrella were
the U.S. Customs Service, the Immigration and Natu-
ralization Service, the Federal Emergency Manage-
ment Agency, the Transportation Security Adminis-
tration, the Office for Domestic Preparedness, the
Environmental Measurements Laboratory, and the
Nuclear Incident Research Team. The Secret Service
and the U.S. Coast Guard were also located in the
Department of Homeland Security, although remain-
ing intact as agencies.

DHS developed a six-point agenda to ensure that
its “‘policies, operations, and structures are aligned
in the best way to address the potential threats—
both present and future—that face our nation.” The
department’s’s agenda includes:

* Increasing overall preparedness, especially
for catastrophic events.

* Creating and implementing better transpor-
tation security to move people and goods
more securely.

* Strengthening border security and reform-
ing the immigration process.

* Improve the sharing of information with
other agencies.

* Making sound financial management,
human resource development, and informa-
tion technology top priorities.

* Making sure that the organization’s struc-
ture makes the best and most efficient use
of its resources.
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An example of DHS’s proactive agenda is its work
with other cabinet agencies to make the nation’s bor-
ders more secure. DHS worked with the State De-
partment and the Department of Justice to create the
Terrorist Screening Center, which coordinates ter-
rorist watchlist information across all government
agencies, thus making it harder for potential terror-
ists to sneak into the U.S. as ordinary tourists. Tied
to this is the Human Smuggling and Trafficking Cen-
ter, which aims to thwart human smugglers, traffick-
ers, and those who facilitate terrorist travel. DHS and
the State Department have reached out to foreign
governments to assist in creating an exchange of
watchlists and other information that could curb ter-
rorist travel. While screening terrorists out is impor-
tant, so is tourism and business and educational trav-
el. DHS has recommended extending the length of
student visas from 90 days to 120 days and to allow
students to enter the country 45 days before their
studies begin instead of 30 days. Also DHS worked
with the State department to streamline the applica-
tion process for business and temporary worker
visas. A new Business Visa Center helps U.S. busi-
nesses that have upcoming travel or events that re-
quire people to travel to the United States. At Ameri-
can embassies and consulates in more than 100
countries, DHS has worked to expedite business
visas, in part wit the help of local Chambers of Com-
merce.

As with the PATRIOT Act, there have been critics
of DHS’s procedures and progress. Systems that
were meant to streamline travel have sometimes
made travel, even domestic travel, more problemat-
ic. The five-color Alert System, meant to let citizens
know the current terror threat level based on possi-
ble terrorist activity, did not move the public to feel
more secure; a disaster readiness program that advo-
cated the use of duct tape to seal windows against
poisons likewise did not encourage the public. Yet
DHS also introduced US-VISIT, which screens for-
eign passengers through an integrated database sys-
tem that spits individuals with criminal histories or
possible terrorist connections. From the beginning
of 2004 to the end of 2005, more than 45 million peo-
ple were processed through US-VISIT, more than
970 were intercepted based on their data, and no ter-
rorist attacks took place on U.S. soil.

FBI and NCTC

The Federal Bureau of Investigation enforces anti-
terrorist action through its Joint Terrorism Task

Force (JTTF). As of the end of 2005 there were 100
JTTFs throughout the United States; sixty-five of
them were created after the September 11 attacks.
The JTTF includes more that 3,700 law enforcement
and investigative specialists including FBI agents,
state and local law enforcement officers, and profes-
sionals (including analysts, diplomats, and linguists)
from other agencies including DHS and the Central
Intelligence Agency (CIA). Begun in New York in
1980, the JTTF program helps find and break up ter-
rorist cells, trace sources of terrorist funding, and in-
vestigate potential terrorist threats.

The National Counterterrorism Center (NCTC) is
in charge of integrating and analyzing counterterro-
rism intelligence. It works much line the FBI's Joint
Terrorism Task Force in that it comprises employees
of several cabinet departments plus the FBI, the CIA,
the Nuclear Regulatory Commission, and the Capitol
Police.

Individuals who want information about terrorism
and the government’s efforts at battling terrorist ac-
tivities can find additional information at the DHS
web site (www.dhs.gov) the FBI web site
(www.fbigov) and the NCTC web site
(Www.nctc.gov)

At War with Civil Rights and Liberties, Thomas E. Baker
and John F. Stack, Jr., eds. Rowman and Littlefield Pub-
lishers, 2006.

In the Name of Terrorvism: Presidents on Political Vio-
lence in the Post-World War Il Era, Carol K. Winkler,
State University of New York Press, 20006.

The 9/11 Commission Report: Authorized Version, W.W.
Norton, 2004.

Federal Bureau of Investigation

J. Edgar Hoover Building, 935 Pennsylvania Avenue
NW

Washington, DC 20535 USA

Phone: (202) 324-3000

URL: http://www.fbi.gov

Primary Contact: Robert Mueller, Director

U.S. Department of Homeland Security
Washington, DC 20528 USA

Phone: (202) 282-8000

URL: http://www.dhs.gov

Primary Contact: Michael Chertoff, Secretary of
Homeland Security
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U.S. Department of Justice

950 Pennsylvania Avenue, NW

Washington, DC 20530 USA

Phone: (202) 514-2000

URL: http://www.usdoj.gov

Primary Contact: Alberto R. Gonzales, Attorney
General

GALE ENCYCLOPEDIA OF EVERYDAY LAwW 945



IMMIGRATION

ASYLUM

Sections within this essay:

* Background

* Qualifying for Asylum
- Who Can Stay
- Who Cannot Stay

* The Asylum Process
- Derivative Asylum
- Torture

* Appealing a Rejected Application

e Additional Resources

Background

The concept of asylum is not new; the Old Testa-
ment mentions ‘cities of refuge” and in all likeli-
hood the idea goes back farther than that. Asylum,
as we understand it today, differs somewhat from ref-
uge; the asylum-seeker (or asylee) seeks his or her
status after arriving in what is hoped will be the wel-
coming country. The refugee is given that status be-
fore traveling to the final destination. The basic
premise, however, is the same: People who face per-
secution, torture, or even death in their home coun-
try are sometimes compelled to seek shelter and pro-
tection in another land.

Asylum is a complex issue because people have
many different reasons for leaving their homeland
and not all asylum seekers warrant protection from
another government. A person who leaves a country
in which people are routinely tortured or killed for
their political or religious beliefs may seem at first

blush a prime candidate for asylum. If, however, that
person was one of the torturers and merely wishes
to avoid imprisonment when a new government
takes over, asylum may not be justified. For this and
other reasons, the process of obtaining asylum is a
complicated one involving a series of interviews and
paperwork that to many can seem daunting.

The history of asylum in the United States goes
back to the days when America was still a group of
British colonies. Roman Catholics, Jews, and certain
Protestant sects (such as the Quakers from England
and the Huguenots from France) sailed to America
to seek the freedom to practice their religion without
fear of recrimination. Historically, the United States
has stood stands as a symbol of freedom and has at-
tracted persecuted men and women from other
shores. At times, the influx has been so great that
legal restrictions have had to be imposed. Historical
events, such as World Wars I and II, revolutions in
other countries, and the attacks in New York and
Washington D. C. on September 11, 2001, also play
arole in how, when, and to whom asylum is granted.

Qualifying for Asylum

A person who has been granted asylum by the U.
S. Immigration and Naturalization Service (INS) is
free to remain in the United States. and will not be
returned to his or her home country. That same per-
son entering the United States. as an illegal alien,
with no fear of persecution from another country,
can be removed from the United States. This ex-
plains why some people attempt to seek asylum
when in fact they have no need for this protection.

The U.S. Government is quick to point out that
admission to the United States is a privilege, not a
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right, and INS has developed a series of regulations
and guidelines for handling asylum or potential asy-
lum cases.

Who Can Stay

Anyone who seeks asylum in the United States
must be able to prove that he or she will be subject
to persecution if returned home. That persecution
may be based on race, religion, or political beliefs. In
countries where local tribes or clans vie for power,
a member of one such group may fear persecution
if another group gains political control. Women are
persecuted in a number of countries, particularly if
they oppose their country’s position on such issues
as abortion and birth control. Homosexuals are a
frequent target of persecution, especially in strongly
religious countries. Students are another common
target of persecution, especially if they engage in po-
litical or social activism (either at home or abroad).

Those who wish to emigrate to the United States
solely for economic purposes (in other words, better
job opportunities) must go through normal immigra-
tion procedures, not the asylum process. Trying to
find a better job, while perhaps laudable, is not a rea-
son to fear one’s government.

Who Cannot Stay

A number of people are considered “‘inadmissi-
ble” by the United States. These individuals cannot
enter the country as immigrants, refugees, or asylum
seekers because they failed to meet the require-
ments for admissibility. Among the primary reasons
for inadmissibility are the following:

* Communicable diseases: These include tu-
berculosis, AIDS, and other serious diseases
that can easily be transmitted. The reason is
obvious; someone carrying a serious or
deadly disease can infect others and poten-
tially endanger the health of large numbers
of people. It is possible for someone with a
serious communicable disease to have a
finding of inadmissibility overturned, if he or
she can prove that the disease in question
has been cured. For some incurable diseas-
es, such as AIDS, it is possible to get a waiv-
er.

* Criminal record: Those found to have com-
mitted “aggravated felonies” are generally
denied admission to the United States. Ag-
gravated felonies include serious crimes
such as murder, rape, and drug trafficking;
they also include treason, espionage, and

terrorist activities. Clearly the U.S. Govern-
ment does not want to admit people who
may commit violent crimes or engage in sub-
versive activities. In some cases an asylum
seeker can get a waiver, also known as a
“Withholding of Removal.” Someone ac-
cused of an aggravated felony but whose
sentence ran less than five years and whose
crime has been deemed ‘“not serious” by a
judge may be eligible for this protection.

* Physical and mental disorders: As with
communicable diseases, decisions based on
physical or mental disorders can be over-
turned if the asylum seeker can prove that
the condition has been cured or is under
control. In some cases, as well, waivers may
be granted.

* People likely to become dependent on wel-
fare: The United States does not wish to en-
courage people to seek asylum if they are
unwilling to become productive citizens.
While it is not obligatory for the asylum seek-
er to have a job waiting, it is important that
those seeking asylum are doing so for legiti-
mate reasons, not merely to gain entry into
a country with more benefits for the jobless.

* Terrorists and spies: Anyone who is likely to
engage in subversive activity against the
United States will be denied asylum. There
are no waivers available under these circum-
stances.

Individuals who wish to obtain a waiver of inad-
missibility do not need to disprove the grounds of in-
admissibility; in other words, the premise is that the
asylum seeker will be granted asylum despite a situa-
tion that would normally result in inadmissibility.
Asylum seekers who do wish to disprove their inad-
missibility may do so. For example, those undergo-
ing an INS medical exam may challenge the findings
if INS says there are certain medical conditions that
would prohibit asylum. The key to making a success-
ful appeal is having strong documentation.

The Asylum Process

Individuals who seek asylum in the United States
must meet the definition of “‘refugee” as provided by
the Immigration and Nationality Act: essentially, a
refugee is anyone who is either unwilling or unable
to return to his or her home country because perse-
cution (or well-founded fear of persecution) on the
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basis of race, religion, or social or political beliefs
awaits the individual.

A person can apply for asylum at a port of entry
into the United States (ports of entry include air-
ports, seaports, and border crossings) or any time up
to one year from the date of entry. The standard ap-
plication, known as INS Form I-589, is the first step.
There is no fee for filing this form. After the form is
filled out, it must be sent to a processing center
(which center depends on the place from which it is
mailed.) All questions on the form must be an-
swered, even if the answer is “none” or ‘“‘unknown.”
If even one question is left blank, the entire form will
be deemed incomplete and mailed back to the appli-
cant. Applicants who do not speak English must find
a competent translator to complete the form; INS
does not supply translation services.

Applicants who wish to go to work while waiting
for their application to be approved must wait 150
days from the date the application was accepted by
INS. Accepting work also requires filling out a sepa-
rate Employment Authorization Form.

Once the application has been received and pro-
cessed, the applicant will be called in for an interview
with an asylum officer. Applicants are allowed to
bring legal counsel and witnesses to the interview.
(As with the application, the asylum seeker is respon-
sible for providing a translator if he or she does not
speak English.) Usually the asylum officer will issue
a decision that will be reported to the applicant at a
later date, although officers sometimes announce
their decision at the end of the interview.

Derivative Asylum

Frequently an asylum seeker will have a spouse
and children who are also seeking asylum Anyone
seeking asylum may include a spouse and children
on his or her Form I-589. Individuals who have al-
ready been granted asylum may apply for derivative
asylum for a spouse and all children under the age
of 21. Stepchildren are also eligible if the applicant
and spouse married before the child’s 18th birthday.
Adopted children must have been adopted before
their 16th birthday and the applicant must have been
the legal parent for at least two years. If an applicant
has a child by a woman to whom he is not married,
he can apply for derivative asylum for the child, but
not for the mother unless he was married to her by
the date he was granted asylum. Derivative asylum
must be requested within two years of the appli-
cant’s own grant of asylum.

Torture

One type of “withholding of removal” is offered
in response to the United Nations Convention
Against Torture and Other Cruel, Inhuman, or De-
grading Treatment or Punishment. Under the terms
of this 1999 Convention, a person who can show that
he or she is more likely than not to be tortured if re-
turned home can be granted asylum unless deemed
to be a serious criminal or a potential subversive. Ap-
plicants who wish to be considered for this status are
advised to check the box on the first page of Form
I-589; an INS Immigration Judge will make the deci-
sion based on the evidence submitted.

Although Article 3 of the Convention Against Tor-
ture prohibits the United States from returning an
asylum seeker to a country in which torture is likely,
it does not prevent the United States from sending
the applicant to a third country where there is no
danger of torture.

Appealing a Rejected Application

The asylum officer may decide to refer an applica-
tion to an Immigration Judge for a final decision. If
the judge denies the application, the asylum secker
will get a letter explaining how to appeal. The appeal
is sent to the Board of Immigration Appeals (it must
be received within 33 days of receiving the denial no-
tice), where a final decision will be made.

A derivative asylum application that is denied can-
not be appealed, but the person who made the appli-
cation may submit a motion to reopen or reconsider
the case. A motion to reopen must be accompanied
by new documentation that could change the deci-
sion. A motion to reconsider, however, needs to
show that the denial was based on incorrect applica-
tion of the law or of INS policy.

Asylum law and the procedures are complex, in-
volved in seeking and getting protection are complex
and the process of seeking asylum can leave people
confused at a particularly vulnerable time. INS pro-
vides comprehensive information on its web site,
http://www.ins.usdoj.gov. There are INS district of-
fices throughout the country, and they are usually
able to offer information about not—for—profit
groups that help immigrants and asylum seekers
through the process. The United Nations High Com-
missioner for Refugees, whose Washington D. C.
phone number is (202) 296-5191, can also provide
advice. Those who can afford legal counsel would do
well to seek the advice and assistance of an experi-
enced immigration lawyer.
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Additional Resources

Emigrating to the USA: A Complete Guide to Immigration,
Temporary Visas, and Employment. Beshara, Edward
C., and Richard & Karla Paroutard, Hippocrene Books,
1994.

The Immigration and Naturalization Service Dixon, Ed-
ward H., and Mark A. Galan, Chelsea House, 1990.

Immigration Made Simple: An Easy-to-Read Guide to the
U. S. Immigration Process. Brooks Kimmel, Barbara,
and Alan M. Lubiner, Next Decade, 2000.

Meeting the Challenge through Innovation. U. S. Depart-
ment of Justice, Immigration and Naturalization Ser-
vice, 1996.

Refugee Law and Policy: International and U. S. Re-
sponses. Nanda, Ved P., editor, Greenwood Press, 1989.

Refugee Rights and Realities: Evolving International Con-
cepts and Regimes Nicholson, Frances, and Patrick
Twomey, editors, Cambridge University Press, 1999.

Organizations

United States Association for the United
Nations High Commissioner for Refugees
(UNHCR)

1775 K Street, NW, Suite 290

Washington, DC 20006 USA

Phone: (202) 296-1115

Fax: (202) 296-1081

URL: http://www.usaforunhcr.org

Primary Contact: Jeffrey Meer, Executive Director

United States Department of Justice

Immigration and Naturalization Service
(INS)

425 1T Street, NW

Washington, DC 20536 USA

Phone: (202) 514-2648

Phone: (800) 375-5283

Fax: (202) 514-1776

URL: http://www.ins.usdoj.gov

Primary Contact: James W. Ziglar, Commissioner
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Background

Deportation, according to the U.S. Immigra-
tion and Naturalization Service, is “the formal re-
moval of an alien from the United States when the
alien has been found removable for violating immi-
gration laws.” Throughout the history of the United
States individuals have been deported for such rea-
sons as committing subversive acts against the gov-
ernment, fraudulently obtaining legal residency, and
having a criminal record. In the last two decades of
the twentieth century, for example, a number of im-
migrants to the United States were deported when
it was determined that they had been prison guards
in Nazi concentration camps during the 1930s and
1940s. Sometimes these individuals had been living
quietly in the United States for nearly half a century.

Until nearly the end of the twentieth century, de-
portation was considered separate from exclusion,

the act of denying an alien entry into the United
States With the passage of the Illegal Immigration Re-
form and Immigrant Responsibility Act in 1996, de-
portation and exclusion procedures were consolidat-
ed, effective April 1, 1997.

History of Deportation in the United
States

The first deportation law in the United States was
the Alien Act of 1798. Under this law, the president
could deport any alien who was deemed dangerous.
(A Naturalization Act was also passed that raised from
five to 14 years the length of time an immigrant had
to reside in the United States before being eligible
for naturalization.) These measures were the result
of growing hostility between the United States and
France; with the accession to power of Napoleon Bo-
naparte, tensions eased dramatically, and no one was
ever deported under the Alien Act.

Toward the end of the nineteenth century the
Chinese Exclusion Act was passed to limit the num-
ber of Chinese immigrants into the United States, but
it was not a deportation law. During the first decades
of the twentieth century, however, a number of po-
tentially subversive aliens were deported, particular-
ly in light of the proliferation of anarchists and the
spread of socialism. Events such as World War I and
the 1918 Bolshevik revolution in Russia helped
shape opinions in the United States, and immigra-
tion was viewed less and less favorably.

In the 1920s the issue was not so much deporting
aliens as keeping them out; quota systems limited
the number of immigrants to the United States. After
World War II, the Cold War and a growing fear of
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Communist infiltration into the U.S. government re-
sulted in more deportations for several years.

In the 1980s and 1990s an increasing number of
illegal immigrants from South and Central America,
Haiti, and Cuba tried to enter the United States. Most
deportation cases today, in fact, are illegal immigra-
tion cases.

The Deportation Process

In general, a person who is a lawful permanent
resident (LPR) need not fear deportation, unless it
can be proven that he or she entered the United
States fraudulently or committed a serious crime (ex-
Nazi prison guards, for example). One of the more
familiar ways for ordinary people to remain in the
United States by fraud is to marry a U.S. citizen.
When someone who is about to be sent back to his
or her country (because a visa has expired, for exam-
ple) suddenly gets married, INS requires that both
spouses be questioned. The typical movie depiction
of this is of a desperate alien who loves the U.S. and
is able to stay after finding a kindhearted and selfless
person who agrees to a fake marriage. In real life
these marriages are not always based on such altruis-
tic motives.

The first step in deporting an alien is to issue an
“Order to Show Cause.” This document establishes
the government’s reasons for deporting the person
in question. The alien is usually detained, although
he or she can be released by posting bond. The alien
is then scheduled to attend a hearing before an im-
migration judge. The government is represented at
these hearings by an attorney; the alien can also have
legal representation, but it must be “at no expense
to the government.” In many jurisdictions, there are
lawyers and legal agencies who will work for the alien
for reduced fees or pro bono.

The judge hears the evidence on both sides and
makes a ruling, which can be appealed by both sides
to the Board of Immigration Appeals (BIA). Once BIA
makes this ruling, the losing side can appeal through
federal courts, although the likelihood of an alien ap-
pealing would depend on his or her financial re-
sources.

Voluntary Departure

Some aliens fear that deportation will forever ruin
their chances of returning to the United States. A less
punitive measure that serves the same effect (getting
the alien out of the country) is “voluntary depar-

ture.” This is usually the final step before deporta-
tion hearings, and it allows the alien to leave with
somewhat less of a stigma. Voluntary departure can-
didates must possess good moral character and must
be capable of paying their own transportation costs
(including air and ship travel).

Inadmissible Aliens

Some potential immigrants are barred from enter-
ing the United States. Inadmissible aliens cannot
enter the country as immigrants, refugees, or asylum
seekers because they fail to meet the necessary re-
quirements. Reasons for inadmissibility include:

* Communicable diseases. Carriers of diseas-
es such as tuberculosis, AIDS, typhoid fever,
and other serious ailments that can easily be
transmitted are not allowed to emigrate. The
reason is obvious: Someone carrying a seri-
ous or deadly disease can infect others and
create a severe health crisis. (It is possible
for someone with a serious communicable
disease to have a finding of inadmissibility
overturned, but only if he or she can prove
that the disease in question has been cured.
For some incurable diseases, such as AIDS,
a waiver may be granted.)

* Criminal record. Anyone who has commit-
ted crimes classified as ‘“aggravated felo-
nies” are generally denied admission to the
United States. Aggravated felonies include
serious crimes such as murder, rape, and
drug trafficking. Other aggravated felonies
are treason, espionage, and terrorist activi-
ties. (In certain cases, some ex-convicts who
seek asylum can get a waiver, but they have
to be able to prove to a judge that their
crime was not serious or that the charges
had been trumped up by their govern-
ment.).

* Physical and mental disorders. Certain con-
ditions bar aliens from immigrating to the
United States, although aliens can try to
prove that the condition in question has
been cured or is under control.

* Terrvorist and or espionage threat. In addi-
tion to those who have been convicted of ag-
gravated felonies, anyone deemed likely to
engage in subversive activity against the
United States will be denied entry.

As covered under the Illegal Immigration Reform
and Immigrant Responsibility Act, inadmissible aliens
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can be deported through the procedure known as
expedited removal. Aliens who possess no entry
documents or whose documents are either fraudu-
lently obtained or counterfeit are subject to expe-
dited removal. So are aliens who have entered (or at-
tempted to enter) the United States without having
first been admitted by an immigration officer at a
standard port of entry. Aliens have the right to make
claim to legal status in the United States, or they can
ask for asylum. While the INS can allow an alien to
appear before an immigration judge, there is no obli-
gation to do so, and the alien may simply be ordered
removed.

Ways to Avoid Deportation

Deportation is a complex issue that many immi-
grants cannot understand, especially if they are ex-
pected to gain all the necessary knowledge through
a relatively small window of opportunity. Finding an
immigration lawyer or service is probably the best
step anyone facing deportation can take. In larger cit-
ies with significant immigration populations, there
may be organizations in place to help immigrants.
Contacting local bar associations may be a useful first
step in finding lawyers who specialize in immigration
law, including those who charge reduced fees or no
fees at all.

Waivers, Cancellation, and Suspension
Among the ways to avoid deportation are the fol-
lowing:

e Waivers. In certain cases, immigrants can
apply for waivers from deportation if they
can prove that deporting them would pose
an undue hardship (the government uses
the phrase “extreme hardship™) to his or
her spouse, children, or parents. (This as-
sumes that these relatives are either U.S. citi-
zens or LPRs). The granting of a waiver de-
pends on the reason for deportation, and
immigration officials have considerable lee-
way in making a decision.

* Cancellation of Removal. If someone who
is already an LPR is targeted for deportation,
he or she can apply for a cancellation of re-
moval from the United States. The individual
must have been a resident of the United
States for at least seven years and an LPR for
at least five and cannot have committed any
serious crimes (called “aggravated felonies”
by the government). It is helpful if the per-

son has family ties to the United States, has
a good employment history or owns a busi-
ness, has engaged in community service, has
served in the U.S. Armed Forces, and has no
criminal record (or has been rehabilitated if
a criminal record exists). In short, if the per-
son displays ‘“‘good moral character,” it
weighs in his or her favor. Non-permanent
residents can also apply for cancellation of
removal, but they must have been in the
United States for a minimum of 10 years.
(This is done in part to prevent illegal aliens
from marrying American citizens simply to
stay in the United States.)

* Suspension of Deportation.This is another
means by which an illegal alien can apply not
only to remain in the United States but also
obtain LPR status. Again, family ties, good
moral character, and the threat of hardship
are key factors. (The United States only is-
sues 4,000 cancellation of removal and sus-
pension of deportation grants per year.).

If an alien is allowed to stay in the United States
on any of these grounds, the deportation order will
be canceled and the case will be closed.

Asylum Seekers

Asylum seekers often have a bit more leeway, de-
pending on where they are coming from and wheth-
er a significant danger of imprisonment, torture, or
execution awaits them if they are returned to their
home country. Asylum seekers who wish to obtain
a waiver of inadmissibility do not need to disprove
the grounds of inadmissibility, but they do have to
prove that their particular situation warrants a waiv-
er.

Anyone who seeks asylum in the United States
must be able to prove that he or she will be subject
to persecution if returned home. That persecution
may be based on race, religion, gender, sexual orien-
tation, or political beliefs. Sometimes, an alien in
danger of being deported will make a claim of “‘credi-
ble fear of persecution” in his or her native country.
INS is required to make information about this op-
tion available to those who may be able to avail them-
selves of it. An INS asylum officer determines wheth-
er each such case warrants further action.

If it does, the claimant will appear before an immi-
gration judge to make a case during a full hearing.
It should be understood that a credible fear of perse-
cution ruling is not the same as being granted asy-
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lum. The credible fear ruling is merely the first step
in the process; it may or may not result in a granting
of asylum.

In addition, an alien seeking asylum may be grant-
ed a “withholding of deportation” instead. This is
similar to asylum, except that it does not allow the
alien to apply for permanent resident in the United
States, and it only prohibits deportation to the coun-
try in question.

The Changing Role of INS

Particularly since the 1990s, INS has come under
increasing attacks from a number of fronts. Civil lib-
erties and human rights organizations have
charged that such measures as the Illegal Immigra-
tion Reform and Immigrant Responsibility Act have
been used not to streamline the organization, as INS
claims. Rather, they say, such laws have allowed INS
to exercise its authority to deny due process to inno-
cent aliens. A number of articles have appeared that
explore the plight of an immigrant who had led a
productive life while in the United States, only to be
detained and threatened with deportation on ac-
count of a minor infraction committed many years
earlier. While it would be unfair to characterize the
entire INS by cases such as these, it is fair to say that
efforts to streamline the agency fell short of expecta-
tions.

Charges of INS inefficiency have been exacerbated
by the growing sense of unrest and anti-American
sentiment throughout the world. The destruction of
the World Trade Center and the attack on the Penta-
gon in September 2001 drove home the point to
Americans of all political persuasions that immigra-
tion issues demand better scrutiny. Among other
concerns, many Americans worried that INS had
been unable to keep the hijackers out of the country;
the primary fear was that more such criminals could
be living in the United States without the knowledge
of INS.

A push to reorganize the functions of INS to make
the agency run better resulted in Congressional ac-
tion in the spring of 2002, when the House of Repre-
sentatives voted to authorize significant changes to
the agency. (Those seeking updated information on
current progress at INS can obtain comprehensive

information from the agency’s websitehttp:/
www.ins.usdoj.gov.) A streamlined organization will
be better equipped to handle the huge number of il-
legal immigration, exclusion, and deportation hear-
ings that will continue as long as the United States
is seen as a country in which opportunities are so
much more abundant than in other parts of the
world.

Additional Resources

Deportation Officer’s Handbook U.S. Department of Jus-
tice, Immigration and Naturalization Service, 1986.

Historical Guide to the U.S. Governments GeorgeT. Kuri-
an, ed., Oxford University Press, 1998.

The Immigration and Naturalization Service Dixon, Ed-
ward H., and Mark A. Galan, Chelsea House, 1990.

Immigration Made Simple: An Easy-to-Read Guide to the
U.S. Immigration Process Kimmel, Barbara Brooks, and
Alan M. Lubiner, Next Decade, 2000.

Meeting the Challenge through Innovation U.S. Depart-
ment of Justice, Immigration and Naturalization Ser-
vice, 1996.

Refugee Rights and Realities: Evolving International Con-
cepts and Regimes Nicholson, Frances, and Patrick
Twomey, editors, Cambridge University Press, 1999.

Organizations

United States Association for the United
Nations High Commissioner for Refugees
(UNHCR)

1775 K Street, NW, Suite 290

Washington, DC 20006 USA

Phone: (202) 296-1115

Fax: (202) 296-1081

URL: http://www.usaforunhcr.org

Primary Contact: Jeffrey Meer, Executive Director

United States Department of Justice,
Immigration and Naturalization Service
(NS)

425 1 Street, NW

Washington, DC 20536 USA

Phone: (800) 375-5283

Fax: (202) 514-1776

URL: http://www.ins.usdoj.gov

Primary Contact: James W. Ziglar, Commissioner
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Background

One of the more intriguing concepts in immigra-
tion law is dual citizenship or dual nationality. In
its simplest form, dual nationality means allegiance
to more than one country. Although some countries
place strict controls on who is and who is not consid-
ered a citizen, a surprising number (including the
United States) have no actual restrictions on dual na-
tionality. It is not unheard of for individuals to claim
citizenship in as many as five countries, although this
is hardly common.

Why would a person need or want to be a citizen
of more than one country? In some cases it may be
simply a matter of cultural attachment. Some individ-
uals who live in one country but were raised in an-
other may see dual citizenship as a way of connecting

with their heritage. For others, dual citizenship may
be a matter of convenience: holding more than one
passport can make travel easier when a country
places restrictions on visitors from certain countries.
Still others, having more unsavory motives, see dual
citizenship as a way to evade the law; fugitives from
one country with passports from another could theo-
retically travel on their “‘safe” passports.

The truth is that most people do not even know
that dual nationality exists, and of those who do,
their knowledge is limited. A visit to the Internet can
yield all manner of incorrect information about dual
nationality and why it is either a dream come true or
a terrible nightmare. What people need to know
about dual nationality, first and foremost, is that only
information that comes directly from government
sources can be considered accurate. That said, it is
important to remember that regulations and restric-
tions can change and that each nation’s government
has the right to set its own requirements for citizen-
ship.

What Is A Dual National?

Many people are under the impression that most
governments do not allow their citizens to be nation-
als of more than one country. Some countries, such
as Germany and Japan, have strict requirements, es-
pecially regarding naturalization. But for the most
part, while no country actually encourages dual citi-
zenship, many tolerate it. Israel provides Jews
around the world with the ‘“right of return,” which
means that they can come to Israel and assume Israe-
li citizenship without going through a naturalization
process. In Australia, naturalized citizens may main-
tain the nationality of their native country, which
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gives them dual citizenship. Native-born Australians,
however, cannot become dual citizens of another
country without giving up their Australian citizen-
ship. (There is a strong lobbying effort going on in
Australia to rescind this law.)

The United States does not prohibit dual national-
ity. The State Department recognizes that U. S. citi-
zens can acquire the citizenship of another country
through marriage, for instance, or that naturalized U.
S. citizens may not automatically lose their native
country’s citizenship. In fact, a U. S. citizen does not
automatically relinquish his or her citizenship by ac-
quiring another. Losing one’s U. S. citizenship re-
quires a formal renunciation and proof that the indi-
vidual is making that decision freely and voluntarily.

Pros and Cons

Along with the legal aspects of dual citizenship are
the practical ones; there are also ethical consider-
ations. Should people be allowed to claim more than
one nationality? If not, why not? There are legitimate
arguments on both sides.

People who favor the existence of dual citizenship
explain that it can be useful to people traveling
through countries in which one nationality is more
welcome than another. The rise around the world in
anti-American sentiment has a number of people
genuinely concerned that an American passport
could actually endanger the life of its holder. On a
less ominous note, having a second nationality may
make it easier for people to work abroad. Someone
with dual citizenship in the United States and any Eu-
ropean Union country, for example, could work in
any European Union nation without having to secure
permits.

For some, the issue is as simple as money. Belize,
a small Caribbean nation known mostly for its beach-
es, initiated an Economic Citizenship Program that
grants Belizean citizenship to anyone willing to pay
the equivalent of $50,000. This ‘‘purchase” of nation-
ality (which does not require renunciation of a for-
mer nationality) allows the new Belizean to reap the
benefits of a lenient tax law structure that does not
collect taxes on capital gains, estates, or money
earned overseas.

Those who oppose the concept of dual citizen-
ship say that it is antithetical to the ideal of loyalty to
one’s homeland. Citizenship is a privilege, they
argue. In many countries, it is a privilege for which
people fought and gave their lives. If citizenship re-
quirements are eased too much, opponents of dual

nationality say, eventually the concept of citizenship
will have little or no meaning. Citizenship connotes
a powerful emotional bond for many that should not
be taken lightly. Those who may not feel this way
may instead recognize the more pressing concern
that becoming a dual national could mean having to
serve in a foreign country’s armed services or pay
taxes to its government.

Dual nationals need to remember that they are
subject to the laws of both countries. That may in-
clude some benefits, but it also may include tax and
military responsibilities. This does not mean that a
dual national living in the United States will be re-
quired to travel to the other country in which he
holds citizenship to serve in the army there. If, how-
ever, he visits that country, the government may
have the legal right to compel him to serve out his
military obligation if there is one.

Significant Court Cases

A number of cases, some of which reached the Su-
preme Court of the United States, have helped frame
immigration law regarding dual nationals. Here are
some of the most noteworthy.

Perkins v. Elg (1939)

This case involved Marie Elizabeth Elg, who was
born in the United States in 1907 to Swedish parents
and raised in Sweden. When she turned 21 she ac-
quired a U.S. passport and returned to live in the
United States. Later, the U. S. government tried to
deport her, claiming that under Swedish law she had
become a Swedish citizen when she and her parents
returned to Sweden. The U. S. Supreme Court ruled
unanimously that Elg was in fact a U. S. citizen be-
cause her parents’ action did not take away her right
to reclaim U. S. citizenship when she reached her
majority. While this is not technically a dual citizen-
ship case (since Elg did not try to maintain her Swed-
ish citizenship), it nonetheless was important for
those who did not wish to lose their right to U. S. citi-
zenship through no fault of their own.

Kawakita v. United States (1952)

Tomoya Kawakita, born in the United States to
Japanese parents, was in Japan when World War II
broke out. During the war he supported the Japa-
nese cause. He went to work in a factory where he
supervised and also abused American prisoners of
war who were forced to work there. After the war he
returned to the United States on a U. S. passport,
whereupon he was arrested for treason, convicted,
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and sentenced to death. Kawakita appealed the sen-
tence, arguing that he had registered as a Japanese
national during the war and therefore was not a trai-
tor. The Supreme Court ruled that Kawakita had nei-
ther acquired Japanese citizenship nor renounced U.
S. citizenship, since he was already a dual national.
Kawakita lost the appeal but instead of execution he
was stripped of his U. S. citizenship and deported to

Japan.

Afroyim v. Rusk (1967)

Beys Afroyim immigrated from Poland to the Unit-
ed States in 1912 and became a naturalized citizen
some years later. He became fairly well known in art
circles as a modernist painter in the 1930s and 1940s.
In 1950 he emigrated to Israel, and ten years later he
tried to renew his U. S. passport. The State Depart-
ment refused, explaining that Afroyim had voted in
an Israeli election in 1951 and had thus given up his
citizenship in the United States.

Afroyim sued the State Department, and the case
reached the U.S. Supreme Court, which ruled in his
favor in a 5-to-4 vote. Interestingly, the Court in-
voked the Fourteenth Amendment to the U.S. Con-
stitution. Although intended to guarantee citizenship
rights to freed slaves, the Court held that in effect it
protected all American citizens from losing their citi-
zenship without proof of intent to do so. True, Afroy-
im had voted in an Israeli election. But this was not
a formal renunciation of his U. S. citizenship.

Renouncing Citizenship

United States

The U. S. Immigration and Nationality Act (INA)
stipulates that anyone wishing to renounce U. S. citi-
zenship must do more than merely claim allegiance
to another government. Americans who face prose-
cution in the United States or who owe back taxes,
for example, cannot merely become naturalized citi-
zens of a country that does not have an extradition
agreement with the United States. Under the terms
of INA, anyone who wishes to renounce U. S. citizen-
ship must appear in person before a U. S. consular
or diplomatic official and sign an oath of renuncia-
tion. This must be done in a foreign country (usually
it can be done at a local U. S. Embassy or consulate);
the renunciation cannot be executed in the United
States proper. Failure to follow these conditions will
render the renunciation useless for all practical pur-
poses. Moreover, those who renounce their U. S. citi-
zenship are still liable for any tax obligations they

have incurred and may still be liable for military ser-
vice. If they have committed a crime in the United
States, they can still be prosecuted.

Otber Countries

Each country has its own policies regarding dual
citizenship and renunciation of nationality. Although
the oath of allegiance that new U. S. citizens take
states that they are renouncing all other govern-
ments, often that has as much weight in their home
country as a similar oath taken by an American would
have in the eyes of the U. S. government. Just as
those wishing to renounce U. S. citizenship must fol-
low specific steps, so must those who are giving up
another nationality.

In the case of those who have citizenship ties to
another country through means other than birth or
naturalization, it is a good idea to check with that
country. If a country recognizes as a citizen anyone
who had one parent who was a citizen, it is possible
that a lifelong American could inadvertently possess
dual citizenship. This fact does not suggest that
countries are lying in wait for innocent tourists who,
on a visit to their ancestral home, find out that they
must serve three years in the military before they can
leave. But depending on the stability of the govern-
ment in question, it may be a good idea to speak to
someone in the consular offices in the United States
to make sure there will be no unforeseen problems.
If, for example, a particular country recognizes a dual
national solely as one of its citizens and that person
is charged with a crime while in that country, U.S. cit-
izenship will be of little if any value.

Staying Informed

Problems can be avoided by taking common-
sense precautions before traveling. If people who be-
lieve they may be dual nationals and do not wish to
be, they will need to find out from the government
whose citizenship they do not desire exactly what
they need to do to renounce that citizenship. If they
have questions about whether a particular country is
safe for travel, the State Department posts travel
warnings and consular information sheets at http://
www.travel.state.gov/travel warnings.html.  Clearly
issues like this are unlikely to come up between
countries that have good relations. But if there is any
question, it is best to be armed with more informa-
tion rather than not enough.

Additional Resources

“As Rules Ease, More Citizens Choose to Fly Two Flags.”
Cortese, Amy, The New York Times,, July 15, 2001.
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The Congressional Politics of Immigration Reform. Gim-
pel, James G., and James R. Edwards, Jr. Allyn and
Bacon, 1999.

Organizations

U. S. Department of State, Bureau of
Consular Affairs

2201 C Street NW

Washington, DC 20520 USA

Phone: (202) 647-4000

Fax: (202) 647-5225 (Overseas Citizens Services)
URL: http://travel.state.gov

Primary Contact: Mary A. Ryan, Assistant Secretary
for Consular Affairs
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Background

For many immigrants, the United States has
seemed like a land of bountiful wealth. Traditionally,
it has been generous with that wealth, at least in re-
spect to legal immigrants. The Supreme Court has
ruled repeatedly that resident aliens are entitled to
the same constitutional protections as normal citi-
zens. Resident aliens have been entitled in the past
to participate in federal welfare programs on an
equal basis with U.S. citizens.

But in 1996, with the passage of the Personal Re-
sponsibility and Work Opportunity Reconciliation

Act (PRWORA), also known as the welfare reform bill,
conditions changed dramatically for legal immi-
grants. As of 2002, legal immigrants face a patchwork
of laws in the various states that may or may not give
them the right to benefit from various public assis-
tance programs.

By contrast, illegal immigrants are banned from
any sort of public assistance under PRWORA, includ-
ing the very limited services that some states may
have chosen to provide them before the act was
passed. States giving out public benefits must now
verify that immigrants are legal before they receive
such benefits. In addition, state and local govern-
ments may not restrict their employees from report-
ing any immigrants to the Immigration and Natu-
ralization Service, providing a further disincentive to
illegal immigrants in trying to receive benefits. But
for legal immigrants, trying to sort out the maze of
public benefit regulations has become much more
difficult since welfare reform.

Pre-1996

The first social welfare programs, such as Social
Security, made no distinctions at all between citizens
and resident aliens. Legal aliens were allowed to par-
ticipate in that program, and other programs such as
Medicare, Medicaid and Aid to Dependant Chil-
dren on an equal basis with U.S. citizens.

As immigrants began to arrive in this country dur-
ing the 1980s and 1990s at levels unseen since the
turn of the century, however, concern began to focus
on how the new arrivals were straining the net of so-
cial welfare programs. In 1994, California passed
Proposition 187, which eliminated all public assis-
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tance for illegal immigrants and banned the children
of illegal immigrants from public schools in the state,
requiring that such children be reported. It also re-
quired state facilities to refuse health care treatment
for illegal immigrants. Passage of this law was consid-
ered a sign of the public’s increasing intolerance of
the effects of immigration.

Welfare Reform and Its Impact

In 1996, after much debate, Congress passed the
PRWORA. An important result of this law was that
states were no longer required to provide most
forms of public benefits to legal immigrants. Subse-
quent legislation softened some of the laws concern-
ing treatment of legal immigrants in areas such as
Supplemental Security Income (SSI) benefits and
food stamps. But the ability of legal immigrants to re-
ceive public assistance has clearly changed after pas-
sage of the PRWORA

Previous to the PRWORA, the federal government
set most of the eligibility requirements for federal
welfare programs. The PRWORA allowed states to set
the requirements for many of these programs. This
was particularly true for immigrants. States were al-
lowed to decide whether immigrants could partici-
pate in programs such as Medicaid and the newly
formed Temporary Assistance For Needy Families,
which replaced the Aid to Families with Dependant
Children.

As a result of the PRWORA, different states treat
immigrants in different ways. Some states are gener-
ous with the benefits they provide to immigrants;
others are not. What legal immigrants can receive de-
pends on where they reside.

Benefits For Legal Immigrants

Under the PRWORA, legal immigrants are treated
differently than illegal immigrants and also different-
ly than citizens. The restrictions on the benefit rights
for legal immigrants have proven to be the most con-
troversial aspects of the PRWORA, and several provi-
sions have been reworked since it was passed in
1996. But the PRWORA still places restrictions on
legal immigrants’ access to the same benefits as nor-
mal citizens.

Although the PRWORA cuts off legal immigrants
from access to means tested programs involving fed-
eral funds, states are still allowed to set up their own

programs using their own funds to cover immigrants
who were cut off by the PRWORA. Many states have
decided to do just that, so what kind of benefits im-
migrants are actually eligible for is determined by
what state they reside in.

Temporary Assistance for Needy Families

Among the changes wrought by the PRWORA was
the replacement of the Aid to Families with Depen-
dant Children (AFDC) program with Temporary As-
sistance for Needy Families (TANF). One of the chief
effects of this change for immigrants was to put the
states in charge of administering the program. Re-
garding immigrants who arrived before the PRWORA
became law—August 22, 1996—states have the op-
tions of allowing them to continue to collect bene-
fits.

Immigrants who arrived after August 22, 1996 are
banned from receiving any sort of TANF benefits for
five years after arrival. After five years, states have the
option to bar immigrants from receiving benefits
until citizenship. The bar not only applies to grants
under TANF but also to any means-tested benefit or
service provided with TANF funds, including job
training and work support.

ARY 4

For SSI, immigrants who resided in the United
States as of August 22, 1996 are still eligible for bene-
fits, either if they are already receiving them or if they
become disabled. Immigrants residing in the United
States as of August 22, 1996 who turn 65 but are not
disabled are not eligible for benefits. Originally, the
PRWORA cut off SSI benefits for all legal immigrants,
but they were restored for the above categories by
the 1998 budget reconciliation law.

As with TANF, immigrants who arrive in the Unit-
ed States after August 22, 1996 are barred from all SST
benefits for a term of five years. After the five-year
bar, immigrants may qualify for SSI.

Food Stamps

Legal immigrants lost their eligibility for food
stamps under the PRWORA. Unlike with SSI, eligibili-
ty for food stamps has not been restored across the
board. In 1998, eligibility for food stamps was re-
stored for children of immigrants, for disabled immi-
grants, and for immigrants over 65 years of age. All
other immigrants, including those who entered be-
fore August 22, 1996, must be credited with 40 quar-
ters (10 years) worth of work or become U.S. citizens
before they can qualify again for food stamps.
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Medicaid

Access to Medicaid is controlled by the same rules
that govern the TANF program. For immigrants in
the United States before August 22, 1996, states may
determine if they are eligible for the program. Immi-
grants who arrived after that date are barred for a
term of five years, after which states may again de-
cide on including immigrants in the Medicaid pro-
gram. Immigrants are automatically eligible for Med-
icaid again once they become citizens or have
worked for 40 quarters.

Exceptions

There are exceptions for these restrictions on im-
migrant’s qualifications for means-tested benefits.
Perhaps the most important is for refugees and asy-
lum seekers, who remain eligible during their first
five years in the United States for TANF benefits, after
which states may continue benefits or limit their eli-
gibility and for their first seven years for food stamps
and SSI benefits.

Other exceptions to the bar on means-tested ben-
efits for immigrants include immigrants who have
worked in the United States for 40 quarters or more,
veterans and those on active duty, persons with de-
portation/removal withheld, Cuban-Haitian entrants,
Amerasians, Hmong and highland Lao tribe mem-
bers and certain Native Americans born in Canada or
Mexico who are entitled by treaty to live in the Unit-
ed States.

In addition, many programs are exempt from the
general five-year bar for means tested government
assistance. This includes emergency medical assis-
tance; emergency disaster relief; national school
lunch benefits; child nutrition act benefits; public
health assistance for immunizations, testing and
treatment of symptoms of communicable diseases;
foster care and adoption assistance; programs spec-
ified by the attorney general; higher education;
means-tested programs under the Elementary and
Secondary Education Act; Head Start, and the Job
Training Partnership Act.

Sponsor Deeming

Immigrants who come to the United States under
the auspices of sponsors—whether a family member
or any other person who signs a legally enforceable
affidavit of support—are subject to “sponsor deem-
ing.” Sponsor deeming refers to taking into account
the income and resources of the sponsor in deter-
mining the immigrant’s eligibility for government
benefit programs.

The 1996 immigration law requires new family-
related immigrants to produce affidavits of support
from their sponsors, and these affidavits are legally
enforceable. Sponsors are required to have an in-
come of 125 percent of the federal poverty level, un-
less they are active duty personnel, in which case
they must have an income of 100 percent of the fed-
eral poverty level. If an immigrant receives govern-
ment benefits without meeting sponsor deeming re-
quirements, the agency that provided the benefits
may sue the sponsor for reimbursement.

Sponsor deeming now applies to immigrant eligi-
bility for TANF, SSI, Food Stamps and Medicaid. It re-
mains in effect until the immigrant receives citizen-
ship or has been employed for 40 quarters in the
United States.

Public Charge Finding

A public charge is an immigrant who is considered
likely to become primarily dependant on the govern-
ment for subsistence. The Immigration and Natural-
ization Service (INS) designates who is a public
charge. Immigrants who are hoping to become legal
permanent residents are subject to public charge
scrutiny. Immigrants who are already legal perma-
nent residents of the United States may also be sub-
ject to public charge scrutiny but rarely ever are un-
less they leave the country for more than 180
consecutive days.

In general, merely receiving a government bene-
fit, with the sole exception of institutionalization for
long-term care at government expense, is not a factor
in determining whether an immigrant will become a
public charge. Refugees and asylum seekers are not
subject to public charge determination.

A finding by the INS of being a public charge can
result in the denial of permission to enter the United
States or the denial of an attempt to change status
to become a legal permanent resident of the country.
In certain extreme cases, it can result in deporta-
tion, although this is very rare and subject to numer-
ous regulations.

State-by-State Guide to Government
Benefits for Immigrants

The following state-by-state guide for immigrants
lists whether the states provide TANF to immigrants
who arrived before the enactment of PRWORA;
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whether the state funds TANF for immigrants during
five-year bar of PRWORA; whether the state provides
TANF following the five-year bar; whether the state
has an SSI substitute program for immigrants; wheth-
er there is a state funded food program for immi-
grants cut off from food stamps; whether the state
provides Medicaid to immigrants who arrived before
the enactment of PRWORA; and whether the state
provides Medicaid during five-year bar under PR-
WORA.

ALABAMA: No TANF to pre-enactment immi-
grants, no state funded TANF during five-year bar; no
TANF following five-year bar; no SSI substitute pro-
gram for immigrants; no state funded food program
for immigrants; Medicaid to pre-enactment immi-
grants; no state funded Medicaid during five-year
bar.

ALASKA: TANF to pre-enactment immigrants, no
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

ARIZONA: TANF to pre-enactment immigrants, no
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

ARKANSAS: TANF to pre-enactment immigrants,
no state funded TANF during five-year bar; no TANF
following five-year bar; no SSI substitute program for
immigrants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

CALIFORNIA: TANF to pre-enactment immi-
grants, state funded TANF during five-year bar; TANF
following five-year bar; SSI substitute program for
immigrants; state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; state
funded Medicaid during five-year bar.

COLORADO: TANF to pre-enactment immigrants,
no state funded TANF during five-year bar; TANF fol-
lowing five-year bar; no SSI substitute program for
immigrants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

CONNECTICUT: TANF to pre-enactment immi-
grants, state funded TANF during five-year bar; TANF

following five-year bar; no SSI substitute program for
immigrants; state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; state
funded Medicaid during five-year bar.

DELAWARE: TANF to pre-enactment immigrants,
no state funded TANF during five-year bar; TANF fol-
lowing five-year bar; no SSI substitute program for
immigrants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; state
funded Medicaid during five-year bar.

DISTRICT of COLUMBIA: TANF to pre-enactment
immigrants, no state funded TANF during five-year
bar; TANF following five-year bar; no SSI substitute
program for immigrants; no state funded food pro-
gram for immigrants; Medicaid to pre-enactment im-
migrants; no state funded Medicaid during five-year
bar.

FLORIDA: TANF to pre-enactment immigrants, no
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; state funded food program for immigrants;
Medicaid to pre-enactment immigrants; no state
funded Medicaid during five-year bar.

GEORGIA: TANF to pre-enactment immigrants,
state funded TANF during five-year bar; no TANF fol-
lowing five-year bar; no SSI substitute program for
immigrants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

HAWAIL: TANF to pre-enactment immigrants,
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; state
funded Medicaid during five-year bar.

IDAHO: TANF to pre-enactment immigrants, no
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

ILLINOIS: TANF to pre-enactment immigrants, no
state funded TANF during five-year bar; no TANF fol-
lowing five-year bar; SSI substitute program for im-
migrants; state funded food program for immigrants;
Medicaid to pre-enactment immigrants; state funded
Medicaid during five-year bar.

INDIANA: TANF to pre-enactment immigrants, no
state funded TANF during five-year bar; Undecided
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on TANF following five-year bar; no SSI substitute
program for immigrants; no state funded food pro-
gram for immigrants; Medicaid to pre-enactment im-
migrants; no state funded Medicaid during five-year
bar.

IOWA: TANF to pre-enactment immigrants, no
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

KANSAS: TANF to pre-enactment immigrants, no
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

KENTUCKY: TANF to pre-enactment immigrants,
no state funded TANF during five-year bar; TANF fol-
lowing five-year bar; no SSI substitute program for
immigrants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

LOUISIANA: TANF to pre-enactment immigrants,
no state funded TANF during five-year bar; no TANF
following five-year bar; no SSI substitute program for
immigrants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

MAINE: TANF to pre-enactment immigrants, state
funded TANF during five-year bar; TANF following
five-year bar; SSI substitute program for immigrants;
state funded food program for immigrants; Medicaid
to pre-enactment immigrants; state funded Medicaid
during five-year bar.

MARYLAND: TANF to pre-enactment immigrants,
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; state funded food program for immigrants;
Medicaid to pre-enactment immigrants; state funded
Medicaid during five-year bar.

MASSACHUSETTS: TANF to pre-enactment immi-
grants, state funded TANF during five-year bar; Unde-
cided on TANF following five-year bar; no SSI substi-
tute program for immigrants; state funded food
program for immigrants; Medicaid to pre-enactment
immigrants; state funded Medicaid during five-year
bar.

MICHIGAN: TANF to pre-enactment immigrants,
no state funded TANF during five-year bar; TANF fol-
lowing five-year bar; no SSI substitute program for
immigrants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

MINNESOTA: TANF to pre-enactment immi-
grants, state funded TANF during five-year bar; TANF
following five-year bar; no SSI substitute program for
immigrants; state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; state
funded Medicaid during five-year bar.

MISSISSIPPI: TANF to pre-enactment immigrants,
no state funded TANF during five-year bar; no TANF
following five-year bar; no SSI substitute program for
immigrants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

MISSOURI: TANF to pre-enactment immigrants,
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; state funded food program for immigrants;
Medicaid to pre-enactment immigrants; no state
funded Medicaid during five-year bar.

MONTANA: TANF to pre-enactment immigrants,
no state funded TANF during five-year bar; TANF fol-
lowing five-year bar; no SSI substitute program for
immigrants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

NEBRASKA: TANF to pre-enactment immigrants,
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; state funded food program for immigrants;
Medicaid to pre-enactment immigrants; state funded
Medicaid during five-year bar.

NEVADA: TANF to pre-enactment immigrants, no
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

NEW HAMPSHIRE: TANF to pre-enactment immi-
grants, no state funded TANF during five-year bar;
TANF following five-year bar; SSI substitute program
for immigrants; no state funded food program for im-
migrants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.
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NEW JERSEY: TANF to pre-enactment immigrants,
no state funded TANF during five-year bar; TANF fol-
lowing five-year bar; no SSI substitute program for
immigrants; state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

NEW MEXICO TANF to pre-enactment immi-
grants, no state funded TANF during five-year bar;
TANF following five-year bar; no SSI substitute pro-
gram for immigrants; no state funded food program
for immigrants; Medicaid to pre-enactment immi-
grants; no state funded Medicaid during five-year
bar.

NEW YORK: TANF to pre-enactment immigrants,
no state funded TANF during five-year bar; TANF fol-
lowing five-year bar; no SSI substitute program for
immigrants; state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

NORTH CAROLINA: TANF to pre-enactment im-
migrants, no state funded TANF during five-year bar;
TANF following five-year bar; no SSI substitute pro-
gram for immigrants; no state funded food program
for immigrants; Medicaid to pre-enactment immi-
grants; no state funded Medicaid during five-year
bar.

NORTHA DAKOTA: TANF to pre-enactment immi-
grants, no state funded TANF during five-year bar;
TANF following five-year bar; no SSI substitute pro-
gram for immigrants; no state funded food program
for immigrants; Medicaid to pre-enactment immi-
grants; no state funded Medicaid during five-year
bar.

OHIO: TANF to pre-enactment immigrants, no
state funded TANF during five-year bar; no TANF fol-
lowing five-year bar; no SSI substitute program for
immigrants; state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

OKLAHOMA: TANF to pre-enactment immigrants,
no state funded TANF during five-year bar; no TANF
following five-year bar; no SSI substitute program for
immigrants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

OREGON: TANF to pre-enactment immigrants,
state funded TANF during five-year bar; TANF follow-
ing five-year bar; SSI substitute program for immi-
grants; no state funded food program for immi-

grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

PENNSYLVANIA: TANF to pre-enactment immi-
grants, state funded TANF during five-year bar; TANF
following five-year bar; no SSI substitute program for
immigrants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; state
funded Medicaid during five-year bar.

RHODE ISLAND: TANF to pre-enactment immi-
grants, state funded TANF during five-year bar; TANF
following five-year bar; no SSI substitute program for
immigrants; state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; state
funded Medicaid during five-year bar.

SOUTH CAROLINA: TANF to pre-enactment im-
migrants, no state funded TANF during five-year bar;
Undecided on TANF following five-year bar; no SSI
substitute program for immigrants; no state funded
food program for immigrants; Medicaid to pre-
enactment immigrants; no state funded Medicaid
during five-year bar.

SOUTH DAKOTA: no TANF to pre-enactment im-
migrants, no state funded TANF during five-year bar;
no TANF following five-year bar; no SSI substitute
program for immigrants; no state funded food pro-
gram for immigrants; no Medicaid to pre-enactment
immigrants; no state funded Medicaid during five-
year bar.

TENNESSEE: TANF to pre-enactment immigrants,
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

TEXAS: TANF to pre-enactment immigrants, no
state funded TANF during five-year bar; no TANF fol-
lowing five-year bar; no SSI substitute program for
immigrants; state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

UTAH: TANF to pre-enactment immigrants, state
funded TANF during five-year bar; no TANF following
five-year bar; no SSI substitute program for immi-
grants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

VERMONT: TANF to pre-enactment immigrants,
state funded TANF during five-year bar; TANF follow-
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ing five-year bar; no SSI substitute program for immi-
grants; no state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; no
state funded Medicaid during five-year bar.

VIRGINIA; TANF to pre-enactment immigrants, no
state funded TANF during five-year bar; Undecided
on TANF following five-year bar; no SSI substitute
program for immigrants; no state funded food pro-
gram for immigrants; Medicaid to pre-enactment im-
migrants; state funded Medicaid during five-year bar.

WASHINGTON: TANF to pre-enactment immi-
grants, state funded TANF during five-year bar; TANF
following five-year bar; no SSI substitute program for
immigrants; state funded food program for immi-
grants; Medicaid to pre-enactment immigrants; state
funded Medicaid during five-year bar.

WEST VIRGINIA: TANF to pre-enactment immi-
grants, no state funded TANF during five-year bar;
TANF following five-year bar; no SSI substitute pro-
gram for immigrants; no state funded food program
for immigrants; Medicaid to pre-enactment immi-
grants; no state funded Medicaid during five-year
bar.

WISCONSIN: TANF to pre-enactment immigrants,
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; state funded food program for immigrants;
Medicaid to pre-enactment immigrants; no state
funded Medicaid during five-year bar.

WYOMING: TANF to pre-enactment immigrants,
state funded TANF during five-year bar; TANF follow-
ing five-year bar; no SSI substitute program for immi-
grants; no state funded food program for immi-
grants; no Medicaid to pre-enactment immigrants;
no state funded Medicaid during five-year bar.

Additional Resources

“Bridging the Gap Between Rights and Responsibilities:
Policy Changes Affecting Refugees and Immigrants in

the United States Since 1996 Fredriksson, John,
Georgetown Immigration Law Journal, Spring, 2000.

“Immigration and Welfare Reauthorization” Fremstad,
Shawn, Center on Budget and Policy Priorities, 2002.
Available at http://www.cbpp.org/

“The INS Public Charge Guidance: What Does It Mean For
Immigrants Who Need Public Assistance” Fremstad,
Shawn, Center on Budget and Policy Priorities, 2000.
Available at http://www.cbpp.org/, Shawn Fremstad,

“Q&A on Immigrant Benefits” Morse, Ann D., Health Poli-
cy Tracking Service, 1999. Available at http:/
www.stateserv.hpts.org/

“State Snapshots of Public Benefits for Immigrants” Urban
Institute, 1999. Available at http://
newfederalism.urban.org/html/occa24_sup.html

Organizations

Immigration and Naturalization Service
425 1 Street, NW

Washington, DC 20536 USA

Phone: (800) 375-5283

URL: http://www.ins.gov

Primary Contact: James W. Ziglar, Commissioner

National Immigration Law Center

3435 Wilshire Blvd., Suite 2850

Los Angeles, CA 90010 USA

Phone: (213) 639-3900

Fax: (213) 639-3911

E-Mail: info@nilc.org

URL: http://www.nilc.org/

Primary Contact: Susan Drake, Executive Director

U.S. Department of Health and Human
Services

200 Independence Avenue S.W.

Washington, DC 20201 USA

Phone: (877) 696-6775

E-Mail: HHS.Mail@hhs.gov.

URL: http://www.hhs.gov/

Primary Contact: Janet Hale, Chief Information
Officer
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RESIDENCY/GREEN CARDS/
NATURALIZATION

Sections within this essay:

* Background

* Becoming a Lawful Permanent Resident
- Immigration Petition
- Immigrant Visa Number
- Special Situations
- Working in the United States

* Naturalized Citizens
- Requirements for Naturalization
- The Application Process

* Appealing INS Decisions

¢ Immigration Reform
- Passport Technology

¢ Additional Resources

Background

The United States is a nation of immigrants; an-
thropologists believe that even Native Americans
(American Indians) crossed an early land bridge from
Asia into North America. Many people who come to
the United States choose to keep their citizenship,
sometimes as a source of connection to their native
country; sometimes because they see no need to be-
come naturalized citizens. Those who choose this
option can become legal permanent residents
(LPRs), identified by the wallet-sized identification
popularly known as the “green card.”

Many people, especially those who have made
their homes in the United States, want to be able to

enjoy the same benefits as native-born Americans. To
do this, they can become naturalized citizens. A nat-
uralized citizen holds all the rights and privileges af-
forded to any U.S. citizen, including the right to vote,
the right to hold a U.S. passport, and the right to the
protection of the U.S. government while abroad. The
only right a naturalized citizen does not have, to all
intents and purposes, is to become president or vice
president of the United States. Naturalized citizens
can hold Cabinet posts, however; two of the best
known are former Secretaries of State Henry Kiss-
inger and Madeleine Albright. There are a number of
steps involved in applying for temporary residence,
permanent residence, and naturalization.

Becoming a Lawful Permanent Resident

There is much more to obtaining permanent resi-
dency than leaving one’s home country and finding
housing and employment in the United States. Each
year thousands of people apply for LPR status, but
the United States limits the number of immigrants
that it admits. It is not unheard of for an immigrant
to wait several years to receive an immigrant visa
number, which identifies the immigrant as an LPR.

Some people do not need to get LPR status. Stu-
dents or people working on temporary projects can
get temporary visas that allow them to live and work
freely in the United States. Many people who enter
the country on temporary visas choose not to leave
after the visa runs out; people who do this are in vio-
lation of the law and subject to deportation. People
who come from another country and wish to make
the United States their permanent home need to go
through the residency process.

GALE ENCYCLOPEDIA OF EVERYDAY LAW

967



IMMIGRATION—RESIDENCY/GREEN CARDS/NATURALIZATION

Immigration Petition

The first step in obtaining permanent residency is
to have an immigrant petition approved by the U.S.
Immigration and Naturalization Service (INS). This
step is usually taken by a family member or an em-
ployer. In certain cases, such as workers with special
skills who have come from overseas for specific proj-
ects, the immigrant can petition INS directly. Once
the application is approved, INS will contact the per-
son who filed the petition

Immigrant Visa Number

After the immigration petition has been approved
and accepted by INS, the next step is to obtain an im-
migration visa number. The petitions are processed
in chronological order; the date on which the origi-
nal petition was filed is known as the priority date.
Because so many people apply for permanent resi-
dence, the process can take a long time. People can
check with the U.S. State Department to get a gener-
al idea of how long the process will take. The depart-
ment publishes a bulletin that notes the current
month and year of petitions currently being pro-
cessed.

Once individuals are assigned an immigrant visa
number, they must apply to have their status adjust-
ed to permanent resident. If they are outside the
United States when they receive an immigrant visa
number, they can complete the process at the near-
est U.S. Consulate office.

Special Situations

Immigrant visa numbers are actually awarded on
the basis of a preference system. First of all, anyone
who is an immediate relative of a U.S. citizen (parent,
spouse, unmarried child under the age of 21) does
not have to wait for a number; it is granted as soon
as INS approves the petition. All other family mem-
bers are ranked in the following order of highest
preference:

* Unmarried adult children (INS classifies
adults as those 21 and above).

* Spouses of LPRs and their unmarried chil-
dren of any age.

e Married children of U.S. citizens, their
spouses, and their minor children.

* Brothers and sisters of adult U.S. citizens,
their spouses, and their minor children.

For those seeking LPR status based on employ-
ment there is a separate preference system; in order
of highest preference it is as follows:

* Priority workers (people with special skills
and abilities, noted professors and research-
ers, selected multinational executives)

* Professionals who hold advanced degrees or
otherwise have demonstrated exceptional
ability in their career.

* Highly skilled workers and professionals

* Certain special immigrants, including those
in various religious vocations

* Employment Creation Immigrants, or Immi-
grant Investors (people with a specific plan
to come to the United States and establish
a business that will employ at least 10 peo-
ple)

Another special situation applies to those who
qualify for the Diversity Visa program. Every year the
United States sets aside 55,000 visas for immigrants
from countries that are considered under-
represented in terms of immigration volume (typical-
ly a country from which fewer that 50,000 people em-
igrate each year). Anyone who is from one of these
under-represented countries can enter the “Diversi-
ty Lottery.” The application submission instructions
and dates are usually posted by INS in August and the
lottery is usually held in October.

Those who receive LPR status based on their mar-
riage to a U.S. citizen are considered conditional
permanent residents if the marriage is less than two
years old on the day LPR status was granted. This is
to cut down on the number of people who enter into
marriages of convenience simply to remain in the
United States.

Working in the United States

Unless an immigrant has won a very different kind
of lottery, chances are that he or she will need to
work while waiting for an immigration visa number.
These people are able to work in the United States
if they apply for an employment authorization doc-
ument (EAD). The EAD proves that the holder is al-
lowed to work in the United States. EADs can be re-
newed; a person who is waiting for an EAD but has
not received it yet may ask for an interim EAD after
90 days. Generally, INS makes its decision sooner
than that.

In some cases, a person who is not an LPR may not
need an EAD, for example, someone who is autho-
rized to work for a specific employer such as a for-
eign government.

The EAD is a protection for both the employer
and the employee. It is illegal for employers to hire
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non-citizens who do not have either LPR status or an
EAD. As for employees, having an EAD prevents
them from being forced to take a job with someone
who knows they are not authorized to work and ex-
ploits them by paying them below minimum wage,
for example.

Once Lawful Permanent Resident status has been
granted and a green card issued, individuals may
live and work in the United States and travel freely
into and out of the country. If they wish to become
naturalized U.S. citizens, however, they must prove
that they were in the United States consecutively for
a specific period of time. A person who travels to an
overseas family home every three months and
spends three months at a time there cannot apply for
naturalization, even if he or she considers the U.S.
home.

Individuals who are employed outside of the Unit-
ed States as executives, managers, or specialized con-
sultants may qualify for a L-1 intracompany transfer
work visa. If the individual is already in the United
States at the time of application, a change of status
may be possible. There are no quota restrictions for
L-1 work visas.

Naturalized Citizens

Requirements for Naturalization

Only those age 18 or older can apply for natural-
ization. After that, the first requirement for anyone
who wishes to become a naturalized U.S. citizen is
residency. An applicant for naturalization must have
been an LPR for at least five years. At least half of that
time must have been spent continuously in the Unit-
ed States. The applicant cannot have spent more
than one continuous year outside the United States
during his or her permanent residency and must
have lived in the current state or district of residence
for at least three months.

The applicant must be able to read and write basic
English, and, not surprisingly, must be favorably dis-
posed toward the United States. Moreover, he or she
must be deemed to possess ‘“‘good moral character.”
People who fail to meet this requirement include the
following:

* Those who have committed a crime, wheth-
er against an individual, property, or the gov-
ernment

* Those who have a record of substance abuse
(alcohol and other drugs)

* Anyone involved in illegal gambling or pros-
titution

* Anyone who practices polygamy

* Anyone who has violated a court order to
pay alimony or child support

* Anyone who has lied to gain immigrant ben-
efits

* Anyone who has persecuted others (based
on race, religion, national origin, or political
opinion) while a resident of the United
States

* Anyone who has been deported

* Anyone who has spent more that 180 days
in jail

The Application Process

Anyone who meets the above criteria can make
application for citizenship. The first step is filling out
the proper forms and submitting the correct accom-
panying documentation. INS Form N-400 is the stan-
dard naturalization form. Applicants must complete
the form and send it, along with a fingerprint card,
a Biographic Information form (not always required),
and two unsigned photographs to the nearest INS of-
fice. The fee as of 2001 was $260 (not including any
possible charges for the fingerprints).

Once the form has been examined and accepted
by INS, the applicant will be contacted for an ap-
pointment with a naturalization examiner. Upon ar-
riving at the application examination, the applicant
must fill out another form, the Petition for Natural-
ization (for which a processing fee is paid). It is dur-
ing the examination that applicants are asked about
the United States, about why they wish to become
naturalized citizens, and what they feel their respon-
sibilities will be as U.S. citizens. Some of the ques-
tions are quite basic, while others are more involved.
Among the possible questions are the following:

* How many branches are there in the U.S.
government?

* Who was the first president of the United
States?

* How many judges serve on the U.S. Su-
preme Court?

* Into which branches is Congress divided?

* Who is the Congressional representative
from the applicant’s district?

* How many amendments are there to the
U.S. Constitution?
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* Can the applicant summarize one amend-
ment from the Bill of Rights, other than
the First Amendment?

* Can the applicant recite the Pledge of Alle-
giance?

If the application examiner determines that the
applicant is eligible for citizenship, the applicant
must appear before a judge for a final hearing. Ap-
plicants who are denied citizenship may appear at
the hearing and petition the judge, who will then
make a final decision.

If all the conditions for naturalization are met, the
judge will ask the applicant to take the oath of alle-
giance to the United States. Often, a number of peo-
ple take the oath together in the courtroom. Each
new U.S. citizen is given a naturalization certificate;
once naturalization takes place the applicant no lon-
ger needs to carry or renew a green card.

New U.S. citizens need to understand that many
countries do not recognize naturalization as entailing
the loss of citizenship in another country. Some peo-
ple may actually be “dual nationals” whose govern-
ments do not recognize them as Americans. In some
cases, the individual must actually appear at his or
her embassy and renounce citizenship in the native
country.

One little-known type of naturalization is posthu-
mous citizenship. This is an honorary citizenship
given to non-U.S. citizens who died in the service of
the United States (in the armed forces, for example).
This is strictly honorary and does not confer any citi-
zenship rights upon the person so honored.

Appealing INS Decisions

In the wake of the attacks on the World Trade
Center in New York and the Pentagon in Washing-
ton, D.C., on September 11, 2001, immigration offi-
cials have become even more vigilant. A push to reor-
ganize the functions of INS to make the agency run
better resulted in Congressional action in the spring
of 2002, when the House of Representatives voted to
authorize significant changes to the agency. Those
seeking updated information on current progress at
INS can obtain comprehensive information from the
agency’s web site, http://www.ins.usdoj.gov.

INS Executive Office for Immigration Review
(EOIR) includes the Office of the Chief Administra-
tive Judge (whose office oversees some 220 Immigra-

tion Judges across the country), the office of the
Chief Administrative Hearing Officer (responsible for
hearing cases mostly about illegal employment prac-
tices), and the Board of Immigration Appeals (the
highest administrative body dealing with immigra-
tion law). Many appeals of rejected applications can
be handled at one of the 512 regional INS offices
across the country, where an immigration judge can
issue a ruling.

Because immigration issues are so specialized and
complicated, it is a good idea to find either an immi-
gration lawyer (some of whom may offer pro bono
services) or an organization that deals with immigra-
tion issues. The INS website, in addition to providing
updated news, offers a wide variety of explanatory
documents on all aspects and phases of the immigra-
tion process.

Immigration Reform

As of 2005, there was an estimated backlog of 5.5
million persons who had applied for legal immigra-
tion benefits. The 2000 census had previously indi-
cated some 500,000 to 700,000 illegal aliens were set-
tling in the United States each year. Alarmingly, more
immigrants came to the United States illegally from
2000 to 2004 than the number admitted with legal
status, undermining the efficacy of the entire INS.
The cumulative number of illegal immigrants in the
United States is estimated at 11 million.

In a post-9/11 world, the Bush Administration
made immigration reform a priority. One conten-
tious issue has been the 2,000-mile southwest border
of the United States. President Bush proposed a
“guest worker” effort for legalizing the status of ille-
gal Mexican immigrants, comprising half of all U.S. il-
legal aliens. The proposal would grant permanent
residency to persons living in the United States for
five years, who worked 24 months, passed a back-
ground check and medical examination, and demon-
strated proficiency in the English language. The Bush
proposal also required background checks, but
workers would have to apply separately for “green
cards” (residency) with no special consideration.

In 2004, Democratic lawmakers unveiled their
own similar plan. Both plans required employers to
certify that U.S. workers were not available, but one
proposal added a requirement that the U.S. Depart-
ment of Labor first find that employment of foreign
workers would not adversely affect the wages and
working conditions of U.S. workers. The key differ-
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ence between the two plans was that the Democratic
proposal aimed for permanent residency status of il-
legal aliens and encouragement of legal immigration
for their family members; whereas the Bush proposal
for temporary status offered a tax-sheltered account
for workers to set aside monies to return home (al-
though they would get credit for Social Security con-
tributions. In return for such a program, Mexico
would assist in tightening security along the border.

Meanwhile, the House Judiciary Committee
toughened its stance on illegal immigration and was
considering legislation to criminalize illegal status
(currently treated as a violation of civil immigration
law). Increased security measures, including the use
of unmanned aerial vehicles (UAVs) (the drone Pred-
ator B), electronic sensors, night-vision goggles, and
increased manpower. By 2006, Congress had ap-
proved the construction of a high fence along the en-
tire border, intended to control drug cartels, with ad-
ditional benefits in controlling illegal immigration.

Passport Technology

In 2005, the United States began testing biometric
electronic passports (e-passports). The new pass-
ports contain embedded computer chips that hold
the same information that is written in regular pass-
ports, in addition to a unique digital signature de-
signed to protect the data from tampering or unau-
thorized access. Two more features were added to
later issues, including a digital antenna embedded in
the passport cover that will allow remote reading de-
vices to capture the stored chip data. The State De-
partment received several thousand comments that
were overwhelmingly opposed to the new passport,
primarily based on fears that terrorists with remote
readers could identify and target them as U.S. citi-
zens. Additionally, 27 countries resisted the technol-
ogy, citing privacy concerns.

Additional Resources

DAR Manual for Citizenship National Society, Daughters
of the American Revolution, 1998.

Emigrating to the USA: A Complete Guide to Immigration,
Temporary Visas, and Employment Beshara, Edward
C., and Richard & Karla Paroutard, Hippocrene Books,
1994.

The Immigration and Naturalization Service Dixon, Ed-
ward H., and Mark A. Galan, Chelsea House, 1990.

Immigration Made Simple: An Easy-to-Read Guide to the
U.S. Immigration Process Kimmel, Barbara Brooks, and
Alan M. Lubiner, Next Decade, 2000.

Meeting the Challenge through Innovation U.S. Depart-
ment of Justice, Immigration and Naturalization Ser-
vice, 1996.

U.S. Immigration Newsletter. Various 2004-2006 issues.
U.S. Department of Justice, Immigration and Naturaliza-
tion  Service.  Available online at  http:/
www.usimmigrationsupport.org/newsletter/

Refugee Law and Policy: International and U.S. Re-
sponses Ved P. Nanda, editor, Greenwood Press, 1989.

Organizations

United States Association for the United
Nations High Commissioner for Refugees
(UNHCR)

1775 K Street, NW, Suite 290

Washington, DC 20006 USA

Phone: (202) 296-1115

Fax: (202) 296-1081

URL: http://www.usaforunhcr.org

Primary Contact: Jeffrey Meer, Executive Director

United States Department of Justice,
Immigration, and Naturalization Service
(INS)

425 1 Street, NW

Washington, DC 20536 USA

Phone: (800) 375-5283

Fax: (202) 514-1776

URL: http://www.ins.usdoj.gov

Primary Contact: James W. Ziglar, Commissioner
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- Temporary Visitors
- Illegal Immigration Activities
- Asylum and Refugee Status
- Lawful Permanent Residents

¢ Additional Resources

Background

As a result of the terrorist attacks on the U.S. on
September 11, 2001, the Immigration and Naturaliza-
tion Service (INS) ceased to be an agency of the De-
partment of Justice, as it had been for more than six
decades. Along with 21 other federal agencies, INS
was reorganized and brought under the aegis of the
newly-created Department of Homeland Security
(DHS) in 2003.

Immigration laws, both pre- and post-September
11, fall into two distinct categories. One category is
enforcement. Enforcement includes border control
and security, removal of illegal aliens, and investiga-
tion and enforcement of other immigration laws,
such as document fraud, alien smuggling, and work

authorization. The other category of immigration
laws has to do with benefits, such as asy-
lum,naturalization, and admission to the U.S.

When Ellis Island opened as an immigration pro-
cessing center in New York Harbor in 1892, INS
(then known as the Immigration Service) employed
fewer than 200; by the beginning of the twenty-first
century INS employed some 29,000. In fiscal year
2004, statistics showed:

* Legal immigration of 705,827 (down from
1,063,732 in 2002)

* 537,151 people were sworn in as U.S. citi-
zens

* More than 1.2 million aliens were appre-
hended

* Nearly 203,000 aliens were formally removed
from the U.S.; more than 1 million others
agreed to voluntarily depart the country

¢ 88,897 criminal aliens were removed

* Nonimmigrant admissions amounted to
nearly 31 million

* 32,682 applications for asylum were re-
ceived; about one-third were granted

* Refugee arrivals totaled 52,835 (up from
28,306 in 2003)

Brief History

Pre-1900
There was no perceived need for an immigration
service in the United States in its early days. Immigra-

GALE ENCYCLOPEDIA OF EVERYDAY LAW

973



IMMIGRATION—U.S. IMMIGRATION AND NATURALIZATION

tion was welcome. In fact, the first immigration law
in the United States, passed in 1864, was actually in-
tended to encourage immigration by making the
process easier by assisting in transportation and set-
tlement. Most immigration matters were handled by
individual states until nearly three decades later,
when the number of immigrants was growing rapidly
and the state laws were competing with federal stat-
utes.

The Immigration Act of 1891 gave control of the
immigration process to the federal government.
Under the law, the new Office of Immigration (then
a branch of the U. S. Treasury Department) was able
to consolidate the process and thus streamline it as
well. Soon after the office was established, 24 inspec-
tion stations were opened at various ports of entry
(both on the borders and at seaports). The most fa-
mous of these inspection stations was Ellis Island, in
New York Harbor. Opened in 1892, it processed hun-
dreds of thousands of immigrants for more than 60
years. (Today, the site is a museum dedicated to the
immigrants who came to New York.) In fact, in 1893,
of the 180 employees at Immigration, 119 (nearly
two-thirds) worked at Ellis Island. While Ellis Island
remained the best known immigrant station, others
were built or expanded, and former state customs of-
ficials were hired to serve as immigration inspectors.

During these early years the basic structure of the
U. S. immigration service was formulated and formal-
ized. It was at Ellis Island that the process of choos-
ing who would and who would not gain admission
was refined. Boards of Special Inquiry were devel-
oped to hear individual exclusion cases and deter-
mine whether a decision to deport could be re-
versed.

1900 to 2002

In 1895 the office was restructured to reflect its
growing importance and was renamed the Bureau of
Immigration. Over the next several years the Bu-
reau’s duties expanded as the U. S. government
worked to further consolidate national immigration
policy. In 1903 the Bureau of Immigration was trans-
ferred from the Treasury Department to the newly
formed Department of Commerce and Labor. The
federal government also sought to consolidate the
process of naturalization. Naturalization had been
handled by individual state and local courts; in 1905
more than 5,000 courts across the United States con-
ducted naturalization proceedings. In 1906 Congress
passed the Basic Naturalization Act and gave respon-
sibility for naturalization to the Bureau of Immigra-

tion, which was renamed the Bureau of Immigration
and Naturalization.

Immigration and naturalization were separated in
1913 after the Bureau was transferred to the Depart-
ment of Labor (which had separated from Com-
merce). The two bureaus were reunited in 1933 and
called the Immigration and Naturalization Service. By
1940, with World War II engulfing the globe, immi-
gration and naturalization were deemed to be issues
of national security instead of economics. As a result,
INS was transferred once more, this time to the De-
partment of Justice.

After World War II, Congress consolidated all ex-
isting immigration and naturalization laws under the
Immigration and Nationality Act of 1952. During the
1950s INS began to focus on the growing problem of
illegal aliens. Admission of refugees from post-war
Europe was another major issue. The Immigration
and Nationality Act was amended and revised in
1965, and additional laws were passed in the ensuing
decades. The Refugee Act of 1980 consolidated sev-
eral refugee laws into one standardized process. Ad-
ditional laws passed in the 1980s and 1990s further
consolidated immigration procedures and also ad-
dressed problems such as companies that knowingly
hired illegal aliens. A 1986 law gave legal status to
nearly three million aliens who were in the country
illegally.

Immigration Challenges

Immigration issues often meant that INS was pre-
cariously balanced between competing concerns. On
the one hand, the United States has built itself on its
reputation of welcoming newcomers. On the other
hand, that openness has sometimes made it difficult
to protect the nation’s interests. Throughout its his-
tory INS has reflected the national mood, even when
the national mood was overly suspicious. The Sep-
tember 11 terrorist attacks underscore the crucial,
yet often controversial role immigration laws have
played throughout U.S. history, but it is by no means
the only example.

In 1882, Congress passed the Chinese Exclusion
Act. The law arose out of anti-Chinese sentiment
which resulted after a heavy influx of immigrants
from China. Originally intended as a temporary mea-
sure to limit the number of Chinese immigrants, the
act was kept in force until 1943. After World War 1,
the U.S. government passed laws assigning quota
numbers to each nationality based on immigration
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and census figures from past years. This action was
in response to a post-war increase in immigration.
(The increase in illegal entries by aliens in the 1920s
led to the establishment of the Border patrol in
1924.)

In another example, after the United States en-
tered World War II in 1941, INS initiated a program
to document and fingerprint every alien residing in
the United States. It was one of several organizations
that operated internment camps that housed Japa-
nese-Americans and Japanese who were long-time
U.S. residents. INS-run camps were supposed to
house “enemy aliens,” but many internees were im-
prisoned only because of their Japanese heritage.

In light of unrest around the world in the 1990s
and early in the twenty-first century, civil liberties
and human rights organizations kept a close watch
on INS activity. Laws For instance, the Illegal Immi-
gration Reform and Immigrant Responsibility Act of
1996 stirred criticism when groups claimed it gave
INS the power to deny due process to innocent
aliens.

Reorganization after September 11, 2001

Over the years, INS was repeatedly criticized for
its seemingly unmanageable bureaucracy. Border Pa-
trol agents and INS investigators developed reputa-
tions of being undertrained and overworked. People
applying for immigration benefits often encountered
backlogs that stretched for years. Many suggestions
were made for reorganization, but the terrorist at-
tacks of 2001 finally precipitated major change. In
the wake of September 11, INS was criticized for its
failure to prevent the terrorists from entering the
country. Calls for change became more strident after
the revelation that several of the hijackers had re-
ceived visas to come to the U.S. to attend flight-
training schools.

On November 19, 2002, President George W.
Bush signed legislation that established the Depart-
ment of Homeland Security, a cabinet-level depart-
ment. DHS encompassed 22 agencies and 190,000
employees. Along with INS, the Coast Guard and the
Customs Service came under DHS jurisdiction on
March 1, 2003.

Under the auspices of DHS, the U.S. Citizenship
and Immigration Services (USCIS) has assumed the
responsibility for administering benefits, including
oversight over:

* Immigrant and nonimmigrant admission to
the country

* Work authorization and other permits

* Naturalization of qualified applicants for U.S.
citizenship
* Asylum and refugee processing

Immigration enforcement now comes within the
purview of the Directorate of Border and Transporta-
tion Security. Duties are further divided between the
Bureau of Immigration and Customs Enforcement
(ICE), and the Bureau of Customs and Border Pro-
tection (CBP). ICE is responsible for the enforce-
ment of immigration laws within the U.S. CBP is re-
sponsible for inspections of people coming to the
country, and for patrolling the border. Enforcement
responsibilities for ICE and CBP include:

* Preventing aliens from entering the country
unlawfully

* Detection and removal of aliens who are liv-
ing in the U.S. unlawfully

* Preventing terrorists and other criminal
aliens from entering or residing in the U.S.

Immigration Law Highlights

Temporary Visitors

The “US-Visit” program was created to address
the challenges of inspecting and admitting millions
of people who wish to visit the U.S. every year. US-
Visit applies to most people who wish to come to the
U.S. as nonimmigrants (i.e., they seek temporary ad-
mission for a specific purpose). Nonimmigrant class-
es include tourists, visitors coming for business pur-
poses, and students. The US-Visit program typically
begins overseas, at the U.S. consular office that is-
sues a person’s visa. There, biometric information is
collected in the form of digital fingerscans and pho-
tographs. The information is checked against a data-
base of known criminals and suspected terrorists.

When the visitor arrives at a port of entry in the
U.S., the biometric information is checked to make
sure that the person entering the country is the same
person who received the visa. Officials still review a
traveler’s passport and visa, and ask questions about
the intended stay. Eventually, all visitors leaving the
country will also be asked to check out using US-
Visit. In late 2005, the US-Visit exit procedures had
been implemented on a limited basis.

There is no limit to the number of nonimmigrant
admissions each year, although some limits are
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placed on the number of temporary workers who
may enter. Nearly 34 million nonimmigrant visitors
were admitted in 2000, the highest recorded number
ever. The number fell after the September 11 terror-
ist attacks.

Illegal Immigration Activities

The U.S. shares nearly 8,000 miles of border with
Canada and Mexico. There are approximately 300 of-
ficial ports of entry. The daunting goal is to ensure
the efficient flow of people and commerce, while
preventing terrorists and other criminals from enter-
ing the country.

Millions of visitors enter the U.S. legally every
year, but many others try to enter illegally. They may
either attempt to cross the border without detection,
or they may try to enter the country with fraudulent
documents or by misrepresenting their intentions.
Because the United States is seen by many as a “land
of opportunity,” many people wish to live here, but
are unable to legally emigrate. This results in a steady
stream of undocumented or “illegal” aliens who take
low-paying jobs offered by unscrupulous employers.
The working conditions for these aliens are often just
as oppressive as what they left behind. However, em-
ployers hold all the power and often threaten to re-
port any illegal aliens who complain.

To address these challenges, CBP Border Patrol
agents employ a “prevention through deterrence”
strategy. This means that the Border Patrol’s major
objective is to deter illegal entry into the U.S., rather
than apprehending aliens who are already illegally in
the country. Border enforcement takes place by air,
sea, and land. Some patrolling is done on horseback
or on foot.

CBP operations are divided into 21 sectors. Nine
sectors cover much of the four southern border
states (California, Arizona, New Mexico, and Texas).
Border apprehensions in the southwest accounted
for 98 percent of all Border Patrol apprehensions in
2004 (Border Patrol apprehensions totaled
1,160,395). The remaining sectors are in:

* Livermore, California

* New Orleans, Louisiana

* Miami, Florida

* Havre, Montana

* Blaine and Spokane, Washington
* Grand Forks, North Dakota

e Buffalo, New York

* Swanton, Vermont
* Detroit, Michigan
* Ramey, Puerto Rico

* Houlton, Maine

While much immigration activity centers on deter-
ring aliens from entering the country illegally, every
year thousands of other immigration investigations
take place. ICE Special agents plan and conduct in-
vestigations into possible civil and criminal violations
involving immigration issues. The investigators often
work in multi-agency task forces on issues such as
document fraud, narcotic trafficking, terrorism, and
various forms of organized crime. Investigators also
inspect work sites to make sure employers are not
employing undocumented workers; criminal and
civil sanctions may be imposed for employers who
violate these laws. In 2004, immigration investigators
initiated nearly 59,000 investigations into activities
such as identity and benefit fraud, alien smuggling,
counter terrorism, and other crimes.

An alien who has been identified by the Border Pa-
trol or by ICE investigators as being in the U.S. illegal-
ly is typically placed in removal proceedings. Re-
moval means the expulsion of an alien from the U.S.
Most removal proceedings are conducted before an
immigration judge. However, noncriminal illegal
aliens may be given the option of voluntary depar-
ture. Voluntary departure means that an alien agrees
that the entry was illegal. The alien waives the right
to a hearing, and pays the expenses of departing the
country. The advantage of voluntary departure is that
an alien may be able to obtain lawful admission at a
later date. An alien who has been ordered removed,
on the other hand, will be barred from legally reen-
tering the country for a period of years, or even for
life, depending on the circumstances. An alien who
agrees to voluntary departure must verify that the de-
parture actually occurred, in order to be eligible for
lawful admission at a later time. Aliens who are ap-
prehended at the border and are offered voluntary
departure are typically escorted by authorities back
across the border.

Some inadmissibile aliens may be subject to ex-
pedited removal. Expedited removal allows author-
ities to quickly remove ce