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CHAPTER 1

INTRODUCTION

1 PURPOSE AND TOPIC

We live in the age of treaties. Increasingly, bilateral and multilateral written
agreements are used for the creation of new international legal standards. For
political reasons, states are decreasingly less willing to rely upon customary
international law for the regulation of legal matters. New technology and
growing international exchange have established the need for an ever more
precise and flexible international law — a need not satisfactorily met by
customary law. In many fields of activity, we can seriously question whether
the creation of a rule of custom is at all possible. Considering also that the
number of states capable of drafting and concluding treaties seems to be
growing, it is not surprising that treaties are concluded far more frequently
than ever before. In several ways this is a development that should be
met with approval. By entering into written agreements, states avoid the
difficulties inherent in customary international law. At the same time, the
increasing number of treaties should also be causing concern. The more
treaties that are concluded, the more treaties that will have to be applied;
and the more treaties that are applied, the more often the question will
arise: To what extent, and under what specific conditions, should such
an application occur? Naturally, this includes the question of how treaties
should be interpreted.

Resolving issues of treaty interpretation demands the time and skills of
many different authorities: national courts, police, immigration authorities,
civil servants, military officials, diplomatic personnel, international courts
and arbitration tribunals, international organisations, and so on — they will
henceforth be referred to using the generic term APPLIERS (OF INTERNA-
TIONAL LAW). In quantitative terms, few issues are more important for
appliers than the interpretation of treaties.! At the same time, the interpre-
tation of treaties is known to be one of the most difficult and contradictory
issues on the appliers’ agenda.” If nowhere else this is evident from the
practice of international courts and tribunals. Surprisingly often, when an
international court or arbitration tribunal is requested to settle a dispute
between two or more states concerning the application of a treaty, it is
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precisely because these states have different opinions about the meaning
conveyed by that instrument. Similarly, it is precisely because judges and
arbitrators so often disagree on matters of interpretation, that dissenting and
separate opinions are so common in international judicature. To my mind,
all such differences of opinion should be avoided. Disagreements between
states should be avoided, since they tend to complicate the mutual dealings
of states in general. Differences of opinion between judges and arbitrators
should be avoided, since they are clearly detrimental to the legitimacy of
the judicial decision.

Why is it that the interpretation of treaties causes such great concern
among the appliers of international law? Obviously, part of the explanation
is that different appliers tend to hold different opinions about the contents of
the relevant legal regime currently upheld in international law. Arguably, the
situation today is far better that the one prevailing during greater parts of the
twentieth century. In retrospect, much of the lively debate on interpretation
of treaties and related topics that infused the international law literature of
the previous century up until 1960-1970 appears to have had it its origin
in the fact that for a long time there was no general treaty governing this
field of activity.® Since 1969, we benefit from the existence of the Vienna
Convention on the Law of Treaties.* The Convention includes among other
things three articles on the interpretation of treaties, all drawn up with the
ambition that they would codify the customary international law hitherto
applied. They read:

Article 31. General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to
the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in
connexion with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connexion with the
conclusion of the treaty and accepted by the other parties as an instrument related to
the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.

Article 32. Supplementary means of interpretation
Recourse may be had to supplementary means of interpretation, including the preparatory
work of the treaty and the circumstances of its conclusion, in order to confirm the meaning
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resulting from the application of article 31, or to determine the meaning when the interpre-
tation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.

Article 33. Interpretation of treaties authenticated in two or more languages

1. When a treaty has been authenticated in two or more languages, the text is equally
authoritative in each language, unless the treaty provides or the parties agree that, in case
of divergence, a particular text shall prevail.

2. A version of the treaty in a language other than one of those in which the text was

authenticated shall be considered an authentic text only if the treaty so provides or the

parties so agree.

The terms of the treaty are presumed to have the same meaning in each authentic text.

4. Except where a particular text prevails in accordance with paragraph 1, when a comparison
of the authentic texts discloses a difference of meaning which the application of articles
31 and 32 does not remove, the meaning which best reconciles the texts, having regard
to the object and purpose of the treaty, shall be adopted.

hed

Certainly, with the existence of Vienna Convention Articles 31-33 many of
the major controversies illustrated by the twentieth century international law
literature must be considered as finally resolved. Hence, we can now clearly
say of the norms laid down in international law that they are not merely
guidelines, as sometimes suggested.”> The norms shall be applied;® they
establish obligations. Further — despite what certain French authors have
suggested’ — we can easily conclude that according to general international
law, separate rules of interpretation do not apply for separate kinds of
treaties. The exact same rules shall apply regardless of whether the treaty
interpreted can be characterised as a traité-loi or as a traité-contrat.®

On the other hand, the importance of the Vienna Convention should not
be exaggerated. Despite the adoption of the Convention and the codification
accomplished, it is still far from clear to what content the norms of inter-
national law shall be applied.” On closer scrutiny, this uncertainty would
seem to be due mainly to the way articles 31-33 are designed. Overall, the
provisions of the Convention do not address in a direct and straightforward
fashion the question of how to understand a treaty in need of interpretation.
Rather, they address questions concerning which means of interpretation
an applier shall be using in the interpretation process, and in which order.
Obviously, such a law-making strategy has the advantage of making the law
of the treaty more flexible. To some extent, the process of interpretation
may be adjusted to suit the needs of specific treaties or situations, and the
adaptation of law over time will be greatly facilitated. Hopefully, when
new patterns of interpretative behaviour develop, they can still be accounted
for within the framework originally established. On the negative side, the
textual cast used for Vienna Convention articles 31-33 has rendered possible
a wide variety of opinions as to their normative contents.



4 CHAPTER 1

As a simple way of illustrating the problem, the various opinions
expressed in the international law literature may be placed on a scale, whose
two opposing ends would then be seen to represent either one of the two
most radical positions. According to the one position — typically expressed
by the sentence that interpretation of treaties is a matter of art, and not
science — interpretation is a political exercise.!® I will refer to this as radical
legal skepticism. In the conceptual world of radical legal skepticism, legal
norms capable of constraining political judgment simply do not exist. Hence,
whenever a certain understanding is advanced as the correct interpretation
of a certain treaty provision, the only question to be asked is whether the
interpretation is legitimate or not. Stated somewhat differently, according to
radical legal skepticism, the only aspect to be considered in assessing the
interpretation is that of its political correctness.

According to the opposite, equally radical position, treaty interpretation
is a field of activity governed entirely by rules of law. I will refer to this
as the one-right-answer thesis. In the view of the one-right-answer thesis,
the legal regime created in international law for the interpretation of treaties
is an absolute one, in the sense that an applier can interpret a treaty by
applying a number of legal rules and be perfectly certain of always arriving
at a determinate result in a completely value-free way. There is no room
for political judgment. Whenever a certain understanding is advanced as the
correct interpretation of a certain treaty provision, the only question to be
asked is whether the interpretation conforms to the standards laid down in
international law or not. Stated differently, according to the one-right-answer
thesis, the only aspect to be considered in assessing the interpretation is that
of its legal correctness.

It is the purpose of this work to investigate the contents of the currently
existing regime established by international law for the interpretation of
treaties. In so doing, I will address the two most radical positions just
delineated, my conclusion being that in the final analysis neither can be
taken as a sound description of the prevailing legal state of affairs.!! On
the one hand — contrary to what radical legal skepticism suggests — in a
discussion about the correct interpretation of a treaty, legal rules capable of
constraining political judgment certainly do exist. As this work will show,
not only does international law provide information on the interpretation
data (or means of interpretation) to be used by appliers when interpreting a
treaty provision. It also instructs the appliers how, by using each datum, they
shall argue to arrive at a conclusion about the meaning of the interpreted
provision. Furthermore, international law to some extent also determines
what weight the different data of interpretation shall be afforded when
appliers discover that, depending on the specific datum they bring to bear
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on the interpretation process, the conclusion arrived at will be different. In
consequence of this, the currently existing regime established in international
law for the interpretation of treaties will have to be described as a system
of rules. The rules are of two kinds; they will henceforth be referred to as
first-order-rules and second-order-rules of interpretation, respectively.'> A
first-order-rule of interpretation tells appliers how they shall understand an
interpreted treaty provision, in a case where the provisions have been shown
to be unclear. A second-order-rule of interpretation tells appliers how they
shall understand an interpreted treaty provision when two first-order rules
of interpretation have been shown to be in conflict with one another. Hence,
the question investigated in the course of the present work is the following:

What first- and second-order rules of interpretation can be invoked by
an applier, in accordance with the currently existing regime established
by international law for the interpretation of treaties?

On the other hand, in almost any process of interpretation questions are
bound to arise which concern matters beyond the reach of international
law. As this work will show, the rules of interpretation currently existing
in international law are far from the self-sufficing regime suggested by the
one-right-answer thesis. The rules of interpretation provide a framework
for the interpretation process; but within this framework, appliers are often
left with what could be called a certain freedom of action. The important
question is how this freedom of action should be used.

Obviously, on a scale between radical legal skepticism and the one-right-
answer thesis, a correct description of the prevailing legal state of affairs
would have to be placed somewhere in the middle. Typically, whether a
certain understanding of a treaty will be perceived as correct or not is a
matter partly of whether the understanding can be shown to conform to the
standards laid down in international law, partly of whether it can be shown
to be legitimate. Hence, if appliers of international law wish to improve upon
the prevailing state of affairs and make a disagreement on interpretation
matters look more the exception than the rule, then clearly, a constructive
debate on these matters needs to be concerned with two things. First of
all, it needs to be concerned with the purely legal question: What are the
contents of the currently existing regime established by international law
for the interpretation of treaties? Second on the agenda comes the political
question: Given that, according to the prevailing legal regime, certain issues
of interpretation are left to be decided upon by appliers on the basis of
reasons other than international law, how should that freedom of action be
used?
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Of course, the answer to the one question depends on the answer given to
the other. If appliers are largely uncertain about the contents of the rules of
interpretation laid down in international law, then obviously, they are also
uncertain about the freedom of action left to them under said rules. As it
seems, I have actually two good reasons for investigating the contents of
international law. Not only will such investigations contribute to reducing
disagreement among appliers with regard to the contents of international
law. They will also provide the foundation for a constructive and more
rational discussion concerning how the freedom of action left to the appliers
under international law should be used. And there you have it, in just two
sentences: the motivating idea for this work in a nutshell.

2 THE LEGAL REGIME FOR THE INTERPRETATION
OF TREATIES AS A SYSTEM OF RULES

Earlier in this work, I ventured a proposition that will have inevitable effects
on how this work will be performed. I suggested that the currently existing
legal regime for the interpretation of treaties is best described as a system of
rules. This is a proposition I would now like to establish properly. Section
2 will be spent on this task.

As I stated earlier, in the sphere of activities dealt with in this work, we
benefit greatly from the existence of the 1969 Vienna Convention on the
Law of Treaties. The Vienna Convention — in this work simply referred to
as the VCLT - is one of those significant international agreements created
during the last 60 years under the aegis of the United Nations. The idea of
“a treaty on treaties” was first expressed in 1947, when the International
Law Commission (ILC) was created and assigned with the task to “promote
the progressive development of international law and its codification™.'* One
of the first steps taken by the ILC was to produce a list of areas particularly
suited for codification.'* On this list, the law of treaties was one of the
three priorities.'> Nevertheless, it took years to complete a draft convention
that could be used as a basis for an international diplomatic conference,
and it was not until 1966 that such a conference could be called by the
UN General Assembly.' Two sessions were held in Vienna; the first from
26 March to 24 May 1968, and the second from 9 April to 22 May 1969.
On 22 May 1969, the Conference completed its work, and the Convention
was adopted as definite;!” the following day, the Vienna Convention on the
Law of Treaties was declared open for signature. Another 11 years passed
before the Convention entered into force on 27 January 1980."% As of 11
June 2007, 108 states were parties to the Vienna Convention.
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Whenever appliers set out to interpret a treaty, they should consider VCLT
articles 31-33 as a starting-point. Support for this proposition is not so much
the Vienna Convention as such, in its capacity of a written international
agreement. Formally speaking, the rules laid down in the Convention can
rarely be applied. First of all, the provisions of VCLT articles 31-33 are
binding only for the parties to the convention. In addition to this, the
provisions have no retroactive effect. According to the provisions of VCLT
article 4, “the Convention applies only to treaties which are concluded by
States after the entry into force of the present Convention with regard to
such States”.! As support for the proposition expressed, I would rather
direct the reader’s attention to the Vienna Convention in its capacity of a
contribution to state practice. Parallel to the rules of interpretation laid down
in articles 31-33, customary law also contains a set of rules to be used for
this purpose. These rules of international custom are identical to the rules
laid down in the Vienna Convention — nowadays, a fact on which not only
states,”® but also authors,?! as well as international courts and tribunals,??
seem to be in agreement. Articles 31-33 of the Vienna Convention on the
Law of Treaties should therefore be seen as evidence, not only of the rules
of interpretation that apply according to the convention between its parties,
but also of the rules that apply according to customary international law
between states in general.

If it is the purpose of this work to establish the content of the currently
existing rules for the interpretation of treaties laid down in international
law, the starting-point for this investigation should be articles 31-33 of the
Vienna Convention. The question is how the content of these articles should
best be described. The provisions of the VCLT articles 31-33 tell appliers
how to proceed to determine what they shall regard as the correct meaning
of an interpreted treaty provision, considered from the point of view of
international law. In principle, this could be done in two different ways. One
way is to state the rules of interpretation to be observed by the applier.
In this case, VCLT articles 31-33 would indicate, first, the interpretation
data to be used by appliers when interpreting a treaty provision; second,
how appliers, by using each datum, shall argue to arrive at a conclusion
about the meaning of the interpreted provision. Another way is to simply
authorise the use of certain interpretation data.’* In this case, VCLT would
only indicate the different interpretation data to be used by appliers when
interpreting a treaty provision.”> How the applier, by using each datum, shall
argue to arrive at a conclusion about the meaning of the interpreted treaty
provision, would be left to the discretion of the applier.

In order to describe the provisions of VCLT articles 31-33 as simply
authorising a set of interpretation data, we must not only identify the relevant
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set of interpretation data. In addition, we need to establish as a fact that each
datum, independently of the other authorised data, and without qualifications
attached, on each occasion of use allows appliers to reach an interpretation
result, which they can regard as conclusive, considered from the point of
view of international law. This seems an impossible task, considering the
wording of the Vienna Convention. First, it is evident that the parties to the
Vienna Convention have authorised a set of interpretation data, although in
the text of the Convention they are termed as MEANS OF INTERPRETATION.
These means of interpretation include conventional language (“the ordinary
meaning”), the context, the object and purpose, the preparatory work of the
treaty, and so forth. However, from the wording of the Convention, it is
evident that not every means of interpretation can be used independently of
the others; and it is certainly not in every case a question of an unqualified
use. Some means of interpretation have no independent function at all;
they can be used only relative to other means. Consider for example the
case where an applier interprets a treaty using the context, according to the
provisions of VCLT article 31. The context can be used only in relation
to conventional language. “A treaty shall be interpreted in good faith in
accordance with the ordinary meaning to be given to the terms of the treaty
in their context” — this is how the text of article 31 § 1 reads. Other means
of interpretation can certainly be used independently, but then the usage of
them is still qualified in some way or another. For example, the preparatory
work of a treaty can be used independently of other means of interpretation,
but only to confirm a meaning resulting from the application of article 31,
or to determine the meaning of the interpreted treaty when an application
of article 31 either leaves the meaning ambiguous or obscure, or leads to a
result which is manifestly absurd or unreasonable — this is clearly expressed
in VCLT article 32. Apparently, in order to correctly describe the contents
of the rules laid down in VCLT articles 31-33, we need to explain in more
detail how each and every means of interpretation shall be used in relation
to all the others. We need to describe, first, which means are used relative
to which. Second, we need to state the particular conditions under which
the means shall be brought into relation with one another. And, third, for
each and every case where we find that two or more means shall be brought
into relation with one another, we need to specify how the different means
interrelate. This cannot be done, as long as the provisions of VCLT articles
31-33 are described as simply authorising a set of interpretation data.
Secondly, not all means of interpretation can be used in accordance with
the provisions of VCLT articles 31-33 so that on each occasion of use,
appliers are able to reach an interpretation result, which they can regard
as conclusive, considered from the point of view of international law. We
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know from experience that when an applier uses more than one means of
interpretation, the results obtained will sometimes conflict. If such is the
situation, a conclusive result can be obtained only on the assumption that the
authority to be conferred on the one means is greater than that to be conferred
on the other. The Vienna Convention provides the framework, within which
such assumptions shall be made. According to what is provided, given
that certain conditions are shown to exist, some means shall be considered
to have an authority greater than that possessed by others. For example,
conventional language (“the ordinary meaning”) shall be considered to have
an authority greater than that possessed by the preparatory work of the
treaty, lest it can be shown that by using conventional language the applier
will be left, either with a meaning which is ambiguous or obscure, or with
a result which is manifestly absurd or unreasonable — this follows from
the provisions of article 32. Apparently, in order to correctly describe the
contents of the rules laid down in VCLT articles 31-33, we need to explain
how the different means of interpretation are to be used when they have
shown to be in conflict with one another. This cannot be done, as long as
the provisions of VCLT articles 31-33 are described as simply authorising
a set of interpretation data. All things considered, I have difficulty coming
to a conclusion other than this: the contents of VCLT articles 31-33 are
laid out in such detail, that we cannot describe them as simply authorising
a set of interpretation data. We must accept that in fact, the contents of
VCLT articles 31-33 amount to something more, namely a more or less
coherent system of rules. The same could then be said about the contents
of the identically similar rules of interpretation laid down in customary
international law.

3  BASIC CONCEPTS DEFINED

Among the many concepts assumed in this work, two in particular press
for attention. I will now make an attempt to define them. A first basic
concept is that of a treaty. Different meanings can be conveyed by the
word TREATY. According to article 2 § 1(a) of the 1969 Vienna Convention,
TREATY “means an international agreement concluded between States in
written form and governed by international law”. What does not fit this
description is a group of international agreements, which in recent years
have become increasingly more significant (if not nearly as important as the
agreements described in VCLT article 2 § 1). The agreements referred to are
those concluded between states and other subjects of international law, or
between other subjects of international law inter se.*® My guess is that the
rules to be applied for the interpretation of treaties concluded between states
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are exactly the same as those to be applied for the interpretation of treaties
concluded between states and other subjects of international law, or between
other subjects inter se. An indication of this is the 1986 Vienna Convention
on the Law of Treaties between States and International Organizations or
between International Organizations,”” which includes provisions for the
interpretation of treaties exactly matching those of VCLT articles 31-33.
Still, a guess cannot serve as a basis for a work of this kind; and any attempt
to find conclusive reasons to support it would simply require too much
work. Hence, I have chosen to leave the issue of whether or not my guess
is correct, and I will instead strictly limit the subject matter of this work
to the interpretation of treaties, in the sense of article 2 § 1(a) of the 1969
Vienna Convention.

A second concept that urges to be defined more precisely is that of inter-
pretation. The word INTERPRETATION is ambiguous; and what is more, it is
ambiguous with regard to several aspects of its meaning. First of all, INTER-
PRETATION is ambiguous owing to the distinction between the concepts of
interpreting a text and understanding it. In one sense, we can say that we are
engaged in an act of INTERPRETATION each time we are faced with a text, to
which we (consciously or unconsciously) attach a certain meaning. Regardless
of how carefully the text of a treaty is drafted, no one expression contained in
the treaty can be regarded as clear until it has gone through interpretation. In
this sense, INTERPRETATION is the only way to an understanding of a treaty.
In another sense, it is only when we have already read a text, and the text has
shown to be unclear, that we can say that we then INTERPRET it. The text of a
treaty does not always have to be interpreted, and when a treaty is interpreted it
can be so to a greater or lesser extent, depending upon how much of the text we
have earlier considered clear and how much we have considered unclear. In this
sense, INTERPRETATION is but one of many ways to understand of the text of a
treaty. Ithas been said that, in the context of reading and understanding laws and
legally binding agreements, INTERPRETATION is used in the latter sense.?® In
any case, this is clearly the way the word is used in the 1969 Vienna Convention
onthe Law of Treaties. This is obvious if nowhere else in article 33 § 4: “...when
a comparison of the authentic texts discloses a difference of meaning which
the application of articles 31 and 32 does notremove ...”.* Hence, in this work,
whenever I speak about the INTERPRETATION of treaties, the term is used in its
more limited sense, meaning the clarification of an unclear text of a treaty.

Secondly, the word INTERPRETATION is ambiguous due to the distinction
between the result of a clarifying operation and the clarifying operation as
such. INTERPRETATION can be used in the sense of act of interpretation or
interpretation process; the activity through which the meaning of a text is
supposed to be clarified. But it can also be used in the sense of interpretation
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result, the meaning of a text as clarified through one or more acts of
interpretation. The provisions of Vienna Convention articles 31-33 can be
seen to contain rules for the INTERPRETATION of treaties in both senses
of the word.*® Therefore, if someone says he will try to identify the rules
of interpretation that can be applied according to present-day international
law, then this person has the possibility to approach his task from two
completely different perspectives. In the one case, the task is to explain the
concept of a correct interpretation process, considered from the point of
view of international law. The problem we are studying can be described
as follows: a person is uncertain over the meaning of a treaty provision;
she wishes to know what steps best to take, in order that her line of action
will be considered correct from the point of view of international law. The
following questions must be answered:
e When shall an interpretation process be initiated?
e What rules of interpretation shall be applied to determine the meaning of
an interpreted treaty provision?
e In what order shall the various rules of interpretation be applied?
e At what point shall an interpretation process be ended?
In the second case, the task is to explain the concept of a correct interpre-
tation result, considered from the point of view of international law. This
is the problem investigated: a person is faced with an assertion concerning
the meaning of a treaty provision, what we will henceforth term as an inter-
pretation proposition; the person wishes to know whether, from the point
of view of international law, the proposition can be regarded as correct or
not. The only question that needs to be answered is the following:
e What rules of interpretation shall be applied to determine the meaning of
an interpreted treaty provision?
When I investigate the contents of Vienna Convention articles 31-33, and
of the identical rules laid down in customary international law, this latter
perspective is the one from which I approach my task. My intention is only
to explain the concept of a correct interpretation result (or proposition),
considered from the point of view of international law. This is not to say that
this work cannot be used as a guideline in the event that the reader wishes
to learn more about the rules that govern the interpretation process as such.
The rules that govern the result of the interpretation process are strongly
dependent on those that govern the interpretation process as such; and vice
versa. It is impossible to explain the concept of a correct interpretation
proposition, considered from the point of view of international law, without
indirectly examining the concept of a correct interpretation process. Hence,
it is my strong belief that the conclusions drawn from this work — if they
indeed relate to the concept of a correct interpretation proposition — may also
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be used to shed light on the rules that govern the interpretation process. At
least, the conclusions can be used as a basis for reconstructing these rules.

Thirdly, the word INTERPRETATION is ambiguous depending upon who
interprets. In the literature, authors sometimes distinguish between operative
and doctrinal interpretation.’! Operative interpretation is performed by
national courts, police, immigration authorities, civil servants, military
officials, diplomatic personnel, international courts and arbitration tribunals,
international organisations, and other authorities empowered to decide on
issues concerning the application of international agreements. Doctrinal
interpretation is typically performed by the legal scholar, either in the
capacity of an independent researcher, or in the function of a legal adviser to
a government. In this work, attention will be focused on operative interpre-
tation of treaties. The idea is to make an attempt to create some assumedly
greater certainty among the appliers of international law with regard to
the content of the currently existing legal regime for the interpretation of
treaties. This is not to say that the conclusions drawn in this work are of
no interest to legal scholars; quite the opposite. Certainly, the provisions
of VCLT articles 31-33 appear to be designed primarily with the situation
of operative interpretation in mind.*> However, the contents of the provi-
sions have an effect on operative and doctrinal interpretation alike. If a
legal scholar assumes the task to determine through interpretation how a
state shall (or, alternatively, should) be conducting itself according to some
certain written international agreement, and this legal scholar wishes to be
taken seriously, then naturally he must be careful not to exceed the legal
framework, within which the agreement will have to be applied. On the other
hand, even if the activity we refer to as operative interpretation is premised
on conditions partly identical to those of doctrinal interpretation, we must
not forget its unique characteristics. Two such characteristics should be
noticed in particular.

My first remark concerns the validity of the interpretation result. When
appliers interpret a treaty, and find themselves in a situation of operative
interpretation, they are faced with a specific issue concerning the application
of the treaty. The task is to determine the legal effects of the treaty on some
certain set of facts — a specific case. This places relatively little demand
on the validity of the interpretation result. The meaning of the interpreted
treaty need not be clarified to a greater extent than that required by the
specific case at hand. When a treaty is subjected to doctrinal interpretation,
it might be that the interpreter has his mind set on some certain specific
situation, but this is not necessarily the case. A legal scholar may interpret
a treaty in order to produce an opinion regarding the pending settlement of
a specific case, or to criticise some such settlement already decided upon.
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But he may also engage in interpretation for the purpose of bringing to
order the seemingly contradictory opinions expressed in the literature or
in the practice of international courts and tribunals; or he may be set on
recommending some sort of measures — for example, the enactment of new
law, the issuing of further administrative regulations, or the drawing up of
a new foreign policy. If the former is the situation, the demands upon the
validity of the interpretation result are just as low as in the case of operative
interpretation. The one thing that needs to be clarified is the meaning of the
interpreted treaty text in relation to the specific case at hand. If the latter
is the situation, the requirements are more exacting. The meaning of the
interpreted treaty must be determined in relation to an unspecified number
of cases of a similar kind.

My second remark concerns the “precision” of the interpretation results.
When appliers interpret a treaty, and find themselves in a situation of
operative interpretation, they are faced with a specific question that needs to
be solved. They must determine whether a specific line of action of a specific
state agree with the obligations incumbent upon that state according to some
certain written international agreement, and if not, what consequences arise
from breaching the agreement. This places relatively substantial demands on
the “precision” of the interpretation results. The meaning of the interpreted
treaty must be conclusively determined. The process of interpretation must
not lead to a result leaving the meaning of the interpreted treaty unclear, so
that the legal effects of the treaty cannot be determined. When a treaty is
subjected to doctrinal interpretation, it is because the interpreter wishes to
engage in a discourse on the legal effects of the treaty in question. The task
is to provide suggestions for how the treaty shall (or, alternatively, should)
be applied, either for the settlement of a specific situation of application,
or for the settlement of an unspecified number of cases of a similar kind.
This means that the requirements put on the “precision” of the interpretation
result are relatively low. A legal scholar can opt to conclusively clarify the
meaning of the interpreted treaty, but he is never forced to do so. Depending
upon the individual policy of the particular scholar, he can always be content
with stating the possible interpretation alternatives, together with the various
reasons supporting them, and then leave the final choice to the appliers or
to the political decision makers.

4 METHOD

Before I introduce my method of research, some further concepts need to
be commented upon. In jurisprudence, the concept of method is closely
related to that of legal sources. The problem is that the term LEGAL SOURCE
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is ambiguous. In one sense, LEGAL SOURCE can be used to refer to the
source from which a legal norm originates; the source from which a norm
must derive, in order to be considered legally binding. In another sense,
LEGAL SOURCE can be used to refer to the source to which one resorts to
obtain knowledge about the existence of legally binding norms and their
contents. In this work, legal sources in the former sense will be termed as
FORMAL SOURCES OF LAW; legal sources in the latter sense will be termed
as MATERIAL SOURCES OF LAW.>* Secondly, the term LEGAL SOURCES in the
sense of material sources of law can be used in at least two different ways.
Scandinavian legal literature, and perhaps Swedish literature in particular,
has traditionally reflected a rather liberal view as to the legitimacy of
different material sources of law. In part, this flexible attitude could be
explained by the fact that no great division has been made between the use
of legal sources for the discovery of legal norms and their justification.®*
LEGAL SOURCE, in the sense of a material source of law, would then seem
to be ambiguous depending on whether by this term we mean the material
actually used by a judge to discover the contents of law, or the material
through which the discovery made by the judge can be justified.™ To further
clarify what has been stated above, I would like to point out that it is in the
latter sense that I speak of a MATERIAL SOURCE OF LAW, not the former. The
purpose set for this section of the introductory Chapter 1 is not to explain
how I actually arrived at conclusions about the contents of international law.
The purpose is to explain how I believe the conclusions can be justified.

Two sets of rules for the interpretation of treaties will be examined in
this work, deriving from two separate formal sources of law. The first set
of rules takes the form of a written, international agreement. I refer to the
rules laid down in articles 31-33 of the Vienna Convention. The other set
of rules takes the form of an international custom accepted as law: the
rules of customary international law, which — as we earlier noted — are
identical to those laid down in VCLT articles 31-33. The question is how
the investigation should be organised, so that I can be sure to obtain well-
founded knowledge about the contents of these two sets of rules. What
material sources of law should be used? What authority should be conferred
on each source of law in relation to the others? And in what order should
the sources be used? These are the questions I will now try to answer.

What material sources of law should be used? To answer this question
I will use as my starting-point the Statute of the International Court of
Justice, article 38 § 1:

The Court, whose function is to decide in accordance with international law such disputes
as are submitted to it, shall apply:
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(a) international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states;

(b) international custom, as evidence of a general practice accepted as law;

(c) the general principles of law recognized by civilized nations;

(d) subject to the provisions of Article 59, judicial decisions and the teachings of the
most highly qualified publicists of the various nations, as subsidiary means for the
determination of rules of law.

Formally speaking, article 38 § 1 simply contains a list of the material
sources of law to be used by the International Court of Justice in settling
disputes submitted to it. However, on the more informal level, the article
clearly bears a greater significance. Most experts agree that Article 38 § 1 is
also reflective of the norms laid down in customary international law: each
and every source of law that the International Court of Justice shall use,
according to its Statute, shall also be used by appliers in general according
to customary international law.** We should note that the list contained in
article 38 § 1 has been criticised by several authors for being incomplete;
the argument is that more sources of law can be used by appliers than those
listed in the article.’” However, none of the alternative lists presented have
received any greater recognition. Without taking sides as to whether the list
contained in article 38 § 1 should be expanded, and if so, what additional
sources should possibly be considered, I have decided to strictly limit myself
to the list such as it is.

This means that, all in all, four kinds of sources will be used for this
work. To determine the contents of VCLT articles 31-33, I will use the text
of the Convention as finally adopted. Further, I will use “judicial decisions”,
including not only decisions made by international courts and arbitration
tribunals, but also decisions made by domestic courts insofar as they are
based on rules and principles of international law.>® And, lastly, I will use
“the teachings of the most highly qualified publicists of the various nations”,
that is, international law literature. To determine the contents of the rules of
interpretation laid down in customary international law, I will use general
practice, as evidence of an international custom accepted as law;** 1 will
use “judicial decisions”; and I will use international law literature.

The Vienna Convention has been authenticated in five languages, of
which no one version — according to what the Convention provides — shall
have precedence.*’ Of these five language versions, I will only be able
to consider those in English, French, and Spanish.*' Of course, in reading
the text of the Convention we will often be faced with the situation that
the text is of no use at all until interpreted. When we interpret the text
of the Vienna Convention this must be done with consideration for the
rules of interpretation established in international law. A legal scholar who
interprets a treaty to determine its meaning must always be careful not
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to exceed the legal framework, within which the agreement will have to
be applied; otherwise, he will not be taken seriously. The problem is that
the typical reader of this work probably will begin reading it with only a
dim picture of what those rules of interpretation contain; indeed, that is the
very motive inspiring this work. Naturally, being the author of this work,
I have a clearer idea of the subject, having worked with it now for several
years. When I write this text, it is in order to justify a series of conclusions,
which some way or another I have drawn before commencing to write. In
principle, I cannot see why, in a work of this nature, it would not be possible,
already at the beginning of the fext, to presuppose the answer to a question,
which — considered the sequence of the text — will be answered only later.
From a pedagogical perspective, however, this is of course not the best of
approaches. Trying to balance these seemingly conflicting considerations, I
have organised my inquiry so that in the earlier chapters of the work, I refer
to the rules of interpretation laid down in international law, but only when I
think this can be done without suffering pedagogical losses disproportionate
to what I might gain in terms of a convincing argument. As the work
proceeds, references to the rules in questions will be more frequent.

In the area of treaty interpretation, state practice chiefly takes the forms
of (1) diplomatic and other official correspondence containing arguments
for the resolution of a specific dispute involving questions of interpretation;
(2) written memorials submitted in connection with the settlement of a
dispute by an international court or tribunal, and records of oral pleadings;
(3) decisions made by domestic courts; (4) drafts of statutes, reports and
other similar parliamentary material originating from the process of states’
ratification of the Vienna Convention; (5) the preparatory work of the Vienna
Convention; and (6) the text of the Vienna Convention, as finally adopted.*?
In many respects this collection of material seems rather difficult to handle.
The problem with the forms enumerated as (1), (2), (3), and (4) is that
practice is scattered over many separate documents, and therefore presents
a relatively demanding task to collect. In addition, it is not particularly
representative for the international community as a whole. State practice
is a conglomerate of acts, to which not all states contribute; and of those
that do, some contribute more than others. The problem with the two forms
enumerated as (1) and (4) is that they are often difficult to access. In cases
where the material is at all accessible for scientific study, it is often difficult
to penetrate for linguistic reasons. The forms enumerated as (2) and (3)
are accessible via international publications, but only in a limited selection.
This further reinforces the argument that practice of this kind lacks the
representative characteristics required. Therefore, of all the possible forms
of state practice that could be used to determine the contents of the rules of
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interpretation laid down in international law, I have chosen to use above all
those two forms enumerated as (5) and (6), that is, the text of the Vienna
Convention and its preparatory work. The forms enumerated as (1) and
(4) — official correspondence and parliamentary material — I have chosen
not to use at all. The forms enumerated as (2) and (3) — memorials and
pleadings, and decisions made by domestic courts — will be used, but only
when absolutely necessary and always with greatest caution.

By the PREPARATORY WORK of a treaty (TRAVAUX PREPARATOIRES)
international lawyers usually mean the documents directly related to the
drafting of a treaty.** Many documents can be said to have influenced the
process leading up to the adoption of the Vienna Convention as definite:
(1) summary records from the 1968/69 Diplomatic Conference held in
Vienna;* (2) reports from meetings of the Sixth Committee of the UN
General Assembly;* (3) Draft Articles With Commentaries adopted by the
International Law Commission in 1966 and presented to the UN General
Assembly;*® (4) comments by governments on the ILC Draft Articles;*
(5) Summary Records of ILC meetings;*® (6) reports prepared by the ILC
Special Rapporteur, containing drafts and commentaries;* (7) a resolution
on the interpretation of treaties, adopted by the Institute for International
Law (I’Institut de droit international),”® and an article treating that same
subject,’’ written by Gerald Fitzmaurice — both documents, from which the
Special Rapporteur expressly stated that he had taken inspiration for his
first draft.>> Not all of these documents can be considered comprised in the
extension of the PREPARATORY WORK of the Vienna Convention, at least
not in the context of this work — when I speak of the PREPARATORY WORK
of the Vienna Convention it is because it is supposed to form part of a
state practice.”® The question is how the concept should be defined. The
definition I have chosen to use is rather a broad one. In the preparatory work
of the Vienna Convention, I will not only include texts emanating from the
states themselves, but also other texts, insofar as states can arguably be said
to have had a possibility and a reasonable cause to comment upon them.
Therefore, the preparatory work of the Vienna Convention will be used to
include all those documents denoted by the numbers (1) to (4), but not those
denoted by the numbers (5) to (7).>*

What authority should be conferred on each source of law in relation to
the others? The sources I have chosen to use do not all share the same level
of authority. First, greater authority will have to be conferred on the text of
the Vienna Convention and on state practice than on judicial decisions and
international law literature.”> According to the Statute of the International
Court of Justice, article 38 § 1, judicial decisions and legal literature shall
be taken into account “as subsidiary means for the determination of rules of
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law”. Primary means are limited to include only “international conventions”,
“international custom”, and “the general principles of law recognized by
civilized nations”.® Secondly, it seems a sound approach that a more recent
source should be considered to have greater authority than an older one. The
content of a legal norm is not necessarily constant over time; and this applies
regardless of whether the norm takes the form of a written, international
agreement or an international custom accepted as law. The older the source
I consult, the greater the risk that the picture of international law provided
by that source is no longer accurate. The purpose set for this work is not to
describe the contents of those rules of interpretation that might have existed
in international law at some time in the past. The purpose is to make a
description of the rules that exist today.

One suggestion voiced in the literature is that as a rule, judicial decisions
must be considered to have greater authority than the opinions expressed in
the international law literature.’” To my mind, this is only partially correct.
Actually, a great deal must depend upon the volume of the particular source
considered and its consistency. In addition, the origins of the particular
source are important — some authors and judicial bodies have great authority,
others have less.”® My judgment is that, generally speaking, greater authority
must be conferred on judicial decisions than on the opinions expressed in the
literature, but that, ultimately, the relationship held between two particular
sources cannot be determined other than on a case-by-case basis.

In what order should the various sources of law be used? Not all material
sources of law used for this work are equally accessible. Naturally, the easiest
source to access is the text of the Vienna Convention. Of the remaining sources,
it appears that international law literature and the preparatory work of the
VCLT are more easily accessible than the judicial opinions expressed in courts
and tribunals and the arguments advanced by states in international judicial
proceedings. With consideration for the relative accessibility of the sources and
their relative authority, I have decided to use them in the following order. As a
first step, I will resort to the text of the Vienna Convention. As a second step, |
will have recourse to the international law literature and the preparatory work
of the Vienna Convention — a more recent material will always be considered
prior to an older one. Of course, a condition is that regardless of what can
be derived from a particular source, support must be found in the text of the
Vienna Convention considered in light of the rules of interpretation laid down
in international law. As a third step, I will use the judicial opinions expressed
in international courts and tribunals; opinions more recently expressed will be
consulted before older ones. The condition laid down for stage two applies
to this stage as well. As a fourth and last step, I will have recourse to the
judicial opinions expressed in domestic courts, and to the arguments advanced
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by states in international judicial proceedings. However, I will do so with
the limited purpose of lending greater support to a conclusion that, for one
or another reason, I deem to be in need of confirmation. Under no circum-
stances will I make use of more material than necessary. If I pore over a
particular selection of sources, and discover that based on these sources, I am
fully able to form a satisfactory hypothesis about the answer to the specific
question at hand, then I will assume that the answer is correct and that the
interpretation process can be concluded. When I find that a particular selection
of sources leads to aresult, which is either obscure or ambiguous, or manifestly
absurd or unreasonable,* only then will I draw upon additional sources.

5 ORGANISATION OF WORK

Earlier, I stated that the ultimate purpose of this work is to investigate
whether, and to what extent, greater clarity can be achieved with regard
to the content of the currently existing regime for the interpretation of
treaties established by international law. It is a basic assumption that this
legal regime can only be described in terms of a more or less coherent
system of rules. What rules of interpretation can be invoked by an applier,
in accordance with the currently existing regime for the interpretation of
treaties established by international law? This is the question I intend to
answer. Up to this point, I have not said a great deal about the concept of
the rule of interpretation as such. I have noted that in international law —
as in domestic legal systems — we will benefit greatly from distinguishing
between first- and second-order rules of interpretation. A first-order-rule
of interpretation tells appliers how they shall understand an interpreted
treaty provision where it has shown to be unclear. A second-order-rule of
interpretation tells appliers how they shall understand an interpreted treaty
provision where two first-order rules of interpretation have shown to be in
conflict with one another. To my mind this is far from sufficient. If I am
to succeed in reconstructing the system of rules laid down in international
law for the interpretation of treaties, then I believe it is necessary for me
first to establish more closely what a rule of interpretation is. I believe it
is necessary for me to establish a model that in general terms describes the
contents of the rules of interpretation laid down in international law. This
will be the task in Chapter 2.

Chapters 3 through 11 will then be devoted entirely to the more direct
investigation of the law. For this part of my work, I have elected to adhere
to the outline of the Vienna Convention, as much as possible. Hence, in
Chapters 3-6, I will describe what it means to interpret a treaty using the
interpretation data described in VCLT article 31, what we will henceforth
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be terming as PRIMARY MEANS OF INTERPRETATION.% In the terminology of
this work, describing what it means to interpret a treaty using some certain
means of interpretation will then be tantamount to clarifying and putting to
words those first-order rules of interpretation, through which the usage has
to be effectuated. In Chapter 3 I shall describe what it means to interpret
a treaty using conventional language (“the ordinary meaning”). In Chapters
4, 5 and 6, I shall describe what it means to interpret a treaty using “the
context”: first — in Chapter 4 — I will treat the contextual element termed as
“the text” of the treaty; second — in Chapter 5 — I will treat the two elements
set out in VCLT article 31 § 2(a) and (b); finally — in Chapter 6 — I will
treat the three elements set out in VCLT article 31 § 3. In Chapter 7 I shall
describe what it means to interpret a treaty using its “object and purpose”.

In Chapters 8 and 9, I shall describe what it means to interpret a treaty
using the interpretation data authorised by VCLT article 32, what we will
henceforth be terming as SUPPLEMENTARY MEANS OF INTERPRETATION. In
Chapter 8, I shall describe what it means to interpret a treaty text using
supplementary means of interpretation, in the sense of the set of elements
that can be used to supplement the means of interpretation listed in VCLT
article 31.%' In Chapter 9, I shall describe what it means to interpret a treaty
using supplementary means of interpretation, in the sense of the rules of
interpretation that can be applied according to VCLT article 32.> In Chapter
10, I shall describe the relationship that shall be assumed to hold between
the different means of interpretation recognised by the Vienna Convention.
Describing the relationship that shall be assumed to hold between any two
means of interpretation is tantamount to clarifying and putting to words
those second-order rules of interpretation that shall be applied according to
international law. Hence, a first task will be to determine the relationship
that shall be assumed to hold between primary and supplementary means
of interpretation. A second task will be to determine the relationship that
shall be assumed to hold among the primary and supplementary means of
interpretation, respectively. Lastly, in Chapter 11, I have taken on the task
of clarifying and putting to words the contents of the special rules laid down
in VCLT article 33 for the interpretation of treaties authenticated in two or
more languages.

6 TYPOGRAPHICAL CONVENTIONS ADHERED
TO IN THIS WORK

Writing about interpretation is difficult, if we demand that it be done with
clarity and precision. Repeatedly, the author finds himself in the situation
where he must simultaneously handle various concepts, whose different
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shades of meaning are difficult to communicate in any adequate manner. It
is as if language itself was not sufficient. To improve understanding, I will
have recourse to a few typographic conventions. Expressions are enclosed
by quotation marks.®> Words and lexicalised phrases — where there is a risk
that a word or a lexicalised phrase might be misunderstood to represent an
expression or the meaning of an expression — will be denoted using capital
letters. The meaning of words and lexicalised phrases — in those exceptional
cases where I think it important to emphasise that what I refer to is not
the word or the lexicalised phrase as such — will be denoted using italics.
Italics — according to tradition in Anglo-American literature — will also be
used for foreign words, phrases, and expressions appearing in the main text.
It is hoped that these typographical conventions will enhance clarity and
thus make this work easier to read.

NOTES

1. Cf. the following statement by Anthony Aust: “Most disputes submitted to international
adjudication involve some problem of treaty interpretation. Just as the interpretation
of legislation is the constant concern of any government lawyer, treaty interpretation
forms a significant part of the day-to-day work of a foreign ministry legal advisor”
(p- 184). See also the 40-year old statement by Robert Jennings: “There are few aspects
of international law more important than the interpretation of treaties. A very large
proportion indeed of practical problems and disputes have this question at the core of
the matter” (p. 544).

2. See e.g. Mehrish: “The interpretation of treaties is among the most confused and
controversial subjects in international law” (p. 39). See also Kock: “Die Auslegung
volkerrechtlicher Vertriage — das tigliche Brot der zur Anwendung Berufenen (grund-
sitzlich die AuBendmter der Vertragsstaaten, daneben vor allem internationale Gerichte
und Schiedsgerichte) — macht in der Praxis oft groBe Schwierigkeiten und gibt auch
der Lehre eine bisher noch immer (wie es scheint) nicht vollig bewiltigte Problematik
auf” (pp. 17-18; footnotes omitted).

3. Examples include: Fenwick, pp. 331-337; Y1, in extenso; Ehrlich, pp. 1-145; Wright,
pp- 94-107; McNair, 1930, pp. 100-118; M.O. Hudson, pp. 543-573; Lauterpacht,
1934, pp. 713-815; Jokl, in extenso; Harvard Law Research in International Law, Part
3, pp. 939ff.; Cheng, in extenso; Sgrensen, 1946, pp. 210-236; Lauterpacht, 1949,
pp. 48-85; Institut de droit international, Session de Bath (1950), Session de Sienne
(1952), Session d’Aix-en-Provence (1954), Session de Grenade (1956), Annuaire de
UInstitut de droit international, Vol. 43:1, pp. 366-460, Vol. 44:1, pp. 197-221,
Vol. 44:2, pp. 359—-406, Vol. 45:1, pp. 225-230, Vol. 46, pp. 317-368; Fitzmaurice,
1951, pp. 1-28; Hambro, pp. 235-256; Stone, pp. 344-368; Grossen, pp. 102-131;
Schwarzenberger, 1957, pp. 488-532; Fitzmaurice, 1957, pp. 205-238; Soubeyrol,
pp- 687-759; Favre, 1960, pp. 75-98; Hogg (1), pp. 369-441; Hogg (II), pp. 5-73;
McNair, 1961, pp. 364-473; Fitzmaurice, 1963, pp. 136-167; Degan, 1963, in extenso;
Bernhardt, 1963, in extenso; De Visscher, 1963, pp. 13—-162; Gordon, pp. 794-833;
Berlia, pp. 287-331; Tammelo, in extenso; McDougal, pp. 992-1000; Fitzmaurice and
Vallat, pp. 302-313; Voicu, in extenso.
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UNTS, Vol. 1155, pp. 331ft.

For the earlier literature, see e.g. Yii, p. 203; Anzilotti, p. 82; Lauterpacht, 1934,
pp- 713-714; Harvard Law Research in International Law, Part III, pp. 9391f.; Sgrensen,
1946, pp. 220-222; Kelsen, p. xiv; McNair, 1961, p. 366; Degan, 1963, pp. 162-164.
For the more contemporary literature, see e.g. Klabbers, 2002, p. 204; Restatement of
the American Law Institute, 1986, p. 196; Favre, 1974, p. 251; Elias, 1974, p. 72.

Cf. e.g. the wording of article 31 § 1 of the 1969 Vienna Convention on the Law
of Treaties. The word “shall” is not to be perceived as implying that the rules of
interpretation laid down in international law are considered to be of a peremptory
character. (For a detailed discussion of this issue, see Leonetti, pp. 95-98. For a
discussion on the concept of jus cogens in general, see e.g. Hannikainen, in extenso;
Sztucki, in extenso.) The rules of interpretation laid down in international law are jus
dispositivum — they apply only on the condition, and to the extent, that the parties to a
treaty have not, among themselves, come to agree on something else.

The suggestion that separate rules of interpretation apply depending on whether the
interpreted treaty is considered a traité-loi or a traité-contrat has often been made,
mainly in the French international law literature. (See e.g. Rousseau, pp. 292ff.;
Cavaré, pp. 138-157; Favre, 1960, pp. 75-98; Cheng, pp. 85ff. See also McNair, 1930,
pp- 100-118.)

Another question is whether the distinction between a traité-loi and a traité-contrat is
even valid. Some authors are inclined to answer in the negative. (See e.g. Lauterpacht,
1950, pp. 374-375.)

See e.g. O’Connell (although I do not entirely share his scepticism): “Articles 31-33 of
the Vienna Convention on the Law of Treaties are concerned with treaty interpretation,
and they have the effect of transforming logical positions into rules of law. However,
the priorities inherent in the application of these rules are not clearly indicated, and
the rules themselves are in part so general that it is necessary to review traditional
methods whenever interpreting a treaty — More controversy is likely to be aroused
by them than allayed” (p. 253). See also Torres Berndrdez: “[T]he Vienna rules on
treaty interpretation are not susceptible of being inscribed or enrolled in any one of
the schools or doctrines on treaty interpretation that existed prior to the 1969 Vienna
Convention and ... consequently, their mise en ouevre requires new practical methods
of application which are yet to be fully developed ” (p. 734).

For an analysis of the statement that treaty interpretation is a matter of art and not
science, see Linderfalk, forthcoming, 2007(b).

See infra, Chapter 12.

I draw entirely on the terminology established by Wrdblewski. (See Wréblewski, 1963,
p. 414; for more detail, Wréblewski, 1969, pp. 9-10.) Today, the distinction between
first- and second-order rules of interpretation seems to be widely accepted. (See e.g.
Ost and Van der Kerchove, p. 39; McCormick and Summers, pp. 511-544; Simon,
pp. 133-134, cit. Ziembinski, p. 241.)

The decision to establish the International Law Commission was taken by the UN
General Assembly on 21 November 1947 by adoption of res. 174 (II). The mandate of
the commission is stated in the Statute of the ILC. (See the annex to said resolution,
especially article 1 paragraph 1.)

See the ILC Yrbk, 1949, p. 58.

Loc. cit.
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The Diplomatic Conference on the Law of Treaties was held in accordance with GA
res. 2166 (XXI) of 5 December 1966, and GA res. 2287 (XXII) of 6 December 1967.
For a more detailed description of the conference, see Rosenne, 1989, pp. 364-376;
Neuhold, 1971/1972, pp. 1-55; Rosenne, 1970(a), pp. 30-94; Reuter, 1970, in extenso;
Nahlik, pp. 24-53; Sinclair, 1970, pp. 47-69; Neuhold, 1969, pp. 591f.

Of those states present, 79 voted for and 1 (France) against the proposal; 19 states
(including the entire Eastern Bloc) abstained.

According to VCLT article 84, the Convention shall come into effect on the thirtieth
day after the 35th ratification or accession instrument is deposited at the office of the
UN General Secretary.

It should be noted that different opinions have been expressed as to how this provision
should be interpreted. According to some authors, the article shall be considered to
contain a general participation clause. The provisions of the Convention — this is the
suggestion — are applicable in the relationship between states, with regard to a treaty
concluded after the point in time when the VCLT entered into force for those states,
but only under the condition that all states, which are parties to that same treaty,
are also parties to the VCLT. (See e.g. O’Connell, p. 205; Thirlway, 1972, p. 108).
According to others, the provisions of the Convention are applicable in the relationship
between states, with regard to a treaty concluded after the point in time when the VCLT
entered into force for those states, regardless of whether the other parties to the treaty
are parties to the VCLT. (See e.g. Sinclair, 1984, p. 8; Vierdag, 1982, pp. 779-801;
McDade, pp. 449-511; Rosenne, 1970(b), pp. 21-22.) I will not further engage in this
debate.

See e.g. Indonesia and Malaysia, Sovereignty over Pulau Ligitan and Pulau Sipadan,
§ 37 (at the time of writing, the decision is available only through the web-page of
the ICJ: http://www.icj-cij.org); Botswana and Namibia, Kasikili/Sedudu Island, 1CJ
Reports, 1999(11), p. 1059, § 18; USA and Canada, Canadian Agricultural Tariffs, ILR,
Vol. 110, pp. 575-576, § 119; New Zealand and France, Rainbow Warrior Arbitration,
ILR, Vol. 82, p. 584; USA and Italy, ELSI, ILR, Vol. 84, p. 403; Argentina and
Chile, Beagle Channel Arbitration, ILR, Vol. 52, p. 124; USA and Iran, Award of the
Iran-United States Claims Tribunal in Case No. A/IS8, ILR, Vol. 75, p. 187; Canada
and France, La Bretagne Arbitration, ILR, Vol. 82, pp. 611-612; Guinea and Guinea-
Bissau, Guinea — Guinea-Bissau Maritime Delimitation, ILR, Vol. 77, p. 658; Belgium,
France, Switzerland, Great Britain, USA and The Republic of Germany, Young Loan
Arbitration, ILR, Vol. 59, p. 529; Sweden, Swedish Engine Driver’s Union, Publ.
ECHR, Ser. B, No. 18, p. 89; Finland, Namibia, ICJ Pleadings, 1970, Vol. 2, p. 65; The
Netherlands, ibid., p. 124; South Africa, ibid., pp. 191, 194, 197; Ireland, OSPAR, § 81,
available through the web-page of the PCA: http://www.pca-cpa.org; Canada, Bouzari,
ILR, Vol. 124, p. 439, § 48.

See e.g. Criddle, p. 438 et seq.; Wessel, p. 162; Bernhardt, 1999, p. 13; Torres Bernardez,
p- 747; Ress, p. 30; Golsong, pp. 147-148; Matscher, 1993, p. 63; Ris, pp. 116-117;
Davidson, p. 130, n. 6; Sinclair, 1984, p. 19; Jiménez de Aréchaga, p. 42; Elias, 1974,
p- 13; Haraszti, p. 206; Sur, p. 285; Reuter, 1970, p. 7; Vallat, p. xxiv.

See e.g. the International Court of Justice, Bosnia Genocide, § 160, available through
the web-page of the ICJ: http://www.icj-cij.org; Avena Mexican Nationals, § 83; ibid.;
Construction of a Wall, § 94, ibid.; Pulau Ligitan and Pulau Sipadan, § 37, ibid.;
Oil Platforms (Merits), § 41, ibid.; La Grand Case, ICJ Reports, 2001, pp. 501-
502, §§ 99, 101; Oil Platforms (Jurisdiction), ICJ Reports, 1996 (II), p. 812, § 23;
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26.
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28.
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Nuclear Weapons — WHO Request, ILR, Vol. 110, p. 15, § 19; Quatar v. Bahrain,
Jurisdiction and Admissibility (Second Decision), ILR, Vol. 102, p. 59; Territorial
Dispute (Libya/Chad), ILR, Vol. 100, pp. 20-21; Guinea-Bissau v. Senegal, ILR,
Vol. 92, p. 46; NAFTA Arbitration Panel, Loewen, ILR, Vol. 128, p. 351; Mondev, ILR,
Vol. 125, p. 123; Canadian Agricultural Tariffs, ILR, Vol. 110, pp. 575-576, § 119;
ICSID Arbitration Tribunal, Salini, p. 175; AAPL v. Sri Lanka, ILR, Vol. 106, p. 437;
Ireland-United Kingdom Arbitration Tribunal, Jjzeren Rijn, § 45, available through the
web-page of the PCA: http://www.pca-cpa.org; Arbitral Tribunal, EMBL v. Germany,
ILR, Vol. 105, p. 25; France-New Zealand Arbitration Tribunal, Rainbow Warrior
Arbitration, ILR, Vol. 82, p. 548; Canada-France Arbitration Tribunal, La Bretagne
Arbitration, ILR, Vol. 82, pp. 611-612; Iran-United States Claims Tribunal, Award of
the Iran-United States Claims Tribunal in Case No. A/18, ILR, Vol. 75, p. 187; Guinea
— Guinea-Bissau Court of Arbitration, Guinea — Guinea-Bissau Maritime Delimitation,
ILR, Vol. 77, p. 658; Arbitral Tribunal for the Agreement on German External Debts,
Young Loan Arbitration, ILR, Vol. 59, p. 529; Inter-American Court of Human Rights,
Habeas Corpus in Emergency Situations, Human Rights Law Journal, Vol. 9, p. 97,
Restrictions to the Death Penalty, Human Rights Law Journal, Vol. 4, p. 352; European
Court of Human Rights, Bankovic, § 55; Golder, Publ. ECHR, Ser. A, Vol. 18, p. 14, §
29; Appellate Body of the WTO, US-Gasoline, p. 17; available through the web-page
of the WTO: http://www.wto.org; Japan-Alcoholic Beverages, pp. 10-12, ibid.

Note that in the literature, the terminology is not consistently used. To refer to
what I call a RULE (Fr. REGLE; GER. REGEL), authors sometimes use terms such as
NORM (FR. SCNORME; GER. NORM), PRINCIPLE (FR. PRINCIPE; GER. PRINZIP), MAXIM
(FrR. MAXIME; GER. MAXIME), DIRECTIVE (FR. DIRECTIVE), AXIOM (FR. AXIOME), and
cANON (Fr. cANON). I have chosen throughout to speak of RULES of interpre-
tation. In comparison with other terms, the word RULE seems the most neutral and
appropriate.

This could be categorised as a variant of topic theory. (Cf. Alexy, 1989, pp. 20-24.) An
outspoken supporter of topic theory is professor Tammelo. (See Tammelo, in particular
pp. 36-55.)

The idea that the contents of VCLT articles 31-33 should be described as simply
authorising a set of interpretation data is a view apparently supported by a number of
authors. (See e.g. Klabbers, 2002, p. 204; Wolf, p. 1025, n. 11; Tammelo, pp. 36-55.)
Other authors seem to assume some sort of mixture, in the sense that the contents
of articles 31-33 should partly be described as simply authorising a set of interpre-
tation data, partly as a coherent system of rules. (See e.g. Starke’s International Law,
pp. 435-438; Brownlie, pp. 626-632; Elias, 1974, pp. 71-87; Verzijl, pp. 314-328.) It
can be seriously questioned whether this latter approach is at all defensible.

Examples of other agreements that also do not fit the description set out in VCLT article
2 § 1(a) Vienna Convention include: (a) international agreements governed by domestic
law; (b) instruments which are not agreements, at least not in the sense of the Vienna
Convention, e.g. reservations, unilateral declarations, and non-binding agreements.
UN Doc. A/CONF.129/15. As of 13 January 2005, the convention has still not entered
into force.

See Dascal and Wréblewski, pp. 203-205; Alexy, 1995, p. 73.

How could a difference in meaning otherwise be disclosed, previous to the application
of articles 31 and 327
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Clearly, this is fact which does not enjoy sufficient recognition among authors of
international law. (See e.g. Klabbers, 2003, p. 272.) I dare say that this is one of the
more important reasons why the literature on treaty interpretation sometimes exhibits
such a degree of confusion. See e.g. VCLT article 31 § 4: “A special meaning shall be
given to a term if it is established that the parties so intended.” The sole function of
this text is to establish a burden of proof: an expression contained in a treaty shall be
understood in accordance with conventional language, as long as there is insufficient
reason to believe that the parties to the treaty used the expression in another (i.e. special)
meaning. Of course, this rule holds no interest for us when we ask whether, from the
point of view of international law, a proposition of interpretation can be considered
correct or not. The rule is, however, highly relevant when we ask how appliers should
proceed, so that their chosen line of action will be considered correct from the point
of view of international law. None of the authors that dwell on the contents of VCLT
article 31 § 4 have taken up this issue.

See e.g. Wréblewski, 1985, pp. 244-246, cit. Ferrajoli. In the literature, authors
sometimes speak of a third type of interpretation, termed as authentic interpretation. An
authentic interpretation exists when all parties to a treaty reach an agreement, governed
by international law, to henceforth understand the treaty in some specific way. However,
this is not interpretation in the sense of an activity performed in accordance with the
rules of interpretation set forth in international law.

Articles 31-33 are included in Part III of the Convention, headlined “Observance,
Application and Interpretation of Treaties”.

Cf. e.g. Oppenheim’s International Law, p. 23; Danilenko, pp. 16ff.

See e.g. Agge: “Alla faktorer som faktiskt paverka domstolarna (och andra myndigheter)
att, medvetet eller omedvetet, uppstilla och folja en viss modell for sitt handlande, &ro
att uppfatta som riittskéllor” (p. 45). “All factors that truly stimulate the courts (and
other authorities) to establish, consciously or unconsciously, and abide by a particular
model for their actions are to be considered as sources of law” (authors translation).
In parallel to this, we may notice that authors in the international law literature do not
always distinguish in a clear fashion between the act of discovering the meaning of a
treaty and the act of justifying a meaning already discovered. An example of this is the
often used statement that interpretation is to some extent an art, not an exact science.
(See e.g. Klabbers, 2003, p. 272; Aust, 184.)

Cf. the distinction between context of discovery and context of justification. For a more
detailed discussion of these concepts in the legal context, see e.g. Golding, pp. 124-140;
Wréblewski, 1992, pp. 14-16; Wasserstom, pp. 25-31.

See e.g. Malanczuk, p. 36; Higgins, 1994, pp. 17-18; Oppenheim’s International Law,
p- 24; Shaw, p. 59; Akehurst, 1987, p. 23; Bos, 1977, p. 18.

See e.g. Oppenheim’s International Law, p. 45; Akehurst, 1987, p. 23; Bos, 1977, p. 18.
See e.g. Thirlway, 1991, pp. 127-128; Oppenheim’s International Law, p. 41; Shaw,
p- 91; Akehurst, 1987, p. 37; O’Connell, p. 35.

According to article 38 § 1 of the ICJ Statute, the Court shall apply “international
custom, as evidence of a general practice accepted as law”. However, most authors
seem to think of general practice as something that serves as evidence for an interna-
tional custom, and not the opposite. (See e.g. Higgins, 1994, pp. 18-19; Oppenheim’s
International Law, p. 26; Akehurst, 1987, pp. 25-26; Bos, 1977, p. 25; O’Connell, p. 9;
Schwarzenberger, 1957, p. 39.)

See VCLT article 85.
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Apart from English, French, and Spanish, the Convention is authenticated in Chinese
and Russian. For whatever it is worth, it may be noted that the Vienna Conference
worked with only three languages, namely English, French, and Spanish.

Cf. Villiger, pp. 4-5, 334-338.

See e.g. Van Hoof, p. 220.

Summary records of the plenary meetings and of the meetings of the Committee
of the Whole, United Nations Conference on the Law of Treaties, First session,
Vienna, 26 March-24 May 1968, Official Records, pp. 166—185, 188-190, 441-443;
Summary records of the plenary meetings and of the meetings of the Committee
of the Whole, United Nations Conference on the Law of Treaties, Second session,
Vienna, 9 April-22 May 1969, Official Records, pp. 57-59; Documents of the
Conference, United Nations Conference on the Law of Treaties, First and second
sessions, Vienna, 26 March-24 May 1968 and 9 April-22 May 1969, Official Records,
pp. 148-152.

Report of the Sixth Committee, 4 November 1965 (UN Doc. A/6090), Official Records
of the United Nations General Assembly, 20th session, Annexes, Agenda item 87, p. 11,
§§ 50-52; Report of the Sixth Committee, 21 November 1966 (UN Doc. A/6516),
Official Records of the United Nations General Assembly, 21st session, Annexes,
Agenda item 84, p. 23, § 72; Report of the Sixth Committee, 24 November 1967 (UN
Doc. A/6913), 22nd session, Annexes, Agenda item 86, p. 33, § 33.

Report of the International Law Commission covering the work of its sixteenth session,
ILC Yrbk, 1964, Vol. 2, pp. 199-208; Report of the International Law Commission on
the second part of its seventeenth session and on its eighteenth session, Part II, ILC
Yrbk, 1966, Vol. 2, pp. 217-226.

Comments by Governments on Parts I, I and III of the draft articles on the law of
treaties drawn up by the Commission at its fourteenth, fifteenth and sixteenth sessions
(UN Docs. A/CN.4/175 and Add.1-5; A/CN.4/182 and Add. 1-3), ILC Yrbk , 1966,
Vol. 2, pp. 279-361; Comments on the final draft articles on the law of treaties prepared
by the International Law Commission at its eighteenth session, Report of the Secretary
General (UN Doc. A/6827 and Add. 1 and 2), Official Records of the United Nations
General Assembly, 22nd session, Annexes, Agenda item 86, pp. 1-28.

Summary records of the sixteenth session, /ILC Yrbk, 1964, Vol. 1, 726th meeting,
§§ 2-39, 765th—766th meeting, 767th meeting, §§ 34-75, 769th meeting, §§ 3-81,
770th meeting, §§ 11-49, 54-68, 774th meeting, §§ 50-57; Summary records of the
eighteenth session, 4 May—19 July 1966, ILC Yrbk, 1966, Vol. 1, Part 2, 869th meeting,
§§ 52-70, 870th-872nd meeting, 873rd meeting, §§ 1-47, 874th meeting, §§ 1-43,
883rd meeting, §§ 90-102, 884th meeting, §§ 1-49, 893rd meeting, §§ 7-43, 894th
meeting, §§ 87-94, 162-181.

Waldock, Third Report on the Law of Treaties, ILC Yrbk, 1964, Vol. 2, pp. 52-65;
Waldock, Sixth Report on the Law of Treaties, ILC Yrbk , 1966, Vol. 2, pp. 91-103.
Résolution adoptée par I'Institut a la Session de Grenade, II. — L’intérpretation des
traités, 19 april 1956, Annuaire de I’ Institut de droit international, Vol. 46, pp. 364-365.
Fitzmaurice, 1957, pp. 203ff.

“Articles 70-73 take their inspiration from the 1956 resolution of the Institute of
International Law and from Sir G. Fitzmaurice’s formulation of the ‘major principles’ of
interpretation in an article on the law and procedure of the International Court published
in 1957.” (Waldock, Third Report on the Law of Treaties, ILC Yrbk, 1964, Vol. 2,
p. 55; footnotes omitted.)
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It should be noted that according to VCLT article 32, the preparatory work of the
Vienna Convention can also be used as a supplementary means of interpretation. In this
case the concept is somewhat extended. For more on this subject, see Chapter 7 of this
work.

Of course, nothing stops me from using the documents denoted by the numbers (5), (6)
and (7) as part of the international law literature.

See Starke’s International Law, p. 54; Shaw, p. 98; Bos, 1977, p. 59; Akehurst,
1974/1975, p. 280; Schwarzenberger, 1957, pp. 26-28.

See e.g. Akehurst, 1987, p. 40; Schwarzenberger, 1957, p. 58.

See e.g. Van Hoof, p. 177, cit. Fitzmaurice, 1958, pp. 171-172.

Cf. Akehurst, 1974/1975, p. 280.

Cf. VCLT article 32.

Cf. e.g. Ris, p. 117; Villiger, p. 345; Verdross and Simma, p. 493; Jiménez de Aréchaga,
p- 46; Elias, 1974, p. 80; Mehrish, p. 62; Sharma, p. 386; Jacobs, p. 326; Tunkin, at
the eighteenth session, 872nd meeting of the International Law Commission, /LC Yrbk,
1966, Vol. 1, Part 2, p. 201, § 43; Ago, at the same meeting, ibid., p. 202, § 50;
Waldock, Third Report on the Law of Treaties, ILC Yrbk, 1964, Vol. 2, p. 99, § 19.
For further explanations, see the introduction to Chapter 8 of this work.

Loc. cit.

For a more detailed description of the concept expression, see Chapter 2 of this work.
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CHAPTER 2

THE RULE OF INTERPRETATION

In this chapter, I will set up a model which describes in general terms the
contents of the rules laid down in international law for the interpretation
of treaties.! To make the task more manageable, I think it suitable at the
start of this chapter to establish some sort of definition. As a starting point
for discussion of the rules of interpretation laid down in international law,
anyone should be able to accept the following uncontroversial statement:

The rules of interpretation laid down in international law contain a
description of the way an applier shall be proceeding to determine
the correct meaning of a treaty provision considered from the point of
view of international law.

However uncontroversial this definition may be, it is bound to raise the

following questions:

(1) What is meant by “the correct meaning of a treaty provision considered
from the point of view of international law”?

(2) How can we best describe the way an applier shall proceed to determine
the correct meaning of a treaty provision considered from the point of
view of international law?

These are the questions I will now try to answer. The chapter is organised so

that in Section 1, I begin by answering question (1). In Sections 24, I shall

then proceed to answer question (2). In the last two sections of the chapter,

Sections 5 and 6, drawing upon the observations made in the earlier sections,

I shall examine the consequences of these answers. As stated before, the

idea is to establish a model that in general terms describes the contents of

the rules laid down in international law for the interpretation of treaties.

1 THE CORRECT MEANING

What is meant by “the correct meaning of a treaty provision considered
from the point of view of international law”? In principle, we have only
three kinds of meanings to choose from whenever we speak about the
meaning of a text.” First, there is the utterance meaning of the text, that
is, the contents of the utterance or utterances expressed in the text. By an

29
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utterance we mean the use of a specific subject in a specific occurrence
of a specific piece of spoken or written language,’ for example a word or
a phrase.* The determining factor for the contents of an utterance is the
information associated with that utterance according to the intentions of
the utterer.” Secondly, there is the sentence meaning of the text, that is to
say, the contents of the sentence or sentences that make up the text. By a
sentence we mean an ideal succession of words linked together according
to the grammar of the language assumed.® The content of a sentence is
tantamount to the information associated with that sentence according to the
underlying linguistic system.” Thirdly, there is the receiver meaning of a
text — the contents of the text as received. The content of a text as received
is much the same as the purely personal associations which the text creates
in the reader or listener,® who is not necessarily a specific person, but can
also be a reader or listener of a specific type.’

According to the rules of interpretation laid down in international law,
the correct meaning of a treaty does not correspond to the sentence meaning
of that treaty — this much is evident from the literature. Nor does the correct
meaning of a treaty correspond to its receiver meaning. In the literature,
most of the authors who have participated in the discussion about the rules
of interpretation and their content express a view on the ultimate purpose
of interpretation. These statements are strikingly similar: when an applier
interprets a treaty by applying the rules of interpretation laid down in
international law, the purpose is to establish the intention of the parties."
Considering this, I can only draw the conclusion that the correct meaning of
a treaty corresponds to the utterance meaning of that treaty. This is not to say
that we can consider the issue decided. We can say that the correct meaning
of a treaty is a meaning of the kind previously defined as its utterance
meaning, but the statement cannot be made without some reservation. For
three reasons we are forced to define our positions more precisely.

A first reason is the fact that a treaty is never an expression of a single
utterance. A treaty is always an expression of multiple utterances, often
derived from a variety of different subjects. Broadly speaking, we can say
that a treaty gives voice to utterances derived from each and every individual
who participated in the drafting process leading to the adoption of that treaty.
Among the individuals who take part in the drafting of a treaty, we will
always have to include representatives of states, but sometimes individuals
may participate in the capacity of independent experts or representatives
of non-governmental organisations.!" Of course, all these utterances cannot
serve as decisive for what is to be considered as the correct meaning of
the treaty in question. Clearly, the correct meaning of a treaty does not
correspond to the contents of utterances other than those derived from states.
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The question is which states we are talking about. In principle, I can think
of three alternatives. According to a first alternative, account is taken of any
and all states that participated in the drafting of a treaty; consequently, we
ignore those states that did not participate in the drafting but are nevertheless
parties to the treaty — it may be open for accession, for example. According
to a second alternative, account is taken of any and all states that participated
in the drafting of the treaty and for which the treaty has already entered
into force; consequently, we ignore those states that did not participate in
the drafting, as well as those that are (still) not parties. According to a
third alternative, account is taken of any and all states for which the treaty
has already entered into force, regardless of whether they participated in
the drafting of the treaty or not; consequently, we ignore those states that
participated in the drafting but are (still) not parties.

The rules of interpretation laid down in the Vienna Convention contain
expressions that can be said to support the third alternative. Article 31 § 2
speaks of “any agreement relating to the treaty which was made between
all the parties in connexion with the conclusion of the treaty”, and of “any
instrument, which was made by one or more parties in connexion with the
conclusion of the treaty and accepted by the other parties as an instrument
related to the treaty”.!? Article 31 § 3 speaks of “any subsequent agreement
between the parties regarding the interpretation of the treaty or the appli-
cation of its provisions”; “subsequent practice in the application of the treaty
which establishes the agreement of the parties regarding its interpretation”;
and “relevant rules of international law applicable in the relations between
the parties”.!® Further clarity is provided in the provisions of article 31 §
4: “A special meaning shall be given to a term if it is established that the
parties so intended”.'* PARTY, according to the terminology of the Vienna
Convention, means “a state which has consented to be bound by the treaty
and for which the treaty is in force”.!> This third alternative also appears
to have the support of the literature. Most authors confirm the idea that the
correct meaning of a treaty corresponds to the contents of those utterances
that derive from “the parties”. Some uncertainty remains with regard to the
meaning of this expression. Some authors seem to limit the extension of
“the parties” to include only those states that participated in the drafting of
a treaty.'® However, The meaning ascribed to the expression in the language
of international law in general is the same as the one assumed in the text
of the Vienna Convention. Hence, all things considered, I arrive at the
following conclusion: the correct meaning of a treaty corresponds to the
contents of the utterances expressed by that treaty, excluding from consid-
eration anything but the utterances that derive from states which are parties
to the treaty.
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A second reason that makes it impossible to unreservedly say of the
correct meaning of a treaty, that it corresponds to the utterance meaning
conveyed by that treaty, is the fact that it does not necessarily carry infor-
mation with regard to one, simple matter only. Depending on the intentions
held by the parties, there can be many layers of information linked to a
treaty.!” It can be a piece of information concerning the reference of specific
expressions; it can be a piece of information concerning the norm content
of the treaty; a piece of information concerning the different instruments
comprised by the treaty; a piece of information concerning the relationship
held between the contents of the treaty and other norms laid down in interna-
tional law; a piece of information concerning the relationship held between
the treaty and some certain values external to the treaty; concerning its
object and purpose; and so forth.'"® All this information cannot possibly
determine the correct meaning of the treaty; this much is clear. The question
is which information we should take into account. At least in this work,
the answer must be considered a given. The subject matter of this work is
the operative interpretation of treaties.'” When appliers interpret a treaty,
and find themselves in a situation of operative interpretation, they are faced
with a specific situation concerning the application of the treaty. The task is
to establish a basis that can subsequently be used for the application of the
treaty. What the applier uses is the norm content of the treaty. Considering
this, the correct meaning of a treaty must be tantamount to the piece of
information conveyed by that treaty with regard to its norm content.

A third reason situation that forces us to more precisely define our
positions is the fact that a treaty is not only the expression of different
utterances, as stated earlier. The different utterances conveyed by a treaty
can also be of different content: it may be the case that for different parties
the text of a treaty carries different pieces of information. It is a widely
known fact that negotiating states, already at the point when a treaty is
adopted, can have different views with regard to the contents of that treaty.
According to what some authors seem to think, the obligations held by a
state under a treaty stem from the single will of that state, as expressed in the
treaty.”’ For these authors, the correct meaning of the treaty would be seen
to correspond to the piece of information conveyed by a treaty, according to
the intentions held by each individual party, regardless of the information
conveyed by the treaty according to the intentions held by other parties. This
is certainly a position I have difficulty accepting. As noted earlier, when
appliers interpret a treaty, and find themselves in a situation of operative
interpretation, it is their task to establish a basis that can subsequently be
used for the application of the treaty. In this case, what is used is the norm
content of the interpreted treaty text; that is, the agreement expressed by the
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text. What the applier uses is the norm content of the treaty, that is to say,
the agreement confirmed in the treaty. An agreement concluded between
two parties is constituted by an offer followed by a concurring acceptance.
Hence, the utterance meaning of a treaty cannot possibly be tantamount to
the pieces of information conveyed by a treaty, according to the intentions
held by each individual party separately. Arguably, the correct meaning of
a treaty should be identified with the pieces of information conveyed by the
treaty, according to the intentions held by each individual party, but only
insofar as they can be considered mutually held.”!

All things considered, it appears we are able to define the correct meaning
of a treaty provision, considered from the point of view of international law,
as follows:

The correct meaning of a treaty should be identified with the pieces of
information conveyed by that treaty with regard to its norm content,
according to the intentions of the treaty parties — all those states,
for which the treaty is in force — insofar as these intentions can be
considered mutually held.

Thus, the first of the two questions posed at the beginning of this chapter
seems to have an answer. We will now move on to the second.

2 HOW TO DETERMINE THE CORRECT MEANING

How can we best describe the way an applier shall proceed to determine
the correct meaning of a treaty, considered from the point of view of
international law? On the face of it, the answer to this question is rather
simple. The correct meaning of a treaty classifies as of the kind earlier
defined as its utterance meaning. Hence, it seems a reasonable answer to say
that to determine the correct meaning of a treaty, the applier should proceed
in the exact same way as any common reader would proceed to determine
the utterance meaning of any text. However, on a closer inspection, we must
admit the insufficiency of this answer, since the following difficult question
remains:

How can we best describe the way the common reader proceeds to
determine the utterance meaning of a text?

Since I want to establish a more definite description of the rules of interpre-
tation laid down in international law, I must seek support in some general
theory of verbal communication. Of course, an utterance is not an end in
itself. Whenever a written utterance is produced, it is because some specific
subject (a writer) has some particular piece of information that he wishes
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to convey to some other particular subject (a reader). When the writer
succeeds, communication is achieved; we can say that the reader understands
the utterance expressed by the writer. The question is how a writer and a
reader succeed in understanding each other. How is verbal communication
achieved?

As an answer to this question, linguistics offers two explanatory models.??
From antiquity to modern semiotics, scholars have worked with the
hypothesis that verbal communication is merely a matter of coding and
decoding messages;? this is what we can call the code model.** A funda-
mental idea is that all acts of communication — regardless of mode — comprise
three elements, namely, a message, a signal, and a code.” In this instance,
a code is defined as a system through which specific kinds of messages can
be linked to specific kinds of signals. A message is defined as a piece of
information stored in the brain of a human being; it has no existence outside
of the internal world of that human being. Lastly, a signal is defined as a
modification of the sensory world, whose principal distinctive feature is that
it can be produced by an encoder and received by a decoder. According to
the code model, the following events occur when two people communicate
with one another: a person (X) wishes to convey a message to another person
(Y); X encodes the message into a signal using an encoder; the encoder
sends the signal over some particular communication channel to a decoder;
the decoder decodes the signal into a message, which it passes on to the
intended receiver of the message, the person Y.?

This general description can be simplified somewhat, if we choose to
concentrate on the situation where X and Y communicate in a strictly verbal
manner by means of a text. Then the encoder can be described as identical
with the original sender of the message (X), and the decoder can be described
as identical with its receiver (Y). Coding and decoding occur when X and Y
make use of their respective linguistic abilities. The communication channel
can be described as identical with a text. The signal can be described as
identical with an utterance. Hence, the communication involving the two
persons X and Y can be described as follows: a person (X) wishes to convey
a message to another person (Y); X encodes the message into an utterance;
the utterance is sent to Y using a text, after which Y decodes the utterance
and partakes of its content, that is to say, the message from X.?’

A distinguishing characteristic of the code model is the importance placed
on the utterance as a conveyor of messages. In the code model, the utterance
is a fact, through which the receiver (in our case the reader) can immediately
form a true opinion of what the sender (the writer) wished to convey with
that utterance; the only thing required is that the reader has access to the
right code. In recent times, philosophers have come to question whether,
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in the understanding process, the role of the utterance (and perhaps also
the role of the writer) has in fact not been exaggerated; as a consequence,
some authors have begun developing a different model.?® In this model,
the utterance is just a piece of indirect evidence. The utterance is a fact,
from which the receiver-reader can only infer what the sender-writer wished
to convey. The receiver-reader must insert the utterance into some sort of
context. Only by drawing on a context is it possible for the reader to arrive
at a conclusion with regard to the content of the utterance; this is what
we will call the inferential model.” According to the inferential model,
the following events occur when a writer makes himself understood by a
reader using a text: a person (X) has a message, a piece of information,
that she wishes to convey to another person (Y); X indicates the message
by producing an utterance; the utterance is transferred to Y via a text; Y
notice the text, then inserts it into a context, through which the utterance —
the message from X — can subsequently be inferred.*

The decided difficulty with the inferential model is the concept of context.
By a coNTEXT we would have to understand something that belongs exclu-
sively to the intellect of the reader — this much is clear. When trying to
understand an utterance, it is not the physical world as such that a reader
brings to bear on the understanding process, but the mental representations
he makes of the physical world. We would then have to accept that CONTEXT
is defined as the entire set of assumptions about the world in general, that a
reader — through decoding, through inference, through direct perception or
through using his memory — has access to when reading a text.’! Consider
the example of a reader, an insurance adjuster, confronted with the following
passage in a written notification of damage: “Anders ran after the dog with
false teeth in his mouth”. The notification, written by one Britta Andersson,
describes how her husband’s false teeth came to be damaged. Now, assume
that the reader draws the conclusion that the dog and not the man Anders
has the false teeth in his mouth, though both alternatives are fully possible
from a grammatical point of view. It is then conceivable that the reader
(consciously or unconsciously) argues along the following lines:

Premise (1): Either the man Anders or the dog has the false teeth in
his mouth.

Premise (2): Somehow the dog has got hold of Anders’s false teeth.

Premise (3): If the dog gets Anders’s false teeth, he puts them in his
mouth.

Conclusion: It is the dog that has the false teeth in his mouth.

The first premise is the result of decoding. It has its basis partly in the
reader’s perception of existing grammatical rules, and partly in the reader’s
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assumption that Britta expresses herself in accordance with the rules of
grammar. The second premise represents the result of inference. It has its
basis partly in the reader’s assumption that, in some way, Anders’s false
teeth have become damaged, and partly in the application of a proposition
of generalised knowledge; if the dog gets hold of Anders Andersson’s false
teeth, then the teeth will very likely be damaged.??> The third premise also
represents the application of a proposition of generalised knowledge. It is
based partly on the reader’s collected experiences of dogs in general, and
partly on the reader’s assumption that dogs will be dogs.

The problem with describing the understanding of utterances as dependent
on a context is that it can only partially explain how understanding is
actually achieved. The scope of a context borders on the infinite. Any reader
faced with an utterance has access to countless assumptions. In principle,
any assumptions could be used as a premise for the reader’s inference.
Naturally, however, not all of the assumptions will lead the reader to the
true content of the utterance. The question arises: considering that a reader
has access to thousands and thousands of contextual assumptions, how can
she succeed in selecting the ones that lead to understanding? According
to the answer offered by linguistics, the reader resorts to a second-order
assumption. The reader assumes about the utterer (the writer) that he is
communicating in a rational manner. In other words, the utterer is assumed
to be conforming to some certain communicative standards.® It is this
communicative assumption fogether with the context that makes it possible
for the reader to successfully establish the content of an utterance.

As a suitable illustration, we can return to the notification of damage and
the passage “Anders ran after the dog with false teeth in his mouth”. The
reader understands the utterance to express that it is the dog and not the
man Anders who has the false teeth in his mouth. The reader’s premises
are those earlier denoted as (1), (2) and (3). Of course, these are not the
only premises available to the reader. Among other things, the reader should
typically also have access to the two assumptions denoted as (4) and (5) in
the syllogism stated below. Used in the manner illustrated in the syllogism,
these assumptions lead the reader to the conclusion that it is the man Anders
and not the dog who has the false teeth in his mouth.

Premise (1): Either the man Anders or the dog has the false teeth in
his mouth.

Premise (4): Anders owns false teeth.

Premise (5): If Anders owns false teeth, then he has them in his
mouth.

Conclusion: It is the man Anders who has the false teeth in his
mouth.
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So what is it that compels the reader to use contextual premises (2) and (3),
and not premises (4) and (5)? One possible answer could be that, according
to an assumption held by the reader, the writer (Britta) has expressed herself
according to the communicative standard stated below:

If a person produces an utterance taking the form of a written notifi-
cation of damage, then the notification should be drawn up, so that its
entire content appears fully relevant.

For what is the point of uttering the passage “Anders ran after the dog with
false teeth in his mouth”, if it does not in some way explain the damage to
the false teeth?

Now, the question of relevance for this work is how these two models
— the code model and the inferential model — should be approached. Both
models are intended to offer an explanation of how a writer and a reader
succeed in communicating using a text. The problem is that the explanations
provided by the two models are different. The code model and the inferential
model would then have to be seen as competing models. Given the question
I intend to answer in this chapter — How can we best describe the way an
applier shall proceed to determine the correct meaning of a treaty provision,
considered from the point of view of international law? — and given that I
wish to provide a definite answer, it is apparent that I cannot apply both. I
need to make a choice. This choice will determine the direction taken in the
subsequent chapters of this work, the purpose set for those chapters being
to clarify and put to words all those rules laid down in international law
for the interpretation of treaties. The question is whether the code model or
the inferential model should be seen as the better description of the way an
applier shall proceed to determine the correct meaning of a treaty provision,
considered from the point of view of international law. If the code model is
better, then an important task will be to identify the code presupposed by the
rules of interpretation laid down in international law. If the inferential model
is better, then the task will be to determine what those rules of interpretation
presuppose in terms of communicative assumptions.**

In my opinion, the inferential model should be seen as the better
description in the sense stated above. Two lines of argument support this
conclusion. The first line of argument is one about language in general.
Circumstances indicate that only the inferential model could be seen as a
correct description of the way the common reader proceeds to determine
the utterance meaning of a text. In modern linguistics, the code model has
come under so much criticism that it must be questioned whether this model
should be regarded at all as valid. In Section 3 of this chapter, I will describe
the main points of this criticism, drawing heavily on a piece of work written
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by the two British linguists Dan Sperber and Deirdre Wilson.* The second
line of argument that supports my conclusion is an argument about language
considered from the point of view of the Vienna Convention. Circumstances
indicate that only the inferential model could be seen as a correct description
of the way an applier shall proceed to determine the correct meaning of
a treaty provision, according to the rules laid down in international law.
Regardless of whether the code model should be considered valid or not,
strong arguments suggest that this model should at least not be regarded as
valid for the very specific purposes we have in mind. In Section 4 of this
Chapter, these arguments will be presented in more detail.

3 HOW TO DETERMINE THE CORRECT MEANING (CONT’D)

In order for the code model to be accepted as a valid description of the way
the common reader proceeds to determine the utterance meaning of a text, it
must be possible to establish the existence of a code — but not just any code.
The code must be such that a written utterance can always be paired with
what the utterance contains — a specific message. One suggestion is that this
code can be identified with the lexicon and grammar of a language — what
we call semantics.* This is a sound suggestion insofar as the semantics of a
language actually can be seen to form a code. The problem is that semantics
is not a code in the very sense implied by the code model. The rules of
semantics form a code, according to which sentences can be linked with
sentence meanings. For the conclusion to be tenable, that a reader is able
to use the rules of semantics to pair the production of a written utterance
with a specific message, it must be possible first to regard the production
of an utterance on a piece of paper as amounting to much the same as the
production of a sentence; second, it must be possible to regard the sentence
meaning of a text as always corresponding to a specific message. These are
conditions that cannot possibly be considered fulfilled. It is conceivable to
say that there is a close resemblance between the production of a sentence
on a piece of paper and the production of a written utterance.’’” When a
written utterance is produced, it is through the production of a sentence or a
series of sentences on a piece of paper. What cannot as easily be overcome
are the differences between the content of an utterance and the sentence
meaning of a text.*® Let us cite Sperber and Wilson:

An utterance has a variety of properties, both linguistic and non-linguistic. It may contain
the word “shoe”, or a reflexive pronoun, or a trisyllabic adjective; it may be spoken on top
of a bus, by someone with a heavy cold, addressing a close friend ... [G]Jrammars abstract
out the purely linguistic properties of utterances and describe a common linguistic structure,
the sentence, shared by a variety of utterances which differ only in their non-linguistic
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properties. By definition, the semantic representation of a sentence, as assigned to it by a
... grammar, can take no account of such non-linguistic properties as, for example, the time
and place of utterance, the identity of the speaker, the speaker’s intentions, and so on. The
semantic representation of a sentence deals with a sort of common core of meaning shared
by every utterance of it. However, different utterances of the same sentence may differ in
their interpretation; and indeed they usually do.*

Of course, it is a possibility that we are dealing with a code, which
contains the rules of semantics but only as part of a larger signal system more
comprehensive in kind. “Much recent work in pragmatics”, state Sperber
and Wilson, ...

... |[has assumed] that there are rules of pragmatic interpretation much as there are rules
of semantic interpretation, and that these rules form a system which is a supplement to a
grammar as traditionally understood.*’

This assumption is only partially correct. Indisputably, rules of pragmatics
exist, and among the many kinds of utterances that cannot be fully compre-
hended by a reader applying the rules of semantics, there are indeed those
that can be comprehended using pragmatics. Consider the example of the
woman, Mrs. K, who comes home from work one evening and finds a note
from her husband on the kitchen table:

(1) “T am at a meeting with the PTA (Parent-Teacher Association)”.

Mrs. K can instantly comprehend what Mr. K wishes to express, namely
that Mr. K is at a meeting with the PTA. The reason is that a basic rule of
pragmatics can be brought to bear on the text written, according to which the
“I” in an utterance typically refers to the utterer. In order for pragmatics and
semantics to function as a code in the sense of the code model, something
more is required: each and every one of the great number of utterances that
cannot be fully comprehended by a reader applying the rules of semantics,
needs to be such that it can be comprehended using pragmatics. Clearly,
this is a requirement that pragmatics cannot live up to.*! Take for example
the following utterance:

(2) “Here comes Mrs. K. She has egg on her blouse.”

Certainly, everyone can understand that it is Mrs. K who has egg on her
blouse. Using English grammar we can easily conclude that the pronoun
“she” refers to a person of female gender. But — and this is where utterance
(2) differs from utterance (1) — no pragmatic rule can be brought to bear
on the utterance that allows us to identify the person being referred to, that
is, Mrs. K. Apparently, in order for a reader to understand utterance (2),
something more is required than just semantics and pragmatics.
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Several linguists have described understanding as an inferential process,
while still assuming the code model to provide the framework for a general
theory of verbal communication. The underlying assumption is that a process
of inference can be part of a larger decoding process.*? This notion that the
understanding of utterances is a process at least partially based on inference
squares well with our everyday experiences. The problem with the idea is
that it greatly underestimates the difference between a decoding process
and a process of inference. A decoding process begins with a signal and
results in a message, which is linked to the signal using a code. A process
of inference starts with a set of premises and results in a conclusion linked
to the premises using ordinary rules of deductive reasoning. For a reader to
be able to decode a written utterance and comprehend the message that the
writer wishes to convey, it must be possible for the reader to use that very
same code, which was earlier used by the writer to encode the message.
Hence, whoever assumes that a process of inference can be comprised in a
decoding process is forced also to assume that a reader and a writer can be
simultaneously working on the basis of an identical set of assumptions. This
assumption is obviously difficult to defend.*’ The premises used by a reader
for the understanding of a written utterance are drawn from a context.*
According to what we stated earlier, CONTEXT is the entire set of assumptions
about the world in general that a reader has access to when reading a text.*’
Of course, the problem is that it is impossible to find two people who
hold two identical sets of assumptions about the world in general. Different
people have different experiences, and different experiences inevitably lead
to the development of different assumptions. Even in cases where two
people happen to share an experience it cannot be taken for granted that they
will develop identical assumptions with regard to that common experience.
Tests have shown that two people witnessing the same event can still have
completely different ideas of what actually happened.*®

Of course, some assumptions held by two people will always be shared.
Hence, if a reader and writer wish to understand one another, they would only
have to ensure that nothing but shared assumptions are used.*’ Naturally, the
reader and the writer must be able to distinguish the assumptions they share
from those that they do not share — a requirement not easily met. For a reader
and a writer to be certain that they share a given set of assumptions {A;, A,,
A,}, the reader would have to know that the writer holds the assumptions
{A,, A,, A;}, and the writer must know that the reader holds those same
assumptions; but this is not all. The reader and the writer must mutually
know that they hold the assumptions {A,, A,, and A3}.*® The reader must
know that the writer knows that the reader holds the assumptions {A,, A,,
A,}, and that the writer knows that the reader knows that the writer holds the
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assumptions {A,, A,, A,}, and that the writer knows that the reader knows
that the writer knows that the reader holds the assumptions {A,, A,, A;}, and
so forth into infinity. In the same way the writer must know that the reader
knows that the writer holds the assumptions {A,, A,, A;}, and the reader
must know that the writer knows that the reader holds the assumptions {A,,
A,, A5}, and that the reader knows that the writer knows that the reader
knows that the writer holds the assumptions {A,, A,, A;}, and so forth into
infinity. This condition is impossible to meet.** A reader and a writer can
never know for sure, that they share a given set of assumptions. They can
only assume that this is the case.”

It seems to be the natural way for supporters of the code model who wish
to avoid this dilemma, to give up the requirement of mutual knowledge and
instead replace it with a requirement of mutual assumption: the reader and
the writer must mutually assume that they share a given set of assumptions.’!
But even this more realistic requirement gives pause. The problem is that
the greater the number of assumptions linked together in a chain of the
kind discussed here, the less likely the assumption found at the end of the
chain.>® For example, a reader may assume with a probability approaching
certainty, that a writer holds a given set of assumptions {A,, A,, A;}; the
reader should be less certain, that the writer assumes that the reader holds
the assumptions {A,, A,, A}, and even less certain that the writer assumes
that the reader assumes that the writer holds the assumptions {A,, A,, A;};
and so forth. The weakest probability of all should be the one conferred
on the assumption that the reader and the writer mutually assume that they
share the assumptions {A,, A,, A;}, being the last link in the reader’s chain
of assumptions. The reader’s and writer’s respective chains of assumption
are always infinitely long. Considering this, the question arises how it is
ever possible for a reader and a writer to even begin meeting the requirement
of not using assumptions other than those that are shared. The question
remains unanswered.”

Let us summarise. A person who advocates the code model as an expla-
nation of the way any common reader would proceed to determine the
utterance meaning of a text will quite clearly have difficulties justifying her
position. In order for the code model to be considered justified, it must be
possible to show the existence of a code, through which a written utterance
can be linked with a specific message. The rules of conventional language are
themselves incapable of functioning as such a code — this is something that
even supporters of the code model have come to realise. Hence, supporters
of the code model contend that the rules of conventional language are to be
seen as forming only a part of the larger signal system, which also includes
the mutual assumptions held by the reader and the writer with regard to the
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world in general. In order for the mutual assumptions held by reader and
writer to perform the functions of a code, reader and writer must be able
to distinguish the assumptions they share from those they do not share. As
of this date, no one has been able to show how this requirement can ever
be met in practice. The conclusion that immediately presents itself is that
the code model should be dismissed. If we wish to describe the way any
common reader would proceed to determine the utterance meaning of a text,
then the inferential model is our only remaining choice.

Nevertheless, the choice of the inferential model also poses certain
problems of justification. It cannot be denied, that when a reader under-
stands a written utterance, decoding will be involved to some extent.>*
Decoding occurs whenever the reader takes assistance from the linguistic
rules of a language — i.e. from semantics and pragmatics — to pair the
utterance with some certain linguistic meaning. Wishing to defend our
choice of the inferential model, we are obviously faced with the task of
trying to explain how decoding can be a part of a process of inference,
despite the fact that a decoding process and a process of inference are
two completely different things.>> The explanation is quite simple. All
we need to do is consider the result of decoding as a piece of indirect
evidence, based on which a reader can only infer what the writer wished
to convey.’® When a reader has noticed an utterance, and she has realised
the linguistic system used by the writer, it is only logical that the reader
should start by drawing upon the rules of that same system to see how far
it gets her. Any of the following two results may be obtained. First, it may
be that the linguistic meaning of the text is indeterminate, the conclusion
being that the writer’s message obviously must be something else than what
is shown by a mere application of linguistic rules. To determine conclu-
sively what the writer wishes to convey, the reader would then be forced to
continue her efforts, inserting the utterance into a context. Second, it may
be that the linguistic meaning of the text is determinate. It is possible that
the reader then decides that she has obtained the writer’s message, and that
the process of understanding can be concluded. The thing is, however, that
the reader can never be completely sure of actually having obtained the
writer’s message. It might be that the writer made a grammatical error, or it
might be that something is implied. The reader can only assume that the true
message is the one obtained by an application of linguistic rules. In both
cases, the reader’s understanding of the utterance is a matter of decoding;
but in neither case is the linguistic meaning of the utterance itself decisive
for the reader’s conclusion. The linguistic meaning is nothing but a piece of
indirect evidence, based on which the reader can only infer what the writer
is trying to convey.”’
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4 HOW TO DETERMINE THE CORRECT MEANING (CONT’D)

Regardless of whether the code model should be considered as valid or not,
strong arguments suggest that this model should at least not be regarded as
valid for the very specific purposes that we have in mind. It is a fact that the
rules of interpretation laid down in international law are not always sufficient
to generate a determinate interpretation result.’® If appliers interpret a treaty,
and several rules of interpretation can be applied, the results obtained will
sometimes conflict. In international law, there are rules for resolving some of
these conflicts. Not only does international law comprise a number of first-
order rules of interpretation, but also a few second-order rules are provided.”
A first-order rule of interpretation tells appliers how an interpreted treaty
provision shall be understood, in cases where the provision has shown
to be unclear. A second-order rule of interpretation tells appliers how an
interpreted treaty provision shall be understood, in cases where two first-
order rules of interpretation have shown themselves to be in conflict with
one another. However, not every conflict between two first-order rules of
interpretation can be resolved merely by applying a legally binding second-
order rule of interpretation. We have to accept that, although a treaty may
have been interpreted in full accordance with the rules of interpretation laid
down in international law, there will nevertheless be situations where two
conflicting interpretation results must both be regarded as legally correct.
This is a fact that can be reconciled with the inferential model, but hardly
with the code model.

Let us assume that the procedure to be used for determining the correct
meaning of a treaty provision, according to the rules of interpretation laid
down in international law, is the one described by the inferential model.
In the inferential model, an interpretation result is always an assumption.
The understanding of a written utterance is dependent upon a context. It
has been stated earlier that according to the inferential model, the following
events occur when a writer (X) and a reader (Y) communicate using a text:
a person (X) has a message, a piece of information, that he wishes to convey
to another person (Y); X indicates the message by producing an utterance;
the utterance is transferred to Y via a text; Y notices the text, then inserts
it into a context, through which the utterance — the message from X — can
subsequently be inferred.®® We have also observed that we would have to
understand context to represent the entire set of assumptions about the world
in general to which a reader has access when reading a text.’! An assumption
is neither true nor false; it is measured in terms of its strength. Hence, given
that a conclusion obtained through deduction is never stronger than the
weakest premise, then according to the inferential model, an interpretation
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result can only be described as more or less strong or well-founded. This
is a fact that causes little concern. In the situation where two conflicting
interpretation results are both to be regarded as correct, considered from the
point of view of international law, we can still defend our claim that they
are both prima facie warranted.

Now, let us assume instead that the procedure to be used for determining
the correct meaning of a treaty provision, according to the rules of interpre-
tation laid down in international law, is the one described by the code model.
In the code model, an interpretation result will always have a truth value.
The understanding of a written utterance is dependent upon the existence
of a specific state of affairs, namely that the reader and the writer have
access to the exact same code. According to the code model, the following
events occur when a writer (X) and a reader communicate using a text
(Y): a person (X) wishes to convey a message to another person (Y); X
encodes the message into an utterance; the utterance is sent to Y using a
text, after which Y decodes the utterance and partakes of its content, that
is to say, the message from X.%? A state of affairs either exists, or it does
not. A writer and a reader either have access to the right code, or not; no
other alternatives are available. Therefore, according to the code model, an
interpretation result must be either true or false. As earlier stated, there are
situations where two conflicting interpretation results will both have to be
regarded as correct, considered from the point of view of international law.
Given the assumption that the code presupposed by the code model will
have to be found in the rules of interpretation laid down in international
law, and in those rules alone, it seems we would also be forced to accept the
proposition that two conflicting interpretation results can be equally true.
Of course, this is a proposition we cannot accept.

Naturally, if someone says that the procedure to be used for determining
the correct meaning of a treaty provision, according to the rules of interpre-
tation laid down in international law, is the one described by the code model,
then this is not necessarily tantamount to saying that the code presupposed
by the code model will have to be found in the rules of interpretation laid
down in international law, and in those rules alone. It might be the case that
we are speaking of a code of which the rules of interpretation are only a
part. The code could be comprised partly by the rules of interpretation laid
down in international law, and partly by some other norm or norms of inter-
national law. The question is which other norm or norms this could possibly
be. One answer could be the principle of good faith. According to what is
provided in VCLT article 31 § 1, “[a] treaty shall be interpreted in good
faith” (Fr. “de bonne foi”; Sp. “de buena fe”).® Judging from the literature,
this principle of good faith is a norm that guides the entire interpretation
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process.* Consequently, the principle should be seen to influence not only
the contents of the rules of interpretation. They should also be seen to play
a part above and beyond these rules.®> In the situation where two first-order
rules of interpretation are in conflict with one another, and the conflict
cannot be resolved through the application of a legally binding second-
order rule of interpretation, one should still have to ensure that the treaty in
question is interpreted in good faith.
Good faith has been defined in the following manner:

Bona fides (good faith). A person acts in bona fides when he acts honestly, not knowing
nor having reason to believe that his claim is unjustified ... Bona fides ends when the person
becomes aware, or should have become aware, of facts which indicate the lack of legal
justification for his claim.%

Translated to the context of treaty interpretation and to the legal regime laid
down in international law, the idea of good faith can be expressed more
precisely. An applier can be said to act in good faith, if she chooses to
understand a treaty in accordance with a first-order rule of interpretation, as
long as the application of that rule does not leave the meaning of the treaty
unclear.®” If an applier chooses to understand a treaty in accordance with a
first-order rule of interpretation, although the application of that rule leaves
the meaning of the treaty unclear, she cannot be said to have acted in good
faith. The concept of clarity assumed for the regime of interpretation laid
down in international law is the one expressed in VCLT article 32. Saying
that a treaty provision is clear is tantamount to saying that the provision
can be understood in such a way that its meaning will neither be considered
“ambiguous or obscure”, nor will it be regarded as amounting to a result
which is “manifestly absurd or unreasonable”.®® The Vienna Convention’s
call on appliers to always interpret a treaty in good faith could therefore be
rephrased in the following manner:

If it can be shown that a treaty provision, according to whatever
first-order rule of interpretation is applied, cannot be understood in
such a way that its meaning will not be considered “ambiguous or
obscure”, or will not amount to a result which is “manifestly absurd or
unreasonable”, then the provision should not be understood according
to this rule.®”

Saying that the meaning of a treaty is “ambiguous” is tantamount to saying
that the first-order rules of interpretation laid down in international law can
be used to support two conflicting interpretation results.” If a meaning is
“obscure”, it means that none of the first-order rules of interpretation laid
down in international law are applicable.”! If a meaning is “absurd or unrea-
sonable”, it means that it cannot be rationally defended.”” The expression
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“manifestly” embodies a requirement on significance.” Saying that a treaty
provision T cannot be interpreted according to a specified first-order rule of
interpretation (R, ), without it leading to a result which is “manifestly absurd
or unreasonable”, then this would obviously be tantamount to saying the
following: the reasons for not understanding treaty provision T in accordance
with the rule of interpretation R, are significantly stronger than the reasons
for the opposite.” What we are discussing here is the situation where two
first-order rules of interpretation conflict with one another, without there
being any legally binding second-order rule of interpretation that can be
applied for resolving the conflict. In such a situation, a treaty provision
cannot be understood in such a way in accordance with a first-order rule
of interpretation, so that its meaning will not be considered “ambiguous
or obscure”.”> Obviously, in the situation confronted, the principle of good
faith (as it has earlier been described) can then be simplified:

If a treaty needs to be interpreted, and it can be shown that two first-
order rules of interpretation are in conflict with one another, and that
the reasons for understanding the treaty in accordance with the one rule
are significantly stronger than the reasons for understanding the treaty
in accordance with the other, then the treaty should not be understood
in accordance with this other rule of interpretation.

It is now clear that the principle of good faith does not fit well with a
theory, according to which the rules laid down in international law for the
interpretation of treaties are to be given a description based on the code
model. Assume that we interpret a treaty (T) by applying two different
first-order rules of interpretation (R, and R,). Assume also that the rules
R, and R, have shown themselves to be in conflict with one another, and
that no legally binding second-order rule of interpretation can be applied
for resolving the conflict. In order for us to be able to resolve the conflict
by applying the principle of good faith, the reasons for understanding the
treaty T in accordance with either of the rules R, or R,, must be sufficiently
stronger than those for understanding the treaty in accordance with the
other rule. Two things make this task appear problematic. First, it appears
that the principle of good faith would involve questions of an explanatory
nature equally difficult to handle as those questions occasioned by the code
model in general. Considered the way the principle of good faith has been
defined earlier, we are forced to identify the reasons for understanding a
treaty in accordance with the rules of interpretation R, and R,. Obviously,
these reasons must be other than those represented by the rules themselves.
We cannot possibly say about the two rules R, and R, that the one is
significantly stronger than the other; both are part of international law, and
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as such equally strong. The question is whether we even know what reasons
we are speaking about. The principle of good faith appears to be based on an
answer to the question, to which even linguistics has been forced to resign:
how can the code required by the code model be described?

Secondly, the principle of good faith does not seem enough powerful
to be used for the purpose here at hand. If the procedure to be used for
determining the correct meaning of a treaty provision, according to the rules
of interpretation laid down in international law, is the one described by the
code model, then a conflict between two first-order rules of interpretation
must be resolved — two conflicting interpretation results cannot both be
true. As it appears, this is a requirement that the principle of good faith
cannot possibly meet. It is true that at this juncture we cannot really say
what the code model implies, when it refers to the reasons for understanding
a treaty according to a first-order rule of interpretation. However, from
general practical reasoning we know for a fact that a conflict of norms is
not always easy to resolve. Situations do arise where two conflicting norms
are supported by reasons, of which the reasons supporting the one norm can
be said to be significantly stronger than the reasons supporting the other.
But we are also often faced with situations where the reasons supporting
two conflicting norms will have to be regarded as more or less equally
strong. I cannot see why this would not also be the case when the conflict
concerns the norms constituted by the rules of interpretation laid down in
international law. All things considered, it seems that the principle of good
faith can hardly be the missing piece that we need for our explanation, in
order to defend a description of the rules laid down in international law for
the interpretation of treaties being based on the code model. For the same
reason, I maintain that I have good grounds for drawing this conclusion:
the procedure to be used for determining the correct meaning of a treaty
provision, according to the rules of interpretation laid down in international
law, is the one described by the inferential model.

5 THE CONCEPT OF A FIRST-ORDER RULE
OF INTERPRETATION

It seems it is time to summarise. Two questions were raised in the intro-
duction to this chapter:

(1) What is meant by “the correct meaning of a treaty provision
considered from the point of view of international law”?

(2) How can we best describe the way an applier shall proceed to
determine the correct meaning of a treaty provision, considered
from the point of view of international law?
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We can now consider these questions answered. The first of the two
questions was the one I addressed in Section 1 of this chapter. The correct
meaning of a treaty, considered from the point of view of international law,
must be categorised as of the kind earlier defined as its utterance meaning.
The correct meaning of a treaty can be identified with the pieces of infor-
mation with regard to its norm content, according to the intentions of the
treaty parties — all those states, for which the treaty is in force — insofar
as these intentions can be considered mutually held. The second question
was the one addressed in Sections 2, 3 and 4. To determine the correct
meaning of a treaty, appliers should proceed in the exact same way as any
common reader would proceed to determine the utterance meaning of any
text. According to linguistics, we would then have to choose between two
explanatory models.”® The one is the code model, the other is the inferential
model. As I have tried to establish, the procedure to be used for determining
the correct meaning of a treaty provision, according to the rules of inter-
pretation laid down in international law, is definitely the one described by
the inferential model. When appliers interpret a treaty provision according
to the rules laid down in international law, the provision is inserted into a
context, from which the meaning of the provision is subsequently inferred.
Let us now examine what possible consequences might ensue from these
observations.

International law distinguishes between correct and incorrect interpre-
tation results. Not all interpretation results can be considered correct from
the point of view of international law. The only results that can be considered
correct are those that can be justified by reference to the rules of interpre-
tation laid down in international law. As we stated earlier, when an applier
interprets a treaty provision in accordance with the rules of interpretation
laid down in international law, she starts by inserting the provision into
a context; then, using inference, she draws on the context to arrive at a
conclusion about the meaning of the interpreted provision. We also noted
that CONTEXT means the entire set of assumptions about the world in general
that a reader has access to when reading a text; we have termed these
as CONTEXTUAL ASSUMPTIONS. Hence, it appears that in order to distin-
guish between correct and incorrect interpretation results, we would have
to single out some contextual assumptions as being acceptable and some as
unacceptable.

If we examine articles 31-33 of the Vienna Convention on the Law of
Treaties, the idea is expressed somewhat differently. The provisions of the
convention do not address so much the idea of acceptable and unacceptable
contextual assumption; rather, they address the idea of acceptable and
unacceptable means of interpretation. However, on closer inspection, this
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must be seen to amount to very much the same thing. When we say that
a reader inserts a written utterance — a text — into a context, this is much
the same as saying that the reader obtains an idea — that is, he develops an
assumption — about the relationship held between the utterance and the world
in general. A means of interpretation can be said to correspond to a more
or less distinctly defined part of the world in general. The list of acceptable
means of interpretation includes conventional language, “the context”, the
object and purpose of the interpreted treaty, and fravaux préparatoires.
All things considered, it is apparent that when the Vienna Convention
categorises means of interpretation as either acceptable or unacceptable, this
can be seen indirectly to imply a corresponding categorisation of contextual
assumptions. Of all those contextual assumptions that can possibly be made
by appliers with regard to the relationship held between an interpreted treaty
provision and the world in general, the only ones that may be used, according
to the convention, are those regarding the relationship held between the
provision and the means of interpretation recognised as acceptable.

However, this is not the only limitation international law sets for the use
of contextual assumptions. Take for example the following syllogism:

Premise 1: According to what is stated in article 4 § 1 of the European
Convention for the Protection of Human Rights and Fundamental
Freedoms, “[n]o one shall be held in slavery or servitude”.

Premise 2: In conventional language, the meaning ascribed to the
word PIG is greedy, dirty or unpleasant person.

Premise 3: In article 4 § 1 of the European Convention, the meaning
conferred on the term NO ONE is the same meaning as the meaning
ascribed to the word PIG in conventional language.

Conclusion:  According to article 4 § 1 of the European Convention,
a greedy, dirty or unpleasant person shall be held in slavery or
servitude

Three premises are used for the deduction. The first premise is an assumption
about the existence of a written utterance — the text denoted as article 4 §
1 of the European Convention. The second premise is an assumption about
the content of a particular means of interpretation recognised as acceptable
by international law — the one denoted as conventional language. The third
premise is an assumption about the relationship held between a written
utterance (article 4 § 1 of the European Convention) and a particular means
of interpretation recognised as acceptable by international law (conven-
tional language). All three assumptions cannot be regarded as acceptable,
considered from the point of view of international law. Such is the case
if we consider the legal regime established by international law for the
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interpretation of treaties as merely authorising a set of interpretation data.
But international law does not just authorise a set of interpretation data.
As we stated earlier, the content of the legal regime established by interna-
tional law amounts to a more or less coherent system of rules. International
law indicates for the appliers not only what particular means of interpre-
tation they are allowed to use for the interpretation of a treaty, but also
how appliers, by using each means, shall argue to arrive at an acceptable
conclusion about the meaning of said treaty. The implications of this are
easily seen: of all those assumptions that can possibly be made by appliers
with regard to the relationship held between an interpreted treaty provision
and a means of interpretation recognised by international law as acceptable,
not all can be said to be acceptable considered from the point of view of
international law.

The only way to further limit the use of contextual assumptions is to
limit the use of communicative assumptions. As earlier stated, when a reader
selects, from among the many possible contextual assumptions available,
those particular assumptions to be used for the interpreting of a text, she
does so on the basis of a communicative assumption. The following is an
example of a communicative assumption:

The parties to the European Convention have produced their respective
utterances in such a way, that in article 4 § 1 the meaning of the
expression “[n]o one” agrees with conventional language.

If it is indeed the case, that international law distinguishes between those
contextual assumptions that are acceptable and those that are not, then
clearly, the rules of interpretation laid down in international law should best
be described as if they were authorising a set of communicative assump-
tions. The only acceptable communicative assumptions are those that can
be categorised as being of certain kinds — simply stated, this is what the
rules of interpretation provide.

Considered that we are interested in providing a general description of the
contents of the rules of interpretation laid down in international law, it would
then appear that we should also be interested in the question of how a general
description of the content of a communicative assumption could possibly
be provided. That being the case, we need only remind ourselves of what
we have already stated. We noted earlier that a communicative assumption
is one that limits the use of contextual assumptions. In our case, limits are
set on the use of contextual assumptions with regard to the relationship held
between an interpreted treaty provision and a means of interpretation recog-
nised as acceptable by international law. A communicative assumption has
been defined earlier as the assumption of a particular reader that a particular
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writer expresses herself in accordance with some particular communicative
standard. The type of communicative assumption we wish to identify here
must then be an assumption to the effect, that the relationship held between
an interpreted treaty provision and some particular means of interpretation
is of a particular kind — the relationship held is a kind that conforms to a
particular communicative standard. Schematically, this can be described in
the following way:

The parties to the treaty have expressed themselves in such a way, that
the relationship held between the interpreted provision and the means
of interpretation M conforms to the communicative standard S.

If we wish to establish a model, which describes in general terms the
contents of the rules laid down in international law for the interpretation of
treaties, it could be stated as follows:

If it can be shown that between an interpreted treaty provision and any
given means of interpretation M, there is a relationship governed by
the communicative standard S, then the provision shall be understood
as if the relationship conformed to this standard.

This model will be of great help when I address the purposes set for Chapters
3-9. In Chapter 3, I shall describe what it means to interpret a treaty using
conventional language (“the ordinary meaning”). In Chapters 4, 5 and 6,
I shall describe what it means to interpret a treaty using the context. In
Chapter 7, I shall describe what it means to interpret a treaty using its object
and purpose. In Chapters 8 and 9, I shall describe what it means to interpret
a treaty using what we have earlier termed as supplementary means of inter-
pretation. In the terminology used for this work, describing what it means to
interpret a treaty using some specific means of interpretation M is tantamount
to clarifying and putting to words those first-order rules of interpretation,
through which the usage has to be effectuated.”” Drawing upon the model
stated above, we can now define this task more precisely. Considering my
intention to describe what it means to interpret a treaty using some specific
means of interpretation M, if I wish to be successful I must determine the
contents of the means of interpretation M. (The question is: what is meant
by “M”?) Moreover, I must determine the contents of the communicative
standard or standards that govern the relationship held between an inter-
preted treaty and the means of interpretation M. (The question is: what
communicative standard or standards shall the parties to a treaty be assumed
to have followed, when an applier interprets a treaty using the means of
interpretation M?)

This being said, we can now move on to our last task in this chapter. As
stated earlier, the rules laid down in international law for the interpretation
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of treaties include rules of two kinds; they have been termed as first-order
rules and second-order rules of interpretation, respectively. A first-order rule
of interpretation tells appliers how an interpreted treaty provision shall be
understood, in cases where it has shown to be unclear. A second-order rule
of interpretation tells appliers how an interpreted treaty provision shall be
understood in cases where two first-order rules of interpretation have shown
themselves to be in conflict with one another. What I have described in the
present Section 5 is only the concept of a first-order rule of interpretation. I
have still to describe the concept of the second-order rule of interpretation.
This will be the task in Section 6.

6 THE CONCEPT OF A SECOND-ORDER RULE
OF INTERPRETATION

First of all, I need to refine the terminology used in Section 5 of this chapter.
As we have noted, a first-order rule of interpretation tells appliers how
an interpreted treaty provision shall be understood in cases where it has
shown to be unclear. It indicates the type of relationship that, according
to a specific communicative standard, shall be assumed to hold between
an interpreted treaty provision and a given means of interpretation. An
assumption to the effect, that the relationship held between an interpreted
treaty provision and some particular means of interpretation is of a kind
that conforms to a particular communicative standard, is what we have
hitherto been terming as a communicative assumption. We shall now be
more specific; we shall call this a first-order communicative assumption.
Accordingly, a first-order rule of interpretation can be described to authorise
a set of first-order communicative assumptions.

A second-order rule of interpretation tells appliers how an interpreted
treaty provision shall be understood in cases where two first-order rules of
interpretation have shown themselves to be in conflict with one another.
Assume that a reader intends to conclusively determine the meaning of treaty
provision T. The reader applies the rules of interpretation laid down in inter-
national law, but he discovers a conflict exists between two first-order rules
of interpretation — the application of the two first-order rules of interpretation
leads to different results. In such a situation, the interpretation of the treaty
provision T immediately becomes more complicated. If the application of
two different first-order rules of interpretation leads to different results,
then this is ultimately because different rules of interpretation allow the use
of different contextual assumptions — this is something we have already
established. As we have also established, if different first-order rules of
interpretation allow the use of different contextual assumptions, then this
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is because different rules of interpretation allow the use of different first-
order communicative assumptions. The question is what an applier is to
do upon the discovery that, firstly, the rules of interpretation laid down
in international law allow the simultaneous use of two different first-order
communicative assumptions (A, and A,); and secondly, that the assump-
tions A, and A, collide, in the sense that the use of assumption A, ultimately
leads to a different conclusion about the meaning of the interpreted treaty
provision T than does the use of assumption A,. The answer to the question
is that the applier must make an additional assumption — an assumption that
further limits the use of contextual assumptions. The applier must make
an assumption about the relationship held between the two assumptions A,
and A,. Such an assumption will henceforth be termed as a second-order
communicative assumption.

If it is the case, that a second-order rule of interpretation tells appliers how
an interpreted treaty provision shall be understood in cases where two first-
order rules of interpretation are shown to be in conflict with one another,
then — just as with a first-order rule of interpretation — a second-order rule
of interpretation could be described as authorising a set of communicative
assumptions. First-order rules of interpretation have earlier been described
as authorising a set of first-order communicative assumptions. By the same
token, second-order rules of interpretation can be described as authorising
a set of second-order communicative assumptions. The only acceptable
second-order communicative assumptions are those that can be categorised
as being of certain kinds — simply stated, this is what the rules of interpre-
tation provide. As shown earlier, providing a general description of those
first-order rules of interpretation laid down in international law is a question
of how to describe in general terms the contents of an acceptable first-order
communicative assumption. Similarly, providing a general description of
the second-order rules of interpretation must then be a question of how
to describe in general terms the contents of an acceptable second-order
communicative assumption.

To facilitate such a description, it may be suitable to present an example.
Hence, let us once again assume that, during the interpretation of treaty
provision T, a reader discovers two things: first, that the rules of interpre-
tation laid down in international law allow the simultaneous use of two
different first-order communicative assumptions (A, and A,), and second,
that the assumptions A, and A, collide, in the sense that the use of
assumption A, ultimately leads to a different conclusion about the meaning
of the interpreted treaty provision T than does the use of assumption A,.
Assumption A, is allowed by the rule of interpretation R:
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If it can be shown that between an interpreted treaty provision and any
given means of interpretation M,, there is a relationship governed by
the communicative standard S, then the provision shall be understood
as if the relationship conformed to this standard.

Assumption A, is allowed by the rule of interpretation R,:

If it can be shown that between an interpreted treaty provision and any
given means of interpretation M,, there is a relationship governed by
the communicative standard S,, then the provision shall be understood
as if the relationship conformed to this standard.

Hence, the assumptions A, and A, could be schematically described in the
following way:

A,: The parties to the treaty in question have expressed themselves in
such a way, that the relationship held between the interpreted provision
T and the means of interpretation M,, conforms to the communicative
standard S,.

A,: The parties to the treaty in question have expressed themselves in
such a way, that the relationship held between the interpreted provision
T and the means of interpretation M,, conforms to the communicative
standard S,.

In order for the reader to be able to arrive at a definite conclusion about the
meaning of the interpreted treaty provision T, she must make a second-order
communicative assumption. The reader must make an assumption about
the relationship held between the communicative assumption A, and the
communicative assumption A,. Now, let us presume that the relationship
held between the two assumptions A, and A,, according to what the

reader assumes, are such that the reader can use only assumption A,.

In principle, such an assumption can take on four different forms. The

reader’s assumption can be an unconditional, conclusive reason, to use only

assumption A,; the reader’s assumption can be a conditional, conclusive
reason, to use only assumption A,; the reader’s assumption can be an
unconditional reason pro tanto, to use only assumption A,; and the reader’s
assumption can be a conditional reason pro tanto, to use only assumption

A,.” This can be illustrated in the following manner:

(1) Regardless of what particular circumstances can be shown to exist,
the parties to the treaty in question have not expressed themselves in
such a way, that the relationship held between the interpreted treaty
provision T and the means of interpretation M, will conform to the
communicative standard S,, if this means that the relationship held
between provision T and the means of interpretation M, will not conform
to the communicative standard S,.
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(4)
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Given that certain particular circumstances can be shown to exist,
the parties to the treaty in question have not expressed themselves in
such a way, that the relationship held between the interpreted treaty
provision T and the means of interpretation M, will conform to the
communicative standard S,, if this means that the relationship held
between provision T and the means of interpretation M, will not conform
to the communicative standard S,.

Regardless of what particular circumstances can be shown to exist, the
parties to the treaty in question, rather than expressing themselves in
such a way, that the relationship held between the interpreted treaty
provision T and the means of interpretation M, will conform to the
communicative standard S,, have expressed themselves in such a way
that the relationship held between provision T and the means of inter-
pretation M, conforms to the communicative standard S,.

Given that certain particular circumstances can be shown to exist, the
parties to the treaty in question, rather than expressing themselves in
such a way, that the relationship held between the interpreted treaty
provision T and the means of interpretation M, will conform to the
communicative standard S,, have expressed themselves in such a way
that the relationship held between provision T and the means of inter-
pretation M, conforms to the communicative standard S,.

If we wish to establish a model, which describes in general terms the
contents of the second-order rules laid down in international law for the
interpretation of treaties, it seems that this model must be relatively flexible.
Several alternative schemes must be allowed. The second-order rules of
interpretation would have to be described using one of the following four
norm sentences:

(1)

2

()

If it can be shown that the interpretation of a treaty provision in accor-
dance with a first-order rule of interpretation R, leads to a result, which
is different from that obtained by interpreting the provision in accor-
dance with the first-order rule of interpretation R,, then, regardless of
what other particular circumstances can be shown to exist, the provision
shall not be understood in accordance with the rule R,.

If it can be shown that the interpretation of a treaty provision in accor-
dance with a first-order rule of interpretation R, leads to a result, which is
different from that obtained by interpreting the provision in accordance
with the first-order rule of interpretation R,, then, given that certain
other particular circumstances can be shown to exist, the provision shall
not be understood in accordance with the rule R,.

If it can be shown that the interpretation of a treaty provision in accordance
withafirst-order rule of interpretation R, leads to aresult, whichis different
from that obtained by interpreting the provision in accordance with the
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first-order rule of interpretation R,, then rather than with the rule R, — and
regardless of what other particular circumstances can be shown to exist —
the provision shall be understood in accordance with rule R .

(4) Ifitcanbe shown that the interpretation of a treaty provision in accordance
withafirst-orderrule of interpretation R, leads to aresult, whichis different
from that obtained by interpreting the provision in accordance with the
first-order rule of interpretation R,, then rather than with the rule R, —
given that certain other particular circumstances can be shown to exist —
the provision shall be understood in accordance with rule R,.

This model will be of great help when I address the purposes set for

Chapter 10 of this work. As noted earlier, the purpose of Chapter 10 is to

describe the relationship that shall be assumed to hold between the means

of interpretation recognised as acceptable by the Vienna Convention. This
is tantamount to clarifying and putting to words those second-order rules of
interpretation that shall be applied according to international law.” Drawing
upon the model stated above, we can now define this task more precisely.
If T wish to succeed in describing the second-order rules of interpretation
laid down in international law, I must first define the extent to which
conflicts between first-order rules of interpretation can be resolved (if at all)
through the application of a second-order rule. Secondly, I must define how
each particular second-order rule of interpretation is designed, considered
as a reason for action. Shall the rule be considered a conclusive reason
for understanding a treaty provision in accordance with some specific first-
order rule of interpretation, or only as a reason pro tanto? Shall the rule be
considered an unconditional reason for understanding a treaty provision in

accordance with some specific first-order rule of interpretation, or only as a

conditional reason? And if the latter is the case, what are the conditions?

NOTES

1. I wish to extend my warmest thanks to Doctor Marianne Gullberg, of the Max Planck
Institute for Psycholinguistics in Nijmegen, for her professional review of this chapter
and her many valuable comments.

2. Cf. Endicott, p. 454; Marmor, p. 30; Hirsch, pp. 1-6; Williams, 1946, p. 392.

See e.g. Lyons, 1977, p. 28.

4. Cf.ibid.: “We can ... distinguish between the sentence as something that can be uttered
(i.e. as the product of a bit of) language-behaviour and the sentence as an abstract,
theoretical entity in the linguist’s model of the language system. When it is necessary
to distinguish terminologically between these two senses we will use text-sentence™* for
the former and system-sentence* for the latter” (p. 29). By the same token, one can
define a woRrD either as something one uses when writing or speaking, or as a unit in
a theoretical model. When I refer to “word” and “sentence”, it is in the material sense
of something one uses when writing or speaking.
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See Review of the Multilateral Treaty-Making Process (1985), passim.

My italics.

My italics.

My italics.

VCLT article 1 § 1(g).

See e.g. Starke’s International Law, pp. 435-436; Haraszti, p. 28. See also, implicit,
Amerasinghe, p. 200.
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state) has intentions. For further a discussion of this topic, see e.g. Hurd, pp. 968-976;
McCallum, pp. 247ff.; Radin, pp. 863-885.

Cf. Marmor, pp. 165-172; Dickerson, pp. 69-71; McCallum, pp. 239ff. See also
Chapters 3—11 of this work.

Regarding the concept of operative interpretation, see above, Ch. 1, Section 3.

See e.g. Shafeiei: “The obligation of States stems uniquely from their own will.” (Diss.
op. Shafeiei, on the issue of dual nationality, relating to Cases Nos. 157 and 211, ILR,
Vol. 72, p. 537.)

See, explicitly, Seidl-Hohenveldern, 1992, p. 91; Brownlie, p. 627; Yasseen, p. 16;
Barile, p. 85; Sharma, p. 367; Bernhardt, 1963, p. 34.

Speaking of only two explanatory models can be construed as an oversimplification.
Nevertheless, the fact is that in all the attempts of linguistics to come to grips with
the problem of communication, two principal approaches can be discerned. These
two approaches have in turn resulted in numerous more specific variants. However,
I do not see any reason to go into a more detailed discussion of linguistics than is
necessary to complete this chapter. The task at hand is to construct a model that
describes in general terms the contents of the rules laid down in international law
for the interpretation of treaties. In principle, the only thing I need to state is that
linguistics offers us explanations that, better than others, describe the way an applier
shall proceed to determine the correct meaning of a treaty, considered from the point
of view of international law. (For more information about this issue, see p. 41, n. 34.)
The British authors Sperber and Wilson use the code and inferential model dichotomy
for similar purposes of explanation. (See Sperber and Wilson, Ch. 1.) T intend to do
the same.

Examples of works often cited in connection with the code model include Saussure,
Ogden and Richards, Hjelmslev, Gazdar, and Bach and Harnish. Even Searle seems to
follow a line of reasoning that in greater parts must be considered inspired by the code
model. (See Searle, passim.)

This term has been borrowed from Sperber and Wilson. (See Sperber and Wilson,
p- 2 et seq.)
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A code model description often cited is that originally framed by Shannon and Weaver
(See Shannon and Weaver, passim.)

Cf. e.g. Lyons, 1977, pp. 38-39.

Cf. Sperber and Wilson, p. 5.

Examples of works often cited in connection with the inferential model include Grice,
1967; Lewis, 1979; Leech; Sperber and Wilson; Levinson; and Grice, 1989.

This term has been borrowed from Sperber and Wilson. (See Sperber and Wilson,
pp. 2ff.)

Cf. e.g. Blakemore, especially Ch. 1.

See Sperber and Wilson, pp. 81 and 81-93; also Blakemore, pp. 18, 87-88, and Blass,
pp. 9, 30-31.

The term PROPOSITION OF GENERALISED KNOWLEDGE has been borrowed from Ekelof.
According to Ekelof, PROPOSITION OF GENERALISED KNOWLEDGE means “an assertion
about the relationship held between two phenomena, that applies for these phenomena
in general”. (Ekel6f, p. 10; my translation.)

According to what is often claimed, it was the linguist Paul Grice who first intro-
duced this idea in his “William James Lectures”. (See Grice, 1967.) Of course, Grice
had chosen a very special linguistic phenomenon as the topic of his lectures, namely
implication or implicative. What he wanted to explain was how a speaker or writer
succeeds in communicating more with an utterance, than what the utterance can be said
to explicitly express. More contemporary linguists, however, have discovered Grice’s
observations to have a broader scope of application — they can be applied to verbal
communication in general.

Once again [ wish to emphasise that my division of linguistics into two principal models
should definitely be considered a simplification. One basic idea unites the supporters
of the code model, namely the idea that verbal communication is something that occurs
in accordance with a code. However, we must also admit that different adherents often
have different opinions of what should comprise this code. Another basic idea unites
supporters of the inferential model: verbal communication is something that occurs
according to communicative standards. But again we must note that different supporters
maintain different opinions of what these standards contain. In terms of the arguments
I present in this chapter, I hold that this simplification is warranted. The only thing I
am interested in stating is the following: each time a treaty is interpreted according to a
rule of interpretation laid down in international law, the act of interpretation is based on
the assumption that parties to the treaty expressed themselves in accordance with some
specific communicative standard. Using this idea as the starting-point of my inquiry,
and using legal method, I will then try to clarify the various communicative standards
presupposed by the rules of interpretation laid down in international law. It is not my
intention to take a position regarding whether these communicative standards must also
be said to apply with regard to the understanding of (written) utterances in general.
See Sperber and Wilson, especially Ch. 1.

See ibid., pp. 5ft.

See ibid., p. 9.

See ibid., pp. 9-11.
Ibid,, p. 9.

Ibid., p. 12.

See ibid., pp. 11-12.

See ibid., p. 14.
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See Sperber and Wilson, pp. 19-20.
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Loc. cit.

Loc. cit.
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(ibid., p. 26).

See ibid., pp. 26-27.

See ibid., pp. 26-28.

Loc. cit.

See Ch. 1, Sections 1 and 2 of this work.

Loc. cit.

See p. 37 of this chapter.

See pp. 37-38 of this chapter.

See pp. 3637 of this chapter.
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See e.g. Ress, p. 31; Zoller, p. 202; Yasseen, pp. 22-23; Rest, p. 144, n. 1; Miiller,
p- 127: Schwarzenberger, 1955, p. 301; Bin Cheng, p. 105.

See also Tammelo, pp. 33-34.

The Oxford Companion to Law (1980).

Cf. the statement in Ch. 1, Section 3: when an applier engages in interpretation, it is,
according to the terminology of the Vienna Convention, in order to clarify the unclear
text of a treaty.

See, expressly, Ress, p. 37; Thirlway, 1991, pp. 24-25; Oppenheim’s International
Law, pp. 1275-1276; Brownlie, p. 630; Bernhardt, 1984, p. 322; Yasseen, pp. 81-82;
Haraszti, pp. 91-102; Favre, 1974, p. 254. See also, more or less implicitly, Ameras-
inghe, pp. 200-201; Sinclair, 1984, p. 127; Jiménez de Aréchaga, pp. 46—47; Elihu
Lauterpacht, p. 417; Kock, p. 86; Hummer, pp. 98-99; Greig, pp. 477-481; Bernhardt,
1967, p. 503.

Cf. Oppenheim’s International Law, p. 1272, n. 7; Sinclair, 1984, p. 120; Rosenne,
1982, p. 356; Rest, p. 27, cit. Ehrlich, pp. 81ff.; Schwarzenberger, 1955, pp. 300-301.
Cf. also sep. op. Ajibola, Territorial Dispute (Libya/Chad), ILR, Vol. 100, p. 71, cit.
Rosenne, 1982, p. 356.

See Ch. 10, Section 3 of this work.

Loc. cit.

See Ch. 10, Sections 4—6 of this work.

See Ch. 10, Section 6 of this work.

Loc. cit.

Theoretically, the only imaginable situation is where the use of conventional language
(“the ordinary meaning”) leads to two different interpretation results, without the applier
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being able to use any other means of interpretation whatsoever. However, from a
practical standpoint I have difficulty seeing how such a situation could possibly arise.
See the reservation on p. 35, n. 22 of this work.

See Ch. 1, Section 5 of this work.

By a “conditional”, an “unconditional” and a “conclusive” reason, and a reason
“pro tanto”, I mean a reason assumed by the reader fo be conditional, unconditional
and conclusive, respectively, or assumed to be a reason pro tanto — nothing else. For
a more detailed discussion of the rule of interpretation as a conclusive reason and a
reason pro tanto, see Ch. 10 of this work.

See Ch. 1, Section 5 of this work.



CHAPTER 3

USING CONVENTIONAL LANGUAGE
(“THE ORDINARY MEANING”)

“A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the
light of its object and purpose” — this is provided in VCLT article 31 § 1.

A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose.

Un traité doit étre interprété de bonne foi suivant le sens ordinaire a attribuer aux termes du
traité dans leur contexte et a la lumieére de son objet et de son but.

Un tratado deberd interpretarse de buena fe conforme al sentido corriente que haya de
atribuirse a los términos del tratado en el contexto de éstos y teniendo en cuenta su objeto
y fin.
The provision can be analysed as actually describing three distinct acts of
interpretation. A distinguishing mark of each is the means of interpretation
used. Accordingly, it appears we can speak of, in turns, interpretation using
conventional language (“the ordinary meaning”); interpretation using the
context; and interpretation using the object and purpose of the treaty.! The
purpose of this chapter is to describe what it means to interpret a treaty
using conventional language.

Two questions must be answered before this task can be considered
completed. The first question is simple:

What communicative standard or standards shall the parties to a treaty
be assumed to have followed, when an applier interprets the treaty
using conventional language (“the ordinary meaning’)?

The answer is given already in the text of article 31 § 1:

If a state makes an utterance taking the form of a treaty provision, then the
provision should be drawn up so that every expression in the provision,
whose form corresponds to an expression of conventional language,
bears a meaning that agrees with that language.

The second question is more difficult:

What is meant by conventional language (“the ordinary meaning”)?
I shall now give what I consider to be the correct answer to this question.

61
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1 INTRODUCTION; IN PARTICULAR, REGARDING THE
PROBLEM CAUSED BY SOCIAL VARIATION IN LANGUAGE

By “the ordinary meaning” of the terms of a treaty, the Vienna Convention
refers to the meaning ascribed to these terms in conventional language,
as opposed to the meaning that can possibly be ascribed to the terms by
applying principles of etymology.? Conventional language is the means
of interpretation used by the applier when he interprets a treaty text “in
accordance with the ordinary meaning to be given to the terms of the
treaty”. Evidently, in order for an applier to be able to interpret a treaty “in
accordance with the ordinary meaning to be given to the terms of the treaty”,
he needs to know the conventions of the language used for the treaty. This
implies the applier must be familiar, first, with the /lexicon of the language,
and second, with its underlying system of rules. By the “lexicon” of a
language, we shall understand what can simply be called its vocabulary.?
The rule system of a language can be divided into three categories of rules:
morphological, syntactical, and pragmatic.* Morphological rules describe
how words are inflected and word forms are constructed; syntactical rules
describe how phrases and sentences are put together; and pragmatic rules
describe how linguistic expressions are used in certain kinds of situations
(not dealt with in syntax). Take for example the following passage of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms:

Everyone who is arrested shall be informed promptly, in a language which he understands,
of the reasons for his arrest and of any charge against him.>

English morphology, together with the lexical definition of the word ARREST,
helps us understand that “arrested” refers to an event in the past. English
syntax allows us to conclude that “promptly” represents a qualification of
the expression “informed”. Pragmatics makes it clear that “he”, “his”, and
“him” all refer back to the expression “[e[veryone”.

Many authors use the term GRAMMATICAL INTERPRETATION to define what
appliers do when they interpret a treaty “in accordance with the ordinary
meaning to be given to the terms of the treaty”.® This is a term which
easilymisleads.” The GRAMMAR of a language is what we normally under-
stand to be its morphology and syntax.® Accordingly, if someone speaks
of grammatical interpretation of a treaty provision, it can first of all be
construed as if the applier, in interpreting the provision, shall take no heed
of the lexicon of the language. This is of course pure nonsense. It lies in the
very nature of morphological and syntactical rules that they cannot be used
in isolation; whenever these rules are used, a lexicon is assumed. Second,
grammatical interpretation can easily be construed as synonymous with an
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act of interpretation paying no regard whatsoever to the rules of pragmatics.
This is also a distortion of reality. The Vienna Convention speaks of “the
ordinary meaning” of the terms of a treaty without in any way qualifying
the word ORDINARY. Surely, this implies that all rules of a language must
be considered — and not just some of them — no matter how the rules might
be classified in linguistics.

It is a distinctive quality of human languages that they change. Among
other things, they change with the social context. Many linguistic commu-
nities can often be said to exist within the framework of what we would
usually call a language — each having its unique set of linguistic conven-
tions. Accordingly, we can speak not only of different languages — Swedish,
English, French, and so on — but also of different varieties of a language.’
One such variety is the one we somewhat loosely refer to as EVERYDAY
LANGUAGE — the language all people use and most consider generally appli-
cable.!” In addition to this everyday form, a language possesses many less
extensive varieties adapted to specific situations of use, or developed for
specific purposes.'! These more specialised forms of usage are often found
within particular occupational groups or among people sharing some similar
interest: the language of economists differs from that of lawyers, which in
turn differs from that of computer specialists, and so on.!> Therefore, to
refer to them we often use the term TECHNICAL LANGUAGE.

The following question arises: What linguistic variety or varieties are to
be taken into account by an applier when he interprets a treaty provision “in
accordance with the ordinary meaning to be given to the terms of the treaty”?
Obviously, everyday language cannot be left unconsidered. The principal
difference between technical and everyday language is the lexicon employed.
Normally, a technical language does not have a grammar of its own (i.e. a
morphology and syntax), at least not one comprehensive in character.'*> Nor
does it have rules of pragmatics. Therefore, it cannot arguably be assumed
that “the ordinary meaning” refers to technical language, without at the
same time referring to everyday language. The issue is whether it is by
reference to everyday language alone, or by reference to everyday as well
as technical language, that “the ordinary meaning” shall be determined. In
answering this question, the Vienna Convention is of little help. The word
ORDINARY (Fr. ORDINAIRE; Sp. CORRIENTE) is ambiguous. It can be used
in the sense of familiar, everyday, unexceptional. But it can also be used
in the sense of customary; usual; regular. Taken in the former sense, “the
ordinary meaning” of a treaty shall be determined by reference to everyday
language alone. Taken in the latter sense “the ordinary meaning” shall be
determined by reference to both everyday and technical language.
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Few authors deal directly with “the ordinary meaning” in the aspect
at issue here. Many, however, comment upon the content of the special
meaning referred to in VCLT article 31 § 4. “A special meaning” — this
is provided in VCLT article 31 § 4 — “shall be given to a term if it is
established that the parties so intended.”

Un terme sera entendu dans un sens particulier s’il est établi que telle était I’intention des
parties.

Se dard a un término un sentido especial si consta que tal fue la intencién de las partes.

This is something we can exploit. The relationship between the ordinary and
the special meaning is converse: a non-ordinary meaning is by definition
a special meaning, and a non-special meaning is by definition an ordinary
meaning.'* If we can determine the content of the special meaning, then by
exclusion we can also determine the content of the ordinary meaning.

The meaning of the terms of a treaty can be of two kinds. It can be
conventional, founded on the language practised in a linguistic community
of some sort. Or it can be non-conventional — neological — founded only on
the parties’ own semantic stipulations: the parties may have felt compelled
to introduce a new term in the treaty; or — probably more likely — they may
have selected a term that already exists, but for one reason or another —
implicitly or explicitly — they have agreed to give the term a new semantic
content, better suited to the purposes at hand. To simplify matters, I have
divided conventional language into two categories, depending on whether a
particular usage can be defined as being of everyday or technical character.
This allows us to distinguish between three kinds of meaning: (1) everyday
meaning, (2) technical meaning, and (3) neological meaning. It is obvious
that everyday meaning falls within “the ordinary meaning” in the sense of
VCLT article 31 § 1, and that neological meaning is a kind of SPECIAL
meaning, in the sense of article 31 § 4. The question is where technical
meaning belongs. Shall it be classified as “ordinary” or “special”?

Several authors refer to the ordinary meaning as a limited concept, treating
the special meaning as a correspondingly broad one, so that the ordinary
meaning of the terms of a treaty comes to include nothing but its everyday
meaning. Haraszti may serve as an example:

[T]he ordinary meaning will not be normative for all terms. There are professional terms
which have no everyday meaning at all, or, if taken over from the current usage, their
professional meaning departs from everyday use. If their use in the professional sense can
be established, then these terms will have to be understood in their professional meaning.
This is expressly permitted by paragraph (4) of Article 31 of the Vienna Convention which
agrees to a special meaning being given to a term, if it can be established that the parties
have so intended."

Another author to be cited is Yasseen:
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“Un terme[”], dit le paragraphe 4 de I’article 31, [’]sera entendu dans un sens particulier
s’il est établi que telle était I’intention des parties.” Il est logique de présumer que ceux qui
rédigent le traité emploient les termes dans le sens ordinaire que tout le monde comprend.
Mais les parties peuvent employer les termes dans un sens différent, un sens technique ou
particulier.'®

As a member first of the International Law Commission, and later of the
Vienna Conference Drafting Committee (as chairman), Yasseen must have
had the best possible understanding of the drafting process. His comments
can of course be interpreted in different ways. In my opinion “le sens
ordinaire que tout le monde comprend” must be understood as a reference
to everyday meaning and “un sens technique ou particulier” as a reference
to technical and neological meaning, respectively. Yasseen would then be
taking a position identical to that of Haraszti.

Other authors view the issue differently. For instance, in the records of
the sixteenth session, 766th meeting, of the International Law Commission,
we read the following:

Mr. RUDA said that if — the special or extraordinary meaning of a term had been “established
conclusively”, then the meaning in question was perfectly clear and there should be no need
to resort to auxiliary means of interpretation in order to establish that special meaning.!”

Ruda seems to consider “special meaning” and “extraordinary meaning”
as interchangeable expressions; and, in Ruda’s terminology, “extraordinary
meaning” appears to be the same as what has been termed in this work
as neological meaning. So, according to Ruda, it appears that the special
meaning is the more limited concept and the ordinary meaning the broader
one. In other words, according to Ruda, the ordinary meaning of a treaty
would include not only its everyday meaning but also its technical meaning.
According to Rest and Gottlieb, the “parlance of lawyers” is decisive for
“the ordinary meaning” of a treaty term. “Die ‘ordinary meaning’ ”, Rest
writes,

... bestimmt sich danach, welche Bedeutung einem Begriff in der allgemeinen Rechtssprache
und nicht in der Laiensphire zukommt.'®

In a similar fashion, Gottlieb writes:

When the [International Law] Commission referred to “ordinary meaning” it presumably
meant just that — ordinary meaning in the parlance of lawyers."”

These two statements might seem somewhat confusing. The ordinary
meaning must include the everyday meaning — this is an observation we
have we already made; anything else is absurd. As a consequence, I find
it difficult to interpret Rest and Gottlieb to mean that legal language be
the only thing an applier shall rely upon when interpreting a treaty “in
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accordance with the ordinary meaning to be given to the terms of the
treaty”. In my assessment, what these authors wish to comment upon is not
really the content of the ordinary meaning as such, but rather the possible
existence of multiple ordinary meanings, and the rules they assume to exist
for dealing with conflicts of this sort. When the terms of a treaty bear
one meaning in everyday language, and another in technical language, or
different meanings in different technical languages, a conflict arises. Such
conflicts can be resolved in various ways. The point that Rest and Gottlieb
seem to be making is that legal language generally shall take precedence
when in conflict with other linguistic varieties, whatever their kind. Whether
this is really a correct description of the legal state-of-affairs is something
we will have reason to return to in later chapters of this work.?’ The only
observation to be made at this juncture is the broad interpretation of “the
ordinary meaning” that Rest and Gottlieb seem to imply; for it is only when
“the ordinary meaning” in VCLT article 31 § 1 is interpreted as a reference
to both everyday and technical meaning that conflicts arise between legal
language and other linguistic varieties, already at the point when nothing
but conventional language is used.

So, all in all, it seems the language used by legal authors is somewhat
unresolved. According to some authors, the technical meaning of an
expression is to be characterised as “special”, in the sense of VCLT article
31 § 4. According to others, the technical meaning is to be characterized
as “ordinary”, in the sense of VCLT article 31 § 1. Support for the former
group of authors can be found in the preparatory work of the Vienna
Convention. The International Law Commission submitted the following
short commentary to the text that the Vienna Conference later adopted as
article 31 § 4:

[Paragraph 4] provides for the somewhat exceptional case where, notwithstanding the
apparent meaning of a term in its context, it is established that the parties intended it to have
a special meaning. Some members doubted the need to include a special provision on this
point, although they recognised that parties to a treaty not infrequently employ a term with a
technical or other special meaning. They pointed out that technical or special use of the term
normally appears from the context and the technical or special meaning becomes, as it were,
the ordinary meaning in the particular context. Other members, while not disputing that the
technical or special meaning of the term may often appear from the context, considered that
there was a certain utility in laying down a specific rule on the point, if only to emphasise
that the burden of proof lies on the party invoking the special meaning of the term.?!

The interesting thing about this short commentary is that both “technical
meaning” and ‘“‘special meaning” are mentioned. In my judgment, the
Commission uses the expression “technical meaning” as a reference to what
has also been referred to in this work as technical meaning. “[T]echnical
meaning”, in the view of the Commission, is a sort of “special meaning” —
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this is evident, if nowhere else, in the phrase “a technical or other special
meaning”. In the terminology used by the International Law Commission,
the special meaning would accordingly be the broader concept and the
ordinary meaning the more limited one, so that the special meaning of
a treaty term would come to include both its neological and technical
meanings.

The preparatory work of the Vienna Convention should be contrasted
with international judicial opinions. From what I have found there is not
one single decision emanating from an international court or arbitration
tribunal from 1969 on, indicating that “the ordinary meaning”, in the sense
of VCLT article 31 § 1, shall not be understood as a reference to technical
meaning. On the contrary, I have found a number of decisions indicating
the opposite.”? In my judgment, the practice of international courts and
tribunals — because of its overwhelming unanimity and relative recentness —
is of a considerably greater weight than the preparatory work of the Vienna
Convention. Therefore, all in all, I can only interpret the provisions of the
Vienna Convention as follows: it is by reference to both everyday and
technical language that “the ordinary meaning” shall be determined. Now,
it is my task to present the decisions I adduce to support this opinion. This
is the purpose of Section 2.

2 REGARDING THE PROBLEM CAUSED BY SOCIAL VARIATION
IN LANGUAGE (CONT’D)

According to the view expressed in judicial opinions from 1969 on, “the
ordinary meaning” of a treaty is to be determined not by everyday language
alone, but by everyday language and technical language considered as one
single whole. I have four illustrative examples of this. My first example is
the judgment of the International Court of Justice in the Case Concerning
Kasikili/Sedudu Island.* In 1996, Botswana and Namibia jointly turned
to the Court requesting a decision. On the basis of a written agreement
from 1890 between the former colonial powers Germany and the United
Kingdom, the Court was asked to give its opinion on the boundary to be
drawn in the River Chobe between the now independent states Namibia
and Botswana.? In particular, the parties asked the Court to pronounce on
the legal status of an island located in the midst of the river; by Namibia
the island was referred to as Kasikili, by Botswana as Sedudu. In article
3, paragraph 2, of the Anglo-German agreement, we find the following
provision:

In Southwest Africa the sphere in which the exercise of influence is reserved to Germany is
bounded:
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2. To the east be a line commencing at the above-named point, and following the 20th
degree of east longitude to the point of its intersection by the 22nd parallel of south latitude;
it runs eastward along that parallel to the point of its intersection by the 21st degree of east
longitude; thence it follows that degree northward to the point of its intersection by the 18
parallel of south latitude; it runs eastward along that parallel till it reaches the river Chobe,
and descends the centre of the main channel [in the German agreement text: “im Thalweg
des Hauptlaufes”] of that river to its junction with the Zambesi, where it terminates.?’

One of the matters over which the parties were in dispute was the meaning
of the expression “centre of the main channel”, “Thalweg des Hauptlaufes™.
The positions of the parties have been neatly summarised by the court as
follows:

Botswana maintains that, in order to establish the line of the boundary around Kasikili/Sedudu
Island, it is sufficient to determine the thalweg of the Chobe; it is that which identifies the
main channel of the river. For Botswana, the words “des Hauptlaufes” therefore add nothing
to the text.

23. For Namibia, however, the task of the Court is first to identify the main channel of
the Chobe around Kasikili/Sedudu Island, and then to determine where the centre of this
channel lies:

“The ‘main channel’ must be found first; the ‘centre’ can necessarily only be found
afterward. This point is equally pertinent to the German translation of the formula ‘... im
Thalweg des Hauptlaufes ..." In the same way as with the English text, the search must first
be for the ‘Hauptlauf’ and for the ‘Thalweg’ only after the ‘Hauptlauf’ has been found. The

‘Hauptlauf’ cannot be identified by first seeking to find the ‘Thalweg’.”®

As a start, the court declares its adherence to the rules of interpretation
expressed in the 1969 Vienna Convention on the Law of Treaties:

The Court will now proceed to interpret the provisions of the 1890 Treaty by applying the
rules of interpretation set forth in the 1969 Vienna Convention. It recalls that

“a treaty must be interpreted in good faith, in accordance with the ordinary meaning to be
given to its terms in their context and in the light of its object and purpose. Interpretation
must be based above all upon the text of the treaty. As a supplementary measure recourse
may be had to means of interpretation such as the preparatory work of the treaty.”?’

After this, the reasoning of the Court indicates an act of interpretation
described along the following lines:

The Court notes that various definitions of the term “Thalweg” are found in treaties delim-
iting boundaries and that the concepts of the Thalweg of watercourse and the centre of
a watercourse are not equivalent. The word “Thalweg” has variously been taken to mean
“the most suitable channel for navigation” on the river, the line “determined by the line of
deepest soundings”, or “the median line of the main channel followed by boatmen travelling
downstream”. Treaties or conventions which define boundaries in watercourses nowadays
usually refer to the Thalweg as the boundary when the watercourse is navigable and to the
median line between the two banks when it is not, although it cannot be said that practice
has been fully consistent.
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25. The Court further notes that at the time of the conclusion of the 1890 Treaty, it may
be that the terms “centre of the [main] channel” and “Thalweg des Hauptlaufes” were used
interchangeably. In this respect, it is of interest to note that, some three years before the
conclusion of the 1890 Treaty, the Institut de droit international stated the following in Article
3, paragraph 2, of the “Draft concerning the international regulation of fluvial navigation”,
adopted at Heidelberg on 9 September 1887: “The boundary of States separated by a river
is indicated by the Thalweg, that is to say, the median line of the channel (Annuaire de
UInstitut de droit international, 1887-1888, p. 182)”, the term “channel” being understood
to refer to the passage open to navigation in the bed of the river, as is clear from the title
of the draft. Indeed, the parties to the 1890 Treaty themselves used the terms “centre of the
channel” and “Thalweg” as synonyms, one being understood as the translation of the other
(see paragraph 46 below).

The Court observes, moreover, that in the course of the proceedings, Botswana and
Namibia did not themselves express any real difference of opinion on this subject. The Court
will accordingly treat the words “centre of the main channel” in Article III, paragraph 2, of
the 1890 Treaty as having the same meaning as the words “Thalweg des Hauptlaufes™ [...].?

Obviously, the means of interpretation used by the Court is the language
of international law; more specifically, it is the language of international
law as expressed, first, by treaties and conventions delimiting international
waterways, and second, by the Institute of International Law (L’Institut
de droit international) in its draft of 1887. Of course, it is not expressly
stated that this is an act of interpretation using conventional language (“the
ordinary meaning”). Nevertheless, this is the inevitable inference drawn
from the context, particularly from the formulation “[t]reaties or conventions
which define boundaries in watercourses nowadays usually refer to ...”.%
Accordingly, in the view of the Court it is obviously possible for an applier
to interpret a treaty by reference to the language of international law and
then justify the operation as an act of interpretation using ‘“the ordinary
meaning’.

My second example is the international award in the case of AAPL
v. Sri Lanka.*® The case involved the application of a treaty concluded by
Sri Lanka and the United Kingdom on the promotion and protection of
investments.®! The applicant had invoked article 2 § 2 of the treaty. It reads
as follows:

Investments of nationals or companies of either Contracting Party shall at all times be
accorded fair and equitable treatment and shall enjoy full protection and security in the
territory of the other Contracting Party.*

It was argued that by using the expression “shall enjoy full protection and
security”, Sri Lanka and the United Kingdom had agreed to derogate from
the standard of due diligence upheld by customary international law, and to
replace it with a standard of strict liability. The arbitration tribunal did not
accept this argument:
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[T]he Claimant’s construction of Article 2(2) ... cannot be justified under any of the canons
of interpretation previously stated [then referred to as “the sound universally accepted rules
of treaty interpretation as established in practice, ... and as codified in Article 31 of the
Vienna Convention on the Law of Treaties”].%

The tribunal added:

[T]he words “shall enjoy full protection and security” have to be construed according to
the “common use which custom has affixed” to them, their “usus logquendi”, “natural and
obvious sense”, and “fair meaning”.

In fact, similar expressions, or even stronger wordings like the “most constant protection”,
were utilized since last century in a number of bilateral treaties concluded to encourage the
flow of international economic exchanges and to provide the citizens and national companies
established on the territory of the other Contracting Party with adequate treatment for them as
well as to their property (“Traité d’ Amitié, de Commerce et Navigation”, concluded between
France and Mexico on 27 November 1886 — cf. A. Ch. Kiss, Répertoire de la Pratique
Francaise ..., op. cit., Tome 1II, 1965, para. 1002, p. 637; the Treaty concluded in 1861
between Italy and Venezuela, the interpretation of which became the central issue in the
Sambaggio case adjudicated in 1903 by the Italy -Venezuela Mixed Claims Commission —
UN Reports of International Arbitral Awards, vol. X, p. 512 ss.).

48. The Arbitration Tribunal is not aware of any case in which the obligation assumed by
the host State to provide the nationals of the other Contracting State with “full protection
and security” was construed as absolute obligation which guarantees that no damages will
be suffered, in the sense that any violation thereof creates automatically a “strict liability”
on behalf of the host State.>*

Hence the conclusion:

Consequently, both the oldest reported arbitral precedent and the latest ICJ ruling confirm that
the language imposing on the host State an obligation to provide “protection and security”

or “full protection and security as required by international law” ... could not be construed

according to the natural and ordinary sense of the words as creating a “strict liability”.3

Decisive for the meaning of the Anglo-Sri Lankan treaty is quite obviously
legal language, and more specifically, the language of international law.
Clearly, according to the tribunal, the operation can be justified under the
provisions of VCLT article 31, as an act of interpretation using conventional
language. Thus, it also seems to be the Court’s opinion that an applier can
make use of legal language to determine the meaning of a treaty provision,
and then justify the operation as an act of interpretation using “the ordinary
meaning”.

My third example is the international award in the case of Guinea — Guinea-
Bissau Maritime Delimitation.*® A court of arbitration had been constituted by
the parties to perform various tasks, one of which was to give an opinion on the
meaning of certain provisions contained in a treaty concluded in 1886 by the
two colonial powers France and Portugal.’” The issue was whether France and
Portugal, by adopting the provisions, could be viewed as having established
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a general maritime boundary between their respective possessions in West
Africa. “The two Parties”, the court confirms, ...

... unconditionally accept the rule set out in Article 31, paragraph 1, of the Vienna Convention
on the Law of Treaties, which is consistent with the practice of international tribunals, by
virtue of which the paragraph concerned must be interpreted in good faith, with each word
being given its ordinary meaning within the context and in the light of the object and purpose
of the Convention.?

The court then starts to pin down the meaning of the Franco-Portuguese
treaty by studying the terminology used. The dispute between Guinea
and Guinea-Bissau, the court observes, mainly originated in the different

meanings, which the parties read into the expression “limit”.%

Guinea holds that it is synonymous with boundary and remarks that it is generally used
in this sense in maritime affairs, whereas Guinea-Bissau gives it a less precise meaning in
this case. The Tribunal observes that the two expressions must be taken here in their spatial
sense, with due regard to their legal connotations. In French as in Portuguese, and according
to the definitions provided by linguistic or legal dictionaries, mentioned or not mentioned
by the Parties, they are slightly ambiguous.*’

Again, legal language is resorted to. The fact that this is an act of interpre-
tation using conventional language (“the ordinary meaning”) is not expressly
stated; but this is an inference clearly to be drawn from the context; for it
is clear that the court finds support for its actions in VCLT article 31 § 1.
It is equally clear that neither the context, nor the object and purpose of
the treaty, is the means of interpretation used by the court. So, all things
considered, it appears that according to the court it is possible to make use
of legal language, and then to justify the action as an act of interpretation
using “the ordinary meaning”.

My fourth example is the international award in the Young Loan Case
— one of the leading cases concerning the interpretation of multilingual
treaties.*! In this case, the Arbitral Tribunal for the Agreement on German
External Debts was asked to determine the meaning of certain provisions
contained in the 1953 London Debt Agreement.*> The treaty was authenti-
cated in three different language versions — one English, one French, and one
German — of which no one version was to be considered more authoritative
than the others. Special attention was given to article 2(e) in annex 1 A of
the London Agreement, and the following phrase therein: “least depreciated
currency” — “Wdihrung mit der geringsten Abwertung” — “devise la moins
dépréciée”. The question arose whether a comparison of the German word
ABWERTUNG with the English and French words DEPRECIATION and DEPRE-
CIATION disclosed a difference of meaning, which the application of articles
31-32 of the Vienna Convention did not remove, making it necessary to
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apply the specific rule of reconciliation laid down in VCLT article 33 § 4.
The answer of the tribunal is truly informative. I cite the following excerpt:

Article 31 (1) of the VCT reads as follows:

“A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose.”

The decisive terms to be interpreted are the words Abwertung, “depreciation”, dépréciation.
The Tribunal has no doubt that if it were to proceed on terminology alone and take the words
in their ordinary, everyday sense in the language concerned, it is at least not excluded that
the German text would provide one answer to the original query, and the French and English
texts a different one. In German, the meaning of the term Abwertung is relatively clear. In the
proper technical language, it means a reduction in the external value of currency — in relation
to a fixed yardstick, e.g. gold — by an act of government. (Cf. e.g. Gabler’s Banklexikon,
Handwérterbuch fiir das Bank- und Sparkassengewerbe, 8th edition 1979, p. 15.)

In everyday German usage, however, there is, at least, some uncertainty, inasmuch as
the expression “formal” devaluation (formelle Abwertung) tends to be used to describe the
devaluation of a currency by governmental act, as distinguished from the far more common
economic phenomenon of the depreciation of a currency.

In English and French, on the other hand, the terms “depreciation” and dépréciation, as
they occur in the disputed clause, are normally used to describe the economic phenomenon
of depreciation of a currency quite generally, while “formal” devaluation is usually termed
“devaluation” or dévaluation. (Cf. in this context e.g. Carreau, Souveraineté et Coopération
Monétaire Internationale, Paris 1970, p. 208; Nussbaum, Money in the Law, National and
International, Brooklyn 1950, p. 172.)

However, even if the twin terms “depreciation” — dépréciation and “devaluation” — déval-
uation are distinguishable in the two languages in the way indicated and normally refer to
different events, they are also used interchangeably in the two languages to describe the
same process, both in practice and in theory and both in everyday and in technical language.
(Contemporary writings also contain examples of a continuing terminological uncertainty
in these respects. See Carreau, Juillard, Flory, Droit International Economique, Paris 1978,
p- 232; Hirschberg, The Impact of Inflation and Devaluation on Obligations, Jerusalem 1976,
p. 40; Horsefield (ed.), The International Monetary Fund, 1945/65, Volume II: Analysis,
Washington 1969, p. 90 er seg; cf. also Nussbaum, op. cit., p. 172.)

The possibility of the German and English or French texts of the disputed clause having
different meanings cannot therefore be ruled out.*3

Once again we are faced with an example of a treaty interpreted by reference
to a technical language — this time the language of banking and finance.
As appears from the tribunal’s line of reasoning, the treaty is interpreted
“in accordance with the ordinary meaning to be given to the terms of the
treaty”. In an introductory passage the tribunal observes:

[T]f it were to proceed on terminology alone and take the words in their ordinary, everyday
sense in the language concerned, it is at least not excluded that the German text would
provide one answer to the original query, and the French and English texts a different one.**

Based on the wording of this passage, it is tempting to believe that in the
tribunal’s opinion, conventional language (“the ordinary meaning”) is in all
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respects synonymous with everyday language. Considering the context of
the utterance, this conclusion immediately appears a less plausible one. In
my opinion, the tribunal’s choice of words is merely an act of carelessness.
When reasons are given for the first, introductory statement, and the different
meanings are presented, it is not only with reference to “everyday language”,
but also with consideration for the relevant “technical language”. Thus, in the
opinion of the tribunal it appears an applier, for the purpose of interpretation,
can make use of the language of banking and finance, and then justify his
action as an act of interpretation using “the ordinary meaning”.

3 REGARDING THE PROBLEM CAUSED BY TEMPORAL
VARIATION IN LANGUAGE

Earlier in this work, we observed that human language bears a singular
characteristic — namely, that it changes. First of all, language changes
depending on the social context. Above, we looked into the problem caused
by these social variations for the interpretation of treaties. We also estab-
lished how the problem is to be resolved from the point of view of an inter-
pretation using conventional language (“the ordinary meaning”). Another
aspect of the variation of language is the one now to be addressed: it is a fact
that language varies over time. Human language conventions are not such
that they can ever be said to “stand till”. On the contrary, they are under a
constant flux. Bit by bit, lexicon, grammar, and pragmatics are created anew:
new words and linguistic structures come into use; old ones are abandoned
or acquire partly or even completely new meanings.*> Obviously, changes
such as these must also affect the language used in treaties. The following
question arises: What language conventions shall an applier employ when
he interprets a treaty using conventional language? Shall she employ the
conventions adhered to at the time the treaty is interpreted (what we will
henceforth be calling CONTEMORARY LANGUAGE)? Or shall she employ the
conventions adhered to at the time the treaty was concluded (henceforth:
HISTORICAL LANGUAGE)? No answer to this question is given in the Vienna
Convention.

Legal literature sheds little additional light on the subject. Some authors
categorically dismiss the idea that an applier, for interpretation purposes,
should be allowed to consider contemporary language: “the ordinary
meaning” of a treaty is determined by historical language, and that language
only.*® “[I]t is a generally accepted principle”, Haraszti declares, ...

... that by the ordinary meaning of the words the meaning that prevailed at the time when
the treaty was concluded has to be understood.*’

Rousseau considers this principle self-evident:
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Il va de soi que ’interpréte doit prendre en considération le sens qu’avaient les mots a
1‘époque de la conclusion du traité, car il y a présomption que ce sens a été adopté par les
auteurs de celui-ci [...].*8

Let me also cite professor Dupuy:

N N

L’interprétation doit prendre appui sur “le texte suivant le sens ordinaire a attribuer a
ses termes”. C’est ici que la priorité sinon la préférance a accorder au texte lui-méme (y
compris le préambule et les éventuelles annexes) est marquée par la convention: celui-ci étant
I’expression authentique de ’intention des Parties et 1’aboutissement de leur négociation,
il incarne prima facie la manifestation la plus directe de leur volonté. C’est donc lui qu’il
convient en premier lieu d’examiner en accordant a ses termes le sens qu’il est ou qu’il était
normal, au moment de la conclusion de ’accord, de leur attribuer.*’

Other authors take a more liberal stance.’® For example, Villiger writes:

This [i.e. the ordinary meaning] is not necessarily the meaning in use at the time of the
conclusion of the treaty.’!

He then adds in a footnote:
This is essentially a matter of good faith, depending on the intentions of the parties [...].%?

Something similar is expressed in the resolution — that bears the title “Le
probleme intertemporel en droit international public” — adopted by the
Institute of International Law in 1975:

Lorsqu’une disposition conventionelle se référe a une notion juridique ou autre sans la définir,
il convient de recourir aux méthodes habituelles d’interprétation pour déterminer si cette
notion doit &tre comprise dans son acception au moment de 1‘établissement de la disposition
ou dans son acception au moment de 1’application.>

All in all, we are confronted with two different ways of understanding
international law. According to the one alternative, the decisive factor for
determining “the ordinary meaning” of the terms of a treaty is historical
language, and this language only. Let us call this alternative (a). According
to the second alternative, the decisive factor for determining “the ordinary
meaning” of the terms of a treaty is either historical or contemporary
language, depending on the circumstances. We will call this alternative (b).
In my judgment, the correct description of the present legal state-of-affairs
is that represented by alternative (b), and not alternative (a). Two sets of
circumstances support this conclusion.

The first is the object and purpose of the treaty at issue, i.e. the Vienna
Convention. When an applier uses conventional language for the interpre-
tation of a treaty provision, it is for the purpose of establishing its legally
correct meaning. This, the legally correct meaning of a treaty provision,
is a meaning of the kind we call its utterance meaning.’* Decisive for the
utterance meaning of a treaty provision, among other things, is the reference
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of the expressions used for the provision. REFERENCE — as the term shall here
be defined — 3 is the relationship held between an expression and what the
expression stands for in the world at the occasion of its utterance.’® Under
such premises alternative (b) appears to be the only possible conclusion.
If the object and purpose of using the ordinary meaning is to establish the
utterance meaning of the treaty interpreted, and the utterance meaning of
a treaty is partly determined by the references of the expressions used for
the treaty, then the determining factor for “the ordinary meaning” cannot
be historical language, and that language only — so goes the argument. The
reason is that if we take the opposite to be true — the assumption represented
by alternative (a) — then, for the very same reason, we commit ourselves
to a certain assumption. We assume that of pure necessity, the utterer’s
referring possibilities are limited by the language conventions adhered to at
the moment of utterance.’’ The point is that this assumption is not at all
tenable. I shall now show why this is so.

As we have already noted, REFERENCE is the relationship that holds
between an expression and that for which the expression stands in the world
on the occasion of its utterance — what we will call its REFERENT.An
expression used by someone to refer to a referent is a REFERRING
EXPRESSION.” Referring expressions are of different types.®® First, we have
to distinguish between expressions that refer to a single phenomenon and
expressions that refer to a group of phenomena. We call the former SINGULAR
REFERRING EXPRESSIONS; the latter are called GENERAL REFERRING EXPRES-
sions.®! Take for example the following passage contained in a special
agreement concluded by Guinea and Guinea-Bissau, on 18 February 1983:

Within 30 days after signature of this Special Agreement, the Parties will each appoint, for
purposes of the arbitration, an Agent, and will submit to the Tribunal and the other Party the
name and address of said Agent.5?

We can easily identify the special agreement of 18 February 1983 as the
referent of the expression “this Special Agreement”. It is equally obvious
that the expression “the Parties” refers to Guinea and Guinea-Bissau. Conse-
quently, “this Special Agreement” is a singular referring expression; “the
Parties” is a general referring one.

Singular and general referring expressions can be either definite or indef-
inite referring expressions. A DEFINITE REFERRING EXPRESSION is one that
refers to a specific phenomenon or group of phenomena; and, of course,
an INDEFINITE REFERRING EXPRESSION is one that refers to a non-specific
phenomenon or group of phenomena.®® In the example above, both “this
Special Agreement” and “the Parties” are definite referring expressions. As
an example of an indefinite referring expression, let us examine yet another
passage taken from the special agreement:
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The Arbitration Tribunal (hereinafter the “Tribunal”) will be composed of nationals of third
States, which shall be appointed within 30 days after the signature of this Special Agreement,
and shall consist of three (3) Members, hereinafter named: M ... appointed by the Republic
of Guinea-Bissau; M ... appointed by the People’s Revolutionary Republic of Guinea; the
third Arbitrator, who will serve as the President of the Tribunal, will be appointed by mutual
agreement of the two Parties; in case they cannot reach agreement, the third Arbitrator shall
be appointed by the two Arbitrators acting jointly after consultation with the two Parties.®*

The expression “the two Arbitrators” does not refer to any specific group of
individuals; it refers to individuals, any individuals — who are not nationals
of Guinea or Guinea-Bissau — appointed by the two parties. Consequently,
“the two Arbitrators” can be termed as an indefinite, general referring
expression. The expression “the third Arbitrator” does not refer to a specific
individual; it refers to an individual, any individual — who is not a national
of Guinea or Guinea-Bissau — jointly appointed by the two parties, or by
the arbitrators selected by the parties after consultation with the same. Thus,
“the third Arbitrator” can be categorised as an indefinite, singular referring
expression.

In addition to singular and general referring expressions, a third type of
reference must be singled out. Take the following excerpt from the 1967
Treaty on the Principles Governing the Activities of States in the Exploration
and Use of Outer Space, including the Moon and Other Celestial Bodies:

States Parties to the Treaty undertake not to place in orbit around the Earth any objects
carrying nuclear weapons or any other kinds of weapons of mass destruction, install such
weapons on celestial bodies, or station such weapons in outer space in any other manner.%

What I would like to draw attention to are the two expressions ‘“nuclear
weapons or any other kinds of weapons of mass destruction” and “celestial
bodies”. The expressions have been articulated in the indefinite plural, but
neither is a general referring expression — this much is clear. The expression
“nuclear weapons or any other kinds of weapons of mass destruction” does
not refer to a specific group of weapons of mass destruction; it refers to
the class weapons of mass destruction as such. The same applies to the
expression “celestial bodies”; it does not refer to a specific collection of
celestial bodies, but to celestial bodies considered as a category. Expressions
of this type are what we call GENERIC REFERRING EXPRESSIONS.

Among the words and phrases existing in a language, many can usually
be used to refer both singularly or generally, as well as generically. Take
for example the term CELESTIAL BODIES. First, it can be used to refer to
an (indefinite) group of celestial bodies; second, it can be used to refer
to the class celestial bodies as such. In order for a reader to understand
how a specific referring expression is to be categorised, it is clear that in
some cases the expression must first be interpreted. It may then be taken
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as an important piece of information that between singular and general
referring expressions on the one hand, and generic referring expressions on
the other, there is a significant difference. Singular and general referring
expressions are used to express propositions that are time-bound. When a
singular or general referring expression is uttered, a (temporal) relationship
is established between the occasion of utterance and the point in time or
time period at or during which the referent is presumed to exist.*” Thus,
for example, it is not difficult to see that the existence of the referent of
the expression “the Parties”, in the special agreement cited above between
Guinea and Guinea-Bissau, is located at the same point in time as the
utterance itself; that is, 18 February 1983. The existence of the referent of
the expression “the third Arbitrator” is located at a point in time somewhere
between the occasion of utterance and 30 days hence. Generic referring
expressions, on the other hand, are used to express propositions that are
timeless. When a generic expression is uttered, no relationship is established
between the time of utterance and the time at which the referent is assumed
to exist.®® For example, in the treaty cited earlier on the installation of
weapons of mass destruction in outer space, it appears somewhat irrelevant
to ask which day and month, or which year, weapons of mass destruction
shall not be installed. The text does not refer to a specific occasion. In a
way we can say that the existence of the referent of the expression “nuclear
weapons or any other kinds of weapons of mass destruction” is outside time
altogether.®

When a referring expression is uttered, the referent can be either defined
or undefined. If a singular or general referring expression is uttered, and the
reference is definite, then the referent is extensionally defined.”® The utterer
has in mind a very specific phenomenon or group of phenomena. If the
reference is indefinite, then the referent is intensionally defined.”' The utterer
does not have in mind a specific phenomenon or group of phenomena, but
in principle, the number of possible referents could be listed, since there are
specific properties a referent must possess. So, for example, in the special
agreement between Guinea and Guinea-Bissau, the referent to the expression
“the two Arbitrators” is not just any group of individuals; the referent is a
group of individuals, of which one is appointed by Guinea and the other by
Guinea-Bissau, and neither is a national of Guinea or Guinea-Bissau.

If a generic referring expression is uttered, then immediately things
become more complicated: the referent can be either defined or undefined.
Consider again the Moon Treaty cited above. The existence of the referent
to the expression “nuclear weapons or any other kinds of weapons of mass
destruction”, as we have already noted, is not located to a specific point in
time or time period. There are two possible reasons for this:
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(1) It was assumed by the parties that the class weapons of mass destruction
will remain unaltered for as long as the treaty is in force — those types
of weapons that can be said to exist when the treaty is concluded will
always exist, and no new ones will ever be produced.

(2) It was assumed by the parties that during the life span of the treaty,
the class weapons of mass destruction will most likely alter — not every
type of weapon that can be said to exist when the treaty is concluded
will always exist, and new types will probably be produced.

In the former case, the referent of the expression “nuclear weapons and
other weapons of mass destruction” is defined; the referent is the class
weapons of mass destruction, as that class is known at the time of the
treaty’s conclusion. In the latter case, the referent is undefined; the referent
is the class weapons of mass destruction, as that class is known at any given
moment.

We can now see why it is wrong to assume that, of pure necessity,
an utterer’s referring possibilities are limited by the linguistic conventions
adhered to when the expression is uttered. As we have seen, one can speak
of references of different kinds, such as singular and general references.
A singular referring expression is one that refers to a single phenomenon;
an expression that refers to a group of phenomena is what we call a general
referring expression. Singular and general referring expressions can be either
definite or indefinite. The referent of a definite referring expression is
something the utterer defines extensionally. The referent of an indefinite
referring expression is something the utterer defines intensionally. As long
as we use the term reference to mean only singular and general references,
there seems to be nothing wrong about the claim that an utterer’s referring
possibilities are limited by the linguistic conventions adhered to on the
occasion of utterance. Taken as a general statement, however, the proposition
is clearly incorrect. As we have seen, apart from being singular and general,
reference can also be generic. A generic referring expression is one that
does not refer to a certain phenomenon or group of phenomena, but to the
class of certain phenomena. The referent of a generic referring expression
can be something, which is either defined or undefined. If the referent is a
class that the utterer assumes will remain unaltered, then the referent is
defined.” If the referent is a class that the utterer assumes is alterable, then
the referent is undefined. Only in the former case are the utterer’s referring
possibilities limited by the linguistic conventions adhered to on the occasion
of utterance. In the latter case, limitations are set by the conventions adhered
to at any given moment.

The second set of circumstances that supports alternative (b), making
alternative (a) seem even less tenable, are the judicial opinions expressed
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since 1969 in international courts and tribunals. It is true that cases can be
pointed out, where the determining factor for “the ordinary meaning” was
clearly historical language.” But there are also cases where the determining
factor was contemporary language.” To illustrate this proposition, I have
two particular examples that I would like to present. This is the purpose of
Section 4.

4 REGARDING THE PROBLEM CAUSED BY TEMPORAL
VARIATION IN LANGUAGE (CONT’D)

My first example is the international award in the case of La Bretagne
Arbitration.” In January of 1985, Canadian authorities had rejected an
application for a licence to fish in the St. Lawrence Bay using so-called fish
filleting equipment. (A trawler equipped with fish filleting equipment does
not need to transport the catch to land to have it cleaned and processed;
it can be done at sea. Hence, trawlers that have this kind of equipment
greatly increase their fishing capacity.) The application was placed by “La
Bretagne”, a French trawler registered at St. Pierre et Miquelon, a small
group of islands lying just off the Canadian Atlantic coast. France protested.
Canada’s action, the French government claimed, violated an agreement on
fishery matters concluded between the two states in 1972.7

One of the provisions to which France called particular attention was
article 6 of the Franco-Canadian agreement:

1. Canadian fishery regulations shall be applied without discrimination in fact or in law to
the French fishing vessels covered by Articles 3 and 4 [i.e., among others, French trawlers
registered in S:t Pierre et Miquelon], including regulations concerning the dimensions of
vessels authorized to fish less than 12 miles from the Atlantic coast of Canada.

3. Before promulgating new regulations applicable to these vessels, the authorities of each
of the parties shall give three months prior notice to the authorities of the other party.”’

The parties held different views as to the meaning of this text. As a reason
for their actions in the matter of La Bretagne, Canadian authorities had cited
national policy: for several years, no licences for fishing in the St. Lawrence
Bay had been granted to trawlers with fish filleting equipment, not even
to trawlers registered in Canada. This policy, according to Canada, was a
“fishery regulation”, in the sense of article 6 § 1. According to France it was
not. In the findings of the tribunal, the respective positions of the parties
have been summarised as follows:

According to the Canadian Party, this expression in Article 6 constitutes a renvoi to all the
provisions governing fishery management in Canada, and includes not only the laws and
regulations as such but also the administrative practices authorized by the law. As it is the
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responsibility of the Minister of Fisheries, under Canadian law, to authorize the granting
to foreign vessels of licences stipulating the terms and conditions governing their fishing
operations, Canada contended that under its domestic law, the fishery licences themselves
formed an integral part of the regulation process. Basing itself on the inherent regulatory
power it derived from its exclusive jurisdiction over its fishing zone, Canada further argued
that its authority extended to all the activities conducted by foreign vessels for the purpose
of exploiting the biological resources of the zone and that the regulation of the processing
of the catch on board these vessels formed part of its competence as the coastal State.

The French Party, on the contrary, based its position on this point on a restrictive interpre-
tation of the term “fishery regulations” which, in its view, should be taken to mean measures
of a general character concerns solely with fishing, i.e. both in the normal acceptance of
the term and under Canadian and French legislation, operation designed to catch fish. As
the processing of the catch on board fishing vessels does not form part of these operations,
France argued that a Canadian regulation on the filleting of fish was not applicable to the
French vessels covered by Article 4 of the Agreement.’®

A first measure taken by the tribunal was to establish the forward-looking
character of the expression “fishery regulations”. This was done in two
steps. First, observes the tribunal, one must not necessarily exclude as part
of the extension of “fishery regulations” those norms in Canadian law that
were not already in force when the Franco-Canadian fishery agreement was
entered into.

[[]n providing for the application of the Canadian fishery regulations to the French vessels
allowed to catch fish in Canada’s fishing zone, Article 6 clearly does not have the effect of
subjecting these vessels only to the regulations in force at the time of the conclusion of the
Agreement, especially since paragraph 3 of this article speaks of the promulgation of “new
regulations applicable to these vessels”.”

Secondly, it is necessarily not the case — as France has implicitly argued —
that as part of the extension of “fishery regulations”, such measures for
regulating fishing activities must be excluded that were not already in use
on this same occasion.

In stipulating that “Canadian fishery regulations shall be applied without discrimination
in fact or in law to the French fishing vessels” and in adding “including the regulations
concerning the dimensions of vessels authorized to fish less than 12 miles from the Atlantic
coast of Canada”, the authors of the 1972 Agreement used the term “fishery regulations” as
a generic formula covering all the rules applicable to fishing activities, while the reference
to the dimensions of the vessels appears to suggest that a particular purpose was thereby
intended, namely the limitation of these vessels’ fishing capacity.

However, as this expression was embodied in an agreement concluded for an unlimited
duration, it is hardly conceivable that the Parties would have sought to give it an invariable
content. Accordingly, in view of the subsequent evolution of international law respecting
maritime fisheries, the rules to which the expression refers must not only be taken to be
those setting technical standards for the physical conditions in which the fishing is carried
on but also those requiring the completion of certain formalities prior to the performance of
these activities.
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The tribunal observes, for example, that the content of the fishery regulations adopted by
a number of coastal States has evolved to some extent since 1972. Whereas at the time of
the conclusion of the Agreement, the fishery regulations in force in various States usually
confined themselves to specifying forbidden fishing zones or closed seasons, permitted
fishing gear and equipment, and the types, age and size of the species that could be caught,
the scope of fishery regulations has since been enlarged; this applies to the regulations of
both the Parties to the present case. Concern over the more efficient management of fish
stocks has led to the introduction of other methods of supervising fishing efforts partly in
the form of quotas for individual vessels within the total allowable catch (TAC) and partly
in the form of fishing licences or permits for foreign vessels. The system of fishing quotas
and licences has in fact become general and was applied by Canada to French fishing vessels
through the 1976 Coastal Fisheries Protection Regulations, which formed the first set of
regulations applicable to these vessels and laid down the procedures for applying for and
issuing the licences. The Tribunal notes, in this connection, that the French Government,
by its actions, has accepted the application of this system to the vessels flying its flag and
operating in the Canadian fishing zones.

While the Parties’ subsequent practice in applying the Agreement has thus enlarged the
scope of fishery regulations, this extension has nevertheless occurred without affecting the
original meaning of the expression, which must therefore be taken to be that given it in
common usage.?

The pronouncement speaks for itself. According to the tribunal, the decisive
factor for determining “the ordinary meaning” of the expression “fishery
regulations” is clearly contemporary language.

My second example is the advisory opinion delivered by the International
Court of Justice in the Namibia Case.®' The case originated in the so-called
mandate system created by the League of Nations after the First World War.
In 1920, the League of Nations had decided to entrust to South Africa the
mandate, which the League, up to that point, had itself exercised over the
former German colony of South-West Africa. In question was a so-called
C-mandate. It meant that South-West Africa was to be administrated under
the same laws as those of South Africa itself ...

... as integral portions of its territory [...].%

Twenty-five years later, the United Nations was founded. As part of the
global order that was now to be created, the organisation decided to bring
to a close the League of Nations mandate system. Instead, through agree-
ments concluded with the different mandatory states, a trusteeship system
was to be established. With South Africa, however, no such agreement
was reached, and the legal status of the territory of South-West Africa
remained unsettled. In 1950 came the ICJ advisory opinion in the Interna-
tional Status of South-West Africa Case. Certainly, the Court observes, there
is no obligation on South Africa to relinquish the administration of South-
West Africa to the UN trusteeship; but as long as South Africa chooses
to retain the mandate, it is still to fulfil all obligations associated with
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the mandate.®® In 1966 the UN General Assembly adopted resolution 2145
(XXI). As the resolution plainly declares, since South Africa has failed to
fulfil its obligations with regard to the administration of South-West Africa,
the mandate is terminated; henceforth, South-West Africa comes under the
direct responsibility of the UN.3* Once again, however, South Africa was
to refuse all co-operation. In 1970, after numerous promptings and censure,
the UN Security Council turned to the International Court in request for an
advisory opinion. The Court was asked to decide on the legal consequences
of South Africa’s continued presence in South-West Africa, now known
as Namibia.®

A basic factor in the reasoning of the Security Council was of course that
South Africa’s presence in Namibia was a breach of the obligations held by
that state under international law. Against this assumption several counter-
arguments were raised. Inter alia, South Africa claimed that a C-mandate
was more or less tantamount to an annexation; this appeared clearly from
the various statements contained in the preparatory work of the League
Covenant.®® The Court showed no understanding for this line of reasoning.
As a mandatory, the Court observed, South Africa had assumed as “a sacred
trust” to provide for the “well-being and development” of the South-West
African population; this is confirmed in article 22 § 1 of the Covenant:

To those colonies and territories which as a consequence of the late war has ceased to be
under the sovereignty of the States which formerly governed them and which are inhabited
by peoples not yet able to stand by themselves under the strenuous conditions of the modern
world, there should be applied the principle that the well-being and development of such
peoples form a sacred trust of civilisation and that securities for the performance of this trust
should be embodied in this Covenant.®’

In order to live up to this commitment, South Africa must act, not for the
annexation of the mandated territory, but rather for its independence and
self-determination. Below follows the reasoning adduced by the Court in
support of this proposition:

[T]he subsequent development of international law in regard to non-self governing territories,
as enshrined in the Charter of the United Nations, made the principle of self-determination
applicable to all of them. The concept of the sacred trust was confirmed and expanded
to all “territories whose peoples have not yet attained a full measure of self-government”
(Art. 73). Thus it clearly embraced territories under a colonial régime. Obviously, the sacred
trust continued to apply to League of Nations mandated territories on which an international
status had been conferred earlier. A further important stage in this development was the
Declaration on the Granting of Independence to Colonial Countries and Peoples (General
Assembly resolution 1514 (XV) of 14 December 1960), which embraced all peoples and
territories which “have not yet attained independence”. Nor is it possible to leave out of
account the political history of mandated territories in general. All those which did not acquire
independence, excluding Namibia, were placed under trusteeship. Today, only two out of
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fifteen, excluding Namibia, remain under United Nations tutelage. This is but a manifestation
of the general development which has led to the birth of so many new States.

53. All these considerations are germane to the Court’s evaluation of the present case.
Mindful as it is of the primary necessity of interpreting an instrument in accordance with the
intentions of the parties at the time of its conclusion, the Court is bound to take into account
the fact that the concepts embodied in Article 22 of the Covenant — “the strenuous conditions
of the modern world” and “the well-being and development” of the peoples concerned —
were not static, but were by definition evolutionary, as also, therefore, was the concept
of the “sacred trust”. The parties to the Covenant must consequently be deemed to have
accepted them as such. That is why, viewing the institutions of 1919, the Court must take
into consideration the changes which have occurred in the supervening half-century, and its
interpretation cannot remain unaffected by the subsequent development of law, through the
Charter of the United Nations and by way of customary law. Moreover, an international
instrument has to be interpreted and applied within the framework of the entire legal system
prevailing at the time of interpretation. In the domain to which the present proceedings
relate, the last fifty years, as indicated above, have brought important developments. These
developments leave little doubt that the ultimate objective of the sacred trust was the self-
determination and independence of the peoples concerned. In this domain, as elsewhere, the
corpus iuris gentium has been considerably enriched, and this the Court, if it is faithfully to
discharge its functions, may not ignore.®

The focus of the whole exercise is the expression “a sacred trust”. The
Court concludes that, for the understanding of this expression, one must
take into consideration the developments in international law since 1919,
when the Covenant was concluded. We must note that the Court itself does
not expressly pronounce on the means of interpretation exploited. In the
literature this has provoked a variety of interpretations. Some authors see a
use of the context. Stated more specifically, they see a use of the contextual
element described in VCLT article 31 § 3(c); that is, “any relevant rules of
international law applicable in the relations between the parties”.? This is a
reading of the decision that does not convince. Based on the wordings used
by the Court, the assumption can be made that the means of interpretation
referred to at the end of paragraph 53 — in the passage beginning with
“Moreover ...” — is not the same as that referred to in the remainder of the
paragraph. The means of interpretation referred to in the passage beginning
with “Moreover ...” is clearly the contextual element described in VCLT
article 31 § 3(c). Therefore, it stands to reason that the means referred to in
the remainder of the passage is a different one. In my judgment, this other
means of interpretation is conventional language — stated more specifically,
conventional language as expressed in article 73 of the UN Charter, and in
the Declaration on the Granting of Independence to Colonial Countries and
Peoples; 1 cannot see what else it could possibly be.”® Hence, as I understand
the decision, the decisive factor for determining “the ordinary meaning” of
“a sacred trust” is contemporary language.
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In support of the interpretation of VCLT article 31 earlier referred to
as alternative (b), authors have often cited the judgment of the ICJ in the
Aegean Sea Continental Shelf Case.’ This practice appears to be based on a
misunderstanding — a fact, which I think should be expressly set forth. (Let
it be stressed, however, that I remain convinced that alternative (b) is the
only correct description of the present legal state-of-affairs — but, of course,
I remain so for other reasons than the decision of the ICJ in the Aegean Sea
Continental Shelf Case.)

So, let us take a closer look at the ICJ judgment in Aegean Sea Conti-
nental Shelf.”* During the early 1970s, a dispute had arisen between Greece
and Turkey concerning the extent of the two states’ continental shelf areas in
the Aegean Sea. In August 1976, Greece had turned to the International Court
of Justice asking the Court to pronounce on the correct line to be applied for
delimiting those areas. As a basis for the jurisdiction of the Court, Greece had
cited article 17 of the 1928 General Act for the Pacific Settlement of Interna-
tional Disputes — according to which a legal dispute that arises between two
parties to the General Act shall be submitted for decision to the Permanent
Court of International Justice — together with article 37 of the ICJ Statute —
stating that whenever a treaty in force provides for reference of a dispute to
the Permanent Court of International Justice, it shall instead be referred to the
International Court of Justice. Article 17 of the General Act provides:

All disputes with regard to which the parties are in conflict as to their respective rights
shall, subject to any reservations which may be made under Article 39, be submitted for
decision to the Permanent Court of International Justice, unless the parties agree, in the
manner hereinafter provided, to have resort to an arbitral tribunal.

Greece had accessed the General Act in 1931, and Turkey in 1934; both
states were still bound by their undertakings. However, upon accession,
Greece had made this reservation:

The following disputes are excluded from the procedures described in the General Act ... :

(b) disputes concerning questions which by international law are solely within the domestic
jurisdiction of States, and in particular disputes relating to the territorial status of Greece,
including disputes relating to its rights of sovereignty over its ports and lines of communi-
cation.”

The question was whether the reservation made by Greece was to be read
as to exclude the jurisdiction of the Court in this particular dispute. Greece
naturally denied that this was the case, and did so for several reasons.

One argument put forward by the Greek government was that the Greek
reservation was made at a time when the concept of a continental shelf was
entirely unknown. Given that a reservation shall be interpreted in accordance
with the intentions of its authors, the Greco-Turkish dispute could then not
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possibly be part of the extension of the expression “disputes relating to
the territorial status of Greece”. This was an argument the Court refused
to accept. What we are confronting here, the Court observed, is a generic
term — by “the territorial status of Greece” any matter is referred to, the
only condition being that according to international law it can be taken as
included in the concept the territorial status of Greece.

[T]he presumption necessarily arises that its meaning was intended to follow the evolution of
the law and to correspond with the meaning attached to the expression by the law in force at
any given time. This presumption, in the view of the Court, is even more compelling when it
is recalled that the 1928 Act was a convention for the pacific settlement of disputes designed
to be of the most general kind and of continuing duration, for it hardly seems conceivable that
in such a convention terms like “domestic jurisdiction” and “territorial status” were intended
to have a fixed content regardless of the subsequent evolution of international law.%*

The fact was that through its actions, Greece itself had already paved the
way for this reasoning. The Court explains:

The Greek Government invokes as a basis for the Court’s jurisdiction in the present case
Article 17 of the General Act under which the parties agreed to submit to judicial settlement
all disputes with regard to which they “are in conflict as to their respective rights”. Yet
the rights that are the subject of the claims upon which Greece requests the Court in the
Application to exercise its jurisdiction under Article 17 are the very rights over the continental
shelf of which, as Greece insists, the authors of the General Act could have had no idea
whatever in 1928. If the Greek Government is correct, as it undoubtedly is, in assuming
that the meaning of the generic term “rights” in Article 17 follows the evolution of the
law, so as to be capable of embracing rights over the continental shelf, it is not clear why
the similar term “territorial status” should not likewise be liable to evolve in meaning in
accordance with “the development of international relations” (P.C.1.J, Series B, No. 4, p. 24).
It may also be observed that the claims which are the subject-matter of the Application relate
more particularly to continental shelf rights claimed to appertain to Greece in virtue of its
sovereignty over certain islands in the Aegean Sea, including the islands of the “Dodecanese
group” (para. 29 of the Application). But the “Dodecanese group” was not in Greece’s
possession when it acceded to the General Act in 1931; for those islands were ceded to
Greece by Italy only in the Peace Treaty of 1947. In consequence, it seems clear that, in
the view of the Greek Government, the term “rights” in Article 17 of the General Act has
to be interpreted in the light of the geographical extent of the Greek State today, not of its
extent in 1931. It would then be a little surprising if the meaning of Greece’s reservation of
disputes relating to its “ferritorial status” was not also to evolve in the light of the change in
the territorial extent of the Greek State brought about by “the development of international

relations”.%

The Court’s conclusion is unmistakable: “rights”, in the sense of the 1928
General Act, are those rights that can be invoked by reference to the rules
and principles of international law applicable whenever the General Act
is interpreted. The decisive issue is whether this conclusion is support for
alternative (b), according to which, in a situation where contemporary and
historical language differ, a treaty shall sometimes be interpreted using the
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former.”® The answer must be in the negative. The problem confronted in
the Aegean Sea Continental Shelf Case is the fact that law has altered.
Clearly, the rights of coastal states over the continental shelf are not the
same in 1978, when the judgment of the Court is delivered, as they were
in 1928, when the General Act was concluded. But this is not necessarily
to say that conventional language has changed. On the contrary; if we were
to compare the meanings of RIGHTS, according to conventional language in
1978 and 1928 respectively, I would dare to assert that we would find no
difference at all. Nevertheless, for the sake of argument, let us follow in the
line of some commentators and assume the opposite. Let us assume that the
language used by the Court for determining the meaning of “rights” is that
of 1978.

The lexical definition of RIGHT is “that which a person [whether legal
or not] has a just claim to”.°” The term RIGHTS, according to grammar,
denotes an object in the plural. By applying the rules of pragmatics, we
can also conclude that the expression “rights” in the 1928 General Act
deictically refers back to international law. However, this in itself cannot
possibly answer the question why, by the expression “rights”, we are to
understand those rights that can be invoked by reference to the international
laws applicable in 1978. According to conventional language, “rights” can
be used in three different ways: (1) as a general referring expression; (2) as
a generic referring expression with an unalterable referent; (3) as a generic
referring expression with an alterable referent.”® Thus, even if we were to
limit the use of conventional language to that of 1978, the ordinary meaning
of “rights” would clearly be ambiguous. To determine which one of the
linguistically possible meanings is correct and which one is not, one has to
proceed as usual, using other means of interpretation. What the International
Court of Justice seems to rely upon for its conclusion is the object and
purpose of the treaty. “[I]t is [to be] recalled”, the Court observes ...

... that the 1928 Act was a convention for the pacific settlement of disputes designed to be
of the most general kind and of continuing duration [...].»

Hence, what the case involves is not — as some authors seem to have
taken for granted — a conflict between two linguistic systems valid at two
different points in time. The case involves a collision between language
habits internal to one single system. The problem is not that the expression
“rights” takes on different meanings, depending on whether it is understood
in accordance with the language employed in 1928 or that employed in
1978. The problem is that the expression takes on different meanings, even
though it is understood in accordance with only one of these languages.
With that, it is time to summarise. As we observed above, there are
questions for which we cannot find answers in the text of the Vienna
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Convention. One question is whether it is the language employed at the time
of a treaty’s conclusion (i.e. historical language), or the language employed
at the time of interpretation (i.e. contemporary language), that an applier
shall employ when he interprets a treaty using the “ordinary meaning”. Two
views are held in the literature. One is that expressed by authors such as
Harazsti, Dupuy and Rousseau — what we have termed as alternative (a) —
namely that the determining factor for “the ordinary meaning” is historical
language, and this language only. As I have attempted to show, strong
arguments can be made against this view. First, it seems to run counter
to the object and purpose of the Vienna Convention. Second, it appears
to be in conflict with the practice of international courts and tribunals.
My conclusion is that alternative (a) should be discarded. A more accurate
picture of the current legal state-of-affairs is that expressed by commentators
such as Villiger and the Institute for International Law.

That is not to say that I can fully accept what this last group of commen-
tators have to offer. What Villiger and the Institute for International Law
imply is that an applier — depending on the circumstances — has the possi-
bility of taking into account both historical and contemporary language.
Neither commentator, however, can tell us exactly the circumstances under
which the applier shall employ the one language or the other. In my view
this position is all too cautious. This is a proposition I will now try to
establish.

5 REGARDING THE PROBLEM CAUSED BY TEMPORAL
VARIATION IN LANGUAGE (CONT’D)

Quite a few things have already been said about the different types of
references and their various uses. We have noted that of pure necessity
an utterer’s possibilities for singular and general references, but not for
generic ones, are limited by the linguistic conventions adhered to on the
occasion of utterance. The possibilities for generic reference are limited by
the conventions adhered to on the occasion of utterance, on the condition
that the referent is one the utterer assumes is unalterable. If the referent is
one assumed to be alterable, the referring possibilities are limited by the
conventions adhered to at any given moment. Already on this basis it is
possible, at least, to assume the content of international law:

If it can be shown, that the thing interpreted is a generic referring
expression with a referent assumed to be alterable, then the decisive
factor for determining “the ordinary meaning” of the expression shall
be contemporary language. In all other cases, the decisive factor shall
be historical language.
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The judicial opinions expressed in the La Bretagne Arbitration and Namibia
cases seem to amount to a confirmation of my hypothesis. According to the
arbitration tribunal in La Bretagne, the expression “fishery regulations” is
a generic referring expression.

In stipulating that “Canadian fishery regulations shall be applied without discrimination in
fact or in law to the French fishing vessels™ ... the authors of the 1972 Agreement used the
term “fishery regulations” as a generic formula covering all the rules applicable to fishing
activities [...].!1%

And not only that — it is a generic referring expression with a referent
assumed by France and Canada to be dynamic.

[A]s this expression was embodied in an agreement concluded for an unlimited duration, it
is hardly conceivable that the Parties would have sought to give it an invariable content.'”!

So, the expression must be assumed to refer to rules for the application and
granting of fishing licences, irrespective of the fact that when the agreement
was concluded, the term FISHERY REGULATIONS, according to conventional
language, referred only to those regulations applicable to the enterprise of
fishery as such.

Accordingly, in view of the subsequent evolution of international law respecting maritime
fisheries, the rules to which the expression refers must not only be taken to be those setting
technical standards for the physical conditions in which the fishing is carried on but also those
requiring the completion of certain formalities prior to the performance of these activities —
[although] at the time of the conclusion of the Agreement, the fishery regulations in force in
various States usually confined themselves to specifying forbidden fishing zones or closed
seasons, permitted fishing gear and equipment, and the types, age and size of the species
that could be caught, the scope of fishery regulations has since been enlarged [...].'*?

Less clear is the opinion delivered by the International Court of Justice
in Namibia. What the Court says, first of all, is that it is aware that the
ultimate purpose of interpreting a treaty is to establish its utterance meaning;
second, that the terms contained in the League Covenant, at the conclusion
of the Covenant — according to the language employed at that point — stood
for something, which is by definition evolutionary; and third, that this is
accordingly the manner, in which the parties to the Covenant, too, must be
assumed to have used these terms.

Mindful as it is of the primary necessity of interpreting an instrument in accordance with the
intentions of the parties at the time of its conclusion, the Court is bound to take into account
the fact that the concepts embodied in Article 22 of the Covenant — “the strenuous conditions
of the modern world” and “the well-being and development” of the peoples concerned —
were not static, but were by definition evolutionary, as also, therefore, was the concept of the
“sacred trust”. The parties to the Covenant must consequently be deemed to have accepted
them as such.!®



USING CONVENTIONAL LANGUAGE 89

On the whole, however, this seems to amount to the very same thing as
saying that the expressions in question are generic referring expressions
whose referents the Covenant parties — at the conclusion of the Covenant —
assumed would come to alter. After all, only generic referring expressions
can be said to stand for something which is “by definition evolutionary”.
Hence, the following conclusion: for the interpretation of the expression “a
sacred trust”, the court must take as its starting-point the language of inter-
national law, considering the law applicable at the time of interpretation, and
not the law applicable in 1919, when the League Covenant was concluded.

That is why, viewing the institutions of 1919, the Court must take into consideration the
changes which have occurred in the supervening half-century, and its interpretation cannot
remain unaffected by the subsequent development of law, through the Charter of the United
Nations and by way of customary law.'%*

Now, the decisive question is whether the judicial opinions expressed
in La Bretagne and Namibia are in themselves sufficient to conclusively
substantiate my working hypothesis. On the positive side, at least with
regard to the decision in La Bretagne, the reasoning expressed is unusually
detailed and clear — a fact that makes the decision a particularly weighty
argument. On the negative side, two decisions hardly constitute a very
persuasive body of evidence. In my opinion, the opinions expressed in the
La Bretagne and Namibia cases do allow for certain conclusions; but the
conclusions are not very strong, and it would be beneficial if we could find
further evidence to support what we have come up with. The problem is that
few international decisions even address the problem caused by temporal
variation in language. In the period from 1969 to the present, I have found
only five such decisions, of which two have already been cited. The other
three are the ICJ judgment in the Case Concerning Kasikili/Sedudu Island,
and the international awards in the Young Loan and Guinea — Guinea-Bissau
Maritime Delimitation cases, respectively. These latter decisions, however,
differ from the former insofar as the language used is historical and not
contemporary language. Therefore, these cases could be cited as support
for the proposition that the decisive factor for determining “the ordinary
meaning” is historical language, and this language only.!% As I explained
earlier, it is my conclusion that this proposition is not tenable. Hence, it
appears it is up to me to show that the norm I have adopted can be reconciled
with the judgment in the Case Concerning Kasikili/Sedudu Island, and the
two international awards in the Young Loan and Guinea — Guinea-Bissau
Maritime Delimitation cases.

Let us begin with the judgment of the ICJ in the Kasikili/Sedudu Island.
This case has already been discussed in this chapter,'” and I see no need
for unnecessary repetition. As we know, the dispute involved the meaning
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of a written agreement, concluded in the year 1890 by the former colonial
powers Germany and the United Kingdom. In article 3, paragraph 2, of the
Anglo-German agreement, we find the following provision:

In Southwest Africa the sphere in which the exercise of influence is reserved to Germany is
bounded:

2. To the east be a line commencing at the above-named point, and following the 20th
degree of east longitude to the point of its intersection by the 22nd parallel of south latitude;
it runs eastward along that parallel to the point of its intersection by the 21st degree of east
longitude; thence it follows that degree northward to the point of its intersection by the 18
parallel of south latitude; it runs eastward along that parallel till it reaches the river Chobe,
and descends the centre of the main channel [in the German agreement text: “im Thalweg
des Hauptlaufes™] of that river to its junction with the Zambesi, where it terminates.'?’

The question arose whether the two expressions “Thalweg des Hauptlaufes”
and “centre of the main channel” could be understood to refer to one single
referent or not. The first measure taken by the Court was to interpret the
provision “in accordance with the ordinary meaning to be given to the terms
of the treaty”. To this end, the Court brings attention to what appears to be
the language of international law employed at the time of interpretation:

The Court notes that various definitions of the term “Thalweg” are found in treaties delim-
iting boundaries and that the concepts of the Thalweg of watercourse and the centre of
a watercourse are not equivalent. The word “Thalweg” has variously been taken to mean
“the most suitable channel for navigation” on the river, the line “determined by the line of
deepest soundings”, or “the median line of the main channel followed by boatmen travelling
downstream”. Treaties or conventions which define boundaries in watercourses nowadays
usually refer to the Thalweg as the boundary when the watercourse is navigable and to the
median line between the two banks when it is not, although it cannot be said that practice
has been fully consistent.'%

The Court proceeds with an analysis based on historical language:

The Court further notes that at the time of the conclusion of the 1890 Treaty, it may be
that the terms “centre of the [main] channel” and “Thalweg des Hauptlaufes” were used
interchangeably. In this respect, it is of interest to note that, some three years before the
conclusion of the 1890 Treaty, the Institut de droit international stated the following in Article
3, paragraph 2, of the “Draft concerning the international regulation of fluvial navigation”,
adopted at Heidelberg on 9 September 1887: “The boundary of States separated by a river
is indicated by the thalweg, that is to say, the median line of the channel” (Annuaire de
UInstitut de droit international, 1887-1888, p. 182), the term “channel” being understood to
refer to the passage open to navigation in the bed of the river, as is clear from the title of
the draft.'®

After which the Court presents its conclusion:

The Court will accordingly treat the words “centre of the main channel” in Article III,
paragraph 2, of the 1890 Treaty as having the same meaning as the words “Thalweg des
Hauptlaufes” [...]."°
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Apparently, the factor considered by the Court as decisive for determining
“the ordinary meaning” of the expression “Thalweg des Hauptlaufes”
is historical language. In order for this view to be reconciled with the
conclusion I have drawn earlier, certain conditions must be met. More
specifically, it must be established that “Thalweg des Hauptlaufes” is either
a singular or general referring expression, or a generic referring expression
with a referent assumed to be unalterable. As it appears, these conditions
are indeed fulfilled. “Thalweg des Hauptlaufes” in the sense of the Anglo-
German treaty seems to be a singular referring expression. The phrase is
articulated in the definite singular, and it is used to express a time-bound
proposition — the existence of the referent is located to a specific point in
time, namely the occasion at which the Anglo-German treaty was concluded.
After all, the whole point of entering into a boundary agreement is to
establish once and for all the location of a common boundary. Hence, it is
all in due order if an applier uses the language of 1890, and not that of
1998, in determining what is to be “the ordinary meaning” of the expression
“Thalweg des Hauptlaufes” .

Another case already touched upon in this chapter is the Guinea — Guinea-
Bissau Maritime Delimitation."!' As we know, the dispute in this case
centred on the meaning of a boundary treaty, concluded in 1886 by the two
colonial powers France and Portugal. Article 1 of the treaty provides:

In Guinea, the boundary separating the Portuguese possessions from the French possessions
will follow, in accordance with the course indicated on Map number 1 attached to the present
Convention:

To the north, a line which, starting from Cape Roxo, will remain as much as possible,
according to the lay of the land at equal distance from the Cazamance (Casamansa) and San
Domingo de Cacheu (Sao Domingos de Cacheu) rivers, up to the intersection of the meridian
of 17° 30’ longitude west of Paris with parallel of 12° 40’ north latitude. Between this point
and the meridian of 16° longitude west of Paris, the boundary will conform to parallel of
12° 40’ north latitude.

To the east, the boundary will follow the meridian of 16° west, from parallel 12° 40’ north
latitude to the parallel of 11° 40’ north latitude.

To the south, the boundary will follow a line starting from the estuary of the Cajet River,
located between Catack Island (which will belong to Portugal) and Tristao Island (which will
belong to France), and following the lay of the land, it will remain, as much as possible, at
equal distance from the Rio Componi (Tabati) and the Rio Cassini, then from the northern
branch of the Rio Componi (Tabati) and the southern branch of the Rio Cassini (Marigot de
Kakondo) first and the Rio Grande afterwards. It will end at the intersection of the meridian
of 16° west longitude and the parallel of 11° 40’ north latitude.

Shall belong to Portugal all islands located between the Cape Roxo meridian, the coast
and the southern /imit represented by a line which will follow the thalweg of the Cajet River,
and go in a southwesterly direction through the Pilots’ Pass to reach 10° 40’ north latitude,
which it will follow up to the Cape Roxo meridian.!!?
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The question was whether France and Portugal, by adopting this text, could
be assumed to have established a general maritime boundary delimiting their
respective possessions in West Africa at the time. The Court observes:

The disagreement stems first of all from the meaning to be given to the word limit: Guinea
holds that it is synonymous with boundary and remarks that it is generally used in this sense
in maritime affairs, whereas Guinea-Bissau gives it a less precise meaning in this case. The
Tribunal observes that the two expressions must be taken here in their spatial sense, with
due regard to their legal connotations. In French as in Portuguese, and according to the
definitions provided by linguistic or legal dictionaries, mentioned or not mentioned by the
Parties, they are slightly ambiguous. First of all, they can mean either a zone, especially in
the plural, or a line, which is of course the case here. Secondly, the word /imit can have
two meanings, a general one and a more specific one. This appears in particular in a French
dictionary contemporaneous with the signature of the 1886 Convention, the Dictionnaire
général de la langue frangaise du commencement du XVlIle siécle jusqu‘a nos jours (the
General Dictionary of the French language from the beginning of the 17th century to today),
by Hatzfeld and Darmesteter, which defines /imit as the “extreme part where a territory, a

domain ends”, and boundary as the “limit which separates the territory of a State from that

of a neighboring State”.'!?

It is not stated expressly, but the implication is clear enough: the factor
considered by the Court as decisive for determining “the ordinary meaning”
of the expressions “boundary” and “limit” is the language adhered to in
1886. Neither “boundary” nor “limit” is a generic referring expression with
a referent assumed to be alterable. “[BJoundary” and “limit”, in the sense of
the Franco-Portuguese treaty, both appear to be definite singular referring
expressions. The words are articulated in the definite singular; they are
used to express time-bound propositions — the existence of the referent is
located to a specific point in time, namely the occasion on which the treaty
is concluded. Hence, it is all in due order if an applier uses the language
of 1886, and not that of 1985, in determining what is to be “the ordinary
meaning” of the two expressions “boundary” and “limit”.

The Young Loan Case was dealt with in Section 2 of this chapter.!'*
As we know, an issue of dispute in this case was the meaning of the
1953 London Debt Agreement (LDA) and the expression therein: “the least
depreciated currency” — “la devise la moins dépréciée” — “der Wihrung
mit der geringsten Abwertung”. 1 quote from annex 1(A), article 2(e), of
the agreement:

Should the rates of exchange ruling any of the currencies of issue on 1 August 1952, alter
thereafter by 5 per cent. or more, the instalments due after that date, while still being made in
the currency of the country of issue, shall be calculated on the basis of the least depreciated
currency (in relation to the rate of exchange current on 1 August 1952) reconverted into the
currency of issue at the rate of exchange current when the payment in question becomes due.

Au cas ou les taux de change en vigeur le ler aolit 1952 entre deux ou plusieurs monnaies
d‘émission subiraient par la suite une modification égale ou supérieure a 5% les versements
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exigibles apreés cette date, tout en continuant a étre effectués dans la monnaie du pays
d‘émission, seront calculés sur la base de la devise la moins dépréciée par rapport au taux
de change en vigeur au ler aolt 1952, puis reconvertis dans la monnaie d‘émission sur la
base du taux de change en vigeur lors de 1‘échéance du paiement.

Sollte sich der am 1. August 1952 fiir eine der Emissionswihrungen massgebende
Wechselkurs spiter um 5. v. H. oder mehr dndern, so sind die nach diesem Zeitpunkt
falligen Raten zwar nach wie vor in der Wihrung des Emissionslandes zu leisten; sie
sind jedoch auf der Grundlage der Wihrung mit der geringsten Abwertung (im Verhiltnis
zu dem Wechselkurs vom 1. August 1952) zu berechnen und zu dem im Zeitpunkt der
Filligkeit der betreffenden Zahlung massgebenden Wechselkurs wieder in die Emission-
swihrung umzurechnen.'

The question arose as to whether a comparison of the three authenti-
cated language versions of the treaty revealed a difference in meaning
that could not be removed by applying Vienna Convention articles 31—
32. The tribunal starts its attempt to pin down the meaning of the
treaty by first resorting to conventional language. To establish conven-
tional language, the tribunal takes assistance from a number of texts,
including Gabler’s Banklexikon, published 1979; Carreau’s Souveraineté et
Cooperation Monétaire Internationale, published 1970; Carreau, Juillard
and Flory’s Droit International Economique, published 1978; Hirschberg’s
The Impact of Inflation and Devaluation on Obligations, published 1976;
and The International Monetary Fund, published in 1969 by Horsefield.!'®
The conclusion is that in all three languages the words DEPRECIATION,
DEPRECIATION, ABWERTUNG are ambiguous.

The possibility of the German and English or French texts of the disputed clause having
different meanings cannot therefore be ruled out.'!’

After this, the tribunal apparently finds it necessary to further reinforce its
conclusion:

In the Tribunal’s view, the uncertainty arising from a — possible — discrepancy between
the texts is not removed if, for interpretation purposes, reference is made to the meaning
generally attached to the terms “depreciation” and dépréciation at the time the LDA was
concluded, i.e. in 1952.

Despite the wording of Article 31 (1) of VC[L]T, its intentions might still be met if
even today an attempt to determine the “objectified” will of the parties, as expressed in the
text of the treaty, were based on the normal significance of the terms used at the time the
treaty was concluded. (Cf. e.g. Case Concerning Rights of U.S. Nationals in Morocco, 1.C.J.
Reports 1952, p. 189; McNair, The Law of Treaties, Oxford 1961, p. 467; Rousseau, Droit
International Public, Vol. 1, Paris 1970, p. 281.)

There should not be any doubt that when the LDA was concluded, i.e. at a time when
the international monetary order was generally characterized by a system of fixed parities
agreed with the IMF, and not, as now, by a network of floating, continuously changing
exchange rates, the terms “depreciation”, “devaluation”, dépréciation and dévaluation usually
described the same situation, since any depreciation of a currency in its external relations,
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in accordance with the system, constitutes a devaluation. How closely these concepts drew
together can even be seen from the original wording of the Articles of Agreement of the
IMF itself. When Article I (iii) speaks of “‘competitive’ exchange depreciation”, in view
of the fixed, the agreed parities, all that could be referred to here is devaluation by act of
government.

However, the Tribunal is convinced that the circumstances mentioned are an insufficient
reason for having to reduce at the time of the conclusion of the treaty the terms “depreciation”
and dépréciation to the meaning of the German word Abwertung. Even at that time, there
was some uncertainty in the use of the terms both in English and in French.!'!®

It is not expressly stated, but the implication is clear enough: the
factor considered by the tribunal as decisive for determining “the ordinary
meaning” of the expressions “the least depreciated currency”, “la devise
la moins dé préciée”, “der Wihrung mit der geringsten Abwertung” is
the language used in 1952. None of the expressions are generic referring
expressions with a referent assumed to be alterable. The expressions “the
least depreciated currency”, “la devise la moins dé préciée”, and “der Wi
hrung mit der geringsten Abwertung”, in the sense of the LDA, appear to
be indefinite, singular referring expressions. The phrases are articulated in
the definite singular, but they do not refer to a particular currency; rather,
they refer to any currency from a given set of currencies. The propositions
they express are time-bound — the existence of the referent is located to
specific occasions, i.e. those occasions on which interest is to be paid.'"
Hence, it would stand to reason if an applier used the language of 1952,
and not that of 1980, in determining what is to be “the ordinary meaning”
of the expressions “the least depreciated currency”, “la devise la moins dé
préciée”, and “der Wihrung mit der geringsten Abwertung”.

These three decisions — Kasikili/Sedudu Island, Young Loan and
Guinea/Guinea-Bissau Maritime Delimitation — can of course be read in
different ways; this is a fact from which we must not shy away. According
to a first reading, “the ordinary meaning”, in the opinion held by the
tribunals, refers to historical language, since the thing interpreted is a
singular referring expression. According to a second reading, “the ordinary
meaning”, in the opinion of the tribunals, refers to historical language, since
other languages can never be used for determining that meaning. Taken
out of context, therefore, the decisions must be seen as arguments carrying
very little weight. Nevertheless is it my judgment that through these three
decisions, we find further support for the conclusion I wish to confirm. As I
have explained, few international decisions even broach the problem caused
by temporal variation in language. From 1969 and onward, I have found
only five such decisions: La Bretagne, Namibia, Kasikili/Sedudu Island,
Guinea/Guinea-Bissau Maritime Delimitation and Young Loan. The first
two provide us with arguments that clearly support my conclusion. The
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remaining three are ambiguous. Hence, we can say that from 1969 onward,
not a single judicial opinion has been expressed that clearly contradicts our
conclusion. Certainly, this is a fact of considerable argumentative value.

6 CONCLUSIONS

According to VCLT article 31 § 1, a treaty shall be interpreted in good faith
“in accordance with the ordinary meaning to be given to the terms of the
treaty”. The purpose of this chapter, as earlier stated, in to describe what
this means. Based on the observations made above, the following rule of
interpretation can be established:

Rule no. 1

§ 1. If it can be shown that in a treaty provision, there is an expression
whose form corresponds to an expression of conventional language, then the
provision shall be understood in accordance with the rules of that language.
§ 2. For the purpose of this rule, CONVENTIONAL LANGUAGE means the
language employed at the time of the treaty’s conclusion, except for those
cases where § 3 applies.

§ 3. For the purpose of this rule, CONVENTIONAL LANGUAGE means the
language employed at the time of interpretation, on the condition that it can
be shown that the thing interpreted is a generic referring expression with a
referent assumed by the parties to be alterable.

§ 4. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.

NOTES

1. See e.g. Amerasinghe, p. 191; Oppenheim’s International Law, pp. 1272-1275; Ost,
pp. 288ff.; Sinclair, 1984, pp. 121ff.; Bernhardt, 1984, p. 322; Bos, 1984, p. 147;
Yasseen, pp. 19ff.; Rest, p. 144; Lang, pp. 155ff.; Kock, pp. 86ff.; Jacobs, passim;
Briggs, p. 708.

2. In older literature, applying principles of etymology is sometimes referred to as a
legitimate method of interpretation. (See e.g. Sgrensen, 1946, pp. 222-223; Ehrlich,
pp- 105-106.)

3. In the language of linguistics, a LEXICON is the total number of words and lexicalised
phrases in a language. An important distinction to be made is that between “words”
and “word forms”. A word often has several different forms of inflection. Among
these different inflectional forms of a word, normally one is conventionally used and
regarded as its “citation-form”, representing the word as a composite whole. In a
lexicon the “citation-form” of a word is usually the only inflectional form addressed;
LEXEMES is the technical term used for these units. A “lexicalised phrase” is a standard
phrase, such as THE UNITED NATIONS.
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10.

11.

12.
13.

CHAPTER 3

The underlying system of rules for a language is normally divided into morphological,
syntactical, pragmatic, and phonological rules. Phonological rules describe how sounds
in a language are formed and combined. In this work, attention is focused on those
rules that apply only to written language. Hence, phonology can be disregarded here.
Article 5 § 2.

See e.g. Starke’s International Law, p. 435; Bos, 1984, p. 147; Haraszti, p. 83.
Another commonly used term is LITERAL INTERPRETATION. (See Bernhardt, 1984,
p. 322; Davidson, p. 135; Ost, p. 288; O’Connell, p. 255.) I am not completely certain
how to understand this term. In one sense, LITERAL INTERPRETATION can be taken
as synonymous with a reading of a text word-for-word; but this is certainly not an
adequate way of characterising the interpretation of a treaty “in accordance with the
ordinary meaning to be given to the terms of the treaty”. In another sense, LITERAL
INTERPRETATION can be taken as synonymous to a reading of a text based on its literal,
and not figurative or symbolic, meaning; what this might mean in the context of treaty
interpretation is beyond me. If a single all-encompassing term shall be used to describe
the task performed by an applier when interpreting a treaty provision “in accordance
with the ordinary meaning to be given to the terms of the treaty”, the most appropriate
iS LINGUISTIC INTERPRETATION. (Cf. e.g. Voicu, pp. 41-43; Bernhardt, 1967, p. 497.)
Usually, the grammar of a language is defined also to include phonology. In this
work, our attention is focused on the written aspects of a language. This allows us to
disregard phonology.

See, for example, R.A. Hudson, passim; Trudgill, passim.

Obviously, it is a simplification to speak of everyday language as a unified concept.
Even in everyday language, people express themselves in different ways, depending
on such factors as region of residence, social status, gender, age, and ethnicity.
(See e.g. Hudson, passim; Trudgill, passim.) When used here, the term EVERYDAY
LANGUAGE shall be understood as the language normally taught in schools, used
in daily newspapers, and applied in similar public contexts. This language, whose
character — let it be realised — is rather formal, is what most people consider as some
sort of standard. In reality, it is merely one variety among many, though of course it
is still of special significance.

In the language of sociolinguistics, these varieties are often referred to as REGISTERS.
(See e.g. Holmes, pp. 276-283.)

See Trudgill, p. 123; Holmes, p. 276.

See Trudgill, passim.

See e.g. Sinclair, 1984, p. 126; Rest, p. 150. In the early drafts of the current article
31 § 4, this relationship was brought out more clearly. See Draft Articles With
Commentaries (1964): “Notwithstanding the provisions of paragraph 1 of article 69,
a meaning other than its ordinary meaning may be given to a term if it is established
conclusively that the parties intended the term to have that special meaning.” (ILC
Yrbk, 1964, Vol. 2, p. 199, draft article 71.) The fact that the provision eventually
came to have a different wording is said to have been the result of nothing else than
the authors’ desire to simplify earlier versions. (See Yasseen, speaking as Chairman
of the ILC Drafting Committee, at the Eighteenth Session, 883rd meeting of the
International Law Commission, ILC Yrbk, 1966, Vol. 1, Part 2, p. 267, § 94 cf. § 90.)
Waldock’s drafts from both 1964 and 1966 contain a corresponding clarification. (See
Third Report on the Law of Treaties, ILC Yrbk, 1964, Vol. 2, p. 52, draft article 70
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§ 3; Sixth Report on the Law of Treaties, ILC Yrbk, 1966, Vol. 2, pp. 100101, draft
article 69 § 2.)

Haraszti, p. 86. (My italics.)

Yasseen, pp. 27-28. (Footnotes omitted.)

Ruda, at the Sixteenth Session of the International Law Commission, 766th meeting,
ILC Yrbk, 1964, Vol. 1, p. 283, §§ 9, 11. (My italics.)

Rest, p. 144, n. 2.

Gottlieb, p. 131.

See Ch.10 of this work.

Draft Articles with Commentaries (1966), ILC Yrbk, 1966, Vol. 2, p. 222, § 17.

In addition to the decisions directly cited in the body text, see also Bosnia Genocide, §
162; Bankovic, §§ 59-62; La Bretagne Arbitration, ILR, Vol. 82, p. 613; Lithgow and
Others, Publ. ECHR, Ser. A, Vol. 102, pp. 4748, §§ 113-114; James and Others,
Publ. ECHR, Ser. A, Vol. 98, p. 38, §§ 60-61; Schiesser, Publ. ECHR, Ser. A, Vol. 34,
p- 12, § 28. See also diss. op. Pharand, La Bretagne Arbitration, ILR, Vol. 82, pp.
659-660, § 70; joint sep. op. Aldrich, Holzmann and Mosk, and joint sep. op. Kashani
and Shafeiei, on the Issue of the Disposition of Interest Earned on the Security Account,
Iran-United States, A/1, ILR, Vol. 68, pp. 546 resp. 550-552.

Case Concerning Kasikili/Sedudu Island (Botswana/Namibia), Judgment of 13
December 1999, ICJ Reports, 1999(1), p. 1045 et seq.

In the judgment of the Court, this agreement is referred to simply as “the Anglo-
German Agreement of 1 July 1890”.

The text provided here is that cited by the court. (See § 21 of the judgment.)

Ibid., §§ 22-23.

Ibid., § 20. (The quoted text originates from the judgment delivered by the ICJ in
Territorial Dispute (Libya/Chad), ICJ Reports, 1994, pp. 21-22, § 41.)

Ibid., §§ 24-25.

My emphasis.

Asian Agricultural Products Ltd v. Republic of Sri Lanka , Award of 27 June 1990,
ILR, Vol. 106, pp. 417ff.

Agreement for the Promotion and Protection of Investments, signed on 13 February
1980.

The text cited is that provided by the arbitration tribunal. (See ILR, Vol. 106, pp.
478-479.)

Ibid., p. 443, § 46 cf. m. § 38.

Ibid., p. 443, §§ 47-48.

Ibid., p. 444, § 49. (My italics.)

Guinea — Guinea-Bissau Maritime Delimitation Case, Award of 14 February 1985,
ILR, Vol. 77, pp. 636ff.

Convention on the Delimitation of French and Portuguese Possessions in West Africa,
Signed on 12 May 1886. Note that the text cited is the English translation of the
Convention published in International Law Reports. The Convention was authenti-
cated in French and Portuguese only. For the authenticated French text, see Archives
Diplomatiques, Vol. 24 (1887), pp. 5ff.

ILR, Vol. 77, p. 661, § 46.

Ibid., p. 662, § 46.

Loc. cit.
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The Kingdom of Belgium, The French Republic, The Swiss Confederation, The United
Kingdom and The United States of America v. The Federal Republic of Germany,
Award of 16 May 1980, ILR, Vol. 59, pp. 495ff.

Agreement on German External Debts, Signed at London, on 27 February 1953.
ILR, Vol. 59, pp. 530-531, § 18.

Ibid., p. 530, § 18.

See e.g. Bynon, passim.

In addition to the authorities directly cited in the body text, see also Vitdnyi, p. 52;
Bernhardt, 1963, pp. 74-75; Fitzmaurice, 1957, p. 212.

Haraszti, p. 89.

Rousseau, p. 282.

Dupuy, p. 220. (Footnotes omitted.)

In addition to the authorities directly cited in the body text, see also Waldock, Sixth
Report on the Law of Treaties, ILC Yrbk, 1966, Vol. 2, pp. 95-96, § 7, p. 97, §13.
Villiger, p. 343.

Ibid., n. 169.

Résolution adoptée par I'Institut de droit international a la session de Wiesbaden, I.
Le probleme intertemporel en droit international public, 11 aoGt 1975, § 4, Annuaire
de IInstitut de droit international, Vol. 56, p. 538.

See Ch. 2, Section 1, of this work.

Note that in linguistics, the use of this term (REFERENCE) is not always consistent.
Cf. Lyons, 1977, p. 174. Note that it is the utterer who invests the expression with
reference. Clearly, in terms of explanation and discussion, it makes things easier if
we can say that an expression refers to its referent. Hence, this is the terminology I
will use in this work. However, it is important that we do not forget what we actually
mean when we say that a certain expression refers to a certain phenomenon, namely
that a certain speaker or author (or a certain group of speakers or writers) has used
the expression to refer to the phenomenon in question.

The assumption is implied by Dupuy in the utterance cited above, but it can also be
noted in the writings of others. Judge Van Wyk, for example, writes in his dissenting
opinion to the judgment delivered by the International Court of Justice in the South
West Africa Cases (Preliminary Objections): “As the object of interpretation is to
arrive at the intention which existed when the agreement was recorded, it follows that
words or phrases must be given that meaning which they bore at the time when the
instrument in question was executed.” (ILR, Vol. 37, p. 190.) This very same way of
thinking is expressed by Yasseen in even more detail: “La langue peut évoluer, le sens
des mots peut s‘élargir, se préciser et, dans un certain mesure, changer. Toutefois,
du point de vue linguistique, les mots sont employés dans le sens qu’ils ont eu a
I‘époque de leur emploi, autrement on fera dire a ceux qui ont parlé ce qu’ils n’ont pas
voulu dire et plus encore ce qu’ils n’ont pas pu dire. Il serait artificiel de préter aux
parties I’intention d’avoir, du point de vue linguistique, employé les mots dans un sens
évolutif. 11 est difficile en effet de présumer que les parties aux traités ont employé, du
point de vue linguistique, les mots dans le sens inconnu et peut-étre imprévisible que
les mots pourraient acquérir dans I’avenir.” (Yasseen, pp. 26—-27; Footnote omitted.)
See Lyons, 1977, p. 177.

See ibid., p. 177.

See ibid., pp. 177-197.

See ibid., p. 178.
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Special Agreement, signed at Bissau, on 18 February 1983, Article 5 § 1. (The text
cited is that provided by the arbitration tribunal. See ILR, Vol. 77, p. 643, § 1.)

See Lyons, 1977, p. 178.

Article 1 § 1. (The text cited is that provided by the Court. See ILR, Vol. 77, p. 642,
§1)

Article 4.

See Lyons, 1977, pp. 193-197.

See ibid., p. 194.

Loc. cit.

See ibid., p. 680.

Cf. ibid., pp. 158-161.

Loc. cit.

I let it remain unsaid, whether the referent in this case is defined extensionally or inten-
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CHAPTER 3

The reasoning of the Court gives evidence of the simultaneous interpretation of two
separate texts. First, the Court is dealing with the meaning of the Greek government’s
reservation and the expression “the territorial status of Greece”. Second, the Court
is dealing with the meaning of the 1928 General Act and the expression “rights”.
Some authors express themselves as if they were assuming that the Court’s reasoning
concerning the interpretation of the expression “the territorial status of Greece” could,
without further reservation, be cited as support for an interpretation of VCLT article
31. Of course, such a position is open to criticism for reasons separate from those
here discussed. Certainly, it must not be taken as evident that the rule applied to
interpret treaties is the same one used to interpret reservations; quite the opposite.
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CHAPTER 4

USING THE CONTEXT: THE “TEXT” OF A TREATY

The purpose of this chapter — together with Chapters 5 and 6 — is to describe
what it means to interpret a treaty using the context. Context is defined in
article 31, §§ 2-3 of the Vienna Convention. In paragraph 2, we are told
what the context is to comprise:

The context, for the purpose of the interpretation of a treaty, shall comprise, in addition to

the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connexion
with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connexion with the conclusion
of the treaty and accepted by the other parties as an instrument related to the treaty.

Paragraph 3 adds three further elements, which — this is how it reads — shall
be taken into account “together with the context”, namely ...

(a) any subsequent agreement between the parties regarding the interpretation of the treaty
or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement
of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

These further elements are usually also considered as forming part of the
context, in the sense of paragraph 1.! I have chosen to follow this practice.?
It is clear that an investigation into the meaning and use of the context will
require considerable discussion. Consequently, I have chosen to divide the
concept into three parts. In Chapter 4, I shall first attempt to describe what
it means to interpret a treaty using the contextual element described as the
“text” of the treaty. In Chapter 5, I shall attempt to describe what it means to
interpret a treaty using the elements set out in article 31 § 2, subparagraphs
(a) and (b). Finally, in Chapter 6, I shall attempt to describe what it means
to interpret a treaty using the elements set out in article 31 § 3.

“A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context” — this is
provided in article 31 § 1.

Un traité doit étre interprété de bonne foi suivant le sens ordinaire a attribuer aux termes du
traité dans leur contexte |...]

101
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Un tratado debera interpretarse de buena fe conforme al sentido corriente que haya de
atribuirse a los términos del tratado en el contexto de éstos [...].

One thing is immediately evident from reading this text. When an applier uses
the context in accordance with the provisions of article 31, the context is not
considered independently of other means of interpretation. When the context
is used, this is always in relation to conventional language (“the ordinary
meaning”). Seen from a different perspective, we could say that when the
context is used, it is always a second step in the interpretation process.’ The
question has arisen whether a given complex of facts shall be considered as
coming within the scope of application of the norm expressed by a certain
treaty provision P; and the provision P has been interpreted using conven-
tional language. However, this (very first) introductory act of interpretation
has proved to be insufficient. The ordinary meaning of the treaty provision P is
either vague or ambiguous — using conventional language leads to conflicting
results. Possibly, conventional language has a role to play in the process
to an understanding of the provision, but it must then be supplemented by
additional means of interpretation. The idea of using the context is that it
will serve as such a supplement. Where the ordinary meaning of a treaty
provision is vague, using the context will make the text more precise. Where
the ordinary meaning is ambiguous, using the context will help to determine
which one of several possible meanings is correct, and which one is not. All
this is evident from reading VCLT article 31 § 1.* What the provision says
is not that the terms of a treaty shall be interpreted in their context. What
the provision says is that a treaty shall be interpreted “in accordance with
the ordinary meaning to be given to the terms of the treaty in their context”.
Hence, a shorthand description of how the context shall be used could look
like this:

If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results,
and that between the provision and the context there is a relationship
governed by the communicative standard S, then the provision shall
be understood as if the relationship conformed to this standard.

In this chapter — let me repeat — I shall attempt to describe only what
it means to interpret a treaty using the contextual element described as
the “text” of that treaty. That being the case, in order for the task to be
considered accomplished, the following questions must be answered:

(1) What is meant by “the text” of a treaty?

(2) What communicative standard or standards shall the parties to a
treaty be assumed to have followed, when an applier interprets the
treaty using “the text” of the treaty?
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I shall now give what I consider to be the correct answers to these questions.
In Section 1, I shall begin by answering question (1). In Sections 2—4 I shall
then answer question (2).

1 “[TJHE TEXT”

What is meant by “the text” of a treaty? According to VCLT article 31 § 1
“[t]he context for the purpose of the interpretation of the treaty shall comprise,
in addition to the text, including its preamble and annexes ...”.

Aux fins de I'interprétation d’un traité, le contexte comprend, outre le texte, préambule et
annexes inclus [...].

Para los efectos de la interpretacién de un tratado, el contexto comprenderd, ademds del
texto, incluidos su predmbulo y anexos |[...].

What is meant by “the text” of a treaty might appear evident and plain.
Nevertheless, as far as my experience goes the following two clarifications
are certainly not out of place.

First, let it be established as a fact that, in the sense of the Vienna
Convention, a TREATY TEXT is not necessarily the same thing as a set of
words and sentences. In addition to a body of text — text stricto sensu —
treaties also often include a variety of non-textual representations, such as
maps, tables, and diagrams.” When we read article 31 § 2, it is not clearly
understood whether representations of this kind shall be counted as part of
the “text” of a treaty. The term TREATY TEXT is ambiguous. It can be used
first in the sense of words and sentences used for an international agreement
in written form, but also in the sense of document where the authentic
and definite expression of an international agreement is to be found, as
opposed to preparatory work, unauthenticated translations, and other such
documents. In my view it is in the latter sense, and not the former, that the
Vienna Convention uses the term TEXT. The alternative must quite simply
be considered unreasonable. If a non-textual representation is contained in
a treaty, but it cannot be considered part of the context for interpretation
purposes, then only if it comes under the provisions of article 32 will the
non-textual representation be of significance for the interpretation process.
Such a radical hierarchisation of the various parts of a treaty cannot possibly
be what the parties to the Vienna Convention wished to achieve.’

Second, let it be realised that a TREATY TEXT, in the sense of the Vienna
Convention, is not necessarily tantamount to one instrument. A treaty is an
agreement; and an agreement can (at least in principle) take the form of
any number of instruments, and still be considered as one, single treaty text.
“Treaty”, as provided in Vienna Convention article 2 § 1(a), “means an inter-
national agreement concluded between States in written form and governed
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by international law, whether embodied in a single instrument or in two
or more related instruments”.” One obvious example of this is when states
enter into an agreement in order to amend a treaty, concluded at some earlier
juncture. Naturally, two instruments, of which one entails an amendment
of the other, are always to be considered as integral parts of one single
treaty.® Another example is when negotiating states, already at the process
of drafting a treaty, split up the agreement into several instruments, of which
one is drawn up to express the bulk of the agreement, and the others are
used for adding detail. As one of the more extreme examples of this practice,
mention may be made of an agreement concluded by Yugoslavia and Romania,
on 31 November 1963.° The agreement contains the following provision:

This Agreement, the Conventions, the Protocols and all the other instruments concluded
in connexion with the construction and operation of the Iron Gates System, which are
enumerated in the Final Act signed this day, shall constitute a single unit.'°

Within the scope of the one single treaty, we would consequently be able to
count one “Agreement”, five “Conventions”, four of which with “Annexes”
added, one “Charter”, two “Protocols”, both with “Annexes” and one with
an “Addendum”, as well as two “Echanges des Lettres”."!

It is not always easy to determine whether two instruments, both of which
have been subject to signature, shall be considered as integral parts of a
single treaty, or whether they shall be considered as two separate treaties.'?
Of course, a treaty that consists of multiple instruments may itself point
this out in an express provision; take for instance the agreement between
Yugoslavia and Romania cited above. In cases like this, the issue is easily
settled. Problems arise in cases where the treaty is silent on the matter.
Two instruments are not necessarily to be regarded as two separate treaties,
just because it is not expressly stated that they are to be considered as
an integrated whole. The ultimate determining factors for the relationship
between two instruments are the intentions of their parties.'* To determine
whether two or more instruments are to be considered as an integrated
whole or as two separate treaties, it is evident that a separate process of
interpretation might be needed on occasion.'*

Intimately linked to this discussion is the question how the applier should
conduct himself when faced with two instruments, both of which have been
separately signed, where the one has been designated as an annex to the
other. It is tempting to believe that two instruments, of which the one has
been designated as an annex to the other, shall automatically be considered
as integral parts of one single treaty. This is not the case. It is true that
in VCLT article 31 § 2 annexes are expressly mentioned. However, on a
careful reading no more no less is said than this: for interpretation purposes
an annex shall be included in the context when it is a part of the treaty
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text.'> “The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including its preamble and annexes...” —
this is how the paragraph reads. Now, of course, this must not lead us to
the opposite conclusion, that the fact that an instrument has been designated
as an annex is of no importance at all. If an applier is uncertain about the
relationship holding between two instruments, and the one is designated
as an annex to the other, then clearly this is a circumstance that suggests
considering the instruments as parts of a single treaty, and not as two
separate treaties. But — and this is the point — it is not a circumstance
that conclusively determines the matter. There can be other circumstances
suggesting the opposite. Such a circumstance is the content of the annex. In
the Guinea — Guinea-Bissau Maritime Delimitation case,'® for example, the
court of arbitration had been asked to decide on the effect to be attributed
to a series of instruments, designated as “annexes” to an almost 100 year-
old convention concluded by France and Portugal. Some of the instruments
contained maps expressly referred to in the convention; others contained
records and documents deriving from the drafting of the convention.!” The
former were said to belong to the context,'® whereas the latter, in the view
of the court, were to be considered as nothing more than preparatory work."”

2 “[T]HE TEXT” PUT TO USE

What communicative standard or standards shall the parties to a treaty be
assumed to have followed, when an applier interprets the treaty using “the
text” of the treaty? Let us begin by better defining our task. As a label
of what an applier does when, in accordance with VCLT article 31, she
interprets a treaty using the context, authors have often employed the term
SYSTEMATIC INTERPRETATION.? When an applier uses the context — this is
the assumption — the interpreted treaty provision and the context together
form a larger whole, a system.?! Clearly, however, this assumed system
is not a uniform concept. In the literature, SYSTEMATIC INTERPRETATION 1is
used to refer to not one system only but two, depending on whether the
authors envision the interpreted treaty provision and its context as the body
of text constituted by the text and its context, or the set of norms expressed.
In the former case, SYSTEMATIC INTERPRETATION is based on the existence
of a linguistic system;?? in the latter case it is based on the existence of
a system in the logical sense.”> The use of the context has been described
earlier in the following manner:

If it can be shown that the interpretation of a treaty provision in accordance with interpretation
rule no. 1 leads to conflicting results, and that between the provision and the context there
is a relationship governed by the communicative standard S, then the provision shall be
understood as if the relationship conformed to this standard.’*



106 CHAPTER 4

This norm can now be more exactly defined:

If it can be shown that the interpretation of a treaty provision in accor-
dance with interpretation rule no. 1 leads to conflicting results, and
that between the norm content of the provision, and the norms forming
the context, there is a relationship governed by the communicative
standard S, then the provision shall be understood as if the relationship
conformed to this standard.

If it can be shown that the interpretation of a treaty provision in accor-
dance with interpretation rule no. 1 leads to conflicting results, and that
between the expressions used for the provision, and the expressions
forming the context, there is a relationship governed by the commu-
nicative standard S, then the provision shall be understood as if the
relationship conformed to this standard.

Obviously, an applier must take into account not only one but several
communicative standards when he interprets a treaty provision using the “text”
of the treaty. All in all, I have found that as many as five communicative
standards can be established; to simplify reference to these, I will denote them
using the letters A to E. The standards are of two different types. The one
type is represented by standards A, C, and D, which govern the linguistic
relationship that shall be assumed to hold between the expressions used for
a an interpreted treaty provision and the expressions forming the context.
The other type is represented by standards B and E, which govern the logical
relationship that shall be assumed to hold between the norm content of an inter-
preted treaty provision and the norms forming the context. Let us take a closer
look at these different standards. We shall examine them in alphabetical order.

Standard A. 1t is the general view held in the literature that a word or
phrase used on multiple occasions in the text of a treaty shall be assumed to
bear a uniform meaning.?® Thus, it is stated by the authors of Oppenheim’s
International Law:

The same term used in different places in a treaty may be presumed to bear the same meaning
in each [...].2

Haraszti writes:

[Tn conformity with the principle developed in international practice the interpreter has to
start from the thesis that the parties to the treaty have intended to use uniform terms in a
uniform meaning throughout the treaty.?’

Professor Bernhardt expresses it in more detail:

SchlieBlich ist noch ein mehr technischer Aspekt des vertraglichen Zusammenhangs zu
erwihnen. Es diirfte eine Vermutung dafiir sprechen, daf} bei der abschlieBenden Redaktion
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eines Vertrages die Terminologie regelmifig in der Weise vereinheitlicht wird, dal gleiche
Gegenstinde in den verschiedenen Vertragsteilen gleich bezeichnet werden und der Interpret
daher davon ausgehen kann, da3 wiederkehrende Worte und Formulierungen eine iiberein-
stimmende Bedeutung haben.?

So, when an applier interprets a treaty using its “text”, then this would be
on the basis of the following communicative standard:

If a state makes an utterance taking the form of a treaty provision,
then the provision should be drawn up so that the words and phrases
used for the provision are given a consistent meaning, considering the
words and phrases forming the context.

Standard B. When an applier interprets a treaty using the context —
according to a frequent claim — he shall do so on the basis of the assumption
that the different parts of the treaty do not contradict one another.?’ For
example, Vitdnyi writes:

Modern doctrine regards recourse to the context as a particularly effective means of deter-
mining the intention of the parties. It is generally accepted that the meaning of treaty
provisions whose words lend themselves to different interpretations cannot be settled without
reference to the other clauses, but only in the context of the treaty as a whole. The same
applies if the different clauses do not fit happily together, in which event it must be presumed
that the parties did not intend contradictions but rather that they meant the clauses to explain
each other. International jurisprudence has constantly relied upon this method.*

However, exactly what type of contradiction the author is referring to
remains unsaid. If a contradiction is said to hold between two provisions
of a treaty, it can be of different types: it can be pragmatic, logical, teleo-
logical, axiological, and so on. I can only conclude that the contradiction
meant in this case is a logical contradiction. Two reasons, in particular,
substantiate this conclusion.’! First, one of the most fundamental require-
ments placed on a logical system is that it be free of logical contradictions.
If the context is to be used on the assumption that the different norms of a
treaty together form a logical system, such use would then also be on the
assumption that the different norms are not logically incompatible. Second,
few treaties (if any) are created on such premises that each individual
provision can be considered self-sufficient. Normally, a treaty is drawn up
as an intricate network, where one of two provisions often functions as a
normative complement to the other. Perhaps the one provision contains a
definition of the expressions used for the other; perhaps the one provision
is to be seen as lex specialis in relation to the other, being in this case the
lex generalis; perhaps the one provision contains an exception to the norm
expressed by the other; or perhaps the one provision contains some sort of
addendum or supplement to the other. No such complementary provision
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will have effect if we do not assume the treaty to have been drawn up on
the premise that its different parts must be logically compatible. When an
applier interprets a treaty using its “text”, this would then be on the basis
of the following communicative standard:

If a state produces an utterance taking the form of a treaty provision,
then the provision should be drawn up, so that it does not logically
contradict the context.

Standard C. A treaty shall be interpreted so that none of the expressions
used for the treaty take the form of a pleonasm — this is a view generally
accepted by the literature.*> “[A]ll provisions of the treaty”, Thirlway
observes, ...

.. must be supposed to have been intended to have significance and to be necessary to
convey the intended meaning; ... an interpretation which reduces some part of the text to the
status of a pleonasm, or mere surplussage, [sic!] is prima facie suspect.’

Haraszti expresses himself in a similar manner:

“[A] legal text should be interpreted in such a way that a reason and a meaning can be

attributed to every word in the text”.3*

Hogg has termed it “the surplus words rule”; he describes the norm as
follows:

The operation of this rule establishes a presumption that, if possible, every word used in
a treaty should be given effect — Its application presupposes that there are two words or
groups of words in the text; that one of these words or groups of words is susceptible of
two or more reasonable meanings; that the text is ambiguous as to which of the meanings
was intended by the parties; and that the choice of one of those meanings would deprive the
other word or words of all significance.®

All things considered, I have difficulty coming to any other conclusion than
this: when an applier interprets a provision using “the text” of the treaty,
this is inter alia on the basis of the following communicative standard:

If a state produces an utterance taking the form of a treaty provision,
then the provision should be drawn up so that in the context there will
be no instance of a pleonasm.

Standard D. According to Oppenheim’s International Law, when an
applier interprets a treaty provision using “the text” of the treaty ...

... the use of similar but different terms ... may be presumed to involve dissimilar meanings

[..].%

This is an assumption generally ignored by authors in the literature; unjustly
so, it seems — in international judicial opinions it is quite often expressed.’’
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To my mind, however, the practice of international courts and tribunals
allows for more precise conclusions than those formulated in Oppenheim’s.
Certainly, the way the assumption is expressed by Oppenheim’s is better
than the way the parallel assumption sometimes has been put in general
jurisprudence. For example, Peczenik writes: “If different words and expres-
sions appear in one and the same law, one should assume that their meanings
are different, if good reasons do not exist to assume the opposite”.>® The
subject of the present discussion is a rule of interpretation earlier described
using the following model:

If it can be shown that the interpretation of a treaty provision in accordance with inter-
pretation rule no. 1 leads to conflicting results, and that between the expressions used for
the provision, and the expressions forming the context, there is a relationship governed by
the communicative standard S, then the provision shall be understood as if the relationship
conformed to this standard.*

Note the word relationship. From a purely semantic standpoint, I have
difficulty accepting that a relationship could exist between two expressions,
simply because they represent the use of different words or lexicalised
phrases. What exists between two such expressions or phrases is rather
the lack of a relationship. I definitely find it more appealing to say, like
in Oppenheim’s, that a relationship holds between two expressions if they
express words or phrases that are similar to one another. Of course, the
flaw in this formula it is that we still have only a very faint idea of what
“similar” means. Two words or phrases can be SIMILAR to one another, if the
two agree from a purely graphical point of view (such as LEG and LEGUME);
from the point of view of etymology (such as MEET and MEETING); from the
point of view of class (such as MULTIPLICATION and QUALIFICATION); from
the point of view of style (such as DELICT and EXONERATE); and so on. My
conclusion is that two words or phrases are “similar” to one another, insofar
as they belong to the same lexical field. So, when an applier interprets a
provision using “the text” of the treaty, this would be on the basis of the
following communicative standard:

If a state produces an utterance taking the form of a treaty provision,
then the provision should be drawn up so that the words and phrases
used for the provision do not take on a meaning equal to the meaning
of words and phrases found in the context, in so far as the words or
phrases are part of the same lexical field.

In Section 3 of this chapter, this is a proposition I will attempt to further
clarify.

Standard E. In the legal literature, writers are of the view that a treaty shall
be interpreted so that in no instance can superfluities be found to exist;*
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let us call this THE RULE OF NON-REDUNDANCY. To name one, Thirlway
writes:

[It is a] rule that the whole of the text must be presumed to have some significance, so that
an interpretation which would render part of it redundant is to be rejected [...].*!

Gordon makes the following observation with regard to the practice of the
International Court of Justice:

A twin-forked rule of interpretation constantly mentioned by the Court is (a) that a treaty
must be read as a whole to give effect to all of its terms and avoid inconsistency, and (b)
that no word or provision may be treated as or rendered superfluous.**

A passage often cited is that of Fitzmaurice:

Treaties are to be interpreted with reference to their declared or apparent objects and purposes;
and particular provisions are to be interpreted so as to give them their fullest weight and
effect consistent with the normal sense of the words and with other parts of the text, and in
such a way that a reason and a meaning can be attributed to every part of the text.*?

Evidently, we can consider as a part of this rule — the rule of non-
redundancy — what we earlier termed as the surplus words rule.** Some
authors appear to take this idea a step further. They seem to consider the
rule of non-redundancy and the surplus words rule as amounting to the very
same thing.*> This is a position I have difficulty supporting. In my view,
the rule of non-redundancy is broader. In fact, the idea that a treaty shall
be interpreted to steer clear of redundancies stands for two different things,
depending on whether “redundant” is defined as linguistically or norma-
tively redundant.* First, a treaty provision shall be understood so that in the
context there will be no instance of a pleonasm. (A pleonasm occurs when
an expression used for a provision fails to carry more information than is
already carried by the context.) Secondly, a treaty provision shall be under-
stood so that in the context there will be no instance of a logical tautology.
(A logical tautology occurs when a norm expressed by a provision is already
spelled out in the context — that is, in the text and the context it is stated
in multiple places, each independently of the other, that a specific state of
affairs shall, may, or should be realised, or — in the alternative — shall not,
may not, or should not be realised.) Therefore, in my view, when the rule of
non-redundancy is applied, it is not only on the basis of the standard earlier
denoted as standard C. It is also on the basis of the following standard:

If a state produces an utterance taking the form of a treaty provision,
then the provision should be drawn up so that in the context there will
be no instance of a logical tautology.

Support for this conclusion can be found particularly in the practice of
international courts and tribunals.*’ In Section 4 of this chapter, 1 will
attempt to establish this proposition.
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3 “[T]JHE TEXT” PUT TO USE: DIFFERENT WORDS
AND PHRASES SHALL (SOMETIMES) BE GIVEN
DIFFERENT MEANINGS

To begin with, let us first establish what is meant by a LEXICAL FIELD. The
term has its origins in linguistics. More specifically, it has its origins in
structural linguistics — that sub-discipline of linguistics committed to the task
of studying and describing the relationships between different words and
lexical phrases of a language.*® According to structural linguistics, human
language is organised in such a way that a relationship not only holds
between the different units of a lexicon and that which they denote. There
is also a relationship holding between the lexical units themselves; we can
talk about the internal structure of a lexicon.* This structure, according to
the view held by structural linguistics, is an important factor in explaining
why words and lexical phrases mean what they mean. The denotation of a
word or phrase in a lexicon — this is the central tenet — is at least partially
dependent upon the meaning relationships held between the word or phrase
and the remainder of the lexicon.”® For example, the meaning of the term
CHERRY RED depends upon the fact that CHERRY RED can be contrasted with
MAROON and BURGUNDY. The meaning of the term HOLIDAY depends upon
the fact that HOLIDAY can be contrasted with WORKDAYS. The meaning of
the word LION depends upon the fact that LION can be contrasted with
FELINE. One way to formalise these meaning relationships held between
the different units of a lexicon is to break down the lexicon into smaller
lexical fields.”! If a meaning relationship can be said to hold between two
words or phrases in a lexicon, then this is because the different concepts
represented by the words and phrases are related; the concepts are parts of a
single conceptual field. Each individual set of words and phrases, together
covering a conceptual field — thanks to the meaning relationships holding
between them — can then be called a lexical field.’? So, for example, we can
talk about a lexical field corresponding to the concept red; a lexical field
corresponding to the concept days of the week; a lexical field corresponding
to the concept predators; and so on.

The point I am trying to make is this. Assume that an applier is given the
task to establish the legally correct meaning of a treaty provision. Naturally,
her first step would be to use conventional language. According to the
legally recognised rules of interpretation, the applier would then be justified
in saying that all words used for the provision bear the meaning given
to them in conventional language. In a second stage of the interpretation
process, the applier notes that in the treaty there are two words, which —
while they are not identical — certainly belong to the same lexical field. On
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the same basis as before — conventional language — the applier would then
also be justified in saying that between these two words, in the sense used
for the treaty interpreted, there is a meaning relationship. Of course, this
observation can be further exploited. All the applier needs to come up with
is a communicative assumption concerning the more precise construction of
the relationship holding between the two words. This assumption, according
to the view presented here, is the following: when two words belong to
the same lexical field, their extensions are not identical. When an applier
interprets a treaty provision using “the text” of said treaty, it is namely
(among other things) on the basis of the following communicative standard,
earlier labeled as standard D:

If a state produces an utterance taking the form of a treaty provision, then the provision
should be drawn up so that the words and phrases used for the provision do not take on
a meaning equal to the meaning of words and phrases found in the context, insofar as the
words or phrases are part of the same lexical field.>

As support for this conclusion I would like to point to the practice of
international courts and tribunals.>* Mention can be made of four decisions
in particular.

A first decision is the judgment of the European Court of Human Rights
in the case of Brogan and Others.>® In 1984, the applicants — four young
men, all residents of Northern Ireland — had been arrested by British police.
They were detained, suspected of involvement in terrorist activity, until
their subsequent release. The detention for each applicant had been 4 days
and 6 hours, 4 days and 11 hours, 5 days and 11 hours, and 6 days and
16 and a half hours, respectively. During this time, however, none of the
applicants had been brought before a judge or any other judicial authority.
The question arose as to whether the United Kingdom, by these actions, had
violated the obligations incumbent upon it according to article 5 § 3 of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms:

Anyone arrested or detained in accordance with the provisions of paragraph 1.c of this article

shall be brought promptly [Fr. “aussitot”] before a judge or other officer authorised by law

to exercise judicial power and shall be entitled to trial within a reasonable time or to release
pending trial. Release may be conditioned by guarantees to appear for trial.

Attention focused on the expression “promptly”. Can the time requirement
represented by this expression be considered fulfilled, even though a
detention has lasted as long as 4 days and 6 hours, 4 days and 11 hours, 5
days and 11 hours, and six days and 16 and a half hours, respectively? In
all four cases, the Court denied that this was so. The reasoning of the Court
is extensive; it includes several more or less clearly expressed arguments
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of interpretation. The following line of reasoning appears particularly
interesting:

The obligation expressed in English by the word “promptly” and in French by the word
“aussitot” is clearly distinguishable from the less strict requirement in the second part of
paragraph 3 (“reasonable time”/ “délai raisonnable”) and even from that in paragraph 4 of
Article 5 (“speedily”/ “a bref délai”).>

The manner of expression is brief, but the message is clear enough.
According to what the Court says, the meaning of the expression “promptly”
appears more clearly, when it is compared with the expression “within a
reasonable time” in article 5 § 3 and with the expression “speedily” in article
5 § 4. Three reasons support this proposition. The first and second reasons
are explicitly stated: (1) the correct meaning of “promptly” is not the same as
the meaning of either “within a reasonable time” or “speedily”; (2) the time
requirement represented by the expression “promptly” is more demanding
than that represented by either the expression “within a reasonable time” or
the expression “speedily”. The third reason is implied: in an earlier decision
— that of De Jong, Baljet and Van den Brink =" the Court found that three
Netherlands servicemen who were placed under military arrest for 7, 11,
and 6 days, respectively, but who were never given opportunity to appear
before a court during their detainment, could not be considered to have had
a “speedily” made decision on the lawfulness of their detainment.’® For
our purposes, the decisive question is this: why does the European Court
assume that the correct meaning of “promptly” is not the same as that of the
expressions “within a reasonable time” or “speedily”? In terms of conven-
tional language, the differences in meaning are not at all clear-cut. It is
incontestable that the expression “promptly” represents the use of a different
lexical unit than the expressions “within a reasonable time” and “speedily”.
It is also plain enough that PROMPTLY, WITHIN A REASONABLE TIME, and
SPEEDILY are all parts of a single lexical field. More specifically, they are
parts of a field corresponding to the conceptual area time limit (by which
something shall be done). Thus — and this is of course the obvious answer
to our question — it seems to be the assumption of the European Court, that
the parties to the Convention have expressed themselves in accordance with
the communicative standard D.

The Handyside case - also forming part of the repertoire of the European
Court for Human Rights — provides an obvious parallel to the interpre-
tative line of reasoning presented by the Court in Brogan and Others. Here,
the European Court was asked to decide whether British authorities, by
seizing from a publisher all copies of a specific book that he had published,
had restricted the publisher’s right to freedom of expression in violation
of the European Convention, article 10. According to article 10 § 2, the
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right to freedom of expression is subject only to “such formalities, condi-
tions, restrictions or penalties as are prescribed by law and are necessary
[Fr. ‘necessaire’ | in a democratic society”, among other things, “for the
protection of health or morals”. It was not disputed that a restriction had
indeed taken place, and that the restriction had been made on the basis of
“law” and for the protection of “morals”. The question was whether the
restriction could also be said to have been “necessary”. This led the court
to make the following observation:

[WThilst the adjective “necessary”, within the meaning of Article 10 § 2, is not synonymous
with “indispensible” (cf., in Articles 2 § 2 and 6 § 1, the words “absolutely necessary” and
“strictly necessary” and, in Article 15 § 1, the phrase “to the extent strictly required by the
exigencies of the situation”), neither has it the flexibility of such expressions as “admissible”,
“ordinary” (cf. Article 4 § 3), “useful” (cf. [in] the French text of the first paragraph of
Article 1 of Protocol No. 1 [the expression “utile”]), “reasonable” (cf. Articles 5 § 3 and 6
§ 1) or “desirable”.%

Clearly, in conventional language, one must consider as relatively fluid
the boundaries between the extension of “necessary” on the one hand,
and the extension of the expression “absolutely necessary” or the expres-
sions “ordinary”, “utile” or “reasonable”, on the other. Nevertheless, it is
obviously the opinion of the European Court that the meanings of the
various expressions are not the same. The question is why. Clearly, the
expression ‘“necessary” represents the use of a different lexical unit than
the expression “absolutely necessary”’; the same applies to the expressions
“ordinary”, “utile” and “reasonable”. It is also clear that NECESSARY and
ABSOLUTELY NECESSARY, like the words ORDINARY, UTILE and REASONABLE,
all belong to a single lexical field. More specifically, they belong to a field
corresponding to the conceptual area necessity. Once again, it seems to be
the assumption of the European Court, that the parties to the European
Convention expressed themselves in accordance with the communicative
standard D.

A third decision to be mentioned is the decision of the American Supreme
Court in the case of Air France v. Saks.® On 16 November 1980, the
plaintiff, Valerie Saks, had boarded an Air France flight in Paris, bound
for Los Angeles. The journey proceeded smoothly until the plane started its
approach for landing in California. During landing, the plaintiff had experi-
enced extreme pressure and severe pain in one of her ears, which was later
stated to have led to permanent deafness. Nevertheless, the plane’s automatic
pressure stabilisation system was shown to have functioned normally. The
plaintiff brought suit in an American court, claiming that the French airline
was responsible for the injuries she had suffered. The basis given for the
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claim was article 17 of the 1929 Warsaw Convention,*® according to which
a carrier is responsible for personal injuries sustained by passengers ...

... if the accident which caused the damage so sustained took place on board the aircraft.%®

With respect to the meaning of this provision, however, the views of the
defendant clearly differed from that of the plaintiff. According to the plaintiff,
the expression “accident” should be understood as hazard of air travel.
According to the defendant, it was to be understood as abnormal, unusual or
unexpected occurrence aboard the aircraft. The Supreme Court agreed with
the defendant, invoking among other things the following argument:

Article 17 of the Warsaw Convention establishes the liability of international air carriers for
harm to passengers. Article 18 contains parallel provisions regarding liability for damage to
baggage. The governing text of the Convention is in the French language — The official
American translation of this portion of the text, which was before the Senate when it ratified
the Convention in 1934, reads as follows:

“Article 17

The carrier shall be liable for damage sustained in the event of the death or wounding of a
passenger or any other bodily injury suffered by a passenger, if the accident which caused
the damage so sustained took place on board the aircraft or in the course of any of the
operations of embarking or disembarking.”

“Article 18

(1) The carrier shall be liable for damage sustained in the event of the destruction or loss
of, or of damage to, any checked baggage or any goods, if the occurrence which caused the
damage so sustained took place during the transportation by air.” 49 Stat 3018-3019.

Two significant features of these provisions stand out in both French and the English texts.
First, Article 17 imposes liability for injuries to passengers caused by an “accident”, whereas
Article 18 imposes liability for destruction or loss of baggage caused by an “occurrence”.
The difference in the parallel language of Article 17 and 18 implies that the drafters of
the Convention understood the word “accident” to mean something different than the word
“occurrence”, for they otherwise logically would have used the same word in each article.**

Despite the fact that in this case, a comparison is made involving only two
expressions, the one being compared with the other, while in Brogan and
Others and Handyside one expression was compared with several others,
in principle the line of reasoning seems to be the same. According to
conventional language, the meaning of the expression “accident” overlaps
completely with the meaning of the expression “occurrence”. The word
OCCURRENCE stands for any event. The word ACCIDENT is sometimes used
in the sense of an unintentional, unexpected event, being a cause of personal
injury or material loss, and sometimes in the sense of an unintentional,
unexpected event, regardless of cause. Nevertheless, in the opinion of the
Supreme Court, the correct meaning of the expression “accident” is not
the same as that of the expression “occurrence”: by “accident” in article
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17 of the Warsaw Convention we shall understand ACCIDENT only in the
sense of unintentional, unexpected event, being a cause of personal injury
or material loss. How can this opinion be explained? Clearly, “accident”
represents the use of a different lexical unit than “occurrence”. It is also a
matter of fact that the words ACCIDENT and OCCURRENCE belong to a single
lexical field; more specifically, they belong to a field corresponding to the
conceptual area of event. In my view, the answer to the question is this: it
is an assumption of the Court, that the parties to the Warsaw Convention
expressed themselves in accordance with the communicative standard D.

A fourth decision to be mentioned is the international award in the case of
Guinea — Guinea-Bissau Maritime Delimitation.® The facts of the case have
been described in a previous chapter of this work.*® To avoid unnecessary
repetition, I will restate only the text of the treaty relevant to our present
discussion:

In Guinea, the boundary separating the Portuguese possessions from the French possessions
will follow, in accordance with the course indicated on Map number 1 attached to the present
Convention:

To the north, a line which, starting from Cape Roxo, will remain as much as possible,
according to the lay of the land at equal distance from the Cazamance (Casamansa) and San
Domingo de Cacheu (Sao Domingos de Cacheu) rivers, up to the intersection of the meridian
of 17° 30’ longitude west of Paris with parallel of 12° 40’ north latitude. Between this point
and the meridian of 16° longitude west of Paris, the boundary will conform to parallel of
12° 40’ north latitude.

To the east, the boundary will follow the meridian of 16° west, from parallel 12° 40’ north
latitude to the parallel of 11° 40’ north latitude.

To the south, the boundary will follow a line starting from the estuary of the Cajet River,
located between Catack Island (which will belong to Portugal) and Tristao Island (which will
belong to France), and following the lay of the land, it will remain, as much as possible, at
equal distance from the Rio Componi (Tabati) and the Rio Cassini, then from the northern
branch of the Rio Componi (Tabati) and the southern branch of the Rio Cassini (Marigot de
Kakondo) first and the Rio Grande afterwards. It will end at the intersection of the meridian
of 16° west longitude and the parallel of 11° 40’ north latitude.

Shall belong to Portugal all islands located between the Cape Roxo meridian, the coast
and the southern /imit represented by a line which will follow the thalweg of the Cajet River,
and go in a southwesterly direction through the Pilots” Pass to reach 10° 40’ north latitude,
which it will follow up to the Cape Roxo meridian.®’

As we know, Guinea and Guinea-Bissau were of different opinions as to
the reason why in the last paragraph the expression “the southern /imir” had
been used, while in other paragraphs it was consistently spoken of as “the
boundary”. No disagreement seems to have existed between the disputing
parties regarding the meaning of the term BOUNDARY. “/BJoundary”,
according to what is noted, ...

... [is] the “limit which separates the territory of a State from that of a neighboring State”.%®
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Even more interesting is that the disputing parties seem to have been of one
mind in other respects too. The Court observes:

[N]either of the two Parties disputes that, in matters pertaining to treaties, the use of different
legal terms must be justified by more than the purely literary concern of avoiding repetition.®”

The implication is clear. There is a rule of interpretation, according to which
the expression “limit” shall be assumed to bear a different meaning than
that conferred on the expression “boundary”; this assumption shall be held
valid, at least as long as other rules of interpretation cannot be adduced
suggesting the opposite.

The proposition can be analysed along the lines of the decision in Air
France v. Saks. According to conventional language, the meaning of “limit”
overlaps completely with the meaning of “boundary”. The word BOUNDARY
is unambiguous: “[it is] the limit which separates the territory of a State
from that of a neighbouring State”.”’ The word LIMIT is ambiguous; it can
be used as synonymous with BOUNDARY, but it can also be used in the more
general sense of “[the] extreme part where a territory, or a domain ends”.”!
Why, then, are the disputing parties nevertheless of the opinion — apparently
shared by the court — that the correct meaning of “limit” is not the same
as that of “boundary”? Clearly, “limit” represents the use of a different
lexical unit than “boundary”. It is also a matter of fact that the words LIMIT
and BOUNDARY belong to the same lexical field; more specifically, they
belong to a field corresponding to the conceptual area of the extreme part
where a territory, or a domain ends. Under such premises, I do not see
how the answer to the question I have posed can be any other than this:
it is an assumption of the Court, that Guinea and Guinea-Bissau expressed
themselves in accordance with the communicative standard D.

4 “[TJHE TEXT” PUT TO USE: NO LOGICAL TAUTOLOGIES

As I stated previously, it is my conclusion that when an applier interprets a
provision using “the text” of the treaty, one of the communicative standard
on which he bases the process is the following, earlier termed as standard E:

If a state produces an utterance taking the form of a treaty provision, then the provision
should be drawn up so that in the context there will be no instance of a logical tautology.”?

Again, the conclusion is one based mainly on the practice of international
courts and tribunals.” I would like to provide four examples of this.

My first example is the decision of the International Court of Justice
in the Case Concerning Border and Transborder Armed Actions.™ In
July 1986, Nicaragua had filed an application with the Hague Court insti-
tuting proceedings against the Honduras. According to Nicaragua, Honduran
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military personnel had been present in Nicaraguan territory, where they had
assisted the “Contras” in armed raids; in some raids, Honduran personnel
had even themselves taken part. Through this action, the Honduras had
incurred the responsibility of that state under international law. The opposite
party objected, arguing that the Court lacked jurisdiction. As support for its
view that the Court had indeed jurisdiction to try the application, Nicaragua
had cited the 1948 American Treaty on Pacific Settlement (“the Pact of
Bogota”), article XXXI of which provides as follows:

In conformity with Article 36, paragraph 2, of the Statute of the International Court of

Justice, the High Contracting Parties declare that they recognize, in relation to any other

American State, the jurisdiction of the Court as compulsory ipso facto, without the necessity

of any special agreement so long as the present Treaty is in force, in all disputes of a juridical

nature that arise among them concerning:

(a) The interpretation of a treaty;

(b) Any question of international law;

(c) The existence of any fact which, if established, would constitute the breach of an
international obligation;

(d) The nature or extent of the reparation to be made for the breach of an international
obligation.”

This view, claimed the Honduras, was based on a misconception; it assumed
an interpretation of the Pact of Bogota that clearly could not be considered
correct.

One of the arguments advanced by the Honduras was that article XXXI
of the Bogota Pact could only be read correctly if placed in relation to the
subsequent article XXXII:

When the conciliation procedure previously established in the present Treaty or by agreement
of the parties does not lead to a solution, and the said parties have not agreed upon an arbitral
procedure, either of them shall be entitled to have recourse to the International Court of
Justice in the manner prescribed in Article 40 of the Statute thereof. The Court shall have
compulsory jurisdiction in accordance with Article 36, paragraph 1, of the said Statute.”®

Article XXXII defined the conditions, under which the International Court of
Justice could be seized. Article XXXI was relevant only insofar as it defined
the extent of the jurisdiction held by the Court, when once it had been seized.
Therefore, the Honduras argued, the Court would have no jurisdiction to
settle a dispute according to the provisions of article XXXI, in the cases
covered by that article, if there had not been previous recourse to conciliation
according to article XXXII, which was not the case in the situation at hand.
Nicaragua had suggested a different reading of the two articles. According
to Nicaragua, articles XXXI and XXXII were autonomous provisions — each
conferred jurisdiction upon the Court independently of the other. Hence, the
Court would have jurisdiction to settle a dispute according to the provisions
of article XXXI, in the cases covered by that article, regardless of whether
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there had been previous recourse to conciliation according to article XXXII.
The Court concurred on this latter interpretation.

In order to establish the flaw in the reading suggested by the Honduras, the
Court presented two arguments, the first amounting to an act of interpretation
using the ordinary meaning:

Honduras’s interpretation of Article XXXII runs counter to the terms of that Article. Article
XXXII makes no reference to Article XXXI; under that text the parties have, in general terms,
an entitlement to have recourse to the Court in cases where there has been an unsuccessful
conciliation.

It is true that one qualification of this observation is required, with regard to the French
text of Article XXXII, which provides that, in the circumstances there contemplated, the
party has “le droit de porter la question devant la Cour”. That expression might be thought
to refer back to the question which might have been the subject of the dispute referred to
the Court under Article XXXI. It should, however, be observed that the text uses the word
“question”, which leaves room for uncertainty, rather than the word “différend (dispute)”,
used in Article XXXI, which would have been perfectly clear. Moreover, the Spanish, English
and Portuguese versions speak, in general terms, of an entitlement to have recourse to the
Court and do not justify the conclusion that there is a link between Article XXXI and Article
XXXIL”

The second argument amounted to an act of interpretation using the context:

Moreover, Article XXXII, unlike Article XXXI, refers expressly to the jurisdiction which
the Court has under Article 36, paragraph 1, of the Statute. That reference would be difficult
to understand if, as Honduras contends, the sole purpose of Article XXXII were to specify
the procedural conditions for bringing before the Court disputes for which jurisdiction had
already been conferred upon it by virtue of the declaration made in Article XXXI, pursuant
to Article 36, paragraph 2.78

The latter argument is the one on which I would now like to focus
attention. It must be admitted the reasoning of the Court can be interpreted
in two different ways. According to a first interpretation, the context is
used as a supplementary means of interpretation, according to the provisions
of VCLT article 32, because the Court considers the ordinary meaning
to be unambiguous, but still wishes to have this meaning confirmed.”
According to a second interpretation, the context is used as a primary means
of interpretation, according to the provisions of VCLT article 31, because the
Court considers the ordinary meaning to be ambiguous, and hence it must
be more precisely defined. Personally, I have difficulty understanding the
Court other than according to interpretation no. 2. The Court considers the
ordinary meaning to be unambiguous, but nevertheless wishes to be cautious.
Even assuming that the ordinary meaning is ambiguous, the interpretation
suggested by Nicaragua still remains the only one that agrees with the
context — this, as I see it, is the only reasonable way to understand the
reasoning of the Court. The question we must then ask ourselves is why the
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Court considers such a claim to be justified. The first part of the explanation
is given by the Court itself: if articles XXXI and XXXII of the Pact of Bogota
were to be understood according to the reading suggested by the Honduras,
then apparently two provisions could be applied — each independently of the
other — to confer jurisdiction upon the Court under circumstances, which are
(at least) partly identical. The second part of the explanation must then be
this: it is an assumption of the Court, that the parties to the Pact of Bogota
expressed themselves in accordance with the communicative standard E.

My second example is the judgment of the European Court for Human
Rights in the Guzzardi case.®® In 1973, Michele Guzzardi, an Italian national
hailing from Sicily, had been detained and charged by an Italian court
for conspiracy and participation in the kidnapping of a well-known Italian
businessman. Before the passing of a judgment, a decision was handed
down in January 1975 for compulsory residence; suspected of involvement
with the Italian Mafia, Guzzardi was placed on Asinara Island for a period
of 3 years. The claim made by Guzzardi was that Italy, by making this
decision, had acted in violation of its obligations under article 5 of the
European Convention for the Protection of Human Rights and Fundamental
Freedoms . According to the provisions of article 5, everyone has a “right to
liberty”. A fact relevant to the case was that at that point in time, Italy had
still not ratified Additional Protocol No. 4, article 2, which provides for a
right to freedom of movement. Naturally, a question was raised concerning
the relationship of article 5 of the Convention with article 2 of Additional
Protocol No. 4. The Court elaborates on the matter as follows:

The Court recalls that in proclaiming the “right to liberty”, paragraph 1 of Article 5 is contem-
plating the physical liberty of the person; its aim is to ensure that no one should be dispos-
sessed of this liberty in an arbitrary fashion. As was pointed out by those appearing before
the Court, the paragraph is not concerned with mere restrictions on liberty of movement;
such restrictions are governed by Article 2 of Protocol No. 4 which has not been ratified by
Italy.®!

Evidently, the Court makes an assumption concerning the relationship
held between article 5 § 1 of the European Convention, and article 2 §
1 of Protocol No. 4. According to the literal sense of the term, a right
to liberty could very well include a right to freedom of movement; but
it does not. The conclusion of the Court is that the different rights have
different scopes of application: no restriction of the right to freedom of
movement can be considered ipso facto a violation of the right to liberty,
and vice versa. It is an implicit assumption of the Court that the parties to
the European Convention and to Protocol no. 4 have expressed themselves
in accordance with the communicative standard E. Consequently, as I read
the Court, the European Convention and Protocol No. 4 are seen to be parts
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of a single treaty text. That Protocol No. 4, for the purpose of interpreting
article 5 of the Convention, is to be considered part of “the text” of that
treaty, in the sense of VCLT article 31 § 2, is certainly not expressly
spelled out in the Protocol. According to the provisions of the Protocol, “[a]s
between the High Contracting Parties ... Articles 1-5 of this protocol shall
be regarded as additional Articles to the Convention, and all the provisions
of the Convention shall apply accordingly”. But it remains an unanswered
question how the Protocol shall be looked upon from the perspective of the
state, which is only a party to the Convention. Instead, as support for the
conclusion that the European Convention and Protocol No. 4 are seen by
the Court to be parts of a single treaty text, we may turn to the practice of
the European Court itself. As the Court has repeatedly stated, the European
Convention and its protocols “must be read as a whole”.%? To my mind, this
amounts to saying that the European Convention and its protocols are to be
considered as together forming the text of one single treaty.

This kind of reasoning used by the European Court in the Guzzardi case
can also be found in the dissenting opinion of Judge Fitzmaurice.® I quote:

Article 2 of this Protocol [Protocol No. 4, that is] states in terms that:

“Everyone lawfully within the territory of a State shall, within that territory, have the right
to liberty of movement and freedom to choose his residence.”

Put negatively, this prohibits restrictions on movement or place of residence, and from it
certain deductions relevant to the present case can be drawn: (a) The existence of this
provision [Article 2 of Protocol No. 4, that is] shows either that those who originally
framed the Convention on Human Rights did not contemplate that its Article 5 should go
beyond preventing actual deprivation of liberty, or extend to mere restrictions on freedom
of movement or choice of residence; — or else that the Governments of the Council of
Europe did not see Article 5 as covering measures of “deprivation of liberty”” where the basic
character of those measures consisted primarily of restrictions of movement and place of
residence, — or they would not have considered it necessary to draw up a separate Protocol
about that. The resulting picture is that Article 5 of the Convention guaranteed the individual
against illegitimate imprisonment, or confinement so close as to amount to the same thing
— in sum against deprivation of liberty stricto sensu — but it afforded no guarantee against
restrictions (on movement or place of residence) falling short of that. The latter was effected
only by the Protocol, so that in those countries (of which Italy is one) that have not ratified
it, such restrictions are not prohibited.

(b) It follows that if Article 5 of the Convention is not to impinge on ground intended to be
covered by Article 2 of the Protocol, and is not to do double duty with the latter, it (Article
5) must be interpreted strictly and regarded as limited to cases of actual imprisonment or to
detention close enough and strict enough to approximate to a virtually complete derivation
of liberty.3

Of course, Fitzmaurice does not share the opinion of the Court majority
with regard to whether article 5 of the European Convention should be
applied to the particular case. According to the majority, article 5 applies.
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According to Fitzmaurice it does not — the actions taken by Italy in the
case of Guzzardi amount to nothing more than a restriction of the right
to freedom of movement, in the sense of article 2 of Additional Protocol
No. 4. However, in certain respects Judge Fitzmaurice is still in complete
agreement with the majority: when all is said and done, there must be a
dividing line between the scope of application covered by the European
Convention article 5, and that covered by article 2 in Protocol No. 4.

Article 5 of the Convention is not to impinge on ground intended to be covered by Article
2 of the Protocol ... [it] is not to do double duty with the latter [...].%

Obviously, it is not only an assumption of the Court, but also of Fitzmaurice,
that the parties to the European Convention and its Protocol No. 4 expressed
themselves in accordance with the communicative standard E.

My third example is the international award in the Beagle Channel
Arbitration case.’® In 1971, Argentina and Chile had concluded a special
agreement to obtain a judicial decision on the territorial claims made by
the two parties in the area of Tierra del Fuego. The dispute centred mainly
on the sovereignty of three islands — Picton, Nueva and Lennox (“the PNL
group”) — situated in the eastern part of the Canal Beagle (“the Beagle
Channel”). No territorial rights to the area could be claimed on grounds
other than a bilateral Boundary Treaty,?” signed in 1881 — neither Argentina
nor Chile disputed this. However, the parties were of different opinions as
to the correct way of reading the agreement. Among other things, different
opinions were held on the meaning of articles II and III:

Article 11

In the southern part of the Continent, and to the north of the Straits of Magellan, the boundary
between the two countries shall be a line, which, starting from Point Dungeness, shall be
prolonged by land as far as Monte Dinero; from this point it shall continue to the west,
following the greatest altitudes of the range of hillocks existing there, until it touches the
hill-top of Mount Aymond. From this point the line shall be prolonged up to the intersection
of the 70th meridian with the 52nd parallel of latitude, and thence it shall continue to the
west coinciding with this latter parallel, as far as the divortia aquarum of the Andes. The
territories to the north of such a line shall belong to the Argentine Republic, and to Chile
those extending to the south of it, without prejudice to what is provided in Article III,
respecting Tierra del Fuego and adjacent islands.

Article 111

In Tierra del Fuego a line shall be drawn, which starting from the point called Cape Espiritu
Santo, in parallel 52° 40°, shall be prolonged to the south along the meridian 68° 34’ west
of Greenwich until it touches Beagle Channel. Tierra del Fuego, divided in this manner,
shall be Chilean on the western side and Argentine on the eastern. As for the islands, to
the Argentine Republic shall belong Staten Island, the small islands next to it, and the other
islands there may be on the Atlantic to the east of Tierra del Fuego and of the eastern coast
of Patagonia; and to Chile shall belong all the islands to the south of Beagle Channel up to
Cape Horn, and those there may be to the west of Tierra del Fuego.®®
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According to Chile, article II attributed to her all the territory and islands
south of the line between Point Dungeness and the Andes as far as Cape
Horn, subject only to the provisions of article III. According to Argentina,
article II confined the allocations of Chile to the territory and islands south
of the Point Dungeness-Andes Line, only to the extent of the area lying
north of the Straits of Magellan. When a decision is eventually made by the
Court on the matter, it is exceptionally well-reasoned. To bring out the flaw
in the reading suggested by Chile, the Court ventured a series of arguments.
One argument is the following:

The objection that can be made ... is that Article III proceeds to make allocations of territorities
[sic!] and islands south of the Straits of Magellan, not only to Argentina, but also to Chile.
If it confined itself to doing the former alone — allocating territorities [sic!] and islands to
Argentina — there would be no difficulty. Such allocations would thereby be taken out of
Chile’s global allocation under Article II and would go to Argentina, while all areas not
specifically so allocated would automatically remain Chilean by virtue of Article II. The
moment, however, that Article III proceeds (as is the fact) to make allocations to Chile, as
well as to Argentina, of localities south of the Straits, it merely does all over again what
(according to the Chilean contention) is supposed already to have been done globally under
Article II. In other words, if Chile’s view of Article II is correct, the attributions made to
her under Article III would appear to be redundant and unnecessary.®’

The text speaks for itself. Quite obviously, it is an assumption of the Court
that the parties to the 1881 Boundary Treaty have expressed themselves in
accordance with the communicative standard E.

My fourth example is the advisory opinion given by the International
Court of Justice in Namibia.”® The facts of the case have already been
described in part in earlier chapters,”’ and 1 will not repeat myself. As
we know, South Africa, acting in the capacity of a mandatory state,
had administered the former German colony of Southwest Africa. In
October 1966, the UN General Assembly had adopted resolution 2145
(XXI).” In the resolution, the General Assembly noted that for years,
“South Africa has failed to fulfil its obligations in respect of the admin-
istration of the Mandated Territory”; it decided that the administration
“is therefore [to be considered as] terminated” — “henceforth Southwest
Africa comes under the direct responsibility of the United Nations”; and
it called the attention of the Security Council to the resolution.”> Upon
this request, the Security Council had adopted resolution 276, declaring
illegal the continued presence of the South African authorities in Namibia,
and calling upon states to refrain from any dealings with the Government
of South Africa that were inconsistent with the resolution.”* Therefore,
in August 1970 the Security Council decided to submit to the Interna-
tional Court of Justice a request for an advisory opinion.”> The issue
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to be clarified was the legal consequences of South Africa’s continued
presence in Namibia, notwithstanding Security Council resolution 276.
One of the questions the Court had to answer in order to accomplish
this task concerned the request directed by the Security Council to the
international community in resolution 276. As a basis for adopting the
resolution, the Security Council had cited article 24 § 1 of the UN Charter:

In order to ensure prompt and effective action by the United Nations, its Members confer
on the Security Council primary responsibility for the maintenance of international peace
and security, and agree that in carrying out its duties under this responsibility the Security
Council acts on their behalf.

The question was whether the decision of the Council should be seen as
imposing a legal obligation upon the member states. According to what
was alleged by the South African Government, the answer had to be in the
negative. Itis true thatin article 25 of the UN Charter, the following is provided:

The Members of the United Nations agree to accept and carry out the decisions of the
Security Council in accordance with the present Charter.

But — according to the contention — article 25 pertained only to enforcement
measures adopted under Chapter 7 of the Charter, and therefore it did not
apply to decisions adopted by the Security Council under the provisions of
article 24. The Court was of a different opinion:

Article 25 is not confined to decisions in regard to enforcement action but applies to “the
decisions of the Security Council” adopted in accordance with the Charter.®

It is interesting to examine the reasons given to justify this reading:

If Article 25 had reference solely to decisions of the Security Council concerning enforcement
action under Articles 41 and 42 of the Charter, that is to say, if it were only such decisions
which had binding effect, then Article 25 would be superfluous, since this effect is secured
by Articles 48 and 49 of the Charter.”’

Clearly, it is an assumption of the Court that the parties to the UN Charter have
expressed themselves in accordance with the communicative standard E.

5 CONCLUSIONS

According to VCLT article 31 § 1, a treaty shall be interpreted in good faith
“in accordance with the ordinary meaning given to the terms of the treaty
in their context”. As a means of interpretation, the context comprises an
exceptionally wide range of data. Therefore, to facilitate presentation, I have
chosen to divide the concept into three parts, each part comprising a separate
chapter of this work. The purpose of the current chapter is to describe
what it means to interpret a treaty using “the text” of said treaty. Based on
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the observations made above, the following five rules of interpretation can
be established:

Rule no. 2

§ 1. If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results, and
that not only in the provision interpreted, but also in some other part of the
text of said treaty, a word or phrase is included, the usage of which in one
of the two possible ordinary meanings can be considered consistent, while
in the other it cannot, then the former meaning shall be adopted.

§ 2. For the purpose of this rule, the TEXT of a treaty means any and all
instruments, of which — considered from the point of view of the parties —
the treaty can be considered comprised.

§ 3. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.

Rule no. 3

§ 1. If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results, and that
somewhere in the text of said treaty a norm is expressed, which — in light
of the provision interpreted — in one of the two possible ordinary meanings
can be considered to involve a logical contradiction, while in the other it
cannot, then the latter meaning shall be adopted.

§ 2. For the purpose of this rule, the TEXT of a treaty means any and all
instruments, of which — considered from the point of view of the parties —
the treaty can be considered comprised.

§ 3. For the purpose of this rule, the TEXT of a treaty means not only textual
representations but also non-textual ones.

§ 4. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.

Rule no. 4

§ 1. Ifitcanbeshown thatthe interpretation of a treaty provision in accordance
with interpretation rule no. 1 leads to conflicting results, and that somewhere
in the text of said treaty there is an expression, which —in light of the provision
interpreted — in one of the two possible ordinary meanings can be considered a
pleonasm, while in the other it cannot, then the latter meaning shall be adopted.
§ 2. For the purpose of this rule, the TEXT of a treaty means any and all instru-
ments, of which — considered from the point of view of the parties — the treaty
can be considered comprised.

§ 3. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.
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Rule no. 5

§ 1. If it can be shown that the interpretation of a treaty provision in accor-
dance with interpretation rule no. 1 leads to conflicting results, and that in the
provision interpreted, as well as in some other part of the text of said treaty,
words or phrases are included, the usage of which in one of the two possible
ordinary meanings can be considered to differ, while in the other meaning the
usage does not, then the latter meaning shall be adopted, provided that the
words or phrases, if not identical, can nevertheless be considered to be parts of
the same lexical field.

§ 2. For the purpose of this rule, the TEXT of a treaty means any and all
instruments, of which — considered from the point of view of the parties —
the treaty can be considered comprised.

§ 3. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.

Rule no. 6

§ 1. If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results, and that
somewhere in the text of said treaty a norm is expressed, which — in light of
the provision interpreted — in one of the two possible ordinary meanings can
be considered to involve a logical tautology, while in the other it cannot,
then the latter meaning shall be adopted.

§ 2. For the purpose of this rule, the TEXT of a treaty means any and all
instruments, of which — considered from the point of view of the parties —
the treaty can be considered comprised.

§ 3. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.

NOTES

1. See e.g. Oppenheim’s International Law, p. 1274, n. 17; Villiger, p. 344; Bos, 1984,
p. 184; Kock, p. 90; Lang, p. 157; Elias, 1974, p. 75; Degan, 1968, p. 17. See Draft
Articles With Commentaries (1966): “[T]he word ‘context’ in the opening phrase of
paragraph 2 is designed to link all the elements of interpretation mentioned in this
paragraph to the word ‘context’ in the first paragraph and thereby incorporate them in
the provision contained in that paragraph. Equally, the opening phrase of paragraph 3
‘There shall be taken into account fogether with the context’ is designed to incorporate
in paragraph 1 the elements of interpretation set out in paragraph 3.” (ILC Yrbk, 1966,
Vol. 2, p. 220, § 8.)

2. By so doing — and I want to emphasise this — I do not assume a reading of the Vienna
Convention incompatible with conventional language. VCLT article 31 § 2 provides:
“The context for the purpose of the interpretation of a treaty shall comprise ... (‘Aux
fins de I’interprétation d’un traité, le contexte comprend ...” — ‘Para los efectos de
la interpretacién de un tratado, el contexto comprenderd ...’.)” The word COMPRISE,
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COMPREND, COMPRENDER is ambiguous. It can be used in the sense of contain; include;
embrace; but it can also be used in the sense of consist of; composed of or constituted
by. In my opinion, the one sense used for the provisions of article 31 § 2 is the former.
I consider the description given in § 2 to be an exemplification of what is meant by
“the context” used in article 31 § 1. Only in combination with the provisions of § 3 can
the description given in § 2 be considered an exhaustive definition of the context. What
I am therefore forced to accept is that “the context” used in § 2 stands for something
different than “the context” used in § 3. “[T]he context” used in § 2 is co-referent
with “the context” used in § 1. According to conventional language, “the context” used
in § 3 can be understood in two ways. It can be understood as co-referent with “The
context” in § 1; and it can be understood as a reference to the context, as described in
§ 2. In my opinion, the expression shall be understood in the latter sense.

Cf. Ch. 1, Section 3, of this work.

It is also evident from reading the preparatory work of the Vienna Convention. From
the Commentary adopted by the International Law Commission in 1966, I quote the
following passage: “Paragraph I [of draft article 27, later to be adopted as VCLT article
31] contains three separate principles. The first — interpretation in good faith — flows
directly from the rule pacta sunt servanda. The second principle is the very essence of
the textual approach: the parties are to be presumed to have that intention which appears
from the ordinary meaning of the terms used by them. The third principle is one both of
common sense and good faith; the ordinary meaning of a term is not to be determined
in the abstract but in the context of the treaty and in the light of its object and purpose.”
(Draft Articles With Commentaries (1966), ILC Yrbk, 1966, Vol. 2, p. 221, § 12.)

For an excellent introduction to this topic, see Weissberg, pp. 781-803.

Several circumstances support this conclusion. One such circumstance is the definition
provided by the Vienna Convention itself. TREATY, in the sense of the Convention,
means an international agreement “in written form” (article 2 § 1); that is, in practice,
a TREATY is an agreement, which is neither oral nor tacit. (See Draft Articles With
Commentaries (1966), ILC Yrbk, 1966, Vol. 2, p. 190, § 3.) Another circumstance
involves the judicial opinions expressed. That a non-textual representation contained in
a treaty shall be considered part of that treaty’s text is an inference seemingly to be made
based on the practice of international courts and tribunals. See e.g. Guinea — Guinea-
Bissau Maritime Delimitation, where two maps attached as annexes to a convention were
considered parts of the context “in keeping with the views of the Parties themselves,
and Article 31, paragraph 2, of the Vienna Convention on the Law of Treaties” (ILR,
Vol. 77, p. 670, § 70).

My italics.

Cf. VCLT art. 39: “A treaty may be amended by agreement between the parties.”
(My italics.) See also U.S.-France Air Services Award, ILR, Vol. 54, p. 329, § 50, cf.
p- 304; Air Transport Services Agreement Arbitration, ILR, Vol. 38, pp. 230-231. For
a seemingly different view, see Seidl-Hohenveldern, 1998, p. 13.

Final Act, Agreement and other Acts relating to the establishment and operation of the
Iron Gates Water Power and Navigation System on the River Danube . All signed at
Belgrade, on 30 November 1963. The text cited is the official English translation of
the agreement, which was authenticated only in Romanian and Serbo-Croatian.
Agreement concerning the construction and operation of the Iron Gates Water Power
and Navigation System on the River Danube , Article 22, excerpt. The text cited is the
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official English translation of the agreement, which was authenticated only in Romanian
and Serbo-Croatian.

Cf. Final Act, Article I.

See, further, Voicu, pp. 165-172.

See Oppenheim’s International Law, pp. 1211, 1274, n. 15; Yasseen, p. 38; Elias, 1974,
p- 75. See also Draft Articles With Commentaries (1966), ILC Yrbk, 1966, Vol. 2,
p. 221, § 13, cit. Ambatielos (Preliminary Objection), ICJ Reports, 1952, pp. 43, 75.
See e.g. Ambatielos (Preliminary Objection), ICJ Reports, 1952, pp. 41-44.

This means that for the purpose of interpreting an annex to a treaty, the context shall
include the “main instrument” as well as any other annexes possibly drawn up. (See
e.g. Young Loan, ILR, Vol. 59, pp. 533-540.)

Guinea — Guinea-Bissau Maritime Delimitation Case, Award of 14 February 1985, ILR,
Vol. 77, pp. 636ff.

Ibid., p. 636 et passim.

Ibid., p. 664, §§ 54-55, pp. 669-670, §§ 69-70.

Ibid., pp. 669-670, §§ 69-70, cf. p. 657, § 39.

See e.g. Ress, pp. 30, 43; Ost, pp. 290-291; Bernhardt, 1984, p. 322; Bos, 1984, p. 147,
Matscher, 1983, pp. 562-563; Lang, pp. 157-158; Schwarzenberger, 1957, pp. 505-508.
See e.g. Matscher, 1983, p. 562; Vitdnyi, p. 53; Yasseen, p. 33; Haraszti, pp. 104-105;
Lang, p. 157; Rousseau, pp. 285-286; Bernhardt, 1963, p. 69, n. 338, cit. De Visscher,
1959, p. 384; Fitzmaurice, 1963, pp. 150-152.

Cf. e.g. Oppenheim’s International Law, p. 1273, n. 12; Seidl-Hohenveldern, 1992,
p- 92; Haraszti, pp. 89-90; Matscher, 1983, p. 562; Miiller, pp. 129-130; Bernhardt,
1963, pp. 85-86.

Cf. e.g. Merrills, p. 75, cit. Johnston and Others, Publ. ECHR, Ser. A, Vol. 112, § 57,
Ost, p. 291, cit. Guzzardi, diss. op. Fitzmaurice, Publ. ECHR, Ser. A, Vol. 39, p. 52;
von Glahn, p. 504; Yasseen, pp. 33—-34; Haraszti, pp. 104-105; Miiller, pp. 129-130;
De Visscher, 1963, pp. 59-61; Degan, 1963, p. 98, cit. Corfu Channel (Merits), ICJ
Reports, 1949, p. 26; Schwarzenberger, 1957, p. 508.

See p. 102 of this work.

In addition to the authorities directly cited in the text below, see Akehurst, 1987, p. 203;
Matscher, 1983, p. 562. See also the judicial opinions expressed by international courts
and tribunals, e.g. Canadian Agricultural Tariffs, ILR, Vol. 110, p. 579, § 134; La
Bretagne Arbitration, ILR, Vol. 82, pp. 620-621, §§ 38-39; Guinea — Guinea-Bissau
Maritime Delimitation, ILR, Vol. 77, pp. 663—-664, § 52.

Oppenheim’s International Law, p. 1273, n. 12, cit. Ministry of Defence v Ergialli, ILR,
Vol. 26, p. 732.

Haraszti, p. 108.

Bernhardt, 1963, pp. 85-86, cit. Diversion of Water from the Meuse, PCILJ, Ser. A/B,
No. 70, p. 24, and Judge Hudson’s individual opinion appended to that same case, ibid.,
p- 75.

In addition to Vitdnyi, see Akehurst, 1987, p. 203; Matscher, 1983, pp. 562-563;
Yasseen, pp. 33-34.

Vitanyi, p. 54. (Footnotes omitted.)

See also the judicial opinions expressed by international courts and tribunals, e.g.
Maritime Delimitation: Jan Mayen, ILR, Vol. 100, p. 418, § 26; Soering, Publ.
ECHR, Ser. A, Vol. 161, p. 40, § 103; Border and Transborder Armed Actions, ILR,
Vol. 84, pp. 239-240, §§ 35-36; Johnston and Others, Publ. ECHR, Ser. A, Vol. 112,
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p- 26, § 57; Guinea — Guinea-Bissau Maritime Delimitation, ILR, Vol. 77, p. 664,
§§ 53-54.

In addition to the authorities directly cited in the text, see Hummer, p. 115; Gordon,
pp. 814-815; Bernhardt, 1963, p. 80; Fitzmaurice, 1957, pp. 211, 223; Schwarzen-
berger, 1957, p. 503; Grossen, pp. 109—-111. See also the judicial opinions expressed
by international courts and tribunals, e.g. Canadian Agricultural Tariffs, ILR, Vol. 110,
pp. 581-582, § 140; AAPL v. Sri Lanka, ILR, Vol. 106, pp. 445-446, § 52; Quatar v.
Bahrain, ILR, Vol. 102, p. 60, § 35; Namibia, ILR, Vol. 49, p. 25, §§ 66-67.
Thirlway, 1991, p. 44.

Haraszti, p. 89. The quotation derives from Anglo-Iranian Oil, ICJ Reports, 1952,
p. 105.

Hogg (11), p. 11.

Oppenheim’s International Law, p. 1273, n. 12, cit. Certain Expenses of the United
Nations, ICJ Reports, 1962, p. 159.

See e.g. La Grand Case, ICJ Reports, 2001, pp. 501-502, § 100; El Salvador/Honduras,
ILR, Vol. 97, p. 499, § 374; E. v. Norway, Publ. ECHR, Ser. A, Vol. 181-A, p. 27,
§ 64; Brogan and Others, Publ. ECHR, Ser. A, Vol. 145-B, p. 32, § 59; Guinea —
Guinea-Bissau Maritime Delimitation, ILR, Vol. 77, pp. 663-664, § 52; Air France
v. Saks, ILR, Vol. 96, p. 118; Sunday Times (No. 1), Publ. ECHR, Ser. A, Vol. 30,
pp. 35-36, § 59; Handyside, Publ. ECHR, Ser. A, Vol. 24, p. 22, § 48; Certain Expenses
of the United Nations, ICJ Reports, 1962, p. 159.

Peczenik, 1995, p. 332; author’s translation. In a similar manner, see Wréblewski, 1992,
p- 99.

See above, in the introduction to this chapter.

In addition to the authorities directly cited in the text, see Amerasinghe, pp. 194, 195—
196; Akehurst, 1987, p. 203; Bernhardt, 1963, p. 80; De Visscher, 1963, pp. 84-86;
Hogg (1I), pp. 6-13; Schwarzenberger, 1957, p. 507; Grossen, pp. 109-111.

Thirlway, 1991, p. 25, cit. IMCO, ICJ Reports, 1960, p. 160.

Gordon, p. 814. (Footnote omitted; my italics.)

Fitzmaurice, 1957, p. 211. (My italics.) As the passage makes clear, a connection exists
between the rule of non-redundancy on the one hand, and on the other hand what legal
authors term as THE PRINCIPLE OF EFFECTIVENESS. We will have reason to return to this
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See, p. 108 of this work.
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CHAPTER 5

USING THE CONTEXT: THE ELEMENTS SET OUT IN VCLT
ARTICLE 31 § 2(A) AND (B)

The purpose of this chapter to describe what it means to interpret a treaty,
using the two contextual elements set out in article 31 § 2, subparagraphs
(a) and (b). Article 31 § 2 provides as follows:

The context for the purpose of the interpretation of a treaty shall comprise, in addition to the

text, its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in connexion
with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connexion with the conclusion
of the treaty and accepted by the other parties as an instrument related to the treaty.

Earlier, we established the following shorthand description of how the
context is to be used:

If it can be shown that the interpretation of a treaty provision in accordance with interpretation
rule no. 1 leads to conflicting results, and that between the provision and the context there
is a relationship governed by the communicative standard S, then the provision shall be
understood as if the relationship conformed to this standard.!

Two questions remain to be answered, in order for the task set for this

chapter to be considered completed:

(1) What is meant by “any agreement relating to the treaty which was
made between all the parties in connexion with the conclusion of the
treaty”, and “any instrument which was made by one or more parties in
connexion with the conclusion of the treaty and accepted by the other
parties as an instrument related to the treaty”?

(2) What communicative standard or standards shall the parties to a treaty
be assumed to have followed, when an applier interprets the treaty using
said “agreements” and “instruments”?

I shall now give what I consider to be the correct answers to these questions.

In Sections 1-3, I shall begin by answering question (1). In Sections 2—4, 1

shall then answer question (2).

133
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1 THE MEANING OF SUBPARAGRAPH (A): INTRODUCTION

In addition to “the text” of a treaty, two classes of phenomena shall be
counted as part of the context, according to the provisions of VCLT article
31 § 2. The first of these classes is the one described in subparagraph (a),
namely “any agreement relating to the treaty which was made between all
the parties in connexion with the conclusion of the treaty”.

[T]out accord ayant rapport au traité et qui est intervenu entre toutes les parties a I’occasion
de la conclusion du traité ...

Todo acuerdo que se refiera al tratado y haya sido concertado entre todas las partes con
motivo de la celebracion del tratado ...

Four conditions must be met in order for a phenomenon to fit this description:
(1) the phenomenon must be included in the extension of the expression
“agreement”; (2) it must be a question of an agreement “relating to the
treaty”; (3) the agreement must have been made “between all the parties”;
and (4) it must have been made “in connexion with the conclusion of the
treaty”. Let us examine each of these points one by one. We shall begin
with the last three.

In order for an agreement to fit the description set forth in subpara-
graph (a), it must be a question of an agreement ‘“relating to the treaty”
(Fr. “ayant rapport au traité”; Sp. “que se refiera al tratado”). Tt is not
entirely clear from the wording of the Vienna Convention what is meant
by “relating to”. However, all things considered, I find it hard to believe
that the qualifications used for subparagraph (a) differ very much from
those inserted in subparagraph (b). The word used for subparagraph (a) is
the same used for subparagraph (b), namely the verb RELATE (TO), AVOIR
RAPPORT (A), REFERIRSE (A). Subparagraph (b) speaks of “any instrument
which was made by one or more parties in connexion with the conclusion
of the treaty and accepted by the other parties as an instrument related to
the treaty” (Fr. “en tant qu’instrument ayant rapport au traité”; Sp. “como
instrumento referente al tratado™). If a party has accepted an instrument as
“relating to” a treaty, clearly she has accepted that the instrument and the
treaty — even though they are not parts of a single treaty text — nevertheless
are exceptionally closely connected. By the same token, the fact that an
agreement can be characterised as “relating to” a treaty, in the sense of
subparagraph (a), would imply that the parties have accepted that some
close affinity exists between the two.? Hence, the following comment made
by Yasseen must be viewed as misleading:

L’accord ou I'instrument doit avoir un rapport avec le traité; il doit concerner la matiere sur
laquelle porte le traité, clarifier certaines notions prévues ou limiter le champ d’application
du traité.’
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Naturally, if a relationship can be shown to bear between the words and
phrases used for an agreement and the text of a treaty, this is a circumstance
indicating that we are dealing with an agreement “relating to” the treaty.* But
itis not an absolute requirement. What ultimately determines the relationship
between an agreement and a treaty are the intentions of their parties. To
determine these intentions a variety of means may be used, of which the
text of the agreement is surely not the only one (even though, of course, it
remains a means of very high significance).

In order for an agreement to fit the description set forth in subparagraph
(a), it must have been made “between all the parties” (Fr. “entre toutes les
parties”; Sp. “entre todas las partes”). PARTY, according to the definition
given in VCLT article 2 § 1(g), means “a state which has consented to be
bound by the treaty and for which the treaty is in force”. What determines
whether an agreement shall be considered “made between all the parties”
is the state-of-affairs, which prevails when a treaty is interpreted — and not
that, which prevailed when the agreement was made.® Apparently, in order
for an agreement to fit the description set forth in subparagraph (a), each
and every one of those states that are bound by the treaty at the time of
interpretation must be bound by the agreement.

In order for an agreement to fit the description set forth in subparagraph
(a), it must have been made “in connexion with the conclusion of the
treaty” (Fr. “a l’occasion de la conclusion du traité”; Sp. “con motivo
de la celebracion del tratado”). Considering the language of international
law, the “conclusion” of a treaty is an expression that can cause confusion.
In one sense, THE CONCLUSION OF THE TREATY (Fr. LA CONCLUSION DU
TRAITE; Sp. LA CELEBRACION DEL TRATADO) can be used as equivalent to
the point in time when a treaty is established as definite. In another sense,
it can be used to stand for the time interval from when negotiations on a
treaty are started to when a treaty finally enters into force.® This ambiguity
is evidenced already by a quick glance at the Vienna Convention,” where
the term CONCLUSION OF THE TREATY frequently appears.® As an instance
where CONCLUSION occurs in the sense of the point in time when a treaty is
established as definite,’ article 49 may clearly be singled out:

If a State has been induced to conclude a treaty by the fraudulent conduct of another
negotiating State, the State may invoke the fraud as invalidating its consent to be bound by
the treaty.

NEGOTIATING STATE, in the terminology used for the Vienna Convention,
means “a State which took part in the drawing up and adoption of the text
of the treaty”.!” As an instance where CONCLUSION occurs in the sense of
the time interval from when negotiations on a treaty is started to when a
treaty finally enters into force,'" we may point to article 7 § 2:
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In virtue of their functions and without having to produce full powers, the following are

considered as representing their State:

(a) Heads of State, Heads of Government and Ministers for Foreign Affairs, for the purpose
of performing all acts relating to the conclusion of a treaty;

(b) heads of diplomatic missions, for the purpose of adopting the text of a treaty between
the accrediting State and the State to which they are accredited;

(c) representatives accredited by States to an international conference or one of its organs,
for the purpose of adopting the text of a treaty in that conference, organization or organ.

Apparently, the authority assigned to heads of state, heads of government,
and ministers for foreign affairs, for “all acts relating to the conclusion
of a treaty”, is to be distinguished from the authority given to heads of
diplomatic missions “for the purpose of adopting the text of a treaty”. In
principle, I see no obvious reason why in VCLT article 31 § 2(a) the word
CONCLUSION could not be understood in the one sense just as well as the
other. According to the opinion generally held in the literature, an agreement
fits the description set forth in subparagraph (a) only on the condition that
the agreement has been made in connection with the establishing of the
interpreted treaty as definite.!? Thus, I shall consider the matter settled.

In order for an agreement to fit the description set forth in subparagraph
(a), it must be comprised in extension of the expression “any agreement”
(Fr. “tout accord”; Sp. “[t]Jodo acuerdo”). The expression “agreement”
causes us problems. In subparagraph (a), AGREEMENT means an agreement
in the legal-technical sense — this much is clear. Many international transac-
tions come about without the parties involved having an intention to commit
themselves other than in a moral or political sense. Such agreements — in
the literature denoted as “gentlemen’s agreements”, “non-binding agree-
ments”, “agreements de facto”, “non-juridical agreements”, and so forth —'3
are not included in the extension of the expression “agreement”. In order
for an international transaction to be categorised as an agreement in the
sense of subparagraph (a), the states involved must have had a law-creating
intention — the transaction must have created an agreement with a legal
effect.!* The difficult question is whether “agreement” shall be understood
to require a certain form. In conventional language, the word AGREEMENT
(Fr. ACCORD; Sp. ACUERDO) is ambiguous. In one sense, AGREEMENT can
be used as equivalent to a (written) contract. In another sense, it can be
used as synonymous to a mutual understanding; an intention mutually held
among two or more legal subjects to create law.!> Assuming the expression
“agreement” to have been used in the former sense, it clearly refers to agree-
ments in written form only. Let us term this interpretation alternative A.
Assuming the expression “agreement” to have been used in the latter sense,
it refers to any agreement, regardless of form. Let us call this interpretation
alternative B.
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Both interpretation alternatives A and B find supporters in the literature.
According to some authors, it seems the form of an agreement is decisive
for its classification under VCLT article 31 § 2(a).'® Elias, for example,
refers to “agreement’” as a synonym of “document’:

The meaning and scope of the term “context” as used in the several paragraphs of this
Article [i.e. VCLT article 31] are defined in paragraph 2 as including the preamble as well
as those documents that form annexes to the treaty in question. The other documents that
should be regarded as comprised in the “context” are of two types: (i) any agreement relating
to the treaty which was made in connection with the conclusion of the treaty, and (ii) any
instrument which was made in connection with the conclusion of the treaty and accepted by
the other parties as an instrument related to the treaty. In other words, for a document to
be regarded as forming part of the context of a treaty for the purpose of its interpretation,
it must be the result of an agreement by all the parties to the treaty, must have been made
in connection with the conclusion of the treaty and must be understood as such by all of
them.!”

Sinclair speaks of agreements, which must “be drawn up” in connection
with the conclusion of the treaty:

It is of course essential that the agreement or instrument should be related to the treaty. It
must be concerned with the substance of the treaty and clarify certain concepts in the treaty
or limit its field of application. It must equally be drawn up on the occasion of the conclusion
of the treaty.'®

According to the opinion of other authors, the form of an agreement is
irrelevant."” “Ce qui importe ici”, writes Yasseen, for example, ...

... c’est ’accord en tant que tel; peu importe sa forme. Cet accord peut étre écrit, faire objet
d’un instrument, mais peut également étre oral.”’

Miiller is equally explicit:

d) Vertragsergidnzende Nebenabreden bei oder nach Vetragsabschluf (Art. 31 Ziff. 2(a) und
Ziff. 3(a) VRK)

In der allgemeinen Interpretationsregel von Art. 27 ILC-Entwurf (Art. 31 VRK) sind als
Mittel authentischer Vertragsinterpretation Vereinbarungen (agreements, accords) genannt,
die unter den Parteien in Zusammenhang mit oder nach dem Vertragsabschlufl zustande
kamen. Es ist auffallend, daf} hier von agreements (accords) und nicht von treaties (traités)
die Rede ist. Dies deutet darauf hin, da auch miindliche und stillschweigende Verein-
barungen zwischen Vertragsparteien eingeschlossen sind, die in Zusammenhang mit einem
formlichen Vertrag (treaty, traité) entstanden.?!

All things considered, legal doctrine cannot be considered a very helpful
means for the determination of law.

In my opinion, the latter group of authors — not the former — is the one
that correctly describes the prevailing legal state-of-affairs. Hence, I now
need to present the arguments that support this opinion. This is the task in
Section 2.
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2 THE MEANING OF SUBPARAGRAPH (A): “ANY AGREEMENT”

A first argument at odds with the view that “any agreement” refers to
agreements in written form only — what we have termed as interpretation
alternative A — is that this view appears to be not so easily reconciled
with the legally recognised rules for the interpretation of treaties. Rather,
these rules seem to support the proposition that by “agreement” we shall
understand an agreement, whatever form it assumes — what we have termed
as interpretation alternative B.

First of all, consider the context. AGREEMENT (Fr. ACCORD; Sp. ACUERDO)
is a word much used in the provisions of the Vienna Convention. Beyond
article 31 § 2(a), it can be found in article 2 § 1(a), article 3, article 24 § 2,
article 31 § 3(a) and (b), article 39, article 40 §§ 2, 4 and 5, article 41 §§ 1
and 2, article 58 §§ 1 and 2, and in article 60 § 2(a). According to article
2 § 1(a), a treaty means “an international agreement concluded between
States in written form”. Article 3 speaks of international agreements to
which the Convention does not apply, infer alia “international agreements
not in written form”. In article 24 § 2 we are told at what point in time
a treaty shall enter into force, where this has not been agreed upon by
the negotiating states: “Failing any such provision or agreement, a treaty
enters into force as soon as consent to be bound by the treaty has been
established for all the negotiating States”. According to article 31 § 3,
when an applier interprets a treaty he shall include in the context “any
subsequent agreement between the parties regarding the interpretation of
the treaty or the application of its provisions” [subparagraph (a)], as well as
“any subsequent practice in the application of the treaty which establishes
the agreement of the parties regarding its interpretation” [subparagraph (b)].
Articles 39—-41 tell us when, and under what conditions, a treaty may be
amended or modified: an amendment, like a modification, is effected by
“agreement”. Article 58 provides when, and under what conditions, the
parties to a multilateral treaty “may conclude an agreement to suspend the
operation of provisions of the treaty, temporarily and as between themselves
alone”. And, finally, according to article 60 § 2, any material breach of
a multilateral treaty by one of the parties entitles “the other parties by
unanimous agreement to suspend the operation of the treaty in whole or in
part or to terminate it either (i) in the relations between themselves and the
defaulting State, or (ii) as between all the parties”.

In all these instances, the word AGREEMENT refers to agreements
irrespective of form. I articles 24 and 31 § 3(b), this appears already in
the wording of the Convention. The same applies to articles 2 and 3: if
AGREEMENT were to refer only to written agreements, then it would be a
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tautology to speak of an “agreement in written form”; to speak of “agree-
ments in non-written form” would be pure nonsense. Of course, the meaning
of article 31 § 3(a) is not equally apparent; but, according to a view generally
held in the literature, AGREEMENT shall be read in this case in the broader
sense.”” As for articles 39-41, 58 and 60, strong reasons provoke a similar
reading. In the Draft Articles adopted by the ILC in 1966, the following
short Commentary is appended to the provisions on the termination and
suspension of treaties:

The Commission considered that, whatever may be the provisions of a treaty regarding its
own termination, it is always possible for all the parties to agree together to put an end
to the treaty. It is also considered that the particular form which such an agreement may
take is a matter for the parties themselves to decide in each case. The theory has sometimes
been advanced that an agreement terminating a treaty must be cast in the same form as
the treaty which is to be terminated or at least constitute a treaty form of equal weight.
The Commission, however, concluded that this theory reflects the constitutional practice of
particular States and not a rule of international law. In its opinion, international law does not
accept the theory of the “acte contraire”. The States concerned are always free to choose
the form in which they arrive at their agreement to terminate the treaty.>

The provisions concerning the amendment and modification of treaties are
explained in a similar manner:

[T]he Commission did not consider that the theory of the “acte contraire” has any place in
international law. An amending agreement may take whatever form the parties to the original
treaty may choose.’*

When it comes to the parties to the Vienna Convention, I see no reason to
assume that they have taken a position other than that of the International
Law Commission. Considering interpretation rule no. 2 — according to which
a treaty shall be interpreted based on the assumption that words and phrases
are consistently used — then in article 31 § 2(a), too, AGREEMENT would be
used in the sense of a legally binding agreement, regardless of form.?

A second circumstance that can be adduced to support interpretation
alternative B is the object and purpose of the interpreted treaty. Nothing
says that an international agreement between states must assume some
certain form. According to international law, the legal effect of a non-
written agreement is equal to that of a written one. Clearly, this principle
would be contravened if the expression “agreement” in subparagraph (a)
were to be interpreted as synonymous with “written agreement”. Two states
(A and B) may each have concluded a treaty with a third state (C), and
the contracting parties may in each case have agreed — states A and C
putting down the agreement in writing, states B and C having satisfied
themselves with an oral agreement — that a specific expression used for
the treaty shall be given a specific meaning. Both agreements are binding
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under international law; but, according to the provisions of VCLT article 31
§ 2(a), only one can be included in the context, when the two treaties are
subsequently interpreted. Such a radical hierarchisation of written and non-
written agreements can hardly be what the parties to the Vienna Convention
wished to achieve. Certainly, written agreements are normally more easily
dealt with than non-written ones, from the point of view of proving the
agreement.”® When two or more states conclude an agreement concerning
the interpretation of a treaty, without later confirming it by means of a
written contract, then sometimes the agreement can be difficult to establish.
However, I cannot see that this alone would be sufficient reason to exclude
non-written agreements from the scope of VCLT article 31 § 2(a). After all,
non-written agreements come within the scope of article 31 § 3(a).”” Given
that article 31 § 2(a) shall be understood so that by applying the article
a result is not achieved, which is not among the objects and purposes of
the treaty, the expression “agreement” would then have to be interpreted
in accordance with interpretation alternative B — it would have to refer to
agreements irrespective of form.”

If any circumstance could be seen to support interpretation alternative
A, then that would be the strict division applied in the Vienna Convention
of primary and supplementary means of interpretation. In order for a non-
written agreement to be used as a means of interpretation, it must be estab-
lished. The problem is that, often, little proof is available other than the
documents produced during the drafting of the interpreted treaty — what we
would otherwise classify as its preparatory work (travaux préparatoires).”
Considering this, the argument can be made that the provisions of article
31 § 2(a) should be applied with some caution. If non-written agreements
are accepted as part of the context — this is how the argument goes — then
we open up for a very far-reaching use of preparatory work, already at
one of the earlier stages of the interpretation process.* This can hardly be
what the parties to the Vienna Convention intended. In VCLT article 32,
preparatory work has been listed a supplementary means of interpretation,
which an applier may resort to for two purposes only: (i) when the use of
primary means of interpretation leads to a meaning in need of confirmation;
(ii) when the use of primary means of interpretation “[lJeaves the meaning
ambiguous or obscure”, or “[I]eads to a result which is manifestly absurd
or unreasonable”.®! Given that article 31 § 2(a) shall be understood so that
by applying the article a result is not achieved, which is not among the
objects and purposes of the treaty, the expression “agreement” would then
have to be interpreted in accordance with interpretation alternative A — it
would have to refer to agreements in the written form only.*
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In my opinion, this argument should be met with suspicion. Assuming
that the expression “agreement” refers to agreements irrespective of form, a
non-written agreement — simply because it happens to be made in connection
with the conclusion of a treaty — would not necessarily fit the description
set forth in article 31 § 2(a). In order for an agreement to come within the
scope of article 31 § 2(a), certain conditions must be met.* First, there is the
condition that the agreement be binding under international law. In order for
a transaction to be categorised as an agreement in the sense of subparagraph
(a), it must be the intention of the states involved to create law. This in
itself disqualifies most of the agreements that can possibly be established
by means of travaux préparatoires. Second, there is the condition that the
agreement be “relating to the treaty”. In order for an agreement to come
within the scope of subparagraph (a), the agreement and the treaty, according
to their parties, must be exceptionally closely connected. Note that in this
case, “treaty” means the treaty adopted as final, and nothing else. Surely,
we might study travaux préparatoires and find that, at a certain point during
the drafting process, the negotiating states reached an agreement regarding
the interpretation or application of the treaty text then at hand. This does not
necessarily mean that the agreement bears a relation to the text of the treaty
finally adopted at a later point. Subsequent negotiations may have resulted
in the “treaty content” to which the agreement relates being abandoned. In
general terms, it can probably be said that the earlier an agreement is made
during the drafting process, the greater the risk that the agreement does not
bear the relationship to the treaty required by article 31 § 2(a). Third, there is
the condition that the agreement be made “in connexion with the conclusion
of the treaty” — i.e. at the point in time when the treaty was established as
definite. It is not entirely clear what is meant by the requirement that an
agreement be made “in connexion with” a treaty’s conclusion. Apparently,
there is room for some flexibility.** However, the following may safely be
established: not all agreements made “in connexion with the conclusion” of
a treaty can be classified as “relating to the treaty”. All things considered, the
proposition discussed — the one suggesting that, in the application of article
31 § 2(a), non-written agreements cannot possibly be accepted, without also
forcing us to accept a very far-reaching use of travaux préparatoires — is
one, which I personally find difficult to endorse. I can agree that non-written
agreements cannot be accepted without also forcing us to accept a certain
use of travaux préparatoires. Yet, 1 cannot see how this use of travaux
préparatoires could be anything but limited.

Further support for interpretation alternative B can be found in the fact
that interpretation alternative A is not in accord with international judicial
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opinions. International courts and tribunals appear to view “agreement” as a
reference to agreements, irrespective of form. I have two examples of this.®

My first example is the international award of the NAFTA Panel of
Arbitration in the case of Canadian Agricultural Tariffs.*® On 1 January
1995, Canada had begun applying a new customs tariff, the result being
that imports of American agricultural products above a certain quota were
now charged with increased duty. The United States Government objected,
claiming that the tariff was in excess of those that had earlier been decided
upon in the North American Free Trade Agreement (NAFTA). Canada
defended its actions, citing article 4 § 2 of the 1994 WTO Agreement
on Agriculture. Under this agreement, Canada argued, she was under the
obligation to convert into tariff form all existing non-tariff barriers applicable
to American agricultural products. The question arose as to whether this
claim was justified, or whether the only obligation incumbent on Canada
was to eliminate non-tariff barriers — the conversion of non-tariff barriers
into tariff form being merely an option.

According to the Panel, no answer to this question could be given merely
by consulting the wording of the 1994 Agreement:

[I]t becomes necessary to look beyond the text of the provision to its context, to any
subsequent agreement or practice of the parties and, if necessary, to supplementary means of
interpretation such as the travaux préparatoires of the WTO Agreement on Agriculture and
the circumstances of its conclusion more generally. This approach is expressly contemplated
by Vienna Convention Articles 31 and 32.

173. The starting point of this analysis must be the negotiations constituting the Uruguay
Round [ending with the adoption and signature of, among other instruments, the WTO
Agreement on Agriculture].”’

This gave the Panel cause for the following historical survey:

The objective of the negotiations in relation to agricultural trade as set out in the Punta del
Este Declaration was to:

“... achieve greater liberalization of trade in agriculture ... by
(i) improving market access through, inter alia, the reduction of import barriers; ...”

174. The mechanisms for achieving this, as first proposed by the United States in 1988, was
the conversion of non-tariff barriers to “tariff equivalents”, a process known as “tariffication”.
The essence of tariffication was that States were required to eliminate their agricultural
non-tariff barriers and were permitted to establish tariff-rate quotas in their place.

175. The United States tariffication proposal formed the basis of subsequent discussion in
the Negotiating Group on Agriculture. Thus, the Chairman of this Group circulated a draft
text of a Framework Agreement on Agricultural Reform Programme on 11 July 1990 which
provided, inter alia, for the “conversion of all border measures other than normal customs
duties into tariff equivalents”.

176. This formulation was later reflected in the Dunkel Draft submitted to the Uruguay
Round participants on 20 December 1991. This contained, in Part B of the draft “Text on
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Agriculture”, a section entitled “Agreement on Modalities for the Establishment of Specific
Binding Commitments under the Reform Programme” which set out the modalities to be
adopted for tariffication. Annex 3 of this draft, in paragraph 3, provided that “[t]ariff equiv-
alents shall be established for all agricultural products subject to border measures other than
ordinary customs duties ...” (emphasis added).

177. These tariffication modalities were subsequently issued separately by the Chairman
of the Market Access Group on 20 December 1993 — under the heading “Modalities for the
Establishment of Specific Binding Commitments under the Reform Programme” — as a guide
to States in the preparation of their tariff schedules. Annex 3 of the Modalities Document
reproduced, in paragraph 3, the provision first set out in the Dunkel Draft, viz. “[t]ariff
equivalents shall be established for all agricultural products subject to border measures other
than ordinary customs duties ...”” (emphasis added).*®

Clearly, the Modalities Document provided clues to the interpretation of the
1994 Agreement. In the oral pleadings before the panel, Canada had noted:

[T]he Modalities Document was the foundation for the final conclusion of the Agreement on
Agriculture --- [While the] Modalities Document may not itself have treaty status, ... it is
an essential part of the context and background without which Article 4.2 [of the Agreement
on Agriculture] cannot be understood.*

The Panel could do nothing but agree:

In the Panel’s view, the Dunkel Draft, the Modalities Document, and the documents on
which they were based, may properly be taken into account when interpreting the WTO
Agreement on Agriculture. They form part of the travaux préparatoires and circumstances of the
conclusion of the WTO Agreement on Agriculture to which reference may be made according
to the Vienna Convention Article 32. In this regard, the Panel observes that the obscurity of
meaning of Article 4.2 of the WTO Agreement on Agriculture justifies recourse to such supple-
mentary material for purposes of interpretation. The Panel also considers that the Modalities
Document may be regarded as part of the context of the WTO Agreement on Agriculture
for the purposes of interpretation pursuant to Vienna Convention Article 31(2) [...].%

According to the Panel, the Modalities Document should be seen to come
within the scope of VCLT article 31 § 2. Of course, is not clearly said
that the Document should be seen to come specifically within the scope
of subparagraph (a); but this actually seems to be the only possibility. The
Panel also seems eager to show that the view held by Canada is indeed a
correct description of history: the 1994 Agreement was concluded against
the background of the Modalities Document. The Modalities Document is
not a treaty. If, nevertheless, it is to be considered the expression of a legally
binding agreement, then this agreement can only be non-written.

My second example is the judgment of the International Court of Justice
in the case concerning Border and Transborder Armed Actions.*' The facts
of the case have already been touched upon in earlier chapters,*” and I will
not unnecessarily repeat myself. As we know, Nicaragua and the Honduras
were of different opinions as to the interpretation of article XXXI in the

2

1948 American Treaty on Pacific Settlement (“the Pact of Bogota”):
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In conformity with Article 36, paragraph 2, of the Statute of the International Court of

Justice, the High Contracting Parties declare that they recognize, in relation to any other

American State, the jurisdiction of the Court as compulsory ipso facto, without the necessity

of any special agreement so long as the present Treaty is in force, in all disputes of a juridical

nature that arise among them concerning:

(a) The interpretation of a treaty;

(b) Any question of international law;

(c) The existence of any fact which, if established, would constitute the breach of an
international obligation;

(d) The nature or extent of the reparation to be made for the breach of an international
obligation.*?

The Honduras had advanced the argument that article XXXI of the Pact of
Bogotd could only be read correctly if placed in relation to the subsequent
article XXXII. However, this was not the only argument the Honduras
had presented to support its position. In May 1986, the Honduras had
deposited a document with the General Secretary of the UN, declaring
its wish to modify the effect of an earlier declaration made according
to the provisions of article 36 § 2 of the ICJ Statute. This reservation,
the Honduras contended, had a double effect. First, the dispute between
Nicaragua and the Honduras was excluded from the jurisdiction that would
otherwise be had by the Hague Court according to article 36 § 2 of the
ICJ Statute. Secondly, the dispute was excluded from the jurisdiction that
would otherwise be had by the Court according to article XXXI of the Pact
of Bogota. Like the first argument advanced by the Honduras, which — as
we know — the Court considered unfounded,* this argument was rejected
as well:

The Honduran argument as to the effect of the reservation to its 1986 Declaration on its
commitment under Article XXXI of the Pact ... cannot be accepted.®

Let us put to scrutiny the various arguments set forth by the Court to justify
its conclusion.
The first is a reference to the wording of the interpreted treaty provision:

Article XXXI nowhere envisages that the undertaking entered into by the parties to the Pact
might be amended by means of a unilateral declaration made subsequently under the Statute,
and the reference to Article 36, paragraph 2, of the Statute is insufficient in itself to have
that effect.*

After this, the Court turns its attention to the other provisions of the Pact:

The fact that the Pact defines with precision the obligations of the parties lends particular
significance to the absence of any indication of that kind. The commitment in Article XXXI
applies ratione materiae to the disputes enumerated in that text; it relates ratione personae
to the American States parties to the Pact; it remains valid ratione temporis for as long as
that instrument itself remains in force between those States.
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35. Moreover, some provisions of the Treaty restrict the scope of the parties’ commitment.
Article V specifies that procedures under the Pact “may not be applied to matters which, by
their nature, are within the domestic jurisdiction of the State”. Article VI provides that they
will likewise not apply

“to matters already settled by arrangement between the parties, or by arbitral award or by
decision of an international court, or which are governed by agreements or treaties in force
on the date of the conclusion of the present Treaty”.

Similarly, Article VII lays down specific rules relating to diplomatic protection.

Finally, Article LV of the Pact of Bogotd enables the parties to make reservations to that
instrument which “shall, with respect to the State that makes them, apply to all signatory
States on the basis of reciprocity”. In the absence of special procedural provisions those
reservations may, in accordance with the rules of general international law on the point as
codified by the 1969 Vienna Convention on the Law of Treaties, be made only at the time
of signature or ratification of the Pact or at the time of adhesion to that instrument.*’

The Court uses what it calls the “fravaux préparatoires’:

Further confirmation of the Court’s reading of Article XXXI is to be found in the travaux
préparatoires. In this case these must of course be resorted to only with caution, as not all
the stages of the drafting of the texts at the Bogotd Conference were the subject of detailed
records. The proceedings of the Conference were however published, in accordance with
Article 47 of the Regulations of the Conference, in Spanish, and certain recorded discussions
of Committee III of the Conference throw light particularly upon the contemporary conception
of the relationship between Article XXXI and declarations under Article 36 of the Statute.

The text which was to become Article XXXI was discussed at the meeting of Committee
III held on 27 April 1948. The representative of the United States reminded the meeting
that his country had previously, under Article 36, paragraph 2, of the Statute, made a
declaration of acceptance of compulsory jurisdiction that included reservations; he made
it clear that the United States intended to maintain those reservations in relation to the
Pact of Bogotd. The representative of Mexico replied that States which wished to maintain
such reservations in their relations with the other parties to the Pact would have to refor-
mulate them as reservations to the Pact, under Article LV. The representatives of Columbia
and Ecuador, members of the drafting group, confirmed that interpretation. The represen-
tative of Peru asked whether an additional Article should not be added to the draft in
order to specify that adhesion to the treaty would imply, as between the parties to it,
the automatic removal of any reservations to declarations of acceptance of compulsory
jurisdiction. The majority of Committee III considered, however, that such an Article was
not necessary and the representative of Peru went on to say, after the vote, that “we
should place on record what has been said here, to the effect that it is understood that
adhesion is unconditional and that reservations are automatically removed” (translation by the
Registry).

38. This solution was not contested in the plenary session, and Article XXXI was adopted
by the Conference without any amendments on that point.

As a consequence the United States, when signing the Pact, made a reservation to the
effect that:

“The acceptance by the United States of the jurisdiction of the International Court of Justice
as compulsory ipso facto and without special agreement, as provided in this Treaty, is limited
by any jurisdictional or other limitations contained in any Declaration deposited by the
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United States under Article 36, paragraph 4, of the Statute of the Court, and in force at the
time of the submission of any case.”

It is common ground between the Parties that if the Honduran interpretation of Article XXXI
of the Pact be correct, this reservation would not modify the legal situation created by that
Article, and therefore would not be necessary [...].*

After which the Court concludes by noting the practice of the treaty parties
since 1948:

They [the Parties to the Pact, that is] have not, at any time, linked together Article XXXI and
the declarations of acceptance of compulsory jurisdiction made under Article 36, paragraphs 2
and 4, of the Statute. Thus, no State, when adhering to or ratifying the Pact, has deposited with
the United Nations Secretary-General a declaration of acceptance of compulsory jurisdiction
under the conditions laid down by the Statute. Moreover, no State party to the Pact (other than
Honduras in 1986) saw any need, when renewing or amending its declaration of acceptance
of compulsory jurisdiction, to notify the text to the Secretary-General of the OAS, the
depository of the Pact, for transmission to the other parties.

Also, in November 1973 EI Salvador denounced the Pact of Bogotd and modified its
declaration of acceptance of compulsory jurisdiction with a view to restricting its scope. If
the new declaration would have been applicable as between the parties to the Pact, no such
denunciation would have been required to limit similarly the jurisdiction of the Court under
Article XXXI.%

The interesting thing about this line of reasoning is the way the Court uses
“travaux préparatoires”. The question arises: What means of interpretation
is the Court resorting to here? Two readings can be considered plausible.
Accordingtoafirstreading, the Courtresorts to the preparatory work of the Pact
of Bogota as a supplementary means of interpretation, in the sense of VCLT
article 32. According to a second reading, the Court resorts to the preparatory
work of the Pact of Bogot4, not as a means of interpretation in the sense of
the VCLT, but as a way of establishing an agreement of the kind described in
VCLT article 31 § 2(a) —the agreement then, naturally, not being a written but a
non-written one. Personally, I opt for the second of the two readings. Two sets
of circumstances prove me right. The first is the way the United States’ reser-
vation is used by the Court. That reservation is not part of the PREPARATORY
wORK of the Pact of Bogot4, in the sense of the Vienna Convention. Assuming
that the Court’s argument does not exceed the framework represented by
the rules of interpretation laid down in international law, the more likely
conclusion is that when the reservation is turned to, it is only a way of
confirming an agreement already indicated in the proceedings.

The second set of circumstances that show I am right is the order in
which the preparatory work of the Pact of Bogotd appears in the findings.
It cannot be doubted that the correct meaning of the interpreted provision is
determined already, by the use of conventional language. The means subse-
quently used — the other provisions of the Pact, “travaux préparatoires”,
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and the subsequent practice of the parties — serve only as confirmation.
There is nothing strange about this. According to international law, the
context may be used not only as a primary means of interpretation in the
sense of VCLT article 31. It can also be used as a supplementary means in
the sense of VCLT article 32.% If an applier interprets a treaty — whether
in order to determine a meaning, or to confirm a meaning already deter-
mined — and she has already made use of “the text” of said treaty, then
it is hardly a natural progression if, in a second step, she proceeds to use
travaux préparatoires, and then subsequent practice. A natural progression
would be one where the applier has instead used the context — more specif-
ically, the contextual elements set out in VCLT article 31 § 2. All things
considered, I arrive at the following conclusion: according to a view held
by the International Court of Justice, the expression “agreement” refers to
agreements irrespective of form.

3 THE MEANING OF SUBPARAGRAPH (B)

The second class of phenomena that shall be counted as part of the context,
according to VCLT article 31 § 2, in addition to “the text” of a treaty, is
the one described in subparagraph (b), namely “any instrument which was
made by one or more parties in connexion with the conclusion of the treaty
and accepted by the other parties as an instrument related to the treaty.”

[T]out instrument établi par une ou plusieurs parties a ’occasion de la conclusion du traité
et accepté par les autres parties en tant qu’instrument ayant rapport au traité.

Todo instrumento formulado por una o mds partes con motivo de la celebracion del tratado
y aceptado por las demds como instrumento referente al tratado.

Three conditions must be met for a phenomenon to fit this description: (1) the
phenomenon must be included in the extension of the expression “instrument’;
(2) it must be a question of an instrument “which was made by one or
more parties ... and accepted by the other parties as an instrument related
to the treaty”; and (3) the instrument must have been made “in connexion
with the conclusion of the treaty”. Let us examine each of these points one
by one. We shall take them in the order in which they have been listed.

In order for a phenomenon to fit the description in subparagraph (b),
it must be included in the extension of the expression “instrument” (Fr.
“instrument”; Sp. “instrumento”). According to the terminology used for
the Vienna Convention, INSTRUMENT, INSTRUMENT, INSTRUMENTO means
a legally relevant document of some sort.>! In contrast to the provisions
of subparagraph (a), where — as we observed in Section 2 — it does not
matter whether an agreement is written or non-written, the requirements



148 CHAPTER 5

of subparagraph (b) would accordingly be more exacting. In order for a
phenomenon to fit the description in subparagraph (b), it must bear the form
of a written document.

In order for an instrument to fit the description in subparagraph (b), it
must be a question of a document “which was made by one or more parties ...
and accepted by the other parties as an instrument related to the treaty” (Fr.
“établi par une ou plusieurs parties ... et accepté par les autres parties en tant
qu’instrument ayant rapportautraité”; Sp. “formulado poruna omds partes...
yaceptado por las demds como instrumento referente al tratado” ). According
tothe definition givenin VCLT article 2 § 1(g), PARTY means “a State which has
consented to be bound by the treaty and for which the treaty is in force™.5 What
determines whether a document shall be considered “made by one or more of
the parties...and accepted by the other parties” is the state-of-affairs prevailing
when a treaty is interpreted — and not that which prevailed when the document
was drawnup.>® Apparently, in order for adocument to be considered part of the
context, according to subparagraph (b), each and every one of those states that
are bound by the treaty at the time of interpretation shall either themselves be
authors of the instrument, or they shall subsequently have accepted it as being
“an instrument related to the treaty”.>* If a party has accepted an instrument to
be “aninstrumentrelated to” atreaty, clearly he has accepted that the instrument
and the treaty, even if they are not parts of a single treaty text, nevertheless
are exceptionally closely connected. Such an acceptance — and this is the
view generally held — can be either express or implicit.>> Clearly, to establish
whether the connection between a treaty and an instrument has been accepted
or not, a separate process of interpretation might be needed on occasion.

In order for an instrument to fit the description in subparagraph (b), the
instrument must have been made “in connexion with the conclusion of the
treaty” (Fr. “a l’occasion de la conclusion du traité”; Sp. “con motivo de
la celebracion del tratado”). This requirement, in contrast to the other two
given above, causes certain problems. In the language of international law,
CoNcLUSION (Fr. CONCLUSION; Sp. CELEBRACION) remains an ambiguous
term;>® the same applies, even if we were to restrict ourselves to the termi-
nology used for the Vienna Convention.”” CONCLUSION, in one sense of
the word, can be used as equivalent to the point in time when a treaty is
established as definite.”® In another sense it can be used to stand for the
time interval from when negotiations on a treaty are started to when a treaty
finally enters into force.” Further complexity is added by the fact that the
entry into force of a treaty is in turn not a unanimous concept. THE ENTRY
INTO FORCE OF A TREATY, in one sense of the term, stands for the entry into
force of a treaty as such. In another sense, it stands for the entry into force
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of the treaty for a state.®* All in all, this provides us with the following

interpretation alternatives:

(1) The “conclusion of the treaty” means the point in time when the inter-
preted treaty was established as definite.

(2) The “conclusion of the treaty” means the time interval from when
negotiations on the interpreted treaty started to when the treaty entered
into force for the very first time.

(3) The “conclusion of the treaty” means the time interval from when
negotiations on the interpreted treaty started to when the treaty entered
into force for its parties.

Interpretation alternative (3) — let it be clear — is in turn open for two
different interpretations. According to the one alternative, an instrument
made “in connexion with the conclusion of a treaty” is something mutually
shared by all parties to the treaty: an instrument will, for all parties, fit
the description in subparagraph (b), as long as it was made in connection
with the entry into force of the interpreted treaty for the state that last
became a party. According to the other alternative, whether an instrument
is made “in connexion with the conclusion of a treaty” is a relative matter:
an instrument may, for different parties, both fit and not fit the description
of subparagraph (b), depending on whether the instrument was made or not
made in connection with the entry into force of the interpreted treaty for
the respective parties. The latter of these two alternatives is clearly absurd,
and hence may be immediately dismissed. For it was indeed one of the
most clearly expressed purposes of the interpretation regime created by the
Vienna Convention to reach an agreement on a set of generally applicable
rules.®! Accordingly, interpretation alternative (3), as hitherto stated, could
then be given a more precise definition:

(3) The “conclusion of the treaty” means the time interval from when
negotiations on the interpreted treaty started to when the treaty entered
into force for the state that last became a party.

The decisive question, then, is whether the meaning of subparagraph (b)
is that represented by alternative (1), (2) or (3). In support of interpretation
alternative (3) we may cite the object and purpose of the interpreted treaty.
Generally held to be among the phenomena typically falling within the
provisions of article 31 § 2(b),%> are the reservations and interpretative
declarations made to a treaty.®® If we take this view to be correct, but
still opt for interpretation alternative (1) or (2), the application of VCLT
article 31 § 2(b) will have clearly discriminatory effects. Two states may
have expressed their consent to be bound by a treaty — the one prior to the
“conclusion of the treaty”, the other after — and both would be parties to the
treaty, the one not more so than the other. However, assuming both states



150 CHAPTER 5

to have formulated, concomitantly with their consent, either reservations
to the treaty or interpretative declarations, only the one state’s reservation
or declaration will come under the provisions of VCLT article 31 § 2(b).
This can hardly be what the parties to the Vienna Convention intended.
Given that the provisions of article 31 § 2(b) shall be understood so that by
applying the article a result is not achieved, which is not among the objects
and purposes of the treaty, the “conclusion of the treaty” would then have
to be synonymous with the time interval from when negotiations on the
interpreted treaty started to when the treaty entered into force for the state
that last became a party.**

On the other hand, the object and purpose of the interpreted treaty can also
be seen to support interpretation alternative (1). As we observed earlier, in
article 31 § 2(a), the “conclusion of the treaty” means the point in time when
the treaty was established as definite.® If, in article 31 § 2(b), the “conclusion
of the treaty” would be interpreted along the lines of interpretation alternative
(2) or (3), then the undoubted effect would be that the “conclusion of the
treaty” in subparagraph (a) referred to one thing, while in subparagraph
(b) it referred to quite another. This can hardly be what the parties to the
Vienna Convention intended. It is true that in the terminology of the Vienna
Convention, the word CONCLUSION is not an unambiguous one — the word
is not consistently used throughout the Convention. However, in none of
the 27 instances where the word CONCLUSION is used can it be said to bear
an inconsistent meaning within a single article.®® That the word would bear
an inconsistent meaning within a single paragraph appears even less likely.
For further confirmation of this view, I would like to draw the reader’s
attention to the pragmatic relationship that holds between paragraphs 2 and
3 of VCLT article 31. In article 31 § 3(a) and (b) mention is made of “any
subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions”, and “any subsequent practice in
the application of the treaty which establishes the agreement of the parties
regarding its interpretation”.®’ Clearly, in both cases “subsequent” refers
back to the expression used for article 31 § 2: “the conclusion of the treaty”.%
If indeed it is our position that in subparagraph (a), the “conclusion of the
treaty” refers to one thing, while in subparagraph (b) the expression refers to
quite another, then this fine picture would be seriously flawed. It strikes me
as reasonable that the parties to the Vienna Convention under such premises
would have indicated, in some way or another, which one “conclusion”
“subsequent” refers to — that of subparagraph (a) or that of subparagraph
(b). This has not been done. Given that the text of article 31 § 2(b) shall
be understood so that by applying the article a result is not achieved, which
is not among the objects and purposes of the treaty, the “conclusion of the
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treaty” would then have to be synonymous with the point in time when the
interpreted treaty was established as definite.%’

Based on this survey, what should be our conclusions? It seems we can
immediately dismiss interpretation alternative (2). As noted, interpretation
alternatives (1), (2) and (3) are all in harmony with the text of VCLT article
31 § 2(b) interpreted “in accordance with the ordinary meaning to be given
to the terms of the treaty”. But only interpretation alternatives (1) and (3)
can be considered to agree with that text, considering also the context and
the object and purpose of the interpreted treaty. The more difficult task
is to exclude, in the same manner, any one of interpretation alternatives
(1) and (3). To my knowledge, no support for either alternative can be
drawn from the preparatory work of the Convention. Nor does it appear
that the expression at issue has yet been seriously brought into focus by
international courts and tribunals. My conclusion is that at this moment, the
prevailing legal state-of-affairs cannot be convincingly determined. There
are reasons for adopting interpretation alternative (1), but there are also
reasons for adopting interpretation alternative (3); and, to my mind, none
of these reasons so obviously outweigh the others that only one of the
alternatives can possibly be considered correct.

4 THE “AGREEMENT” AND THE “INSTRUMENT” PUT TO USE

What communicative standard or standards shall the parties to a treaty be
assumed to have followed, when an applier interprets the treaty using the
two classes of phenomena described in VCLT article 31 § 2(a) and (b)?
With regard to using the context, there is reason to repeat part of what we
have already noted. In Chapter 4, we observed that in the legal literature, the
act of interpretation using context is often termed as SYSTEMATIC INTERPRE-
TATION.” When an applier uses the context — this is the assumption — the
interpreted treaty provision and the context together form a larger whole, a
system. I also noted that the system assumed in the legal literature is not a
uniform concept.”! The term SYSTEMATIC INTERPRETATION is used to refer
to not one type of system but two, depending on whether authors envision
the interpreted treaty provision and its context authors as the body of text
constituted by the text and its context, or the set of norms expressed. In the
former case, SYSTEMATIC INTERPRETATION is based on the existence of a
system of a linguistic character; in the latter case it is based on the existence
of a system in the logical sense. On the basis of these observations, I then
put into words the five communicative standards assumed by an applier
when he interprets a provision using “the text” of the treaty interpreted;
these standards have been designated by the letters A to E. They are of
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two types. Standards A, C, and D govern the linguistic relationship that
shall be assumed to hold between the expressions used for an interpreted
treaty provision and the expressions forming the context. Standards B and
E govern the logical relationship that shall be assumed to hold between the
norm content of an interpreted treaty provision and the norms forming the
context.

Now, the decisive question is whether these same communicative
standards shall be applied when, instead of using “the text” of a treaty, the
applier uses the two contextual elements set out in VCLT article 31 § 2(a)
and (b). For me, the answer is clearly in the negative. When an applier
interprets a treaty using the contextual elements described in article 31 §
2(a) and (b), this is on the assumption that the interpreted treaty provision
and the context form a system only in the logical sense. Several reasons
can be adduced to support this conclusion. First, very high expectations are
placed on a treaty provision when it is considered as part of a linguistic
system, compared to when it is considered as part of a system in the logical
sense. The provision is expected to be drawn up in such a way that the
usage of those words and phrases included in the provision, viewed in the
light of the words and phrases included in the context, can be considered
consistent; the provision is expected to be drawn up in such a way that
nowhere in the context does it give rise to a pleonasm; and the provision
is expected to be drawn up in such a way that those words and phrases
included in the provision do not take on a meaning equal to the meaning of
words and phrases included in other parts of the context, insofar as these
words and phrases can be considered to be parts of the same lexical field.”
If a treaty is to be considered part of two systems, of which one is linguistic
and the other logical, then it seems only reasonable that the extension of the
former be limited to include only part of that of the latter. An inherent line
of limitation would then seem to be formed by the text of the interpreted
treaty.”® Even if we admit that, for interpretation purposes, there is an excep-
tionally close connection between the text of a treaty and the contextual
elements described in VCLT article 31 § 2(a) and (b), common sense tells us
that they should still be seen as separate linguistic units. Second, article 31 §
2(a) defines as part of the context “any agreement relating to the treaty which
was made between all the parties in connexion with the conclusion of the
treaty”. “Agreement” — as we earlier observed — refers to any legally binding
agreement to be applied within the framework of international law, whether
it is written or not.”* If a communicative standard governs the relationship
between an interpreted treaty provision and an agreement relating to the
treaty, whatever form it assumes, then obviously this relationship cannot
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be the one that holds between the various expressions used for those two
accords.

Among the five communicative standards I have found to be applicable,
when an applier interprets a treaty provision using “the text” of said treaty,
only standards B and E govern the logical relationship that shall be assumed
to hold between the norm content of an interpreted treaty provision and the
norms forming the context. These standards have been stated earlier along
the following lines:

Standard B
If a state produces an utterance taking the form of a treaty provision, then the provision
should be drawn up so that it does not logically contradict the context.

Standard E
If a state produces an utterance taking the form of a treaty provision, then the provision
should be drawn up so that in the context there will be no instance of a logical tautology.”

Of course, we should not take for granted that both standards B and E are
applicable for an interpretation of a treaty using the contextual elements
set out in VCLT article 31 § 2(a) and (b), simply because they are both
applicable for an interpretation using “the text”. That standard B is appli-
cable is plain enough. One of the most basic requirements placed on a
logical system is that it be free of logical contradictions. However, strong
reasons demonstrate that standard E, too, shall apply. According to several
commentators, we shall count as an “agreement relating to the treaty which
was made between all the parties in connexion with the conclusion of the
treaty”, among other things, certain legally binding agreements of interpre-
tation.” When such an agreement is used for the interpretation of a treaty,
and this is done based on the communicative assumption that the treaty
and the agreement do not logically contradict one another, the interpretation
arrived at is an AUTHENTIC INTERPRETATION (Fr. INTERPRETATION AUTHEN-
TIQUE).”” An authentic interpretation does not compete on equal terms with
an interpretation arrived at through an application of the rules laid down in
the Vienna Convention (or the identically similar rules of customary inter-
national law); the authentic interpretation always takes precedence. After
all, the rules laid down in the Vienna Convention remain jus dispositivum —
they apply only on the condition, and to the extent, that the parties to a treaty
have not come to agree between themselves on something else.”® Accepting
the suggestion that a legally binding interpretation agreement can be used
according to the provisions of VCLT article 31 § 2(a), then, as a result, this
must be on the basis of some other communicative standard than B.
Further confirmation for this view is provided, if we consider the obvious
relationship that holds (at least on paper) between the contextual element
described in VCLT article 31 § 2(a) and that described in article 31 § 3(a).
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Article 31 § 3(a) speaks of “any subsequent agreement between the parties
regarding the interpretation of the treaty or the application of its provisions”.
As it appears, the phrase “any agreement relating to the treaty” used for §
2(a) is a shortened form of “any ... agreement between the parties regarding
the interpretation of the treaty or the application of its provisions” used for §
3(a).” Two communicative standards are assumed when an applier interprets
a treaty using a “subsequent agreement” according to § 3(a): standard B and
standard E.3° Arguably, given the obvious relationship that holds between
the contextual element described in § 2(a) and that described in article §
3(a), those two standards should also be assumed when the applier interprets
a treaty using an “agreement relating to the treaty” according to § 2(a). All
things considered, the conclusion I draw is the following: when an applier
interprets a treaty using the contextual elements described in VCLT article
31 § 2(a) and (b), it is on the basis of not only standard B but also standard E.

5 CONCLUSIONS

According to VCLT article 31 § 1, a treaty shall be interpreted in good faith
“in agreement with the ordinary meaning given to the terms of the treaty
in their context and in the light of its object and purpose”. For a means of
interpretation, the context comprises an exceptionally wide range of data.
Therefore, to facilitate presentation, I have chosen to divide the concept into
three parts, each part made the subject of a separate chapter of this work.
The purpose of this current chapter is to describe what it means to interpret
a treaty using the contextual elements set out in VCLT article 31 § 2(a)
and (b). Based on the observations made in this chapter, the following four
rules of interpretation can be established:

Rule no. 7

§ 1. If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results, and
that in connection with the conclusion of said treaty, the parties made
an agreement, which relates to the treaty, and — in light of the provision
interpreted — in one of two possible ordinary meanings can be considered to
involve a logical contradiction, while in the other it cannot, then the latter
meaning shall be adopted.

§ 2. For the purpose of this rule, AGREEMENT means any agreement
governed by international law, whether written or not.

§ 3. For the purpose of this rule, the CONCLUSION of a treaty means the
point in time when the treaty was established as definite.
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§ 4. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.

§ 5. For the purpose of this rule, saying that an agreement RELATES TO a
treaty is tantamount to saying that in the view of the parties, the agreement
and the treaty are exceptionally closely connected.

Rule no. 8

§ 1. If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results, and
that in connection with the conclusion of said treaty, the parties made
an agreement, which relates to the treaty, and — in light of the provision
interpreted — in one of two possible ordinary meanings can be considered to
involve a logical tautology, while the other cannot, then the latter meaning
shall be adopted.

§ 2. For the purpose of this rule, AGREEMENT means any agreement
governed by international law, whether written or not.

§ 3. For the purpose of this rule, the CONCLUSION of a treaty means the
point in time when the treaty was established as definite.

§ 4. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.

§ 5. For the purpose of this rule, saying that an agreement RELATES TO a
treaty is tantamount to saying that in the view of the parties, the agreement
and the treaty are exceptionally closely connected.

Rule no. 9

§ 1. If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results, and
that in connection with the conclusion of said treaty, one or more parties
made an instrument, which was later accepted by the other parties as related
to the treaty, and — viewed in the light of the provision interpreted — in
one of two possible ordinary meanings can be considered to involve a
logical contradiction, while the other cannot, then the latter meaning shall
be adopted.

§ 2. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.

Rule no. 10

§ 1. If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results, and
that in connection with the conclusion of said treaty, one or more parties
made an instrument, which was later accepted by the other parties as related
to the treaty, and — viewed in the light of the provision interpreted — in one
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of two possible ordinary meanings can be considered to involve a logical
tautology, while the other cannot, then the latter meaning shall be adopted.
§ 2. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.
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10. See VCLT article 2 § 1(e).

11. Other obvious examples include articles 6, 46, 52, 59, and the heading of VCLT Part II
and of Section 1.

12. See Reuter, 1987, pp. 404—405; Sinclair, 1984, pp. 129-130; Jiménez de Aréchaga,
p- 45; Yasseen, pp. 37-38; E. Lauterpacht, p. 444; Haraszti, p. 89; Rest, p. 146, n. 1;
Jennings, p. 549; Bernhardt, 1967, p. 498. See also Australia, at the first session of
the Vienna Conference, 31st meeting of the Committee of the Whole, Official Records,
p. 169, § 59; and Yasseen, speaking as Chairman of the Drafting Committee, at the
same session, 74th meeting of the Committee of the Whole, ibid., p. 442, § 31.

13. See Aust, p. 787.

14. See Villiger, p. 344; Yasseen, p. 37; E. Lauterpacht, p. 444; Haraszti, p. 146, n. 181,
cf. pp. 145-147; Elias, 1974, p. 75; Favre, 1974, p. 253; Miiller, p. 13, cf. pp. 104-105;
Schwarzenberger, 1969, p. 220; Degan, 1968, p. 17. See also The Federal Republic
of Germany, at the Vienna Conference, Second session, 13th plenary meeting, Official
Records, p. 57, § 64; Romania, at the Vienna Conference, First session, 31st meeting
of the Committee of the Whole, ibid., p. 169, §§ 55-57; and Draft Articles With
Commentaries (1966), ILC Yrbk, 1966, Vol. 2, p. 221, § 14.

15. Note that nothing in international law says that an agreement drawn up by two states
must assume a certain form — from a legal point of view, written agreements are no
more binding than non-written ones.

16. In addition to the authorities cited in the text, see Bernhardt, 1999, p. 14; Jiménez de
Aréchaga, p. 44; Haraszti, p. 89; Rest, pp. 145-146; Jennings, p. 549.

17. Elias, 1974, pp. 74-75. (My italics.)
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Sinclair, 1984, p. 129 (My italics; footnote omitted.)

In addition to the authorities cited in the text, see Villiger, p. 344; Favre, 1974, p. 253.
Yasseen, p. 37.

Miiller, pp. 131-132. (Footnote omitted.)

See Ch. 6, Section 1 of this work.

Draft Articles With Commentaries (1966), ILC Yrbk, 1966, Vol. 2, p. 249, § 3. (Footnote
omitted.)

Ibid., pp. 232-233, § 4.

See Ch. 4 of this work.

Cf. the Federal Republic of Germany, at the Vienna Conference, Second session, 13th
plenary meeting, Official Records, p. 57, § 64.

See Ch. 6, Section 1, of this work.

Cf. interpretation rule no. 15. (See Ch. 7 of this work.)

When two states disagree about the meaning of a treaty, and the one claims that
when the treaty was concluded the two parties had already orally agreed to a specific
interpretation of the treaty, then normally the other state has no interest in confirming
this claim.

Cf. The Federal Republic of Germany, at the Vienna Conference Second session, 13th
plenary meeting, Official Records, p. 57, § 64.

See further Ch. 10 of this work.

Cf. interpretation rule no. 15 (See Ch.7 of this work.)

See Section 2 of this chapter.

Cf. Oppenheim’s International Law: “The phrase ‘in connection [sic!] with the
conclusion of the treaty’ is not the same as ‘at the time of the conclusion of the
treaty’: but, on the other hand, too long a lapse of time between the treaty and the
additional agreement might prevent it from being regarded as made in connection with
‘the conclusion of the treaty” (p. 1274) .Cf. also Yasseen: “L’accord ou I’instrument
doit étre établi a ’occasion de la conclusion du traité. Il y a ici une certaine notion de
contemporanéité, I’un ou I’autre peut étre concomitant a cette conclusion, mais il peut
la précéder ou la suivre sans s’en éloigner trop” (p. 38).

Possibly, see also Yaung Chi Oo Trading, ILR, Vol. 127, p. 83, § 74.

In the Matter of Tariffs Applied by Canada to Certain US-origin Agricultural Products
(CDA-95-2008-01), Award of 2 December 1996, ILR, Vol. 110, pp. 543ff.

ILR, Vol. 110, p. 590, §§ 172-173.

Ibid., pp. 590-591, §§ 173-177. (Footnote omitted.)

The text cited is that provided by the Panel. (See ibid., p. 110, p. 562, § 60. Footnote
omitted.)

Ibid., p. 591, § 179.

Case Concerning Border and Transborder Armed Actions (Nicaragua v. Honduras),
Judgment of 20 December 1988, ILR, Vol. 84, pp. 219ff.

See Ch. 4, Section 4, of this work.

The text cited is that provided by the Court. (See ILR, Vol. 84, p. 233, § 20.)

See pp. 117-120 of this work.

Tbid., p. 243, § 41.

Ibid., p. 239, § 34.

Ibid., pp. 239-240, §§ 34-35.

Tbid., pp. 240-241, §§ 37-38.

Ibid., p. 242, § 40.
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CHAPTER 5

See Ch. 8, Section 6, of this work.

Cf. e.g. articles 2 § 1(a), 13, 16, 67, 68 and 77 § 1.

VCLT article 2 § 1(g).

Note that in order for a document to be counted as part of the context, in the sense of
VCLT article 31 § 2(b), it must have been made in connection with the conclusion of
the interpreted treaty. According to the terminology used for the Vienna Convention,
no state can be a party to a treaty before it enters into force.

Judging by the opinions expressed in the literature, the fact that a document is accepted
“as an instrument related to the treaty” seems to also imply that the content of the
document is to some degree accepted. See Villiger, p. 344; McRae, pp. 169-170; Elias,
1974, p. 75; Bernhardt, 1967, p. 498. See also Jiménez de Aréchaga, at the ILC’s 18th
session, 870:e meeting, ILC Yrbk, 1966, Vol. 1, Part 2, pp. 190-191, § 73; Castrén,
on the same occasion, ibid., p. 189, § 54); Rosenne, at the ILC’s 16th session, 769:e
meeting, ILC Yrbk, 1964, Vol. 1, p. 313, § 54.

See Villiger, p. 344; McRae, pp. 189-170. See also Waldock, Sixth Report on the
Law of Treaties, ILC Yrbk, 1966, Vol. 2, p. 98, § 16; and possibly also Pulau Ligitan
and Pulau Sipadan, § 48. This view is further supported by the fact that, according
to most experts, we shall include among the various phenomena typically coming
within the scope of subparagraph (b) instruments of ratification, insofar as they contain
reservations or interpretative declarations (Fr. déclarations interprétatives). (See e.g.
Villiger, p. 344; Voicu, p. 189, Waldock, Fourth Report on the Law of Treaties, ILC
Yrbk, 1965, Vol. 2, p. 49, § 2; El-Erian, at the ILC’s Seventeenth session, 797:e meeting,
ILC Yrbk, 1965, Vol. 1, p. 153, § 60; Barto§ at the ILC’s sixteenth session, 769:e
meeting, ILC Yrbk, 1964, Vol. 1, p. 313, § 50; Ago, speaking as Chairman, on the same
occasion, ibid., p. 313, § 51.) As is well known, the acceptance of a reservation does
not need to be explicit. (See VCLT article 20 § 5.)

See Vierdag, 1988, pp. 76-82.

See ibid., pp. 82ff.

This is the sense seemingly assumed for the word coNCLUSION, CONCLUSION, and
CELEBRACION in VCLT articles 2 § 1(a), 3, 4, 31 § 2(a), 32, 40 § 2 and 49.

This is the sense seemingly assumed for the word CONCLUSION, CONCLUSION, and
CELEBRACION in VCLT articles 6, 7 § 2(a), 46, 52 and 59, as well as in the headings of
VCLT Part II and Section 1.

See VCLT article 24.

See e.g. Draft Articles With Commentaries (1966): “Most cases submitted to interna-
tional adjudication involve the interpretation of treaties, and the jurisprudence of inter-
national tribunals is rich in reference to principles and maxims of interpretation — Any
attempt to codify the conditions of the application of those principles of interpretation
whose appropriateness in any given case depends on the particular context and on a
subjective appreciation of varying circumstances would clearly be inadvisable. Accord-
ingly the Commission confines itself to trying to isolate and codify the comparatively
few general principles which appear to constitute general rules for the interpretation of
treaties.” (ILC Yrbk, 1966, Vol. 2, pp. 218-219, § 5.)

See p. 148, n. 55 of this work.

By an INTERPRETATIVE DECLARATION we shall understand a unilateral statement made
by a state, at the conclusion of a treaty, with the purpose of clarifying its position
vis-a-vis the meaning of some part of the treaty, in contrast to a reservation, which is
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made with the purpose of excluding or modifying the legal effects of the treaty. (Cf.

Horn, pp. 236-237; Voicu, pp. 182-189.)

Cf. interpretation rule no. 15. (See Ch. 7 of this work.)

See Section 2 of this chapter.

One article that more than once mentions the CONCLUSION of a treaty is article 41:

1. “Two or more of the parties to a multilateral treaty may conclude an agreement to
modify the treaty as between themselves alone if...

2. Unless in a case falling under paragraph 1 (a) the treaty otherwise provides, the
parties in question shall notify the other parties of their intention to conclude the
agreement and of the modification to the treaty for which it provides.”

According to Vierdag, in this article the word CONCLUDE is used inconsistently. In
paragraph 1, the word refers to the time interval from when negotiations on the agreement
started to when the agreement entered into force; in paragraph 2, it refers to the point in
time when the agreement is established as definite. (See Vierdag, 1988, p. 86.) I am not
convinced. I can accept the interpretation that in paragraph 2 the word CONCLUDE refers to
the point in time when the agreement is established as definite. However, I think there are
persuasive arguments against accepting the interpretation suggested by Vierdag as regards
paragraph 1. According to the reading I would like to suggest, the expression “conclude the
agreement” used for paragraph 2 refers back to the expression “conclude an agreement”
used for paragraph 1. If such is the case, in paragraph 1, too, the word CONCLUDE must refer
to the point in time when the agreement is established as definite.

My italics.

See Ch. 6, Sections 1 and 2, of this work.

Cf. interpretation rule no. 15. (See Ch. 7 of this work.)

See Ch. 4, Section 2, of this work.

Loc. cit.

See above, in Ch. 4, of this work.

Symptomatic of this is the fact that a number of authors speak of CONTEXT IN THE

STRICT SENSE and CONTEXT IN THE BROAD SENSE, where CONTEXT IN THE STRICT SENSE

refers to “the text” of the interpreted treaty, and CONTEXT IN THE BROAD SENSE refers

to the two contextual elements described in VCLT article 31 § 2(a) and (b). (See e.g.

Kock, p. 90; Haraszti, p. 88.)

See Section 1 of this chapter.

See p. 107 and p. 110 of this work, respectively.

See e.g. Villiger, p. 344; Yasseen, p. 37; Schwarzenberger, 1969, p. 220; Voicu,

p- 103. See also Australia, at the Vienna Conference First session, 31st meeting of the

Committee of the Whole, Official Records, p. 169, § 59; and Romania, on the same

occasion, ibid., p. 169, § 55.

On authentic interpretation in general, see e.g. Oppenheim’s International Law,

pp- 1268-1269; Skubiszewski, 1983, pp. 898-902; Karl, 1983, pp. 40-45, 204-211;

Haraszti, pp. 43-51; Voicu, pp. 73-110, 137-217; Bernhardt, 1963, pp. 44—46.

See Ch. 1, Section 1, of this work.

A more detailed description of the contextual element set out in article 31 § 3(a) is

provided in Ch. 6, Section 1, of this work.

See Ch. 6, Section 6 of this work.
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CHAPTER 6

USING THE CONTEXT: THE ELEMENTS SET OUT IN VCLT
ARTICLE 31 § 3

The purpose of this chapter is to describe what it means to interpret a treaty,
using the contextual elements set down in article 31 § 3. Article 31 § 3
provides as follows:

[When appliers use the context according to the provisions of VCLT article 31 § 1, they

shall take] into account together with the context [described in § 2]:

(a) any subsequent agreement between the parties regarding the interpretation of the treaty
or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the agreement
of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.

Earlier, we established the following shorthand description of how the
context is to be used:

If it can be shown that the interpretation of a treaty provision in accordance with interpretation
rule no. 1 leads to conflicting results, and that between the provision and the context there
is a relationship governed by the communicative standard S, then the provision shall be
understood as if the relationship conformed to this standard.’

Two questions remain to be answered, in order for the task set for this

chapter to be considered completed:

(1) What is meant by “any subsequent agreement between the parties
regarding the interpretation of the treaty or the application of its provi-
sions”; “any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation”;
and “any relevant rules of international law applicable in the relations
between the parties”?

(2) What communicative standard or standards shall the parties to a treaty be
assumed to have followed, when an applier interprets the treaty making
use of said “agreement[s]”, “practice[s]” and “rules of international
law”?

I shall now give what I consider to be the correct answers to these questions.

In Sections 1-5, I shall begin by answering question (1). In Section 6, I shall

then proceed to answering question (2).
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1 SUBPARAGRAPH (A)

According to Vienna Convention article 31 § 3, three different classes of
phenomena shall be seen to come within the scope of this paragraph. One
such class is the one described in subparagraph (a), namely “any subsequent
agreement between the parties regarding the interpretation of the treaty or
the application of its provisions”.

[T]out accord ultérieur intervenu entre les parties au sujet de ’interprétation du traité ou de
I’application de ses dispositions ...

Todo acuerdo ulterior entre las partes acerca de la interpretacion del tratado o de la aplicacién
de sus disposiciones ...

Four conditions must be met in order for a phenomenon to fit this description:
(1) the phenomenon must be included in the extension of the expression
“agreement”; (2) the agreement must be one made “between the parties”;
(3) the agreement must be “subsequent”; and (4) it must be “regarding
the interpretation of the treaty or the application of its provisions”. Let us
examine each of these points one by one.

In order for a phenomenon to fit the description in subparagraph (a), it
must fall within the extension of the expression “agreement” (Fr. “accord”;
Sp. “acuerdo”). In subparagraph (a), AGREEMENT means an agreement in
the legal-technical sense; that is to say, an act performed with the purpose
of establishing a legal relationship.> Many international transactions occur
without the parties involved having an intention to commit themselves other
than politically or morally. Such agreements — denoted in the literature
as gentlemen’s agreements, non-binding agreements, agreements de facto,
non-legal agreements, and so on® — are not included in the extension of
the expression “agreement”. In order for an international transaction to be
categorised as an agreement in the sense of subparagraph (a), the states
involved must have had the intention to create law — the intention must have
been to conclude a legally binding agreement governed by international law.
On the other hand, there seems to be no requirement with regard to the form
of the agreement. It is a generally held view among legal authorities that
the expression “agreement” refers to any international agreement, whether
written or not.*

In order for an agreement to fit the description in subparagraph (a),
it must be one made “between the parties” (Fr. “entre les parties”; Sp.
“entre las partes”). PARTY, according to the definition given in VCLT
article 2 § 1(g), means “a State which has consented to be bound by the
treaty and for which the treaty is in force”. By “the parties” all parties are
meant.’ In the legal regime established by articles 31-33 of the Vienna
Convention, a recurring theme is that normally, a phenomenon cannot be
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included in the context for the interpretation of a treaty, if all parties have not
accepted it. Whether or not a state shall be considered a party in the sense
of subparagraph (a) is determined based on the state-of-affairs that prevails
when a treaty is interpreted, not on the state-of-affairs that once prevailed
when the agreement was made.® Apparently, in order for an agreement to
fit the description set forth in article 31 § 3(a), each and every one of those
states bound by the treaty at the time of interpretation, must be bound by
the agreement.

In order for an agreement to fit the description in subparagraph (a),
it must be “subsequent” (Fr. “ultérieur”; Sp. “ulterior”). The expression
“subsequent” refers back to the content of article 31 § 2: both subparagraph
(a) and subparagraph (b) use the expression “the conclusion of the treaty”.’
“[T]The conclusion of the treaty”, in the sense of article 31 § 2(a), means the
point in time when the interpreted treaty was established as definite.® The
meaning of the identical expression used for article 31 § 2(b) is (as yet)
not entirely clear. Arguably, it refers either to the point in time when the
interpreted treaty was established as definite, or to the time interval from
when negotiations on the interpreted treaty started to when the treaty finally
entered into force for the state that last became a party.® Given that the provi-
sions of article 31 § 3(a) shall be understood so that the content of article 31
§ 2 is not pragmatically contradicted, we arrive at the following conclusion:
a “subsequent agreement” means an agreement made either after the point
in time when the interpreted treaty was established as definite, or after the
point when the treaty finally entered into force for the state that last became
a party. Of these two alternatives, the latter must at once be dismissed;
it is simply unreasonable. Assuming that a “subsequent agreement” is one
concluded after the point when the interpreted treaty finally entered into
force for the state that last became a party, then for many agreements the
quality of being subsequent would be temporary indeed. An agreement
concluded between two states, both of which have been parties to the inter-
preted treaty since it first entered into force, would only be subsequent as
long as no other state expresses its consent to be bound — and this regardless
of whether the new party also becomes a party to the agreement — since the
agreement is no longer subsequent for all parties. A state-of-affairs such as
this cannot possibly be what the parties to the Vienna Convention wished
to achieve. Consequently, a “subsequent” agreement shall be understood as
one whose earliest existence cannot be traced further back than to the point
in time when the interpreted treaty was established as definite.

Another question is at what point, at the very earliest, an agreement can
be said to exist, in the sense of subparagraph (a). Obviously, if it is a
requirement that in each particular case it must be established whether an
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agreement is “subsequent” or not, then it is not sufficient if the conclusion
of the treaty can be determined, but not that of the agreement. In order for an
agreement to be considered “subsequent”, to my mind, the contents of said
agreement must have been accepted at a point later than that which marks
the interpreted treaty’s conclusion. If a “subsequent agreement” means a
transaction, which occurs after the point in time which marks the conclusion
of the interpreted treaty, and the conclusion of the treaty is determined
to be the point when the treaty was established as definite, then arguably
the existence of the agreement must be tied to that same point. Further
support for this understanding can be found in the provisions of Vienna
Convention article 30. Article 30 brings into focus the situation where two
treaties are found to be in conflict, and the one treaty is “earlier” while the
other is “later”; in the heading of article 30 it is spoken of as “successive
treaties relating to the same subject-matter”. In the legal literature, different
opinions have been expressed as to the implications of a treaty being termed
as “earlier” or “later” than another. According to some authors, the decisive
criterion is the point in time when a treaty was established as definite.'
According to others, the determining factor is the point in time when a
treaty entered into force.!! Differences aside, no one author seems to have
doubts that the criterion applied to the one treaty shall also be applied to the
other. Two treaties (A and B) are “successive” with regard to each other,
either because A was authenticated at a point later than B, or because A
entered into force at a point later than B. Similarly, it seems a reasonable
assumption that an agreement can be considered “subsequent” to a treaty, in
the sense of VCLT article 31 § 3(a), either because it was authenticated at
a point later than the authentication of the treaty, or because the agreement
entered into force for the parties at a point later than the entry into force of
the treaty.

In order for an agreement to fit the description in subparagraph (a), it
must be “regarding the interpretation of the treaty or the application of its
provisions” (Fr. “au sujet de Uinterpré tation du traité ou de I’application
de ses dispositions”; Sp. “acerca de la interpretacion del tratado o de
la aplicacion de sus disposiciones”). Of course, an agreement “regarding”
the interpretation of a treaty or the application of its provisions means an
agreement, the purpose of which is to clarify the meaning of a treaty or
to serve in some other manner as a guide for application."> An agreement
cannot be said to be REGARDING the interpretation of a treaty or the appli-
cation of its provisions, in the sense of subparagraph (a), merely because it
includes a passage that could be of use for the interpretation or the appli-
cation of the treaty. Less clear is the meaning of the expression “application”.
In article 31 § 3(b), the APPLICATION of a treaty refers to any action taken
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by an applier on the basis of the interpreted treaty.'? It seems a reasonable
assumption that in subparagraph (a), the word APPLICATION should be given
this meaning too. Consequently, an agreement regarding the “application”
of a treaty does not necessarily need to amount to a set of rules for the
APPLICATION of the treaty in the legal-technical sense of the word. It can
also be equivalent to an instruction concerning the use of the treaty in the
more general sense. A typical example is when arrangements are made for
the implementation of the treaty. Even if we concur in the opinion of some
authors,' that it is not completely practicable to distinguish between the
interpretation and the application of a rule of law, it is nevertheless clear
that in the particular context examined, the concepts only partially overlap
with each other. It might be that an agreement regarding the “interpretation
of the treaty” also has regard to “the application of its provisions”, and
vice versa. However, it need not necessarily be the case. It seems as if the
parties to the Vienna Convention have anticipated the possibility that an
agreement, even if it has not been made to clarify the meaning of a treaty,
can nevertheless be of use when the treaty is interpreted.

2 SUBPARAGRAPH (B): INTRODUCTION

The second class of phenomena that shall be counted as part of the context,
according to VCLT article 31 § 3, is the one described in subparagraph
(b), namely “any subsequent practice in the application of the treaty which
establishes the agreement of the parties regarding its interpretation”.

[T]oute pratique ultérieurement suivie dans 1’application du traité par laquelle est établi
I’accord des parties a 1‘égard de I’interprétation du traité ...

Toda practica ulteriormente seguida en la aplicacion del tratado por la cual conste el acuerdo
de las partes acerca de la interpretacion del tratado ...

In order for a phenomenon to fit the description set out in subparagraph (b),
four conditions must be met: (1) the phenomenon must be such, that it can be
considered a “practice”; (2) it must be a question of a practice “in the appli-
cation of the treaty”; (3) the practice must be “subsequent”; and (4) it must
be a practice “which establishes the agreement of the parties regarding its
interpretation”. Let us examine these points one by one, in numerical order.

In order for a phenomenon to fit the description in subparagraph (b), it
must be such that it can be considered a “practice” (Fr. “pratique”; Sp.
“prdctica”). By “practice” we mean the output of a treaty — admittedly, not
a very potent definition, but a better description hardly seems possible. In
the text of VCLT article 31 § 3(b), the emphasis is not on the word practice;
instead, it lies on the qualifications attached to this word.'® “[P]ractice” is
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simply the sum total of a number of applications — any applications — as long
as they “establish the agreement of the parties regarding its interpretation”.
According to this definition, “practice” does not necessarily emanate only
from the parties themselves. All appliers of a treaty are potential creators
of “practice”, whether it be the state parties themselves, or the non-state
organ — possibly an international organisation — with which the application
might have been entrusted.!” Nor can “practice” be limited to the positive
aspects of a treaty’s use. “[P]ractice” can be the sum total of a number of
(positive) actions; but it can also be the result of omissions, manifesting
itself in the absence of (positive) actions arguably expected.'®

A question that has garnered attention in the literature is whether a single,
one-time application of a treaty in itself can be considered sufficient for us
to speak of a “practice”, or whether additional applications are required."
In my view there is something laboured about this discussion. Of course,
considering the realities of life, it is often required that “practice” takes the
form of a series of applications. A single application is normally not capable
of establishing an agreement held among the parties to an interpreted treaty.
However, from a principle point of view, I find it difficult to see why one
application cannot constitute a “practice” if two can. The emphasis in the
Vienna Convention — I repeat — is not on the word PRACTICE. Considering
this, it seems to be the only reasonable interpretation that a *“practice” can
consist of any number of applications, one or two or many — just as long as
they “establish the agreement of the parties regarding its interpretation”.

In order for a practice to fit the description in subparagraph (b), it must be
a practice “in the application of the treaty” (Fr. “suivie dans I’application
du traité”; Sp. “seguida en la aplicacion del tratado”). Generally speaking,
THE APPLICATION of a treaty is defined as action taken in accordance with
the provisions of that treaty. “L’application”, Yasseen writes, ...

. est I'opération qui assure le passage de 1’abstrait au concret, elle détermine les
conséquences de la regle dont le sens est dégagé par I'interprétation dans une situation
concréte.”

In subparagraph (b), “application” stands for a broader concept.”! Accord-
ingly, it can be considered an “application” when the provisions of a treaty
are invoked to support a decision or an action of a state in a specific
situation;”> when the provisions of a treaty are invoked to support the
pleadings of a state in a legal dispute;>* when the provisions of a treaty
are invoked to support the position of a state at a diplomatic conference;*
when the provisions of a treaty are invoked to support the position of a
state at a meeting of an international organisation;*> when the provisions of
a treaty are the cause for an official communication, for example a protest
or an expression of appreciation;?® when the provisions of a treaty, for a



THE ELEMENTS SET OUT IN VCLT ARrTICLE 31 § 3 167

parliament, are the cause for introducing new law;?’ when the provisions of
a treaty are the cause for concluding a new international agreement or the
cause for the way the new agreement is drafted;?® and so forth. Just as with
the expression “practice”, it seems that we should not read too much into
the expression “in the application of the treaty”. By “the application of the
treaty” paragraph (b) quite simply refers to each and every measure taken
on the basis of the interpreted treaty.”

In order for a practice to fit the description in subparagraph (b), it must be
“subsequent” (Fr. “ulté rieurement suivie”; Sp. “ulteriormente seguida”).
The expression “subsequent” refers back to expression “the conclusion of
the treaty” used in VCLT article 31 § 2.% I see no reason to doubt that the
conclusion assumed in the text of subparagraph (b) is also the one assumed
in the text of subparagraph (a).! Hence, “subsequent practice” should be
understood to mean a practice, only if originated after the point in time
when the interpreted treaty was established as definite.

In order for a practice to fit the description in subparagraph (b), it must
be a practice “which establishes the agreement of the parties regarding its
interpretation” (Fr. “par laquelle est é tabli I’accord des parties a l‘égard de
Pinterprétation du traité”; Sp. “por la cual conste el acuerdo de las partes
acerca de la interpretacion del tratado”). In the terminology of the Vienna
Convention, PARTY means “a State which has consented to be bound by the
treaty and for which the treaty is in force”.>* By “the parties” all parties
are meant.*> In the legal regime established by articles 31-33 of the Vienna
Convention, it is a recurring theme that, normally, a phenomenon cannot be
included in the context for the interpretation of a treaty, if all parties have
not accepted it. Whether or not a state shall be considered a party, in the
sense of subparagraph (b), is determined based on the state-of-affairs that
prevails when a treaty is interpreted.** It seems that in order for a practice to
fit the description set forth in subparagraph (b), the agreement established
by the practice must be all-inclusive: each and every one of those states,
which are bound by the interpreted treaty at the time of interpretation, must
embrace the agreement. A practice “which establishes the agreement” means
a practice, on the basis of which the assumption can arguably be made that
an agreement exists.>® Thus, a practice “which establishes the agreement of
the parties regarding its [i.e. the treaty’s] interpretation” will not necessarily
be a practice, to which all parties themselves have contributed. All parties
must have acquiesced in the interpretation. However, if the circumstances
allow for the assumption that a party has consented, even though the party
itself did not contribute to the practice, then this shall be sufficient.*®

A distinction must be made between a practice “which establishes the
agreement between the parties regarding its [i.e. the treaty’s] interpretation”,
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and a practice which establishes an agreement of the parties concerning a
modification of the treaty. If two or more states enter into a treaty, but then
decide that for one reason or another, the content of the treaty is no longer
satisfactory, then, of course, they are free to agree on a modification of the
treaty. Such an agreement can be realised in different ways. First of all, it can
be realised in the way perceived by the Vienna Convention — through negoti-
ation and adoption of yet another treaty.’” However, a modification of a
treaty can also be effected in more informal ways — by a subsequent practice
in the application of the treaty, which establishes an agreement of the parties
to a modification of said treaty.® Clearly, there is a very close kinship
between a subsequent practice in the application of a treaty, which estab-
lishes an agreement of the parties to a modification of the treaty on the one
hand, and on the other a “subsequent practice which establishes agreement
between the parties regarding its interpretation”. Formally, however, we are
talking about two completely different things. When a practice establishes
an agreement to a modification of a treaty, then the agreement is considered
an integral part of the treaty (or, rather, the agreement which the treaty
expresses). The agreement shall have legal effect; and that effect extends to
all cases, to which the treaty could conceivably be applied. When a practice
establishes an agreement concerning the interpretation of a treaty, then the
agreement is merely a means of interpretation. The agreement may have
a legal effect, depending upon the possible conflicts with other means of
interpretation; but when the agreement has a legal effect, the effect is limited
to the particular case at hand.*

Now, the question naturally arises how we are to distinguish between
a subsequent practice which establishes an agreement of the parties to a
modification of a treaty, and a practice “which establishes the agreement
between the parties regarding its interpretation”. Some authors seem to have
resigned to the problem altogether. For example, Sinclair writes:

It will be apparent that the subsequent practice of the parties may operate as a tacit or
implicit modification of the terms of the treaty. It is inevitably difficult, if not impossible,
to fix the dividing line between interpretation properly so called and modification effected
under the pretext of interpretation. There is therefore a close link between the concept that
subsequent practice is an element to be taken into account in the interpretation of a treaty
and the concept that a treaty may be modified by subsequent practice of the parties.*’

In my view, this is a position grounded in some degree of confusion.
Generally speaking, it is of course true that in the terminology of the Vienna
Convention, the word INTERPRETATION cannot be defined in more precise
terms than the following: INTERPRETATION of a treaty means the application
of a legally accepted rule of interpretation.*' According to this definition,
as long as a practice can be justified by reference to a legally accepted rule
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of interpretation, irrespective of the rule referred to, it would be considered
a practice which establishes an agreement regarding the “interpretation” of
a treaty — without a doubt a very daunting criterion. However, the issue at
hand is not a usage of the word INTERPRETATION in general, but rather the
specific usage of that word in the context of VCLT article 31 § 3(b). In
this provision, the word INTERPRETATION bears a very specific meaning. As
we observed earlier, when appliers use a subsequent practice to interpret a
treaty, this is always in relation to conventional language.*> A subsequent
practice is used, either — in the case where the ordinary meaning of a treaty
provision is vague — to make the ordinary meaning appear more precise,
or — in the case where the ordinary meaning of a treaty provision remains
ambiguous — to determine which one of the two possible ordinary meanings
is correct and which one is not. In order to serve in this capacity, a subsequent
practice needs no further justification apart from the obvious — that it is
consistent with conventional language. Hence, a subsequent practice in the
application of a treaty can be said to establish an agreement between the
parties regarding the treaty’s “interpretation’ insofar as practice is consistent
with “the ordinary meaning to be given to the terms of the treaty”.**

In the text of VCLT article 31 § 3(b), a problematic choice of words
is the expression “agreement” (Fr. “accord”; Sp. “acuerdo”). Clearly,
“agreement” means a concordance held among the parties to the interpreted
treaty with regard to its meaning. Less clear is the type of concordance
assumed. In the older literature, practice is described as an aid for the deter-
mination of THE HISTORICAL INTENTION — the concordance upon which the
interpreted treaty was originally concluded.* In the contemporary literature,
authors are less categorical: the historical intention is still considered to be
an “agreement’”; but so are certain SUBSEQUENT CONCORDANCES, that is to
say concordances arrived at after the conclusion of the interpreted treaty.®
By THE HISTORICAL INTENTION, authors refer to a concordance held with
the intention to create law. THE HISTORICAL INTENTION is a concordance
among the parties to the interpreted treaty with regard to what meaning the
treaty shall be given. Less clear is what authors refer to when they speak
of a SUBSEQUENT CONCORDANCE. According to the meaning ascribed to the
term in conventional language, SUBSEQUENT CONCORDANCE can be used to
stand for different things. It can be used to stand for a concordance among
the parties to the interpreted treaty with regard to what meaning the treaty
shall be given; and it be used to stand for a concordance among the parties
to the interpreted treaty with regard to what meaning the treaty may be
given. Just like the historical intention, a SUBSEQUENT CONCORDANCE can
be held with the intention to create law; but not necessarily so.*
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According to some authors, a subsequent concordance is to be considered
an “agreement” solely in those cases where it is the intention of the parties to
create law.*” For other authors, a subsequent concordance is to be considered
an “agreement”, regardless of whether or not it is the intention of the parties
to create law.*® Few authors consider a subsequent concordance to be an
“agreement” solely in those cases where it is not the intention of the parties
to create law.** In my judgment, a subsequent concordance is in any event
not an “agreement” when it is held with the intention to create law. When a
subsequent practice establishes an agreement between the parties to a treaty
regarding its interpretation, and the agreement is a subsequent concordance
held with a law-creating intention, then we are faced with a legally binding
interpretative agreement (Fr. UN ACCORD INTERPRETATIF). When such an
agreement is used for the interpretation of a treaty, it can be done on the
basis of two different communicative assumptions.”® In the first of these
two assumptions, the parties have expressed themselves in such a way that,
considering the context, the interpreted provision does not give rise to a
logical tautology. On the second assumption, the parties have expressed
themselves so that, considering the context, the interpreted provision does
not give rise to a logical contradiction. In the former case, the act performed
amounts to an interpretation in the sense of the Vienna Convention. In the
latter case, the act performed amounts to something else — it amounts to what
is commonly called an authentic interpretation (Fr. UN INTERPRETATION
AUTHENTIQUE).”! An authentic interpretation does not compete on equal
terms with an interpretation arrived at through an application of the rules
laid down in the Vienna Convention (or the identical rules of customary
international law); it always takes precedence. After all, the rules laid down
in the Vienna Convention are jus dispositivum — they apply only on the
condition, and to the extent, that the parties to a treaty have not agreed
among themselves on something else.”> When an applier uses a “subsequent
practice” for the interpretation of a treaty, it is only on the basis of the
assumption that the treaty and the practice — or, rather the agreement that
practice establishes — do not logically contradict one another.>* Considering
this, a subsequent concordance cannot possibly be seen an “agreement”, in
the sense of VCLT article 31 § 3(b), when it is held with the intention to
create law.

Now, the difficult question is what all this says about the credibility
of the international law literature. Contemporary authors agree that in the
extension of the expression ‘“agreement” we shall include not only the
meaning originally intended, but also certain SUBSEQUENT CONCORDANCES.
However, authors do little to help us understand what, according to them,
a SUBSEQUENT CONCORDANCE actually is. Taken en masse, authors can be
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said to be of the opinion, either that a subsequent concordance is to be
considered an “agreement” only in those cases where it is held with a law-
creating intention. Or, they contend that a subsequent concordance is to
be considered an “agreement”, in those cases where it is held with a law-
creating intention, as well as in those cases where such an intention is absent.
The correct position, according to how I perceive things, is that a subsequent
concordance in any event is not to be considered an “agreement”, in those
cases where it is held with a law-creating intention. This would imply that a
majority of authors have misjudged the issue completely. Assuming this to
be the case, the decisive question is whether we should give the literature the
benefit of the doubt and assume that authors are right, at least regarding the
claim that a subsequent concordance would be considered an “agreement”
where it is not held with a law-creating intention. Or should we assume that
authors have erred completely, and that subsequent practice — as claimed in
the earlier literature — is merely an aid for the determination of the historical
intention? This is a delicate question. In my opinion, the extension of the
expression “agreement” includes subsequent concordances. However, I am
also of the firm opinion that the literature alone does not adequately support
this conclusion. Sufficient support can be found in international judicial
opinions. The practice of international courts and tribunals convincingly
shows that a subsequent concordance is to be considered an “agreement”,
in those cases where it is not held with a law-creating intention.>* This is a
proposition I will now try to establish.

3 SUBPARAGRAPH (B): THE EXPRESSION “AGREEMENT”

Three examples can be used to illustrate the proposition that, according to
the opinion of international courts and tribunals, a subsequent concordance
is to be considered an “agreement” in those cases where it is not held with
a law-creating intention. A first example is the international award in the
case of Heathrow Airport User Charges.>> In 1977, the USA and the United
Kingdom had concluded an air services agreement, commonly referred to as
Bermuda 2. In this agreement, provisions had been included regarding airport
charges. In 1979 and 1980, on two occasions, the United Kingdom had decided
to increase charges for the use of state-owned Heathrow Airport. For the
Americanairlines TW A and Pan-American this resulted inacombined increase
in charges of 70 to 80 percent. The airlines found this to be unacceptable,
and a civil process was initiated. A settlement was reached in February
1983. As a result of this settlement, on 6 April 1983 the governments of
the United States and the United Kingdom signed a Memorandum of Under-
standing (“MoU”). In this document, the two states acknowledge that the
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earlier dispute between them has been set aside, and that no future legal action
will be taken with respect to the period up to and including 31 March 1983.
In addition, they express their viewpoints regarding future pricing policies.
In paragraph 5 we find the following passage:

The [US Government] USG has expressed a number of concerns about the [British Airports
Authority] BAA’s peak pricing practices. In particular, the USG believes that (1) all traffic
should bear at least some capital costs; (2) all traffic should bear its share of operating
costs; (3) peak periods, where established at any airport, should encompass all periods of
comparable activity at that airport; and (4) no peak charge should be assessed with respect
to any service or facility unless a charge is also assessed for such service or facility during
off-peak periods. [Her Majesty’s Government] HMG sees force in the last three of these
views and will commend them to the BAA, as well as drawing all the USG concerns to the
attention of the BAA so that they may be taken into account in their collaborative review of
peak pricing.>

One would believe the issue to be settled; but it was not. In April 1984, the
US Deputy Assistant Secretary for Transportation and Telecommunications
sent a letter to the UK Department of Transport, observing that the obligations
assumed by the United Kingdom through the conclusion of Bermuda 2 and
the MoU of 1983 had not yet been fulfilled. Four years later, in December
1988, the states agreed to initiate international arbitration proceedings. No
sooner had the arbitration tribunal been constituted than the first problem
arose. The parties disagreed on how to put the question, which the tribunal
would then be requested to answer. In particular, there was disagreement
concerning the importance that the arbitration tribunal should assign to the
1983 MoU. The American government maintained that the instrument was
legally binding, arguing that it be given the same kind of respect as the
provisions of Bermuda 2. The United Kingdom declared a contrary opinion:

[TThe MoU is not the source of independent obligations - - - [It] no more deserves specific
mention in the Terms of Reference than anything else relevant to the interpretation of
Bermuda 2, such as, for example, subsequent practice.57

In this situation, the task of the tribunal was to formulate its own mandate,
and the tribunal did so in the following manner:

1. The Tribunal is requested to decide whether, in relation to the charges imposed for the
use of Heathrow Airport upon airlines designated by the Government of the United States
of America under Article 3 of the Air Services Agreement, done at Bermuda on 23 July
1977, the Government of the United Kingdom have failed to fulfil their obligations under
Article 10 of the said Air Services Agreement, interpreted having regard to inter alia the
Memorandum of Understanding between the two Governments on Airport User Charges of
April 6, 1983, in any of the charging periods beginning on or after 1 April 1983.

2. If the answer to the foregoing question is in the affirmative, the Tribunal is further
requested to decide what, if any, remedy or relief should be awarded.”®

However, the last word regarding the importance of the MoU had not been
uttered. As one might expect the question was raised again in connection
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with the interpretation of Bermuda 2. According to the USA, the MoU was
to be considered a subsequent agreement, to be used for the interpretation
of Bermuda 2 under the provisions of Vienna Convention article 31 § 3(a).
According to the United Kingdom, the instrument was to be considered a
subsequent practice to be used under the provisions of Vienna Convention
article 31 § 3(b). The tribunal concurred in the latter opinion:

In the judgment of the Tribunal, the MoU constitutes consensual subsequent practice of the
Parties and, certainly as such, is available to the Tribunal as an aid to the interpretation of
Bermuda 2 and, in particular, to clarify the meaning to be attributed to expressions used in
the Treaty and to resolve any ambiguities.

6.8 The Tribunal notes that, even in respect of the second, third and fourth of the views of
USG as recorded in paragraph 5 of the MoU, although HMG said that it saw force in those
views, it clearly stopped short of accepting any duty to use its best efforts to ensure that the
views were respected. However even if, contrary to the Tribunal’s impression, the MoU were
intended in the respects here under consideration to create independent legally enforceable
obligations as opposed to merely recording the understandings of the Parties, the Tribunal
would lack jurisdiction in respect of those obligations, as such, since its jurisdiction is derived
from Article 17 of the Treaty which refers only to disputes “arising under this Treaty”. The
MoU is therefore available to the Tribunal as a potentially important aid to interpretation but
is not a source of independent legal rights and duties capable of enforcement in the present
Arbitration.>

The statement speaks for itself. Obviously, according to the tribunal, a subse-
quent concordance is to be considered an “agreement”, in the sense of VCLT
article 31 § 3(b), even though it is not held with a law-creating intention.

My second example is the international award in the Young Loan case.%
The facts of this case have already been brought into discussion,®! and I will
not unnecessarily repeat myself. As we observed earlier, the parties were
in dispute as to the meaning of the 1953 London Debt Agreement (LDA)
and the following expression: “least depreciated currency” (Ger. “Wdhrung
mit der geringsten Abwdrtung”; Fr. “devise la moins dépréciée”). The
arbitration tribunal begins by declaring itself true to the rules of interpretation
laid down in VCLT articles 31-33. Hence, in order to determine the meaning
of the expression “least depreciated currency” (Ger. “Wihrung mit der
geringsten Abwdrtung”; Fr. “devise la moins dépréciée”), the tribunal first
resorts to conventional language,®* then to the contextual elements set out
in VCLT article 31 § 2, and to the object and purpose of the treaty.**
Then the tribunal proceeds to examine the contextual elements set out in
VCLT article 31 § 3(a) and (b).% The reasoning of the tribunal opens
as follows:

According to Article 31 (3) (a) and (b) of the VC[L]|T, interpretation of a treaty must take
account both of subsequent agreements between the contracting parties on interpreting the
treaty and of subsequent practice in the application of the treaty from which a consensus
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between the parties regarding the interpretation of specific parts of the treaty might be
deduced.

First, it is undisputed that the parties to the LDA were unable to agree on a particular
interpretation of the clause in question after the LDA had been concluded. An attempt to
do so in October 1953 in Basel proved fruitless. The continuing differences of opinion are
most clearly evidenced by the fact that after a few further vain attempts, the dispute was
eventually brought before the Arbitral Tribunal.

An indication of at least a tacit subsequent understanding between the contracting parties
on a particular rendering of the term “depreciated” in the clause in dispute might, therefore,
at best be found in the relevant practice of the parties concerned.*®

Already this passage indicates that in the view of the tribunal, a subsequent
concordance can indeed be considered an “agreement”, in the sense of VCLT
article 31 § 3(b), even though it is not a legally binding agreement governed
by international law. First of all, the tribunal notes the non-existence of a
subsequent agreement in the sense of § 3(a). However, according to how
things are obviously viewed by the tribunal, this does not rule out the
existence of an agreement in the sense of § 3(b). Second, the word used in
the reasoning of the tribunal to denote a concordance in the sense of § 3(a)
is not the same as that used to denote a concordance in the sense of § 3(b).
In § 3(a) the concordance referred to is denoted by the word AGREEMENT; in
§ 3(b) the concordance referred to is denoted first by the word CONSENSUS,
and then by the word UNDERSTANDING. This same opinion is manifested in
the manner in which the tribunal describes the relevant official documents,
inter alia a communication from the President of the United States to the
American Senate, and a letter from the Bank of England to the German
Federal Debt Administration (FDA):

The communication from the President of the United States to the Senate of 10 April 1953
points out that the gold clause should no longer be applied in cases of “further depreciation”
and that, instead of the gold clause, the clause in dispute should now be applied in those
cases where one of the currencies concerned “has depreciated by 5 per cent. or more” - - -
[T]he letter from the Bank of England to the Federal Debt Administration [sic!] of 2 April
1953 stated, in connection with the calculation method under the disputed clause, that such
calculations should be based on “the currency most favourable to bondholders™.%

When the tribunal says that a treaty provision should be applied in a certain
way — “the clause in dispute should now be applied”, “under the disputed clause
... calculation should be based on” — it obviously carries a meaning different
from when it says that a provision shall be applied. All in all, I have difficulty
coming to a conclusion other than this: in the view of the tribunal, a subse-
quent concordance is to be considered an “agreement”, in the sense of VCLT
article 31 § 3(b), even though it is not held with an intention to create law.

My third example is the international award in the Beagle Channel
Arbitration.®® The facts of the case have already been introduced,” and I see
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no reason for unnecessary repetition. As we know, the parties were in
dispute as to the meaning of articles II and III of the 1881 Argentine-Chilean
Boundary Treaty. To support its interpretation of the two articles, Chile had
cited the behaviour of the parties in the period immediately following the
conclusion of the 1881 agreement:

Thus in 1892 a decree fostering colonization was published in the Official Gazette of the
Republic, and a sub-delegation was established on Lennox Island; in 1894 a system of land
leases through public auction was inaugurated as a consequence of a law of 1893, also
published in the Official Gazette; in 1896 a concession on Picton was granted to a British
settler of distinction, Thomas Bridges; in 1905 a postal service was established. Indeed, in
the period extending from 1892 through 1905, numerous official documents dealt with acts
of jurisdiction in the three islands and many of them described the islands as lying south of
the Beagle Channel - - -

(c) Chile contends, and the evidence appears to support the contention, that most of these
activities (which were openly carried out) were well known to the Argentine authorities.
Thus in the period between 1892-1898 the Argentine Governor at Ushuaia specifically and
on several occasions drew the attention of the authorities in Buenos Aires to various Chilean
acts on the islands, but without eliciting any positive reaction. According to Chile, at no time
did Argentina register any reservation of rights, or initiate any protest, until 1915, and even
this protest was limited to two of the three islands.”

“The subsequent conduct of the two Governments”, claimed Chile, ...

... confirms the Chilean interpretation of the Treaty, if it be the case that the textual approach
is not considered to be conclusive.”!

Argentina protested, contending that practice could not be assigned the
importance that Chile would want it to have. These opinions of the parties
soon proved to differ not so much as to the content of practice, but as to
the content of the rules of interpretation as such.

Argentina and Chile were in agreement insofar as they both considered
a subsequent practice to be a means of interpretation open to use, even
though the agreement established is not the historical intention, but rather a
subsequent concordance. The differences concerned the more precise nature
of such a subsequent concordance. According to Argentina, a subsequent
concordance was not to be considered an ‘“agreement”, in the sense of
VCLT article 31 § 3(b), if it was not held by the parties with the intention
to create law. According to Chile, the case was the opposite. The arguments
are cited by the court as follows:

First and foremost Argentina invokes the express terms of the Vienna Convention, Article
31, paragraph 3(b), which specifies that in interpreting a treaty

“There shall be taken into account, together with the context:
(b) Any subsequent practice in the application of the Treaty [sic!] which establishes the
agreement of the Parties [sic!] regarding its interpretation.”
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The key word in this article, according to Argentina, is “agreement”, and the Protocol of
1893 (see supra, paragraphs 73-78) is cited as a typical illustration of what was intended. She
interprets the Convention as requiring a manifestation of the “common will” of the Parties
and denies that the “unilateral acts” of Chile can be said to manifest any kind of agreed
interpretation or common will. This being so, she asserts that the entire Chilean argument
lacks relevance. Chile’s answer to this line of reasoning takes the form of a simple denial of
the meaning of the Vienna Convention advanced by Argentina. The concept of “agreement”
in the clause cited does not require a formal “synallagmatic” transaction. It means consensus,
and can be satisfied if “evidenced by the subsequent practice of the Parties which can only
involve the acts, the conduct, of the Parties duly evaluated” (Oral Proceedings, VR/19,
p- 184). The agreement, so Chile maintains, stems from conduct — in this instance from the
open, persistent and undisturbed exercise of sovereignty by Chile over the islands, coupled
with knowledge by Argentina and the latter’s silence.”

After this, the reasoning of the court makes an interesting reading:

[T]he Court cannot accept the contention that no subsequent conduct, including acts of
jurisdiction, can have probative value as a subsidiary method of interpretation unless repre-
senting a formally stated or acknowledged “agreement” between the Parties. The terms of
the Vienna Convention do not specify the ways in which “agreement” may be manifested.
In the context of the present case the acts of jurisdiction were not intended to establish a
source of title independent of the terms of the Treaty; nor could they be considered as being
in contradiction of those terms as understood by Chile. The evidence supports the view that
they were public and well-known to Argentina, and that they could only derive from the
Treaty. Under these circumstances the silence of Argentina permits the inference that the
acts tended to confirm an interpretation of the meaning of the Treaty independent of the acts
of jurisdiction themselves.”

It seems reasonably clear that the court agrees with Chile, not just with
respect to the interpretation of the 1881 Boundary Treaty, but also with
respect to the interpretation of VCLT article 31 § 3(b).”* However, it must
be admitted that nowhere in the court’s statement is this expressly stated.
According to what the court says, subsequent practice may be a valuable
means of interpretation, although it does not amount to an agreement in the
formal sense of the word; that is, it does not amount to an agreement that
two or more parties bring into being by declaring their intentions expressly.
A tacit agreement may amount to a legally binding agreement, just as it may
amount to a concordance not held with a law-creating intention. However,
considering that the court concurs with the interpretation of Chile of the
1881 Boundary Treaty, it is hard to believe that in the opinion of the court, a
subsequent practice would be a valuable means of interpretation, only when
it amounts to a legally binding agreement, whether tacit or express; for this
was exactly the interpretation that Argentina had supported. If the court
agrees with Chile with respect to the interpretation of the 1881 Boundary
Treaty, but does so based upon what Argentina, and not Chile, claims to
be the correct interpretation of the Vienna Convention, then an explanation
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of this rather odd way of reasoning would have been expected. No such
explanation is given. On the whole, then, the only reasonable assumption is
that in the view of the court, a subsequent concordance would have to be
considered an “agreement”, in the sense of VCLT article 31 § 3(b), even
though it is not held with the intention to create law.

4 SUBPARAGRAPH (C): INTRODUCTION

The third and final class of phenomena coming within the scope of VCLT
article 31 § 3, is the one described in subparagraph (c), namely “any relevant
rules of international law applicable in the relations between the parties”.

[T]oute regle pertinente de droit international applicable dans les relations entre les parties.

Toda norma pertinente de derecho internacional aplicable en las relaciones entre las partes.

Two conditions must be met in order for a phenomenon to fit this description:
(1) the phenomenon must be included in the extension of the expression
“relevant rules of international law”; and (2) it must be a question of a
rule that is “applicable in the relations between the parties”. Let us examine
these points one by one.

In order for a phenomenon to fit the description in subparagraph (c), it must
be included in the extension of the expression “any relevant rules of interna-
tional law” (Fr. “toute ré gle pertinente de droit international”; Sp. “[t]oda
norma pertinente de derecho internacional”). “[R]ules of international law”,
according to most authors, include all rules which spring from any of the formal
sources of international law, that is to say, from international agreements, from
customary international law, or from “the general principles of law recog-
nized by civilized nations™.”> Some authors wish to give the expression a more
limited meaning. According to Schwarzenberger, the extension of the “rules
of international law” is limited to those rules deriving from customary inter-
national law and from the general principles of law, and it does not include
those which derive from international agreements.”® According to Sinclair, the
extension is limited to those rules deriving from international agreements and
from customary international law, and it does not include those which derive
from the general principles of law.”” Neither of these views, however, appears
to be well founded. The reason given by Schwarzenberger for the proposition
that rules deriving from international agreements should not be included in the
extension of the expression “rules of international law” is that relevant inter-
national agreements are already covered by the provisions of subparagraph
(a), which of course is an erroneous conclusion. All international agreements
that are “relevant” when a treaty is interpreted do not necessarily come along
as “subsequent”; nor do they necessarily “[regard] the interpretation of the
treaty or the application of its provisions™.”® The reason Sinclair might have
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had for the suggestion that the general principles of law should be excluded is
notopenly expressed; butin any case the suggestion seems difficult toreconcile
with the text of the Vienna Convention. The text speaks of “any relevant rules
of international law” (Fr. “foute régle pertinente de droit international”; Sp.
“[t]odanorma pertinente de derecho internacional”).” Arguably, this can only
be understood as a reference to any rule of international law, whatever the
source.

The use of the expression “relevant” strikes me as a bit odd. It is
commented on by Uibopuu:

[T]he reference to “relevant rules” in Art. 31 para 3(c) in the Convention can be taken as
an indication that analogy to rules of International Law other than directly applicable to the
subject-matter of the case were to be excluded.®

I am inclined to concur. When appliers use the “relevant rules of interna-
tional law”, they always base their action on a very specific communicative
assumption. According to this assumption, the parties to the interpreted
treaty have expressed themselves in such a way that the treaty does not
logically contradict any of the “relevant rules of international law applicable
in the relations between the parties”.®! The point is that appliers, faced with
two conflicting conventional meanings, shall be able to dismiss the one as
logically incompatible with “relevant rules of international law”. So, the
only sensible interpretation of subparagraph (c) must be this: a rule of inter-
national law is to be considered “relevant”, if (and only if) it governs the
state of affairs, in relation to which the interpreted treaty is examined. How
else would it be possible to dismiss an interpretation alternative as logically
incompatible with “relevant rules of international law”?

In order for a rule of law to fit the description in subparagraph (c), the rule
must be “applicable in the relations between the parties” (Fr. “applicable
dans les relations entre les parties”; Sp. “aplicable en las relaciones entre
las partes”) . The expression “applicable in the relations between the parties”
appears to be problematic. The meaning of “the parties” can easily be
established. PARTY, in the terminology of the Vienna Convention, means
“a State which has consented to be bound by the treaty and for which the
treaty is in force”.®* By “the parties” all parties are meant.*> Whether a rule
of international law shall be considered “applicable in the relations between
the parties” is determined based on the state-of-affairs, which prevails when
a treaty is interpreted, and not on the state-of-affairs, which prevailed when
the relevant rule of law entered into force.’ In order for a rule of law to
fit the description in subparagraph (c), each and every one of those states,
which are bound by the interpreted treaty at the time of interpretation, must
also be bound by the relevant rule of law. More difficult to understand is the
expression “applicable”. An “applicable” rule is one that can be applied to
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the relationship held between the parties to the interpreted treaty on a certain
assumed occasion. This occasion can either be the point in time when the
treaty was concluded; or it can be the very moment of interpretation. The
former alternative is the one that best conforms to the earlier legal doctrine.
In his influential article of 1953, Fitzmaurice states as follows:

In a considerable number of cases, the rights of States (and more particularly of parties to
an international dispute) depend or derive from rights, or a legal situation, existing at some
time in the past, or on a treaty concluded at some comparatively remote date ... It can now
be regarded as an established principle of international law that in such cases the situation in
question must be appraised, and the treaty interpreted, in the light of the rules of international
law as they existed at the time, and not as they exist today.%

In the contemporary literature authors are less categorical. Today, the general
opinion is that an applier — depending on the circumstances — has the
possibility of using not only those rules which were applicable at the time
when the interpreted treaty was concluded, but also those applicable at
the time of interpretation.’® The decisive question then appears to be the
following: Under what particular circumstances shall the two respective
categories of rules be used? When, exactly, shall the expression “relevant
international rules of law” be considered a reference to those rules, which
were applicable at the time when the interpreted treaty was concluded? And
when shall it be considered a reference to those rules, which are applicable
at the time of interpretation?

In my judgment, this issue of variations in law over time is to be resolved
in the very same manner we used previously to resolve the issue of temporal
variation in language.’’

If it can be shown, that the thing interpreted is a generic referring
expression with a referent assumed by the parties to be alterable,
then the decisive factor for determining the meaning of the “relevant
rules of international law” shall be the law applicable at the time of
interpretation. In all other cases, the decisive factor shall be the law
applicable at the time when the interpreted treaty was concluded.

Some support for this conclusion can be found in the literature. Sinclair
writes for example:

The International Court of Justice has lent its support to this concept that certain provisions
of a treaty may be interpreted and applied in the light of international law as it has evolved
and developed since the time when the treaty was concluded. It has however done so within
carefully circumscribed limits. In its advisory opinion on the Legal Consequences for States
of the continued presence of South Africa in Namibia, the Court stated:

“Mindful as it is of the primary necessity of interpreting an instrument in accordance with the
intentions of the parties at the time of its conclusion, the Court is bound to take into account
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the fact that the concepts embodied in Article 22 of the Covenant — ‘the strenuous conditions
of the modern world” and ‘the well-being and development’ of the peoples concerned —
were not static, but were by definition evolutionary, as also, therefore, was the concept
of the ‘sacred trust’. The parties to the Covenant must consequently be deemed to have
accepted them as such. That is why, viewing the institutions of 1919, the Court must take
into consideration the changes which have occurred in the supervening half-century, and its
interpretation cannot remain unaffected by the subsequent development of law, through the
Charter of the United Nations and by way of customary law. Moreover, an international
instrument has to be interpreted and applied within the framework of the entire legal system
prevailing at the time of the interpretation.”

- - - [ TThere is scope for the narrow and limited proposition that the evolution and development
of the law can be taken into account in interpreting certain terms in a treaty which are by
their very nature expressed in such general terms as to lend themselves to an evolutionary
interpretation. But this must always be on condition that such an evolutionary interpretation
does not conflict with the intentions and expectations of the parties as they may have been
expressed during the negotiations preceding the conclusion of the treaty.®®

Elias expresses something similar:

While it may be useful to refer to the state of the law at the time of conclusion of the
treaty as governing its interpretation, it is necessary to take into account as well the so-called
intertemporal law in its application to the interpretation of treaties; that is to say, to have
regard to the problem of the effect of the evolution of the law on the interpretation of the
legal terms used in a treaty. Of course, the intention of the parties is a relevant consideration
in the application of international law to the interpretation of the treaty. In the Namibia
Case, the International Court has summarised the legal position as follows: [here follows the
passage from the ICJ advisory opinion already found in the quotation of Sinclair].%’

Yasseen observes in more detail:

C’est le traité lui-méme qui indique si ses dispositions pourraient subir 1’effet du 1‘évolution
du droit international.

Tout ici est affaire d’espece, tout dépend de ce que le traité prévoit, de ce que les parties
veulent. Certaines catégories de traités dont le but est d‘établir une solution stable sont réfrac-
taires a tout changement. Méme si les parties a ces traités ne le disent pas expressément, il est
raissonable de présumer que leur intention esten harmonie avec le but qu’elles poursuivent et, par
conséquent, inconciliable avec la remise en question d’un réglement qu’elles veulent définitif.
Nous citerons I’example des traités établissant des frontieres. Mais d’autres catégories peuvent
de par leur nature se préter a une interprétation évolutive, notamment les traités normatifs qui
énoncent des regles de droit et surtout les traités de codification et de développement progressif
de droit international. Méme écrites, les regles de droit ne sont pas a 1’abri de 1‘@volution
subsequente de I’ordre juridique dont elles font partie. Il est donc aisé de présumer que les
parties a ces traités ne s’opposent pas a ce que ces traités ou certaines de leurs dispositions soient
interprétés i la lumiere du droit international en vigueur a 1‘époque de cette interprétation.”’

The most precise commentary is perhaps the one given by Jiménez de
Aréchaga:

During the discussion of [VCLT article 31] paragraph 3 (c) in the International Law
Commission, it was proposed to insert the qualifying words “in force at the time of conclusion
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of the treaty”. A contrary suggestion was made at Vienna by the delegation of Czechoslovakia:
“in force at the time of application of the treaty”. The article as adopted has put aside both
these opposing time-references. The reason is that this is a question which must remain open
and depends on whether the parties intended to incorporate in the treaty some legal concepts
with a meaning that would remain unchanged, or intended to leave certain terms as elastic
and open-ended, subject to change and susceptible of receiving the meaning they might
acquire in the subsequent development of the law. There are terms which must be understood
according to the legal concepts prevailing at the time of conclusion of the treaty: for instance,
a treaty conferring on another State rights in the territorial sea must be interpreted in the light
of the concept of the territorial sea in force at the time of concluding the treaty and not as
incorporating the wider notion this term has subsequently acquired. On the other hand, and
perhaps more exceptionally, there are terms in a treaty obviously inviting an interpretation
in harmony with the conditions and opinions prevailing from time to time.

The International Court of Justice found in its Advisory Opinion on the question of

LI

Namibia that this had occurred with the terms “sacred trust”, “strenuous conditions of the
modern world” and “well-being and development” of dependent peoples. The Court stated
in this respect: [here follows the passage from the ICJ advisory opinion already found in the
quotation of Sinclair].”!

Nevertheless, considering the way authors express themselves, I cannot
see how the literature alone could possibly be advanced as sufficient support
for the conclusion here suggested. The literature simply lacks the precision
that such support would require. First, it is my judgment that the decisive
criterion for using the “relevant rules of international law” is the type of
referring expression interpreted. The question is whether or not the thing
interpreted is a generic referring expression with a referent assumed by
the parties to the treaty to be alterable. According to several authors, the
only decisive criterion is THE INTENTIONS OF THE PARTIES, which indeed
remains a very vague criterion.”? Second, it is my judgment that appliers
can interpret a treaty using “relevant international rules of law” without
having to distinguish between the different varieties of a language.” If
someone asks whether the meaning of the expression “applicable” shall be
determined based on the law applicable at the time of interpretation, or
whether it shall be determined based on the law applicable at the time when
the treaty was concluded, then the answer will not differ merely because
the word interpreted belongs to a certain linguistic variety (e.g. everyday
language, the language of ecology, the language of shipping, banking and
finance language, the language of law, etcetera). It seems that according to
some authors the temporal variation of law is simply a problem that arises
in connection with the interpretation of terms belonging to the language
of law.”* Hence, all things considered, I cannot conclude my argument at
this early stage and expect the reader to accept my assertions as credible.
I must present the additional reasons I believe can be used to support my
conclusion. This is the purpose of Section 5.
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5 THE MEANING OF SUBPARAGRAPH (C): “APPLICABLE”

Based on what I have asserted, the issue of variations in law over time is to
be resolved in the very same manner as that we used earlier to resolve the
issue of temporal variation in language.

If it can be shown, that the thing interpreted is a generic referring
expression with a referent assumed by the parties to be alterable,
then the decisive factor for determining the meaning of the “relevant
rules of international law” shall be the law applicable at the time of
interpretation. In all other cases, the decisive factor shall be the law
applicable at the time when the interpreted treaty was concluded.”

Several arguments support this conclusion.

A first argument is the object and purpose of the interpreted treaty.
Clearly, a certain level of agreement exists between the object and purpose
conferred on the provisions of VCLT article 31 § 1 that governs the use
of conventional language, and the object and purpose conferred on the
provisions of article 31 § 3(c). One of the intentions underlying article 31
§ 1 is that appliers should be able to take into consideration the language
of international law. By “the ordinary meaning” of the terms of a treaty we
must understand the meaning ascribed to these terms not only in everyday
language, but also in the language of law.”® The easy way to determine the
language of international law is to consult some sort of lexicon or dictionary.
However, things are not always that simple — in some cases, lexicons and
dictionaries are simply not of help. To determine the conventions of language
in such cases, actual utterances must be examined.”” Of course, particularly
important utterances are those that can be found in international treaties. It
seems a fair assumption that all this was common knowledge for the parties
to the Vienna Convention. Accordingly, just like VCLT article 31 § 3(c),
the provision that governs the use of conventional language would seem to
rely on the existence of written agreements. On such premises, it stands to
reason that both provisions apply according to the same principles.

My second argument amounts to an interpretation of the literature. In
the literature, the different issues of how language and law vary over time
are often addressed conjointly.”® On occasion, the issues are treated without
any real indication given that they are actually two separate issues, and not
just one.”” However, even if authors tend to cause confusion about the issue
of temporal variation of international law, it nevertheless seems they give
us clear information on one point: the issue of variation in law should be
addressed using an approach similar to that used in addressing the issue of
variation in language. This position appears particularly in the writings of
Elias, Sinclair and Jiménez de Aréchaga. In the texts of all three authors, we
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find a short excerpt from the ICJ advisory opinion in the Namibia case.'®
However, if we examine the excerpt more closely, we see that the primary
issue dealt with by the court is not the use of “relevant international rules
of law”, but rather the use of conventional language.'! Thus, it seems we
have two options. Either we assert about the authors that they are guilty of
a pure misunderstanding, which is not a very appealing option considering
the fact that Elias, Sinclair and Jiménez de Aréchaga are such recognised
authorities. Or, we assume that when the three authors cite the opinion of the
Hague Court, this is not in order to provide direct support for the conclusion
they draw, but merely as part of a reasoning ex analogia. Clearly, the latter
option seems the most acceptable.

My third argument is the practice of international courts and tribunals after
1969. As an answer to the question addressed in Section 4 of this chapter,
a norm was articulated. This norm appears to be the one generally applied
ininternational courts and tribunals. I have particularly two examples of this.!*

My first example is the judgment of the International Court of Justice
in the case of Gabcikovo -Nagymaros Project.'” In September 1977,
Hungary and the former Czechoslovakia had concluded a treaty regarding
the construction and operation of a joint investment project in the Danube
River.!™ Two important purposes of the project were to produce hydro-
electric power and improve conditions for navigation on the river. The costs
would be divided equally between the parties, who would also — once the
project came to completion — benefit in equal measure from the power
produced. The treaty addressed many issues, including the construction
of two series of locks: one upstream at Gabc&ikovo, in Czechoslovakian
territory; and one downstream at Nagymaros, in Hungarian territory. In
addition to guidelines for the construction project as such, the agreement
contained provisions concerning the preservation of water quality and the
protection of fishery and natural resources. I cite from articles 15, 19 and 20:

Article 15. Protection of Water Quality

1. The Contracting Parties shall ensure, by the means specified in the joint contractual
plan, that the quality of the water in the Danube is not impaired as a result of the construction
and operation of the System of Locks.

Article 19. Protection of Nature

The Contracting Parties shall, through the means specified in the joint contractual plan,
ensure compliance with the obligations for the protection of nature arising in connection
with the construction and operation of the System of Locks.

Article 20. Fishing Interests

The Contracting Parties, within the framework of national investment, shall take appro-
priate measures for the protection of fishing interests in conformity with the Danube Fishing
Agreement, concluded at Bucharest on 29 January 1958.
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According to the agreement, all the technical details of the project would be
specified in a separate instrument — designated by the parties as “the Joint
Contractual Plan” — which could later be updated as the parties saw fit.'%

By 1989, construction in Czechoslovakian Gabc¢ikovo had advanced
well, while in Hungarian Nagymaros construction was still in a prelim-
inary phase. On the heels of political upheaval and a drastically changed
economic situation, public opinion in Hungary had turned to scepticism
toward the project, based partly on ecological reasons. In October 1989,
the Hungarian Government decided to permanently abandon the works at
Nagymaros. Czechoslovakia protested, and the parties began negotiations
towards an agreed modification of the project. However, no agreement was
ever reached. In November 1991, Czechoslovakia unilaterally commenced
construction of what it called the provisional solution. In May 1992
the Hungarian government sent a Note Verbale to its Czechoslovakian
counterpart, allegedly terminating the 1977 treaty. One year later, in April
1993, Hungary and Slovakia — the latter as acknowledged successor to the
rights and obligations of Czechoslovakia — mutually decided to file an appli-
cation with the International Court of Justice for a final decision on the
matter.

One of the issues to be dealt with by the ICJ was the effect of Hungary’s
1992 note. In its pleadings, Hungary had presented five arguments, which
she asserted gave her cause for terminating the 1977 treaty. According to one
argument, application of the treaty was precluded because of new require-
ments in international environmental law. This argument did not convince
the Court. In the law of treaties, only two rules would make the more
recent requirements of international environmental law grounds for termi-
nation, given the circumstances of the case: the ones expressed in articles
62 and 64 of the VCLT, concerning the effect of a fundamental change of
circumstances, and the development of new jus cogens, respectively. The
former rule, the Court observes, is quite obviously inapplicable. In order for
a fundamental change of circumstances to give a state legitimate cause to
withdraw from a treaty, the change must have been completely unforeseen
by Hungary and Czechoslovakia, when in 1977 they concluded the treaty.
Such was not the case with regard to the developments in international
environmental law.

What is more, the formulation of Articles 15, 19 and 20, designed to accommodate change,
made it possible for the parties to take account of such developments and to apply them
when implementing those treaty provisions.!%

The second rule assumes the existence of a new peremptory norm of
international law.



THE ELEMENTS SET OUT IN VCLT ARrTICLE 31 § 3 185

Neither of the Parties [has however] contended that new peremptory norms of environmental
law had emerged since the conclusion of the 1977 Treaty, and the Court will consequently
not be required to examine the scope of Article 64 of the Vienna Convention on the Law of
Treaties.'%’

This observation, the court concludes — obviously intent on developing to
some degree the issue touched upon in the passage above — must not be
taken to mean that the new norms of international environmental law have
no relevance at all.

[T]he Court wishes to point out that newly developed norms of environmental law are
relevant for the implementation of the Treaty and that the Parties could, by agreement,
incorporate them through the application of Articles 15, 19 and 20 of the Treaty. These
articles do not contain specific obligations of performance but require the parties, in carrying
out their obligations to ensure that the quality of water in the Danube is not impaired and
that nature is protected, to take new environmental norms into consideration when agreeing
upon the means to be specified in the Joint Contractual Plan.

By inserting these evolving provisions in the Treaty, the parties recognized the potential
necessity to adapt the Project. Consequently, the Treaty in not static, and is open to adapt to
emerging norms of international law. By means of Articles 15 and 19, new environmental
norms can be incorporated in the Joint Contractual Plan.'%

What the court says is clearly topical for the interpretation of treaties as well:
article 15 requires that the parties, in drafting the Joint Contractual Plan,
consider the rules of international environmental law originating after 1977.
The reason to pay this statement specific attention is that the requirement
noticed by the Court is not something, which can be drawn expressly from
the treaty as such. In article 15, the only thing stated is that the parties
shall ensure that the water quality in the Danube River does not deteri-
orate. If the Court reaches the conclusion that international environmental
laws must be taken into consideration, then this is on the basis of reasons
other than the mere text of the article. The true reason lies in the rules of
interpretation applied by the Court. Apparently, the Court takes for granted
that the 1977 treaty can be interpreted using “relevant rules of interna-
tional law”. In my judgment, the use of “relevant rules of international
law” can be described along the lines of the following rule of interpre-
tation:

If it can be shown that the interpretation of a treaty provision in accor-
dance with interpretation rule no. 1 leads to conflicting results, and that
a relevant rule of international law exists, which is applicable in the
relations between the parties, and — considered in light of the provision
interpreted — in one of two possible ordinary meanings involves a
logical contradiction, while in the other it does not, then the latter
meaning shall be adopted.'"”
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Hence, for the interpretation of article 15, the “relevant rules of international
law” would — according to the Court — be considered a reference to the law
applicable at the time of interpretation. The question remains how the Court
can justify such an opinion.

The thing interpreted is the expression “[t|he Contracting Parties ensure ...
that the quality of the water in the Danube is not impaired”. According
to conventional language, this is either a singular referring or a generic
referring expression.!!'” It can be used to refer either to a single occasion,
on which the parties ensure the water quality in the Danube River. Or it
may be used to refer to a more extended state-of-affairs, whose existence
in time has not been determined. Clearly, the thing interpreted is a generic
referring expression. A generic referring expression, in turn, can be used
in two different ways. It can be used to refer to a referent — in this case a
specific state-of-affairs — assumed by the utterer to be unalterable. It can
also be used to refer to a referent, which the utterer assumes will alter.
The observation made by the Court is that article 15 has been designed to
accommodate change; that the provisions expressed are evolving; that the
parties recognised the necessity of adapting the project (to better correspond
to changing circumstances); and that, therefore, the content of the treaty
is not static. Arguably, this is tantamount to saying that the expression
interpreted is a generic referring expression with a referent assumed by the
parties to be alterable.

My second example is the ICJ advisory opinion in the Namibia case.'"!
The facts of this case have already been stated,''> and 1 will not engage in
unnecessary repetition. As we know, the dispute involved the purpose of the
so-called C-mandates. According to South Africa, a C-mandate was more or
less tantamount to an annexation, and it maintained that this was evident in
the various statements reported in the preparatory work to the Covenant of
the League of Nations. For the International Court of Justice, a C-mandate
was something else. Under article 22 § 1 of the League Covenant, South
Africa, as a mandatory over South-West Africa, had assumed as “a sacred
trust” to provide for the “well-being and development” of the South-West
African population. Article 22 § 1 provides:

To those colonies and territories which as a consequence of the late war has ceased to be
under the sovereignty of the States which formerly governed them and which are inhabited
by peoples not yet able to stand by themselves under the strenuous conditions of the modern
world, there should be applied the principle that the well-being and development of such
peoples form a sacred trust of civilisation and that securities for the performance of this trust
should be embodied in this Covenant.''3
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In order to live up to this commitment, the court observed, South Africa
must act, not for the annexation of the mandate territory, but instead for its
independence and self-determination:

[T]he subsequent development of international law in regard to non-self governing territories,
as enshrined in the Charter of the United Nations, made the principle of self-determination
applicable to all of them. The concept of the sacred trust was confirmed and expanded
to all “territories whose peoples have not yet attained a full measure of self-government”
(Art. 73). Thus it clearly embraced territories under a colonial régime. Obviously, the sacred
trust continued to apply to League of Nations mandated territories on which an international
status had been conferred earlier. A further important stage in this development was the
Declaration on the Granting of Independence to Colonial Countries and Peoples (General
Assembly resolution 1514 (XV) of 14 December 1960), which embraced all peoples and
territories which “have not yet attained independence”. Nor is it possible to leave out of
account the political history of mandated territories in general. All those which did not acquire
independence, excluding Namibia, were placed under trusteeship. Today, only two out of
fifteen, excluding Namibia, remain under United Nations tutelage. This is but a manifestation
of the general development which has led to the birth of so many new States.

53. All these considerations are germane to the Court’s evaluation of the present case.
Mindful as it is of the primary necessity of interpreting an instrument in accordance with the
intentions of the parties at the time of its conclusion, the Court is bound to take into account
the fact that the concepts embodied in Article 22 of the Covenant — “the strenuous conditions
of the modern world” and “the well-being and development” of the peoples concerned —
were not static, but were by definition evolutionary, as also, therefore, was the concept
of the “sacred trust”. The parties to the Covenant must consequently be deemed to have
accepted them as such. That is why, viewing the institutions of 1919, the Court must take
into consideration the changes which have occurred in the supervening half-century, and its
interpretation cannot remain unaffected by the subsequent development of law, through the
Charter of the United Nations and by way of customary law. Moreover, an international
instrument has to be interpreted and applied within the framework of the entire legal system
prevailing at the time of interpretation. In the domain to which the present proceedings
relate, the last fifty years, as indicated above, have brought important developments. These
developments leave little doubt that the ultimate objective of the sacred trust was the self-
determination and independence of the peoples concerned. In this domain, as elsewhere, the
corpus iuris gentium has been considerably enriched, and this the Court, if it is faithfully to
discharge its functions, may not ignore.''*

The thing interpreted by the Court is the expression “a sacred trust”. The
conclusion is that, in reading this expression, particular regard must be
paid to the development brought about in international law since 1919,
the year the Covenant was concluded. We shall note that the Court itself
does not expressly mention the means of interpretation it exploits. As I
stated earlier, my understanding of the Court is as follows: the means of
interpretation used are first conventional language — more specifically, the
language expressed in article 73 of the Charter of the United Nations, and
in the “Declaration on the Granting of Independence to Colonial Countries
and Peoples” — and then, at the end of § 53 (in the passage beginning with
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“Moreover”), the “relevant rules of international law”. Consequently, for
the interpretation of the expression “a sacred trust”, the “relevant rules of
international law” would, according to the Court, be considered a reference
to the law applicable at the time of interpretation. The decisive question is
what the Court thinks might justify such a finding.

Let me remind the reader how the Court explained its finding that the
ordinary meaning of “a sacred trust” should be determined based on the
language conventions adhered to at the time of interpretation.''> The Court
says, first of all, that it is aware that the ultimate purpose of all treaty inter-
pretation is to determine the utterance meaning of the interpreted treaty;
second, that the terms used in the League Covenant, according to the
language adhered to in 1919, represented something evolutionary; and third,
that therefore it must be assumed that the parties to the Covenant, too, used
the terms in this manner.

Mindful as it is of the primary necessity of interpreting an instrument in accordance with the
intentions of the parties at the time of its conclusion, the Court is bound to take into account
the fact that the concepts embodied in Article 22 of the Covenant — “the strenuous conditions
of the modern world” and “the well-being and development” of the peoples concerned —
were not static, but were by definition evolutionary, as also, therefore, was the concept of the
“sacred trust”. The parties to the Covenant must consequently be deemed to have accepted
them as such.!!®

As we observed earlier, this is tantamount to saying that the expressions
in question are generic referring expressions with referents assumed to be
alterable.'"” It is my understanding of the Court that, in fact, this explanation
pertains not only to the use of conventional language, but also to the use of
“relevant rules of international law”.

As a consequence of this understanding, what I need to explain is the
following passage:

Moreover, an international instrument has to be interpreted and applied within the framework
of the entire legal system prevailing at the time of interpretation.''®

Treaties shall be interpreted with consideration only for those rules of law
that are applicable at the time of interpretation — this is what the court
literally says, which cannot possibly be what it intended to say. First of
all, the utterance would be clearly incompatible with international law as
it currently stands. The dominant opinion in the modern literature is that
an applier — depending upon the circumstances — has the possibility of
taking into consideration not only the law applicable at the time when the
interpreted treaty was concluded, but also the law applicable at the time
of interpretation.'" Second, the expression would be clearly incompatible
with the overall point made by the Court. If the Court were of the opinion



THE ELEMENTS SET OUT IN VCLT ARrTICLE 31 § 3 189

that treaties should be interpreted with consideration only for those rules
of law that are applicable at the moment of interpretation, then there is no
reasonable explanation why the Court so strongly emphasises the devel-
opment of law as such.

In the domain to which the present proceedings relate, the last fifty years ... have brought
important developments --- [T]his the Court, if it is faithfully to discharge its functions,
may not ignore.'?°

Considering the context, the more probable interpretation is that the Court
merely wants to call our attention to the prevailing legal state-of-affairs.
The Court wishes to remind us that in contrast with the earlier doctrine,
according to current international law, appliers have the possibility of not
only using those rules of law that were once applicable at the conclusion of
the interpreted treaty, but also those rules that are applicable at the time of
interpretation.

6 THE CONTEXTUAL ELEMENTS PUT TO USE

What communicative standard or standards shall the parties to a treaty be
assumed to have followed, when an applier interprets the treaty using the
three classes of phenomena provided in VCLT article 31 § 37 With regard
to the use of context, there is reason to repeat part of what we have already
noted. In Chapter 4, we observed that in the legal literature, the act of inter-
pretation using context is often termed as SYSTEMATIC INTERPRETATION. !
When an applier uses the context — this is the assumption — the interpreted
treaty provision and the context together form some kind of larger whole, a
system. I also noted about the system assumed in the legal literature that it
is not a uniform concept.'?* The term SYSTEMATIC INTERPRETATION is used
to refer to not one type of system but two, depending on whether authors
envision the interpreted treaty provision and its context as the body of text
constituted by the text and its context, or the set of norms expressed. In
the former case, SYSTEMATIC INTERPRETATION is based on the existence a
system of a linguistic character; in the latter case it is based on the existence
of a system in the logical sense. Based on these observations, I then put into
words the five communicative standards assumed by appliers when they
interpret a provision using “the text” of the treaty interpreted; these standards
have been designated with the letters A to E.'” The standards are of two
types. Standards A, C and D govern the linguistic relationship assumed to
hold between the expressions used for an interpreted treaty provision and
the expressions used for the context. Standards B and E govern the logical
relationship that shall be assumed to hold between the norm content of an
interpreted treaty provision and the norms comprised by the context.
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As we observed in Chapter 5, partly different communicative standards
are to be assumed by appliers, when they use the contextual elements
described in VCLT article 31 § 2(a) and (b), compared to when they use
“the text” of a treaty. When using the contextual elements of article 31 §
2(a) and (b), appliers shall base their operations solely on the assumption
that the interpreted treaty provision and the context form a system in the
logical sense.'”* Among the different arguments I advanced to support this
conclusion, one was the fact that the expectations placed on a treaty provision
are considerably higher when it is considered part of a linguistic system,
compared to when it is considered part of a system in the logical sense.'?
If a treaty is to be considered part of two systems, of which the one is
linguistic and the other logical, then it stands to reason that the extension
of the former should be limited to include only part of the latter. As we
noted, the inherent line of limitation is formed by the text of the interpreted
treaty.'?® This same argument should be valid also when appliers use the
contextual elements described in VCLT article 31 § 3. If, when they use the
contextual elements set out in article 31 § 2(a) and (b), appliers are not to
assume that the interpreted treaty provision and the context form a system in
the linguistic sense, nor should they assume so when they use the elements
described in article 31 § 3.

Further confirmation of this proposition is provided if we consider the
nature of the three classes of phenomena set out in article 31 § 3. Subpara-
graph (a) speaks of “any subsequent agreement between the parties regarding
the interpretation of the treaty or the application of its provisions”. As
observed, “agreement” refers to any legally binding agreement regardless
of form, including not only written agreements but also non-written ones.'?’
If a communicative standard governs the relationship held between an
interpreted treaty provision and a subsequent non-written agreement, then
obviously this relationship cannot be the one that holds between the expres-
sions used for these two accords. Subparagraph (b) speaks of “any subse-
quent practice in the application of the treaty which establishes agreement
between the parties regarding its interpretation”. A practice does not take
the form of a text. If a communicative standard governs the relationship
held between an interpreted treaty provision and a subsequent practice, then
obviously this relationship cannot be the one that holds between expressions
used for the treaty and those that appear in the practice. Subparagraph (c)
speaks of “relevant rules of international law applicable in the relations
between the parties”. “[R]ules of international law” means each and every
rule that springs from international agreements, from customary interna-
tional law, or from “the general principles of law recognized by civilized
nations”.'?® Customary international law does not take the form of a text; nor
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do the general principles of law recognized by civilized nations. If a commu-
nicative standard governs the relationship held between an interpreted treaty
provision and a rule of international law, whatever its source, then clearly
this relationship cannot be the one that holds between the expressions used
for the interpreted treaty provision and the rule.'” All things considered, I
have difficulty arriving at any other conclusion than this: when an applier
interprets a treaty using a “‘subsequent agreement”, a “subsequent practice”,
or any one of the “relevant rules of international law”, it is solely on the
assumption that the interpreted treaty provision and the context form a
system in the logical sense.

The communicative standard assumed when an applier uses the “relevant
rules of international law” is easily established. According to an opinion
generally held in the literature, a treaty shall always be assumed compatible
with those other rules of international law that apply in the relation between
the parties, as long as the opposite has not been shown to be the case.'* See
for example O’Connell, who notes with regard to the provisions of VCLT
article 31 § 3(c):

The process of interpretation supposes that the parties contemplate a result not incompatible
with customary international law.'3!

Oppenheim’s International Law declares:

“[T]t is a rule of interpretation that a text emanating from a Government must, in principle,

be interpreted as producing and as intended to produce effects in accordance with existing

law and not in violation of it”.!3?

Let us also cite a passage from the records of the 770th meeting of the ILC:

Mr. de LUNA said that the text of a treaty was never drawn up in vacuo — In cases
where a treaty did not expressly say whether its provisions should be interpreted in a
manner derogating from or consistent with a rule of international law in force, the inter-
pretation should be in conformity with the rule in question, for States were presumed
to be under a duty to conform with international law, even were it was a case of jus
dispositivum.'3

Hence, when appliers interpret a treaty using “relevant rules of international
law”, they do so on the basis of the communicative standard B:

If a state produces an utterance taking the form of a treaty provision, then the provision
should be drawn up so that it does not logically contradict the context.'3*

It seems obvious that this standard B should also be assumed when appliers
use a “subsequent agreement” or a ‘“‘subsequent practice”; for the most
fundamental requirement placed on a logical system is that it be free of
logical contradiction. However, concentrating on the use of a “subsequent
agreement”, I wish to go one step further. Using a “subsequent agreement”,
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appliers also assume that the parties to the interpreted treaty have abided by
the communicative standard E:

If a state produces an utterance taking the form of a treaty provision, then the provision
should be drawn up in such a way that in the context there will be no instance of a logical
tautology.'?

To support this proposition, I will offer one argument only, and that is
the opinion expressed in the legal literature. According to a view generally
held in the literature, we shall count as a “subsequent agreement between
the parties regarding the interpretation of the treaty or the application of
its provisions” certain legally binding interpretation agreements.'*® When
such an agreement is used for the interpretation of a treaty, and this is done
based on the communicative assumption that the treaty and the agreement
do not logically contradict one another, the interpretation arrived at is an
AUTHENTIC INTERPRETATION (Fr. UN INTERPRETATION AUTHENTIQUE).!
An authentic interpretation does not compete on equal terms with an inter-
pretation arrived at through an application of the rules laid down in the
Vienna Convention (or the identical rules of customary international law);
the authentic interpretation always takes precedence. After all, the rules of
interpretation laid down in the Vienna Convention are jus dispositivum —
they apply only on the condition, and to the extent, that the parties to a
treaty have not come to agree between themselves on something else.!*8
If we accept the suggestion that a legally binding interpretation agreement
can be used according to the provisions of VCLT article 31 § 3(a), then, as
a result, this usage must be based on some other communicative standard
than B. All things considered, the conclusion I draw is the following: when
appliers interpret a treaty using the contextual element described in article
31 § 3(a), they do so on the basis of not only standard B but also standard E.

7 CONCLUSIONS

According to VCLT article 31 § 1, a treaty shall be interpreted in good faith
“in agreement with the ordinary meaning given to the terms of the treaty
in their context and in the light of its object and purpose”. As a means of
interpretation, the context comprises an exceptionally wide range of data.
Therefore, to facilitate presentation, I have chosen to divide the concept
into three parts, each part being the subject of a separate chapter of this
work. The purpose of this chapter is to describe what it means to interpret
a treaty using the contextual elements described in VCLT article 31 § 3.
Based on the observations made in this chapter, the following four rules of
interpretation can be established:
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Rule no. 11

§ 1. If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results, and that
subsequent to the conclusion of the treaty the parties made an agreement
regarding the interpretation of the treaty or the application of its provisions,
and the agreement — in light of the provision interpreted — in one of the
two possible ordinary meanings can be considered to involve a logical
contradiction, while in the other it cannot, then the latter meaning shall be
adopted.

§ 2. For the purpose of this rule, AGREEMENT means any agreement
governed by international law, whether written or not.

§ 3. For the purpose of this rule, an agreement was made SUBSEQUENT to
the conclusion of a treaty, if (and only if) it was made after the point in
time when the interpreted treaty was established as definite.

§ 4. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.

§ 5. For the purpose of this rule, an agreement is one REGARDING the inter-
pretation of a treaty or the application of its provisions, if (and only if)
the agreement was made with the purpose of either clarifying the meaning
of said treaty, or of serving in some other manner as a guide for its
application.

Rule no. 12

§ 1. If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results, and that
subsequent to the conclusion of the treaty the parties made an agreement
regarding the interpretation of the treaty or the application of its provisions,
and the agreement — in light of the provision interpreted — in one of the two
possible ordinary meanings can be considered to involve a logical tautology,
while in the other it cannot, then the latter meaning shall be adopted.

§ 2. For the purpose of this rule, AGREEMENT means any agreement
governed by international law, whether written or not.

§ 3. For the purpose of this rule, an agreement was made SUBSEQUENT to
the conclusion of a treaty, if (and only if) it was made after the point in
time when the interpreted treaty was established as definite.

§ 4. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.

§ 5. For the purpose of this rule, an agreement is one REGARDING the
interpretation of a treaty or the application of its provisions, if (and only if)
the agreement was made with the purpose of either clarifying the meaning of
said treaty, or of serving in some other manner as a guide for its application.
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Rule no. 13

§ 1. If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results, and
that subsequent to the conclusion of the treaty a practice has developed,
which can be said to establish the agreement of the parties regarding the
interpretation of said treaty, so that the practice — in light of the provision
interpreted — in one of the two possible ordinary meanings can be considered
to involve a logical contradiction, while in the other it cannot, then the latter
meaning shall be adopted.

§ 2. For the purpose of this rule, PRACTICE means any number of applica-
tions, one or many.

§ 3. For the purpose of this rule, the APPLICATION of a treaty means any
and all measures based on the treaty.

§ 4. For the purpose of this rule, a practice is considered SUBSEQUENT to
the conclusion of a treaty, if (and only if) it developed after the point in
time when the interpreted treaty was established as definite.

§ 5. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.

§ 6. For the purpose of this rule, AGREEMENT means not only the concor-
dance upon which the treaty was originally concluded, but also any possible
concordance arrived at after the conclusion of the treaty, excluding, however,
interpretative agreements governed by international law.

§ 7. For the purpose of this rule, a practice establishes agreement with
regard to the INTERPRETATION of a treaty, only on the condition that practice
agrees with the treaty, when interpreted in accordance with rule no. 1.

Rule no. 14

§ 1. If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results, and that
a relevant rule of international law is applicable in the relationship between
the parties, and the rule — considered in light of the provision interpreted —
in one of the two possible ordinary meanings can be considered to involve
a logical contradiction, while in the other it cannot, then the latter meaning
shall be adopted.

§ 2. For the purpose of this rule, RULE OF INTERNATIONAL LAW means any
and all rules whose origin can be traced to a formal source of international
law.

§ 3. For the purpose of this rule, PARTIES means any and all states for which
the treaty is in force at the time of interpretation.

§ 4. For the purpose of this rule, whether a rule of law is APPLICABLE or
not is determined based upon the legal state-of-affairs that prevailed at the
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time when the treaty was concluded, unless otherwise applies according to

§5.

§ 5. For the purpose of this rule, whether a rule of law is APPLICABLE or not
is determined based upon the legal state-of-affairs prevailing at the time of
interpretation, provided that it can be shown that what is being interpreted
is a generic referring expression with a referent assumed by the parties to
be alterable.

10.
11.
12.
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CHAPTER 7

USING THE OBJECT AND PURPOSE

It is the purpose of this chapter to describe what it means to interpret a
treaty using its object and purpose. “A treaty shall be interpreted in good
faith in accordance with the ordinary meaning to be given to the terms of
the treaty... in the light of its object and purpose” — this is provided in article
31§ 1.

Un traité doit étre interprété de bonne foi suivant le sens ordinaire a attribuer aux termes du
traité ... a la lumiere de son objet et de son but.

Un tratado deberd interpretarse de buena fe conforme al sentido corriente que haya de
atribuirse a los términos del tratado ... teniendo en cuenta su objeto y fin.

One thing is immediately evident from reading this text. When an applier
uses the object and purpose of a treaty in accordance with the provisions
of VCLT article 31, the object and purpose is not considered independently
of other means of interpretation. The object and purpose is always used in
relation to conventional language (“the ordinary meaning”). Seen from a
different perspective, we could say that when appliers use the object and
purpose of a treaty, it is always a second step in the interpretation process.!
The question has arisen whether or not a given complex of facts shall be
considered to come within the scope of application of the norm expressed
by a certain treaty provision P, and the provision P has been interpreted
using conventional language. However, this (very first) introductory act
of interpretation has been found insufficient. The ordinary meaning of the
treaty provision P is either vague or ambiguous — the use of conventional
language leads to conflicting results. Possibly, conventional language has a
role to play in the process of gaining understanding of the treaty, but then
it must be supplemented by additional means of interpretation. The idea
of using the object and purpose is that it will serve as such a supplement.
Where the ordinary meaning of a treaty provision is vague, using the object
and purpose will make the meaning of the provision more precise. Where
the ordinary meaning is ambiguous, using the object and purpose will help
to determine which one of two possible meanings is correct, and which one
is not. All this is evident from VCLT article 31 § 1.> What the provision says
is not that the terms of a treaty shall be interpreted in the light of its object
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and purpose. What the provision says is that a treaty shall be interpreted
“in accordance with the ordinary meaning to be given to the terms of the
treaty ... in the light of its object and purpose”. Hence, if we wish to give
a shorthand description of how the object and purpose of a treaty shall be
used, the description could look like this:

If it can be shown that the interpretation of a treaty provision in
accordance with interpretation rule no. 1 leads to conflicting results,
and that between the provision and the object and purpose of the treaty
there is a relationship governed by the communicative standard S, then
the provision shall be understood as if the relationship conformed to
this standard.

Two questions must be answered, in order for my task to be considered
completed:

(1) What is meant by “the object and purpose” of a treaty?

(2) What communicative standard or standards shall the parties to a treaty
be assumed to have followed, when an applier interprets the treaty using
its “object and purpose”?

I shall now give what I consider to be the correct answers to these questions.

In Sections 1-3, T shall begin by answering question (1). In Sections 4-5,

I shall then answer question (2).

1 ON THE MEANING OF “OBJECT AND PURPOSE” IN GENERAL

In VCLT article 31 § 1, “the object and purpose” of a treaty means those
reasons for which the treaty exists — sometimes termed as the ratio legis
or the treaty’s raison d’étre.® As with all things, the object and purpose of
a treaty is in essence subjective. If we say of a thing that it has a certain
object or a certain purpose, then it is only because someone, according to
what we assume, confers on the thing this very object or purpose. Of course,
different people may confer different objects and purposes on a thing. For
some, a bottle of wine can be a means of intoxication; others may consider
the wine an accompanying drink to a meal; still others may view it as a
collector’s item and an investment. The question is what concept or human
idea we assume, when in Vienna Convention article 31 we speak of “the
object and purpose” of a treaty.

At this juncture it may be useful to consider international law from the
perspective of national legal doctrine. Sometimes, the interpretation of a
treaty using its object and purpose is referred to by the term TELEOLOGICAL
INTERPRETATION.* In certain national legal systems, jurisprudence distin-
guishes between two types of teleological interpretation, termed as subjective
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and objective.” According to this terminology, interpretation is SUBJECTIVE
TELEOLOGICAL when a law is interpreted based on the objects and purposes
presumedly conferred on the law by the original “lawmaker”. If, on the other
hand, the law is dissociated from its authors, and instead the applier ventures
to interpret it based on the objects and purposes presumedly assigned to
the law by the legal community — given the laws of the nation at large —
or by people in general, then interpretation is OBJECTIVE TELEOLOGICAL.®
This division into subjective and objective teleological interpretation has no
counterpart in international law. Here, teleological interpretation is merely
subjective. It is a view generally held in the literature that when appliers
interpret a treaty using its object and purpose, it is always based on those
objects and purposes assumedly conferred on the treaty by the treaty parties.’
Considering the ultimate goal of all treaty interpretation, I really have diffi-
culty seeing how an act of objective teleological interpretation would at
all be possible. When an applier interprets a treaty using its object and
purpose, it is to determine the legally correct meaning of that treaty.® The
legally correct meaning of a treaty has been defined earlier as follows:
those pieces of information conveyed by the treaty with regard to its norm
content, according to the intentions of the treaty parties — all those states, for
which the treaty is in force — insofar as these intentions can be considered
mutually held.” Given this, “the object and purpose” of a treaty can hardly
be anything other than the object and purpose, which the parties to the treaty
intended it to have — or rather, more specifically, mutually intended it to
have.

So, the ultimately determining factor for what shall be considered the
content of the object and purpose of a treaty would, as things stand, be the
intentions of the treaty parties. To determine the object and purpose of a
treaty it is evident that a separate process of interpretation might sometimes
be needed.'® In some cases, the intentions of the parties to a treaty with
regard to its object and purpose are bound to be considered unclear. Some
authors, however, wish to go a step further. For instance, according to
professors Bos and Sur, the object and purpose of a treaty is something that
always must be determined through an interpretation process — before the
object and purpose of a treaty has been determined through interpretation, the
treaty cannot possibly be subjected to an act of interpretation using its object
and purpose.!! By making this assertion, the authors (quite understandably)
slip up in their thinking. The flaw of their argument is that they do not
distinguish between the object and purpose of a treaty in relation to a specific
interpretation alternative (that is to say, a specific norm) on the one hand,
and on the other hand the object and purpose of a treaty in relation to that
treaty’s norm content in extenso.
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When appliers determine the object and purpose of a treaty, it is only in
relation to a specific interpretation alternative. What the applier wants to know
is whether she can arguably assert about two specific interpretation alterna-
tives — of which neither, from the point of view of conventional language, and
that language only, can be considered more correct than the other — that only
one is correct from the point of view of the object and purpose of the interpreted
treaty. Of course, professors Bos and Sur are right in the sense that sometimes,
a relatively high degree of clarity must be obtained with regard to the object
and purpose of a treaty vis-a-vis that treaty’s norm content in extenso, before
the object and purpose of the treaty can be determined vis-a-vis the given inter-
pretation alternatives; and, of course, they are right in the sense that achieving
this clarity often requires a separate process of interpretation. This typically
ought to be the case when the applier has to choose between two interpretation
alternatives, both of which lead to a realisation of the object and purpose, but
one of them does so to a greater degree than the other. But the two professors
are clearly wrong, when they assert that determining the object and purpose of a
treaty vis-a-vis two given interpretation alternatives always requires a separate
process of interpretation. An applier may be somewhat unclear about the object
and purpose of a treaty vis-a-vis its norm content in extenso. But at the same
time, she can be completely clear about the object and purpose of the treaty
vis-a-vis the two interpretation alternatives she is to consider. For example,
often one does not need to know much about the object and purpose of a treaty
vis-a-vis its norm content in extenso, to observe that a specific interpretation
alternative leads to a result that does not agree with the object and purpose.

An important distinction to be made is that between “the object and
purpose” of a treaty on the one hand, and on the other hand those reasons
that are the cAUSE (Fr. MOTIF) for the treaty.'? By the “object and purpose”
of a treaty — as stated earlier — we understand the reasons for which the
interpreted treaty exists. Of course, this definition is ambiguous in the sense
that we cannot directly determine from its wording whether by “reasons”
we mean the state-of-affairs, which the parties expect either shall or should
be the consequence of their agreement, or the state-of-affairs of which,
assumedly, the agreement itself is a consequence. The former state-of-affairs
is non-factual; it belongs to the time subsequent to the establishing of the
treaty as definite.!* With the terminology of the Vienna Convention this
is what we would usually call the “object and purpose” of a treaty. As
an example, we could say that the object and purpose of the European
Convention for the Protection of Human Rights and Fundamental Freedoms
is to defend and uphold the ideal of a democratic society.!* The latter state-
of-affairs is factual; it belongs to the time prior to the establishing of the
treaty as definite.'® This is what we call the CAUSE for a treaty. Accordingly,
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we could say that the experiences of World War II and Nazi Germany were
the cause, when in 1949 the Council of Europe decided to draft a European
Convention for the protection of human rights.!® The cause for a treaty is
not included in the extension of the “object and purpose” of a treaty, in the
sense of VCLT article 31. All means of interpretation listed in article 31
relate to the interpreted treaty — or rather the agreement expressed by the
treaty — as it stands either at the point in time when the treaty is established
as definite, or subsequent to that point.!” Clearly, the cause for a treaty does
not fit this description. If the cause for a treaty can be determined, then it
shall be used according to the provisions of VCLT article 32, as part of “the

circumstances of its [i.e. the treaty’s] conclusion”.'®

2 “OBJECT AND PURPOSE” — ONE CONCEPT OR TWO?
MOREOVER, REGARDING THE VARIATION OF AN OBJECT
AND PURPOSE OVER TIME

It is a conspicuous fact that VCLT article 31 speaks both of a treaty’s
“object” (Fr. “objet”; Sp. “objeto”) and a treaty’s “purpose” (Fr. “but”;
Sp. “fin”). In everyday language, the words OBJECT (Fr. OBJET; Sp. OBJETO)
and PURPOSE (Fr. BUT; Sp. FIN) are quite clearly synonymous. Hence, as
long as we stay within the bounds of everyday language, and everyday
language only, it is an utter tautology to speak of a treaty’s “object and
purpose™.'” Of course, the parties to the Vienna Convention might have
used the expressions “object” (“objet”, “objeto”) and “purpose” (“but”,
“fin”) in a special or some sort of technical meaning. In French (public)
law, the distinction is sometimes made between the OBJET and BUT of a
legal transaction.”” L’OBJET D’UN ACTE is then understood to be the direct
and immediate consequence of the performance of a legal transaction.

[L]’objet d’un acte réside dans les droits et les obligations auxquels il donne naissance.
L’objet d’un acte, c’est donc la norme qu’il crée.”!

LE BUT D’UN ACTE, on the other hand, is the result achieved through L’ OBJET.

[L]es droits et les obligations crées par I’acte ne constituent pas une fin en eux-mémes. Il ne
sont que le moyen d’atteindre un résultat donné. Et c’est ce résultat qui forme, pour le ou
les auteurs de 1’acte, le but recherché.?

There are authors in the French international law literature who maintain
that a parallel distinction should be valid for international law as well, and
especially so for the application of VCLT article 31.%2 The problem is that
no matter how elucidative the terminology of the French legal doctrine
might seem, this assertion does not agree with the way the words OBJECT
(OBJET, OBJETO) and PURPOSE (BUT, FIN) are generally used by actors of
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international law.>* English authors can at one point speak of a treaty’s
OBJECT, then jump to the treaty’s PURPOSE, and in the next breath speak of the
treaty’s OBJECT AND PURPOSE, without any evidence of a consistent semantic
pattern.”> The same applies to German authors who interchangeably speak
of the ZIEL of a treaty, the ZWECK of a treaty, and the ZIEL UND ZWECK
of a treaty.”® Symptomatic are the abundance of variants used. In addition
to the phrases OBJECT AND PURPOSE and ZIEL UND ZWECK, respectively,
the literature offers a number of similar words and word combinations: in
the English literature, AIM, PURPOSE AND OBJECTIVE, PURPOSE AND AIM,
FUNCTION, PURPOSES AND FUNCTIONS, TARGET, END ... 2’ in the German,
GEGENSTAND, SINN UND ZWECK, .... 2 I fail to see that by using these
terms, actors in international law intend something new.

Equally indeterminate is the language that comes forth in the Vienna
Conventionitself. Several provisions mention the OBJECT AND PURPOSE (OBJET
ET BUT, OBJETO Y FIN) of a treaty, one such provision being article 18.* Up
to the conclusion of the Vienna Conference’s first session in 1968, the text of
article 18 — then discussed as (draft) article 15 — read as follows: “acts tending
to frustrate the object of a treaty”. The Drafting Committee, however, later
changed it toread: “acts which would defeat the object and purpose of a treaty”.
The Committee explains the revision in the following manner:

The Drafting Committee had replaced the words “acts tending to frustrate the object of a
treaty” by the words “acts which would defeat the object and purpose of a treaty”. It wished
to emphasize that that was a purely drafting change, made in the interests of clarity. It had
added the word “purpose” to the word “object” because the expression “[the treaty’s] object
and purpose” was frequently used in the convention. The absence of the word “purpose” in
the introductory phrase of article 15 might lead to difficulties in interpretation. The change
in no way affected the substance of the provision and did not widen the obligation imposed
on States by article 15.3°

Article 60 § 3(b) speaks disjunctively about a treaty’s “object or purpose”
(“objet ou but”, “objeto o fin”):

A material breach of a treaty, for the purpose of this article, consists in... (b) the violation of
a provision essential to the accomplishment of the object or purpose of the treaty.

It is true that this could be understood to mean that, according to Vienna
terminology, OBJECT and PURPOSE are two different things. The more
reasonable reading, however, is to regard article 60 as yet another indication
of the fact, that in drafting the text of the Vienna Convention — regardless of
what the text itself might suggest — the authors were acting under the belief
that there would be no difference at all between the meaning of a treaty’s
OBJECT (OBJET, OBJETO) and the meaning of its PURPOSE (BUT, FIN). For how
can we possibly say that a breach of a treaty is material, simply because
it consists of a violation of a provision essential to the accomplishment
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of the treaty’s object, and the treaty’s object alone, if we simultaneously
claim that a treaty’s OBJECT is those rights and obligations expressed by the
treaty? Are not all breaches of a treaty by definition such that they thwart
the accomplishment of the treaty’s OBJECT in this sense?

All things considered, there are convincing reasons to believe, what even
many French authors have been compelled to admit: the distinctions made
in the French legal doctrine between OBJET and BUT cannot explain the
way these words are used in VCLT article 31.! This result might seem
to discourage. However, the question is if we really need to expend more
energy on trying to establish the meaning of the words OBJECT and PURPOSE,
in the sense of VCLT article 31, given the assumption that each of the two
words OBJECT and PURPOSE could be dealt with separately from the other.
My answer to this question is in the negative. The reason is that we can quite
easily establish the meaning of the expression “object and purpose”, as long
as we regard it as a single lexical unit — in the terminology of linguistics, it
would be called an idiomatic phrasal lexeme. As we noted, when the two
words OBJECT and PURPOSE are considered independently of each other, they
cannot be said to stand for what the French legal doctrine denotes with the
two terms OBJET and BUT, respectively. However, when THE OBJECT AND
PURPOSE is considered as a phrasal lexeme, then the meaning of that lexeme
plainly corresponds to the computed meanings ascribed to those terms in
the French legal doctrine. When an applier interprets a provision of a treaty
using the treaty’s “object and purpose”, he can understand the provision in
two different ways — this is evident from the literature.** First, the applier
can understand the provision in light of the rights and obligations expressed
in the treaty. Second, he can understand the provision in light of the state-
of-affairs (or states-of-affairs) which the parties to the treaty expect to attain
through applying said rights and obligations.

Hence, it seems we are left with two alternatives. Either we understand
the expression “object and purpose” in such a way that the two words
OBJECT andPURPOSE each come off as synonymous with the sum total of
OBJET and BUT in the sense of the French legal doctrine. Or, we draw the
conclusion that the two words OBJECT and PURPOSE, considered indepen-
dently from each other, carry no intelligent meaning at all — the expression
“object and purpose” is synonymous with OBJET and BUT in the sense of
the French legal doctrine, not because this comes off as the result when the
individual meanings of the two words OBJECT and PURPOSE are computed
in a grammatically correct manner, but because this is the meaning of the
expression when considered as a single lexical unit.>* Of course, the first
alternative does not agree with interpretation rule no. 4:
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If it can be shown that the interpretation of a treaty provision in accordance with interpretation
rule no. 1 leads to conflicting results, and that somewhere in the text of said treaty an
expression is included, which — in light of the provision interpreted — in one of the two
possible ordinary meanings of the interpreted treaty provision can be considered a pleonasm,
while in the other it cannot, then the latter meaning shall be adopted.**

However, from a purely practical standpoint, I cannot see how the choice
of interpretation alternative would really make a difference. If we know
the meaning of the expression “object and purpose”, then there are no
reasons other than purely semantic ones for determining the merits of each
respective alternative. Hence, whatever the individual meanings of the two
words OBJECT andPURPOSE might be (if such meanings even exist), I have
chosen to leave the issue as it stands.

Earlier, we observed how the conventions of human language change over
time, and how this predicament shall be approached by appliers when they
interpret a treaty using conventional language. Similarly, we observed how
appliers shall approach temporal variations in the context, more particularly
in the contextual element set out in VCLT article 31 § 3(c). Conventional
language and the context are not, however, the only means of interpretation
whose contents may vary. Another means prone to variation is the object
and purpose of a treaty — more specifically, the state-of-affairs (or states-of-
affairs), which the parties to the treaty expect to attain through applying the
treaty. For the sake of clarity, this state-of-affairs will henceforth be termed
in Greek as the felos, or — if the plural is intended — the teloi, of the treaty.
Of course, the parties to a treaty may ab initio already have stated its telos
to permit an alteration — using a generic referring expression with a referent
assumed to be alterable.®® This is, however, not the situation I am referring
to. What I wish to address — let it be clear — is the situation where the parties
to a treaty, despite the fact that at the time of concluding the treaty they
might have had a completely clear picture of what the treaty’s felos was
to be,* later changed their minds. There are several reasons for why such
a considerable change of heart may occur. Assume for example that the
telos of a treaty is something the parties expect to attain, not only through
the means represented by the treaty itself, but through the combined effect
of the treaty and some other means, and that these other means undergo
change, so that the treaty’s original telos can no longer be attained.’” Or
assume that the instrumental relationship that holds between the treaty and
its telos was not completely defined at the start, but in part is created, so to
speak, by the later use of the treaty, and that the norm contents of the treaty
gradually undergo changes.*®

Obviously, the concept represented by the “object and purpose” of a
treaty is not such that it must necessarily exist at a specific point in time. It
is the general view held among authors that an applier — depending on the
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circumstances — shall have the possibility of taking into consideration, not
only the telos that the treaty assumedly may have had at its conclusion, but
also the telos that the treaty assumedly has at the time of interpretation.>® As
noted earlier, the decisive factors for determining the “object and purpose”
of a treaty are the intentions held by its parties.*” The crux of the matter
is that these intentions — depending on the circumstances — might not only
be the intentions held at the time when the treaty was concluded, but also
the intentions held at the time of interpretation. Evidently, the literature is
cause for further questions. When shall the telos of a treaty be determined
based on the intentions held at the time of its conclusion? And when shall
it be determined based on the intentions held at the time of interpretation?
The literature does not provide us with a definitive answer.

Personally, I see no other possible solution to this issue than to use the
criteria that we have earlier defined for resolving the issue of temporal
variations in language and law.*!

If it can be shown that the thing interpreted is a generic referring
expression with a referent assumed by the parties to be alterable, then
the relos of a treaty shall be determined based on the intentions held
by the parties at the time when the treaty is interpreted. In all other
cases, the relos shall be determined based on the intentions held at the
time when the treaty was concluded.

Of course, the principle source of support for this proposition is the context.
The parallel between these different groups of issues — the issues concerning
variations in the felos of a treaty, and those concerning variations in language
and law, respectively — is simply so obvious that any other solution appears
unthinkable. In addition, functional links exist between the different means
of interpretation, provoking the need for a comprehensive solution. For how
do appliers go about determining the felos of a treaty? I would argue that
in one way or another, the felos of a treaty is always determined based on
the text of said treaty understood in accordance with the ordinary meaning
to be given to its terms. Considering this, it would surely cause difficulties
if some other criterion determined the telos of a treaty, than that which
determines the contents of “the ordinary meaning”. All things considered,
I will regard the issue as settled.

3 TREATIES WITH SEVERAL OBJECTS AND PURPOSES

It is a well-known fact that normally, not only one felos is conferred on a
treaty by its parties. When a treaty is concluded, it is often with the intention
that several feloi be attained, all at the same time. First of all, it is generally
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the case that a specific telos is conferred on each and every provision. These
teloi are typically relatively concrete. Normally, however — assuming that
the scope of the treaty is not exceptionally small — one can count on also
finding a number of teloi, which relate to several provisions in combination
or to the treaty as a whole. These teloi are typically relatively abstract. To
illustrate, it seems that in the European Convention for the Protection of
Human Rights and Fundamental Freedoms, the telos of article 6 paragraph
3(d) is to ensure the accused criminal of a full equality of arms throughout
the criminal process,*> while the combined telos of article 6 paragraphs 1,
2 and 3 is to ensure that the accused is given a fair trial*® and the telos
conferred on the convention as a whole is to promote and defend the ideal
of a democratic society.*

Considering this background, the text of the Vienna Convention indeed
looks peculiar. Article 31 § 1 does not speak of the objects and purposes
of a treaty in the plural, but of its “object and purpose” in the singular. All
things considered, however, I find it difficult to see how we could possibly
treat as correct an interpretation of the text in accordance with its wording.
It is the general view held among authors, that when appliers interpret a
treaty using its object and purpose, they really cannot leave out any of the
teloi that the parties assumedly intended to attain.*> Among the range of
authors having addressed this issue, either in connection with the adoption
of the Vienna Convention or subsequent to it, I have found only one who
hints at anything else — namely, professor Jacobs. He writes:

The change from “objects and purposes” to “object and purpose” in the final draft may
have been intended to give greater certainty, on the ground that there was less likely to
be controversy on what was the principal object and purpose of a treaty than on which of
several possibly conflicting objects and purposes should determine the meaning of a disputed
term.*

What the author appears to be saying is that when appliers interpret a treaty
using its object and purpose, they would have only one single felos to
consider; and this, in the terminology of Jacobs, is “the principal object and
purpose of the treaty”. In my judgment, this is a reading that does not agree
with the rules of interpretation laid down in international law.

According to international law, two first-order rules of interpretation are
applicable prima facie , when appliers set out to determine whether they
shall understand the expression “object and purpose” as a reference to the
telos of a treaty in the singular, or as a reference to the teloi of the treaty in
the plural. Let us call these rules numbers 1 and 18. Interpretation rule no.
1 states:
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If it can be shown that in a treaty provision, there is an expression whose form corresponds to
an expression of conventional language, then the provision shall be understood in accordance
with the rules of that language.*’

Interpretation rule no. 18 provides as follows:

If, by using the preparatory work of a treaty, a concordance can be shown to exist, as
between the parties to said treaty, and with regard to the norm content of an interpreted
treaty provision, then the provision shall be understood in such a way that it logically agrees
with the concordance.*

These two rules are in conflict with one another.

As observed earlier, applying interpretation rule no. 1 leads us to the
conclusion that we shall understand the “object and purpose” of a treaty
to refer to the telos of the treaty in the singular. Applying interpretation
rule no. 18 leads us to the conclusion that we shall understand the “object
and purpose” of a treaty to refer to the teloi of the treaty in the plural.
As noted by professor Jacobs, up to the point in 1966, when the Inter-
national Law Commission finally presented its proposed text to the ILC
Drafting Committee, it carried the wording “objects and purposes”; this
was subsequently changed by the committee to “object and purpose”.*
The implication is that this fact alone would be sufficient reason for us
to believe that when appliers interpret a treaty, they would only have one
single telos to consider. (The assumption is that when modifications are
made in the draft of a treaty this typically involves a modification of the
treaty as well, from the perspective of its meaning.) Personally, I would
like to suggest that as a matter of fact, the preparatory work of the Vienna
Convention is uncommonly strong support for the exact opposite. During the
eighteenth session of the ILC, members repeatedly and consistently spoke
of “objects and purposes” — in accordance with the draft then existing — and
no opposition to this language seems to have been voiced.”® However, when
the Drafting Committee presented its revised text at the close of the session,
no reason was given for why the expression “objects and purposes” had
been changed to “object and purpose”.>! It is not the Drafting Committee’s
place to introduce, on its own volition, anything of substance in those texts
discussed earlier among the members of the ILC in plenary session.’> As
a consequence, it is difficult to believe that the expression “object and
purpose”, in the revised draft presented by the ILC Drafting Committee,
should mean anything other than the “objects and purposes” is was meant to
replace. If the expression “objects and purposes” shall be read as a reference
to the teloi of a treaty in the plural, then the expression “object and purpose”
must be read in the same way.
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Under international law, two second-order rules of interpretation govern
the conflict between interpretation rules nos. 1 and 18.% Let us call them
numbers 40 and 41. Interpretation rule no. 40 states:

If it can be shown that the interpretation of a treaty provision in accordance with any one
of interpretation rules nos. 1-16 leads to a result, which is different from that obtained
by interpreting the provision in accordance with any one of interpretation rules no. 17-39,
and that the application of the former rule either leaves the meaning of the interpreted
treaty provision ambiguous or obscure, or amounts to a result which is manifestly absurd or
unreasonable, then the provision shall not be understood in accordance with this former rule.

Interpretation rule no. 41 provides as follows:

If it can be shown that the interpretation of a treaty provision in accordance with any one
of interpretation rules nos. 1-16 leads to a result, which is different from that obtained by
interpreting the provision in accordance with any one of interpretation rules nos. 17-39, then,
rather than with the latter of the two rules, the provision shall be understood in accordance
with the former, except for those cases where interpretation rule no. 40 applies.

In my judgment, the latter of these two rules is the one that determines
the relationship between interpretation rules nos. 1 and 18, in the situation
where an applier sets out to determine whether he shall understand the
expression “object and purpose” in article 31 as a reference to the telos of
a treaty in the singular, or as a reference to the feloi of the treaty in the
plural: if it can be shown that the interpretation of the expression “object and
purpose” in accordance with interpretation rule no. 1 leads to a result, which
is different from that obtained by interpreting the expression in accordance
with rule no. 18, then the expression shall not be understood in accordance
with interpretation rule no. 1. It would then be up to me to establish that
the application of interpretation rule no. 1 either leaves the meaning of
the interpreted provision ambiguous or obscure, or that it leads to a result
which is manifestly absurd or unreasonable. Evidently, the application of
interpretation rule no. 1 does not leave the meaning of the interpreted
treaty provision ambiguous or obscure. Now, the question is whether I can
establish that the application leads to a result which is manifestly absurd or
unreasonable.

In the situation at hand, saying that the application of interpretation
rule no. 1 leads to a result which is manifestly absurd or unreasonable is
tantamount to saying that interpretation rules nos. 1 and 18 are based on
communicative assumptions, arguably of which the assumption underlying
an application of the former rule is significantly weaker than the assumption
underlying an application of the latter.>* Interpretation rule no. 1 is based on
the assumption, that parties to a treaty express themselves in such a way that
every expression in the treaty, with a form corresponding to an expression
of conventional language, bears a meaning that agrees with the rules of that
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language.> Translated to the interpretation of the expression “object and
purpose”, the idea could be expressed as follows:

The parties to the Vienna Convention have expressed themselves in
such a way that the meaning of the expression “object and purpose”
agrees with the rules of conventional language.

For the sake of simplicity, let us term this as the assumption underlying the
application of rule no. 1. Interpretation rule no. 18 is based on the assumption
that parties to a treaty express themselves in such a way that the treaty and
its preparatory work are logically compatible, insofar and to the extent that,
by using the preparatory work, good reasons can be provided showing a
concordance to exist, as between the parties to the treaty, with regard to
its norm content.’® Translated to the interpretation of the expression “object
and purpose”, the idea could be expressed in the following manner:

The parties to the Vienna Convention have expressed themselves in
such a way, that the meaning of VCLT article 31 § 1 logically agrees
with the preparatory work of VCLT, insofar and to the extent that by
using the preparatory work, good reasons can be provided showing a
concordance to exist, as between the parties to the Vienna Convention,
and with regard to the norm content of article 31 § 1.

Let us term this as the assumption underlying an application of rule no. 18.
As far as [ can see, there are only two ways of showing that an assumption
A is substantially weaker than an assumption B. First, arguments may
be presented undermining the assumption A. Second, arguments may be
presented reinforcing the assumption B. I will now present two arguments,
which undermine the assumption underlying the application of rule no. 1.
First, it is evident that reading the Vienna Convention in the way suggested
by professor Jacobs would lead to severe practical problems. In making his
suggestion, Jacobs assumes that treaties always have a single, principal, and
all-embracing felos, to which every other felos of the treaty can be said to
be subordinate. They do not. Many treaties have several principal teloi;’’ 1
dare say most have.”® When appliers interpret a treaty “in light of its object
and purpose”, and they find that the treaty has more than one principal
telos, then appliers — having embraced Jacobs’s reading — are faced with
two alternatives. Either appliers conclude that for the interpretation of the
treaty in question the object and purpose cannot be used at all, since it is
apparent that the interpreted treaty bears more than one single, principal,
and all-embracing telos. Or, appliers postulate that a treaty — even though in
general terms it cannot be said to have a single, principal, and all-embracing
telos — always bears a single, principal, and all-embracing telos in each
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specific case; and they then proceed to determine which of the treaty’s
several principal feloi is the weightiest. Both alternatives seem equally
dubious. The first alternative raises serious doubts, since it greatly reduces
the significance of the object and purpose in the process of interpretation. If
only those treaties that bear a single, principal telos were to be interpreted
using the object and purpose, then the use of this means would be more
the exception than the rule. This is counter to the idea of the object and
purpose as a “principal means of interpretation”.”® The second alternative
raises doubts since it makes interpretation excessively labour-intensive. If a
treaty has more than one principal felos, and by the “object and purpose” of
a treaty we mean all those feloi that the treaty assumedly has, then clearly
there is the possibility that using the object and purpose will lead to different
results, depending upon which of the treaty’s principal teloi is actually used.
Then, but only then, must the relative weight of the reloi be established. If,
however, by the “object and purpose” of a treaty we were to understand
its single, principal, and all-embracing telos, then the relative weight of
the feloi must always be established. The question whether appliers, by
using different teloi will be faced with conflicting results, appears entirely
irrelevant; for it is only after the point when the relative weights of the
teloi have been established, that we can say whether the use of object and
purpose leads to an intelligible result at all.

Second, I can see no good reason why, for the purpose of interpretation,
appliers should be free to use the single, principal zelos of a treaty, but have
to completely ignore all feloi of a lower degree of abstraction. The reason
Jacobs gives is that typically, a single, principal felos is easier to determine
than the relative weight of the less abstract teloi.®® The basis for this claim
18 somewhat unclear. As far as I can see, it must be based on one of the
following three assumptions:

(1) A treaty never has more than one principal telos, but it always has
different teloi of a lower degree of abstraction, and when the latter are
used to interpret a treaty, it typically leads to conflicting results.

(2) A treaty may have more than one principal telos, but the relative weight
of these different principal feloi is typically easier to determine than the
relative weight of the less abstract feloi.

(3) A treaty may have more than one principal felos, but it is more frequently
the case that by using the less abstract feloi of a treaty, appliers will be
faced with conflicting results.

The first assumption is obviously wrong. As observed, many treaties have

two or more principal feloi, out of which we cannot comfortably consider

one to be weightier than the others. Hence, the assumption that treaties never
have more than one principal telos does simply not stand up to reality. The
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second assumption is certainly dubious. I can see no support whatsoever for
the idea that the relative weight of the principal feloi of a treaty typically
would be easier to determine than the relative weight of its less abstract
teloi. As a matter of fact, there is considerable reason to believe the situation
to be quite the opposite. The more concrete a felos, the easier it should be
to determine; and the easier a telos is to determine, the easier it should be to
determine its relative weight. The third assumption must also be seriously
called into question. It is true that a treaty may have more than one felos,
but this is not at all rare; on the contrary. I dare say it is very rare indeed that
a treaty does not have more than one felos.%! It does not seem a plausible
suggestion that the less abstract feloi of a treaty would lead to conflicting
results with such a great frequency. All things considered, it seems we have
little reason to embrace what Jacobs argues, namely that the principal felos
of a treaty is typically easier to determine than the relative weight of the less
abstract teloi. Along with these two arguments we may note the absence
of counter-arguments. I can see no single argument that either supports the
assumption underlying the application of rule no. 1, or that undermines
the assumption underlying the application of rule no. 18. Of course, it is
a matter of judgment whether this means that the assumption underlying
the application of rule no. 1 is significantly weaker than the assumption
underlying the application of rule no. 18. Personally, I find it difficult to
arrive at any other conclusion. In my judgment, for the interpretation of the
expression “object and purpose”, the application of interpretation rule no.
1 can indeed be shown to lead to a result, “which is manifestly absurd or
unreasonable”, in the sense of interpretation rule no. 40. If the interpretation
of the expression “object and purpose” in accordance with interpretation rule
no. 1 leads to a result, which is different from that obtained by interpreting
the expression in accordance with interpretation rule no. 18, then in my
judgment, the expression shall not be understood in accordance with rule
no. 1. The expression shall be understood in accordance with rule no. 18 —
it shall be considered a reference to the teloi of a treaty in the plural.

4 THE “OBJECT AND PURPOSE” PUT TO USE

What communicative standard or standards shall the parties to a treaty be
assumed to have followed, when an applier interprets the treaty using its
“object and purpose”? When appliers interpret a treaty using its object and
purpose, the following communicative standard must be taken for granted:

If a state produces an utterance taking the form of a treaty provision,
then this provision should be drawn up so that, by applying the provision,
the zeloi of the treaty are attained to the greatest possible extent.®
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According to what some authors imply, this is the only standard that
should be taken into account.”® Personally, I assert the opposite. Support
for this position can be found in the literature taken at large. According to
the great majority of authors, appliers have two ways to proceed when they
interpret a provision of a treaty using its “object and purpose”. First, they
can understand the provision in light of the rights and obligations expressed
in the treaty; second, they can understand the provision in light of its zeloi.5*
However, with the standard established above, appliers will be limited to
interpreting a treaty in light of its feloi. Hence, if we take the majority of
authors to be right, then obviously further communicative standards need to
be taken into consideration. The question is what standard or standards we
are talking about. On this point, the literature can no longer provide us with
a clear answer.

One way of answering the question is to consult the preparatory work of
the Vienna Convention. It is indeed remarkable that in the provisions of the
Convention we find no reference whatsoever to the PRINCIPLE OF EFFEC-
TIVENESS, in the literature interchangeably referred to as THE PRINCIPLE UT
RES MAGIS VALEAT QUAM PEREAT Or LA REGLE D’ EFFET UTILE.® The fact is
that an express inclusion of the principle of effectiveness was the subject of
serious discussion in the ILC already at a first round of drafting, provoked
by a proposal of the Special Rapporteur, Sir Humphrey Waldock. Waldock
had proposed an article along the following lines:

Article 72. — Effective interpretation of the terms (ut res magis valeat quam pereat)

In the application of articles 70 and 71 a term of a treaty shall be so interpreted as to give it
the fullest weight and effect consistent —

(a) with its natural and ordinary meaning and that of the other terms of the treaty; and

(b) with the objects and purposes of the treaty.5

The proposal never garnered any significant support, however,®’ and it was
later unanimously rejected.®® A particularly interesting observation is the
grounds given for the rejection.

First of all, it was thought that Waldock had formulated the principle
of effectiveness in excessively broad terms, so that his text ran the risk of
being misused to support a so-called extensive interpretation.® Waldock
himself had warned about giving the principle of effectiveness too much
significance. There is a tendency, Waldock had stated in his report, to equate
effective with extensive or liberal interpretation, by which the principle
of effectiveness is stretched to its extreme.”® The importance given to the
principle of effectiveness in international law is considerably Iess.

Properly limited, it does not call for “extensive” or “liberal” interpretation in the sense of an
interpretation going beyond what is expressed or necessarily implied in the terms.”!
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These reservations, the ILC marked, should have been more clearly set
forward in the draft article that Waldock had proposed. Second — and more
importantly — there were reasons to question whether draft article 72 was
not in effect actually redundant.”” If it is indeed the case, the Commission
explained, that the principle of effectiveness does not carry more import
than Waldock had suggested, then the principle was merely a repetition of
what the Rapporteur had already put to words in other draft articles. All
things considered, then, draft article 72 had little to contribute.”

[I]n so far as the maxim Ut res magis valeat quam pereat reflects a true general rule of
interpretation, it is embodied in article 69, paragraph 1 [later to be adopted as VCLT article
31 § 1], which requires that a treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to its terms in the context of the treaty and in the light of its
objects and purposes.’

What the ILC says is of course highly interesting: some aspects of the
principle of effectiveness are already included by the ILC Draft Articles
adopted in 1964 — more specifically, in the provisions recognising the
context and the object and purpose of a treaty as acceptable means of
interpretation. There is reason to believe the same link exists between the
principle of effectiveness and the provisions drawn up on the use of these
same means in the 1969 Vienna Convention.”

Evidently, we have reason to examine the principle of effectiveness more
closely. Two things need to be observed with regard to the meaning of the
principle of effectiveness. The first is the import of the principle. Taken to
the extreme, the principle of effectiveness stands for the concept of a treaty
being an instrument of greatest possible effectiveness.”® Applied within the
limits of international law, however, the principle must be balanced against
a number of other ideals — this was observed by Waldock in 1964, and it
still applies today. Therefore, seen in its proper context, what the principle of
effectiveness is really all about is not that appliers shall attempt to interpret
a treaty to make it as effective as possible, but that appliers shall attempt to
make sure that the treaty is not ineffective.’®

[W]here a text is ambiguous or defective, but a possible, though uncertain, interpretation of
it would give the agreement some effect, whereas otherwise it would have none, a court is
entitled to adopt that interpretation, on the legitimate assumption that the parties must have
intended their agreement to have some effect, not none.”

The second thing that must be observed is the meaning of the word effec-
tiveness. The effectiveness of a phenomenon is not something that can be
said to exist in abstracto. It is pure nonsense to state, concerning the inter-
pretation of a treaty, that it shall be performed avoiding results that make the
treaty ineffective, if we cannot at the same time identify the measure used



220 CHAPTER 7

to determine the effectiveness of the treaty. To better clarify matters, let

us seek the assistance of international legal doctrine. It is a view generally

held in the literature that if the principle of effectiveness can be applied to
interpret a treaty, then this is because the treaty is assumed to be effective

(1) from the point of view of its meaning, (2) from the point of view of its

norm content, or (3) from the point of view of its zeloi; the treaty is assumed

to be linguistically, normatively and teleologically effective, respectively.

In other words, if appliers interpret a treaty in accordance with the
principle of effectiveness, the communicative standards assumed would be
the following:

e If a state produces an utterance taking the form of a treaty provision, then
the provision should be drawn up so that in the context there will be no
instance of a pleonasm.

e If a state produces an utterance taking the form of a treaty provision,
then the provision should be drawn up, so that by applying the provision
a result is not obtained, which is not among the teloi conferred on the
treaty.

e If a state produces an utterance taking the form of a treaty provision, then
the provision should be drawn up so that in applying the provision, no
other part of the treaty becomes normatively useless.

The first standard on the list may be identified with an act of interpretation

using the context; it is comprised by the communicative standard designated

by the letter C.3' The second standard may be identified with an act of
interpretation using the object and purpose of a treaty; it is comprised by the
following standard — henceforth to be termed as communicative standard

F — outlined at the beginning of this section:

If a state produces an utterance taking the form of a treaty provision, then this provision
should be drawn up so that, by applying the provision, the teloi of the treaty is attained to
the greatest possible extent.®?

Only the last of the three standards included in the list above — henceforth to
be termed as communicative standard G — can be said to imply something
new. It may not be identified with an act of interpretation using the context,
and it cannot be considered included in the communicative standard F. With
this observation in mind, it seems we can arrive at conclusions.

We have ventured earlier the assumption that aspects of the principle of
effectiveness are comprised in the interpretation of treaties using the context
and the object and purpose in accordance with VCLT article 31 § 1. We
have shown standard G to be one of the communicative standards assumed
by an applier, when he interprets a treaty in accordance with the principle
of effectiveness. And we noted about the communicative standard G that it
cannot be identified with an act of interpretation using the context. Given
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these premises, it is obvious that the communicative standard G must be
identified with an act of interpretation using the object and purpose. When
appliers interpret a treaty using the object and purpose of that treaty, this
shall be done not only on the basis of the communicative standard F, but
also on the basis of standard G. As further support for this proposition, I
would like to cite the practice of international courts and tribunals.®® This
is what I will do in Section 5.

5 THE “OBJECT AND PURPOSE” PUT TO USE (CONT’D)

Among the tier of opinions included in the practice of international courts
and tribunals, three cases in particular may be noticed. A first case is the
judgment of the International Court of Justice in the case concerning Border
and Transborder Armed Actions.®* The facts of this case have already been
reported earlier in this work,* and I see no reason for unnecessary repetition.
As we know, Nicaragua and the Honduras were of different opinions as
to the meaning of the following articles XXXI and XXXII in the 7948
American Treaty on Pacific Settlement (“the Pact of Bogotd”).

Article XXXI

In conformity with Article 36, paragraph 2, of the Statute of the International Court of

Justice, the High Contracting Parties declare that they recognize, in relation to any other

American State, the jurisdiction of the Court as compulsory ipso facto, without the necessity

of any special agreement so long as the present Treaty is in force, in all disputes of a juridical

nature that arise among them concerning:

(a) The interpretation of a treaty;

(b) Any question of international law;

(c) The existence of any fact which, if established, would constitute the breach of an
international obligation;

(d) The nature or extent of the reparation to be made for the breach of an international
obligation.

Article XXXII

When the conciliation procedure previously established in the present Treaty or by agreement
of the parties does not lead to a solution, and the said parties have not agreed upon an arbitral
procedure, either of them shall be entitled to have recourse to the International Court of
Justice in the manner prescribed in Article 40 of the Statute thereof. The Court shall have
compulsory jurisdiction in accordance with Article 36, paragraph 1, of the said Statute.®

The Honduras had advanced the argument that article XXXI could only be
read correctly if placed in relation to the article XXXII. According to the
Honduras, the International Court of Justice would have no jurisdiction to
settle a dispute under the provisions of article XXXI, in the cases covered
by that article, if there had not previously been recourse to conciliation,
according to the provisions of article XXXII. According to Nicaragua, each
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article should be read independently. The Hague Court would have juris-
diction to settle a dispute under the provisions of article XXXI, in the cases
covered by that article, regardless of whether there had previously been
recourse to conciliation, according to the provisions of article XXXII. As
stated earlier, the Court concurred with the latter interpretation, invoking
among other things the following argument:

It is, moreover, quite clear from the Pact that the purpose of the American States in drafting
it [i.e. Article XXXI| was to reinforce their mutual commitments with regard to judicial
settlement. This is also confirmed by the travaux préparatoires: the discussion at the meeting
of Committee III of the Conference held on 27 April 1948 has already been referred to
in paragraph 37 above. At that meeting, furthermore, the delegate of Colombia explained
to the Committee the general lines of the system proposed by the Sub-Committee which
had prepared the draft; the Sub-Committee took the position “that the principal procedure
for the peaceful settlement of conflicts between the American States had to be judicial
procedure before the International Court of Justice” (translation by the Registry). Honduras’s
interpretation would however imply that the commitment, at first sight firm and unconditional,
set forth in Article XXXI would, in fact, be emptied of all content if, for any reason, the
dispute were not subjected to prior conciliation. Such a solution would be clearly contrary
to both the object and the purpose of the Pact.®’

Clearly, two different acts of interpretation are described by the Court. First,
reference is made to an act of interpretation using the telos of the interpreted
treaty. The telos conferred on article XXXI by the American States ...

...[is] to reinforce their mutual commitments with regard to judicial settlement.

In the case at hand, this felos would never be attained by applying article
XXXI, if the treaty were to be given the interpretation suggested by the
Honduras. Hence, this interpretation cannot be considered correct. Second,
reference is made to an act of interpretation using the norm content of the
interpreted treaty. If a reading like the Honduras’s were to be accepted — if
it had indeed been the case, that the Court had no jurisdiction, according to
the provisions of article XXXI, until conciliation had first been attempted,
according to the provisions of article XXXII — then article XXXI would
clearly have no practical meaning at all. Indeed, in a case where conciliation
has been attempted (without however succeeding), then the remedies to be
applied are those of article XXXII. The disputing parties shall first make
attempts to conclude a special agreement; if they do not succeed, then each
party shall be entitled to bring the dispute before the International Court of
Justice, which of course they already have, given the provisions of article
XXXI. Consequently, the interpretation suggested by the Honduras cannot
be considered correct. The two acts of interpretation may be plainly stated
as follows. In the former line of reasoning, it is the assumption of the Court
that the American States have expressed themselves in accordance with the
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communicative standard F. In the latter line of reasoning, it is the assumption
that the American States have expressed themselves in accordance with the
communicative standard G.

A second case to be noted is the judgment of the European Court of
Human Rights in the Colozza case.®® In November 1974, an Italian investi-
gating judge had issued a warrant for the arrest of Italian citizen Giacinto
Colozza; in addition to this, two warrants were later issued, in May and
June 1975, respectively. However, since Colloza was not easily located, on
no occasion had it been possible to arrest him. Quite obviously, Colozza
no longer lived at the address he had last given, and his new address
remained unknown. Therefore, in accordance with Italian law, he was
declared latitante, that is to say he was declared a person wilfully evading
the execution of a court warrant. Colozza was charged, and in May 1976, in
his absence and after a trial about which he evidently had had no knowledge
at all, an Italian court sentenced him to six years in prison. There was no
possibility for appeal. The question arose as to whether Italy, through these
decisions, had acted in violation of article 6 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms. This gave
the Court occasion to comment on the meaning of this article:

Although this is not expressly mentioned in paragraph 1 of Article 6, the object and purpose
of the Article taken as a whole show that a person “charged with a criminal offence” is
entitled to take part in the hearing. Moreover, subparagraphs (c), (d) and (e) of paragraph
3 guarantee to “everyone charged with a criminal offence” the right “to defend himself in
person”, “to examine or have examined witnesses” and “to have the free assistance of an
interpreter if he cannot understand or speak the language used in court”, and it is difficult to

see how he could exercise these rights without being present.®

The cited reasoning bears parallels to that presented by the ICJ in the case
concerning Border and Transborder Armed Actions. The thing examined by
the European Court is the content of 6 § 1 and § 3(c), (d) and (e). T cite:

1. In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.

3. Everyone charged with a criminal offence has the following minimum rights: ...

(c) to defend himself in person or through legal assistance of his own choosing or, if
he has not sufficient means to pay for legal assistance, to be given it free when the
interests of justice so require;

(d) to examine or have examined witnesses against him and to obtain the attendance
and examination of witnesses on his behalf under the same conditions as witnesses
against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the
language used in court.
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Two different acts of interpretation are described. The first is an act of
interpretation using the felos of the interpreted treaty. The telos conferred
on article 6 § 1 is to ensure the person charged with a criminal offence of
a fair trial.”” For a person charged with a criminal offence, this telos would
never be attained if the person were not given the right as well to take part in
the court hearings. Consequently, such a right must be considered included
in the scope of article 6 § 1. The second act of interpretation described by
the court is one using the norm content of the interpreted treaty. If a person
charged with a criminal offence would not have the right to take part in
the court hearings, nor would he be able to exercise the rights provided in
article 6 § 3(c), (d), and (e). Again, a right to take part in the court hearings
must be considered to follow from the provisions of article 6 § 1. In the
former line of reasoning, it is an assumption of the Court that the parties
to the European Convention have expressed themselves in accordance with
the communicative standard F. In the latter line of reasoning, it is the
assumption that the parties have expressed themselves in accordance with
the communicative standard G.

My third example of the practice established by international courts and
tribunals is once again a case chosen from the repertoire of the European
Court for Human Rights; it is the Belgian Linguistic case.’’ The decision
bears a significant difference from the two already cited. In the case
concerning Border and Transborder Armed Actions, as well as the Colozza
case, a treaty provision is interpreted using the norms contained in other
provisions of the treaty. However, nothing prevents an applier from also
using the norm contents of the very provision interpreted. When an applier
interprets a treaty provision, it is because she is uncertain about the meaning
of the provision vis-a-vis a specific case. The issue is whether, on the
basis of the text of the provision, the applier may be justified in asserting
the existence of a specific norm that can then be applied for solving the
case. This does not necessarily mean that the applier is uncertain about the
meaning of the provision vis-a-vis its entire extension. In fact, the case is
usually the opposite. Even if an applier happens to be uncertain whether, on
the basis of the text of a treaty provision, he may be justified in asserting the
existence of a certain concrete norm, the applier is often completely certain
about the existence of a number of other concrete norms assertable on the
exact same basis. Of course, these other norms can be used for interpreting
the treaty provision, in quite the same way as the applier would normally
use the norm content expressed in other parts of the treaty. This is exactly
the strategy practiced by the European Court in Belgian Linguistic.

The case originated from the education policy practiced in Belgium during
the 1960’s. Between June 1962 and January 1964, a total of six complaints of
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alleged human rights violations were lodged with the European Commission.
The applicants — all Belgian nationals — were all residents of a region
that Belgian language laws categorised as exclusively Flemish-speaking.
They, for their part, had French as their first language, and they wanted
their children to attend schools where they would be taught in French.
However, according to Belgian language laws, all compulsory education
in exclusively Flemish-speaking areas was to be performed in Flemish.
Certain exceptions were permitted. Special education in French could be
provided during an interim period, if local authorities decided that there
was a need for it. In the areas where the applicants lived, however, no such
decision had been taken. As a result, no government-financed education
in French was provided; and this was exactly the subject matter of the
complaints. In addition, complaints were made about the sanctions entailed
by Belgian language laws. For example, school-leaving certificates would
not be given official recognition, if it was established that language law
regulations had not been followed at the issuing school. The question
arose whether this Belgian policy should be seen to amount to a violation
of article 2 of the European Convention, Protocol No. 1. The article
reads:

No person shall be denied the right to education. In the exercise of any functions which it
assumes in relation to education and to teaching, the State shall respect the right of parents to
ensure such education and teaching in conformity with their own religious and philosophical
convictions.

Since the European Court had never before been given opportunity to address
the contents of this article, it apparently felt it an appropriate occasion for
uttering a few general comments. First, the Court noted that the text of
article 2 was indeed formulated in a negative manner. However, this was not
cause to reject the fact that the right to education could also entail certain
“positive” obligations:

The negative formulation indicates ... that the Contracting Parties do not recognise such a
right to education as would require them to establish at their own expense, or to subsidise,
education of any particular type or at any particular level. However, it cannot be concluded
from this that the State has no positive obligation to ensure respect for such a right as is
protected by Article 2 of the Protocol.’?

It remained to be seen whether the right could be defined more precisely:

To determine the scope of the “right to education”, within the meaning of the first sentence
of Article 2 of the Protocol, the Court must bear in mind the aim of this provision. It notes
in this context that all member States of the Council of Europe possessed, at the time of
the opening of the Protocol to their signature, and still do possess, a general and official
educational system. There neither was, nor is now, therefore, any question of requiring
each State to establish such a system, but merely of guaranteeing to persons subject to the
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jurisdiction of the Contracting Parties the right, in principle, to avail themselves of the means
of instruction existing at a given time.

The Convention lays down no specific obligations concerning the extent of these means
and the manner of their organisation or subsidisation. In particular the first sentence of
Article 2 does not specify the language in which education must be conducted in order
that the right to education should be respected. It does not contain precise provisions
similar to those which appear in Articles 5 (2) and 6 (3) (a) and (e). However the right to
education would be meaningless if it did not imply in favour of its beneficiaries, the right
to be educated in the national language or in one of the national languages, as the case
may be.

4. The first sentence of Article 2 of the Protocol consequently guarantees, in the first
place, a right of access to educational institutions existing at a given time, but such access
constitutes only a part of the right to education. For the “right to education” to be effective,
it is further necessary that, inter alia, the individual who is the beneficiary should have the
possibility of drawing profit from the education received, that is to say, the right to obtain,
in conformity with the rules in force in each State, and in one form or another, official
recognition of the studies which he has completed.”

Clearly, the means of interpretation used by the Court is the object and
purpose of the treaty. This is indicated at the very beginning of the Court’s
line of reason:

To determine the scope of the “right to education”, within the meaning of the first sentence
of Article 2 of the Protocol, the Court must bear in mind the aim of this provision.

Even clearer on this point is the authentic French version of the Court’s
findings:

Pour dégager la portée du “droit a I’instruction”, au sens de la premiere phrase se 1’article 2
du Protocole, la Cour doit tenir compte de 1’objet de cette disposition.

To be more exact, what the reasoning of the Court indicates is an act of
interpretation using the norm content of article 2, Protocol No. 1. Article
2, the Court observes, provides a right for any individual residing in the
territory of a state party to avail herself of the existing educational system.
Using this observation as a basis, further conclusions can be made. A first
conclusion is that a person residing in the territory of a state party, according
to article 2 of Protocol No. 1, has the right to require that education is
provided in at least one of the national langua