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Transliteration, Names, and Citations

There are several systems for transliteration of Arabic into Roman char-
acters in the United States and Europe. Transliteration involves choosing
and sometimes compromising between faithfulness to the Arabic orthog-
raphy and the way words are actually pronounced. The gap between the
classical and modern literary forms of Arabic and the spoken vernaculars
in syntax, vocabulary, and pronunciation adds another complicated set
of issues. Moreover, in most Arab histories there are terms and names,
especially before the twentieth century, that come from Ottoman Turkish,
which can be rendered in modern Turkish orthography or in translitera-
tion as either Ottoman or Arabic.

My approach is guided by the goal of communication with those unfa-
miliar with Middle Eastern languages, some of whom I hope will read this
book out of an interest in comparative family history, women and gender
history, and legal history. I use a simplified version of the transliteration
system of the International Journal of Middle East Studies, minus the dia-
critical marks, and using symbols for the ayn (‘) and hamza () only when
they occur in the middle or at the end of a word. I have left these sym-
bols entirely out of familiar names and terms like “Ismail” and “ulama.”
I use Arabic plurals like “ulama” that are part of the English lexicon, but
otherwise I Anglicize plurals (hadiths instead of ahadith), and I use the
equivalent English terms in place of Arabic or Turkish whenever possible
(“judge” instead of gadi).

I Romanize terms and names to match the orthography of standard
Arabic except when there is a different conventional spelling in English,
when a Turkish name has no Arabic equivalent, or when a family has
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expressed a preference to me. This system is inconsistent, but it reflects
modern Egyptian usage.

In the interval since I began this project some archival materials have
been relocated and reorganized. I began my research in the provincial
Sharia Court records in the Public Record Office (Dar al-Mahfuzat), but
they have since been moved to the National Archives (Dar al-Watha’iq).
For the sake of consistency I cite them according to their present location.
Another change that overtook my research was the partial computeriza-
tion of the holdings of the National Archives, and as a result some but not
all of my citations to archival materials include an archival code.



Preface and Acknowledgments

Khedive Ismail had multiple wives and concubines, as befitted the
head of the ruling dynasty of Egypt. That style of conjugality displayed
his grandeur and masculinity. However, his grandson Khedive Abbas II
practiced polygyny surreptitiously, like a man with a mistress in a legally
monogamous society, even though polygyny remains legal in Egypt to
this day. The concern of Abbas to maintain a monogamous image in pub-
lic was a consequence of the development of a conjugal family ideal dur-
ing the late nineteenth and early twentieth centuries. This book discusses
the formation of that ideal—how the family and marriage were (re)imag-
ined—as well as sociodemographic and legal changes affecting marriage
in those decades.

I began this project serendipitously some two decades ago, during a
trip to Cairo to research questions of Islamic jurisprudence in the Otto-
man era. Having some free time I decided to explore the new materials
that had been collected and cataloged in the National Archives since my
previous work there. I was curious about the registers of the census of 1848,
and when I saw the detail they contained I thought they had the potential
to complement qualitative sources like Sharia Court records and fatwas,
which often dealt with family matters. Research in late nineteenth-century
Sharia Court records convinced me of the important effects of changes in
legal procedure prior to the codification of Muslim family law beginning
in the 1920s, something that is overlooked in extant legal histories. And
the legal sources led me to the writings of nineteenth-century modernist
intellectuals, two of whom, Muhammad Abduh and Qasim Amin, were
judges. The writings of Egyptian modernist intellectuals, women as well
as men, had previously been examined for evidence of the influence of
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Enlightenment ideas, the development of national identity, and nascent
feminism, but not for their ideas about the family and marriage. In the
end I decided to begin my discussion with two chapters that address the
changing political, social, and demographic factors that influenced pat-
terns of marriage and family formation from the mid-nineteenth century
to the early twentieth century. The third chapter examines the new fam-
ily ideology promoted by modernist intellectuals and popularized in the
periodical press. The final three chapters analyze changes in the legal sys-
tem that affected marriage and marital relations. An epilog and conclu-
sion briefly discuss the legislation of the 1920s governing marriage and
divorce and subsequent developments.

Over the years I have accumulated many debts of gratitude to institu-
tions, colleagues, and friends that must be acknowledged. I first inspected
the census registers while on a fellowship provided by the American
Research Center in Egypt (ARCE) in the summer of 1994. I did most
of my archival research supported by a Fulbright Research Fellowship
during 1998-99, supplemented by shorter research trips funded by the
Research Board of the University of Illinois in the summers of 2000, 2002,
and 2010. I conducted additional research and did most of my writing
during sabbaticals in 2006 and 2013 and during leaves from teaching in
2002 and 2011 funded by Humanities Released Time awards from the
Research Board of the University of Illinois. The Research Board also
provided several semesters of support for research assistants. In addition
to the magnificent collection and services of the Library of the Univer-
sity of Illinois, I made use of the collections in the Regenstein Library of
the University of Chicago, where Bruce Craig kindly assisted me, and in
the Library of the American University in Cairo (AUC), where the staff
were friendly and helpful. Akram Khabibulaev, Librarian for Near East-
ern, Islamic, and Central Eurasian Studies at Indiana University Bloom-
ington, located some key texts for me. In Cairo I was affiliated with the
Department of History of the AUC as a visiting research scholar, and I
was always made to feel welcome by my colleagues at the AUC and by
the staff of the ARCE, where I could invariably count on the assistance of
Madam Amira Khattab. I am grateful to those institutions and persons
for their support and assistance.
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I wish to thank the staffs of the National Archives of Egypt (Dar al-
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Office (Dar al-Mahfuzat). I am grateful for the kind assistance I received
and for permission to use their materials. Special thanks are due to Madam
Nadia Mustafa and Madam Nagwa Mahmud, the head and deputy head of
the National Archives reading room, respectively. My friend and colleague
Emad Helal, director of the Documentary Research Unit of the National
Archives, was helpful in numerous ways and good company.

My sojourns in Cairo were made more enjoyable by the hospitality
and friendship of John Swanson and Sahar Tawfiq. I am also indebted to
the late Muhammad Sadiq and Mustafa Sadiq for their friendship and for
many of the sources I use in this book.

Will Hanley generously provided me with a copy of the French con-
sular court’s decision in the case of Shaykh Ahmad Sulayman Basha and
Nafisa Dhuhni, which I discuss in chapter 6. Archana Prakash scanned
and gave me a copy of Rifa‘a al-Tahtawi’s promise of monogamy, which I
discuss in chapter 4. That document is in the private archive of the Tahtawi
family, and I reproduce it with the kind permission of Ali Rifaah. Samir
Ra’fat allowed me to photocopy the special issue of al-Musawwar on the
marriage of King Faruq and Princess Farida in his possession. I acquired
some details of the lives of Ahmad Shafiq and Muhammad Ali Allouba
from Hassan Kamel-Kelisli-Morali and his Flickr album. My research
assistants, Rosemary Admiral and Aisha Sobh, did valuable work in jurid-
ical sources and newspapers.

Michael Reimer originally told me of the existence of the census regis-
ters, which he was one of the first scholars to use, and I have profited from
discussions of the census with him, Ghislaine Alleaume, Philippe Fargues,
Mohamed Saleh, and Terry Walz. Nelly Hanna, Amira El-Azhary Sonbol,
and Ron Shaham made useful suggestions, especially with regard to legal
sources. Sonbol is the only other scholar that I know of to highlight the
importance of the nineteenth-century procedural changes in the opera-
tion of the Sharia Courts, including “Hanafization,” a term I got from
her in a long-ago conversation. Shaham alerted me to the importance of
the procedural law of 1897, which authorized the use of police to enforce
orders of obedience.



xviii +  Preface and Acknowledgments

I presented early versions of some chapters at meetings of the Mid-
dle East Studies Association and in sessions of the History Workshop of
Illinois’ Department of History, and I am grateful for the comments and
encouragement I received from colleagues. I also presented my findings
in conferences and workshops at the University of California-Berkeley
(2000), the Institut Francais d’Archéologie Orientale du Caire (2002),
Harvard University (2003), the University of North Carolina at Chapel
Hill (2003), the University of Illinois (2004), the American Historical
Association in New York (2009), and Ben-Gurion University (2012), and
received valuable feedback. In addition to the persons already named I
benefitted over the years from discussing the family in history and fam-
ily law with Janet Afary, Muhammad Afifi, Iris Agmon, Flavia Agnes,
Zehra Arat, James Baldwin, Marilyn Booth, Juan Cole, Manisha Desai,
Beshara Doumani, Tarek Elgawhary, Shelly Feldman, Pascale Ghazaleh,
the late Muhammad Hakim, Frances Hasso, Emad Helal, Homa Hoodfar,
Ahmad Fikri Ibrahim, Baber Johansen, Suad Joseph, Amy Kallander, Liat
Kozma, Saba Mahmood, Margaret L. Meriwether, Leslie Peirce, Rudolph
Peters, Archana Prakash, Frances Raday, the late Andre Raymond, Zakia
Salime, Holly Shissler, Diane Singerman, Judith Tucker, Terry Walz, Anita
Weiss, Lynn Welchman, and Kathryn Yount. I am especially indebted to
Iris Agmon, Marilyn Booth, Terry Walz, and two anonymous readers for
Syracuse University Press for reading and commenting on the penulti-
mate draft of this book.

I published a preliminary version of chapter 1 in Family History in the
Middle East: Household, Property, and Gender, edited by Beshara Dou-
mani, The State University of New York Press, © 2003, State University of
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images produced around the turn of the twentieth century for Western
tourists and readers by commercial photographers, which merely fed
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Introduction

In January 2014 Egyptian voters approved a new constitution for the sec-
ond time in little more than a year, following the removal of President
Muhammad Mursi from power and the installation of an interim govern-
ment. Many Egyptians considered the constitution written during Mursi’s
presidency and approved in December 2012 unacceptably Islamist, neces-
sitating a redraft. The new constitution omitted the most objectionable
articles, but there were relatively few changes in the articles bearing on the
family and the role of women.!

Like its predecessors of 1956, 1971, and 2012, the 2014 constitution
declared the family to be “the basis of society” and to be “founded on reli-
gion, morality, and patriotism.” A commitment to preserving the “authen-
tic character” of the Egyptian family was added to the 1971 draft, and in
2012 that commitment was extended to include preservation of its “cohe-
sion and stability” and the upholding of its “moral values,” language that
was retained in 2014 (Article 10).> These declarations express a family ide-
ology constructed by modernist intellectuals beginning in the late nine-
teenth century. Domesticity, a component of Egyptian family ideology,
coexists uneasily with the ideal of women’s emancipation, and successive
republican constitutions have reflected that tension in addressing the sta-
tus of women. The 2014 draft committed the state to achieving the equality
of women with men “in all civil, political, economic, social, and cultural
rights,” omitting a phrase included in 1971 and 2012 that made women’s
equality subject to the principles of the Islamic Sharia. Left unstated was
the perpetuation of inequality in the personal status law, which is derived
from religious law and governs the domestic sphere.’ The new constitu-
tion also retained the state’s commitment to enabling women to “balance
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between family obligations and the demands of work,” and to protecting
motherhood and childhood; the latter had first appeared in 1956, along
with a more recent commitment to care for and protect “women with
dependents, elderly women, and extremely needy women” (Article 11). No
article addresses the status of men. Thus although the present constitution
supports women’s rights less equivocally than before and endorses wom-
en’s participation in the paid workforce, it also acknowledges their domes-
tic obligations and evinces a special concern for women who lack adequate
means of their own or support from a husband or other male relative.

The persistence of these tropes is striking. Successive constitutions
written and revised from the early republic through the eras of Arab
socialism and structural readjustment, and under secular-nationalist and
Islamist regimes, evinced a high degree of consensus on the social impor-
tance of the family, childrearing, and motherhood. This book argues that
these hegemonic ideas developed in the past two centuries and have only a
limited connection with Islamic concepts of an earlier time.

Successive constitutions referred to the family as al-usra, a term that
in the twentieth century signified the conjugal family,* thereby valorizing
that particular family form and identifying its cohesion and stability as a
social good. Historically, however, Muslim jurisprudence privileged the
extended patrilineal family over the conjugal family in such areas as the
marital property regime and inheritance, and it permitted polygyny and
easy divorce, which were sources of conjugal family instability, as Mounira
Charrad has noted.” The idea of the conjugal family as the basis of society
comes from Enlightenment thought, as does the notion that the purpose
of marriage is the formation of a family and childrearing.® Precolonial
Muslim writings, on the other hand, deemed marriage necessary for licit
sexual relations and procreation, but they did not especially emphasize
parent-child relations, as Kecia Ali observed.” The constitutional reference
to women’s family responsibilities expresses a domestic ideology, but his-
torical Muslim jurisprudence did not require married women to perform
housework or childcare duties.®

The concern for (single) women with dependents, those who are
elderly, and the extremely needy implies the existence of two classes of
adult women, the married and the postmarital, with some of the latter
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lacking a male provider. Until recently, marriage was nearly universal for
Egyptian women, but their treatment as dependents in the constitutional
text reflects what Nadia Sonneveld has called “the maintenance-obedience
relationship” in marriage, which is the idea that the duty of the husband is
to support his wife and children in return for the obedience and submis-
sion of the wife.” Sonneveld studied marriage and divorce in the 2000s, but
the roots of this idea are in precolonial Muslim thought, which, combined
with the exaltation of the conjugal family, motherhood, and domesticity
in nineteenth-century European thought, produced a modern hybrid that
is Egyptian family ideology.

The ideal maintenance-obedience relationship often bears little
resemblance to present-day reality, since most married women work out of
necessity to contribute to the household income. But the same was true of
the late nineteenth century, when the family ideology was formed, as well
as of earlier times. Qasim Amin (1863-1908) devoted much of his book
Tahrir al-Mar’a (The Emancipation of Women, 1899) to the family ques-
tion, although it is better known for its criticism of the custom of veiling.
In it he championed the education of women and wrote of their potential
to contribute to society through work, though his point of departure was
the maintenance-obedience relationship, which he took as normative. He
argued that women should be educated to prepare them for roles as moth-
ers and companions, but that an education would also enable widows and
divorcées to support themselves and their children.

This book is a history of marriage and marital relations in Egypt in
the nineteenth and early twentieth centuries. During that time the con-
temporary Egyptian marriage system developed, a family ideology was
constructed, and religious norms became the basis of family law, devel-
opments reflected in the constitutions of 1956 through 2014. Due to the
vastness of family as a topic I have limited my study to marriage and mari-
tal relations from the mid-nineteenth century to 1920 or, in other words,
before the codification of family law began.

Why study the family in history? Alan Duben and Cem Behar, Lisa
Pollard, and Hanan Kholoussy have observed that debates about the fam-
ily in the late Ottoman Empire and Egypt were often really about soci-
ety and the nation." This has been true ever since nineteenth-century
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modernists identified the conjugal family as the elemental unit in society,
with the function of raising children. From that time the fate of the family
became the fate of the nation, and of course not only in the Middle East.
Stephanie Coontz has shown how the family, often misremembered, fig-
ures in American social and political discourse.'? The politicization of the
family raises the stakes in the study of family history. One of the tasks of
the historian is to clarify the past—as opposed to what some imagine to
have happened—in the hope of informing present-day debates.

The study of the family in history necessarily intersects with the his-
tory of women and gender."” Historians in these proximate fields have had
an uneasy relationship, often pursuing different questions, using differ-
ent methods, and speaking past one another. Women’s history, in Louise
Tilly’s words, was born as “movement history,” animated by a desire to
uncover the sources of women’s oppression, one of the principal sites of
which was identified as the family. “Most feminist scholarship . . . wishe[d]
to go beyond family to individual women and, especially, women who are
autonomous actors or struggling to expand their horizons. The questions
and problems of women’s history in its feminist form focus on oppression
and subordination on one hand, and agency and autonomy on the other.”*
Megan Doolittle noted that family historians often use demographic and
economic analysis to uncover comparative patterns and changing trends
of behavior at the aggregate level. A consequence of that is a tendency to
“[treat] families/households as individual social actors,” rather than to see
them “as networks of relationships, processes, rituals, [and] practices, all
of which not only include and reveal gender differences, but have also been
fundamentally important in shaping gender relations.”” Indeed, the story
this book narrates of changes in the marriage system, the construction of
a family ideology, and the development of family law is also a story of the
rearticulation of gender roles and ideology. Scholars of Egypt and other
formerly colonized societies have discussed the links between modern-
ist and nationalist projects and domestic ideology, which persist in latter-
day secular-nationalist and Islamist discourse,'® but the family itself has
received relatively little attention. In examining marriage as practiced,
imagined, and legislated, this book is also a history of how gender shaped
and was shaped in those processes.
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The study of the family in history also engages questions of modernity
and modernization.” An earlier generation of scholars who were com-
mitted to the theory of modernization held that as societies developed
materially and socially they would follow the same route, passing through
similar stages. The champion of that view in the area of family studies was
the American sociologist William Goode, who argued in World Revolu-
tion and Family Patterns (1963) that the forces of industrialization and
urbanization were promoting similar changes in family life globally. The
trend was toward a “conjugal family pattern,” which he defined as one in
which there were “fewer kinship ties with distant relatives and a greater
emphasis on the ‘nuclear’ family unit of couple and children.”*® That, of
course, was the predominant family pattern in mid-twentieth-century
Northwestern Europe and its cultural extensions, including North Amer-
ica, which were the assumed models of modernity. Goode’s argument
was, in essence, that modernizing societies would converge in a common
conjugal family pattern resembling that of Northwestern Europe and
North America. However, two subsequent developments cast doubt on
the theory of convergence. First, there was the discovery by demographic
historians that a conjugal family pattern existed in Northwestern Europe
centuries before industrialization and urbanization, and thus it cannot
have resulted from those processes.”” The second development, apparent
by the end of the last century, was that the conjugal family pattern had
not become predominant in every industrializing and urbanizing society,
and it was even losing its preeminence in Europe and North America.?
This posed the question of whether any particular family pattern could be
associated with urban, industrial society.

The theory associating the conjugal family pattern with industrial-
ization and urbanization was formulated in the mid-nineteenth century
by Frédéric Le Play (1806-82), who proposed a developmental scheme in
which family forms became progressively simpler as societies progressed
from nomadic pastoralism to peasant agriculture and to industrialism.
But a developmental paradigm, as the demographer Arland Thornton
calls it, informed theorizing about the family from the beginning of Euro-
pean expansion, and the idea that societies progressed toward civilization
through identifiable stages with particular family forms and practices was
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especially influential in Enlightenment thought.” Enlightenment think-
ers argued, also, that the status of women was higher at an advanced stage
of civilization (the current term is “development”), though some prac-
tices they believed to be degrading to women, such as the performance
of heavy labor, reflected an ethnocentric and middle-class bias.?* Nine-
teenth-century French social theorists argued that women were suited by
nature for the domestic roles of motherhood and household management,
and that they should not work outside the home.” For Egyptian modern-
ist thinkers, nearly all of whom encountered European culture through
the French language, that feature of European family ideology was easily
reconcilable with the maintenance-obedience relationship, in which the
wife was not supposed to go out of the marital home without the permis-
sion of the husband.

The “modernizing” of marriage in my title is not an endorsement of
the tradition-modernity dichotomy, the theory of convergence, or the idea
that modernity happened first in Europe.?* But I think it conveys the sense
of what nineteenth-century civil servants and intellectuals believed they
were doing by restructuring state institutions following European models
and engaging with European forms of knowledge. They conceived of their
project as producing “civilization,” a term that was replaced in the twenti-
eth century by “modernization” and “development.” Semicolonized® and
then colonized, they carried out “reforms” that did not replicate Euro-
pean modernity, as Talal Asad noted. Rather, Egyptian modernity was an
“[expression] of different experiences rooted in part in traditions other
than those to which the European-inspired reforms belonged, and in part
in contradictory European representations of European modernity.”*
Modernist intellectuals understood the family to be a key component
of civilization but, as Asad observed, they had a different starting point
(experiences) than their European contemporaries, and in any event Euro-
pean modernity was not uniform. Moreover it was constantly changing.

The contemporary Egyptian marriage system began to develop in the
late nineteenth century, concurrent with but not entirely a result of the
construction of a new family ideology. Upper-class polygyny became less
common during the last quarter of the century due to the end of the slave
trade and the example of monogamy set by the khedival family. In time,
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polygyny also faced growing social disapproval. After World War I, also,
the urban upper and middle classes abandoned large, multiple-family
dwellings in favor of apartments that were better suited to conjugal fami-
lies. Ideological trends may have contributed the most to the decline of
polygyny in the long run, but the transition to conjugal family households
seems to have been caused by multiple factors, including the development
of modern education, a rising age of marriage for both sexes, and the
adoption of European architectural styles. Similar changes occurred in
Turkey at about the same time.” The comparative study of political, social,
and demographic factors that influenced the marriage system shows that
religion alone did not determine family life and that Western influence
was not the only force for change. As Duben and Behar suggested, it raises
the question of the usefulness of “Islam” or the Middle East as a unit of
analysis in the study of social history.*®

This period also witnessed important changes in the legal arena. Egyp-
tian officials revised the procedures of the Sharia Courts, which applied
the law governing marriage and marital life for Muslims with important
consequences, well before the codification of Muslim family law began
in the 1920s. These developments were the immediate background to
codification and influenced it, and for that reason alone they deserve the
attention of historians. The officials who reorganized the legal system were
participants in a global circulation of ideas about legal reform that was
strongly influenced by colonial knowledge of Muslim family law. New
understandings of the Sharia were more textual and rigid than before.
However, in Egypt, a postcolonial narrative of national awakening and
recovery of the true bases of Islam legitimated twentieth-century Muslim
family law as both modern and authentic, obscuring the way it was shaped
in the colonial era.”

Historiography

While the study of the family in history can contribute to the history of
women, gender, and nationalism, social and demographic history, and
legal history, it deserves to be studied in its own right for what it can tell us
about society and culture in the past. Although the family has long been
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recognized as a key social institution in the Middle East, its history only
began to be written in the 1990s.* In the historiography of modern Egypt
the family has been discussed mainly as a subsidiary topic in women’s and
gender history.”» Households and family practices are also discussed in
studies of the early modern (pre-1798) period devoted mainly to political,
social, and women’s history,* and aspects of family history have also been
addressed in the study of Islamic law.”® The relative neglect of family his-
tory has left important questions unanswered and even unasked. There is
little agreement, for example, on the nature and causes of change in fam-
ily life during the nineteenth and early twentieth centuries, or whether
there even was change. Some scholars believe that no significant changes
occurred in the family before World War I,** while a larger group argue
that the family was subjected to transforming influences.*

An obvious weakness of the thesis of no change is the difficulty of rec-
onciling that with other well-known changes in the nineteenth century,
such as the expansion and commercialization of agriculture, population
growth, internal migration, the decline of certain industries and trades,
and the development of new trades and professions. Political-economic
and demographic changes influenced family structures in other societies
in the past, and there is no reason to see Egyptian society as an exception.
Forms of employment and modes of inheritance, both of which changed
in the nineteenth century, affected household formation elsewhere,
though not in easily predictable ways.* It seems to me that the proper
question historians should ask is not whether there were changes in the
family and the status of women in the nineteenth century but what those
changes were.

Most historians assert that transformative influences were at work in
the nineteenth century but disagree in their assessment of them. Judith
Tucker, in her pioneering work on Egyptian women in the nineteenth cen-
tury, argued that most families and the women in them were adversely
affected by the economic and political transformations of the era,”” and
in his study of the army of Muhammad Ali Pasha (r. 1805-48) Khaled
Fahmy asserted that conscription caused the breakup of families.*® More
optimistic was Beth Baron, in her studies of the women’s press and gen-
dered nationalism, and Margot Badran, in her work on gender and the
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feminist movement, who argued in effect that nineteenth-century trans-
formations created the conditions for women’s emancipation. Pollard
argued that those transformations prompted Egyptians to associate the
conjugal family with political maturity,** and Kholoussy identified trends
in marriage as a source of anxiety.*!

The pessimistic view of Tucker and Fahmy was consistent, respec-
tively, with Marxist and feminist studies of the development of capitalism
and the impact of colonialism*? and postcolonial skepticism toward the
modern national narrative.*” They were concerned in particular with how
new regimes of power affected peasants and the working class, unlike the
latter authors, whose subjects came from the literate urban middle and
upper classes in the late nineteenth and early twentieth centuries. Baron
highlighted two arguably positive effects of colonialism and capitalism,
the end of slave trafficking and the rise of the periodical press, which pro-
moted an ideal of companionate marriage (albeit along with domesticity).
Badran identified women’s education, reformist Islam, and the influence
of European culture as additional factors promoting change. Pollard, who,
like Fahmy, was influenced by postcolonial studies, emphasized the role
of colonial knowledge—European notions of civilization and European
criticisms of Muslim family life—in stimulating reformist impulses.** In
sum, the nature and extent of nineteenth-century changes affecting the
family are matters of disagreement, mainly because those changes have
not been examined closely by scholars whose main focus was elsewhere.
As a result we have an incomplete and somewhat contradictory picture of
what happened to the family (or families) during the late nineteenth and
early twentieth centuries.

Historians of premodern Egypt have also been influenced by the turn
to women and gender. Scholars of this period have examined the elite
household system as well as the social and legal aspects of the marriage sys-
tem. Their studies emphasize the important role played by women in elite
household politics, their agency in controlling and managing property,
their involvement in business affairs, and their ability to insert favorable
conditions in their marriage contracts. The contrast between this image of
seventeenth- and eighteenth-century elite women and their counterparts
a century later, who were in need of “emancipation,” is attributable in
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part to the different frameworks, questions, and methods brought to bear
on the two periods. There is also a stark divergence in the sources used.
The premodern historians as well as Tucker and Fahmy relied primarily
on manuscripts and archival sources, especially legal documents, which
pose certain questions of representativeness and reflectivity.* Historians
of the late nineteenth and early twentieth centuries have relied mainly
on periodicals and printed books, but those sources make it difficult to
distinguish actual social behavior from discursive constructions of it.*
Historians of women and the family in the premodern period should pay
more attention to the discursive construction of social norms and conven-
tions by reading premodern literary, medical, and legal treatises; the way
has already been shown in two histories of sexuality by Dror Ze’evi and
Khaled El-Rouayheb.”” And more historians working in the era of print
should follow the lead of Duben and Behar and Kholoussy in juxtaposing
discursive sources with demographic and legal sources. I have attempted
to do that in this book.

I have already stated my objection to the notion that there was no
change in family structure and the status of women before 1914, but I
would not use the term “transformation” to describe changes in the mar-
riage system and marital life before 1920. Despite what the periodicals
and books of this era suggest, change was incremental and confined to
portions of the upper and middle classes, although they were trendset-
ters who prepared the way for further developments in the long run.*® My
first two chapters examine the political, social, and demographic factors
that contributed to these changes. Chapter 1 discusses the obsolescence
of the harem system and the decline of polygyny in Ottoman Egyptian
ruling-class culture. Polygyny and harem slavery did “political work”
in the system of household government established by Muhammad Ali,
founder of the khedival dynasty.*’ Like the Ottoman sultans and similar
to other rulers in precolonial Asia and Africa, the khedives bound subor-
dinate men to their household through marriage—in this case, marriage
to women from their harem. But khedival autocracy required the ruler’s
unfettered control of state finances, and it collapsed as a result of foreign
intervention brought on by Egypt’s bankruptcy in 1876. Foreign finan-
cial control provoked the Urabi Revolution (1881-82), which provoked a
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British invasion and occupation. During the last quarter of the century the
khedives reigned but no longer ruled, and the familial and political realms
were separated. Harem slavery was doomed by the demise of household
government and the antislavery convention of 1877.

A few years before the bankruptcy the khedival family changed its
marriage strategy, abandoning slave concubinage and polygyny in favor
of royal endogamy, which entailed monogamy. Monogamy was not an end
in itself, but the khedives encouraged Europeans to see it as evidence of
their commitment to civilization. The demise of household government,
the end of the slave trade, and the adoption of monogamy by the khedi-
val family are examples of how contingent political developments affected
elite family culture, which was emulated in other social classes. The pub-
licly monogamous style of the khedives abetted the spread of a new fam-
ily ideology in which polygyny was disapproved. Egyptian historiography
since the 1952 Revolution has been neglectful of the late-nineteenth-cen-
tury khedives, but to ignore the trendsetting role of the Palace in upper-
class culture would be like ignoring the influence of the British monarchy
on Victorian culture.

Chapter 2 examines evidence of change in the marriage system in
the wider society, beginning with the experiences of several middle-
and upper-class men and one woman who were married between 1880
and 1923, and who wrote about it decades later. Their memoirs portray
a strongly patriarchal family system in which marriages were normally
arranged by fathers or other guardians with little or no consultation of
daughters or sons. But men who delayed marriage until they had indepen-
dent means or their fathers were deceased were able to arrange their own
marriages, and the pursuit of higher education and a professional career
caused a growing number of men to do that. The delay of marriage by
men eroded the custom of forming joint households, which seems to have
ceased entirely in the urban upper class after World War I. The establish-
ment of neolocal conjugal family households by young couples was a sign
of diminishing family patriarchy.

By the early twentieth century, also, upper- and middle-class fami-
lies were beginning to permit their daughters to meet prospective hus-
bands. The custom of marrying someone sight unseen was denounced by
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modernist essayists, and some of our memoirists retrospectively opined
that a prenuptial meeting increased the likelihood of marital compatibil-
ity. Yet they raised no objection to the involvement of family in selecting
a spouse and negotiating the terms of a marriage. Some early-twentieth-
century novels extolled love marriage, but none of our memoirists advo-
cated autonomy in spousal choice and certainly not love matches. They
thought love should develop after marriage.

Although these memoirs represent the experiences of an elite and
mostly male group, legal records and census data enable us to look fur-
ther down the social scale for social and demographic trends. Polygyny,
including slave concubinage, was practiced by all social classes and prob-
ably was more widespread than conventional estimates, and it most likely
peaked with the surge in slave trafficking of the 1860s. “Slave wives,” as
they were called, were an alternative to contractual wives as long as the
trade was legal.

A sampling of mid-nineteenth-century census registers from Cairo
and four villages in the Delta suggests important differences in the age of
marriage and in joint household formation between city and village. Mid-
nineteenth-century Cairo had a lower age of first marriage than the four
villages, and a higher proportion of joint family households. A century
later, early marriage and the joint family were associated nearly exclusively
with the rural society.

These chapters show how the decline of polygyny and joint house-
hold formation in the upper and middle classes resulted from contingent
political and demographic changes, the development of education, and
the rise of new professions. But these changes were also influenced by a
new family ideology promoted by modernist intellectuals and in the peri-
odical press during the last third of the nineteenth century, which is the
topic of chapter 3. Egyptian modernists like Rifaa al-Tahtawi (1801-73)
and their counterparts in the other Ottoman provinces participated in a
global circulation of ideas about the family, education, and progress that
was influenced by nineteenth-century European social thought, but they
were also in dialogue with precolonial Muslim writings on marriage and
marital relations, producing the hybrid family ideology mentioned earlier.
According to this ideology, the conjugal family was the elemental unit in
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society and the site where one’s character was formed in early childhood.
The domestic ideology promoted in late-nineteenth- and early-twentieth-
century periodicals was consistent with the new family ideology, which
accorded women the important vocation of motherhood and household
management. Family stability and harmony were deemed necessary for
childrearing, and so the modernists advocated companionate marriage,
opposed polygyny, and discouraged divorce. They also advocated the edu-
cation of women to prepare them for their role as mothers and as com-
panions for their husbands. Their project was civilizational, not feminist,
though it had important implications for women. Qasim Amin and cer-
tain early feminist women writers embraced that project.

An earlier generation of scholars was concerned with measuring the
extent to which Middle Eastern intellectuals adopted modern (that is,
European) ideas, the assumption being that “modernization” required
the abandonment of “traditional” ideas and institutions. That approach
was criticized rightly for portraying Middle Eastern culture as passively
receiving Western influence, and also for equating progress with West-
ernization; thus, postmodernist scholars have questioned what Timothy
Mitchell aptly called “the European-centered cartography of modernity.”
In order to illustrate the process of hybridization that characterized the
production of family ideology, I begin chapter 3 with a discussion of pre-
colonial writings on marriage that circulated in Egypt from the eighteenth
through the early twentieth centuries, some of the tropes of which survive
to the present. My longitudinal study of modernist discourse on the fam-
ily led me to conclude that it was not a response to negative colonial and
missionary views, as some have argued. Modernist intellectuals developed
the main theses of a family ideology in the generation before the Brit-
ish occupation and the sharpening of Western criticism of Muslim family
life. They drew on a stock of ideas about family, society, and civilization
that originated in European social thought, but they sought to use those
ideas for social improvement, unlike colonial officials who invoked them
to assert Egyptian inferiority.

The new family ideology was transformational in its long-term
impact,” but before World War I it had only begun to influence social
behavior. On the other hand, changes in the legal system had early and
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important consequences for family life, and these are discussed in the
final three chapters. Chapter 4 describes the reorganization of the Sharia
Courts and their procedures, along with the impact it had on the applica-
tion of Muslim family law. There were two major consequences of that
reorganization. First, the law became less flexible and less favorable to mar-
ried women; and second, the requirement that family affairs be recorded
in notarized documents enhanced the social role of the Sharia Courts and
hence the impact of the first change. Until the mid-nineteenth century the
Sharia Courts applied the doctrines of all four schools of Sunni Islamic
law, permitting individuals to forum shop to take advantage of the most
advantageous rules in each. Individually the schools of law were rigid in
what they permitted and did not, but forum shopping gave the legal sys-
tem flexibility.> From no later than the mid-nineteenth century Sharia
Court judges were instructed to apply the doctrines of the Hanafi school
exclusively. Hanafization disadvantaged married women by making it
more difficult for them to claim arrears of maintenance from their hus-
bands and also by making it impossible for them to seek a divorce for non-
support, desertion, or abuse. These and other undesirable consequences
of the judicial reorganization were not corrected until after World War 1.
The reform of Muslim family law to protect and strengthen the conjugal
family was advocated by modernists such as Qasim Amin and the reform-
ing Grand Mufti Muhammad Abduh (1849-1905), but it was not until the
1920s that the first family law codes restored to women the options their
great-grandmothers had exercised by making it easier for them to recover
arrears of maintenance and enabling them to seek a divorce for nonsup-
port, desertion, or abuse.

Chapter 5 returns to the theme of hybridity in discussing the role of
the unofficial code of Muslim family law composed by Muhammad Qadri
Pasha (1821-88) in the invention of personal status law. Published in 1875
for use as a reference manual in the Mixed Courts, Qadri’s code acquired
great authority and influence in the absence of a formal codification of
family law. It was a step in the transformation of Muslim family law from
a jurists’ law into positive law. The former was open-ended and accommo-
dated debate and dissension, whereas the latter was explicit and authorita-
tive. Qadri’s code introduced Egyptians to the concept of Muslim family
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law as a law of “personal status,” following the terminology in use in colo-
nial Algeria. Subsequently the state restricted the jurisdiction of the Sharia
Courts mainly to family and religious matters, and Hussein Ali Agrama
has argued that it thereby “sought to regulate Islamic practice by defining
the essence of the sharia as comprised of ‘family’ matters.” Prior to that,
however, Qadri’s code habituated Egyptians to thinking about the fam-
ily and the domestic sphere as the domain of religion. Qadri’s code and a
subsequent explication of it also influenced family ideology by emphasiz-
ing the maintenance-obedience relationship, in which the wife’s duty of
obedience included remaining at home. Whereas in practice her duty of
obedience was contingent on receiving maintenance, the code stated it as
an unqualified rule.

Chapter 6 takes up the history of an infamous legal regime, “house
of obedience” (bayt al-ta'a), that was another consequence of legal mod-
ernization. In precolonial Muslim family law a married woman who left
her husband’s house without his permission was deemed disobedient
and undeserving of maintenance. A Sharia Court judge might issue an
order of obedience, requiring her to return to her husband’s home, but
if she refused to return there was little the court or the husband could
do. The procedural law of 1897 authorized the police to enforce orders
of obedience, returning runaway wives by force if necessary. Twentieth-
century advocates of women’s rights denounced the enforcement of house
of obedience as an un-Islamic custom, but it originated in France, whence
it migrated to Algeria and became associated with Muslim culture, and
from there it migrated to Egypt.

According to the standard narrative, Muslim family law was unaf-
fected by modernizing change until after World War I and the Sharia
Courts were a backwater, but nothing could be further from the truth.
Toward the end of the nineteenth century the required use of documents
induced women and men to rely on the courts to adjudicate and nota-
rize their family affairs more than ever before, stimulating the discussions
that led to codification. Hanafization, Qadri’s code, and the enforcement
of house of obedience complicate the question of whether nineteenth-
century changes benefitted women, and they place subsequent family law
reforms favorable to women in a new light. Moreover, Qadri’s code and
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house of obedience are illustrative of the process of hybridization that
produced modern Muslim family law. Like contemporary family ideol-
ogy, Muslim family law was produced as an Islamic personal status law in
conditions of colonial modernity.

Sources, Methods, and Terms

I use diverse sources, the technical aspects of which may not always be
clear to nonspecialists. Chapter 2 compares demographic data from Cairo
published by Ghislaine Alleaume and Philippe Fargues, who sampled the
registers of the 1848 census, and similar data from four villages in 1848
and 1868 that I compiled. Alleaume and Fargues gathered a representative
sample for Cairo, but the four villages I researched are not statistically
representative of the entire rural population. They are, however, sugges-
tive of conditions and trends that may have been similar elsewhere in the
countryside.**

A census need not be absolutely accurate to be meaningful, and even
the best ones have a degree of error.”® Aggregate Egyptian population
counts in the 1840s are considered reliable, unlike some wildly inaccurate
estimates by foreigners.”® The registers of the four villages appear to be
reliable due to their plausible sex ratios and age structures. The number of
males and females recorded in each register was nearly equal, indicating
no significant undercounting of females. In 1848 females were 51 percent
of the aggregate population of the four villages, and in 1868 their pro-
portion was reduced to 49 percent due to the presence of a large number
of male slaves. Most people did not know their age and reported it as a
multiple of five or ten, similar to what occurred in modern censuses in
Egypt and India.”” One can correct for this by grouping individuals in
decennial age groups: 0-9, 10-19, and so on.*® There was a tendency to
exaggerate the age of older persons and a deficit in the age cohorts 10-19
and 20-29 in both census years. Similarly, in the Egyptian censuses of
1917 and 1927 people older than 55 exaggerated their ages, and there were
deficits of males reported to be 20-24 and of females reported to be 15-20
years old.* In sum, the village registers inspected appear to be as reliable
as the censuses of 1917 and 1927.
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Historians, demographers, and sociologists use a variety of terms to
refer to family and household forms, there being no single system. I use the
term “conjugal family” to refer to what others call the “nuclear” or “simple”
family; that is, a domestic group consisting of one conjugal couple, with
or without children. In my discussion I am mainly concerned with the
relative proportions of conjugal family households and joint family house-
holds. The latter, also known as multiple-family households and extended
family households, contain two or more related conjugal couples. I am less
concerned with the distinction between conjugal family households and
those in which an unmarried sibling lives with the couple and their chil-
dren, which was and is quite common in Egypt.®® The crucial distinction
is between households with only one couple and those with two or more.

Marriage and its dissolution in Muslim family law differ from West-
ern practices in some respects. Marriage is a contractual relationship, not
a sacrament. The groom gives his bride a dower (mahr or sadaq), or more
often a portion of it, the remainder due upon dissolution of the marriage.
The dower and a trousseau provided the bride by her parents remain her
property, since the norm in marriage is a regime of separate property.
This is similar to séparation de biens in France or a prenuptial agreement
in Britain or the United States providing for any assets brought into the
marriage and acquired thereafter to remain the property of the individual
spouses. Men may divorce their wives unilaterally and at will by pronounc-
ing a triple repudiation (talaq). The first and second repudiations result in
a revocable divorce, which is similar to a legal separation in Western law.
The husband may recall his wife during a ninety-day period, otherwise
the divorce becomes final. Women may initiate divorce but to do so they
must convince a judge that there is sufficient cause. I call judicial divorce
(tatliq) annulment to differentiate it from repudiation. In divorce by repu-
diation and annulment the husband must pay the delayed portion of the
dower to his ex-wife, and he must provide her with temporary mainte-
nance (nafaqa) during a waiting period (idda), intended to reveal whether
she is pregnant. A divorcée is free to remarry after the waiting period. In
addition to annulment, women have also had the option of bargaining
with their husband for a repudiation in exchange for giving up some or all
of their financial rights. This “repudiation for money” (talaq ala al-mal),
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in the form of khul and mubara’a, could involve sacrificing the delayed
dower, temporary maintenance, and even arrears of maintenance that
the wife was owed, as the price of her freedom. In Egypt in 2000 the law
was revised to permit women to obtain a khul‘ by judicial decree if they
declared they could no longer remain in the marriage and were willing to
sacrifice the delayed dower and temporary maintenance.

In my discussion of legal history I refer to Muslim family law rather

>

than “Islamic law” or “the Sharia” to avoid essentialism and to empha-
size the contingency and historical specificity of the law applied. Muslim
family law in application varied to some extent in the precolonial world
due to a diversity of local customs, the sometimes limited reach of the
Sharia Courts’ authority, the local preeminence of different schools of law,
and the development of different judicial procedures. For that reason my
account of the application of Muslim family law in nineteenth-century
Egypt is drawn from contemporary sources: handbooks, the fatwas of the
Grand Mufti Muhammad al-Abbasi al-Mahdi, the authoritative sources
upon which he relied, and a sample of the Sharia court records.

Mutftis in various times and places have issued authoritative opin-
ions or fatwas that were theoretical, and in general the opinions of muftis
have been influential but not binding. The situation in nineteenth-century
Egypt was exceptional, however. Muhammad Ali created the position of
Grand Mutfti (Mufti al-Diyar al-Misriyya) in the 1830s as part of his drive
to centralize authority. Thus the long-serving (1847-97) al-Abbasi exer-
cised more authority than ordinary muftis. Nearly all of the published
cases he heard were forwarded to him from the Sharia Courts, and he
evidently saw his role as ensuring that the “correct” or predominant opin-
ions of the Hanafi school of law were applied. He was a conservative, not a
reformer.®" Fatwa collections like his contained exemplary cases intended
to present the preferred interpretations, and so the number of cases of a
certain type are not an indication of their frequency. As sources for socio-
legal history, they are useful, like the court records, in showing the vari-
ety of questions that came before the courts and how they were decided.
Fatwas usually do not contain the rich detail offered by court records, but
they often reference scholarly authorities, which enables us to reconstruct
the pedigree of an opinion.



Marriage in Politics

The Obsolescence of Household Government
and the Shift to Monogamy in the Khedival Family

On Thursday, January 16, 1873, a contract of marriage was agreed to
between Tawfiq, the crown prince of Egypt, and Amina Ilhami, grand-
daughter of the late viceroy Abbas Hilmi I (r. 1849-54). In celebration of
the event the reigning khedive, Ismail (r. 1863-79), held a reception at al-
Hilmiyya Palace attended by Tawfiq, several ministers of state, and the
leading religious dignitaries. Cannon were fired, sweet drinks were had,
and the khedive received the congratulations of his guests in order of their
rank. Poetry was composed and recited for the occasion by al-Sayyid Ali
Abu al-Nasr and Muhammad Qadri Bey. These events initiated a week of
receptions, banquets and entertainment, illuminations, and a public pro-
cession in which the bride was delivered to the palace of her husband.
The next three weeks witnessed similar scenes as the weddings of Taw-
fig’s younger siblings Fatima, Husayn, and Hasan were celebrated." Like
their Ottoman suzerains, the Egyptian khedival (viceregal)* family staged
public celebrations of births, circumcisions, weddings, funerals, religious
holidays, and dynastic anniversaries as a way of cultivating popular legiti-
macy. The month of celebrations accompanying the four princely wed-
dings was one such calculated display.’

In retrospect, these weddings were also significant as the moment
when the khedival family abandoned slave concubinage and polygyny in
favor of monogamous marriage. Monogamy was subsequently the norm
within the khedival family. Tawfiq, as khedive (r. 1879-92), was Egypt’s
first monogamous ruler. Amina took on a more prominent public role

19
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than women in the khedival family had done previously, partly as a con-
sequence of being his sole consort. She was respectfully referred to in
the Arabic press as “the wife of the khedive” (haram al-khidiwi), and in
French and English as the vice-reine, khédiveh, or “khediva.” After Taw-
fig’s death she retained a prominent role as the walida pasha, or mother of
the khedive, though English writers often used the French term khédiveh
meére. Monogamy within the khedival family thus had implications for the
role of women at a time in which “the woman question,” already much
discussed in contemporary Europe, was beginning to be raised in Egypt.*

The adoption of monogamy by the khedival family offers a useful
vantage point from which we can survey the relationship between family
and politics in nineteenth-century Egypt. As Lisa Pollard has noted, Euro-
American observers criticized family practices in the Muslim East—or at
least, what they understood of those family practices—while upholding an
idealized conjugal family as the standard of modern civilization.” West-
erners understood polygyny, slavery, and the concealment® of women to
constitute a “harem system” that was incompatible with a healthy family
life. The ease and frequency with which Muslim men divorced their wives,
disrupting the conjugal family, was an additional target of criticism. This
criticism arose in the middle decades of the century, reflecting relatively
recent developments in European culture, from idealization of the conju-
gal family and companionate marriage to the strengthening of antislavery
sentiment, and it intensified along with the advance of colonialism toward
the end of the century.’

Beginning in the 1870s some Westerners noticed that polygyny was
on the decline in the Ottoman and Egyptian upper classes. Lord Cromer,
the British consul-general in Cairo and de facto ruler of Egypt during his
tenure (1883-1907), believed that monogamy was gaining “amongst the
more enlightened Egyptians.” As examples he mentioned Khedive Tawfig,
his son Khedive Abbas II (r. 1892-1914), and the prime ministers Riyad
Pasha and Sharif Pasha.® Cromer and others attributed this to the progress
of enlightenment under European influence, but cautioned that thorough
change would take a long time. The backwardness of the Egyptian fam-
ily system, which degraded women and deformed men’s character, was
one of several objections raised by British officials and journalists to the
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suggestion that Egyptians might reform themselves without foreign tute-
lage, or that they were ready for self-government. Pollard has described
well how Egyptian domestic habits—specifically, those of Khedive
Ismail—were invoked to explain the financial and political turmoil that
led to the British invasion and occupation of 1882. Similar discourses but-
tressed other imperial ventures in Asia and Africa as civilizing missions.’

Well before the British occupation Egypt’s rulers had cultivated Euro-
pean opinion by presenting themselves as enlightened and modern in
various ways, including in their family practices. At the time of the four
princely weddings, the Palace let Europeans understand that the adoption
of monogamous marriage by the khedival family resulted from a desire to
emulate European civilization. In reality, however, the shift to monogamy
was not an end in itself but a consequence of contingent developments,
the most important of which had to do with dynastic politics. Seven years
before the four princely weddings, Khedive Ismail had secured an impe-
rial edict changing the system of succession within the khedivate from
priority of the eldest male to primogeniture. This meant that the future
khedives would all be descendants of Ismail. His son Tawfiq became the
crown prince, excluding the princes who had been next in line under the
old system. To compensate for the estrangement of the latter, Ismail shored
up support among the other lines within the extended khedival family by
marrying his children to their cousins.

Family endogamy was common in Egyptian culture but it was alien
to the Ottoman sultans, who practiced slave concubinage and polygyny
until their deposition in 1924."° The ruling class, including Ismail and his
predecessors, emulated the imperial style of conjugality. But Ismail’s strat-
egy of marrying his sons to their cousins imposed monogamy upon them.
Marriage to an Ottoman princess ruled out additional wives or concu-
bines due to her standing," and the same rule applied when the bride was
a princess from the khedival family. Subsequently endogamy and monog-
amy became embedded in the culture of the khedival house and, equally
importantly, it became part of the public style of the khedival family.

Some contingent factors abetted this process. It owed something to
the weakening of the position of the khedives, with Egypt’s bankruptcy
and the imposition of European financial control in 1876-78, which
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precipitated a constitutional revolution known as the Urabi Revolution
during 1881-82; this, in turn, was thwarted by British intervention and
an open-ended occupation. Thus as time went on the khedives had even
more incentive to use marriage to shore up support and ward off rivalry
within their extended family. The cultivation of European opinion was
no less important, and in this effort the khedives sought to present their
monogamy as a sign of enlightenment. It also became more difficult and
expensive to acquire concubines after the slave trade was outlawed in 1877,
and the fiscal discipline imposed on the Palace after the bankruptcy made
it impossible to maintain the large harems of earlier times.

In any event, large harems, which for centuries were integral to the
Ottoman political system, became obsolete in Egypt during the last quar-
ter of the nineteenth century. Previously, in addition to maintaining
substantial harems, elite Ottoman households trained male kul/mamluk
slaves who served in the military-administrative apparatus of the state.
Upon “graduation” from a household these men typically were mar-
ried by their masters/guardians to a woman from the harem of another
household, thereby forging or maintaining a political alliance and/or tie
of dependency with a subordinate house. Succinctly put, the Ottoman
household-and-harem system did “political work” comparable to the
systems of kinship politics in early modern South and Southeast Asia."?
But the reorganization of the military and civil service in the Ottoman
Empire and Egypt along European lines, known as the tanzimat, was well
underway by the reign of Khedive Ismail, whose officers and civil servants
were now recruited from the free population and trained in government
schools. Male slaves were no longer a feature of ruling-class households
after mid-century, except for eunuchs, who assisted ruling- and upper-
class women in performing their public duties. Ismail maintained the
practice of marrying women from his harem to rising state servants in
order to attach them to his household, but after the bankruptcy he lost
personal control of state finances, and the khedival autocracy collapsed.
Although the British rescued the khedivate, they deprived the khedives of
power. Closeness to the khedival palace was no longer the sole measure of
a man’s political standing. A marriage tie to the Palace was still desirable,
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but it was no longer the only useful alliance that a politically ambitious
man might seek.

During the last quarter of the century, also, Egyptian public opinion
was moving in favor of monogamy. Modernist intellectuals promoted a
new family ideology that posited the conjugal family as the elemental unit
of society, and the new family ideology was also promoted in the bur-
geoning periodical press of the era. Monogamy and companionate mar-
riage were key features of the new family ideology, and the example set
by the khedival family undoubtedly promoted it among the ruling and
upper classes. The extent and rate of change in public opinion at the turn
of the century cannot be measured with any exactness, but it is telling that
when Tawfig’s son, Khedive Abbas II, contracted a polygynous marriage
in 1910, the Palace was careful not to publicize it, even though polygyny
was still legal. The Palace was sensitive to the image of the khedive among
an Egyptian public that increasingly associated monogamy with enlight-
enment and civilization.

Constructing the Harem System

Any serious discussion of the Ottoman household-and-harem system
requires an unpacking of Euro-American perceptions of it, which con-
tinue to influence latter-day views. Nineteenth-century Westerners under-
stood family life in the Muslim East through the frame of “the harem
system,” by which they referred to a cluster of practices, the most salient
and objectionable of which were slavery, polygyny, and the concealment
and covering of women. Before the abolition of the slave trade, slavery was
usually said to be the linchpin of the system. Without a ready supply of
slave concubines and domestics, it was believed, polygyny would become
impossible, and Ottoman domestic culture would be transformed.” After
that thesis turned out to be mistaken, Europeans persisted in regarding
polygyny and the concealment of women as constituting a “harem sys-
tem” that was, in the words of one writer, “fatal to the idea of the family,
which forms the basis of all true civilization.”* The term “harem system”
was not used in contemporary Ottoman Turkish or Arabic.
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Notwithstanding their disapproval of the “harem system,” the more
perceptive European observers sought to explain it rather than condemn
it outright. Although the harem was (and still is) imagined by some to
be a site of sexual debauchery, few women writers (who unlike men were
able to enter harems) failed to note how far from reality those fantasies
were. To be sure, during the first three-quarters of the nineteenth century
the Ottoman imperial and Egyptian khedival households contained any-
where from several hundred to over a thousand female slaves. But rela-
tively few of these women became consorts of the household head. The
majority performed household work while others were trained for a role as
upper-class consorts, and either gifted or married into other households.
They remained celibate and subject to a strict rule of discipline under
the master’s mother and wives. Harem discipline was compared by some
observers to that of a convent; to suggest that harems were like “brothels”
was “outrageous.””

Hardly any Western account of harem culture failed to point out that
slavery in the Muslim East bore little resemblance to the harsh system
known in the Americas. Harem women could look forward to manumis-
sion and marriage with a trousseau after a period of service. Legally, a
slave concubine who bore her master’s child, known as an umm walad
or mustawlada, could not be sold. Her child was free and, as an heir, had
the same rights as the children of contractual wives. It was not unusual
for such concubine-mothers to be freed and married by their masters.'s
Women travel writers tended to write against the notion that harem slaves
were exploited or sexually degraded, emphasizing that they had certain
legal rights, their condition of enslavement was transitory, and that “they
became integrated in the extended Muslim family and the Ottoman polit-
ical system.”” As Billie Melman has pointed out, the Victorian women
who penned these accounts were doing more than pushing back against
the outlandish sexual fantasies of some of their male contemporaries. At
times they used a representation of the Muslim East as a foil to their own
society and its shortcomings. Their emphasis on the autonomy and legal
rights enjoyed by married Muslim women was intended to be read against
the debates over married women’s autonomy and control of property in
Britain." Typically, also, the accounts of harem life by European women
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were based on access to elite households.”” They wrote, in addition, in great
detail about the interior décor of the harem, the clothing and jewelry worn
by the women, and the elaborate protocol, details that were deemed of
interest to their readers.

Slavery in the Ottoman domains and especially in Egypt became
a focus of European criticism following its abolition in the British and
French empires in 1838 and 1848, respectively.?’ Slave ownership was never
outlawed in Egypt but it atrophied quickly as a consequence of the Anglo-
Egyptian Convention for the Abolition of Slavery in 1877. The convention
outlawed the importation of African slaves immediately, and seven years
later the ban was extended to the importation of white slaves, who by then
were mainly Circassian women, and to the selling of previously acquired
slaves between households. The convention also enabled slaves to apply for
manumission either at one of four bureaus established in different parts
of the country or at the British consulate. Thousands per month did so in
the following years.” By the end of the century slavery was no longer com-
monplace and it had ceased to be a target of Western criticism.

As for polygyny, foreign observers believed it to be limited in extent
and characteristic of urban upper-class society, if for no other reason than
because of the cost of maintaining multiple wives and the slaves or ser-
vants necessary to serve them.”> Moreover, in the major cities, including
Istanbul and Cairo, by the 1870s it was reported to be “the now prevailing
fashion among the upper class of having only one wife.”>* That impression
was shared by Lord Cromer, as we have seen, in the years leading up to
World War 1.

The Politics of Marriage and Reproduction

During most of its history the reproduction of the Ottoman ruling class
took place within its elite households. The imperial household in Istanbul
was not only the home of the sultan, where he reproduced his dynasty, but
also a place where thousands of male and female slaves were trained, the
men being prepared for service in the military-administrative elite and
the women, in most cases, to become the wives of these state servants. The
military-administrative elite assembled smaller versions of the sultan’s
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household, commensurate in size with their rank and revenues.?* In much
the same way, the founder of Egypt’s khedival dynasty, Muhammad Ali
Pasha, ruled through a “household elite” consisting of blood relations,
in-laws, freed slaves, and others “who had entered his service by private
agreements or were clients by virtue of their household affiliation.”

As in the imperial household, in Muhammad Ali’s household male
and female slaves were prepared for entry into the political elite. The Pasha
employed male “graduates” of his household (freedmen or mamluks) as
military commanders, ministers of state, and provincial governors, as is
demonstrated by Emad Helal in his study of slavery in nineteenth-century
Egypt.* Slave women trained in the viceregal harem were married to men
in the Pasha’s service as a way of binding them to him. P. N. Hamont, a
French veterinarian in Muhammad Ali’s service, wrote, “Among Turk-
ish princes it is a very ancient usage, and one that Muhammad Ali has
continued in the government of his pashalik, to give female slaves from
the harem to the officers of his nation. . . . Each of the functionaries who
receives a female slave is given money and a furnished house.” Writing
a few years later, Sophia Lane Poole observed similarly that the elite often
arranged the marriages of their harem women to men with whom they
had a relationship of patronage: “the man chosen . . . is almost always
something of a dependent.”*®

In the late 1830s, as Muhammad Ali faced fiscal difficulties and a
growing Anglo-Ottoman political challenge, he adopted policies of eco-
nomic and political retrenchment, including making grants of land to
family members, officers, and officials. The grants had the dual purpose
of converting peasant tax arrears into the responsibility of the Ottoman
Egyptian elite, and binding those men, who were from various provinces,
more closely to Egypt.” Now, also, the Pasha married off the majority of
his harem slaves to state servants, strengthening their ties of loyalty to his
palace. As evidence of this, nearly every female “graduate” of the Pasha’s
harem in Helal’s list was married to an official or officer.*® These were pru-
dent moves in a time of fiscal straits and political uncertainty, and they
illustrate the operation of the household-and-harem system that was cen-
tral to the rule of Muhammad Ali. But that system seems to have been
too alien for contemporary Westerners to grasp, so they resorted to the
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stereotype of the harem as a site of unrestrained sexual activity. Hamont
reported that the Pasha was advised by friends to reduce the size of his
harem “on account of his age and to conserve his energy,” and in a later
account the aged pasha was said to have done so on the advice of physi-
cians.” In reality, a minority of the women in the Pasha’s harem became
his sexual partners. Most were trained for marriage to subordinate men
of the elite.

The large slave households maintained by the ruling class were thus
an integral part of the political system. Westerners found this incom-
prehensible, but the Ottoman system of household-and-harem politics
would have been legible to someone from precolonial South or Southeast
Asia, where family and household were also integral to the political sys-
tem. In Siam (modern Thailand), for example, polygyny served to estab-
lish networks and ties of dependency between the king and provincial
notables, who gifted their daughters to him. The kings’ many wives and
children symbolized their sexual prowess in a culture in which political
power was associated with masculinity, and their numerous sons pro-
vided them with a cadre of loyal officials.”” In India, the early Mughals
pursued a comparable strategy of alliance by marriage with subordinate
ruling families, which led to the assembling of huge harems. These grand
harems guaranteed the Mughal emperor an heir, made a display of his
grandeur and virility, and symbolically embodied his claim to be the pro-
tector of the world.”

While the married-in daughters of subordinate families comprised
the royal Siamese and Mughal harems, the Ottoman imperial and Egyp-
tian khedival harems trained women of slave origin to be married-out to
subordinates. According to Leslie Peirce, the sultans “claim[ed] a preemi-
nence that dictated a disdain for alliances with lesser powers,”** hence other
Muslim rulers and members of the Ottoman elite were not expected to gift
daughters to the imperial harem. After the mid-fifteenth century the sultans
reproduced exclusively through slave concubines, very few of whom were
elevated to the status of legal wife after the late sixteenth century.” Although
the sultans had multiple consorts the great majority of their harem women
were married off to men in the military-administrative apparatus. In the
fifteenth and sixteenth centuries these men were themselves often former
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slaves trained in the imperial palace. From the seventeenth century to the
mid-nineteenth century, former slaves trained in other elite households as
well as freeborn men entered military-administrative careers, and if they
rose high enough they might be married to a woman from the imperial
harem and thereby bound to the imperial household.

Muhammad Ali and his successors built the khedival autocracy upon
a foundation of “household government” that employed these methods.
The ruler’s household, including his harem, was an instrument through
which a dependent elite was created and reproduced. However, the khedi-
val and princely households were superseded in this role toward the end
of the Pasha’s reign by new government schools inspired by the French
grandes écoles, which trained men to serve in the officer corps and civil
service. A growing proportion of the graduates were native Egyptians, and
their advance into the middle and upper ranks of the military and admin-
istration is celebrated in the semi-official national historical narrative as
a step toward self-rule. The acquisition and training of male slaves except
for eunuchs ceased, though the khedival harem continued to do political
work. Harem women were married to rising officers and civil servants,
establishing a personal tie between them and the ruler, through the reign
of Khedive Ismail. He, along with other princes and princesses, gave freed
slaves in marriage along with houses and grants of land of anywhere from
50 to 1,000 feddans (1 feddan = approx. 1 acre).*® Three prominent actors
in the Urabi Revolution were connected to the khedival palace by mar-
riage. The most prominent of these men was Mahmud Sami al-Barudi, an
Egyptian-born scion of an old Circassian family and a prominent neoclas-
sical Arabic poet, who served the khedives in several military and civilian
roles, rising to the rank of brigadier and becoming Minister of Religious
Endowments. He sided with the Urabists, who insisted on his appointment
as war minister in 1881 and prime minister in 1882. Prior to those events
he had married the daughter of Khedive Ismail’s nurse and, later, Adila,
the sister of Mansur Pasha Yakan, a cousin of Ismail who was also married
to his oldest daughter Tawhida.?” The officers Ali Fahmi and Muhammad
Ubayd were also married to women from Ismail’s harem. The February
1881 petition of Ali Fahmi and his fellow officers, Ahmad Urabi and Abd
al-Al Hilmi, for the dismissal of the war minister was the opening event in
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the revolution. For that act of insubordination they were stripped of their
rank and imprisoned, but then rescued by soldiers of the khedival guard
led by Muhammad Ubayd. Marital ties to the Palace failed to ensure the
loyalty of these men once the khedive had ceased to wield independent
power and was unable to resist a European takeover. However, under the
old system, wives from the khedival harem were highly desired, since they
had “influence . . . in pushing husbands to the front.”*

Despite their slave origin, these women had high status due to their
affiliation with the khedival household. They were socially equal or supe-
rior to their husbands, even when the latter were freeborn. When Muham-
mad Ali decided to marry off his harem the number of women was so
great that the grooms selected were said to include relatively minor gov-
ernment employees. Hamont attributed the following words to an official
“burdened” with one of these wives:

With one of the Pasha’s slaves . . . our position is extremely unfavorable.
It is a master that the viceroy gives us, and a master that it is extremely
difficult to satisfy. At every moment of the day, this woman recalls her
origin, she has visits that require expenses, and our monthly salaries
are insufficient for the demands of one day. As soon as they leave the
[viceroy’s] palace, all of these slaves want to command, and henceforth
it is we who respectfully kiss the hand of a lady. A woman from the great
harem . . . evinces no deference, no respect for her husband, and when
he goes to her, the former slave remains sitting, and hardly looks at him!
If we show bad humor, if our attitude is not respectful to her taste, the
new wife returns to the palace of the viceroy and complains against the
man that the master has given her!®

Sophia Poole made a similar observation. A man chosen by a grandee to
receive one of his harem women in marriage “is almost always somewhat
of a dependent; and the lady generally treats him as if he were somewhat
of a dependent with respect to herself.” Men such as these, who married
“up” to women from the khedival and princely harems, were constrained
from taking additional wives or concubines.

Men who married free but high-born women were similarly often
limited to one wife out of deference to their wives’ families. This was the
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situation of al-Barudi, who married the sister of Mansur Yakan, as well as
of Sharif Pasha and Riyad Pasha, whom Cromer singled out for praise on
account of their monogamy. Sharif married Nazli, the daughter of Sulay-
man Pasha al-Faransawi (the French convert né Séve), one of Muham-
mad Ali’s top commanders. Riyad married the daughter of Husayn Pasha
Tapuzada, a Balkan Turk from Kavala who had come to Egypt with
Muhammad Ali.** Outside the boundaries of the ruling class, a woman of
sufficient social standing could insist as a condition of her marriage that
her husband promise not to marry an additional wife or take a concubine,
thereby imposing monogamy on him.*

Plural marriage was out of the question when one married an imperial
or khedival princess. Previously wed wives had to be divorced, and previ-
ously acquired concubines were let go. The imperial household arranged
endogamous marriages for Ottoman princesses to cousins and, more
often, to prominent men of imperial slave background, including grand
vezirs and commanders.*” Muhammad Ali’s daughters were wed to top
commanders and officials, and later generations of khedival princesses
were married to prominent state servants.* Like the weddings of impe-
rial princesses, the weddings of khedival princesses were celebrated pub-
licly, but the nuptials of Crown Prince Tawfiq and Amina in 1873 was the
first occasion in which the khedival dynasty celebrated the wedding of a
prince, since the acquisition of a concubine or the elevation of a concubine
to the status of legal wife did not occasion any public celebration.

In sum, then, elite men who married their social equals or superiors
were often constrained from taking another wife or a concubine, even if
they could easily afford to do so. The sultans and the military-adminis-
trative elite who emulated them, including the first five khedives of Egypt,
reached “down” by acquiring slave women as consorts. To be sure, these
women were refined and well trained in the accomplishments deemed suit-
able for ruling-class consorts, and at least some of them were literate. But
as slaves they were in no position to object to being part of a polygynous
household. Westerners’ impressions of a trend toward monogamy in the
Ottoman and Egyptian upper classes began to be recorded in the last third
of the nineteenth century, on the eve of the antislavery convention and
for decades after that. Thus the end of the slave trade and the elimination
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of concubinage was undoubtedly an important factor in the decline of
polygyny in upper-class households, but not the only one. The evidence
consistently points to the status of the bride as the main factor limiting rul-
ing- and upper-class men to a single consort before World War I.

Egypt’s bankruptcy not only destroyed khedival autocracy but has-
tened the obsolescence of the system of marrying harem women to servants
of the khedivate. The next several years witnessed the Urabi Revolution
and the onset of the British occupation. Shorn of control of state finances
and deprived of real power, the khedives no longer had exclusive control of
government appointments nor of political patronage. Following Ismail’s
abrupt deposition and exile in 1879, his son and successor Tawfiq was
responsible for marrying off the many women left behind in his father’s
harem.* Tawfiq and later khedives maintained more modest households,
being subject to the financial discipline of a civil list. Now, also, slaves
were more costly and difficult to procure since the trade in slaves was pro-
hibited. The palace of Ismail reportedly had no fewer than seven hundred
slaves, while those in Tawfiq’s palace numbered only sixty.*¢

In addition to maintaining large harems, the khedives, from Muham-
mad Ali through Ismail, emulated the imperial practice of reproducing
through slave concubines and limiting their consorts to a single son. The
one exception was Muhammad Ali’s first wife, Amina Hanim (d. 1824),
whom he married long before becoming the viceroy of Egypt and rising to
the rank of pasha. Her father was a pasha and the governor of Kavala, in
what is now Greece.” She gave birth to four sons who survived to adult-
hood, Ibrahim, Ahmad Tusun, Ismail Kamil, and Abd al-Halim, and two
daughters, Tawhida and Nazli.*®

Amina did not accompany Muhammad Ali to Egypt, and after his
appointment as viceroy in 1805 she and her daughters resided for a period
of some two years in Istanbul, where they would have become thoroughly
acquainted with imperial palace culture. There is a story told that upon
her arrival and installation in the harem of the Citadel Palace in Cairo,
in 1808, Amina became estranged from Muhammad Ali due to the many
slave concubines he had acquired, reportedly telling him, “I have been your
wife until today, henceforth we are strangers.”® Although the story appeals
to our modern sensibilities, it is likely that Amina’s “estrangement” was
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a consequence of Muhammad Ali’s elevation into the upper rank of the
Ottoman ruling class. That rank required that he assemble a household
and that it emulate the imperial household, including the sexual behavior
of the ruler and his consorts. It was a long-standing Ottoman practice to
limit an imperial consort to only one son, and Amina had already given
birth to four sons who were potential heirs. Within Ottoman ruling-class
culture she would have arrived at what Leslie Peirce has called “postsexu-
ality,” which consisted of “the cessation of childbearing, either through
postmenopausal incapacity or forced sexual abstinence, and mother-
hood.” But for imperial consorts postsexuality meant an enhanced role,
not a diminished one, as evidenced by “their public display of political
power and wealth (symbolized by their assumption of the privilege of
public building).”’ I have been unable to find any information on public
building projects by Amina Hanim, though in 1814 her high standing was
on display when she made the pilgrimage, processing from Jidda to Mecca
with a train of 500 camels carrying her servants, entourage, and goods.
She was met by Muhammad Ali at Mina, a stage in the pilgrimage, in a
public acknowledgment of her status as first consort. Due to the grandeur
of her train and guard, and the sumptuousness of her tent, the local inhab-
itants are said to have called her “the Queen of the Nile.”

Each of the other consorts of the first five khedives was of slave ori-
gin. The names of twenty consorts of Muhammad Ali, including Amina,
have been preserved. Except for Amina, none had more than one son,
evidence that in his new rank the Pasha followed the Ottoman policy of
“one-mother-one-son.” In addition to the known children of these women
Muhammad Ali had another five sons, the names of whose mothers are
unknown. Assuming that the “one-mother-one-son” principle was applied
consistently, the Pasha would have had well more than twenty-five con-
sorts, since not all the names of the mothers of his daughters are known,
and there were others who bore no children at all.** The population of his
harem would have been much greater still, since it included numerous celi-
bate slave women being trained for out-marriage as well as domestic slaves.

In some other respects the behavior of the khedival family departed
from the imperial model. Since the seventeenth century Ottoman princes
had been confined in the imperial palace compound. They were kept in
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a state of sexual and political immaturity, not allowed to father children
or establish their own households, in addition to being denied a public
role.”® But khedival princes married and had their own households, and
were employed in political offices and commands. The viceroys also mar-
ried some of their consorts, in another departure from the example set
by the sultans. Muhammad Ali reportedly married Mahduran (d. 1880)
some years after the death of Amina.’* His son and successor as regent,
Ibrahim, had seven consorts, two of whom became legal wives, though
none bore more than one son. One of the five consorts of Abbas I bore the
title hanim, indicating she was a legal wife, while the others were gadins
or recognized concubines. None had more than one son.”® The famous
consort of Said Pasha (r. 1854-63), Inji Hanim (d. 1890), also appears to
have been a legal wife. Some otherwise perceptive foreign residents, like
Sophia Lane Poole, sister of the orientalist Edward Lane, and the Ameri-
can consul Edwin de Leon and his wife Ellie, believed that Inji Hanim
was the sole consort of Said Pasha, which is a measure of the obscurity of
Melekber Hanim (d. 1886), the mother of Said’s two sons, in a departure
from the Ottoman model. Perhaps her obscurity was deliberate. Like the
other khedives, Said was attuned to international opinion and “courted
publicity.” He may have put Inji Hanim forward as his “diplomatic” wife,
or in other words the consort designated to receive the wives of foreign
diplomats and various lady visitors while the others were kept behind the
scenes. Inji Hanim became a favorite of foreign women, who admired her
beauty and intelligence.*®

Khedive Ismail, the son of Ibrahim Pasha, assembled the largest
household of any ruler since his grandfather. He had fourteen recognized
consorts, each of slave origin, four of whom were legal wives. He mar-
ried the “First” and “Second” Princesses, Shahinat Faza Hanim (d. 1895)
and Jananyer Hanim (d. 1912), before his accession, and the “Third Prin-
cess,” Cheshm-i Afet Hanim (d. 1907), sometime afterward. He married
Shafiq Nur Hanim (d. 1884), often referred to in the sources as Walida or
“Mother,” in 1866, elevating her to the position of “Fourth Princess” about
fourteen years after she gave birth to his oldest son, Tawfiq.””

Contemporary Europeans, and especially the British, had an interest in
portraying Ismail as incapable of controlling his impulses, whether sexual
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or financial, in justifying the occupation, the ostensible aim of which was
to restore financial and political order. Lisa Pollard has shown how fantas-
tic rumors about the sexual lives of the khedival family were taken seri-
ously by British officials and journalists.*® The relationship between Ismail
and Shafiq Nur was the object of lascivious speculation. She was suppos-
edly a lowly domestic slave to whom the khedive had once taken a liking,
but whom he did not see fit to wed. The same stories attributed the suppos-
edly weak character of Tawfiq to the low origin of his mother. These tropes
flourished in the Western imaginary, so that by the 1930s, in one source,
the number of Ismail’s consorts had grown to more than seventy, and the
mother of Tawfiq had become a peasant woman.*

The verifiable elements of the story of Shafiq Nur Hanim are less
titillating when read in the context of elite Ottoman culture. To begin
with, the production of an heir out of an encounter with a chambermaid
was a scenario more typical of French novels and lawsuits than the khe-
dival household. Indeed, contemporary French discourse on adultery
and out-of-wedlock births may partly explain the assumptions made by
Europeans.®® However, the conjugal lives of princes and their consorts
were carefully controlled in Ottoman ruling-class culture, as Peirce has
shown, and the khedival family was part of that culture. The future Khe-
dive Ismail began sexual activity at about the age of twenty under the
watchful eye of his mother Hoshiyar Qadin, who sent Shafiq Nur to him
from her own harem.®" With her he fathered his second child and first
surviving son, Tawfiq, in 1852. No stigma attached to the child of a con-
cubine, who had equal standing with the children of legal wives as an
heir and successor. Said and Ismail were the sons of never-married con-
cubines. It can only be speculated why Ismail married the first three prin-
cesses ahead of Shafiq Nur, but she undoubtedly had high standing in his
household both as the mother of his oldest son and as a former member
of his mother’s harem.

It was the sultan, upon decreeing primogeniture as the law of succes-
sion in Egypt, who required Ismail to marry the mother of the heir appar-
ent. Not long afterward, she and her son established a separate residence
in al-Qubba Palace.®* Tawfiq would have been no more than fifteen at the
time, and still being schooled. But as the crown prince he quickly took up



Marriage in Politics - 35

a public role, touring the country, performing the ceremony of turning
over the reins of the sacred litter (mahmal) to the Commander of the Pil-
grimage, and acting as regent during Ismail’s trip abroad in 1867.

Ismail’s Strategy of Endogamous Marriage

The rule of succession of the eldest prince became established in the Otto-
man sultanate in the early seventeenth century. As one consequence,
father-to-son succession became extremely rare, occurring only three
times in twenty-two generations.®* The same system of succession of the
eldest was prescribed in the imperial decree of 1841 that created an autono-
mous Egyptian province under the rule of Muhammad Ali’s descendants.
Thus after the brief regency of the Pasha’s son Ibrahim, the viceroyalty
went to the latter’s nephew, Abbas Hilmi I. Abbas was succeeded by his
uncle, Muhammad Said, and Said was succeeded by his nephew, Ismail.

Ottoman princes were denied a public role, and confined even dur-
ing adulthood in an apartment (kafes, literally “cage”) within the imperial
palace, so that they would not pose a threat to the reigning sultan. With
some exceptions, the kafes system was eased only in the later nineteenth
century.® But the khedives in Cairo never followed that practice, rou-
tinely employing princes in military commands and high offices. Rivalries
and factions developed among the khedival princes, the sharpest cleav-
age occurring between Muhammad Ali’s son Ibrahim and his grandson
Abbas. Ibrahim forced Abbas into exile in the Hijaz and tried to deny
him the succession. As viceroy, Abbas purged many of the Egyptian and
French officials who were associated with Muhammad Ali and Ibrahim,
and became embroiled in a dispute with the other senior princes over
the division of Muhammad Ali’s estate. After his death, Abbas’s loyalists
attempted unsuccessfully to raise his son, Ibrahim Ilhami, to the throne.
These divisions and rivalries within the extended khedival family tempted
each of Muhammad Ali’s successors to consider changing the law of suc-
cession to primogeniture. °°

Khedive Ismail also had to contend with family divisions. He became
the heir apparent when his older half-brother, Ahmad Rif‘at, was killed
in a railroad accident, and there were persistent rumors that Ismail was
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somehow behind this tragedy.”” When in 1866 Ismail obtained the change
in the rule of succession to primogeniture, it caused a rupture with the
princes previously next in line, his half-brother Mustafa Fadil and his
uncle Muhammad Abd al-Halim, who were obliged to live in exile. Mus-
tafa Fadil began financing Young Ottoman exiles in Paris, reportedly to
pressure the sultan to restore his right of succession. During the next sev-
eral years, relations between Cairo and Istanbul worsened to the point
of crisis, due in part to the khedive’s behavior as an almost independent
sovereign. Things were eventually patched up, and a new imperial decree
in June 1873 confirmed primogeniture as the law of succession along with
other privileges, such as official use of the title “khedive,” that the sultan
had granted earlier.®® But in the intervening years Ismail was concerned
lest the sultan change his mind and revise the law of succession once again.

It was in those circumstances that Ismail decided upon a strategy
of endogamous marriage within the extended khedival family. Having
restricted the succession to his own progeny, he intended to conciliate the
collateral lines and enlist their support for his heirs. Consequently nine
of the khedive’s twelve children married endogamously (Table 1). Three
spouses were children of Ahmad Rif‘at, and a fourth was his granddaugh-
ter, indicating a concern to conciliate that line. Two other spouses were
daughters of Ilhami, the son of Abbas I, evidently chosen for the same rea-
son. None were the children of Mustafa Fadil or Abd al-Halim. The breach
with them was irrevocable, and Ismail bought up their properties in Egypt
to discourage them from returning.*” Even after his deposition and exile in
1879, most of Ismail’s remaining children married endogamously, which
may indicate that the ex-khedive hoped to return to the throne.

In the context of Ottoman Egyptian politics and culture, then, the
really significant change heralded by the four princely weddings of 1873
was the shift to royal endogamy. Although Ismail imposed monogamy on
Tawfiq and his other sons as a necessary consequence, monogamy was not
his principal goal. Ismail seemed to have had no qualms about his own
polygyny, and an incident that occurred a few years before the four wed-
dings suggests that he was not at all convinced of the virtues of monog-
amy. The famous playwright and journalist, Ya'qub Sanu’, was asked to
present three of his comedic plays in a command performance at the
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Table 1
The First Marriages of the Children of Khedive Ismail

Prince or Princess M. Year Spouse

Tawhida (1850-88) 1868 Mansur Pasha, son of Ahmad
Pasha Yakan®

Muhammad Tawfiq (1852-92) 1873 Amina, daughter of Ilhami, son
of Abbas I

Fatima (1853-1920) 1873 Muhammad Tusun, son of Said

Husayn Kamil (1853-1917) 1873 Ayn al-Hayat, daughter of
Ahmad Rif‘at, son of Ibrahim

Hasan (1854-88) 1873 Khadija, daughter of Muhammad
Ali the Younger, son of
Muhammad Ali

Zaynab (1859-75) 1874 Ibrahim Fahmi, son of Ahmad
Rifat

Ibrahim Hilmi (1860-1927) ? Qamar, Circassian

Mahmud Hamdi (1863-1921) 1878 Zaynab, daughter of IThami, son
of Abbas I

Ahmad Fu’ad (1868-1936) 1895 Shivakyar, daughter of Ibrahim,
son of Ahmad Rif‘at

Jamila Fadila (1869-96) 1879 Ahmad, son of Ahmad Rif‘at

Amina Aziza (1874-1931) 1896 Mustafa Shakib Bey

Ni‘mat Allah (1876-1945) 1890 Ibrahim Fahmi, son of Ahmad
Rif‘at®

Sources: al-Waqa’i‘ al-Misriyya; Khanki, “Zawjat Hukkam Misr”; Tugay, Three Centu-
ries; Hilal, Al-Raqiq; Burke’s Royal Families of the World, 1980; http://www.royalark.net
/Egypt/egypt9.htm.

Note: Ismail had at least 18 children (10 sons and 8 daughters). Only those who lived long
enough to marry are shown above, and only their first spouses.

“Nephew of Muhammad Ali.

"Widower of the late Zaynab (above); marriage contracted but not consummated.

khedival palace. Each was a farce satirizing contemporary mores. Accord-
ing to Sanu’ the khedive enjoyed the first two, titled “A Fashionable Young
Woman” and “An Egyptian Dandy,” telling Sanu’, “You are our Moliere
and your name will be immortal.” But the third play was “The Two Co-
wives,” an exposé of the evils of plural marriage. This time the khedive was
not pleased, saying, “Master Moliere of Egypt, if you aren’t man enough to
please more than one woman don’t [try to] make others do as you.””
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Nevertheless, the new marriage strategy inaugurated with the four
princely weddings was presented opportunistically to Europeans as a
decision to adopt monogamous marriage. Ellen Chennells, the governess
of one of Ismail’s younger daughters, recalled:

We were told that four royal marriages were to take place during the
winter, and rather a new state of things was to be inaugurated with
them. Mohammed Ali had had the same kind of harem as the Sultan,
consisting exclusively of slaves, and this custom had been continued by
his successors down to the Khédive. But the latter in mature age wished
to adopt the European law of one wife, and direct succession from father
to son, instead of the old Mussulman custom of inheritance through the
eldest male of the family. The second he succeeded in establishing, by
fixing the succession in the person of his eldest son, Mohammed Tewfik
Pasha, and the first, by restricting each of his sons to one wife of equal
rank with himself.”

The way in which these weddings were represented to Westerners as the
beginning of “a new state of things” is striking. The khedive was said to
desire to adopt monogamy and primogeniture, in that order of priority.
The four princely weddings were represented to Egyptians through the
official gazette, al-Waqa’i® al-Misriyya, which never mentioned monog-
amy, though elsewhere the gazette celebrated the change in the rule of
succession. Primogeniture was justified as giving the khedivate greater
stability, and as something favored by (civilized) European states.”” The
restriction of Ismail’s sons to a single wife as a consequence of marrying
princesses was a familiar aspect of Ottoman Egyptian culture that occa-
sioned no comment. In the marriage system of the time monogamy and
polygyny were not thought of as alternatives, since a man might tran-
sition between monogamous and plural marriage at different points in
his life.

The contrasting manner in which the four princely weddings were
represented to Westerners and to Egyptians bespeaks a sophisticated Pal-
ace strategy aiming to present the khedival government in the best light,
and to flatter Europeans at the same time, by foregrounding the adoption
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of monogamous marriage. Chennells’s account even hints at what was
behind the supposed shift to monogamy by linking it with the change
to primogeniture and the princes’ marriage to women of “equal rank,”
namely, princesses from the extended khedival family.

The Reigns of Tawfiq and Abbas Il
and the Conjugal Family Ideal

In the first half of the twentieth century the “emancipation of women”
was written into the modernist-nationalist narrative of Egyptian history
at the same time that the conjugal family ideal and its corollary, com-
panionate marriage, became accepted among the educated as integral to
a modern way of life. Reflecting that trend and the rhetoric of the ruling
dynasty, which portrayed itself as a force for progress, certain historians in
the 1930s credited Khedive Ismail and his descendants with contributing
to the advancement of women and the improvement of family life,”” and
the publicity surrounding the wedding of King Faruq and Princess Farida
in 1938 presented them as a modern domestic couple.”

An early example of that rhetoric is the following statement attributed
to Tawfig, the first monogamous khedive, in 1881:

The great thing . . . is to educate women. They will then not only become
true companions to their husbands, but will take an interest in the pri-
mary education of the children, which at present is so neglected, and
adds so much to our difficulties when they first come to school. Family
life is the greatest blessing, and it is impossible unless both men and
women are educated. It is the aim of my life to achieve that result; and in
time, I trust, we may be able to do away with slaves in the harem. I hate
the very idea of slavery, and am doing all I can to put it down: moreover,
a harem is only wanted for many wives; with one wife there won’t be any
necessity for seclusion. It is wrong to imagine that our religion requires
us to have more than one wife, or to make the wife our slave instead of
our equal. The Hanefite rite [school of law] defines clearly the position of
women, and assigns to them almost a leading place; but how can women
lead if they are ignorant and uneducated?”
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This quotation appeared in a sympathetic portrait of Tawfiq published at
the beginning of the Urabi Revolution, and seems to have been intended to
shore up European support for him. He was, according to the author, “an
excellent husband and father.””®

Tawfiq’s views were consistent with Egyptian and Ottoman modernist
writing on the family, which emphasized the need to educate girls to pre-
pare them for a domestic role and to be “companions to their husbands.”
Tawfiq’s concern over “the divorce question in the lower classes” reflected
another concern of the reformers.”” Such views were attributed to Tawfiq
only in European sources, but by all accounts he was genuinely monoga-
mous and often professed opposition to slavery. None of the slave women

in his household were concubines.”

AR e
Figure 1. Khedive Tawfiq and Khediva Amina Hanimeffendi and their children,
mid-1880s. From left to right: the khediva, Prince Abbas Hilmi (1874-1944); Prin-
cess Nimatallah (1881-1966); the khedive, Prince Muhammad Ali Tawfiq (1875-
1955); and Princess Khadija (1879-1951). Professional photographers introduced
the family portrait in Egypt in the last quarter of the nineteenth century. Source:
Bibliotheca Alexandrina Memory of Modern Egypt Digital Archive.
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Tawfiq’s ability to articulate an agenda of family reform and women’s
advancement on the eve of the British occupation is evidence of the state
of development of these ideas in Egypt and their circulation at the highest
levels.”” But to the extent that he was committed to these ideas, Tawfig’s
freedom of action was constrained at first by informal European control
and after 1882 by the British occupation: he reigned but did not rule. His
first priority was to restore the legitimacy of his khedivate, which had been
rescued by the British from a broadly based revolution. The Palace culti-
vated his popularity by scheduling regular public appearances and activi-
ties, and by facilitating press coverage of them, as well as of ceremonial
events. The Khediva Amina’s presence at official events was also mentioned
regularly, and notices of her and the khedive’s movements—attending the
opera, traveling from one palace to another—were published.* Pollard
has drawn a connection between the publicly reported activities of Taw-
fig and Amina and a growing trend in the contemporary press to link
the reform of family life to national regeneration, but, as she noted, the
reported views and activities of Tawfiq preceded the explosion of didactic
writing on household management, childrearing, and other domestic top-
ics in the late 1880s and 1890s.*' Had Tawfiq not died suddenly in 1892, his
and Amina’s public activities might have enabled them to become, sym-
bolically, the nation’s leading bourgeois couple, and to associate the khe-
dival dynasty closely with the conjugal family ideal. But by the measure of
that ideal his successor was less than a perfect family man.

If Tawfiq sincerely opposed slavery and polygyny, the same cannot be
said for his son and successor Abbas II, or even his widow Amina, who now
occupied the influential position of mother of the khedive. At his acces-
sion Abbas II was only seventeen years old and unmarried, and Amina
took charge of the search for an appropriate princess for him to wed. She
passed over his first cousin, setting her sights instead on an Ottoman prin-
cess with whom she nearly succeeded in arranging a union. In the mean-
time, Abbas began to have sexual relations with Igbal (1876-1923), one of
three Circassian slave women that Amina had assigned to his personal
service. On February 12, 1895, Igbal gave birth to a girl, named Amina in
honor of her grandmother. A contract of marriage between her and the
khedive was written seven days later. At the public celebration the mother
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of the khedive hosted the women’s reception.® Igbal Hanim eventually
bore all of Abbas’s six children.

Amina’s gift of Igbal and two other slave women to Abbas recalls the
gift of Shafiq Nur to the future Khedive Ismail by his mother, and suggests
that this was a way of controlling a young prince’s sexual activity. Father-
ing a child with a slave concubine was still unexceptional in ruling- and
upper-class culture, but public expectations had changed during the forty
years between the birth of the late Khedive Tawfiq and his granddaughter
Amina with regard to the domestic lives of the khedives. Abbas imme-
diately freed Igbal and raised her to the status of legal wife. Al-Waga’i‘
al-Misriyya announced the birth and the subsequent wedding, and pub-
lished some poetry written in honor of the khedival daughter,*’ evidence
that no sense of scandal attached to these events. The public announce-
ments did not allude to Igbal’s previous slave status, but the circumstances
were obvious to anyone familiar with upper-class culture.

Amina may have acquired Igbal, and almost certainly acquired other
slaves, after the importation of white slaves into Egypt became illegal in
1884. She and Abbas II seem not to have found slavery objectionable in
principle, since they kept slaves in their households until World War 1.3
In spite of breaking with some aspects of traditional harem culture (such
as permitting her unveiled portrait to be published in 1923 and later), she
continued to conduct herself in accordance with the culture of harem
slavery for the rest of her life. She established an extensive endowment,
one of the purposes of which was to pay pensions to sixty former slaves,
including ten eunuchs.®® Most of the others were women, a slight majority
of whom were married or widows, indicating that they had left Amina’s
service at some earlier date. Others, like her chief servant (bash galfa)
Lady Qamar, apparently remained in Amina’s service until her death in
1931. As for Abbas’s attitude toward slavery, in Istanbul in 1894 he gave
his personal physician Comanos Pasha the task of purchasing additional
white female slaves “for his harem.” The khedive complained that he had
but two or three slaves, just enough to serve him personally. He could not
procure slaves in Egypt, where the trade was forbidden, so it was necessary
to acquire them, discreetly, in Istanbul. Comanos bought six, to serve as
domestics and not as concubines.®*
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Abbas II also departed from his father’s example by practicing polyg-
yny. His second wife was Javidan (Djavidan) Hanim (1877-1968), the for-
mer Countess May Torok von Szendro, of Hungarian noble lineage, whom
he met during a holiday in Europe. They were married secretly some time
after 1900, and she used to accompany him on trips in disguise. She con-
verted to Islam and she and the khedive were remarried, officially, at the
end of February 1910, probably to avoid a scandal. The marriage was dis-
solved three years later. In her memoirs Javidan mused, “It is curious to
think that my husband has two wives.”” Unlike Abbas’s marriage to Igbal,
his marriage to Javidan was not announced publicly, even though it was
presided over by the Grand Mufti. No notice of the event appeared in al-
Wagqa’i‘ al-Misriyya or in private newspapers like al-Ahram, even though
the activities of the khedive routinely received press attention. Knowledge
of the khedive’s polygyny may not have become public until the 1930s.%*

Khedive Ismail had multiple wives and concubines, public knowl-
edge of which displayed his grandeur and masculinity. Abbas’s clandestine
polygyny resembled less his grandfather’s style than the behavior of an adul-
terer in a legally monogamous society, or, as is the case in Egypt today, in
a society in which polygyny is legally permissible but socially disapproved.

The transition to monogamy in the khedival house epitomized a num-
ber of complex and ambiguous changes in nineteenth-century ruling-
and upper-class domesticity. In a culture that permitted plural marriage,
monogamy and polygyny were not thought of as opposites, and so the
adoption of a monogamous style of marriage by Khedive Ismail’s sons was
a cause for comment only among Westerners. After securing the decree
of primogeniture Ismail adopted a strategy of endogamous marriage to
conciliate other branches of the khedival family, and royal endogamy
was incompatible with polygyny. European observers saw the adoption
of monogamy as a significant change, but there is no evidence that it was
intended or understood within Ottoman Egyptian culture as a departure
of major proportions. Nevertheless, the upper class emulated the khedival
family in such things as architecture, clothing, and the employment of
European governesses to educate their daughters, and the public example
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set by the khedives seems to have contributed to a decline in upper-class
polygyny.

The cultivation of European opinion was a perennial concern of the
Muhammad Ali dynasty, and the khedives and their publicists made
much of the transition to monogamy. Despite the difficulties Abbas II had
with Egypt’s British occupiers, until he married Javidan Hanim British
writers generally portrayed his domestic life as irreproachable. Edward
Dicey praised Abbas’s monogamy, as did Cromer in his book Modern
Egypt (1908), though in Abbas II (1915) he refrained from comment.®
Western observers insisted that polygyny was incompatible with a sound
family life, and that Muslims had to adopt monogamy to advance toward
modern civilization. Thus the Palace sought to preserve the “irreproach-
able” image of the khedive’s family life in Britain and other “civilized”
countries.

The Palace was also concerned to cultivate Egyptian public opinion.
Juan Cole has described how the rapid development of transport, schools,
and publishing in the last third of the nineteenth century contributed to
the formation of a “public” who consumed the print media and were inter-
ested and active in public affairs.”® While desiring an end to the British
occupation, many leading Egyptian public figures were unenthusiastic
about the prospect of returning to strong khedival rule. They favored a
constitutional regime that would restrict the power of the monarch and
permit them to run things by means of a representative parliament. The
new family ideology was most influential among the literate public whom
Abbas needed to cultivate, and the conjugal family and companionate
marriage were important features of that ideology.” In marrying polygy-
nously the khedive was exercising what even today is the legal right of
Muslim men in Egypt. The Palace strategy of covering up his polygyny
indicates the extent to which public sentiment had changed between the
four princely weddings, when the transition to monogamy in the khedival
house went unremarked by Egyptians, and the eve of World War 1.
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The Changing System of Marriage
and Household Formation

Khedive Tawfiq, who succeeded Ismail upon the latter’s deposition and
exile in 1879, was responsible for marrying off the many harem women his
father left behind. The young Ahmad Shafiq (1860-1940) was a palace offi-
cial involved in the task of selecting husbands for the women, providing
them with trousseaus, and paying their wedding costs. One day his supe-
rior astonished him with the news that he, too, would be married to a Cir-
cassian woman whom the khedive had chosen for him. His father advised
him to accede to the wishes of the khedive, who was his benefactor.!
Shafig’s memoirs are a useful source for reconstructing marriage prac-
tices in ruling- and upper-class families in the late nineteenth century,
starting with his own experiences. His first marriage illustrates the per-
sistence of elements of the culture associated with household government
in the generation following the end of the slave trade and the demise of
khedival autocracy. He was the son of a government official and a protégé
of Tawfig, who paid for his advanced education. Slaves acquired the sta-
tus of the households to which they belonged, and so a well-born official
like Shafiq was considered a fitting match for a woman from the harem of
the former khedive.> His marriage strengthened the tie between him and
the khedival household, just as earlier generations of civil servants and
officers had been attached to the khedival household through marriage
to women from its harem. His account also illustrates how the system of
family patriarchy limited the autonomy of both men and women when
it came to selecting a spouse, although in this case it was the khedive, as
45
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his patron, who was making the decision and not his father. As a young,
subordinate man, Shafiq had as little say as his bride did in choosing when
and whom to marry.

This and other aspects of the marriage system began to change in
the next generation, at least among the literate middle and upper classes.
This chapter discusses those changes, starting with an examination of
the memoirs of eight Egyptians who married between 1880 and 1923.°
The central feature of the marriage system as depicted in these autobio-
graphical accounts was the process of arranging marriage, which included
selecting a spouse and negotiating the terms of the marriage contract. The
younger the bride or groom was, the less they participated in the selec-
tion of their spouse. Upper-class conventions discouraged prospective
brides and grooms from meeting before the day of their wedding. Most
of our memoirists, who were men, objected to that practice, but not to
arranged marriages in principle. However, none of them were married as
minors. The sole woman among these authors, the feminist leader Huda
al-Sha'rawi (1879-1947), was married at the age of thirteen to a much older
cousin, which was a wrenching experience. Later in life she championed
the cause of setting a minimum age for marriage.* Thus the age at marriage
is another issue posed in these memoirs, and not only as a political ques-
tion, since older grooms and brides exercised more autonomy in spousal
choice and were more likely to form conjugal family households separate
from their parents. Secondary education and especially an advanced edu-
cation tended to push the age of marriage for men upward, and that seems
to have been a factor in the disappearance of large, joint family households
among the urban elite after World War L.

A third issue raised in these memoirs was polygyny. Women intensely
disliked it, and al-Sha'rawi was no exception. She separated from her
husband for seven years due to his polygyny. However, our memoirists
appear to confirm the impression of foreigners that polygyny was wan-
ing in the upper classes. Polygyny had no place in the new family ide-
ology, in which the ideal of companionate marriage was an important
component. Although our male memoirists did not express opposition
to polygyny directly, those who desired prenuptial meetings with their
prospective brides justified it in terms of both their religion and their



Marriage in Practice . 47

desire for a companionate relationship with their wives. Even though they
were describing their sentiments decades later, their accounts reinforce
the impression that the clandestine polygyny of Khedive Abbas II was an
indicator of changing ideals of marriage and family life at the time.

Our memoirists were successful lawyers, politicians, and writers.
They were from elite families or rose into the elite. There are no working-
class or peasant autobiographies from this period that I know of. Yet in
spite of their limited representativeness, these memoirs are valuable for
their description of the methods of spousal selection and marriage nego-
tiation; their depiction of the involvement of family, friends, and others in
the process; and the authors’ portrayal of their own attitudes and senti-
ments at the time. While the memoirs privilege elite experience, we can
apprehend some aspects of marriage and marital life among the major-
ity of Egyptians from other sources, including the registers of the Sharia
Courts and the fatwas or legal decisions of the long-serving Grand Mufti
of Egypt, Muhammad al-Abbasi al-Mahdi. If the memoirs represent an
elite perspective, until the end of the nineteenth century the court records
mainly represent the middle strata. Census registers are yet another
source that offer evidence of the lives of the more marginal members of
society who rarely appeared before the courts, such as laborers, Bedouin,
and slaves. Literally a snapshot of numerous urban and rural households
in the middle decades of the nineteenth century, these census registers
contain quantifiable data that permits us to test, and sometimes revise,
long-standing notions of Egyptian social history that are based on little
more than the impressions of foreign travelers.

Remembering Marriage in the Late Nineteenth
and Early Twentieth Centuries

Informed of his Circassian bride-to-be, Shafig would have known better
than to ask to meet her in advance of the wedding. Upper- and ruling-
class households practiced the strictest seclusion of women, ostensibly to
guard their modesty, but also making ostentatious displays of wealth and
respectability. It was not acceptable for families of standing, and certainly
not the khedival household, to permit their young women to be seen by
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or even described to men other than their closest relations. The norm was
for brides and grooms to meet one another for the first time at their wed-
dings, although women had some ways of obtaining a view of a prospec-
tive groom, as shall be seen.

Shafiq and some of our other memoirists were unhappy with that cus-
tom, desiring to meet their prospective brides or at least to be informed
about them by a third party. As men with a modern education, they were
conversant with contemporary discourse on the importance of a couple
meeting before their wedding in order to establish the beginning of a rela-
tionship.” The recollection of their sentiments is a sign of the inroads made
by the new family ideology, in which marriage was idealized as a last-
ing, companionate relationship. The more conservative families resisted
prenuptial meetings between their daughters and fiancés well into the
twentieth century, which is why some of our authors, even when writ-
ing decades later, emphasized the point that Islam permits such meetings.
Mid-twentieth century religious authorities made the same point for the
same reason.®

Sometime before his marriage, Shafiq had been identified as a suit-
able match for another woman whose family called the affair oft when
his mother asked to see her.” The same thing happened on a later occa-
sion, after he was widowed. By then Shafiq was in his thirties. He had
spent some time in Europe and nearly married a French woman, whom
he identified as one Isabelle Contal. Shafiq wanted to get to know his
prospective bride as he had done with Isabelle.® His mother cautioned
him that it would not be acceptable to a noble family, though he might be
allowed to see her picture. However, the family of the prospective bride
were upset by his mother’s request to see her, and refused to continue
the negotiations.’ Shafiq eventually remarried in 1894. Although he omit-
ted the name of his wife from his memoir, she was Aziza Rashed Rakem
Hanim, the daughter of a general in the army of Khedive Ismail."” At
the time she and her mother were in the entourage of the ex-khedive,
then living in exile in Istanbul. Khedive Abbas II personally intervened
to overcome the reluctance of the mother to allow her daughter’s photo-
graph to be sent to Shafiq in Cairo. Still, Shafiq and his bride met for the
first time on their wedding day."
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Shafiq was, of course, not a typical Egyptian but a well-born palace
official, whose brides should come from the most elite families. Only the
wealthiest households could afford to maintain a regime of strict conceal-
ment, with separate housing quarters and large staffs of slaves and ser-
vants. Public space expanded in the second half of the nineteenth century
with the development of public transportation, public architecture, and
city planning on the European model, making concealment more diffi-
cult and thereby more expensive and exclusive. Upper-class women did
venture into public space, but to do so they needed eunuchs as escorts,
curtained carriages, and the like. There were screened boxes for ladies in
Cairo’s Opera House, which opened in 1869, but no separate women’s sec-
tion in the general seating.

The burgeoning popular press of the late nineteenth century fanned
anxiety over the presence of women in public space, with contributions
and letters describing local acts of crime and public immorality that often
involved women. Together with prescriptive writings for women, the press
framed a dichotomy between respectable and disreputable women. The
former guarded their chastity by covering and not mingling with men,
while the latter behaved licentiously by not covering fully, mingling, and
even flirting.’* Popular as well as official concern for the policing of wom-
en’s behavior in public was not new, as Liat Kozma has shown."” But it grew
with the advance of urbanization, the expansion of public space, and the
emergence of a popular press that echoed and intensified such concerns.
The desire of the elite to maintain respectability through the covering and
concealment of their women was thus an effect of modernization as much
as it was a legacy of the past.

A convention related to women covering themselves was the custom
of not revealing their names in public. Shafiq did not mention the name
of his Circassian wife, who died three years after their marriage, nor that
of his second wife, Aziza Hanim, although he published his memoirs at
a time in which the emancipation of women was being written into the
modern national narrative."* All but two of our male authors omitted the
names of their wives from their accounts, and Salama Musa (1887-1958)
recalled that as a child his older sister slapped him for calling out her name
in public.”
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The working-class and peasant majority also divided themselves into
homosocial spaces, though they lacked the means to observe the degree of
gender separation practiced by the elite. In those strata men and women
often married within their extended family or urban or village quarter,
and some families were known to intermarry across generations. In the
villages, according to the feminist writer Malak Hifni Nasif, who wrote
under the pen name Bahithat al-Badiya (1886-1918), brides and grooms
normally met each other before marrying,'s though it is likely that the
more prominent rural families emulated the restrictive customs of the
urban middle and upper classes.

One of Shafig’s contemporaries was the lawyer and politician Ibrahim
al-Hilbawi (1858-1940). Al-Hilbawi’s father was a Nile boatman who later
worked as a farmer and merchant, learning to read late in life. Al-Hilbawi
married for the first time in 1880 in his native village of Kafr al-Dawar,
located in the Lower Egyptian province of al-Buhayra. When he began
practicing law in the city of Tanta, in the adjacent province of al-Gharbi-
yya, his wife refused to accompany him out of a dislike for urban life, and
went to live with her family. Unlike married women in Western Europe,
she was under no legal obligation to accompany him to a distant locale."”
The implication is that they divorced. His second wife was a Circassian ex-
slave from the harem of Princess Jamila (1869-96), one of the daughters of
the former Khedive Ismail. The wife of a colleague, acting as an intermedi-
ary, assisted in selecting her.”® This match bespeaks al-Hilbawi’s ambition
and his ability to achieve it, as a result of entering the nascent legal profes-
sion and acquiring the proper connections. Al-Hilbawi’s readers would
have understood that a prenuptial meeting with his bride was out of the
question since he was forging a marriage link with the aristocracy. The
marriage took place in 1888, but his wife died the following year.

Al-Hilbawi’s third attempt at marriage demonstrated the limits of his
social-climbing ability. This time he asked the wife of a different colleague
to select a Circassian woman for him from the entourage of the late Prin-
cess Parlanta (d. 1892),” the mother of Khediva Amina, who was super-
vising the marrying off of her mother’s former harem women. Al-Hilbawi
was ordered to present himself at the door of the harem of Abdin Palace,
the khedival residence, where he stood for a while to allow himself to be
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inspected. Later he was informed that he did not impress the intended
bride (or perhaps the khediva herself) as a man of stature.?® Following this
rejection he turned again to the Palace of Princess Jamila; she married
him to the daughter of a grandee who had been raised in her Palace. This
was an unhappy marriage, and he divorced this wife not long after mov-
ing his law practice to Cairo.” He married a final time in 1897, this time
happily, to another Circassian ex-slave from the harem of one of the wives
of the late Khedive Ismail.”> Al-Hilbawi’s several marriages illustrate the
continued desirability of ties of marriage to the ruling family for ambi-
tious men of his generation. But by the end of the century it was probably
easier for rising men with talent but an undistinguished background, like
al-Hilbawi, to marry harem women, since the harem system had by then
become obsolescent. The last cohort of harem women had to be married
off, and rising professional men like al-Hilbawi were suitable grooms.

The memoirs of Huda al-Sha'rawi offer a rare female perspective on
the marriage system in this era. She was the daughter of Muhammad
Sultan Pasha (1825-84), known as the “king” of Upper Egypt due to his
landed wealth and political influence.”® In 1892 she was married at the age
of thirteen to her cousin and guardian, Ali al-Sha‘rawi, who was in his
forties. Their marriage ensured that the land she had inherited from her
father would remain in the family.** Huda was not informed of the mar-
riage at first, and lacking older sisters she did not recognize the early wed-
ding preparations for what they were. Then she was pressured to accept
her cousin’s offer of marriage for the sake of the family.”

In the upper class it was not unusual for the guardian of the bride to
negotiate an agreement committing the groom to monogamy by making
divorce automatic if he violated his promise, or by giving her the power to
pronounce a divorce if he did so. The former device was known as a condi-
tional divorce (ta‘liq al-talaq) and the latter as a delegated divorce (tafwid
al-talaq). In either, the divorcée would receive all that she was due finan-
cially. Both were accepted in Hanafi jurisprudence, which was in effect in
the court system at the time.*® Huda’s mother Igbal insisted, as conditions
of the marriage, that Ali promise to leave his concubine, who had borne
him a number of children, and not take an additional wife. But she was
doubly disadvantaged in these negotiations by her illiteracy and because
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she was not Huda’s legal guardian. Huda’s guardian, who should have rep-
resented her interests, was Ali. On the morning of the wedding Ali gave
Huda a notarized declaration of a conditional divorce in a sealed envelope,
which she put aside unread.

Less than fifteen months later Huda discovered that Ali had either
not ceased relations with the mother of his children—his mustawlada—or
had resumed relations, and also that she was again pregnant. At first she
and Igbal believed that she was divorced under the terms of the condi-
tional divorce, but it turned out that Ali had worded it to say that if he
“took back” his mustawlada, then the mustawlada would be “divorced,”
not Huda. Huda’s description of the document and of these events is brief
and not very detailed. Her account suggests that Ali freed his mustawlada
and then surreptitiously married her, which is the only way their con-
tinued sexual relationship could be licit; hence the promise to “divorce”
her.”” Huda’s readers would have sympathized with her assumption that
the conditional divorce applied to her, since that was the commonplace
formula. Though not divorced, Huda responded to the situation by sepa-
rating from Ali for seven years.?®

Her response is an indication of how strongly women disliked polyg-
yny. That dislike was shared by her mother, a Circassian who had come to
Egypt as a refugee. Though not enslaved, Iqbal was raised in an upper-class
harem and groomed for elite marriage, eventually becoming a younger
wife of Sultan Pasha. Huda grew up in the family home in the Ismaili-
yya quarter of Cairo—the fashionable district inspired by Haussmann’s
Paris that was built in the late 1860s—where she and her brother lived
with their mother and her senior co-wife, Hasiba, and Hasiba’s son. Huda
and her brother addressed Hasiba as Umm Kabira or “Elder Mother.” Sul-
tan Pasha maintained a second residence in the Upper Egyptian province
of al-Minya, where he presumably kept other consorts. Although Igbal
had a tranquil relationship with Hasiba, she was angered by Ali’s initial
resistance to an agreement guaranteeing his monogamy. Then when Huda
separated from Ali, Igbal negotiated on her behalf, but did not pressure
Huda to reconcile with him. That pressure came later from men, including
her brother.”
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Huda’s contemporary, Muhammad Ali Allouba (1875/1878-1956)
made a career as a lawyer, politician, and diplomat. He was the son of a
civil servant and notable in the town of Asyut in Upper Egypt. He mar-
ried in 1904, a year after being accepted as a lawyer in the appeals court.
Following the convention of that time, his family undertook the search
for a suitable bride for him in Asyut, and then in Cairo, where his father
rented a house for six months as a base of operations. Eventually a match
was suggested by a relative and family friend. Reciprocal visits by family
members ensued, and the engagement was agreed upon by the two fathers.
It was the custom in the bride’s hometown of Cairo to view her prospec-
tive husband from behind a mashrabiyya lattice. But Allouba, a man with
modern ideas, objected on the ground that while she could see him, he was
not permitted to see her. The issue was resolved when his prospective bride
consented to her father traveling to Asyut to see him. On the wedding
day, in Asyut, the marriage contract was drawn up by the two fathers, and
Allouba and his bride met for the first time. Although he did not name
her in his narrative, she was Nefisa Amin Hanafi.”® Looking back at these
events from the mid-twentieth century, Allouba wrote that the custom
of not meeting before marriage persisted to that day, especially in Upper
Egypt, but he thought it was better for couples to meet and get to know
one another beforehand. Even so, popular opinion held that a daughter
should accept a marriage decision made for her by her parents, who were
the most capable of assessing a prospective groom and his family without
being swayed by emotion. He added that love can cloud one’s judgment; it
should come after marriage, but not before.*

The famous writer and scholar Ahmad Amin (1886-1954) grew up ina
middle-class family in Cairo. His father taught at al-Azhar and ran a stern,
patriarchal household, though he saw to the education of the author’s older
sister at the al-Siyufiyya School, which was the government’s only girls’
secondary school at the time.*> But the changing attitude in favor of wom-
en’s education had no counterpart when it came to arranging a marriage.
Having started his career as a teacher in the School for Qadis and after
some hesitation, Amin decided at the age of twenty-nine to marry. Find-
ing a bride was difficult, in part because some young women and their
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families assumed from the turban he wore—indicating his religious edu-
cation—that he was humorless and unsophisticated. Eventually a fellow
teacher identified a family that he found acceptable and who also accepted
him. He dispatched his mother, his sister, and a colleague’s wife to meet
the young woman. They approved of her but their descriptions gave him
little idea of what she was like. In the end, he wrote, “I trusted the matter
to God,” and they met for the first time when they married in 1916. Nearly
four decades later he compared the process to opening a fortune cookie or
buying a lottery ticket.”® His account makes it clear that he endorsed the
idea of couples meeting before marriage.

Amin’s contemporary, the writer and journalist Muhammad Lutfi
Jum‘a (1886-1953), grew up in a middle-class family in Alexandria. After
living several years as a bachelor by choice, he decided to marry at the
age of thirty-two. His wife, whom he identified as Nafisa Muhammad
al-Ibrashi, was recommended to him by a close female relative, and after
meeting they wrote the contract together in 1918. Two decades later he was
still satisfied with the marriage, while expressing skepticism toward the
idea of a marriage based on romantic love. Romantic love lasts a short time
but a marriage will last if there is sincerity, truthfulness, and esteem, he
wrote. In this context Jum‘a noted that Nafisa did not demand as a condi-
tion of the marriage that he not marry an additional wife, and she turned
down his offer to delegate the right of divorce to her.**

The lawyer and nationalist Abd al-Rahman al-Rafi‘i (1889-1966) also
vacillated between bachelorhood and marriage, eventually deciding to
marry because “[marriage] is the natural, normal state of humanity in
society.” Due to his love for his deceased mother he decided to look among
his maternal relations for a bride. While visiting them he noticed Aisha,
the daughter of one of his maternal uncles. This was at the beginning of
the 1919 Revolution, the nationwide uprising against British colonial rule.
Aisha was a “revolutionary” who participated in the now-iconic demon-
stration of March 16—the first women’s demonstration, which marked
the beginning of the public participation of women in Egyptian politics
(Huda al-Sha'rawi was one of the organizers of the demonstration).” Al-
Rafi‘i admired Aisha for her activism and her strong convictions, qualities
that he could only have noticed as a result of conversing with her. Yet, he
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wrote, he could not broach the subject of marriage to Aisha directly, since
that was not done in those days, especially in conservative families. Al-
Rafi‘i’s readers would have understood that he approached her father, or
perhaps he asked another relative to act as an intermediary. The contract
was agreed to one year after the beginning of the revolution, in March
1920. Al-Rafi‘i went on to speak of his love for Aisha and his indebted-
ness to her, calling her “the partner of my life” who assured him “a happy
domestic life, and . . . family tranquility that helped me in work.”*

The socialist writer Salama Musa married at the age of thirty-six, in
1923. From a Coptic family, he was the son of an official in the Lower
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Figure 2. Iskandar Abdelmalek and Liza Henein, their daughter Margueritte
(standing), and their son Amin by a photographer called Phoebus, sometime
before 1919. Family portraiture grew in popularity from the late nineteenth cen-
tury, along with diffusion of the conjugal family ideal in the upper and middle
classes. Regardless of whether they lived in a joint or conjugal family household,
couples who posed for intimate photos such as these presented themselves as
bourgeois conjugal families. Courtesy of the Rare Books and Special Collections
Library, The American University in Cairo.
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Egyptian province of al-Shargiyya, and grew up in the town of Zaqaziq.
His father died when he was only two, but he left his wife and several
children a pension and a substantial landholding. Musa was able to pur-
sue an advanced education, including four years in England. Like Jum‘a
and al-Rafi‘i, he described himself as giving little thought to marriage in
early adulthood, in spite of his mother’s urging. He met his future wife,
whom he did not name, while visiting her family along with a friend. He
was able to speak with her, and on the second visit they spent two hours
together. The couple spent even more time together after their engagement.
Although she had attended a French school, Musa discovered that his wife
had little interest in the world of books and ideas to which he belonged,
so he undertook her advanced education by involving her in his work,
thereby raising her intellectual level. “A fine harmony” developed between
them, he wrote, and “[s]he became my friend as much as my wife.” But for
that to be possible the wife and husband must be nearly equal in education
and intellect.””

Arranging Marriage

These autobiographies illustrate the variety of ways in which middle- and
upper-class marriages were arranged in the late nineteenth and early
twentieth centuries, from being selected or selecting someone through
matchmakers who were professionals, patrons, or friends, to contacts and
negotiations conducted by family patriarchs and matriarchs, to following
up on the suggestion of a relative, friend, or colleague. The idea of young,
never-married women and men meeting before their wedding was only
beginning to be accepted by World War I. In an 1881 article Muhammad
Abduh, the reformer and future Grand Mufti, was much more critical of
marriage customs in the countryside than Malak Hifni Nasif would be
almost thirty years later. Abduh claimed that the main concern of a young
man’s parents in choosing a bride for him was not her character but the
wealth and status of her family.** Abduh was likely reflecting on the habits
of the prosperous landholding element whence he came. Nasif, an upper-
class Cairene, encountered peasant women in al-Fayum, where she lived
in the home of her husband, but she wrote at a time in which nationalist
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writers were constructing the peasantry as authentic Egyptians and their
ways were often used as a foil to urban upper-class norms that required
women to veil, restricted them from working away from the home, and
discouraged prenuptial meetings with their fiancés.*

According to Shafiq, in the urban middle and upper classes there were
times when a family knew hardly anything about the woman to whom
their son was engaged except what they were told by a matchmaker.*
Amin described a more or less similar system among the Cairene middle
class in the early twentieth century:

Marriage was mostly subject to the old traditions: a young man would
hear from a friend or a relative of his that so-and-so had a marriage-
able daughter, or he might learn this from a professional woman called
khatiba (matchmaker) who visited homes, gathered information from
them, saw there the young women of marriageable ages or the young
men desiring to marry, and acted as a go-between for the families of the
future husband and wife by introducing the ones to the others; a rela-
tive of the young man would then approach the young woman’s father
or guardian and propose to him the young man’s desire; if he accepted,
the latter would send his mother and some of his womenfolk to see the
girl; if they described her to him in a manner to convince him, he would
proceed to the marriage without having seen her or known her appear-
ance, her disposition, and her character; he would know all that only
after concluding the contract and after the wedding."!

Of our memoirists only Jum®a, al-Rafi‘i, and Musa, who married between
1918 and 1923, met their prospective brides before becoming engaged
to them. That and the willingness of Jum‘ and al-Rafi‘i to mention the
names of their wives gives their narratives a modern tone compared to
those of the earlier memoirists.*

Marriages were normally “arranged,” not only in the process of choos-
ing a spouse but in the sense that negotiations preceded the writing of
the marriage contract. These negotiations were almost a necessity because
there were so few requirements for a legally valid marriage. The “pillars”
of marriage, as they were called in the legal texts, were a properly worded
contract between the bride and groom or their guardians; a groom and a
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bride legally free to marry; qualified marriage guardians; an agreed-upon
dower; and qualified notary-witnesses.* But in addition to the dower and
the portion of it to be paid promptly, the bride and groom or their guard-
ians could negotiate a number of other issues, including the trousseau
(jihaz) provided the bride by her parents. The bride’s side might seek a
commitment to monogamy by the groom, or other guarantees concerning
her freedom to visit relatives and friends, the place of the marital residence,
and so on.* The higher the status of the bride’s family, the more likely they
were to seek such stipulations. Thus it was unexceptional for the mother
of Huda al-ShaTrawi to try to secure a commitment to monogamy from
her prospective husband. Evidently Ali al-Sharawi also agreed that Huda
would continue to reside in her mother’s house in Cairo, where a suite of
rooms was prepared for her new life as a married woman.*

Marriage at a relatively young age meant dependence on one’s father
or another guardian to pay the costs. Although men as well as women of
the age of discretion were entitled legally to arrange and contract mar-
riages on their own,*® without recourse to a guardian, the cost of marriage,
which included the dower, the trousseau, and various ceremonial costs,
were important reasons for the involvement of elder family members in
marriage decisions, especially for those marrying for the first time.

Although it was not legally required, the parents of a bride normally
provided her with a trousseau. In urban society this usually consisted of
household goods—linens, utensils, and even furniture. In the villages
a woman might be given a head of livestock as a part of her trousseau,
“according to the custom of the peasants” as was noted in one court case.”
Weddings included a public procession (zifaf) of the bride to the home
of the groom, during which the trousseau was displayed, and along with
hired musicians and dancers it was an occasion for her family to show
oft.*® The groom or his family paid the prompt portion of the dower (usu-
ally two-thirds of it), provided additional gifts to the bride, and either
family might pay the cost of food and entertainment.* In 1856 al-Abbasi
considered the sad case of a man who desired to marry and who claimed
that his father was obliged to marry him off, pay the costs, and give him
some of the land and buildings he owned. But his father was not legally
obliged to do so. Since the man lived and worked in his father’s household
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and had no independent income, he lacked the means to pay for a dower
and a feast on his own.”*® Muhammad Lutfi Jum‘a, Abd al-Rahman al-
Rafi‘i, and Salama Musa arranged their own marriages in part because
their fathers were deceased, and moreover they were well established in
their professions and able to pay their own marriage costs. Thus a man’s
ability to arrange and contract his own marriage depended on his means.
Younger men and women were less likely to opt to marry themselves off
due to a lack of means and fear of alienating their family.”

In large families the ceremonial costs of marriage were sometimes
mitigated by staging more than one wedding at a time. Shafig’s parents
saved money by marrying off his brother and sister on the same day,
and al-Hilbawi, who took responsibility for his siblings, married off his
brother, sister, and half-sister on the same day while staging a single cele-
bration in the family home.* Ceremonial costs were greatest in the middle
and upper classes, of course, and lower-income families made do with less
pomp and ceremony. Widows and divorcées usually remarried without
staging a wedding procession.”

Marriages necessarily had to be arranged for slaves, who could only
marry with the permission of their masters. Many Circassian slaves in
upper-class households were trained to become the consorts of high-
placed men, but the majority of slaves were trans-Saharan African women
who worked as domestics in urban upper- and middle-class households.>*
Ghislaine Alleaume and Philippe Fargues” analysis of the 1848 census of
Cairo revealed that wealthy as well as middle-class households contained
slaves along with free resident servants.” The ratio of female to male slaves
in the towns was about three to one, and so most slave women who entered
conjugal relationships did so with free men. Men who were temporary
residents or unable to afford the cost of marriage could acquire a slave
woman in lieu of a contractual wife for housekeeping and sexual com-
panionship. The 1848 census of Cairo describes some of these women,
particularly Abyssinians, as “slave wives” (zawjat jariya). The term is con-
tradictory, because legally, a man was required to emancipate a woman
he owned in order to marry her. But the imprecise terminology undoubt-
edly reflected popular usage. “Slave wives” were sometimes substitutes
for contractual wives.”® Edward Lane, who sojourned in Egypt during the
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1820s and 1830s, noted that “some [men] prefer the possession of an Abys-
sinian slave to the more expensive maintenance of a wife.”” He also dis-
covered that single men were distrusted and not welcome to live outside
the European quarter of Cairo, but that could be rectified by acquiring a
slave woman, or marrying a widow with the understanding that he would
divorce her in one to two years when he left Egypt.** A decade later Gérard
de Nerval was advised that to live in an Egyptian neighborhood he should
acquire a slave woman, because “slaves are much cheaper [than wives].”
Some European men developed long-term relationships with slave wives,
but others abandoned them when convenient, even when pregnant.>
There were very few slaves in the four villages of Damas, Sandub,
Zafar, and Ikhtab, all in al-Daqahliyya province, according to their census
registers in 1848, though twenty years later African slaves accounted for
between 3 and 6 percent of the population in each. Three-quarters of them
were male, reversing the ratio of enslaved men to women in the towns.
Most of the male slaves were in landholding households, presumably
employed in agriculture.®” Due to the greater proportion of male slaves,
in the four villages in 1868 twenty-five of the forty married slave men had
free Egyptian wives. These marriages potentially violated the rule of status
suitability (kifa’a) since enslavement made a man an unsuitable match for
a free woman. But a misalliance could be declared invalid only as a result
of a suit brought by the bride or someone entitled to act as her guardian.®

Age of Marriage and Household Formation

Nowadays large, multigenerational households are associated with the
rural society,* but they were ubiquitous in nineteenth-century Cairo.

<«

Demographers refer to households such as these as “extended,” “multi-
ple,” and “joint” family households. The distinctive feature of a joint fam-
ily household is that it contains two or more related conjugal couples.®
Most of the time a joint family household is formed when a son marries
and brings his bride to live with him in his father’s household. Hence,
joint households usually evolve out of conjugal family households (also
known as “simple” or “nuclear” family households). But two conditions

are necessary for that to be likely: sons need to marry relatively early, and
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patrilocal marriage needs to be the norm. A joint household comprising
a father and two or more married sons might continue after the father’s
death if the brothers stay together, but as with all family forms the joint
household cycle involves a constant process of forming, developing, and
breaking up.®*

Systems of household formation in past time are of interest because of
their role in political and economic life.®® Scholars have also identified the
joint household as a site of strong domestic patriarchy, or as David Ludden
defined it, “patriarchal power that is located historically inside institutions
of kinship.” Deniz Kandiyoti famously described the area stretching from
North Africa through South and East Asia as a region of “classical patri-
archy,” and argued that “[t]he key to the reproduction of classic patriarchy
lies in the operations of the patrilocally extended household,”® or in other
words the joint household, in which the women and younger men are sub-
ordinated to a senior head of household. Kandiyoti later modified her the-
sis of how women in these household systems coped by “bargaining with
patriarchy,” but continued to associate joint households with patriarchal
forms of control.”” Other scholars have zeroed in on patrilocal and early
marriage (for women) as essential factors in the reproduction of domes-
tic patriarchy, arguing that, historically, the absence (or decline) of these
practices favored companionate marriage and greater equality between
the spouses.®®

In Cairo, middle- and upper-class families largely abandoned the
joint family household in favor of conjugal households by about the sec-
ond quarter of the twentieth century, more or less at the same time that
Istanbulites did.*” That development was evident about a generation after
observers first noted a decline in the practice of polygyny in those classes.
It also correlated with a rising age of marriage for both sexes.

Joint family households accounted for 29 percent of all Cairene house-
holds in 1848, according to Alleaume and Fargues’ sample of the census,
while the aggregate proportion of joint households in the four villages
was only 17 percent (Table 2).” Joint households were favored by the elite
of Cairo. The men most likely to preside over them were engineers (84.5
percent), copyists (64.5 percent), teacher-scholars (63.7 percent), and large
merchants (60.6 percent). The scholars, large merchants, and copyists
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Table 2
Proportion of Household Types in the Four Villages and Cairo, 1847-48

The Four Villages The Cairo Sample
Solitaries and No-Family Households 17.2% 16.4%
Households with One Conjugal Couple 65.1% 54.6%
Joint Family Households 16.9% 29.0%
Incompletely Classifiable 0.8%

Sources: NAE, Census registers of Damas, Sandub, Zafar, and Ikhtab, 1847-48; Allaume
and Fargues, “Naissance d’une Stastique.”

were also the most likely to have slaves and live-in servants in their house-
holds,” a sure sign of wealth. In the villages, similarly, it was mainly the
village headman or umdas, the lesser shaykhs of village sections, and
other landholding villagers who headed joint households. Land was the
principal economic resource in the countryside, and there was a strong
correlation between household complexity and landholding.”

The large merchants who engaged in wholesale and international
trade (tujjar) were part of Cairo’s historic elite, as were the high ulama, or
teacher-scholars, who held positions in the major mosque-colleges such
as al-Azhar. Before the nineteenth century some ulama became wealthy
as the administrators of religious endowments, through official patron-
age, and by engaging in private commercial ventures. There were close ties
between the large merchants and high ulama, who were often from the
same families and/or intermarried. Some ulama also worked as copyists
and in related trades such as bookselling, which may explain the presence
of copyists in the upper class.”” After about 1820 the position of the large
merchants and high ulama began to be eroded by the policies of Muham-
mad Ali, who relied more on men recruited from abroad than local nota-
bles in governing, who assumed administrative control of the religious
endowments, and who attempted to control most production and trade for
the benefit of the treasury.” Nevertheless, these old elite elements still held
an upper-class position at mid-century, maintaining large joint house-
holds with numerous slaves and servants in emulation of the ruling class.
The engineers were a new element, created by the Pasha’s regime as part
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of its drive to modernize the army and administration, but they too con-
formed to elite culture by forming joint households and acquiring more
than a few slaves and servants of their own.”

In the countryside, the rural notables maintained joint households
as a way of keeping the family landholding undivided and to maximize
their command of labor and local political influence.” In the village of
Ikhtab in 1848, the headman or umda Ahmad Atarbi headed a household
of fifty-seven comprising three generations: Ahmad and his wives, his sev-
eral sons, one of whom was married, plus the widows of two deceased
sons, and the wife of an absent grandson. Another household headed by
Muhammad Khatir, the shaykh of a section of the village, contained forty-
eight individuals in three generations: Muhammad and his wives, a mar-
ried brother and his wives, and his sons and their wives and children.””
Ahmad Atarbi was the largest landholder in the village, with 460 feddans,
and Muhammad Khatir had the second largest holding with nearly 300
feddans.” Both households supplemented their own labor with nonrela-
tions. The Atarbi household included eighteen slaves (fifteen males) and
four servants. There were no slaves in the Khatir household, though the
inmates included two servants and two young field workers.

Twenty years later, al-Hajj Muhammad Atarbi had succeeded his late
father as the umda of Ikhtab and as the head of a household now number-
ing forty-one, but still comprising three generations: Muhammad and his
wives, his sons and their wives, and the children of the latter. Three of his
adult brothers had separated to form their own joint households (Table 3).
The household of the aging Muhammad Khatir still numbered forty, though
it now included several slaves.” These were still the leading landholding
households, with 484 feddans and 229 feddans, respectively.* By then,

Table 3
Proportion of Household Types in the Four Villages, 1868

Solitaries and No-Family Households 10.54%
Households with One Conjugal Couple 64.95%
Joint Family Households 24.51%

Sources: NAE, Census registers of Damas, Sandub, Zafar, and Ikhtab, 1868.
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families like these were establishing urban branches, and toward the end of
the century their scions became part of the modern political and cultural
elite.’! In the cities they maintained the joint-household formation cycle.

Joint family households were not exclusive to the upper class. One-
third or more of Cairene men in professions in which a son could assist or
be trained in apprenticeship, such as textile weaving, leather work, metal
work, and various retail trades, headed joint households.*? In one river-
ine village, Badaway, joint households were headed by retail merchants,
boatmen, and fishermen, in addition to landholders. In these occupations,
also, the need for labor favored joint household formation.®

The reproduction of joint households required men to marry rela-
tively early, while their fathers were living. Moreover, joint households
made early marriage relatively easy, since a young man did not require
the means to support a family on his own if he were to remain a depen-
dent in his father’s household. The Egyptian scholar Ahmad al-Dayrabi (fl.
1690-1711) wrote disapprovingly of child marriage in the countryside on
the ground that boys were married even though they lacked the means to
pay for a dower.®* Of course, the dower was paid by their fathers.*

Late marriage reduced the likelihood of joint household formation
due to a greater probability that the groom’s father would be deceased. In

Table 4
Married Men by Age in Cairo and the Four Villages, 1847-48
Age Group The Cairo Sample The Four Villages
<15 0.7% 0.9%
15-19 51.0% 3.2%
20-24 79.7%

48.09
25-29 92.4% 8.0%
30-34 96.6%

72.4%
35-39 98.6% ’
40-44 99.4%

85.7%
45-49 99.6% ’
50+ 99.5% 81.7%

Sources: NAE, Census registers of Damas, Sandub, Zafar, and Ikhtab, 1847-48; Fargues,
“Stages of the Family Life Cycle.”
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the early twentieth century a man who fathered a son at the age of twenty
could expect on average to live to the age of fifty-three,*® and if his son
married in his teens or twenties they were likely to form a joint household.
In Fargues’ analysis of the 1848 Cairo census most men married in their
late teens, and four-fifths of them were married before the age of twenty-
five.¥” This was consistent with a high proportion of joint family house-
holds. Men married much later in the four villages: only about 3 percent
were married in their teens, and a little less than half were married before
the age of thirty (Table 4),* a difference that was consistent with the lower
proportion of joint households in the villages.

There was a similar disparity in the age at which women married (Table
5). Using Fustat or Old Cairo as a proxy for Cairo proper, where women’s
ages were not recorded, Fargues found that nearly half of all women were
married before the age of fifteen, the age of legal majority in Islamic juris-
prudence, and nearly 90 percent of women were married before the age of
twenty.*” But in the four villages less than a fifth of the women were mar-
ried before the age of fifteen, and a little more than half of them married
before the age of twenty. By 1868 the age of marriage in the four villages

Table 5
Married Women by Age in Old Cairo and the Four Villages, 1847-48
Age Group Old Cairo The Four Villages
<5 0.5% 0.0%
5-9 4.4% 0.4%
10-14 49.1% 17.5%
15-19 89.0% 56.8%
20-24 99.09

% 83.8%
25-29 96.7%
30-34 100.09

5 88.4%
35-39 98.4%
40-44 96.09

% 82.6%
45-49 100.0%
50+ 100.0% 43.7%

Sources: NAE, Census registers of Damas, Sandub, Zafar, and Ikhtab, 1847-48; Fargues,
“Stages of the Family Life Cycle.”
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had risen for both sexes (Table 6). Men still married early enough and in
sufficient numbers to enable joint households to continue, but relatively
few minors were married: less than 2 percent of boys younger than fifteen
and less than 5 percent of the girls.

The marriage of nearly half of all girls in mid-nineteenth-century
Cairo between the ages of ten and fourteen corroborates the statement of
Lane that many girls were married at the age of twelve or thirteen, and few
were unmarried at sixteen.”® But the lower proportion of minor marriages
in the four villages, which was even lower by 1868, would still have been
sufficient to provoke al-Dayrabi’s comment, especially since the marriage
of minor girls and, less often, boys correlated with wealth and status, mak-
ing them noticeable events. Thirty percent of married women ten to fifteen
years old were in landholding households in 1848 and more than two-
thirds of them in 1868. The correlation with household complexity is even
stronger: more than half of married women ten to fifteen years old were in
joint households in 1848 and nearly three-quarters of them in 1868. Many
of these households were headed by village shaykhs and umdas. Thus
although child marriage was relatively rare in the nineteenth-century
countryside, it occurred most often in families of wealth and standing. We
have no comparable data from Cairo, though two famous women of the
urban upper class, Aisha al-Taymur (1840-1902) and Huda al-Sha‘rawi,

Table 6

Married Men and Women by Age in the Four Villages, 1868

Age Group Married Men Married Women
<5 0.0% 0.0%
5-9 0.0% 0.0%
10-14 L.7% 4.6%
15-19 8.4% 28.8%
20-29 34.2% 82.4%
30-39 73.6% 89.3%
40-49 87.2% 81.2%
50-59 90.2% 68.3%
60+ 82.2% 28.3%

Sources: NAE, Census registers of Damas, Sandub, Zafar, and Ikhtab, 1868.
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were married off as minors at the ages of fourteen and thirteen. A mini-
mum marriage age was enacted in 1923, but by then child marriage was
construed as a practice of the rural and uneducated,” reflecting the change
in attitude and the disappearance of child marriage among the urban elite.

The “ruralization” of the joint household in our imaginary is a mea-
sure of how completely it disappeared from urban society during the
twentieth century. Beginning in the last quarter of the nineteenth century
ambitious young men began to postpone marriage until after they had fin-
ished an advanced education and begun their careers, as Allouba did, to
marry in his mid- to late twenties.”> Amin, Jum‘a, al-Rafi‘i, and Musa mar-
ried even later, between the ages of twenty-nine and thirty-six. Thus one of
the effects of the development of modern education was to delay marriage
among educated men. Although the age of marriage rose for both sexes
throughout the country after 1900, the trend was especially noticeable
among the effendiyya, the middle- and upper-class graduates of the new
government schools. Men like the last four, who remained bachelors as
young adults, contributed to popular anxiety about the fate of the Egyp-
tian family and hence the nation, fueling discussion of a “marriage crisis”
in the 1920s and 1930s, as Hanan Kholoussy has shown.”

The urban upper-class joint household system, in which families
maintained households of up to sixty inmates, including servants, per-
sisted until around the time of World War 1.** According to Shafiq, “A son
would reside in the family house even though he was married or a civil
servant without paying anything of the expenses; that was the responsibil-
ity of the head of the family. As for the salary of the son, it was left to him
to spend on his personal needs and, similarly, the cost of supporting his
wife. Each son had his own wing of the house in which to reside with his
wife, amid the [larger] family.”® Allouba, who married in 1904, described
a similar relationship with his father. Although he was a lawyer in the
appellate court his father negotiated his marriage contract, paid his dower,
and added a wing to the family home in Asyut for him and his bride.””

Among our memoirists, the third generation, who married between
1916 and 1923, departed from that pattern by forming separate conjugal-
family households with their brides. Amin chose to live apart from his
parents, albeit nearby them, to avoid problems between his mother and
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his wife.”® At the age of twenty-nine his career was well established, and
he had the means to set up an independent household. Jum‘ and al-Rafi‘i
delayed marrying into their early thirties and after their fathers were
deceased. They too had established careers and independent means, as did
Musa, whose father died when was young.

The rising age of marriage among the effendiyya occurred at a time
of changing marital ideals. Already by the time the latter four men mar-
ried, the periodical press was promoting the new family ideology, with
its emphasis on a companionate relationship between husband and wife.”
This conjugal family ideal encouraged young couples to establish separate
(neolocal) households to enable them to develop their relationship and
to nurture their children, while avoiding the problems to which Ahmad
Amin alluded. In Muslim family law a married woman was entitled to
lodging separate from her in-laws, but this criterion could be met by a
set of rooms within a larger structure or compound containing a joint
household.'”” The wings added to the family home by Shafiq’s and Allou-
ba’s fathers are examples of that. However, that was not compatible with
the new family ideology, in which “the family” was defined as the conjugal
couple and their children rather than the extended lineage.

The transition to conjugal family households diminished the power
of family patriarchs who had exercised authority over the younger men as
well as the women in the joint household system. By virtue of having an
independent income and control of a separate household budget, young
men in the middle and upper classes enjoyed more autonomy, as did their
wives. However, it is commonplace nowadays for urban extended fam-
ilies to reside in adjacent or nearby apartments, often within the same
building, which they may own, like the Pamuk family building in Istan-
bul described by the novelist Orhan Pamuk.'”" In the census data these
next-door related families appear as separate conjugal family households.
Familial and other social relations extend beyond the formal boundar-
ies of households in all societies, but the preference for close proximity
of related conjugal families illustrates how an originally Northwestern
European ideal, the neolocal conjugal family household, was adapted and
indigenized in the Middle East. This phenomenon has not been studied in
Egypt, but Duben and Behar described a comparable situation in Turkey



Figure 3. An unidentified couple posing in wedding attire, photo-
graphed by the B. Edelstein studio in Cairo, 1920s. Photos of mar-
ried couples, not necessarily taken on the day of the wedding, also

became popular around the turn of the twentieth century. Like the
family tableau in Figure 2, they express a couple-centered notion
of family. Upper-class women took a keen interest in European
fashion from the middle of the nineteenth century, and in the new
century brides began to wear the white wedding dress, originally
popularized by Queen Victoria. Courtesy of the Rare Books and
Special Collections Library, The American University in Cairo.
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where “functional connections” between households were common in all
social strata in the late nineteenth and early twentieth centuries, and such
connections “are not uncommon even today in Istanbul or other major
Turkish cities, where intergenerational, interhousehold, extended fam-
ily ties are particularly strong, even in a situation where nuclear family
households overwhelmingly predominate as the statistical norm. These
vital ties still provide, and appear to have then provided, services, often for
childcare, that the demographically modest circumstances of most house-
holds could not otherwise afford.””* My impression from years spent in
Cairo is similar. This arrangement affords a young couple some autonomy
while enabling them to rely on the extended family for assistance, espe-
cially in childcare, and to look after aged parents.

Polygyny

The recollections of our memoirists lend weight to the impression that
upper-class polygyny was waning in the late nineteenth century. None of
our male writers were polygynous, but in the preceding generation Huda
al-Sharawi’s father Sultan Pasha had multiple consorts, and her older
cousin and husband Ali either maintained or renewed a relationship with
his mustawlada after marrying Huda in 1892. The father of Ibrahim al-
Hilbawi married a second wife in 1876, and while not divorcing al-Hil-
bawi’s mother he became estranged from her. Al-Hilbawi conveyed the
anguish of his mother, writing that he and his brothers made an effort to
ease her feelings. As an adult he supported his mother and younger sib-
lings financially while his father devoted his earnings to his second wife
and their children.'”” An exception to the waning of upper-class polygyny
was the marriage in 1907 of Malak Hifni Nasif to a Bedouin shaykh who
already had a wife and a daughter.'* Nasif became a strong public oppo-
nent of polygyny.

Until recently the extent of polygyny in the nineteenth century was a
matter of informed guesswork on the part of foreign observers like Lane,
who ventured that no more than 5 percent of married men in Cairo had
multiple wives. Fargues found a lower rate in his sample of the Cairo cen-
sus of 1848, putting it at 2.7 percent of married men.'” In each of the four
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Table 7
Polygynous Married Muslim Men in the Four Villages

1847-48 1868
Damas 6.27% 7.8%
Sandub 6.34% 6.22%
Zafar 17.19% 7.96%
Ikhtab 12.29% 13.19%
Total 9.03% 8.52%

Sources: NAE, Census registers of Damas, Sandub, Zafar, and Ikhtab, 1847-48 and 1868.

villages, however, the rate of polygyny was several times higher: an aggre-
gate of 9 percent of married men in 1848 and 8.5 percent in 1868.
Despite the common association of polygyny with urban upper-

1% polygyny was widely practiced among village notable

class households,
families and it was not unusual in middle- and lower-income households
(Table 7). In Sandub, for example, there were twenty-four polygynous men
in twenty households. Five were village shaykhs or brothers of a village
shaykh living with him in a joint household, and a sixth was also listed as
a landholder. The remaining upper-crust polygynous men were a govern-
ment employee, a silk merchant, and a tobacco merchant. In the middle
to lower strata there was a Sufi shaykh, a blind man “in the mosque,” a
disabled soldier, and six men employed in a factory (fawriqa). The sta-
tus and occupation of the remaining six could not be determined. San-
dub is adjacent to al-Mansura, and some of its residents were employed
in the manufactories established in that town under Muhammad Ali. The
blind man “in the mosque” most likely was a Qur’an reciter. The only man
with more than two wives was one Shaykh al-Awni, a murabit (marabout)

197 The pattern was similar in the other

or Sufi holy man, who had four.
three villages, except that without a nearby town they had no resident fac-
tory workers or retailers. Landholders were the overwhelming majority
of polygynous men, with a village judge here and a mosque imam there.
Nearly all had had but two wives.

The practice of polygyny is easy enough to explain for the village

notables and others in the upper tier. For the notables, who as shaykhs
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exercised authority over sections of their villages, polygyny made a state-
ment about their wealth and sexual prowess, facilitated alliances with
other notable families, and ensured that they would have sons to succeed
them. In Sandub the polygyny of Muhammad Agha, the government
employee, mimicked the style of the ruling class, and the plural marriages
of the merchants are comparable to marital patterns among the merchants
of al-Mansura.'"” As for the wives of the Qur’an reciter, the holy man,
the soldier, and especially the factory workers, it is likely that their labor
contributed to the income or subsistence of their households. Women
spun most of the yarn consumed by Egypt’s weavers,'”” hence they were
recruited to work in Muhammad Ali’s spinning factories. The wives of the
factory workers may have been among those employed in the fawriga, but
the census enumerators did not record occupations for women since only
men were taxed and subject to conscription. Lane noted that the plural
wives of poor men paid for their own maintenance, or nearly so, “by some
art or occupation.”” That made polygyny affordable to low-income men.
It was a financial burden in the middle and upper classes, since the norms
of covering and concealing constrained women from working outside the
home.

In addition to polygyny being practiced in all social classes, more fami-
lies were affected by it than the census data indicate directly. Polygyny was
underrepresented in the census in at least two ways. First there was what
might be called transitional or temporary polygyny. That is, men would
(and still do) marry polygynously and divorce the first wife after a short
interval. This is evident from a comparison of modern census returns with
marriage data. In the 1937 census, for example, only 3.4 percent of married
men were reported to be polygynous, but in the same year 9.6 percent of all
marriages were polygynous.'! It was and still is not uncommon for a man
to conceal a polygynous marriage from his first wife, and for its revelation
to lead quickly to a divorce or informal separation, as occurred with Huda
and Ali al-Sha‘rawi as well as with Ibrahim al-Hilbawi’s parents. The situ-
ation is so common that, since 1979, the personal status law has enabled
married women to seek an annulment within twelve months of learning
that their husband made a second, polygynous marriage. Contrary to the
Qur’anic injunction to treat multiple wives equitably and not to leave one



Figure 4. “Fallah Family of Sakha,” in al-Gharbiyya province, late 1920s.

The relationship of the individuals to one another in this household is
unknown, though presumably the man in the center was the household
head. His tarbush suggests some education and that he may not have
been a “fallah” in the sense of a cultivator. The stift poses and the girls
looking off-camera contrast with the conscious self-representation of
the urbanites in the previous photos. Source: Jean Lozach, Le Delta du
Nil: Etude de Géographie Humaine (Cairo: Imprimerie E. & R. Schin-
dler, 1935), planche 1.
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of them “suspended” (Q 4:3, 4:129), men who married polygynously were
apt to neglect the first wife, as al-Hilbawi’s father did. Lane noted that this
often provoked the first wife to take refuge with her parents or a brother
and refuse to return, resulting in a judgment of disobedience that relieved
her husband of the obligation to support her."* This abuse still occurs.'?

The second way in which the census registers underrepresented polyg-
yny was by not accounting for concubinage consistently. The enumera-
tors recorded each married woman as the wife of so-and-so, making it
easy enough to identify men with plural wives. However, some men com-
bined concubinage with contractual marriage or substituted a concubine
for a contractual wife. In the census registers of Cairo the male partners
of “slave wives” were recorded."* But in the village registers inspected,
female slaves who might have been concubines or mustawladas were not
identified as such. For example, in the census register of Ikhtab in 1848
the headman Ahmad Atarbi, who was forty-five, had three wives: Raqiyya,
seventy (sic), Siriyya, forty-five, and Fatuma, twenty-five. Fatima, a twenty-
five-year-old slave woman, was also a member of his household. Ahmad
died some thirteen years later. His probate inventory, recorded at the pro-
vincial Sharia Court, shows that in the interval he had married a fourth
wife, Fatir al-Badawiyya. Another heir listed was his daughter Nafisa, the
daughter of his now-deceased mustawlada Fatima. Nafisa had appeared in
the 1848 census as the one-year-old daughter of Ahmad Atarbi, but with
no indication that Fatima was her mother. It is only because her daughter
survived to become an heir of her father that there is a record of Fatima’s
role as a mustawlada.'® The growth of the slave population during the
third quarter of the nineteenth century almost certainly resulted in an
increase in concubinage and polygyny. In the four villages in 1868 there
were seventy-six slave women in their teens, twenties, and thirties, only
sixteen of whom were contractually married. One can only speculate
about how many of the sixty remaining women were concubines.

A sample of probate inventories recorded between 1860 and 1885 in
the Sharia Court of first instance of al-Mansura and the provincial court
of al-Daqahliyya suggest certain patterns of concubinage. Urban as well
as rural notables enjoyed concubines. Twelve notables of al-Mansura were
survived either by a wife whom they had manumitted before marrying,



Marriage in Practice . 75

or by children born to them by a mustawlada."'® The urban notables were
either men with ties to the political regime who tended to have Circassian
or Abyssinian concubines, or large merchants who tended to have “black”
trans-Saharan Africans (Sudaniyya, Zanjiyya, sawda’). The eleven rural
notables who had concubines were in most cases umdas or shaykhs, or
from families of umdas and shaykhs, and most of the women were trans-
Saharan Africans or Abyssinians. The concubines who appeared in the
probate inventories represent an uncertain proportion of all concubines,
and possibly a minority, since only those who were married by their mas-
ters and survived them would be listed among their heirs, and only those
mustawladas whose children survived their fathers would possibly be
mentioned as the mother of an heir.

Companionate Marriage

Until around the time of World War I the middle- and upper-class mar-
riage system discouraged prospective brides and grooms from meeting
before their wedding day, effectively foreclosing the possibility of mutual
attraction and compatibility playing a role in spousal selection. Attraction
was a factor in the marriage choices of only al-Rafi‘i, who developed an
admiration for Aisha before making a marriage offer, and Musa, who spent
considerable time with his future bride before becoming engaged. Yet by
the early twentieth century the question of whether mutual attraction and
even love ought to be a factor in choosing a spouse had become a subject of
discussion, and it was addressed by Nasif in essays published circa 1908-9.
She opposed what she aptly called “blind” marriages in which the spouses
met for the first time at their wedding, arguing that prenuptial meetings
were necessary to permit a man to arrive at an estimate of the learning and
character of his fiancée and her family. But she opposed “the European
practice of allowing the engaged pair to get together for a period of time so
that they can come to know each other.” That might indeed result in love,
which was undesirable, because it could blind one to the other’s faults.'”
The idea of love preceding marriage was more widespread by the middle
of the twentieth century, at least in novels and in films if not always in
practice, which is why both Allouba and Jum addressed the issue with
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the same perspective as Nasif. Thus while enlightened opinion in the early
twentieth century held prenuptial meetings to be desirable, there was too
much at stake in marriage to allow young men and women to follow their
hearts and freely choose their spouses.

From Ahmad Shafiq to Salama Musa, the desire for prenuptial meet-
ings was justified on the logic that they would enable a couple to establish
some knowledge of one another, as a sound beginning to a companionate
relationship. Or, alternatively (it was implied), a prenuptial meeting would
enable the couple to discover a lack of mutual attraction or compatibility.
But none of our memoirists mentioned a desire to act autonomously in
choosing a spouse. None objected to the involvement of family or oth-
ers in the selection process or the premarital negotiations. Literate Egyp-
tians at the time were familiar with the ideal of marriage for love, since
it was a trope in novels, including the many translated from European

languages,"®

and, increasingly, in journalism. But when looking back at
their early lives, our memoirists recalled no desire for complete auton-
omy in selecting a mate, and nearly half a century later two of them wrote
expressly against that idea.

The spread of the new family ideology did not lead to the abandon-
ment of arranged and negotiated marriages, though the system of spousal
selection and prenuptial negotiation has changed considerably since the
early twentieth century. Unlike then, young men and women today have
the opportunity to meet and get to know potential spouses at school and
in university, and they are much more involved in prenuptial negotiations.

But in the late twentieth century, arranged marriages remained the norm."?



Marriage Reformed

Modernist Intellectuals and the New Family Ideology

While changing political, social, and demographic factors influenced
patterns of marriage and family formation in the ruling class and the
emergent effendiyya, the nineteenth century witnessed important devel-
opments in the realm of ideas. Beginning in the late 1880s, through the
burgeoning periodical press, a new family ideology began to be dissemi-
nated and debated among literate Egyptians, and by the 1920s its main
tenets had gained widespread acceptance in the middle and upper classes.
The foundational idea in the new family ideology was that in any society
the conjugal family was the elemental unit, and that the strength and wel-
fare of the society depended upon a sound family life. The main function
of the family was to raise children, who were the future of the nation. For
the nation to advance, children must be raised so as to instill in them
desirable character traits in addition to their formal instruction, and that
process needed to begin in early childhood within the home.

The new family ideology comprised a number of corollary ideas. Due
to the importance of the home environment for childrearing, the stabil-
ity and harmony of the family became a social good. The conjugal couple
and their children were idealized as “the family” and companionate mar-
riage was valorized. Domesticity (domestic ideology) accorded women the
principal role in household management and childrearing—as wives and
mothers. These ideas had implications for women beyond constraining
them to the private sphere. Proponents of the new family ideology held
that women should be educated so as to be able to fulfill their domestic
roles properly, and their education had the additional merit of making
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them better companions for their husbands. Together with prenuptial
meetings to allow prospective spouses to get to know each other, an edu-
cated bride increased the likelihood of marital compatibility and, hence,
the harmony and stability of the family. In the interest of family harmony
and stability, polygyny and easy divorce were also discouraged. The new
family ideology was not oriented primarily toward expanding the rights of
women, but it was an important precursor to feminism. It valorized com-
panionate and hence monogamous marriage. It also valorized women’s
education and domestic vocation, constituting them as participants in the
project of modernization. As such it was a discursive foundation upon
which the early feminists could build a case for women’s participation in
public life.

Prior to the advent of the new family ideology, diverse aspects of fam-
ily life were addressed in a variety of genres, including prose and poetry,
works on proper comportment (adab), and juridical compendia and
commentaries. In precolonial juridical literature, chapters on marriage,
divorce, inheritance, and guardianship were interspersed with chapters
on taxation, business partnerships, lawsuits, and sales. There were shorter
handbooks on the legal technicalities of marriage and the proper conduct
of marital relations, but the modern concept of the conjugal family (the
monogamous couple and their children) as the elemental unit in society
is an artifact of the last third of the nineteenth century. It was in the last
third of the nineteenth century as well that the family became a subject
of public discourse and government policy, including the invention of
family law as a distinct category of law known as “personal status law.”
In this respect precolonial Egyptians were like premodern Europeans. In
Western Europe, the term “family” acquired its modern connotation in
the early nineteenth century, referring to a domestic group comprising a
couple and their children. In earlier times a family was either an extended
kinship group that did not live together or a single household, including
inmates such as slaves and servants who were unrelated by blood or mar-
riage.! In Europe, also, family law was “invented” as a distinct category of
law in the nineteenth century.?

Egyptian family ideology had a number of features in common with
Euro-American family ideology since both drew upon Enlightenment
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thought. The modernist intellectuals who produced it were participants in
the transnational circulation of a cluster of ideas about civilization, edu-
cation, childrearing, women, and the family, which they hybridized with
precolonial Muslim ideas.? The modernists desired to emulate the civiliza-
tion that Europe had achieved but they did not regard themselves as west-
ernizers. They understood civilization to be the highest stage of human
advancement, something that Muslim society was capable of achieving.
Omnia El Shakry has described how twentieth-century Egyptian social
scientists adopted “much of the language and many categories” of colonial
social science, including “notions of backwardness, improvement, [and]
progress,” though they employed them in the service of social improve-
ment.* The nineteenth-century modernists anticipated the social scientists
in adopting European theories about marriage and family formation, the
status and role of women, childrearing, and education for the improve-
ment of Egyptian society, even while Europeans deployed the same theo-
ries in asserting Egyptian difference and inferiority.” To uphold European
civilization as a model was not necessarily to adopt a colonial perspective.
The modernists observed superior European wealth and power, and it was
rational to ask what the cause of that superiority was.°

The modernists, moreover, were able to locate the sources of mod-
ern civilization within their own cultural heritage—that is, within Islam.
Reform of the marriage system, opposition to polygyny and easy divorce,
and the education of women—all were supported by certain readings of
Qur’anic verses and hadiths, and some were anticipated in the precolo-
nial juridical and conduct literature. That these reforms would produce an
advanced civilization like Europe’s made them desirable, but the religious
texts made them permissible if not incumbent upon believers. Still other
ideas having no scriptural basis—like domestic ideology, which posited
women’s place as the home—became sacralized. If women were suited to
domestic pursuits by nature, so the argument went, then surely that was
ordained by God.

The new family ideology was constructed in dialogue with precolo-
nial writings on marriage and marital relations in a process of hybridiza-
tion. European notions were sometimes modified, such as on the question
of plural marriage, which is explicitly permitted in a Qur’anic text. The
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modernists disapproved of polygyny but advocated restricting it instead
of banning it. Certain ideas in the precolonial writings were carried
over into the new family ideology, the most important of which was the
maintenance-obedience relationship.” In that relationship women were
due maintenance (nafaqa, or financial support) from their husbands, and
their husbands were due obedience from them. The precolonial norm of
obedience obligated a married woman to remain at home but exempted
her from any obligation to cook, do housework, or care for children. In
the new family ideology, however, the maintenance-obedience relation-
ship lent authority to an ideal of domesticity in which women’s vocation
of household management and childrearing was emphasized while the
exemption of women from household duties was elided.

This chapter begins with a discussion of precolonial Muslim writings
on marriage, and then it follows the articulation of the new family ide-
ology in the work of modernist intellectuals during the last third of the
nineteenth century and the first decade of the twentieth century. Perhaps
the closest thing to a literature on family in the precolonial writings was
a genre of handbooks or manuals on marriage and marital relations used
for teaching and reference, several of which circulated in Egypt before and
after the advent of printing. They were of two types. One was concerned
primarily with the legal aspects of marriage, and since the Sharia Courts
of Egypt applied the doctrines of all four Sunni schools of law until the
mid-nineteenth century, some of these books were studies in comparative
marital law. Two that I have relied upon are Hasan al-Idwi al-Hamzawi’s
Ahkam Uqud al-Nikah (The Legal Rules of Marriage Contracts, 1859),
and Ahmad b. Umar al-Dayrabi, Kitab Gayat al-Magqsud li-Man Yata‘ati
al-Uqud (The Intended Aim for Whoever Is Concerned with Marriage
Contracts, 1880). Al-Idwi (1806-86) was a Maliki shaykh who taught at
al-Azhar.® Al-Dayrabi, a Shafi‘i scholar who also taught at al-Azhar, wrote
his book between 1694-95 and 1711,° and it was printed more than a cen-
tury and a half later.

The other type of manual offered instruction in the proper conduct
of marital relations. Two examples of the latter genre are Abd al-Majid
Ali al-Hanafi’'s Matla® al-Badrayn fima Yata‘allaq bi-I-Zawjayn (The Rising
Moons on Matters of Married Couples, 1862) and Muhammad b. Umar
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al-Nawawi, Sharh Uqud al-Lujayn fi Bayan Huquq al-Zawjayn (An Expli-
cation of the Silver Necklace on an Explanation of What the Two Spouses
Are Due, 1878). Abd al-Majid Ali identified himself as a Hanafi scholar
and a servant of the shrine of al-Sayyida Zaynab in Cairo. He probably
lived in the eighteenth century, since the latest authority he cited was al-
Haskafi (d. 1677).!° His treatise, like al-Dayrabi’s, seems to have circulated
in manuscript until it was printed a century or more later. Al-Nawawi was
a Shafi‘i and a native of Java, in today’s Indonesia, who resided in Mecca
after making the pilgrimage. His sharh, or explication, of Uqud al-Lujayn
was printed in Cairo," where it contributed to Egyptian discourse. Uqud
al-Lujayn itself was attributed to “a group of scholars,” and a reference to
the Egyptian scholar Ibn Hajar al-Haythami (d. 1567) suggests that it was
composed in Egypt in the late sixteenth or seventeenth century. These two
books framed marital relations in terms of what each spouse was entitled
to from the other and what each owed the other, or in other words, “what
the spouses are due” (huquq al-zawjayn), the phrase that appeared in the
title of al-Nawawi’s book.

These handbooks tell us how proper marital relations were construed
by religious scholars in Ottoman Egypt. They continued to be popular in
the late nineteenth and early twentieth centuries, at a time in which mod-
ernist intellectuals were promoting an alternate vision of family relations
in books and the periodical press. The modernists were in dialogue with
the precolonial writings even while they were profoundly influenced by
European thought, and in particular French thought, due to the preem-
inence of the French language among officials and intellectuals and the
emulation of French models in the new government schools and legal sys-
tem. The intellectuals whose works are discussed below are Rifa’a Rafi‘i
al-Tahtawi (1801-73), Ali Mubarak (1823-93), Muhammad Abduh (1849-
1905), Qasim Amin (1863-1908), Aisha al-Taymur (1840-1902), Zaynab
Fawwaz (ca. 1850-1914), and Malak Hifni Nasif (1886-1918), who wrote
under the pen name Bahithat al-Badiya (“Searcher in the Wilderness/Des-
ert”). Al-Taymur and Fawwaz were the only members of this group who
were not literate in French. The women are better known as feminists than
modernists, but to a large extent they shared the modernist orientation of
their male counterparts. They were no less feminist for that, as they wrote
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of women’s perceptions and experiences from an intimate knowledge and
they believed women’s education and the protection of women’s rights to
be not only necessary for social improvement but also goods in themselves.

The modernist texts examined in this chapter are fairly well known
but until now they have not been examined together as a body of literature
on the question of the family. Some latter-day authors detected feminist
sentiments in the writings of al-Tahtawi,"? the famous reformer whose
career was devoted to developing educational institutions on the European
model and who advocated for the education of women. Al-Tahtawi’s prom-
ise to remain monogamous to his cousin and wife, Karima bt. Muham-
mad al-Farghali, has been cited as further evidence of his feminism; but
his promise was in the form of a conditional divorce, which was a device
commonly used by women to deter their husbands from taking additional
wives or concubines, as we have seen. " Al-Tahtawi’s main concern was
with education as the basis of civilization, and with the important role of
the conjugal family in the raising of children. The anachronistic search
for his feminism has distracted attention from his foundational contribu-
tion to a modern family ideology that identified the conjugal family as the
basic unit in society, and his encouragement of stable and harmonious
families as a social good. Al-Tahtawi set forth his views on education and
the family in his book Al-Murshid al-Amin li-I-Banat wa al-Banin (The
Trustworthy Guide for Girls and Boys, 1872)."* The Murshid was commis-
sioned by Khedive Ismail when plans were afoot to expand elementary
education. It is a statement of the bases upon which a modern educational
system should be developed.

Al-Tahtawi studied the religious sciences at al-Azhar and read philos-
ophy with his mentor, Shaykh Hasan al-Attar (1766-1835), an early sup-
porter of Muhammad Ali’s educational project. He encountered French
culture while serving as the imam of the first student “mission” to Paris
(1826-31). There he read widely, interacted with intellectuals, and began
translating books. His well-known account of France and the French,
Takhlis al-Ibriz fi Talkhis Bariz (The Extraction of Pure Gold in the
Abridgment of Paris), was published in 1834. The following year he was
appointed director of the newly organized School of Languages, which
also functioned as a translation institute."
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Al-Tahtawi’s younger colleague, Ali Mubarak, belonged to the first
generation of Egyptians educated in the new government schools. He par-
ticipated in a student mission to France (1844-49), and returned to Paris
later for a few months as a government official in 1867-68. Under Khedive
Ismail he directed the departments of public works and education more
than once, and was a principal contributor to the plan to restructure the
educational system that led to the commissioning of al-Tahtawi’s Mur-
shid. His best-known work is the multivolume al-Khitat al-Tawfigiyya, a
social and historical geography of Egypt,”” but his ideas on family life were
expressed in two lesser-known works. Tariq al-Hija (The Path to Under-
standing, 1868) was a primary school textbook that included essays for
students to practice reading, and which were intended to “embellish the[ir]
minds . . . with items of refined and exact knowledge.”*® The other was a
novel-like prose work, Alam al-Din (1882), the plot of which featured the
eponymous Shaykh Alam al-Din, an Azhari who encountered a British
Orientalist in Cairo, and who, along with his son, accompanied the Ori-
entalist to France. Alam al-Din was probably written a decade before its
publication.” It and Tariq al-Hija were didactic in purpose, and addressed
a variety of topics that included but were not limited to education, family
life, and the position of women. Mubarak’s experience of marriage, wid-
owhood, and divorce® is not reflected in them.

Toward the end of the century the Muslim reformer and Grand Mufti
of Egypt Muhammad Abduh and the lawyer Qasim Amin promoted the
conjugal family ideal out of the conviction that a sound family life was
necessary for social improvement. Abduh was a graduate of al-Azhar and
also studied with the Iranian scholar al-Sayyid Jamal al-Din, known as al-
Afghani (1838-97), who introduced him to the rational sciences.? Amin
attended government schools, including the School of Law, capping his
education with a law degree from the University of Montpellier. Unlike
al-Tahtawi and Mubarak, who were educators and civil servants, Abduh
and Amin served as judges in the National Courts and were exposed to
many of the practical problems faced by married women. Thus, in addi-
tion to valorizing women’s education and the conjugal family, they advo-
cated reforming Muslim family law so as to strengthen family life. Abduh
contributed to the development of family ideology in several articles in



84 . Modernizing Marriage

al-Waqa’i‘ al-Misriyya, which he edited during 1880-82. Later as a judge
and mufti he addressed the family question in a report on the reform of
the Sharia Courts (1900), an uncompleted Quran exegesis serialized in
the journal al-Manar, known as Tafsir al-Manar (1900-), and in reports
and fatwas recommending specific reforms to the Ministry of Justice.
Abduh grew up in a polygynous household and was married at the age of
sixteen, while still a student, to a woman from his village. She died years
later while he was in exile in Beirut, and he was said to have been unable
to teach for several days out of grief. He soon remarried.*

Qasim Amin took up the question of the family initially in Les Egyp-
tiens: Réponse a M. le Duc d’Harcourt (1894), which took issue with Har-
court’s thesis that Egyptian backwardness was attributable to Islam and
offered a defense of women’s covering and concealment.”” That year he
married Zaynab Amin Tawfiq, who had been tutored by an English gov-
erness in the harem. Like many women of her generation she would not
uncover her face in public until long after her husband changed his view
and became an advocate of uncovering.** In Tahrir al-Mar’a (The Eman-
cipation of Women, 1899) Amin argued that Islam permitted women to
reveal their faces and to enter public space in the presence of men, and
moreover that this was necessary for their education and social progress.
He was not the first to make these points, but his distinguished position
as a judge and his frontal attack on conventional gender norms stirred a
major controversy. Admirers called him “the Luther of the East” and a
founder of Egyptian feminism.*® The indelible association of Amin with
the cause of women’s emancipation has left his ideas on the family in
relative obscurity, even though they account for the major part of Tahrir
al-Mara.

In recent decades historians have tended to emphasize writings by
women that antedate Tahrir al-Mar'a so as to properly credit women as
the founders of Egyptian feminism.** Women writers took up the family
question as well as the woman question in the late 1880s, and subsequently
it was a frequent topic for female as well as male writers in periodicals
and books. Like the male modernists, they expressed support for women’s
education, companionate marriage, and monogamy, and they embraced
the new domestic ideology in which women were understood to have a
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vocation in household management and childrearing, although they did
so with some different emphases.

The three writers discussed here had diverse backgrounds. Aisha
Ismat al-Taymur came from a distinguished Ottoman Egyptian family
that was close to the khedival family. Through tutors she received a clas-
sical education in Persian, Arabic, and Ottoman Turkish, but her studies
were interrupted when she was married off at the age of fourteen to an
Ottoman official. After her husband’s death she returned to her studies
and writing, but her publishing career was delayed further by grief over
the premature death of her daughter. She published in three languages,
poetry, essays, an allegorical tale entitled Nata’ij al-Ahwal fi al-Aqwal wa
al-Af‘al (The Results of Circumstances in Statements and Deeds, 1886),
and a treatise on family and domestic affairs, Mirat al-Taammul fi al-
Umur (The Mirror of Contemplation on Matters, 1893).”

Zaynab Fawwaz grew up in southern Lebanon. As a youth she acquired
literacy as a member of the household of an educated mistress. The sources
disagree on her marriages and divorces and the circumstances of her
migration to Alexandria. She divorced her first husband before beginning
her publishing career. She married again later, but initiated a divorce after
discovering that her husband, whom she had known only through cor-
respondence before her marriage, already had three wives. Fawwaz pub-
lished a biographical dictionary of famous women, two novels, and a play,
and in the 1890s she began publishing essays in al-Nil and other newspa-
pers, several dozen of which were preserved in a volume entitled al-Rasa’il
al-Zaynabiyya (The Zaynab Epistles, 1905 or 1906), in which she antici-
pated some of the ideas of Qasim Amin on women’s education and work.?®

Women of al-Taymur’s and Fawwaz’s generation could get an advanced
education only through tutoring in the home. The younger Malak Hifni
Nasif, daughter of a distinguished judge, educator, and poet, was able to
attend government primary and secondary schools for girls, which had
opened by then in Cairo. After finishing her education she taught in the
girls” section of the Abbas Primary School, which she had attended as a
student. At the age of twenty-two she was persuaded to marry a Bedouin
shaykh and to reside with him in the desert near al-Fayum. She had to give
up teaching, but in arranging the marriage her father had insisted on her
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right to publish and give lectures. Neither she nor her father were aware
that the shaykh already had a wife and a daughter. Nasif was especially
outspoken against polygyny in the essays she published in the newspaper
al-Jarida. Two dozen of them, along with speeches and poetry, were col-
lected in al-Nisa’iyyat (Feminist Pieces, 1910).”

What the Wife and Husband Are
Due from (and Owe to) Each Other

The theologian al-Ghazali (1058-1111) noted that in his time there was
disagreement on the virtues of marriage. The benefits included children, a
legitimate outlet for sexual desires, companionship, and someone to man-
age the household and to see to domestic chores. One also earned merit
in the eyes of God by caring for dependents. The drawbacks included the
burden of earning a lawful income to support one’s dependents; treating a
wife (or wives) properly, including putting up with one who may be diffi-
cult; and being distracted from spiritual concerns by worldly matters.*® Al-
Ghazali wrote from a male perspective and addressed a male readership,
which was not unusual. The precolonial writings on marriage expressed
an exclusively male sensibility. Later scholars were less reserved in recom-
mending marriage for men who had the means to support a family and/
or who feared sinning out of lust. The Damascene mufti Ibn Abdin (1783-
1836), whose works were considered authoritative in nineteenth-century
Egypt, noted that in Hanafi books of jurisprudence the chapter on mar-
riage came just after those on the obligatory acts of worship, having prior-
ity over jihad, or striving, including warfare, in the service of God. Like
jihad, marriage ensured the perpetuation of the Muslims, and to devote
oneself to it was preferable to other supererogatory acts of devotion.”

The contract of marriage was described in this literature as establish-
ing an asymmetrical relationship in which the husband’s authority was
explicit. It was not unusual to compare marriage with slavery. Ibn Abdin
explained the juridical rule that prohibited a woman but not a man from
marrying someone of inferior status by saying, “Marriage is slavery (rigq)
for the woman while the husband is an owner.” The man would suffer
no loss of status because the husband wielded an authority over the wife
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comparable to that of the master over a slave. Al-Ghazali also described
marriage as “a kind of slavery” due to the obedience a wife owed her hus-
band. Their comparison of marriage with slavery made reference to a had-
ith attributed to one or two of the daughters of Abu Bakr, the first caliph,
the original point of which was that the guardian should have the welfare
of his daughter in mind in arranging her marriage.*” The fourteenth-cen-
tury jurist Ibn Qayyim al-Jawziyya idealized a husband’s maintenance of
his wife by comparing their relationship with the master-slave relation-
ship.”® According to Kecia Ali, comparisons between marriage and slav-
ery were present in early juridical interpretation and “[t]he terminology
of milk saturate[d] the jurists’ writings.” Normally milk meant ownership,
but in the context of marriage it meant the husband’s “control or author-
ity” over his wife or else his “prerogative” or legal ability in the marital
relationship.** In the Hanafi school of law the marriage contract accorded
the husband milk al-muta’, the ability to enjoy his wife, and milk al-hubs,
the ability to confine her in his home.*

Ottoman-era writings compared the wife less often to a slave than to a
prisoner or a captive, in a comparison that came from the Prophet’s fare-
well sermon: “Treat women well, for they are prisoners with you.”*® But
these authors also understood the quality of marital life to be important.
To get off on the right foot some jurists recommended that a man be per-
mitted to see his fiancée with her face and hands uncovered before the
wedding, as that would call forth congeniality and affection (al-ulfa), and
fathers were encouraged not to marry their young daughters off to elderly
men for the same reason.”’

The normative ideal in marital relations was expressed in terms of
reciprocal obligations and entitlements, or huqug, as has been noted. To
read the plural huquq (sing. haqq) as “rights” in the modern sense strikes
me as anachronistic, though admittedly the concept is similar, and it is
usually translated that way. In premodern usage one’s haqq was what one
was due or entitled to, or conversely what was obligatory upon someone.
Both Abd al-Majid Ali and al-Nawawi included chapters in their books on
“what the wife is due from the husband” (huquq al-zawja ala al-zawj), and
“what the husband is due from the wife” (huquq al-zawj ala al-zawja).*®
These formulae echoed two well-known passages in the scriptural sources.
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One is Qur’anic verse 2:228: “And they [women] are due in like manner to
what is due from them [to men] according to what is just, but men are due
a degree more.” The other is from the Prophet’s farewell sermon: “You are
due certain things from your wives and your wives are due certain things
from you.™

These entitlements and obligations were not symmetrical, as the
Qur’anic verse states, and together they comprised the maintenance-obe-
dience relationship. The wife was entitled to a dower, financial mainte-
nance, clothing, proper housing, and good treatment from her husband. If
she had co-wives she was entitled to equitable treatment with them in those
matters as well as in companionship. Her husband was obligated further
to instruct her, if needed, in what she ought to know about the obligatory
acts of worship, about menstruation (which affected ritual purity), and
about her duty to obey him. Since an obedient wife restricted herself to the
home she was like a prisoner or a captive, and this was another reason for
treating her with consideration. If disobedient, her husband was to correct
her by depriving her of his companionship and of sexual relations, and as
a last resort by striking her with a blow that was not harsh.** Al-Nawawi
stressed the virtue of a husband’s forbearance, citing the story of a man
who sought out the Caliph Umar to complain that his wife spoke to him
overbearingly. Waiting outside Umar’s door the man heard the Caliph’s
wife speaking to him overbearingly while he remained silent. When Umar
came out, he explained that he put up with that on account of what his
wife was due from him (her huqugq), since she cooked his food, baked his
bread, washed his clothes, and nursed his child even though she was not
obliged to do those things, and because with her his heart was free from
desiring what was forbidden. He then advised the man to take the same
attitude toward his own wife.*!

In addition to enjoining men to be patient and forbearing with their
wives—and here again, it is only men who were being addressed—this anec-
dote highlighted the point that, legally, married women were not obliged to
do housework or childcare. Abd al-Majid Ali stated it directly: a woman was
not to be compelled to bake, cook, or clean if she declared herself unwilling
to do so.* To be sure, most women performed housework and cared for
children, tasks that were so strongly gendered that Lane and de Nerval were
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expected either to marry or acquire a slave woman to keep house and for
licit sexual relations. But in the middle and upper classes housework was
performed by slaves and free domestics, and wet nurses were employed
often to suckle infants. The mistress of an upper-class household super-
vised these activities but did not perform them herself.

Another reason mentioned by both al-Nawawi and Abd al-Majid Ali
for treating women with patience and forbearance was their deficiency in
intellect and faith. This canard came from a well-known hadith,* though
two of the three men who related it, Abd Allah b. Umar and Abu Hurayra,
were identified by Fatima Mernissi as transmitters of dubious misogynist
hadiths.** Other scholars have contrasted the gender-egalitarian content
of most Qur’anic verses with post-prophetic interpretations based on had-
iths that enshrined male superiority in general, and which are still invoked
today to justify gender inequalities as God-given.*

Toward the end of al-Nawawi’s chapter on what the wife was due from
the husband his discussion turned to the authority the husband exercised.
It closed with a hadith reported by Ibn Umar in which the Prophet is said
to have articulated a relationship between political sovereignty and the
authority of family patriarchs. Every man, he said, is a shepherd (ra‘i). The
man who tends to the interests of his flocks (ra‘iyya)—that is, his depen-
dents—will be rewarded with good fortune, and if he does not do so, each
of them will demand their due (their hagq) from him in the next world.
Extending the metaphor, the Imam or head of state is a shepherd, as he
is responsible for his flocks/subjects, tending to what they are due (their
huquq); a man is a shepherd of his family, his wife and others, as he is
responsible for his flocks/dependents, fulfilling what they are due (their
huquq) in the way of clothing, maintenance, and so on; and a woman is
a shepherdess in the house of her husband, in its good management, in
advising him, in her compassion, and in safeguarding herself, his wealth,
and his children, as she is responsible for its flocks/inmates.*® The use of
this hadith in the late Ottoman era illustrates how social and family rela-
tions were hierarchically constructed in relation to the political order. It
also suggests the compatibility of precolonial Muslim thought with the
Enlightenment idea of the family as the elemental unit in the social and
political order.
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Al-Nawawi and Abd al-Majid Ali composed their chapters on what
the husband was due from the wife differently but made similar points.
Al-Nawawi began with the Quranic verse, “Men are in charge of women
in that God has favored one over the other and in that they spend of their
wealth” (4:34).¥ Notwithstanding other verses that imply women’s equal-
ity within and responsibility to the Muslim community, this well-known
verse, according to Barbara Stowasser, “stipulates that the godly Muslim
family order rests on the husband’s authority over his wife as occasioned
by his responsibility for her economic support and on the wife’s obedi-
ence to her husband’s authority; that is, his giwama (being in charge).™®
This verse was, in other words, the basis of the maintenance-obedience
relationship. Al-Nawawi explained it by saying that men have authority
over women because of what they provide them in the form of a dower
and maintenance. Further, he noted, the exegetes said that men were also
favored over women in having greater measures of intelligence and knowl-
edge, patience in difficult endeavors, strength, literacy, and chivalry. He
then listed the occupations of men that were denied to women, such as
religious and political offices (i.e., positions in which authority was exer-
cised over men). In the family men acted as the guardians of women, they
received larger shares of an inheritance, and descent was figured patri-
lineally.*” Thus the marital authority of the husband was justified by his
responsibilities, consistent with innate differences between the sexes, and
reflected in social conventions.

Abd al-Majid Ali began his discussion by saying that a husband could
forbid his wife from doing certain things because she had the ability to
injure him in word and deed. She should not belittle him or injure him
in any way, but be submissive and show him deference. Abu Hurayra
reported that the Prophet said, “If I were to order anyone to prostrate to
anyone, then I would order the wife to prostrate to her husband.” Of
course Muslims only prostrate themselves before God, in prayer. Al-
Nawawi also mentioned that a man’s wife should show him respect: she
should rise when he enters, maintain silence while he speaks, and so on.”

The main thing a husband was due from his wife was obedience. That
included staying in the marital home and not leaving without his permis-
sion, submitting to him sexually, guarding his home and possessions in his
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absence, and guarding her chastity. The first two duties occasioned more
commentary than the others, which indicates where marital conflicts arose
most often. Al-Nawawi and Abd al-Majid Ali both cited a hadith reported
by Abu Hurayra, namely that if a wife spent the night away from her hus-
band’s bed the angels would curse her until the morning.” The angels
would also curse a wife who went out of the house without her husband’s
permission until she returned. Even if she went out with his permission she
was to avoid drawing attention to herself by wearing old clothing, seeking
uncrowded places, and staying away from the major streets and markets,
taking care not to let a strange man hear her voice or learn who she is, and
so on.” Abd al-Majid Ali added that a man could forbid his wife from visit-
ing strangers (that is, nonrelations), going to their celebrations, to feasts, or
to the public bath, and from following funeral cortéges.*

These restrictions on women were normative ideals that were not real-
ized in most families. Only the upper class was able to apply those stan-
dards with any strictness, in emulation of the rulers and to make a show of
their wealth and respectability. The chronicler al-Jabarti drew an admiring
portrait of the al-Shara’ibi merchant family of eighteenth-century Cairo,
saying “a woman would not go out of their house except to the cemetery.”
Their house, in the wealthy district of al-Azbakiyya, was a large structure
or compound containing a joint household with twelve married couples
in separate residences. Since the family practiced endogamy to keep their
capital intact, the al-Shara’ibi women did not process on their wedding day
in public to the residence of their husband. Rather, they were able to do so
without leaving the family compound, and they did it at night, while the
men were at prayers.” Al-Jabarti may have exaggerated for effect, but his
description illustrates how upper-class social norms conformed closely to
the ideals upheld by writers such as al-Nawawi and Abd al-Majid Ali. That
these norms were acted upon in the upper class is also evident from the
conditions routinely negotiated by women at the time of their marriage to
guarantee their mobility—that is, their ability to visit socially, to receive
visitors, to go to the public bath, and so on.”® Most upper-class women did
venture out of the home, properly covered, though some highly secluded
women (mukhaddarat) would not permit themselves to be seen by anyone
outside their immediate household.”’



Q2 . Modernizing Marriage

Working-class and peasant women—the vast majority—could not
come close to observing these norms. Village women performed various
tasks in the fields, tended poultry and livestock, spun and sold yarn to
weavers, and regularly went to market as vendors and buyers. Urban work-
ing-class women also spun, sewed, and worked in the markets as vendors,
and there were certain trades that women necessarily performed, such as
bathhouse attendants, midwives, corpse washers, matchmakers, and the
dallalat or saleswomen who plied their wares to harem women.*® However,
working women were looked down upon as having bad morals because
their work brought them into regular contact with unrelated men.” Thus
women of middling social status, such as the wives of artisans and small
merchants, would emulate their social superiors by observing the restric-
tive norms as best they could. Their respectability and the maintenance
they were due from their husbands was at stake: “the presumption in the
obligation of maintenance,” Ibn Abdin wrote, “is confinement (al-ihti-
bas).”® Many middle- and upper-class women earned an income by per-
forming needlework at home and thus remained “obedient” and deserving
of maintenance.® Thus while a relatively small part of the population were
able to observe the ideals of obedience strictly, those ideals set a standard of
propriety that had a real influence on social attitudes and behavior.

To sum up at this point, the precolonial writings on marriage were
produced by men to be read by men. They defined the purpose of mar-
riage as the perpetuation of the Muslims and a licit outlet for sexual desire.
Marital relations were framed in terms of mutual entitlements and obliga-
tions, or what the spouses were due from each other, though in return for
receiving maintenance the wife owed her husband obedience. Quranic
verses, hadiths, supposed innate differences between the sexes, and social
conventions were invoked to justify the authority of husbands over their
wives. But within the context of family patriarchy the quality of marital
relations received a certain emphasis. In the interest of spousal compat-
ibility prenuptial meetings were recommended and the marriage of young
women to older men was discouraged. Married men were encouraged to
treat their wives with consideration and patience. At present we cannot
venture an opinion as to how common affection in marriage was, but it
existed in at least some marriages. Abduh grieved at the passing of his
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wife, and the poet al-Barudi composed a touching elegy for his deceased
wife Adila.®> A century earlier the scholar Murtada al-Zabidi (1732-91)
expressed his grief in an elegy for his deceased wife Zubayda bt. Dhu al-
Figar al-Dumyati that bespoke their loving relationship: “She has gone,
and with her there has gone from me all pleasure. My eyes which rejoiced
in her have been cut off altogether.™

Rifa‘a al-Tahtawi and Ali Mubarak
on Education, Childrearing, and Marital Life

Though of different generations and educational backgrounds, Rifa‘a al-
Tahtawi and Ali Mubarak had similar careers as civil servants and educa-
tors, and they wrote about education, childrearing, and marital life during
the same span of years, from the mid-1860s to the mid-1870s. While in
France or shortly after returning, al-Tahtawi may have followed the dis-
cussion leading to the Guizot law (1833) that mandated a national elemen-
tary school system for boys. The Murshid appeared more than twenty years
after the Falloux law (1850), which called for a system of girls’ elementary
schools, and it shows that al-Tahtawi was well informed about develop-
ments in European education. By training an engineer, Mubarak shared
al-Tahtawi’s belief in the importance of education, and he too was strongly
influenced by European educational models.**

In the views of both men education was essential to the attainment
of civilization, a conviction they acquired from their own experiences,
their observations in France, and the social sciences they encountered
in French. Al-Tahtawi translated two works that according to Pollard
became “staple” texts in the Egyptian schools in the nineteenth century.
In his Geographie Universelle Conrad Malte-Brun distinguished between
civilized, barbarian, and savage nations on the basis of learning. Barbar-
ian nations were half-civilized, possessing written laws and organized
religions, but they lacked advanced sciences and arts, while civilized
nations possessed advanced sciences, fine arts, refined literature, and the
rule of law. G.-B. Depping, in his Aper¢u Historique sur les Moeurs et Cou-
tumes des Nations, held that family systems and the status of women were
indicators of a nation’s barbarity or civilization: “The higher the regard
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for women in a nation, the more advanced is that nation in civilization.”
Among other things he condemned early marriage and polygyny, and the
ease with which “Turks” divorced their wives, for depriving women of “the
authority and influence they hold among civilized peoples.” Malte-Brun
also opposed polygyny and divorce as inimical to population growth. Al-
Tahtawi completed the translation of Depping while in Paris, and it was
published in 1833; he finished translating the first volume of Malte-Brun
in 1835. In 1848 Mubarak was presented with a copy of Malte-Brun’s Geog-
raphie Universelle by Muhammad Ali’s son and regent, Ibrahim Pasha, as
a prize for excelling in his studies in Paris.®

The imprint of the ideas of authors like Malte-Brun and Depping
on education, progress, the family, and women is evident in al-Tahtawi’s
Murshid. Education, according to al-Tahtawi, was the basis of civilization.
Greek civilization was based on learning, and advanced countries like
Prussia, Switzerland, Belgium, the Netherlands, and the United States had
public education systems. Countries that lagged behind in educational
attainment were backward.®® Al-Tahtawi insisted that elementary educa-
tion be made available to all children, poor as well as wealthy, and girls as
well as boys. Girls and boys should attend school together and have the
same curriculum, consisting of reading, writing, grammar, and calcula-
tion, in addition to instruction in the Qur'an. In this discussion he quali-
fied the words for children, awlad and abna’, which are masculine plurals
that could be read as “boys” and “sons,” by adding afterward “males and
females” or “boys and girls” so as to leave no ambiguity in his meaning.
However, he made it clear that only the brighter male students should con-
tinue to secondary and higher education.”” Women, he wrote, were not
suited for men’s work, such as heavy labor, higher learning, and politics,
but rather to the domestic roles of housekeeping and raising children for
which an elementary education is adequate.’® This was consistent with
contemporary French social and educational thought, according to which
women needed only to be educated for a domestic role.”

Drawing on precolonial Muslim writings and echoing the likes of al-
Nawawi and Abd al-Majid Alj, al-Tahtawi added that women who engaged
in men’s activities risked immodesty (al-tabarruj), and that women should
not appear at public gatherings nor walk in the streets and markets. The
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custom, he wrote approvingly, was for women to not leave the home with-
out a male escort, nor to travel unaccompanied by their husband or a
closely related man (mahram).”” Here he invoked the maintenance-obe-
dience relationship to indigenize European domestic ideology, with its
strongly gendered notion of separate public and private spheres. Domestic
ideology was alien to the precolonial writings, which prescribed work for
married women that could be done in the home, like spinning, sewing,
and embroidery, so that they could preserve their modesty, while exempt-
ing them from housework and childcare. Although French social thought
prescribed housework and childcare for women it did not object to women
appearing in public space in the presence of unrelated men. Indeed, het-
erosociality was one of Depping’s indices of civilization.”!

A common objection to educating women was their supposedly
deceitful nature, and the fear that literacy would enable them to engage in
illicit correspondences. Al-Tahtawi addressed that concern, first, by assert-
ing the benefits of women’s education for family life. Educating girls and
boys together would promote good marital relations in the future. (His
readers understood that the sexes need not be separated before puberty.)
Education was an antidote to the naiveté and frivolity of ignorant women.
Improving their refinement and intellect would suit them to share in
conversation with their husbands and become more endearing to them.
Education would also enable them to work productively (i.e., within the
home), thereby keeping them from idleness and pointless chatter.”> The
idea of education as a corrective to women’s idleness, frivolity, and empty
chatter was a trope in European writings™ that seems to have been taken
up by al-Tahtawi and other modernists of his era, such as the Lebanese
Butrus al-Bustani (1819-83) and the Ottoman Namik Kemal (1840-88).7
Al-Tahtawi added that the Prophet married literate women such as Hafsa
bt. Amru and Aisha bt. Abi Bakr, and argued that there are no histori-
cal accounts of educated women misbehaving. Rather, education would
enlighten their intellects and have a positive effect on their childrearing
abilities. Many countries experienced the benefits of women’s education,
and the books of hadith have many accounts of pious, educated women.
There were literate women in the Prophet’s day, some of whom taught
reading and writing to other women, and the Prophet approved of that.”



Q6 . Modemnizing Marriage

Mubarak too believed in the necessity of elementary education for girls
to prepare them for a domestic role. In an essay in Tariq al-Hija he argued
that the proper treatment of women included giving them a general edu-
cation in addition to the necessary obligatory training in the principles
of childrearing, sewing, embroidery, and household management. Like
al-Tahtawi, he fused European domestic ideology with the maintenance-
obedience relationship, eliding the precolonial exemption of women from
housework. Education, he continued, would increase the beauty, purity,
and perfection of women, making them better mates for their husbands.
The idea that women should not be taught to read was an ancient delusion
and a faulty understanding that was neither revealed by God nor supported
by any proof.’¢ In Alam al-Din Mubarak expressed the same ideas through
fiction. Some time after arranging to marry the sister of a friend, the epon-
ymous Shaykh discovered that his wife, Tagiyya, had an inclination toward
learning, so he began teaching her the elements of religion and writing.
She practiced writing and memorized the Quran. Then she asked him to
teach her all he knew, and so he taught her works of comportment (adab),
jurisprudence, hadith, Quranic exegesis, and more, so that eventually she
equaled him in learning. Yet even while reading these books with him “she
tulfilled all the marital obligations (huquq al-zawjiyya) that were incum-
bent upon her,” catering to him when he entered the home and turning to
her work or to reading when he went out. In time they had four children,
and she busied herself with them.”” These passages asserted the aptitude of
women for learning on a par with men, going beyond the endorsement of
a limited education for women in Tariq al-Hija. Tagiyya’s ability to fulfill
her marital obligations while engaged in rigorous study suggested that the
education of women posed no threat to the domestic order.

The influence of European domestic ideology on al-Tahtawi and
Mubarak is especially evident in their elision of the exemption of women
from housework, cooking, and childcare found in precolonial Muslim
writings. In late-eighteenth and early-nineteenth-century France, a turn
against the employment of household servants and nannies was closely
related to the Enlightenment notion of the conjugal family as the appro-
priate site for the raising of children. According to Patricia Mainardi, “the
social reformers of the Enlightenment . . . mounted a major campaign
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in the cause of marriage, motherhood, and the nuclear family—indeed
invented childhood as a separate and special period of life. . . . [G]reat care
was taken to set forth a program of child-rearing and education that would
make them into happy, healthy, and productive citizens. . .. [W]omen. ..
were now called upon to nurse their children at home, to educate them,
and to set a good example as both wife and mother.””® In the Murshid,
similarly, al-Tahtawi upheld a version of domestic ideology out of a con-
cern for childrearing, which was closely connected with education.

The word he used most often for education was tarbiya, literally “rais-
ing” or “rearing.” Timothy Mitchell found that al-Tahtawi may have been
the first to use this word with the meaning of education, and argued that
as a neologism it referred to the new organization of formal education
in which al-Tahtawi was involved.”” According to al-Tahtawi the tarbiya
of children began in the home before they were old enough for formal
instruction. The term connotes both upbringing and moral formation;
instruction (ta‘lim) is but a part of tarbiya. It was women, as mothers, who
were best suited to oversee this initial stage of their children’s formation.
Women must be educated to fulfill this role properly, and education will
also ensure their compatibility with educated husbands.

Mubarak also highlighted the importance of the early years of child-
hood and the role of the home environment in childrearing. An essay in
Tariq al-Hija emphasized the virtue of loving and nurturing one’s chil-
dren, citing hadiths that identified the continuance of the species and the
propagation of Islam as among the purposes of marriage. But the essay
went on to mention the view of some scientists that a child’s character
begins to form even in the womb, and that children have the potential to
contribute as adults to the benefit of their religion and homeland (watan).®

Al-Tahtawi’s and Mubarak’s belief in the importance of childrear-
ing at home led them to emphasize the necessity to society of stable and
harmonious families. The marriage contract, al-Tahtawi wrote, connects
the spouses in a union the purpose of which is virtuousness (licit sexual
activity) and procreation. Since affection is an important part of the rela-
tionship a guardian should not marry oft a girl before she reaches matu-
rity/young adulthood (bulugh), and not until after the prospective groom
has seen her (i.e., uncovered), as that is more likely to result in affection
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between them. It is also recommended that a man marry a woman of
equivalent age.® Although these recommendations were to be found in the
precolonial writings, al-Tahtawi may have been responsible for populariz-
ing the idea of a prenuptial meeting between the bride and groom in the
last quarter of the nineteenth century. Perhaps he was aware of the turn
in French literary culture against arranged “marriages of convenience” in
favor of consensual marriages based on attraction,® but if so he did not
challenge the role of the marriage guardian nor advocate autonomy for
the young in spousal choice. However, in recommending against the mar-
riage of minor girls he was in effect advocating consensual marriage, since
the Hanafi doctrine applied in the Sharia Courts required the consent of
adult women in marriage and even permitted them to arrange and con-
tract marriages on their own.*

It was also in the interest of good marital relations that al-Tahtawi
recommended men limit themselves to one wife unless there was a clear
need for plural marriage.** Polygyny was permissible only on condition
of the equitable treatment of wives (“If you fear you will not be just, then
one” [Q 4:3]), and men who failed to treat their wives equitably would be
punished on the Day of Judgment. Moreover, polygyny was a source of
family discord, a point al-Tahtawi illustrated with some lines penned by
the thirteenth-century Sufi, Shaykh Abd al-Aziz al-Dirini:

I married two women in my hyper-ignorance
But a husband of two has a calamity
I said, I will live between them as a sheep
Living a blessed life between the noblest two ewes
But the situation was always the opposite
A perpetual agony with two trials
The contentment of this one activated that one’s wrath
So I was never free from one resentment
For this one a night and that one another
And an ongoing quarrel on both nights
If you want to live happily
With your hands full of good fortune
Then live as a bachelor, and if you can’t
Then marry just one, or else it’s a battle!®
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Al-Dirini used a sly double entendre in calling himself a male sheep (kha-
ruf), for in colloquial Egyptian Arabic a kharuf is a man who has lost
control of his family.* His comical depiction of himself alternating nights
between two jealous wives refers to one of the norms men were supposed
to observe in fulfilling the requirement of equitable treatment. Beyond the
rueful humor the poem suggests that while men regarded polygyny as a
lawful way of increasing their sexual pleasure, for women it was a cause
of hurt feelings and jealousy, disrupting the harmony that ought to reign
within the marital home.

Despite his disapproval of polygyny al-Tahtawi was circumspect on
the subject of slave concubinage, mainly quoting other works, including
advice on the selection of slaves, whether brown or white women were
preferable, virgins or non-virgins, and the plump or lean.?” That discussion
seems out of place in a book that otherwise upheld an ideal of companion-
ate (and monogamous) marriage, but it may have been prudent to avoid
any suggestion of disapproval of the domestic life of Khedive Ismail, who
had fourteen recognized consorts, all of slave origin, and who, a few years
earlier, had expressed his displeasure at a play lampooning polygyny.**

Returning to the subject of marriage, al-Tahtawi stressed the need for
husbands and wives to respect and love one another.* Love, affection, and
trustworthiness (or fidelity) were important marital obligations (huqugq
al-zawjiyya), the fulfillment of which was a duty that the spouses owed
each other in equal measure.”® His words recalled the formulae “what the
wife is due from the husband” and vice versa, though affection and trust-
worthiness were not a part of the maintenance-obedience relationship in
the precolonial writings. He did not neglect the established norms in that
relationship, however, noting that a husband must maintain his wife and
not abuse her, and so on, and that she must surrender to him, obey him,
protect his property, and observe the rules of modesty by remaining in
the house.” Earlier, also, he made it clear that he saw no inconsistency
between good marital relations and women’s subordination within mar-
riage. God created woman for man so that they could assist one another;
she is his helpmate and for his enjoyment. She looks after his affairs and
attends to his children and other dependents.®> But she should not dispute
with him, he wrote, paraphrasing Qur’anic verse 4:34, since “men are in
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charge of them [women] and not the opposite.”* Yet he repeatedly empha-
sized the importance of a harmonious marital relationship.”*

A chapter in Mubarak’s Alam al-Din suggests that he too believed in
the importance of a companionate marital relationship. It took the form
of a conversation between the Shaykh and Tagiyya about what could be
done to alleviate their poverty. The two spoke to one another as intellec-
tual equals. Her education had refined her intellect, enhancing her role as
a helpmate, and enabling her to be a sounding board for his ideas. Taqiyya
stressed the importance of education and the responsibility of the educated
to engage with the world and use their talents toward its improvement.”
Yet despite her intellectual ability it did not occur to her or the Shaykh
that she should do anything other than attend to her domestic duties.”
Like al-Tahtawi, Mubarak did not believe that the education of women
had any purpose other than to improve their performance of domestic
duties and to enhance their marital relationships. In a later chapter the
Shaykh encountered European women in Alexandria who were good con-
versationalists—another testament to women’s education—but he rejected
uncovering and the mixing of the sexes in Egyptian society for moral and
religious reasons.”’

Like al-Tahtawi, Mubarak disapproved of polygyny, though his per-
spective changed from strong disapproval in Tariq al-Hija to a less than
wholehearted defense of it in Alam al-Din*® In Tariq al-Hija he dis-
couraged polygyny, first, on the ground that the equitable treatment of
wives stipulated in the Qur’an (4:3) is unachievable, an idea that is widely
accepted nowadays. He anticipated al-Tahtawi’s argument in the Murshid
by saying that polygyny disrupted the good order of a household, and he
expounded on the virtue of sexual self-restraint, likening polygyny to the
behavior of animals, and asserting that one woman, if agreeable and not
harsh, was more than sufficient for a man.”

In Alam al-Din the Shaykh and the Orientalist discussed polygyny and
agreed that only the ruling class had large harems guarded by eunuchs,
since it was they who kept multiple wives and concubines. The practice,
according to them, originated with the Byzantines, and the concealment
of women it necessitated was imposed by the Turks. Love and intimacy are
impossible between a master and multiple concubines. Since the common
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people emulate their rulers, if the rulers behave virtuously the country’s
condition will improve.'” This criticism of the domestic style of the Otto-
man Egyptian ruling class was likely one of the reasons why Alam al-Din
was not published until after the deposition of the polygynous Khedive
Ismail and the succession of his monogamous son Tawfiq.

Elsewhere Mubarak’s characters offered a defense of polygyny. Dur-
ing the voyage to Marseilles the Shaykh pointed out to the Orientalist that
polygyny was not unique to Muslim societies. It was nearly universal out-
side Christendom, and even Christians practiced it in earlier times. He
speculated that divine wisdom permitted polygyny due to men’s stron-
ger physique, their ability to have children later in life than women, and
because women are not always available for sexual relations (due to men-
struation and childbirth). He added that such scandalous things as infan-
ticide and abortion were unknown in his country."” The press in Second
Empire France was filled with articles on infanticide, abortion, and the
suicides of young women, whose extramarital lovers were shielded by the
law if they refused to acknowledge paternity when children resulted.'
Mubarak was saying in effect that adultery and illegitimate births did not
occur in polygynous Egypt.

Polygyny came up in another conversation involving the Shaykh’s son,
Burhan al-Din, a French dinner hostess, and her daughter. The women
asked whether polygyny was not contrary to a sound family life, making
relations between a man and his wives difficult and engendering conflict
among the children—nearly the same criticism that appeared in Tariq al-
Hija and al-Tahtawi’s Murshid. Burhan al-Din replied that most Muslim
men were not polygynous, although it was permitted by the Sharia. The
daughter persisted: Is it possible for a man to divide his affections among
more than one wife? Burhan al-Din deflected the question by saying that
one’s affections are changeable, that the Sharia gave a man who disliked
his wife the option of divorcing her, and that she could buy her freedom or
ask him to divorce her to end their misery, while the French had no such
options. The hostess admitted that Burhan al-Din had carried his point.'”
Here again Mubarak put Egyptian family practices in a more favorable
light than French practices. Before the legalization of divorce in 1884 the
indissolubility of marriage in France was said to be a cause of spousal abuse
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and women’s suicide. But in Egypt men could divorce their wives easily
by repudiation, and women could induce their husbands to divorce them
by offering to cede their financial rights, hence “buying” their freedom.'**
Earlier, in Tariq al-Hija, Mubarak had been more critical of divorce, cit-
ing the well-known hadith that “the most hateful of permissible things to
God is divorce,” and saying that it should only be resorted to out of neces-
sity.'”” The fictional discussions of polygyny and divorce in Alam al-Din
show that Mubarak was reading contemporary French accounts of spousal
abuse, married and unmarried women’s suicide, infanticide, and abortion.
But European criticism of Muslim family life was also growing sharper. In
addition to voicing modernist ideas, Mubarak wrote in defense of his cul-
ture, perhaps replicating conversations he had while in Paris in 1867-68.
The writings of al-Tahtawi and Mubarak were foundational in the
construction of an Egyptian family ideology. They and a number of other
Middle Eastern contemporaries participated in the transnational flow of
a set of ideas about civilization, education, childrearing, and family that
originated in the Enlightenment, selectively combining those ideas with
precolonial Muslim normative ideals to produce a hybridized ideal of the
family. Both men adopted the Enlightenment notion of the conjugal fam-
ily as the elemental unit in society, the main purpose of which was to nur-
ture children. They introduced the novel idea that women were naturally
suited for the roles of childrearing and household management and not
for work outside the home, while advocating the education of women to
prepare them for their domestic vocation. In their formulation domestic-
ity was congruent with the maintenance-obedience relationship, although
that required elision of the exemption of married women from the duties
of housework and childcare. Concern for the stability and harmony of the
conjugal family was another new feature of the family ideology promoted
by the two men. Both men believed that the compatibility of husbands and
wives would be enhanced by the education of women, and both under-
stood polygyny to be a source of family discord. Al-Tahtawi stressed the
importance of marital harmony based on love and respect, and he put
new emphasis on precolonial prescriptions for marital compatibility such
as marriage between women and men of comparable age and prenuptial
meetings. Although neither al-Tahtawi nor Mubarak was a feminist, the
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family ideology they formulated had favorable implications for women. In
promoting family stability and harmony they necessarily had to oppose
polygyny; in supporting the education of women they discarded the idea
that women were conniving and deficient in intellect and faith; and in
ascribing a domestic vocation to women they distanced themselves from
the idea that married women were mere “captives” in the home.

Muhammad Abduh and Qasim Amin
on Family, Education, Marriage, and Divorce

Like al-Tahtawi and Mubarak, Muhammad Abduh and Qasim Amin
belonged to different generations and had different educational forma-
tions, but their ideas on the family question tended to converge, which
is explainable in part by their close association. In the 1890s Amin was
part of the circle around Abduh known as “the Imam’s party,” and he
read portions of Tahrir al-Mar'a to Abduh before its publication.'® The
book undoubtedly reflects the influence of Abduh’s ideas but there is little
reason to believe that Abduh wrote it, or parts of it, as was alleged at the
time of its publication and later. The most prominent proponent of the
co-authorship theory is Muhammad Imara, editor of the complete works
of both men, who based his conclusion on their educational backgrounds
and not on an analysis of the style of Tahrir al-Mar'a or its arguments.
According to him Abduh, the Azhari, must have written the passages
requiring knowledge of Islamic jurisprudence, and the secular-educated
Amin must have written the parts displaying sociological and philosophi-
cal knowledge."” The problem with this supposed division of labor is that,
on one hand, Abduh was well read in Western philosophy and social sci-
ence,'” and surely would have been able to write the passages Imara attrib-
uted to Amin. On the other hand, the jurisprudential content of Tahrir
al-Mar’a is minimal, and not written in anything like the abstruse style
typical of juridical writings. Amin was introduced to Muslim family law
in the School of Law, and those passages were not beyond his ability.'””
Finally, the suggestion that Abduh concealed his authorship to avoid con-
troversy is belied by his willingness to take controversial positions in his
public lectures and publications.
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Albert Hourani noted that al-Afghani and Abduh were influenced by
Frangois Guizot’s History of Civilization in Europe, published in transla-
tion in 1877, which presented civilization as a process of social development
together with the development of individuals."® Guizot’s developmental-
ist historical scheme included the separation of conjugal families out of
larger, more communal family forms like tribes and clans, and social
differentiation based on property. The supposedly high status of women
in Europe had its origins in the emergence of the conjugal family, where
“the importance of women, the value of the wife and mother, at last made
itself known.”" This historical interpretation projected the conjugal fam-
ily ideal of early-nineteenth-century France, with its placement of women
in the domestic sphere as wives and mothers, into the feudal past as a
foundational element of modern civilization. It was consistent with the
theses of Malte-Brun and especially Depping, who associated the status of
women with the advance of civilization."?

Abduh’s early contributions to Egyptian family ideology, in several
articles in al-Waqa’i‘ al-Misriyya, showed the imprint of these ideas. In
an essay on the necessity of marriage he used a developmental scheme,
starting with the assertion that women by their nature were unable to pro-
vide all the necessities of life for themselves and their children, hence they
needed to form an exclusive relationship with a man who would protect
them and provide what they are due (huqugaha). But men would not do
that without the assurance of kinship that marriage provides. Thus the
various holy laws established rules for marriage, so that a couple was able
to maintain a good home life (husn al-mu'‘ashara) and preserve the system
of domestic society (nizam al-ijtima‘ al-manzili). The needs of individual
members of the family (al-a’ila) would be fulfilled through the family, and
they would have no interest apart from promoting its happiness and well-
being.'” In his report on the reform of the Sharia Courts nearly twenty
years later he articulated more clearly the concept of the family as the
elemental unit of society, writing, “it is clear that the populace (al-sha‘b) is
composed of houses (or households, buyut) that are called families (a’ilat),
and the basis of every nation (umma) is necessarily its families because the
whole consists of its parts.”** Thus the ills that afflicted Egyptian family
life threatened the greater social order.
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Abduh believed that these ills in general resulted from the poor char-
acter of the people, which could be rectified with education. He was keenly
interested in improving and extending the system of education, a topic he
addressed in numerous writings and speeches, and in the necessity of edu-
cation for both sexes."* His mentor al-Afghani had argued that if Muslim
societies were to advance, women as well as men must be educated:

(1]t is impossible for us to emerge from stupidity, from the prison of
humiliation and distress, and from the depths of weakness and igno-
miny as long as women are deprived of rights and ignorant of their
duties, for they are the mothers from whom will come elementary edu-
cation and primary morality. . . . If the mothers are educated, know
human rights, and what the precepts of honor and civilization require,
there is no doubt that their children will adopt their characters and will
acquire from them these virtues. I think that when women’s educa-
tion is neglected, then even if all the males of a nation are learned and
high-minded, still the nation is able to survive in its acquired stage only
for that generation. When they disappear, their children, who have the
character and educational deficiencies of their mothers, betray them,

and their nation returns to the state of ignorance and distress.''

That al-Afghani lived in Iran, Afghanistan, India, and Istanbul before
coming to Egypt is suggestive of the ubiquity of these ideas on civiliza-
tion, education, women, and the family in educated circles in the Muslim
world in the late nineteenth century.

Qasim Amin wrote in Les Egyptiens that women should have “un
instruction relative” to attain a scientific understanding of their world
and to enable them to impart morality and virtue to their children. Egypt
would benefit as more women became educated. However, education
should prepare them for a domestic role and not for intellectual pursuits."”
He elaborated at length on the need for women’s education in Tahrir al-
Mara, saying like al-Tahtawi that girls should receive an education at least
equal to what boys received at the elementary level, so as to enable them
to raise children, manage a household, and be companions to their hus-
bands. Like other modernists he had in mind formal instruction on the
European model for the acquisition of literacy, as well as some knowledge
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of history, geography, and the sciences, and instruction in religion and
proper comportment. With such an education women would be able “to
accept sound opinions and to reject the superstitions and the idle prattle
that now destroy the intellects of women.” The trope of the uneducated
woman as ignorant, idle, and susceptible to superstition was embedded in
the family ideology along with the ideal of women’s improvement through
education, as we have seen. Amin and other modernists of that era equated
ignorance with a lack of formal education, referring to “ignorant” women
when he meant uneducated women, though he softened this by faulting
men for depriving women of educational opportunities."®

The most important reason for the education of women was their role
in childrearing and household management. From birth to the age of dis-
cretion children were raised in a female environment, he wrote. A boy
lived in the company of his mother, sisters, and aunts, and their servants
and friends, seeing his father only occasionally. An ignorant mother could
not instill good traits in him because she did not understand what those
traits were. Ignorant of the rules of hygiene, she would let him roam the
street and play in dirt, and would allow him to become lazy and inatten-
tive. She would expose him to superstitions with tales of jinn and other
spirits and by taking him to visit the tombs of saints. This “disease,” the
ignorance of women, afflicted families of all classes."”

Of course, the reference to servants signaled that Amin had in mind
mainly middle- and upper-class homes. He was clearer about the class con-
text when he came to the topic of household management, which, he said,
in the cities had become an art requiring a woman to possess a diversity of
knowledge for such things as managing the family budget, supervising the
servants, and making the home a pleasant and relaxing place for her hus-
band. Above all it was her duty to raise children soundly “in body, intel-
lect, and character.” In the countryside peasant women were able to keep
house and assist in the fields without an education because rural life was
relatively simple. But household management in the towns had become
as challenging as the management of a large government bureau.'”” Amin
put more emphasis on household management (tadbir al-manzil) than
his predecessors had done, which reflected the growing popularity of that
topic in the periodical press from the 1880s onward.'*
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Like al-Tahtawi and Mubarak, Amin emphasized that the education
of women was necessary for good marital relations. Men and women were
naturally attracted to one another, he wrote, but the passion in a marriage
will wane with time, while an educated man will continue to enjoy the
intellectual and spiritual aspect of marriage to an educated woman. “Com-
plete love” consisted of both the physical and intellectual/spiritual aspects.
But for it to exist there necessarily had to be proportionality between the
spouses in their education.'” The likelihood of compatibility between hus-
band and wife would also be increased if there were prenuptial meetings
between prospective brides and grooms, and if guardians consulted with
brides to give them a say in the selection of their husbands.'*

While the importance of women’s education for their roles as moth-
ers, wives, and housekeepers had become unexceptional in modernist
circles, Amin went beyond the domestic ideology of his time in suggesting
that the education of women should enable them to manage their affairs
and even to work to support themselves. Were it not for the neglect of
their education, he wrote, women would be capable of working in the sci-
ences, letters, fine arts, trade, and manufacturing, and of producing in the
measure that they consumed rather than being dependent upon others.
Fewer families would be impoverished if their female members became
productive, and society in general would be enriched by women’s produc-
tive and intellectual activity.'** Here and elsewhere Amin made it clear
that he did not intend women to limit their productive work to tasks that
were performed in the home, like spinning and needlework, though he
did not attempt to reconcile the idea of women entering the workforce and
the primacy of their domestic roles, which he upheld elsewhere in the text.
Another practical reason to educate women was to enable them to handle
legal and financial matters. Uneducated women sometimes handed over
their affairs to unscrupulous guardians or were persuaded to affix their
seal to legal documents without knowing their content."” Presumably
Amin had seen such cases as a judge.

Muslim family law obliged men to maintain their wives and children,
and that was enforceable in the courts, as shall be seen. But not all women
were able to rely upon male relatives for support. Amin gave as exam-
ples the unmarried girl without relatives, the divorcée, the widow, and
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the mother without sons or with minor sons. A proper education would
enable such women to support themselves and their children. The alterna-
tive, impoverishment, caused some women “to sacrifice themselves in the
dark of night to the first one who asks—and how great an abasement this
is for a woman!”'?¢

Amin’s argument for modifying the system of covering and conceal-
ment followed from his argument in favor of women’s education. The veil
of that era covered a woman’s face and was commonly called hijab, a term
that had the generic meaning of “cover” as well as “concealment.” Amin
used hijab in both senses, referring to covering with the veil as well as
concealment by seclusion.'”” Echoing the fictional Shaykh Alam al-Din, he
noted that the practices of covering and concealment were neither unique
to Muslim societies nor immutable, and that in Egypt they had changed in
the past generation. These were customs “like other harmful customs that
became established among the people in the name of religion, while reli-
gion is innocent of them.”*® Nevertheless, for the sake of morality he did
not advocate that women uncover completely or immediately, but rather
that they cover in conformity with what the faith actually required—what
he called the “religiously ordained covering” (al-hijab al-shar‘i).!* Muslim
jurisprudence did not require women to cover their hands and faces. The
imams of the four schools of law were in accord that a woman’s face and
hands could be seen by her prospective husband and that the face and
hands could be revealed in business dealings as well. The principle was
that the faces and hands of women were not awra, that is, they were not
like private parts that must be covered at all times, and could be revealed
in situations in which they would not cause temptation (fitna).””* Cover-
ing and concealment put women at a disadvantage in conducting business
and in testifying in court, Amin continued. The Sharia granted women
the same legal rights as men, including the right to control and manage
their own wealth, but women needed to be seen to conduct business: How
can one make a contract with a woman without seeing her and verifying
her identity? Nor can covered women work in a craft, trade, or service, and
so on. Out of necessity the veil was not worn by female servants, workers,
or villagers."!
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Furthermore, concealment, which amounted to the “confinement”
of women in their homes, deprived even literate women of the necessary
experience to be truly educated. Girls were concealed/confined starting
at the age of twelve to fourteen, which was the beginning of their transi-
tion to adulthood and a formative age. These restrictions deprived them
of the opportunity to inform themselves about the world and to investi-
gate life and what it requires—in other words, they were deprived of the
opportunity of learning about life by experience, which required social
interaction, or “mixing with people, becoming informed about them, and
learning about their character.” In being cut off from the wider world they
lost even what they had learned in elementary education.'*

Even though Amin qualified his arguments by saying that the cover-
ing and concealment of women ought to be gradually lessened and that he
did not want Egyptian women to go to the extremes of European women
in uncovering, it is easy to see why conservatives found these arguments
so provocative and others found them so praiseworthy. By the turn of the
century the education of women was becoming accepted as desirable even
in conservative circles, as was the domestic component of the new fam-
ily ideology. But Amin went farther, linking the backwardness of women
and hence of society not only to their lack of education but also to the
norms of covering and concealment, and he declared those norms to be
un-Islamic to boot. He also legitimized women’s work outside the home
without resolving the apparent contradiction between that and the new
family ideology, which incorporated the maintenance-obedience rela-
tionship and the expectation that middle- and upper-class women would
remain at home. To be sure, the norms of covering and concealment were

becoming more permissive,'”’

as he noted, and rural and working-class
women had always worked outside the home. But Tahrir al-Mar’a offered a
coherent argument—and in its time a radical one—not only for the educa-
tion of women but for ending their “confinement” in the home and behind
the veil. This evidently was the “emancipation” to which the title referred.

Abduh and Amin were in accord on the need to address three other
issues that affected the welfare of the conjugal family, namely polyg-

yny, maintenance, and divorce. The previous generation of modernist
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intellectuals had identified polygyny as incompatible with companionate
marriage and a harmonious family life. In Abduh’s and Amin’s time a
number of new concerns were raised in the press and in official circles
over abuses that were believed to threaten both the stability of the family
and public morality. These were, first, the failure of married men to main-
tain their wives and children financially; second, divorces pronounced
irresponsibly by men; and third, the inability of women to escape mar-
riages in which they suffered from nonsupport, desertion, or abuse.
It appeared to both men that these issues could be addressed through
legal reforms, and the solutions they proposed, while not identical, were
broadly similar.

Abduh and Amin eventually went farther than al-Tahtawi and
Mubarak in arguing that polygyny should be restricted if not prohib-
ited. Abduh opposed polygyny in his early writings on grounds similar
to al-Tahtawi and Mubarak, namely that men rarely treated plural wives
equitably as stipulated in the Qur’an, and that the jealousy between co-
wives and enmity between their children disrupted family life. Men often
divorced one wife to placate another, breaking up the family. The divor-
cées and their children suffered poverty and degradation when the ex-
husband neglected their maintenance, and it was difficult for women to
use the courts for redress. Upper-class men were no better than others
in this regard, neglecting older wives and their children to appease their
younger wives, depriving the former of companionship for years."”* The
conventional exegesis of that era explained the Quranic verse 4:3 (“If you
fear that you will not act justly then one”) as requiring equity in main-
tenance and companionship, including equal numbers of nights spent
with each wife. Thus, according to Abduh, equitable treatment (al-adl)
was a marital obligation (min huquq al-zawjiyya) that polygynous men
incurred. But since so few men could live up to that standard it was better
for them to limit themselves to a single wife."*® The standard interpreta-
tion of a later verse, 4:129 (“You will not be able to be equitable between
your wives, be you ever so eager; yet do not be altogether partial so that
you leave her as it were suspended”), was that men were not expected to
have equal affection or passion for their wives, nor to treat them equally in

sexual intercourse.'*¢
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Nearly twenty years later, in Tafsir al-Manar, Abduh advanced a radi-
cally different reading of verses 4:3 and 4:129, arguing that they implied
the abolition of polygyny. Now he understood that verse 4:129 “may refer
to equal treatment (al-adl) in the inclination of the heart.” Moreover, he
understood the phrase (“yet do not be altogether partial so that you leave
her as it were suspended”) to refer to men who left one wife without com-
panionship and/or support in favor of another, something that happened
all too often, as we have seen.'”” Since polygyny harmed individuals, it was
harmful to families and society as a whole, and so Abduh concluded that
it could be forbidden in the public interest (maslaha)."*® In a posthumously
published fatwa Abduh addressed those who defended polygyny as a part
of Egyptian culture, reiterating the points that it was not specific to the
East, and was a tendency among rulers and the rich in lands where women
were more numerous than men. Rather than legitimizing polygyny, he
argued, Islam restricted it and prohibited it to men who could not treat
their wives equitably. Moreover, since polygyny was associated with the
mistreatment of wives and their deprivation of what they were due (huqug-
ihinna), it could be prohibited. The only allowable exception would be the
barrenness of a first wife, and that should be established before a judge.'”

Amin’s discussion of polygyny in Tahrir al-Mar'a made nearly the
same points. He too noted that polygyny was not a specifically Muslim
practice, and that it became less common as the status of women rose in
a society—indeed, it had waned over the previous twenty to thirty years
in some sectors of Egyptian society due to the abolition of slavery and
advances in the education and understanding of men."*® Polygyny was a
source of conflict between wives, between them and their husbands, and
between their children. Hence it was contrary to the conjugal family ideal
of “a united family in which children live in the embrace of their parents,
a sincere love holding them together.”’*! He too juxtaposed the Qur’anic
verses 4:3 and 4:129 in arguing that they contained both “a permission
and an interdiction” of polygyny, making it justifiable only if the wife had
an illness that prevented her from fulfilling her marital duties or if she
were barren.'*?

Abduh’s and Amin’s hardened attitude toward polygyny reflected the
progressive strengthening of family ideology, at the center of which stood
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the conjugal family ideal, and their concern with the issues of mainte-
nance and divorce was informed by what they observed in numerous cases
as judges.'*’ But it also seems to have reflected anxiety over the moral peril
supposedly posed by women who were left unsupported and/or unsuper-
vised by men. At the time and later, popular anxiety over the presence of
women in public space resounded in the periodical press. What was often
described as indecent and immoral behavior included nearly any activ-
ity that brought women into public space and/or contact with unrelated
men.*** The breakdown of the maintenance-obedience relationship was
implicitly at fault.

In July 1900 Abduh sent the Ministry of Justice an eleven-point list
of reforms in response to a request for a fatwa concerning men who failed
to maintain their wives, divorced wives, and children. This, he wrote, was
one of four comparable situations that arose frequently, in which women
the destruc-
tion of morals,” and “evil doings” that affected the entire nation. There

» «

and children were left destitute, resulting in “corruption,

was, first, the question of men condemned to prison, whose wives were left
without maintenance. Second, there was the issue of men who would not
or could not support their wives, “as occurs with the majority of individu-
als of the lower class and many individuals of the middle and upper class.”
Third, there were husbands who went missing without a trace, or who were
absent for lengthy periods without providing for the maintenance of their
wives. Fourth, some men treated their wives so harshly that they could
not continue to live together. In these situations a judge should be able to
divorce the women from their husbands and to declare long-missing hus-
bands deceased, but that was not permissible in the Hanafi doctrine that
was applied in the Sharia Courts at the time. Therefore Abduh proposed
that the normative rules of the Maliki school be applied in these cases.
Maliki jurists permitted women to petition a judge for an annulment on
grounds of nonsupport, desertion, and “harm,” including harsh treatment,
and they allowed a judge to declare a man deceased after going missing
for four years."*® Abduh justified his proposal on the principle of neces-
sity (darura), which, like the public interest, could be invoked to permit a
change in policy, in this case the adherence of the Sharia Courts to Hanafi
doctrine. Abduh closed with an appeal to the khedive to implement this
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reform, and although it was not acted upon at the time it was eventually
adopted in Law No. 25 of 1920.14¢

Amin also thought it necessary to expand women’s access to divorce
in these cases, and in Tahrir al-Mar'a he proposed doing so by one of two
methods. One would be to resort to the Maliki school of law, as Abduh
suggested. The other would be to make more use of the delegated divorce
and the conditional divorce, both of which were accepted in the Hanafi
school. He preferred the former, which he thought was more likely to pre-
serve family stability, since the decision would be in the hands of a judge.""

Amin’s concern with family stability was expressed clearly in his
opposition to the abuse of men’s privilege of unilateral divorce. Although
divorce was socially necessary it was, in the words of the hadith cited ear-
lier by Mubarak, “the most hateful of permissible things to God,” and so
Muslims should only resort to it for a necessary cause.'*® But the behav-
ior of men fell short of that standard. Some broke up their families by
repudiating their wives carelessly and unintentionally, since the Hanafi
school accepted a repudiation as valid and binding even if it was declared
under duress, out of negligence, in jest, in anger, or while intoxicated. Men
also abused the conditional divorce by swearing that their wives would be
divorced if such-and-such a thing happened or did not happen. To remedy
that Amin proposed a mandatory period in which arbiters representing
the spouses would attempt to reconcile them. No repudiation should be
effective unless declared before a judge or another authorized official, in
the presence of witnesses, and recorded in an official document.'** A ver-
sion of the latter proposal had recently been implemented in the Sharia
Court system, which all but required the civil registration of marriages
and divorces, and provided for a cadre of marriage registrars (ma’dhuns)
to record them."® Some of Amin’s other points were taken up in Law No.
25 of 1929, which rendered all conditional divorces ineffective along with
divorces pronounced unintentionally or while intoxicated.

Due to the beginning of civil registration of marriages and divorces
Amin was able to present data on both, which he cited as “evidence of the
decline of the state of our families and the ease with which their structure
is being destroyed.”' His handling of the data was naive, but using it we
can calculate a crude divorce rate of about 3.3 per thousand population
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in 1898, while data reported by Cromer in 1903 suggests a rate as high as
5 per thousand. These rates are plausible in light of divorce rates (includ-
ing revocable divorces) of anywhere from 3.2 to 4.7 per thousand during
the 1930s and 1940s."** By way of comparison the crude divorce rate in
the United States peaked at 5 per thousand around 1980 in conditions
of greater longevity; at the time roughly half of all marriages ended in
divorce. Thus at the turn of the twentieth century the unfettered ability
of Egyptian men to repudiate their wives meant that divorce was rela-
tively frequent. Zaynab Fawwaz wrote that frequent divorce made married
women feel insecure,'” and Abduh and Amin emphasized that it broke up
families and caused women’s poverty and degradation.

Abduh and Amin wrote at a time in which the periodical press was
beginning to popularize certain aspects of the new family ideology, in
particular domesticity. The two men reprised the themes of the previous
generation of modernists, identifying the conjugal family as the basic unit
in society, the site where children are nurtured, and advocating women’s
education and domesticity as well as companionate monogamous mar-
riage. They went a step farther than their predecessors in advocating legal
reforms to promote family stability and to alleviate some of the problems
faced by women in Muslim family law. Their participation in the judicial
system had made them aware of these legal issues, and by the 1890s the
state had begun to take a more active role in managing family affairs, as
will be seen in the next chapter. The advocacy of Abduh and Amin influ-
enced the first wave of codification of Muslim family law in the 1920s,
which improved the situation of married women. However, their ideas
and the consequent reform legislation were premised on the maintenance-
obedience relationship, upholding a norm in which the husband provided
maintenance in return for the obedience of the wife, including her not
working without his permission. Even Amin, who recognized that not all
women had male guardians on whom they could rely for support, and
who held that women if properly educated could contribute in all fields of
work, accepted the maintenance-obedience relationship as the norm.

Amin’s views have come under criticism in recent years from a post-
colonial perspective. Timothy Mitchell argued that freeing women from
the harem and producing an educated “generation of mothers” to reform
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Egypt was a goal of Cromer and his colonial secretary Harry Boyle that
was “taken up” by Amin. Leila Ahmad asserted that the ideas of Cromer
and missionary critics of Islam were the basis of Tahrir al-Mar'a, and
Lila Abu-Lughod too detected striking resemblances between his views
and the views of missionaries and colonial officials.”** There is a similar-
ity between the discourse of the nineteenth-century modernists, includ-
ing Amin, and colonial and missionary discourse, since both drew on a
stock of ideas about family, society, and civilization that were articulated
in the Enlightenment and developed in nineteenth-century European
social thought. But if missionaries and colonial officials deployed those
ideas to assert Egyptian and Muslim inferiority, Amin and other modern-
ists sought to use them for social improvement, as El Shakry and Hibba
Abugideiri have argued in similar contexts. Moreover, Amin’s arguments
that polygyny disrupted family life and that women’s lack of education
left them ill-prepared to raise children were not new, but drew upon mod-
ernist ideas developed before the British occupation. Cromer made his
views public in a postretirement book that appeared in the year Amin
died and nearly a decade after Tahrir al-Mar’a. Boyle’s thoughts were pub-
lished even later.'” Cromer’s criticisms of Egyptian family life were simi-
lar to what modernists had been saying for decades. His claims that the
concealment of women stunted their intellectual development and that
polygyny was evidence that Muslim men despised women were remark-
ably similar to assertions made earlier by Amin."”* Amin and Abduh are
best understood as participating in an evolving modernist discourse on
the family and women, the main theses of which were developed before
the intensification of colonial and missionary critiques of Muslim family
life that accompanied the expansion of empire near the end of the nine-
teenth century.

Aisha al-Taymur, Zaynab Fawwaz, and Malak Hifni Nasif
on Marriage, the Family, Women’s Education, and Work

Women began publishing in the 1880s in spite of far fewer opportuni-
ties and less encouragement to acquire literacy than men.””” The three
authors discussed here are better known as feminists than modernists,
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but a reading of their works with those of the male modernists makes it
clear that they embraced the new family ideology and its corollaries, the
conjugal family ideal and domesticity. Nevertheless, their viewpoints and
emphases differed in some telling respects.

The women’s acceptance of domestic ideology was linked with the
goal of educating women. In an 1889 essay Aisha al-Taymur endorsed the
education of girls, saying it would enhance their ability to manage a house-
hold and to rear children. Zaynab Fawwaz also supported girls’ education,
seeming to echo al-Tahtawi and al-Afghani in an 1896 essay in which she
declared that “women are the basis of civilization, as the first school for
every one of the human race,” and that individuals acquired their good
or bad characters from their mothers as children. She also agreed that
educated women made better helpmates for their husbands and were more
able to share in family life with them. During 1908-9 Malak Hifni Nasif,
the professional educator, wrote often about girls’ education. She dispar-
aged the things they were taught by foreign governesses and in foreign
schools, like the piano and French history, and argued that Egyptian gov-
ernment schools were the best when it came to preparing girls for the roles
of household management and childrearing.””® The support of the three
women for girl’s education and domesticity was consistent with the mes-
sage in a growing number of publications by men and women on the art of
household management in the 1890s and later.

The modernism of the women was also evident in their recognition of
European civilization as more advanced than their own. Al-Taymur and
Fawwaz anticipated Qasim Amin in holding up Europe as an example of
how the education of women correlated with civilization, or what is called
“development” today. Nasif opposed the aping of all things European and
was critical of the alafranka style (in emulation of Europeans or “Franks”)
of youth in her day, but she still found much to admire and worthy of emu-
lation in European “knowledge, vigor, perseverance, and love of work,”
and in their teaching methods.'”

Nasif wrote some years after the publication of Tahrir al-Mar'a, but
the points made by al-Taymur and Fawwaz on women’s education and
work anticipated some of the arguments of Qasim Amin. All three
rejected any suggestion that women, as mothers, were to blame for the
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backwardness of society, saying as Amin did that their deprivation of an
education by men was the real problem.'®® Fawwaz and Nasif argued that
women should be free to pursue an education beyond the elementary level
and to engage in work activity outside the home. That was not forbidden
by religion, they noted, and family life would not suffer as a result.'" For
them and other women writers, as Marilyn Booth noted, there was a dif-
ference between valorizing the domestic vocation of women and limiting
all women to the domestic sphere.'* Fawwaz insisted that neither religion
nor nature required women to be confined to the home and domestic
duties. In Europe, with its advanced civilization, women worked. Egyp-
tian women also worked in trades, crafts, and construction; “the markets
are full of women vying with men in business transactions,” and of course
peasant women worked. Only women in the urban middle and upper
classes stayed at home and that was a matter of custom.'”® Nasif argued
that women were underrepresented in productive work because the intro-
duction of labor-saving machinery like the sewing machine deprived
them of opportunities; the implication was that men monopolized tech-
nology. But there were many women who needed to work—those who
were unmarried, barren, widowed, divorced, or whose husbands needed
assistance in supporting a household. Nor should they be expected to take
lowly jobs; they should have the opportunity to become teachers or doc-
tors. The unstated point was that women as teachers and doctors could
work in a homosocial environment, unlike working-class women, whom
Nasif described as having bad morals because of their contact with unre-
lated men in the workplace.'®* Amin, alone among the male modernists,
addressed the need of some women to support themselves by working and
the potential of women to contribute in all fields of endeavor, and he was
not opposed to women and men mingling chastely and for some purpose.
Abduh and other modernists who feared the breakdown of the mainte-
nance-obedience relationship seem to have imagined it would result in
women leaving the home to work and immorality.

The women writers valorized companionate marriage. In Nata’ij al-
Ahwal, in the reading of Mervat Hatem, al-Taymur portrayed the ideal
wife (in this case the wife of a ruler) as having “mature opinions, intelli-
gence, good management skills, beauty, and grace,” and as counseling her
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husband and being a positive influence on him.'* In Mirat al-Ta'ammul
al-Taymur approached the ideal of marriage from the perspective of the
spouses’ mutual obligations in a way that made clear her familiarity with
the precolonial writings. Her starting point was an explication of the
phrase “what men are due from women and women from men” (huquq
al-rijal ala al-nisa’ wa al-nisa’ ala al-rijal):

[God] said, “Men are in charge of women in that God has favored one
over the other and in that they spend of their wealth” [Q 4:34], for the
man is concerned with the wife, striving to protect and shelter her, and
to provide everything she needs. Moreover the [male] entitlement is not
satisfied legally unless the cause, in His words “in that God has favored,”
is evident, meaning in matters having an abundance of intelligence and
faith. Thus He invested them with authority and political leadership,
and appointed caliphs and imams among them. And He gave them an
advantage as notaries within the community, for He stated in another
verse, “if there are not two men then a man and two women from the
witnesses of whom you approve, so that if one of them errs then the other
will remind her” [Q 2:282]. That is but a confirmation of their “favor”
and the firmness of their justice. And in the words of the Almighty and
Exalted, “and in that they spend of their wealth,” that is, in the dower,
food, drink, lodging, and clothing according to the financial condition
of husbands and wives, as He pointed out in another verse in which
the Exalted said, “The father shall bear the cost of her maintenance and
clothing according to what is just, and no soul shall be burdened with

more than it can bear” [Q 2:233], namely [a burden] on mothers.'

The last verse referred to the mother of a newborn. Al-Taymur’s comment
that God “favored” men “in matters having an abundance of intelligence
and faith” was a sly reference to the hadith in which women were said to
be deficient in these qualities.

In this and subsequent passages al-Taymur used a strategy of linking
the family responsibilities imposed on men in the maintenance-obedi-
ence relationship to the “favor” granted them in revelation. And the prob-
lem, she wrote, was that young men often shirked those responsibilities,
thereby forfeiting their position of leadership within the family, which she
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constructed as a conjugal family. Al-Taymur illustrated this point with a
parable about a lion that was too lazy to hunt, forcing his mate to do so,
which resulted in a role-reversal. When the lion objected to eating after the
lioness had eaten, she informed him of the new situation, saying that now
“I am due from you what was due you from me.”'” Discussing the verse
“They [women] are due in like manner to what is due from them [to men]
according to what is just” (Q 2:228), al-Taymur explained that women are
due certain things from their husbands which their husbands are required
to provide as part of a proper marital relationship. The marital obligation
(haqq al-zawjiyya) is not fulfilled unless each spouse respects what is due
to them and due from them. The husband must provide all that she is
due, just as she must obey him and be bound by his command. But if the
situation is reversed and she has authority over him, then her obligation
of obedience is in doubt. “Why not loose the band of the drapes [of the
women’s quarters] and discard the cloth of modesty?”*®

Hatem pointed out that in these passages al-Taymur went “beyond
the conventional religious views of the time” in making male privilege
contingent on the fulfilling of male responsibility.'® Indeed, in the Sharia
Courts the maintenance-obedience relationship was applied with a double
standard. A married woman was not entitled to maintenance if disobedi-
ent, and her husband could be excused from that obligation. For women,
on the other hand, collecting arrears of maintenance was an arduous legal
process. If they were forced to work outside their home to support them-
selves and their children they risked forfeiting their right to maintenance
and a loss of reputation and status."”

It is difficult to tell from texts like Mirat al-Taammul whether in actu-
ality men were behaving more irresponsibly than in the past, though that
seems to have been a commonplace perception. Al-Taymur asserted that
many young men married for money and were lazy and dissolute, putting
an undue burden on their wives.””! Fawwaz wrote that a man often would
leave his wife and children in want when taking up with another wife,
illustrating her point with a popular saying, “The father runs off and the
mother makes do.””? Nasif denounced the behavior of young men toward
women in public, saying she was not asking men “to prostrate themselves”
to women but merely to make way for them in the streets, not to stare
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at them, and not to make rude comments and gestures."”” Her choice of
words inverted the hadith mentioned earlier about women prostrating to
their husbands in a show of respect. She also objected to young, disso-
lute dandies who preferred having girlfriends instead of marrying, and
families who allowed material values and superficiality to influence their
decisions in choosing spouses for their children."”* Abduh and Amin were
also concerned over the failure of men to maintain their wives. Regardless
of whether the behavior of men was worsening in reality, it often fell short
of a standard upheld by these writers. That standard was influenced by
the new family ideology, which incorporated the maintenance-obedience
relationship as part of the conjugal family ideal. In articulating a behav-
ioral standard for men, these and other modernist writers defined mascu-
linity in terms of shouldering family responsibilities as providers, rather
than male privilege or an innate superiority, as Hatem noted.'”

A commitment to the conjugal family ideal and companionate mar-
riage was most evident in the hostility expressed by Fawwaz and Nasif
toward polygyny. Fawwaz described it as “a curse” on all members of the
family that condemned women to jealousy and extreme hardships, men
to a lifetime of misfortune, and children to enmity toward their half-sib-
lings. Nasif called it “the fiercest enemy of women, their unique devil.” It
broke women’s hearts and led men to dissemble and be subjected to spite-
ful accusations.'” Both Fawwaz and Nasif had experienced plural mar-
riages, and Nasif in particular invoked her own experience and those of
the women with whom she spoke. While the women writers did not go
beyond the male modernist argument that polygyny was destructive of
family life, they conveyed the special anguish it caused women. Abduh
was the only male modernist to oppose it with similar emotion, perhaps
due to his mother’s experience.

The embrace of the new family ideology, including its component of
domesticity, by modernist-feminists like al-Taymur, Fawwaz, and Nasif
has posed a problem for historians of women and the feminist movement.
They have explained domesticity as an expression of conservative reli-
gious values or, alternatively, of developing bourgeois values; and they
have suggested that it was a response to “socioeconomic and technological

changes” or, alternately, to social “upheaval” and a desire for stability."””



Marriage Reformed . 121

However, the core ideas of domesticity were articulated decades earlier
by the likes of al-Tahtawi and Mubarak in Egypt, and Namik Kemal and
Butrus al-Bustani elsewhere in the Ottoman domains. Rather than restrict
women to the domestic sphere, their concern was to create a domestic
sphere, which they understood to be necessary for social improvement.
They believed that the key to social and national advancement was the
proper education of children, including the formation of their character,
which began in early childhood or even in the womb, as Mubarak wrote.
Thus it was necessary to create the proper domestic environment, that
is, in a conjugal family household. The education of women and their
domestic vocation were means to that end. Subsequent generations of
modernists advocated enforcement of the maintenance-obedience rela-
tionship and reforming Muslim family law to promote stable families.
The late-nineteenth- and early-twentieth-century periodical literature
that promoted domesticity on social and scientific grounds drew upon
this family ideology.

Although domestic ideology constrained women’s access to higher
education and their participation in the professions after World War I, a
generation earlier it was not reactive but a force for change, pushing against
the ideas expounded in the precolonial writings, which were still influen-
tial. Al-Nawawi’s Sharh Uqud al-Lujayn had four printings between 1878
and 1919, which is a rough measure of its popularity and of the contin-
ued vitality of a popular vision of marital relations in which women were
deficient in intellect and faith, and once married were the equivalent of
prisoners or captives of their husband. The new family ideology ascribed
to women the ability to acquire an education equivalent to what most
men received and to shoulder the responsibility of managing households
and rearing children, responsibilities upon which the improvement of the
nation depended. Metaphorical references to the home as a married wom-
an’s “empire” or “kingdom,” and a description of her as the “mistress of the
house,” may have been more empowering than constraining in that era.””®
Afsaneh Najmabadi argued this point in the context of Iranian history, in
which the issues were similar: “For women of the early twentieth century,
[the domestic ideology] provided the very grounds from which the male
domain of modern education could be opened up to women. To claim
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the position of the learned . . . manager and head of the household, far
from frustrating the dynamics of women’s move into public life, provided
the empowering grounds for their national recognition.””® El Shakry and
Abugideiri have argued in a similar vein that Egyptian domestic ideology
in the early twentieth century was part of a nationalist agenda of social
improvement.'®

According to Najmabadi the new family ideology in Iran offered
women a vision of a “new husband-wife-centered family,” that is, the con-
jugal family. Companionate marriage was an essential component of that
vision, and to achieve it “men had to reform, and women had to acquire
education.” Men were expected to commit to monogamy and women to
become “worthy companions.” It was later, in both Egypt and Iran, as she
noted, that domestic ideology was invoked to frustrate women’s ambitions
for full citizenship and participation in public life."®!



Marriage in Law

Transformations in the Law Applied

Egyptian Muslim family law was transformed over the course of the
nineteenth century and in the first few decades of the twentieth century
through two processes. Beginning in the mid-nineteenth century the
Sharia court system was reorganized, and new procedural rules were intro-
duced that both changed the application of the law and enlarged the role
of the Sharia Courts in people’s lives. A few decades later, and in concert
with those changes, Egyptian officials began to discuss the codification of
Muslim family law, although codification was delayed until after World
War L. This chapter discusses the new judicial organization and procedures
and their effects, and the next chapter deals with the issue of codification.

The organizational and procedural transformation began with the cre-
ation of the position of Mufti al-Diyar al-Misriyya—Mutfti of the Egyptian
Domains or “Grand Mufti” as rendered here—by Muhammad Ali in 1835,
and gained momentum with laws issued in 1856, 1880, and 1897. For the
sake of brevity I shall refer to these laws as “procedural laws,” even though
they dealt with the organization and administration of the Sharia court
system as well as with court procedures.' A few years after the elevation of
a Hanafi scholar to the new supreme muftiship, the right of giving fatwas
on matters of public policy was restricted to officially appointed muftis, all
of whom were Hanafis.”> Subsequently the procedural laws required that
Hanafi law be applied exclusively in the courts. The new procedures were a
departure from a centuries-old system in which the normative rules of all
four Sunni schools of law were applied in the courts. The older, pluralistic
system allowed litigants and the makers of contracts to engage in a kind of
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“forum shopping” or “venue shopping” by having recourse to the school
of law that best suited their purpose. Each of the schools of law tended to
be rigid in what it permitted and did not, but the pluralist nature of the
system allowed a degree of flexibility.’ The “Hanafization” of the Sharia
Courts eliminated that flexibility.

Before the mid-nineteenth century family affairs, including disputes,
were often conducted apart from the Sharia Courts, with witnesses to
establish a record. But the Hanafization of the courts had a significant
impact as a result of the second major aspect of the procedural laws,
namely the encouragement and, eventually, requirement of the use of
documentary evidence in legal proceedings, including in family matters.
By the turn of the twentieth century civil registration of marriages and
divorces was all but required, as the courts would not hear any claims
regarding marriage or divorce that were not supported by official docu-
ments.* The Sharia Courts, along with a cadre of marriage registrars or
ma’dhuns, were the venue for producing and notarizing family-related
documents. Women and men had to use them to establish an unassailable
record of their marital status and rights, and consequently the courts were
busier than ever.

Hanafi legal norms were imposed on the population as a consequence
of the new emphasis on documentation in legal affairs. Hanafi norms
made it more difficult for women or their guardians to negotiate stipula-
tions when arranging a marriage or for married women to collect arrears
of maintenance, and they also made it impossible for women to escape
marriage to a husband who failed to support them or abused them. Thus
the first stage of legal modernization put married women at a greater dis-
advantage than their mothers and grandmothers had been. However, they
were able to take advantage of the requirement of documentation by using
the courts to establish a record of the maintenance they and their children
were due. The problems caused by Hanafization, and the failure of men to
support their dependents, vexed officials and intellectuals who were con-
cerned not only for the welfare of women and children but also for the
moral consequences of women being left unsupported and unsupervised.
Eventually some of the problems caused by Hanafization were addressed
in the laws of 1920 and 1929 governing marriage and divorce.
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The important consequences of the reorganization of the Sharia Court
system have largely escaped the notice of historians. The standard narra-
tive of legal modernization focuses mainly on the creation of a “secular”
legal system inspired by the French example, and in particular on the cre-
ation of the Mixed Courts and National (Ahli, or “Native”) Courts in 1876
and 1883, respectively.’ In doing so it elides two earlier legal-modernizing
processes. One was the creation, beginning in 1842, of a system of judicial
councils headed by a Supreme Judicial Council (Majlis al-Ahkam) that,
along with newly established police forces, dealt with criminal, adminis-
trative, and eventually civil cases; this system operated until the opening
of the National Courts in 1883.° The other process was the transformation
of the Sharia Courts, which is discussed in this chapter. The common pur-
pose in creating the judicial councils and reorganizing the Sharia Courts
was to make the application of the law more predictable and uniform, a
hallmark of modern legal systems. In the standard narrative the Mixed
and National Courts were “modern” due to their French structure and
procedures and their reliance on formal codes of law. The Sharia Courts
met neither of those criteria. Even though Hanafization resulted in more
uniformity and predictability in the law applied, the Sharia was still a
jurists’ law” embodied in numerous compendia, commentaries, and fatwa
collections, and it lacked the simplicity and easy access characteristic of
a code. Because Muslim family law was not codified until the 1920s it is
a commonplace—though a mistaken one—that no significant changes
in family law occurred until then.® Historians have neglected the Sharia
Courts out of a belief that they were declining in importance, but in the
late nineteenth century they became more central to family life and their
workload grew correspondingly.

Pluralism and Custom in the Premodern Legal System

Although the Hanafi school of law was the official school of the Ottoman
Empire, the acceptance of the doctrines of the three other Sunni schools
of law and local custom gave the Sharia court system a certain amount
of flexibility in applying the law before the mid-nineteenth century. The
judges appointed from Istanbul to the major provincial towns were Hanafis
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and graduates of the imperial madrasas in the central part of the empire.
But in the many districts where the population included adherents of the
other schools of law, deputy judges representing those schools were also
appointed to preside in the courts. The latter came from local scholarly
families and were designated as deputy judges (na’ibs) in recognition of
the superior position of the Hanafi judge. But the decisions of the deputies
were accepted as valid and, if necessary, enforced by the authorities. Thus,
in addition to Hanafi judges, Shafi‘i deputies were appointed in some Ana-
tolian provinces and in all of the provinces of Greater Syria and Iraq, and
Maliki deputies were appointed in the North African provinces.” All four
schools of law were represented in the courts of Ottoman Cairo, a legacy
of the appointment of co-equal judges from the four schools during the
Mamluk Sultanate (1250-1517)."° The court in the Lower Egyptian town
of al-Mansura had deputies representing the Hanafi, Shafi‘i, and Maliki
schools but not the minority Hanbali school.

The four schools of law differed in their methods of deriving normative
legal rules from the foundational texts of the faith, the Quran and Sunna,
doing so in part by relying to different extents on the other two bases of
the law, analogy (giyas) and consensus (ijma‘). The consequent differences
in the rules they derived were sometimes significant, and pluralism made
it possible for the sultan’s subjects to forum shop when conducting their
business and family affairs in order to take advantage of the most favor-
able legal doctrine. A judge affiliated with a particular school was not
permitted to apply the doctrine of another. But as Yossef Rapoport has
shown, judges in the Mamluk Sultanate referred cases to colleagues repre-
senting other schools to achieve the desired result, and religious scholars
“accepted—indeed, supported—the plurality of madhhabs as a remedy for
the[ir] limitations.”"! This continued in the Ottoman period. The Hanafi
chief judge of Cairo permitted petitioners to rent endowed (waqf) prop-
erty according to the Maliki and Hanbali schools, which allowed a more
flexible contract,'? and forum shopping was not unusual when it came to
family issues. The Palestinian mufti Khayr al-Din al-Ramli (d. 1671) was
asked about a woman whose husband deserted her without support, and
who had gone to a Shafi‘i judge to have her marriage annulled. The Shafi‘i
school allowed a marriage to be annulled for the husband’s nonsupport,
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desertion, or disappearance, but not the Hanafi school, to which al-
Ramli adhered. Nevertheless, the Hanafi judge executed the decision of
his Shafi‘i colleague, as was the practice. Now the woman had finished
her waiting period, and the question was whether she could remarry on
her own according to the Hanafi rule. Only the Hanafi school permitted
an adult woman to contract her own marriage, while the other schools
required a woman to be married off by a guardian without exception. Was
she free to do that, or must she remarry according to the Shafii rule? Al-
Ramli responded that she could marry according to either school, since
the earlier decision by a Shafi‘i had been enforced by a Hanafi judge. In
this example of forum shopping the woman took advantage of the Shafi‘i
rules to obtain an annulment of her marriage due to her husband’s deser-
tion and nonsupport, and then she made use of the Hanafi rules in order
to marry herself without recourse to a guardian.”

According to Judith Tucker, Syrian women obtained annulments in
similar circumstances from Shafi'i and Hanbali judges, and in Cairo,
James Baldwin found that women went to Maliki and Hanbali judges for
annulments." Nor was forum shopping unique to the Ottoman Empire
and that era. In his answer al-Ramli cited as a precedent a case decided
by the Central Asian jurist al-Marghinani (d. 1197). In India under the
Mughals as well as the British, Muslim women forum shopped between
the minority Shafi‘i and the majority Hanafi schools to obtain annulments
and to self-marry, and forum shopping was also a well-known practice in
the nineteenth- and twentieth-century East Indies, Malaya, Yemen, East
Africa, and West Africa.’®

The Ottomans in seventeenth-century Cairo sought to limit forum
shopping for annulments and other practices not permitted in the Hanafi
rules, and toward the end of the century they even attempted to prohibit
non-Hanafi judges from granting annulments. But Baldwin was doubtful
about the effectiveness of the Ottoman order,'® and indeed, non-Hanafi
judges were still granting annulments to abandoned women a century
and a half later. In 1849, for example, the Grand Mufti Muhammad al-
Abbasi al-Mahdi considered the case of a woman whose husband had left
her four years earlier, and who remarried after receiving an annulment
from the judge in her village. Al-Abbasi responded that, legally, she was
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still married to her first husband, saying that a judge was not permitted
“to divorce a missing man for non-payment of maintenance under any
circumstances, even if the judge sees that as proper according to his school
of law, because of the ruler’s prohibition of that.”” This and similar cases
from the mid-nineteenth century show that by then the higher authori-
ties were enforcing the application of Hanafi law in the Sharia Courts, but
that non-Hanafi judges had been accustomed until recently to apply the
rules of their own schools of law, including the annulment of marriages
for desertion and nonsupport.

In addition to pluralism and forum shopping, the recognition of local
custom also gave the Sharia court system flexibility in adjudicating family
matters and other affairs. Colonial-era and Islamic-modernist discourse
has tended to draw a line between customary practice and the Sharia, pre-
senting them as separate and often contradictory.” More recent scholar-
ship has, on the contrary, emphasized the important role custom played in
the legal system in the past. Ottoman Sharia Court judges were expected
to take account of local custom as well as of the administrative laws
decreed by the sultans (the ganuns) in applying the Sharia.'” Moreover,
the legal system as a whole, understood as the system of social regula-
tion and conflict resolution in its entirety, comprised extrajudicial ven-
ues of a customary nature. Public behavior was supervised, norms were
enforced, agreements were recorded and validated, and disputes mediated
within numerous autonomous social units: urban guilds and residential
quarters; villages and village quarters; and extended families, clans, and
tribes.?’ Judges validated contracts, marriages, and divorces made outside
the courts so long as they conformed to the basic requirements of the law
and were attested to by qualified witnesses.

Muslim jurists recognized custom as a source of law. The Egyptian
Hanafi scholar Ibrahim Ibn Nujaym (d. 1561 or 1563) expressed this as
the principle that “what is generally accepted in custom is like what is
stipulated in the holy law.”* He cited the example of the trousseau (jihaz)
commonly provided by fathers to their daughters upon marriage, which
was not a legal requirement but was (and still is) an accepted custom. Dis-
putes over whether the trousseau was a loan or a gift arose often enough
that the issue merited a discussion in Ibn Nujaym’s book on general legal
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principles. It was recommended to take custom into account, he wrote,
when a father claimed without proof that the trousseau was a loan. If
customarily the trousseau was given to the bride, then the father’s word
was not accepted. But if the custom was either to give or lend it, then his
word was accepted. Citing other scholars, Ibn Nujaym said that all of them
recommended taking account of custom, and that the custom of a locale
should be examined in rendering a legal opinion.*

Marriage before the Mid-Nineteenth Century:
Minors and Adults, Men and Women

When it came to marriage and divorce, each of the schools of law offered
advantages and disadvantages to men and women, as we have already seen
in the example of the woman who divorced according to the Shafi‘i rules
and married according to the Hanafi rules. The basic elements or “pillars”
of marriage were at a minimum a properly worded offer and acceptance, a
contract, and a bridal gift or dower (mahr or sadaq) that was given to the
bride.” The groom assumed full marital authority upon payment of the
dower, including entitlement to his wife’s obedience (ta'a) and sexual rela-
tions with her. A contractually married woman was not required to join
her husband, or to obey him, or to submit to him sexually until the dower
was paid. A young girl in any event was not required to join her husband
until she was physically capable of sexual intercourse, and so payment of
the dower was often delayed until that time.

The Hanafi and Hanbali schools accepted the groom’s payment of
a portion of the dower as sufficient to permit a couple to begin marital
life. The remainder could be delayed until the marriage ended in death or
divorce. This was the common practice in Egypt.** The prompt portion
of the dower (mugaddam or mu‘ajjal) was often one-third. Payment of
the “delayed” portion (muakhkhar or muajjal) was due upon divorce or,
if the husband died, it was treated as a debt and deducted from his estate
before its division. The delayed dower may have deterred some men in the
middle and upper classes from exercising their right of unilateral divorce,
but if they did so the delayed dower and temporary maintenance provided
some security to their ex-wives. Every school of law imposed a dower at
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the going rate (mahr al-mithl), commensurate with the economic standing
of the bride and groom, when the amount was not specified in the mar-
riage contract or when the dower was subject to an invalid stipulation.*

The four schools differed on the role and authority of guardians in
arranging and contracting marriages, and also on the extent to which
brides and grooms had a say in the process of choosing a spouse. The
preferred marriage guardian (wali) for both the bride and the groom was
the father, followed by the paternal grandfather, and after him the male
agnates in the order of priority they would have in inheritance.”® The
extent to which brides and grooms had a say in the choice of their spouse
depended upon their age and sex. Legal majority consisted of attaining
young adulthood (bulugh) as well as discretion (rushd). Girls reached
adulthood between the ages of nine and fifteen and boys between twelve
and fifteen. It was discernible in outward bodily signs of puberty, by ejacu-
lation or menstruation, or by impregnation or insemination. If none of
those signs were present then adulthood was considered to be reached at
the age of fifteen.”” Discretion was manifested through sound conduct
after young adulthood was reached, and was nearly synonymous with it.*®

Minors lacked full legal capacity, and every school of law required the
marriage of a minor, whether a girl or a boy, to be contracted by a guard-
ian. In his role as a marriage guardian, the father or paternal grandfather
of a minor virgin was a jabbar; that is, he could marry the girl or boy off
by compulsion (jabr). The right of a father to marry off his minor child
was so ironclad that cases contesting that right rarely appeared in the
fatwa collections. However, an illustrative case was heard by al-Abbasi in
1849 involving a man who desired to marry off his nine-year-old daughter
without her authorization and against the wishes of her mother, whom he
had divorced earlier. After ascertaining that he had paid child support,
that the groom was suitable, and that the dower was at the going rate, the
mutfti replied, “The aforesaid father may compel his minor daughter to
marry and [that] does not depend on the authorization of anyone [else].”®
The minor children of divorced couples were usually left in the custody of
their mother, and it may have been the opposition of the mother that made
this case unusual enough to be included in al-Abbasi’s collection.
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The decision of a marriage guardian other than the father or paternal
grandfather required their ward’s assent, though both the Hanafis and
Shafi‘is accepted the silence of a minor girl as assent.*® Hanafi jurists per-
mitted a minor to reject a marriage arranged by someone other than her
father or paternal grandfather, but to preserve her option of choice upon
reaching legal majority (khiyar al-bulugh) she had to object at the time she
was informed of her betrothal, otherwise her silence was taken as assent.
Although some did so,” it was probably rare, since it meant defying their
male relations and going before a judge to invalidate the marriage. Women
were married off at a younger age than men, and minor girls more often
than minor boys, to judge from the legal records and census data available.
Most urban women were married at the age of fifteen or older, while in the
four villages in al-Daqahliyya women and men married later, as we have
seen. In the villages the most likely to be married off at a young age were
the children of notables and others whose families had land and status
and a strong interest in preserving both through strategically arranged
unions.’” The early marriages of Aisha al-Taymur and Huda al-Sha'rawi
suggest there was a similar pattern in the urban upper class.

The rules for arranging marriage were different for adults and nonvir-
gins. Three of the schools of law still required the involvement of a mar-
riage guardian for women, but adults and nonvirgins had to give their
expressed assent in order for the marriage to be valid. Silence would not
do.”” The Hanafi school was unique in allowing women of the age of dis-
cretion, including virgins, to dispense with a guardian and to arrange and
contract a marriage on their own. In the premodern era it is likely that
most of the women who took advantage of this rule either lacked close
male kin nearby or were widows and divorcées of independent means.
Because it was the custom for parents to transfer property to their daugh-
ter at the time of marriage, and afterward for her to rely on them and her
brothers for support if marital difficulties arose, it is not likely that many
never-married women from intact families defied their male relations to
choose a husband on their own. According to the marriage handbooks,
even some Hanafi jurists objected to self-arranged marriages by women,
and others said it was a last resort if a guardian was lacking.**
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A Muslim marriage is a contract, and a common practice was to stipulate
the amount of the dower even though that was not required. Hanafi jurists
accepted those stipulations as valid but would not enforce them: if the
groom failed to pay the agreed-upon amount the marriage would still be
valid if he paid the going rate (mahr al-mithl). The Shafi‘is held that stipu-
lating any amount other than the going rate was invalid. But the Hanbalis
accepted a stipulated dower as binding and would annul the marriage if
the groom failed to pay what was agreed.”

The Hanbali school was unique in permitting a woman to annul her
marriage on the ground of nonpayment of the stipulated dower and non-
fulfillment of any other stipulations in the contract. Nelly Hanna sampled
marriage contracts inscribed in the Sharia Courts of seventeenth-century
Cairo and found that a third of them contained stipulations of one sort or
another. The consistent goal of stipulations was to mitigate the asymmetri-
cal maintenance-obedience relationship in its standard form, and thus “to
keep the wife from being under the complete control of her husband, either
by imposing direct limitations on him or by power sharing between the
husband and his father-in-law.** According to al-Dayrabi, the more com-
monplace stipulations that women (or their guardians) inserted in the mar-
riage contract were: that a husband would not marry an additional wife or
acquire a concubine; that if already married he would divorce his first wife,
or if in possession of a slavewoman he would sell her; that he would not
remove his bride from her hometown or village; that he would not move her
far from her parents; that he would allow her to continue nursing a small
child by a previous marriage; and that he would not remove her far from
her children by a previous marriage. The last stipulation referred to the rule
whereby divorcées received the custody of their minor children, but could
lose custody if they married a man unrelated to those children. The contract
could also stipulate that a husband would not remove his bride from her
father’s home, and/or that he would reside with her there instead of remov-
ing her to his own house.”” The latter two stipulations would accomplish the
goal of “power sharing,” or the balancing of marital and paternal authority.
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Other stipulations found by Hanna guaranteed women the right to
work or to carry on a social life. A working-class woman, for example,
stipulated that her husband would not prevent her from pursuing her
trade as a vendor.”® A woman from a prominent family not only stipulated
that her husband would have no other wives or concubines but also that
he would not prevent her from “going to the public bath; visiting her lady
friends whenever she wished; receiving the visits of her children, compan-
ions, relatives, and friends, whenever they wanted and for as long as they
wished.” She would also be permitted to make the pilgrimage to Mecca
and to return.” This evidence shows, again, that the premodern Muslim
writings on a wife’s obligation of obedience were more than theoretical.
They not only expressed but informed social attitudes and practices. A
man could withhold maintenance from his wife if, without his permis-
sion, she went out to work or to visit, or if she received visitors. The legal
records show how women in the premodern era were able to negotiate
exemptions from those sanctions.

Women’s dislike of polygyny made it a popular target for stipula-
tions.* Historically, the jurists read the Qur’an as permitting men to have
up to four wives and unlimited concubines, and so the strategy was to
deter them from exercising that privilege by stipulating that a woman
could annul her marriage if her husband violated his promise of monog-
amy. Only the Hanbalis permitted stipulations of that sort to be inserted
in the marriage contract itself, but within the other schools of law there
were different ways of achieving the same results.

Maliki doctrine held it was illicit to insert stipulations into the mar-
riage contract, but that principle was sidestepped in Moroccan Maliki
judicial practice (amal). Maliki jurists elsewhere in North Africa enabled
women to restrict their husbands’ right to plural marriage in agreements
subsequent to the marriage contract. The latter were enforceable, they
held, because in popular custom they were considered to be part of the
marriage agreement. A man might agree, for example, not to marry an
additional wife or acquire a concubine, stipulating that if he did so his first
wife would have the option of declaring herself divorced. Agreements of
this sort were so common in Tunisia that they were known as “the custom
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of al-Qayrawan.” Those agreements deterred polygyny either by automati-
cally divorcing a wife, giving her the option of declaring herself divorced,
or giving her the ability to divorce her husband from a second wife and
to free a concubine he had acquired.* The third option is a reminder that
men would practice polygyny and concubinage clandestinely.

Hanafi and Shafi‘i jurists accepted two legal devices discussed previ-
ously, namely the delegated divorce and the conditional divorce. In the
former a man would give the right of unilateral divorce (talag) to his wife
in a separate agreement before the marriage contract, at the time of it, or
afterward. According to the jurists a delegated divorce might be granted
for only a moment, say if a man uttered the proper words in the heat of
an argument with his wife. One man told his wife, “I give you the ability
(mallaktuki) to divorce yourself by yourself,” and she replied, “what should
I say?” He said, “Say T divorce myself from you,” and so she used those
words in the presence of witnesses, and al-Abbasi accepted it as a single,
revocable divorce.*” However, for a delegated divorce to serve as a deterrent
to polygyny or some other objectionable act by the husband, it was granted
as an option that the wife could exercise when she wished, as in the case
of Sharifa Umm Isa of Damietta, who divorced herself irrevocably from
her husband in 1911.* In either a momentary or open-ended delegation
of divorce, the husband gave his wife (tamlik) the ability to divorce herself.
Normally a married woman was said to be in the custody of her husband
(fi ismatihi), but a woman who was the recipient of a delegated divorce was
described as being in custody of herself or in charge of her own custody
(ismatuha fi yadiha) or else as being in charge of herself/her own affair
(amruha bi-yadiha).** This device was well known in nineteenth-century
Egypt: Ahmad Shafiq offered to delegate the right of divorce to Isabelle
Contal as a guarantee of his monogamy in an unsuccessful attempt to
persuade her mother to sanction their marriage; Muhammad Lutfi Jum‘a
offered a delegated divorce to his wife at the time of their marriage; and
Qasim Amin raised the possibility of incorporating either the delegated
divorce or the conditional divorce into marriage arrangements to guar-
antee that women could escape marriages in which their husbands failed
to support them, deserted them, or abused them.* Delegated divorce was
also commonplace in South Asia.*
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If delegated divorce gave a woman the option of repudiating her hus-
band, a conditional divorce was automatic upon the fulfillment of the
specified condition. Judith Tucker distinguished three ways in which men
used and abused conditional divorce.”” Men often swore oaths of divorce
to emphasize their seriousness in an argument, or in social or business
affairs. For example, one man swore a triple divorce of his wife during an
argument with their son, and al-Abbasi ruled it valid.** Men also used the
threat of divorce to control their wife, swearing that if she did something
they forbade, like leaving the house or going to the home of a relative, they
were divorced. Of course, for some women this was an opportunity to free
themselves of an unwanted husband.® In addition to those abuses a man
could swear a conditional divorce in support of a promise of good behav-
ior: his wife would be repudiated (with all the financial consequences) if he
failed to fulfill his promise to remain monogamous, to maintain her, not
to remove her from her family home, not to leave for an extended period,
and so on.*® A man could also declare a conditional delegated divorce, as
when one man agreed that if he took his young wife from her father’s house
against her will “she would be in charge of her own affair” (yakuna amruha
bi-yadiha). When he removed her she divorced him.*!

Rifa‘a al-Tahtawi’s famous commitment to monogamy was in the form
of a conditional divorce (see Fig. 5). In 1839 he signed a document declar-
ing to his cousin and wife, Karima bt. Muhammad al-Farghali, “that he shall
abide with her by herself in marriage without any other wife or slave woman
for its duration, and he made her custody [isma] conditional upon the tak-
ing of any other women or the enjoyment of another [sic] slave woman.
And so if he marries a wife at any time the daughter of his maternal uncle
by a document and the [marriage] contract is freed thrice, and likewise if he
enjoys a slave woman as [his] property”** Decades later Ali Sha‘’rawi swore
a conditional divorce at the time of his wedding to Huda Sha‘rawi to guar-
antee that he would break off relations with his mustawlada, a promise he
failed to keep. Qasim Amin also raised the possibility of using the condi-
tional divorce to enable women to escape a marriage in which they were not
supported or abused. In the end, concern over the whimsical abuse of con-
ditional divorce outweighed its utility, and so it was invalidated in 1929.%
However, it was incorporated in the Ottoman Law of Family Rights (OLFR,
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Figure 5. Al-Tahtawi’s promise of monogamy: an example of a conditional
divorce. Source: al-Tahtawi family archives. Courtesy of Ali Rifaah.

1917),* which did not apply in Egypt, as a way of controlling the behavior
of the husband. It was widely used in Southeast Asia for that purpose, but it
was rare in South Asia, where the delegated divorce was preferred.”

After the Mid-Nineteenth Century:
Hanafization and Documentation

Nineteenth-century procedural laws ended the era of Islamic legal plural-
ism in Egypt and required the use of documents as evidence in the courts.
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By the middle of the century the Grand Mufti was enforcing Hanafization
by invalidating Sharia Court decisions based on non-Hanafi rules, as we
have seen.

Adherence to Hanafi law was inscribed in the subsequent procedural
laws. The law of 1856 stated that Sharia Court decisions should be made
according to the “sound opinions” (al-aqwal al-sahiha) of the Hanafi
school.’® That particular wording meant that only the mainstream opin-
ion or predominant view within the school should be applied, not any dis-
senting or minority views. At the same time and later, efforts were stepped
up to promote the Hanafi school with newly endowed professorships at al-
Azhar.”” Khedive Ismail promoted the Hanafi school aggressively, restrict-
ing the appointment of religious officials to Hanafis and appointing the
first Hanafi Shaykh al-Azhar. The Shaykh al-Azhar, the head of al-Azhar
seminary, was the most prestigious religious official in the country, and
the position had been occupied by Maliki and Shafi‘i scholars in previous
generations. Although most Egyptians adhered to the Shafi‘i or Maliki
school, the khedive’s pro-Hanafi policy induced many religious students
to switch to the Hanafi school.*®

The procedural law of 1880 reiterated the instruction to judges to apply
the predominant opinion (arjah al-aqwal) of the Hanafi school in their
decisions.” By 1897 Hanafism was so well established that the law of that
year referred to rendering judgments “in accord with the established doc-
trine of the school (al-madhhab),” it being obvious that “the school” was
the Hanafi school of law.®® Although these laws did not explicitly require
it, evidently Ismail and his successors reserved Sharia Court judgeships to
Hanafis. In his report on the reform of the Sharia Courts in 1900, Muham-
mad Abduh claimed that this policy resulted in the appointment of some
poorly qualified judges and urged that adherents of the other schools be
considered for judgeships since they understood Hanafi law and were
capable of applying it.*!

The Hanafization of the Sharia court system had important con-
sequences because it coincided with an enhancement of the role of the
courts in family affairs. Until the mid-nineteenth century the preferred
way of establishing the validity of a document or the truth of testimony
was through the use of witnesses. But as the managerial role of the state
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expanded, more reliance was placed upon documentation. Regulations
issued in the 1840s required transactions in land to be recorded on offi-
cially stamped paper and notarized in a Sharia Court, and the authori-
ties also accepted inscription in the cadaster or the tax rolls as proof of
landholding rights.®> The procedural law of 1856 expanded the role of
documentation in all legal affairs. It established guidelines for inscribing
decisions in the court registers and for provision of an official copy of each
decision to the party in whose favor the judge had ruled. If the losing party
sought to raise the case again it would not be heard so long as the court
record and the winning party’s document matched.® Similarly, the courts
were instructed to record sales, gifts, and other property transactions and
to issue official documents to the parties involved. So long as the privately
held documents and the court records matched, no suits denying the
terms of those transactions would be heard. Further, the law declared that
the following would be admissible as evidence in the courts without the
need of verification by witnesses: a document in someone’s hand, stamped
with their signet; and account books kept by merchants, tax collectors,
and brokers.**

The law of 1856 also provided for the Sharia Courts, which were located
in the major towns, to deputize “learned men” in each village or two for
the purpose of overseeing and recording marriage contracts, divorces,
and related legal affairs. Previously an individual had been authorized in
some of the larger villages to notarize contracts and transactions and was
known as either a judge (qadi), a jurist (faqih), or a court deputy (na’ib
al-shar).%> The 1856 law established guidelines for these village officials in
recording and reporting marriages and divorces, and it set a schedule of
fees for each notary action.®

This law and the subsequent procedural laws enhanced the role of
the Sharia Courts by making them the venue for producing, notariz-
ing, and verifying legal documents. This expanded role is evident in the
Sharia Court registers of al-Mansura, which are preserved in the National
Archives. Before 1856, all kinds of cases—contracts, torts, and litiga-
tion—were inscribed in a single register series in each court. The law of
that year instructed the courts to keep separate register series for different
types of legal actions: inheritance and related cases; property transactions;



Marriage inLaw . 139

lawsuits; marriages, divorces, and marital reconciliations; and legal depo-
sitions. The keeping of discrete register series was a rationalizing measure,
made all the more necessary by the increased volume of court business.
The new rules did not explicitly require documentation, but by guarantee-
ing that proper documents would be accepted in the courts it encouraged
contractual parties to ensure the protection of their interests by having
documents notarized in the courts. The fees charged do not seem to have
been a serious deterrent.

The procedural law of 1880 restated the rule that court decisions would
be written up in a notarized document at the request of a litigant, and that
no such documents would fail to be accepted as valid in a court.”” Chapter
8 of this law detailed the selection and duties of an official now called the
marriage registrar or ma’dhun, the successor to the “learned man” speci-
fied in the 1856 law. Registrars knowledgeable in the rules of marriage
were to be appointed in every district of Cairo and Alexandria and in the
other towns and villages. Their duties included ascertaining the eligibil-
ity of women to marry—that they were unmarried and free of a waiting
period—in addition to recording marriages. They were instructed to write
down in triplicate the names and patronymics of the spouses, their guard-
ians, and the witnesses; the amount of the dower paid; and the delayed
portion due. The copies were to be stamped with a signet or signed by the
registrar and the bride and groom. The bride and groom each received a
copy, and the ma’dhun inscribed the third copy in his register. If a couple
married in front of him later divorced, the law instructed him to make
a notation in the marriage register. He also was to keep a separate reg-
ister for divorces. At the end of each month he was to provide the court
with accounts of the marriages and divorces he had recorded and the fees
he collected.®® Marriage and divorce registers compiled by the ma’dhuns
of Damietta, Rosetta, and Alexandria from the 1880s through the early
1900s are preserved in the National Archives. Though couples were still
not required to have their nuptials recorded by a registrar, a notarized
document attesting to their marriage or divorce guaranteed that their
rights would be acknowledged in the courts. To judge from the sheer num-
ber of registers preserved in the archives, that practice motivated many to
use the services of a ma’dhun. Thus the 1880s witnessed the beginning of
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systematic civil registration of marriages and divorces, which resulted in
the data used by Qasim Amin nearly two decades later.

The law of 1897 stated that no claim of marriage or divorce would
be heard by a court after the death of one of the spouses unless it was
supported by documents that were free of suspicion.” The previous laws
had offered positive inducements for the documentation of family affairs,
but now the 1897 law offered a punitive inducement, saying in effect that
the courts would not hear postmortem claims regarding marriages or
divorces that were not supported by properly notarized documents. This
all but required civil registration of marriages and divorces—that is, nota-
rization in the courts or by the ma’dhuns—in order to protect one’s rights
in the event of future disputes over financial maintenance, child support,
the prompt or delayed dower, and inheritance, to mention the most com-
mon sources of litigation. The new emphasis on documentation in legal
affairs gave rise to a neologism, namely the “customary contract” (aqd
urfi), which referred to contracts, including marriages, that were done in
the old way in front of witnesses and apart from the court or the ma’dhun.
Customary contracts could be formalized in a Sharia Court, which would
draw up the proper documents.”

In the early twentieth century there were reports of the persistence
of informal marriages—that is, unregistered marriages or marriages that
went unregistered for a period of years, especially for the purpose of eva-
sion of the minimum marriage age enacted in 1923.7" Typically that was
attributed to the peasants, though informality was undoubtedly charac-
teristic of the poorer and more marginal elements in urban as well as rural
society. Marriage, even for families of modest standing and wealth, was an
important event in which careful consideration was given to the prospec-
tive spouse and his or her family, and it involved a significant transfer of
wealth between generations. Civil registration protected the interests of
the families involved, and so there would have been an inverse relation-
ship between informality and wealth.

Hanafization and the new emphasis on documentation had a number
of effects on family life and family ideology in the second half of the nine-
teenth century. Hanafization confronted married women with difficulties
that their mothers and grandmothers had not faced. No longer could they
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avail themselves of the Hanbali rule that allowed them to insert stipulations
directly into a marriage contract. The Hanafi rules still permitted condi-
tional and delegated divorces, but it is not clear how often those devices
were used. Beyond the anecdotal evidence already mentioned, al-Abbasi’s
fatwas contain only a handful of references to delegated divorces and con-
ditional divorces designed to control the behavior of men. Hanafization
clearly disadvantaged married women whose husbands failed to maintain
them, were absent, or went missing, though to some extent that handicap
was balanced by the ability of women to use the Sharia Courts to guarantee
the maintenance to which they were entitled. The Hanafi rules also permit-
ted adult women to make their own decisions in marriage. Nevertheless,
the difficulties encountered by married women became a matter of public
concern during the last quarter of the century. The failure of men to ful-
fill their responsibilities in the maintenance-obedience relationship was a
theme taken up in the press, by intellectuals, and by members of the Gen-
eral Assembly, which advised the Council of Ministers.

The Problem of Nonmaintenance

The schools of law were in accord on the responsibility of husbands for the
maintenance of their wives and children. In the maintenance-obedience
relationship it was the fulfillment of his obligation to provide his wife with
a dower, and financial maintenance, clothing, and housing (collectively
referred to as “maintenance,” or nafaqa), that entitled a man to her sub-
mission and obedience. Maintenance was commensurate with the eco-
nomic status of the couple, and the wife was entitled to it regardless of
her personal wealth.”” But the schools of law differed on the consequences
of a man’s failure to provide maintenance. In the Shafi‘i, Maliki, and
Hanbali schools, unpaid maintenance was a collectable debt that accu-
mulated from the time a man ceased to provide it. A judge could deter-
mine a “going rate” according to the economic standing of the couple. In
the Hanafi school unpaid maintenance did not become a collectible debt
unless and until the rate was set formally, either by mutual agreement or
a judicial order.”” Women deprived of maintenance who delayed going to

court lost any claim to what was unpaid in the interval.”
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Men who traveled were still obligated to support their wives and chil-
dren, and the most common ways of doing so were to leave money and/or
provisions with their wife or to appoint a legal agent to see that their wife
received what she was due. However, some men left without making any
such arrangements, and others stayed away longer than anticipated. In the
1840s one man planned on being away for a year and left his wife adequate
provisions for that time, but he was actually absent for three years. His
wife was unable to claim the unpaid maintenance because the amount
due had not been formally set.”” Since upper-class women usually had suf-
ficient means of their own and working women were often able to support
themselves, nonmaintenance seems to have posed the greatest difficulty
for women of the middle stratum. The obligation of obedience required
them to remain in the home even if their husbands were away. Women
who went out to work without their husband’s permission became disobe-
dient (nashiza) and undeserving of maintenance,” and they would sufter
a loss of reputation if they came into regular contact with unrelated men.
Deserted women who moved in with their parents or other relatives also
became disobedient and forfeited their entitlement to maintenance.”” The
legal system did not accept the logic of Aisha al-Taymur’s argument that
the marital authority of men should be contingent on them meeting all
of their obligations, but it did make women’s entitlement to maintenance
contingent on their obedience.

Some women found ways of supporting themselves and their children
while remaining at home and preserving their status as obedient wives.
One woman supported herself and her children for over a month out of
her own resources while her husband was away, but in the absence of a
prior judgment or agreement setting the amount of their maintenance she
was not entitled to compensation. Another woman left unsupported for
a year and a half resorted to borrowing to support herself. She too was
unable to collect any arrears of maintenance after her husband returned
due to the absence of a prior judgment or agreement. Nor was her husband
legally responsible for the debts she incurred. One woman whose husband
left her without support for two years was permitted by a judge to collect
some debts he was owed, and another was able to sell some goods her
husband had left with her. However, when Muhammad Afandi went to
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Istanbul and left his wife and children destitute, she was not permitted to
liquidate his real property.”

Women whose husbands left them without support could still petition
a court to set the daily amount they were due, so that it would begin to
accumulate as a debt.”” Many women did so, but these rulings only enabled
them to sue their husbands if and when they returned. Ignorance of the
law, fear of scandal, and despair over the return of an absent husband
may have discouraged some women from going to the court promptly,
but by delaying a month or longer they lost the right to claim the arrears
for those days.®* The length of time some women waited before going to
court suggests that it was a last resort, after they had exhausted their own
resources or the support of their natal families. Three and a half years after
a man fled and went missing, leaving his wife and sister without support,
the women secured a decision setting the maintenance they were due, but
they had no claim to the unpaid amount up to that time. Another woman
waited seven years before obtaining a ruling setting her maintenance.®

Although Hanafization made it more difficult for women to collect
unpaid maintenance, many adapted to the situation by using the courts
to establish the amounts they were due as a hedge against their husband’s
future desertion or failure to support them. Al-Abbasi’s fatwas are not sta-
tistically representative of all the cases he heard, but in the chapter on
maintenance, suits by women seeking to fix the maintenance they and
their children were due while their husband was present and their mar-
riage intact were more numerous than post-desertion suits. The fatwas
offer few details, but some of them state that the woman went to court to
establish her maintenance after a quarrel with her husband.®? The laws of
1880 and 1897 encouraged that strategy by requiring documentary evi-
dence for claims regarding marriage and divorce. Marriages and dowers
were inscribed in the ma’dhun’s register by then, but not maintenance.

In the register of legal proceedings (murafa‘at) of the Sharia Court
of al-Daqahliyya for 1899, these preemptive lawsuits were by far the
most common, accounting for a little under a third of all the entries.®
These proceedings offer greater detail than the fatwas and give us a better
sense of women’s strategies. In January Sadiqa, the daughter of Muham-
mad al-Bahri, sued Ali Muhammad Siraj al-Katib (“the Scribe”), of
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al-Mansura, testifying that they were married and had a one-year-old son.
She demanded that he provide her with a legal domicile and maintenance
for herself and her son. Ali acknowledged her testimony to be true and
agreed to provide the domicile and maintenance.** In June Muhammad
Muhammad Kashif, the shaykh of his own agricultural settlement (izba),
part of the village of Shubra Hur, and his wife Hanifa, the daughter of
Ibrahim, sought to establish a formal record of the maintenance he owed
her and their three daughters. Monthly, that came to 6 kaylas of grain,
half in wheat and half in maize, plus 50 piasters, one-third of all of that
for her and the remaining two-thirds for their children. For clothing he
owed them eight piasters per year, and he also owed Hanifa a legal domi-
cile. Finally, she stated that the delayed portion of her dower came to 600
piasters. Muhammad affirmed all of that, and Hanifa requested the court
to record it. However, the judge refused the request as legally unsound,
since there was no dispute and nothing irregular about the details in the
testimony.*® The response of the judge indicates that it was necessary for a
woman to sue her husband in order to secure a ruling setting the mainte-
nance that she and her children were due. Hanifa’s mistake was her failure
to use that strategy.

A month after that Sayyida, the daughter of Ahmad al-Sandubi, was
represented by her brother Muhammad Afandi in suing her husband Ibra-
him Layla al-Attar (“the Pharmacist”). She demanded that her husband
provide her and her children a legal domicile, maintenance, and clothing,
and that these be legally recorded. The children, she testified, were five-
year-old Bakhiyya, Muhammad, about three years old, and Hafida, an
infant. Ibrahim acknowledged his wife and children and said he was able
to provide the domicile. But he claimed to be poor and unable to pay more
than one and a half piasters per day in maintenance. The judged delayed
his decision while deputizing two notables of the town to look into his
affairs and determine whether he was wealthy, of middling status, or poor.
They concluded that he belonged to the middle stratum and should pay
a daily maintenance of four piasters, half of that for the children, and for
clothing 75 piasters every six months, one-third of that for the children.
The judge ordered him to do so.* This is a good example of how the court
determined the “going rate” for maintenance.
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The women who brought these suits acquired a legal guarantee that
even a single day of unpaid maintenance would be counted as a debt
against their husband, and the experience of going through the legal pro-
cess, which was public, may have deterred some husbands from shirking
their responsibilities. Moreover, women who brought these suits often had
children, and they were able to secure their husband’s acknowledgment of
them and their inclusion in the maintenance order.

Most of the couples in these cases represented the middle stratum of
urban society. Their daily maintenance was in the range of one to two
piasters, comparable to the amount assigned Sayyida, and most of the
men were artisans and tradesmen, along with a handful of waged workers
and professionals. The preponderance of families of the middle stratum in
these cases seems to suggest, again, that nonmaintenance was not as great
a problem for upper-class women. Women in the middle stratum were
concerned with preserving their status as obedient wives and their respect-
ability through displays of modest behavior. They may have engaged in
needlework, but they would not have worked outside the home, and it is
noteworthy that Sayyida, the wife of a pharmacist, engaged her brother
to represent her in court rather than venturing there herself. Working-
class and poorer women necessarily went out to work to contribute to the
income of their households, though women such as these who appeared
in public and interacted with unrelated men were disparaged by Aisha al-
Taymur and Malak Hifni Nasif as immoral.

Absent and Missing Husbands

Within the logic of the maintenance-obedience relationship the absent
(gha’ib) or missing (mafqud) husband posed a problem similar to non-
maintenance and desertion, for these too were situations in which mar-
ried women and other dependents were deprived of support that they were
due. Absent and missing husbands were a standard topic in precolonial
jurisprudence, and al-Abbasi’s fatwas testify that it was a continuing issue
in the nineteenth century. In the juridical texts the given examples were
traveling merchants and tradesmen, migrant workers, and pilgrims who
left their homes and wives without being heard from for lengthy periods
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or who disappeared without a trace. In nineteenth-century Egypt, in addi-
tion, soldiers and civil servants were posted away from home, and military
action abroad increased the number of men who went missing.

During the regime of legal pluralism, women with absent or missing
husbands could seek an annulment before a Shafi‘i or Maliki judge, and a
Maliki judge would declare a man deceased if he had gone missing without
a trace for four years. But the rules of the Hanafi school of law offered no
such relief. They did not allow annulments for nonmaintenance or deser-
tion, and they would not permit a missing man to be declared deceased
until he would be in his nineties. By the middle of the nineteenth century,
to judge from al-Abbasi’s fatwas, the Egyptian authorities had succeeded
nearly completely in suppressing the practice of granting annulments to
the wives of absent or missing men. Only a few of the mufti’s decisions
referred to such annulments, each of which he invalidated.*” Ironically,
Hanafism was adhered to more strictly in Egypt than in the rest of the
Ottoman Empire, where the imperial government permitted decisions to
be made in accord with the school of the parties in cases of desertion and
nonsupport, and the OLFR of 1917 drew on non-Hanafi sources to enable
judges to annul the marriage of a woman whose husband was absent and
from whom no maintenance could be collected, and likewise a woman
whose husband had gone missing for four years.*®

No such compromises were made in the Muslim family law of Egypt.
However, in Hanafi judicial practice (amal) it was possible for the wife of
an absent or missing man to report “hearing by word of mouth” either
that he had divorced her or that he was deceased, and on the basis of such
a report a judge could permit her to remarry after completing her wait-
ing period. This was an unusual departure from premodern Sharia Court
procedure, in which the testimony of two witnesses was required to estab-
lish a fact. Nevertheless, it was accepted by judges in seventeenth-century
Kayseri, eighteenth-century Ankara, and eighteenth-century Syria-Pales-
tine.®” News of a divorce or the death of a husband was acceptable in court
if it came from trustworthy people and the woman “believe[ed] it in her
heart.” This was also the judicial practice in nineteenth-century Egypt,
though the evidence we have of it comes from situations that went wrong.
Al-Abbasi’s collection contains a number of cases concerning women who
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were allowed to remarry after hearing that their absent husbands had
divorced them or that they had died, and who later were taken to court
when their original husbands returned.” Of course, no fatwa would result
when the divorce or death of the absent husband actually occurred and the
legal procedure worked properly. But the cases at hand raise the possibil-
ity that some women were so desperate that they made fraudulent claims.
In four of six fatwas issued during 1849-53 the husbands were absent for
periods of two to seven years.

The engagement of Egyptian troops in foreign wars left an untold
number of women with missing husbands, and some light on that is cast by
two remarkably similar cases heard in the Sharia Court of al-Mansura in
1857. The gist of the story was the same in both. A village woman was mar-
ried to a reservist who was called to duty at the beginning of the Crimean
War (1853-56). The Egyptian force sailed from Alexandria in July 1853.
Roughly two years later in one case, and a year and a half later in the other,
the women claimed to have heard that their husbands had perished, and
remarried. When their original husbands returned and discovered what
had happened, they brought the matters to court. In both cases the origi-
nal marriages were ruled to be still valid and the second marriages invalid,
but the women were not subject to any penalty since the judges found that
they had acted sincerely on the basis of erroneous information.” However,
in one of the cases the woman gave a rather detailed description of how
word of her husband’s supposed death reached her, saying that a man in a
nearby village received a letter from two soldiers who came from her and
her husband’s village. Her husband asked the court to summon the two
men, who denied all knowledge of the letter. The case was referred to the
mufti of al-Mansura, Shaykh Muhammad al-Tahiri, who was unwilling to
pursue the possibility that the story of the letter was fabricated and who
accepted the woman’s testimony that she acted “based upon news that
registered in the heart [as] truth.” We cannot tell how often the wives
of absent and missing men made use of this Hanafi legal practice to free
themselves from marriages to absent or missing men, nor how often they
invented a story for that purpose. But it is clear that married women with
long-absent or missing husbands were in difficult straits. It was better to
be a widow with the possibility of remarriage.
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The Role of the Marriage Guardian
and Self-Marriage by Women

The application of Hanafi law in the Sharia court system meant that the
near-absolute authority of fathers and paternal grandfathers to arrange the
marriage of minor children was upheld,” but that was relatively uncontro-
versial since the other schools of law had similar rules. A minor could
reject a marriage arranged by someone other than her father or paternal
grandfather, but she had to object at the time she was informed of her
betrothal. Huda al-Sha‘rawi’s experience is illustrative of the kind of pres-
sure to which minor girls in the upper class were subjected to persuade
them accede to a match made by a non-jabbar guardian. The jurists of all
four schools agreed that men became capable of contracting their own
marriages at the age of discretion, though in the strongly patriarchal fam-
ily culture of the nineteenth and early twentieth centuries they did not
always do so. A case in point was the marriage of Muhammad Ali Allouba
in 1904. His father of took charge of finding him a bride and then co-wrote
the marriage contract with her father.

The Hanafi school treated an adult woman almost like a man in per-
mitting her to negotiate and contract her marriage on her own without
recourse to a guardian or even securing his permission. This legal rule
conflicted with the patriarchal culture of the era in which fathers assumed
the prerogative to arrange the marriage of adult sons, not to mention
daughters, and so the self-marriage of daughters was a very contentious
issue. Many of the fatwas in al-Abbasi’s chapter on marriage were occa-
sioned by fathers attempting to compel their adult daughter to accept a
marriage that they had arranged, which was something the father could
not do legally.”” Fatwas upholding the right of an adult woman to marry
herself off against the wishes of her father or another agnate are roughly
as numerous.” Here the number of fatwas is a sign of the contentiousness
of the issue and not the frequency with which it arose. The reasons why
a woman would arrange and contract her own marriage are speculative.
There was nothing to deter poor women and/or women lacking kin from
arranging their own marriages, which may explain the marriage of free
women to slaves in the four villages. Widows and divorcées with some
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means might also act independently when remarrying, and in defiance of
the wishes of agnates seeking to control their choice and the disposition of
their wealth. Women of the middle and upper strata marrying for the first
time were the least likely to exercise that prerogative since they had the
most to lose by doing so. They had little opportunity to meet a potential
husband, and it was the norm for a young woman to be married off by her
father. In the mid-twentieth century, according to Allouba, popular opin-
ion still held that a daughter should accept a marriage decision made for
her by her parents, who were considered to be the most capable of assess-
ing the prospective groom and his family. A lack of independent means
and fear of estrangement from her family would have deterred most young
women from independently choosing a groom.

Although the legal system upheld the right of adult women to marry
themselves off, self-arranged matches were subject to the same conditions
that applied to marriages arranged by guardians, namely that the dower
be at the going rate for someone of their standing and that the groom be
suitable in status. The man otherwise qualified to act as her guardian could
object to the self-marriage of a woman on those bases. Since the amount of
a dower could be adjusted easily but not the status of the groom, the mufti
more often heard cases involving misalliances, or marriages contracted by
women with unsuitable men.*”

The rule of status suitability restricted the choice of a husband to some-
one of equal or higher standing than the bride. A freed slave could marry
her former master, but a woman from the respectable middle class could be
prevented from marrying a man who practiced a vile or unclean trade, and
a woman of noble lineage—one of the Prophet’s descendants, say—might
be prevented from marrying a commoner.”® This issue did not concern the
authorities, who never dreamt of creating a system to investigate the status
suitability of grooms. When the marriage registrar system was created in
1880 the ma’dhuns were instructed to ascertain only that the bride was
unmarried and free of a waiting period. It was up to the father of a self-
marrying woman or another agnate, as her guardian, to raise an objection
to her choice of a groom. If they failed to do so or gave their permission
for the marriage, then the marriage was considered valid. But if they could
prove the unsuitability of the groom, the marriage would be invalidated.
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These legal issues were involved in the celebrated case of the marriage
of Safiya al-Sadat and Ali Yusufin 1904. Safiya was the daughter of Shaykh
Abd al-Khaliq al-Sadat, head of the Wafa’i Sufi order, and Ali was the editor
of the popular newspaper al-Muayyad. Shaykh al-Sadat traced his lineage
to the Prophet, while Ali Yusuf had humble origins. The former objected
to the marriage on the ground of the groom’s unsuitability and won his
case in court, although later he reconciled with Ali Yusufand allowed him
and Safiya to remarry. His actions suggest that he was motivated more by
a desire to assert his paternal authority than by concern over the groom’s
suitability. In any event this dramatic incident has been misunderstood
variously as evidence of the advent of romantic marriage; of a new trend of
women challenging patriarchal authority by asserting the right to choose
their husbands; and of Safiya’s modern subjectivity.” The first two inter-
pretations presume that Safiya’s self-marriage was unprecedented, but it
and her father’s lawsuit closely resembled those of the preceding century.
Samira Haj argued that Safiya’s assertion that she was “adult, sane, and in
full possession of myself (baligha rashida malika li-amr nafsi)” expressed
a modern “rhetoric of rights and individualized subjectivity.” However, in
Maliki jurisprudence an adult woman who had reached the age of discre-
tion (baligha, rashida), and as a result had full legal capacity, was described
as in charge of herself or of her affair (malika li-amr nafsiha, as I prefer to
translate it).!®° In the Hanafi school similar terms were used to describe a
woman to whom the right of divorce was delegated, as we have seen. Thus
Safiya used familiar legal language to assert her rights in the Sharia, not to
express a new sensibility. Nevertheless, as Haj and others have noted, this
incident fueled a public debate in the popular press over choice in mar-
riage that expressed tensions generated by social change.

The “Family Crisis” and the Irresponsibility of Men

Once the conjugal family was identified as the elemental unit in society
and the fate of the nation was tied to it, discussion of the family was no
longer just about the family. The crisis of the family was a trope in late-
eighteenth-century French painting and novels, and Lynn Hunt saw a
connection between the attack on prerevolutionary royal absolutism and
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opposition to tyrannical paternal authority. Family crisis was a theme in
late Ottoman literature, and Duben and Behar drew the similar conclu-
sion that criticism of the family was a safe way to express discontent with
political and social conditions in the Hamidian era. Deniz Kandiyoti went
a step farther in proposing that Ottoman and early Republican critiques of
the Turkish family were a way of “articulat[ing] a new morality and a new
discourse on the regulation of sexuality,” and Afsaneh Najmabadi, in a tip
of the hat to Hunt, detected a “family romance of nationhood” in turn-of-
the-century Iranian family discourse.'”!

In Egypt in the late nineteenth and early twentieth centuries, Marilyn
Booth saw multiple connections between family discourse and nation-
alist discourse, Lisa Pollard argued that the family was a “framework”
for discussing national issues, and Mervat Hatem understood Aisha
al-Taymur’s Nata’ij al-Ahwal as linking marital relations and political
relations.'” But Egyptians did not criticize the family as a proxy for the
political regime because, unlike in Iran or in the Ottoman center, the
regime they opposed was colonial. Here the modernist family discourse
aimed at social improvement, and the theme of family crisis was tied to
the failure of men to fulfill their responsibilities in the maintenance-obe-
dience relationship. Al-Taymur’s Mir'at al-Taammul posited a crisis of the
family caused by irresponsible men unwilling to support their wives, and
the capricious abandonment of wives and children by polygynous men
was denounced by Zaynab Fawwaz and Malak Hifni Nasif. Muhammad
Abduh often wrote of the irresponsibility of men who married polygy-
nously and divorced on a whim. The wreckage they made of family life
was detrimental to the nation."”® Proponents of the reform of Muslim fam-
ily law also posited a family crisis or at least the threat of one that could
only be averted by certain legal changes.

This crisis was often constructed by male writers as fundamentally a
moral one. A key component of the maintenance-obedience relationship
was the notion that women could not support themselves; that was the
responsibility of men. Men who shirked that responsibility left their wives,
children, and other dependents to fend for themselves. Families were bro-
ken up and women and children reduced to poverty. Moreover, women
who were left unsupported and unsupervised threatened the moral order.
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As Abduh put it, the failure of men to support their wives and children

» <«

resulted in “corruption,” “the destruction of morals,” and “evil doings”
that affected the entire nation.'*

The failure of men to maintain their wives was not a new phenom-
enon. In Muhammad Ali’s time peasant women reportedly complained
routinely to Ottoman-Egyptian officials of nonmaintenance by their hus-
bands and ex-husbands, and the officials responded with threats to induce
payment.'”” Fear of unsupported and unsupervised women underlay some
criticisms of military conscription, as evidenced in the assertion of James
Augustus St. John that the taking of the conscripts “condemned” their
wives and children “to poverty and want, or [drove them] to support a
wretched existence with the wages of humiliation and vice.” The wives and
daughters of the soldiers would be “irremediably lost: many families are
thus entirely broken up.”' Elsewhere he elaborated:

[T]heir wives, if abandoned for a short time to their own guidance,
easily slide into prostitution; and it is the opinion of many persons in
the country, that when Ibrahim Pasha’s soldiers shall return from Syria
they will all find their moieties among the almé [dancing girls, associ-
ated with prostitution]. Though assertions so sweeping are necessar-
ily exaggerated, it is nevertheless certain that the Egyptian women are
naturally lascivious. All their looks and movements indicate this. Even
their walk is lewd and immodest, and they turn upon the stranger so
sensual an eye that it would be difficult not to discover the character of
their thoughts.'””

“[TThe opinion of many persons in the country” was that of the Ottoman-
Egyptians, urban upper-class Egyptians, and possibly foreigners, who were
St. John’s informants. St. John was a popular writer with no knowledge
of Turkish or Arabic.'® There is no evidence in his text that he spoke to
any conscripts or village women, though his eyesight was keen enough to
detect their lasciviousness.'”” Conscription undoubtedly left some women
in poverty, but St. John’s informants imagined its effect on peasant fami-
lies within the blinkered frame of the maintenance-obedience relation-
ship, in which women were defined solely as dependents. They failed to
acknowledge that village women worked; that absent husbands, including
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conscripts, were obligated legally to support their dependents; and that at
the time women were able to annul their marriage and remarry if their
husband failed to support them or went missing.

The concern of St. John and his informants over the destitution of
women owed much to the specter of immorality they believed it raised,
and the twin bases of that anxiety were women’s supposedly powerful
sexuality and their presumed inability to support themselves with licit
employment. The same perception of moral peril was a trope in most pro-
posals to reform Muslim family law in the later nineteenth century. For
example, the difficulties caused by missing husbands were addressed in
an unsigned essay in the newspaper al-Adab in 1889."° The essay referred
specifically to the problem of the wives of soldiers who had gone missing
in the Crimean War and the subsequent wars in Ethiopia and Sudan. It
identified the crux of the problem as the rules of the Hanafi school, “the
one in force in our country today by a decision of the government,” and it
pleaded with the ruler to allow Shafi‘i and Maliki judges to apply the doc-
trines of their schools in cases of missing husbands. Otherwise, the wives
of missing husbands would be reduced to poverty with possibly dire moral
consequences. Women, who were deficient in intellect and faith, might be
driven by necessity to dispose of “the cloak of honor and chastity.”"

Far more concern and commentary was generated by the failure of
men to live up to their responsibilities in the maintenance-obedience
relationship by supporting their dependents. Once a judge had fixed the
amounts of maintenance due and ordered payment, unpaid maintenance
accumulated like any other debt, and a man could be imprisoned for non-
payment unless he could prove he was impoverished and unable to pay.
That juridical rule was incorporated into the 1856 procedural law.'’> As
an alternative to imprisonment a woman whose husband or ex-husband
failed to provide her maintenance could ask that his wages or property be
garnished, but the failure of the civil authorities to execute Sharia Court
orders was a perennial issue. In 1884 the Ministry of Justice noted the
failure of provincial officials and police to act on Sharia Court decisions,'
and in his report on the reform of the Sharia Courts sixteen years later
Abduh identified the haphazard enforcement of Sharia Court decisions,
including orders to pay maintenance, as a serious flaw in the judicial
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system. The administrative authorities, he wrote, were neither trained
properly nor prepared to execute Sharia Court rulings, and as a result no
more than one percent of them were enforced. To address this shortcom-
ing he proposed giving the Sharia Courts the ability to enforce their orders
directly through bailiffs."*

Concern over the enforcement of Sharia Court orders continued to
be voiced in the new century. In April 1903 the journal al-Ahkam al-
Shar‘iyya editorialized on the “neglect” of Sharia Court decisions by the
civil authorities, reprinting relevant passages from Abduh’s report."* In
1909 four members of the advisory General Assembly submitted memo-
randa to the Council of Ministers raising the issue of creating a bureau in
each provincial court to enforce the payment of maintenance and related
issues. Shaykh Abd al-Rahim al-Damurdash''® also took the occasion to
point out the constraints of Hanafi law:

In this country of ours there are issues the likes of which may not be
found elsewhere, and that is that men do not respect the entrustment of
women [to them] by God, for they leave them without maintenance nor
anything to maintain them, and so wives are left in a condition which
may compel them—God forbid!—to that which does not please Him.
The Hanafi masters have ordered them [the abandoned wives] to make
debts against their husbands, but it is not easily done nowadays for a
number of well-known reasons, while in the Shafi‘i and Maliki schools
there is help for the likes of them, and so it is incumbent that their affairs
be conducted according to one of these two schools because they are
among the schools of Islam that the majority of people in this land fol-

low. . .. Verily it is something made requisite by the era.'”

Here also, al-Damurdash raised the specter of women acting immorally
due to the failure of men to maintain them. Like Abduh, he suggested
that the problem of nonmaintenance could be addressed by recourse to
the rules of the Shafi‘i and Maliki schools of law, both of which accounted
arrears of maintenance from the time nonpayment began and permitted
annulments for nonsupport. In another of the memoranda Muhammad
al-Shinnawi Bey opined that the nonenforcement of court orders to pay
maintenance especially affected poor women, and thereby could result in
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“transgressing of the bounds of the faith, the committing of sin, and the
corruption of morals.”"'®

The following year another member of the Assembly, Ibrahim Afandi
al-Jarim, submitted a similar memorandum to the Council of Ministers
proposing that the Sharia Courts be enabled to enforce their own deci-
sions. In it he described the steps a woman had to take to collect arrears of
maintenance or, failing that, to garnish her husband’s wages or property.
She would begin by securing a Sharia Court judgment ordering her hus-
band to pay what she was due. The court would notify her husband of the
order up to three times, and if he failed to respond at all the court order
would then be transmitted to the administrative authorities for action.
This alone could take up to four weeks. In order to proceed with garnish-
ment the woman had to provide the authorities with information about
her husband’s property.'"” Ten years earlier Abduh had noted that fees were
due at each step in that process, and most women needed the services of
an advocate or an agent, which discouraged poor women from recourse to
the courts.'* The men whose wives were able to pursue the issue resorted
to various tricks to avoid garnishment of their wages and property. Work-
ers connived with their employers in claiming they had abandoned their
work and had nothing that could be garnished. The head of a joint house-
hold would claim he had expelled a wayward husband, who in any event
possessed nothing to garnish, while hiding him in the household. Per-
haps later his father would arrange his marriage to another woman, using
resources denied to his first wife. A man engaged in trade would place
his wealth in his partner’s name so there was nothing in his own name
to garnish, even though everyone knew he was the partner of so-and-so.
A typical civil servant made a meager salary but had many children, so if
the maximum permitted portion of his salary was garnished the remain-
der would not suffice for him and his children to live on."”! Abduh mixed
hyperbole and class bias in this passage. Men’s neglect of maintenance left
women and children to die of hunger or beg in the street. Civil servants,
workers, and day laborers were the worst offenders, and in addition to that
they married multiple wives and had too many children.'**

Yet not all men were able to evade their responsibilities. During the
decade bracketed by Abduh’s report and al-Jarim’s memorandum, the



156 . Modemnizing Marriage

official gazette carried regular announcements of public auctions of prop-
erty that had been seized by the government to pay arrears of maintenance
as well as the delayed dower due divorcées. A typical notice in January
1901 mentioned the upcoming auction of 25 girats of farm land belonging
to Muhammad Nasr Hasuna of the village of al-Barajil in Giza province
in order to pay the 6 pounds and 40.5 piasters of maintenance and cloth-
ing allowance he owed his wife Shu‘ur, the daughter of al-Samad Khalil,
through mid-October 1900.'*

The failure of irresponsible men to maintain their wives was a preoc-
cupation of the elite in the late nineteenth and early twentieth centuries, as
evidenced by Abduh’s report on the reform of the Sharia Courts, essays in
periodicals, and the discussion in the General Assembly. This discussion
occurred entirely among men, and their construction of nonmaintenance as
a significant social problem was infused with gendered notions of women’s
inferior abilities and character. Their calls for more effective enforcement of
orders of maintenance were accompanied by the express fear that women
left unsupported and unsupervised would resort to immoral activity.

Legal modernization in the nineteenth-century Sharia Court system
transformed Muslim family law in application, and by the end of the
century the requirement of civil registration meant that these changes
affected the lives of most Egyptians. Even upper-class families began
to bring their affairs before the courts after the First World War."** The
transition from Islamic legal pluralism to Hanafism put married women
at a disadvantage, especially when it came to collecting arrears of main-
tenance, but women used the courts to establish a legal record of what
they and their children were due in the event of non-payment. Pursuing
arrears or the garnishment of a wayward husband’s property or wages was
an arduous process, though some women succeeded in doing so. Women
whose husbands deserted them or went missing were unable to have their
marriage annulled, though some were able to convince a judge that they
had received word of their absent husband’s death or pronouncement of
divorce. The legal difficulties women faced in marriage led to several pro-
posals to reform family law during the decade and a half before the First
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World War, all of which seem to have been inspired by the proposals sug-
gested by Abduh in 1900. These were, first, to utilize the rules in Maliki
and Shafi‘i jurisprudence to make it easier for women to collect arrears of
maintenance and to enable them to annul their marriage if their husband
deserted them, was absent without supporting them, or went missing.
Second, Abduh and his followers suggested giving the Sharia Courts the
means to enforce their decisions directly.

The discourse of family crisis that accompanied these reform propos-
als, all of them by men, consistently raised the specter of unsupported
and unsupervised women resorting to immoral activity. The law could be
amended to alleviate the problem of non-maintenance, but the cause of the
problem was men who failed to fulfill their responsibilities in the mainte-
nance-obedience relationship. This discourse assumed a socially norma-
tive world made up of households consisting of obedient and dependent
women and the men who supported them, and it either elided the reality
of working women or regarded them as a threat to morality. This perspec-
tive was not very different from the view of early twentieth-century female
upholders of domesticity.'*



Marriage Codified

The Invention of Egyptian Personal Status Law

According to Ali Pasha Rifaa, the son of Rifa‘a al-Tahtawi, Khedive
Ismail approached the scholars of al-Azhar with a request “to compose a
book on laws and penalties suitable to the conditions of the era, easy in its
phrasing, and organized topically in a way similar to the organization of
the books of European laws.” Rebuffed, the khedive turned to al-Tahtawi,
himself a graduate of al-Azhar, in the hope that al-Tahtawi could per-
suade the Azharis of the merits of such a project. But al-Tahtawi excused
himself, saying he did not wish to be denounced as an infidel. Decades
later, Muhammad Rashid Rida used this anecdote to portray the religious
establishment of the nineteenth century as narrow-minded, blaming their
obstinacy for the adoption of French law in the National Courts instead of
a code based on the Sharia.!

Rida’s polemic aside, the story of the khedive proposing a compila-
tion of Muslim “laws and penalties” in a kind of code rings true. Majlis
al-Ahkam and the judicial councils were said to lack a proper civil law
and their decisions were all too often a matter of opinion. Ismail undoubt-
edly was aware of the Ottoman project, begun in 1868 and completed in
1876, to compose a civil code based on Hanafi jurisprudence, known as
the Mecelle. But Egypt’s viceroys were jealous of Egypt’s autonomy and
preferred to issue laws that were appropriate to local conditions.? The khe-
dive’s other efforts to promote legal modernization included the revival of
the study of French law in the School of Administration and Languages,
established in 1868, out of which a separate School of Law was created
in 1873. The study of French law had begun in al-Tahtawi’s School of
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Languages, but that school had been reduced to a translation bureau in
1841 and was closed ten years later. Now under the khedive’s patronage,
al-Tahtawi and his students published translations of several French codes
during 1866-68.

In addition to those steps Ismail authorized his prime minister, Nubar
Pasha, to negotiate the establishment of the Mixed Courts between 1867
and 1875.* The Mixed Courts were a response to the growing presence of
resident foreign nationals, who dominated commerce and finance, and the
unequal treaties (Capitulations) imposed on the Ottoman Empire, includ-
ing Egypt, that privileged foreigners with extraterritorial status. Extra-
territoriality was justified on the ground that non-European law did not
meet an international (that is, European) standard of civilization.” Mixed
Law was therefore based on French law, and applied to commercial and
civil cases involving persons of different nationalities, taking the place of
multiple consular jurisdictions.® Following the establishment of the Mixed
Courts Egyptian officials began to design a system of National (Ahli)
Courts to replace the judicial councils. This work was interrupted by the
Urabi Revolution and the British invasion and occupation. Initially the offi-
cials intended to draft a civil law based upon the Sharia, but when work was
resumed at the end of 1882 that idea was abandoned in favor of adapting
the Mixed Law codes for use in the National Courts. The Council of Min-
isters hoped (in vain as it turned out) that this would persuade the Europe-
ans to permit the abolition of the Mixed Courts. The Council of Ministers
was also concerned to establish clear jurisdictional boundaries between
the National Courts and the Sharia Courts. The National Courts would
deal with civil, commercial, and criminal law, while the Sharia Courts
would be limited to personal status and religious law.” Thus between 1875
and 1883 the judicial system was transformed. Majlis al-Ahkam and the
judicial councils were abolished, and now three major court systems oper-
ated in parallel: the Mixed Courts and the National Courts, which were
modeled on the French system and applied mainly French law; and the
Sharia Courts, reorganized in accord with the procedural laws of 1856 and
1880, which applied a still uncodified Muslim family law.®

Nowadays the association of religion with the domestic realm and the
derivation of family law from religious law is taken for granted, but thatisa
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consequence of the reorganization of the judicial system, which was influ-
enced by colonial-era knowledge of Islamic law. The Ottomans composed
a viable civil code based on Hanafi jurisprudence (elements of which are
still in use in some Ottoman successor states), and a similar project was
mooted more than once in Egypt. The decision to use French law in Egypt
had more to do with the contingent political situation than the relative
merits of French and Muslim law. This was consistent with transnational
trends in which legal systems in colonies and semicolonial states were
either created or reorganized in conformity with the “civilized” norms
of European law and practice. As Tamara Loos wrote, describing the pro-
cess in Siam, the men involved “engaged in an international circulation of
ideas about colonial-era jurisprudence and customary law.” They and local
rulers participated “in a global circulation of legal reform . . . link[ing]
Siam to a network of ideas that went beyond national boundaries.” The
new and reorganized legal systems applied versions of English Common
Law or French Civil Law, which were deemed to have universal applicabil-
ity in such areas as criminal law, commercial law, and property law. On
the other hand, as Brinkley Messick noted, colonial-era scholars identi-
fied family law as the “core” or “heart” of the Sharia, and the same was
true of indigenous “customary” and religious law elsewhere. In European
thought the family was the elemental social unit, and hence the site in
which the indigenous culture was reproduced. It was thought that the cul-
ture could be safeguarded by leaving the regulation of domestic relations
to local customary or religious law. This logic appealed to nationalists as
well.' The upshot is that in most postindependence Muslim countries it
was unthinkable that family law would not be derived from religious law.

This chapter discusses the invention of Egyptian personal status law in
the last quarter of the nineteenth century, not only as a consequence of the
contingent reduction of the jurisdiction of the Sharia Courts but also in
the context of the circulation of an influential body of colonial knowledge
about Muslim family law. French legal scholarship influenced the process
in Egypt due to the preeminence of the French language and the adoption
of French law. Earlier, in Algeria, French colonial administrators created a
Civil Law system in which the Sharia Courts administered Muslim family
law separately, as personal status law. That model migrated to Egypt with
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the publication of a code of personal status by Muhammad Qadri Pasha
(1821-88), which acquired great authority and influence in the application
of Muslim family law in Egypt and elsewhere. Historians have neglected
Qadri’s code, and so this chapter examines how it and the process of codi-
fication influenced the modern understanding of Muslim family law.

Delaying Codification

Nineteenth-century European scholars regarded the Sharia as ill-suited
for use in a modern legal system. In their explication of Algerian Muslim
family law published in 1873, Edouard Sautayra and Eugéne Cherbonneau
asserted that the most authoritative Maliki juridical text, the Mukhtasar
of Khalil b. Ishaq (d. 1365), was not a proper law book at all. It contained
“extraneous” material of a moral character, it was repetitive, and it lacked
order." The authors presented a selective translation of it, and rearranged
it in conformity with the order of topics in the French code to make it
intelligible to their intended readers, who were trained in French law.
To this they added the jurisprudence of the other three Sunni schools of
law when it differed from the Mukhtasar of Khalil, making use of other
colonial-era translations of juridical texts, and they also included recent
Algerian jurisprudence."

Sautayra and Cherbonneau’s book served colonial officials as a guide
to Muslim family law in the absence of a codification, which, when pro-
posed a decade earlier, had encountered vigorous opposition. The Alge-
rian ulama may have suspected that codification would undermine their
authority as the sole qualified interpreters of the holy law, and in any event
they mistrusted the motives of the French, who regarded it as an opportu-
nity “to systematize and rationalize Islamic law, and surreptitiously intro-
duce reforms.”"® The Tunisian ulama also resisted codification, and so the
Azharis were not alone in refusing the khedive’s request that they draw
up a code. In Istanbul, the imperial center, the ulama were less capable of
defying the rulers, and key officials saw the utility of the codification of
Sharia for its application in a reorganized legal system. The explanatory
memorandum that accompanied the Mecelle emphasized the diversity of
opinion within the Hanafi school of law from which it was derived and
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consequently the difficulty faced by judges in arriving at an appropriate
opinion. This justified the composition of the Mecelle as a code drawn
from “the most authoritative works” in the Hanafi school. On issues in
which the opinions of those works diverged, the Mecelle adopted those
that were “more suitable for the needs of our times.”"”

Not long after Khedive Ismail failed to initiate a similar project of civil
law codification in Egypt, Qadri’s code of personal status law according to
the Hanafi school was published for use as a reference manual in the new
Mixed Courts. Al-Ahkam al-Shar‘iyya fi al-Ahwal al-Shakhsiyya appeared
in 1875 in Arabic, French, and Italian, the languages used in the Mixed
Courts. An English translation appeared later.'* Qadri had trained in the
School of Languages and attended lessons at al-Azhar, fashioning himself
into an expert on comparative French and Islamic law. He participated in
the translation of the French codes, and served twice in Khedive Tawfig’s
cabinet as Minister of Justice and Minister of Education. He is best known
for composing codes of Hanafi law. In addition to the code of personal sta-
tus, he published unofficial codes of civil law and of the law of charitable
endowments (wagqfs)."”

Qadri’s personal status code has not received the attention it deserves
from legal historians or historians of women and the family because of
its unofficial status,' but its importance to the modern understanding of
Muslim family law cannot be overstated. Its use spread well beyond the
Mixed Courts, and twentieth-century legislatures and courtrooms in var-
ious Muslim countries treated it as an authoritative source of law. Multiple
printings over the past fifty years in Cairo, Damascus, Beirut, Amman,
and Riyadh attest to its continued importance.”

Qadri’s personal status code acquired a position of influence in the
first place because it was easy to use and uncontroversial. It was concise
and accompanied by a detailed table of contents, and it presented the
mainstream juridical opinions of the time. Second, and as intended, it
was relied upon by judges and practitioners, including Egyptians, in the
Mixed Courts and, later, the National Courts, as an authoritative state-
ment of Hanafi family law. Third, it acquired authority by virtue of its use
for the teaching of Muslim family law in the School of Law. The School
of Law prepared men to serve in the Mixed Courts, the National Courts,
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and the civil service, and accordingly the curriculum emphasized French
law, but courses in Muslim family law were also required.?* Many of the
leading men in politics and letters in the late nineteenth and early twenti-
eth centuries were graduates of the School of Law, where Qadri’s personal
status code was their introduction to Muslim family law, and likely one
of the few books they read on Islamic law.* Finally, Qadri’s code gained
influence due to the delayed codification of family law. Codification was
a contentious issue due to the advent of the new family ideology and the
interference of British colonial officials in Egyptian legal affairs. Conse-
quently, although the codification of Muslim family law was discussed
in official circles as early as the 1890s, it did not begin until the 1920s,
and for decades it was a gradual and piecemeal process. Successive family
laws, including Law No. 1 of 2000, currently in force, contained an article
stating that, in any matter not directly addressed, the predominant view
(arjah al-aqwal) of the Hanafi school should be applied. There are fewer
unaddressed questions now than in the early twentieth century, but they
still require knowledge of Hanafi law, and Qadri’s code is still a commonly
used source.”

In the 1890s the Ministry of Justice proposed that Qadri’s code be
the basis of a draft family law. A revised version of it was prepared and
approved by the Grand Mufti, Shaykh Hasuna al-Nawawi (served 1895-
99), though no further action was taken.* In his report on the reform of
the Sharia Courts published in 1900, Muhammad Abduh, who succeeded
al-Nawawi as Grand Mulfti, proposed convening a committee of scholars
to compose a book of legal rules derived from Muslim jurisprudence and
that judges be required to follow it. Rather than revising Qadri’s code, he
proposed the inclusion of non-Hanafi rules when that was justified by the
public interest.** The method of selecting rules from various schools of
law, or takhayyur, was controversial due to its innovativeness. For some
sixty years only Hanafi law had been applied in the Sharia Courts, and
the norm in interpretation was to stay within the bounds of the school.
The Ministry raised the issue of codifying family law again in 1904, ask-
ing the Grand Mufti Abduh and the Shaykh al-Azhar to consider, among
other reforms, convening a group of Hanafi shaykhs to agree on a method
of compiling the rules of the Sharia (al-ahkam al-shar‘iyya) in a reference
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manual to aid the work of judges. Qadri’s code was recommended again
as the starting point.”

The codification of Muslim family law was thus one of a number of
reforms in the Sharia court system supported by the khedival govern-
ment, especially from the 1890s onward. Abduh and his allies advocated
recourse to Maliki jurisprudence to ameliorate the situation of married
women whose husbands failed to support them, abused them, or went
missing.”® Other proposed reforms included better training of court per-
sonnel and increasing their salaries, the reform of the procedural law to
improve the courts’ operations, and, as we have already seen, a better
mechanism for enforcing the decisions of the courts.”” However, propos-
als for Sharia Court reform, including the codification of Muslim fam-
ily law, stood little chance due to the controversies of that time. Abduh
was involved in a struggle over the reorganization of al-Azhar in the mid-
1890s, and the reformist views he expressed as Grand Mufti made him
an object of attack.”® In 1899 British interference in the appointment of
judges to the Supreme Sharia Court outraged public opinion, and then in
1903 Cromer sealed the fate of Sharia Court reform by endorsing it in his
annual report. Cromer’s reports were public and immediately translated,
and the nationalist press denounced his intervention.?

If the codification of Muslim family law was not a politically neutral
process, neither was it a simple matter of compiling a set of legal rules, for
within the Hanafi school alone there were multiple, contingent interpre-
tations to choose from on key issues, as the explanatory memorandum
of the Ottoman Mecelle had noted. Moreover, Abduh and his followers
saw codification as an opportunity to introduce certain reforms in the
marriage system, such as limiting the right of men to plural marriage and
unilateral divorce. Today these reforms are remembered in Egypt as good
and necessary, but at the time they added to the contentiousness of the
issue of codification.

Inventing Personal Status Law

Family law in the Middle East and North Africa is referred to nowadays
as the law of “personal status” (in Arabic, al-ahwal al-shakhsiyya, and
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in French, statut personnel), a term that was unknown in Muslim juris-
prudence before the late nineteenth century. In European law, where it
originated, personal status referred to the legal status and capacity of
individuals, which in different systems was determined either by one’s
domicile or nationality.*® It acquired a new use in colonial Algeria, where
the French applied “the principle of personnalité, that is, different justice
for different categories of person,” on the basis of religion. In the early
years of French rule the Muslim Algerians were allowed a degree of legal
autonomy, but that was progressively reduced until by 1873 the jurisdic-
tion of Algeria’s Sharia Courts was restricted to matters of personal status
(statut personnel), which was defined as family law, or the law concerning
marriage, divorce, children, and inheritance.’* The application of French
law to landed property facilitated its acquisition by European settlers,*
while the refusal of most Muslim Algerians to renounce the Sharia and to
embrace the French civil code meant they were denied full French citizen-
ship.* This difference also signified Algerian backwardness in the eyes of
Europeans, but adherence to Muslim family law expressed Algerian com-
munal identity, and, eventually, their national identity.*®

Here we are concerned with another aspect of that legal history, namely
the invention of Muslim personal status law. Justified by the French as an
expression of their respect for the indigenous culture and their desire to
preserve it, Muslim Algerian law (droit Musulman Algérien) was devel-
oped as a distinct and hybridized version of Islamic law.*® The French
also reorganized the Sharia court system, centralizing it, staffing it with
judges trained in official médersas (religious schools, or madrasas), and
subordinating it to French appeals courts.”” The approved médersa cur-
riculum and the translations relied upon by the magistrates in the appeals
courts emphasized the law as embodied in selected canonical texts, like
the Mukhtasar of Khalil, at the expense of custom and judicial practice.
Councils of ulama were convened to address aspects of the religious law
that the French found objectionable or irrational, such as child marriage
and the “sleeping baby.”**

The Algerian model for incorporating Sharia jurisprudence and courts
within a modern—that is, a European—legal system acquired the form
described above during the mid-1860s. Subsequently the reorganization
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of the Egyptian legal system resulted in a situation similar to the one in
Algeria. That is, a Civil Law system became dominant in Egypt with the
establishment of the Mixed and National Courts, which applied codes
derived mainly from French law, and it became necessary to define a rela-
tionship between the new Civil Law system, on one hand, and the preex-
isting Sharia Courts on the other. The dominant position of French legal
studies in Egypt and the growing cadre of officials trained in French law
ensured that French colonial legal studies would be a point of reference
when Egyptian officials undertook the reorganization of their legal sys-
tem, even if they did not follow the Algerian model in every respect.

As in Algeria, in Egypt the family was preserved as the principal
domain of the religious law through a separation of the law of personal
status (statut personnel) from the law of real status (statut reél).” The
migration of the term “personal status” to Egypt coincided with the estab-
lishment of the Mixed Courts, which heard cases involving real property
but were instructed to leave questions of family law—that is, personal sta-
tus law—to the Sharia Courts. The term was introduced to Arabic-reading
Egyptiansin the Mixed Law codes*’ as well as in the title of Qadri’s personal
status code, and in subsequent years it became indigenized. It appeared in
the procedural laws of 1880 and 1897, and early in the next century it was
used in journalism without any gloss of its meaning.* The adoption of this
term in legal and journalistic writing was a sign of the naturalization of
the new system of legal pluralism associated with it, including the notion
that Muslim family law and other religious family laws should be applied
separately from the universally applicable laws administered by the state.

From Jurists’ Law to Positive Law

If in legal scholarship Qadri’s code was valued as a clear and concise state-
ment of family law according to the Hanafi school, that was also its prin-
cipal contribution to the modern understanding of Muslim family law:
its (re)construction of Hanafi jurisprudence in the form of positive law,
as a code. Rudolph Peters described Islamic law as a “jurists’ law” in the
sense that it was defined by a corps of legal scholars, or jurists, working
independently of the state. They did so “in a scholarly, academic debate,
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in which conflicting and often contradictory views were opposed and dis-
cussed. . . . Because of differences in understanding the texts and in the
use of the hermeneutical tools, the shari’a as laid down by the jurists is
not uniform.™ In his code Qadri eliminated that lack of uniformity so as
to make Muslim family law legible to foreigners and Egyptians who were
trained in French law.

Messick observed that in Yemen, the modern state’s extension of
regulatory control over legal proceedings coincided with a change in the
composition of documents from spiral-shaped writing to straight-ruled
writing. This, he argued, reflected “changes in the basic epistemological
structure of the document, with the principles underpinning the docu-
ment’s construction and its authority.” Contents determined form in the
older style of document, including its length, while the composition of
modern documents tends to conform to preestablished criteria (including
actual fill-in forms). Thus in modern documents “form is separate from,
prior to, and more determinate of the shape of the textual contents.™ A
comparable difference in form exists between the earlier juridical litera-
ture and Qadri’s code, which may be illustrated by comparing pages from
both (compare Figs. 6 and 7). Figure 6 is a page from Ibn Abdin’s Radd
al-Muhtar ala al-Durr al-Mukhtar, which was an authoritative statement
of Hanafi law in nineteenth-century Egypt. Radd al-Muhtar is a com-
mentary on an earlier work by Ala al-Din al-Haskafi (1616-77) explicating
a compendium of Hanafi legal rules by Shams al-Din al-Timurtashi (d.
1595). The design of the printed page, which mimicked the format of ear-
lier manuscript versions, facilitates a parallel reading of all three texts. Ibn
Abdin’s commentary occupies the main part of the page, and al-Haskafi’s
explication is in the margin. Ibn Abdin’s commentary refers to passages
in the text of al-Haskafi within parentheses, beginning each time with
the word gawluh (“his statement”) in boldface type, followed by a word
or part of a phrase. Similarly, al-Haskafi’s explication quotes the text of
al-Timurtashi within parentheses.

The purpose of Ibn Abdin’s commentary and similar works was to
arrive at a statement of the preferred legal opinions in the school of law,
and hence of the rules for judges to apply. The mode of presentation pre-
served the preceding juridical discussion, including disagreements and
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dissenting views, which led to the formulation of the preferred opinions.**
By preserving a record of the discussion and debate behind a given opinion,
the text made it clear that the opinion was an artifact arrived at by human
endeavor in specific circumstances. In signaling the contingent construc-
tion of an opinion, the text implied that under the right circumstances a
different opinion might be preferred, although that happened rarely. Only
the most eminent jurists could issue opinions on unprecedented questions
or attempt to revise the prevailing view. The Grand Mufti Muhammad al-
Abbasi al-Mahdi, who often cited Ibn Abdin, frequently mentioned in his
rulings that he was following the preferred rule (al-mukhtar), the recom-
mended opinion (al-mufti bi-hi), or the juridical practice (al-ma‘mul bi-hi)
of the Hanafi school in his time.

The radically different form of Qadri’s personal status code was due
to its mimicking of the form of the French code. It was arranged in topi-
cal chapters and sections comprising 647 numbered articles (Fig. 7). In
contrast to the five thick tomes filled by Radd al-Muhtar, Qadri’s code
was a slim volume of 138 pages. Qadri was not a reformer in the mold of
Abduh and Amin. On the contrary, he consulted the Hanafi authorities
in use in his time to arrive at the rules stated in his code, and as a result
they were uncontroversial. However, each article in his code stated a rule
or a set of rules without any acknowledgment of the historical scholar-
ship that led to its formulation. There was no hint that these rules resulted
from generations of discussion and debate or that they might be subject
to disagreement and revision in certain circumstances. With regard to
that difference, Peters observed that juridical works “are discursive and
include various, often conflicting opinions on the issue. They are open
texts in the sense that they do not offer final solutions. Provisions of a law
code, on the other hand, must be authoritative, clear and unequivocal. In
a law code there is no room for contradictory opinions or argumentation
and its provisions must be definitive and final. Therefore, choices have to
be made when codifying the shari’a.™ For most of the literate public, who
had little knowledge of the methods and multiple contingent views that
were characteristic of Islamic jurisprudence, Qadri’s code may have made
Muslim family law appear to be an unvarying set of rules.
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Figure 7: The introduction and beginning of Qadri’s personal status code. The
headings are (on right): Part I, On the Rules Applying to Humanity; Book 1, On
Marriage; Chapter 1, On the Preliminary Steps of Marriage; and the heading of
Article 1. The body of Article 1 and the numbered Articles 2, 3, and 4 continue on
the next page (on left); then Chapter 2, On the Conditions of Marriage, Its Pillars,
and Its Rules, and Articles 5, 6, and 7. Source: Muhammad Qadri’s Al-Ahkam
al-Shar‘iyya, 2d ed. (Bulaq: al-Matba‘a al-Amiriyya, 1881)

Choices and Elisions

What effect did Qadri’s (re)construction of Hanafi jurisprudence as posi-
tive law have on the substance of the law? As Peters noted, Qadri selected
among multiple opinions within the Hanafi school of law in order to state
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a single rule on a given question, as was called for in a statutory code.
Peters illustrated this point by comparing Qadri’s personal status code
with a popular juridical text of the Ottoman period on the question of
a woman’s right to arrange and contract a marriage on her own. This,
as we have already seen, was a contentious issue. The juridical text was
Damad Afandi’s (d. 1667) Majma‘ al-Anhur fi Sharh Multaqa al-Abhur,
an explication of a compendium of Hanafi law by Ibrahim al-Halabi (d.
1549),* which in style and arrangement was similar to Ibn Abdin’s Radd
al-Muhtar.

Damad Afandi included three contrasting opinions in his discussion
of this question. The first opinion was that a legally capable woman had
an absolute right to marry on her own except in the case of a misalliance
due to the unsuitability of the groom, in which case her guardian could
petition a judge for an annulment. The second opinion held all such misal-
liances to be invalid regardless of whether they were contested. According
to the third opinion the validity of any marriage contracted by a woman
on her own was contingent on the guardian’s approval.*’ A legally capable
woman (mukallafa, the term used in the Hanafi school) was one who was
free and had reached the age of discretion. Her marriage guardian was the
most qualified male relation, starting with her father, then her paternal
grandfather, and then her agnates in the order of inheritance. A suitable
(kuf’) groom was someone of equal or higher status than she. The practical
difference between the three opinions was that, according to the first one,
a misalliance contracted by a woman on her own was legally valid and in
effect unless or until annulled by a judge at the request of her guardian.
If the guardian raised no objection until she gave birth, then his ability
to oppose the marriage was void. Thus if someone in a misalliance died,
then in the first opinion the survivor would inherit from the deceased. In
the second opinion the survivor would not inherit since any misalliance
was invalid. In the third opinion, any self-marriage was invalid without
the approval of the guardian, even if the groom were suitable, and so the
survivor would not inherit.

Damad Afandi signaled the preferred opinion by weighing each of
these views in its historical context. The first opinion was in “the authori-
tative doctrine” (zahir al-riwaya) attributed to the eponymous founder
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of the Hanafi school, Abu Hanifa (d. 767), and his principal student Abu
Yusuf (d. 798). The second opinion was attributed to Abu Hanifa by a
later figure who heard it related by Abu Yusuf. It became the preferred
opinion by the twelfth century, and prominent scholars still endorsed it
in the sixteenth century. It was considered the prudent view, since among
other things not all guardians were effective in opposing misalliances and
not all judges were just. The evident concern was to protect the interest
of the patriline from a rash decision by a woman. The third opinion was
expressed by Muhammad al-Shaybani (d. 805), the most prominent stu-
dent of Abu Yusuf. Damad Afandi made it clear that al-Shaybani’s opinion
did not come from Abu Hanifa, indicating that it should be treated with
circumspection.*® Thus the second opinion was preferred.

Writing a little over a century later and commenting on a different
text, Ibn Abdin took up the same question but presented only the first two
of the above opinions,* apparently giving too little credit to the third one
to include it. Ibn Abdin did not differ from Damad Afandi on the first
opinion and in accepting the second opinion as the preferred one. How-
ever, he qualified that by saying that a misalliance contracted by a woman
on her own was invalid in three of four scenarios: first, when the guardian
was informed of the prospective groom and refused to agree to him; sec-
ond, when the guardian was not consulted; and third, when the guardian
agreed to the groom without knowledge of his unsuitability. In the fourth
scenario, the marriage was valid when the guardian agreed to the prospec-
tive groom in full knowledge of his unsuitability. The agreement of the
guardian had to be before the marriage; afterward it would not suffice.*

In responding to questions regarding misalliances arranged by women
on their own, the Grand Mulfti al-Abbasi ruled consistently in accord with
the second opinion, identifying it as the recommended one in language
similar to that used by Damad Afandi and Ibn Abdin.”" Considering the
case of a high born woman descended from the Prophet who married a
“common . .. lowly, and vulgar” man against the wishes of her agnates, he
noted that in the authoritative doctrine of the Hanafi school this marriage
would be in effect but it would be annulled at the request of her guardian
if she had not yet given birth. However, the preferred opinion (al-mukhtar)
as well as the recommended one (alayhi al-fatwa) was the noneffectiveness
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of the marriage due to the “corruption of the times,” which was another
way in which the second opinion was justified.*

The opinion adopted by Qadri in his code was the same one endorsed
by Damad Afandi, Ibn Abdin, and al-Abbasi, though he included the addi-
tional point raised by Ibn Abdin. The rule he set down was that a free and
sane woman of age, whether a virgin or not, could contract her own mar-
riage without the mediation of a guardian, and that the marriage would be
effective if the husband were suitable and the dower at the going rate. But
if she married an unsuitable groom without the clear and prior agreement
of her agnatic guardian, then the marriage was impermissible from the
beginning, and the subsequent agreement of the guardian would not suf-
fice. Her marriage to an unsuitable groom was permissible only if agreed
to in advance by her guardian or if she had no agnatic guardian at all.”*
Although he adopted the preferred opinion of his time, Qadri elided dis-
cussion of the alternative opinions. The purpose of his code was to make
a definitive statement of the legal rules as a guide for legal practitioners.

A question that casts additional light on Qadri’s method of choosing
among multiple opinions concerned the prerogative of a man to remove
his wife to a domicile away from her hometown or village or, as the issue
was usually formulated, “to travel with her.” In the authoritative doctrine
of the school, a man who paid the prompt portion of the dower had an
unqualified right to move his wife elsewhere. Later opinions restricted
that prerogative, invoking “the corruption of the times.” Scholars in the
tenth through the twelfth centuries held that a married woman could
not be compelled to move or to travel without her consent.”* Some schol-
ars in the later Middle Ages and the Ottoman period inclined toward
permitting a man to move his wife a relatively short distance, described
variously as less than from a city to a village, or to a nearby village that
one could go to and return before nightfall.”> The Egyptian mufti al-Shur-
unbulali (d. 1659) supported the latter view, casting doubt on the opinion
that she could be moved farther.”® The juridical discussion referred to
unscrupulous men who exploited women whom they removed far from
their families, and suggested the social and psychological difficulties a
woman faced when removed from familiar surroundings and placed

among strangers.”’



174 . Modemnizing Marriage

After an extensive review of the opinions on this question, Ibn Abdin
identified the last one as the preponderant opinion. A married woman
could be compelled to move only a relatively short distance, less than from
a city to a village or else to a village less than a day trip away. Nevertheless,
he argued against adhering rigidly to that rule, saying that cases like these
ought to be decided by a mufti on their specific merits. A woman might
be harmed by being removed from her hometown, he wrote, but it was not
necessarily true in every case, and also a man might be harmed by having
to move without his wife.

Al-Abbasi usually ruled that a man was permitted to move his wife
a distance less than masafat al-qasr>® Masafat al-qasr is the minimum
distance someone must intend to travel to permit them to abbreviate their
prayers. In the Hanafi school it was a journey of three days at a normal
speed, and according to modern scholars the equivalent of 82 kilometers
or 51 miles.® That was considerably more than the day trip permitted by
jurists as recently as the eighteenth century. It is not clear when or how
masafat al-qasr came to be the distance short of which a man could move
his wife without her consent, but courts in nineteenth-century Palestine
also applied that standard.®

However, in at least one decision on this issue al-Abbasi abandoned
what he otherwise regarded as the preferred opinion. The case involved
a man who moved with his wife from Cairo to the city of Tanta in the
middle of Lower Egypt, after paying the advance portion of the dower
and consummating the marriage. Tanta was a distance greater than masa-
fat al-qasr from Cairo,® but she did not object to the move. After some
time he desired to move back to Cairo, but she refused to accompany him.
The question was whether she could be compelled to go with him, or in
other words whether she could be declared disobedient if she persisted
in her refusal, which would relieve him of the obligation of her mainte-
nance. Shaykh al-Abbasi began his answer by noting that there had been
differences of opinion on this question. He cited the authoritative doc-
trine, namely that he could travel with her, and the subsequent opinion
that he could do so only with her consent. Then he quoted at length Ibn
Abdin’s argument that each case should be considered by a mufti on its
merits to determine the potential for harm. The quotation concluded with
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a situation that Ibn Abdin had foreseen if the second opinion was applied
literally at all times. A man’s wife might consent to accompany him to
Mecca for the pilgrimage, and if they stayed there awhile she could refuse
to return with him to their hometown. Ibn Abdin concluded that scenario
with the rhetorical question, “Would any [jurist] rule that he leave her by
herself to do whatever she wanted?” Al-Abbasi added, “His intent is that
from [the scenario] the answer to what happened shall be understood, and
God the Exalted knows best!” Thus in certain circumstances al-Abbasi
was willing to waive the rule that limited the distance a married woman
could be compelled to move.

This is how Qadri formulated the issue in his personal status code:
“The husband is permitted, if he is trustworthy and he paid the woman
the prompt dower, to move her from where he married her, so long as it is
less than masafat al-qasr, regardless of whether the move is from city to
city, or city to village, or the opposite. He may not compel her to move the
distance of masafat al-qasr nor more than that, even if he has paid her the
entire dower.”* Here again, Qadri adhered to the preferred opinion of his
time, eliding other opinions, including Ibn Abdin’s argument for judicial
discretion in these questions.

On the Husband’s Marital Authority

Another important difference between Qadri’s personal status code
and the Hanafi juridical literature was in the organization of the topics.
Just as Sautayra and Cherbonneau had done when translating parts of
the Mukhtasar of Khalil, Qadri organized his code to conform broadly
to the order of topics in the sections of the French Civil Code that dealt
with marriage and divorce. Book I of Qadri’s code, “On Marriage,” cor-
responded with Title V of the Civil Code, “Of Marriage.” Qadri’s Book
I1, “On That Which Is Due Each of the Spouses from the Other,” corre-
sponded with chapter 6 of Title V in the Civil Code, “Of the Respective
Rights and Duties of Married Persons.” Subsequent Books in Qadri’s code
on divorce, children, and guardianship came in the same order as their
equivalent titles in the Civil Code.®® The content of the articles in Qadri’s
code on marriage and divorce conformed to the standard Hanafi texts,
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often including the sequence of topics. However, Qadri’s Book II had no
equivalent in those texts, in which marital entitlements and obligations
were mentioned in separate chapters. For example, in Ibn Abdin’s Radd
al-Muhtar, the exercise of the husband’s authority over his wife after pay-
ment of the advance portion of the dower was discussed in The Book of
Marriage, but his obligation to provide maintenance was discussed in a
separate chapter at the end of The Book of Divorce.

In assembling the sixty-seven articles comprising Book II, Qadri may
have drawn from the precolonial manuals on marital relations that jux-
taposed the entitlements and obligations of husbands and wives. The first
chapter in Book II addressed the husband’s obligation of good conduct
with his wife, which consisted of treating her properly and companion-
ately and providing her with maintenance comprising food, clothing, and
lodging. He was obligated to have sexual relations with his wife at least
once during the marriage. The rest of the chapter (and the majority of the
articles in it) consisted of the regulations for treating plural wives equita-
bly. The next chapter discussed in detail the maintenance the husband was
obligated to provide his wife upon the completion of the marriage contract,
how to determine the amount of the maintenance, and the circumstances
in which the wife forfeited her entitlement to it by an act of “disobedience”
(nushuz). Consistent with Hanafi jurisprudence, she lost her entitlement
to maintenance while disobedient and recovered it when she returned to
obedience. This chapter also dealt with the issue of the husband who was
absent without leaving adequate money or provisions for the maintenance
of his dependents. His possessions and any debts owed him could be taken
for maintenance. If he left nothing and his wife was not disobedient, a judge
could determine the maintenance he owed, and it would begin to accrue as
a debt against him. But if she requested an annulment it was to be denied.®

There was no difference between these rules and the decisions
of the Grand Mulfti al-Abbasi. Decades earlier Ibn Abdin had explicated
the rule that a Hanafi judge could implement an annulment decided by
a Shafi‘i deputy judge in the case of an absent or missing husband, and
in the late nineteenth century the Ottomans allowed some of these cases
to be decided using Shafi‘i jurisprudence.”” However, the Egyptian proce-
dural laws required strict adherence to Hanafi law.
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The third chapter of Book II, entitled “On the Authority of the Hus-
band and His Entitlements,” is an interesting example of how Qadri
addressed the provisions of the French code while stating the Hanafi law.
It began with Article 206:

The authority (wilaya) of the husband over the wife is disciplinary, for
he has no authority over her personal wealth and moreover she may dis-
pose of all of it without his permission or agreement, and without him
having a cause for opposing her on the basis of his authority. She may
collect the earnings of her properties, engage agents other than her hus-
band to manage her interests, and her contracts are legally valid without
depending on his permission at all, nor the permission of her father or
grandfather or their trustee in the event of his [the husband’s] loss, if she
is of the age of discretion and capable of managing [her own affairs].*

This article addressed directly some of the effects of the marital authority
of the husband in French law (puissance maritale), which was that upon
marriage a woman entered a state of legal tutelage or incapacity, as if she
were a minor. The Napoleonic Code gave her husband control of her prop-
erty and any earnings, and his permission was necessary for her to engage
in contracts or to testify in court.® The term “authority” (wilaya) did not
appear often in Hanafi discussions of the marital relationship, and only
in reference to his authority to discipline her for disobedience.” Thus in
order to express the sense of the unfamiliar French legal term puissance
maritale, Qadri resorted to a word used infrequently and in a narrower
context in Hanafi jurisprudence, rendering it in Arabic as wilayat al-zawj
ala al-mar’a or “the authority of the husband over the wife.””!

A Muslim married woman did not incur legal disability, as Article 206
made clear, though she was subject to her husband’s discipline (ta’dib) or
“correction,” as it was expressed in contemporary French and English.”?
Subsequent articles in this section explained that the husband was allowed
to discipline his wife “lightly” for acts of disobedience for which no pun-
ishments were specified in the law, but he was not permitted to strike her
violently on any account.”

The husband’s other prerogatives were, like his disciplinary authority,
contingent on payment of the advance dower. These included, first, the
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ability to restrict his wife to the marital domicile, as stated in Article 207:
“The husband, after providing the wife with the advance portion of her
dower, may forbid her from going out of his house without his permission
in circumstances other than those in which she is allowed to go out, such
as visiting her parents once each week and her close relatives once each
year. He may forbid her from visiting female non-relations and attend-
ing their celebrations, and from going out to feasts even at the home of
close relatives.””* Here the husband’s ability to forbid his wife from leaving
the house was stated as an absolute right without reference to the rules of
maintenance, which were stated separately in the preceding chapter of the
code. This was the double standard in the maintenance-obedience rela-
tionship that Aisha al-Taymur highlighted in Mir'at al-Taammul nearly
twenty years later. That is, a married woman who was “disobedient,” say
by going out without the permission of her husband, risked at least a tem-
porary loss of maintenance, while the failure of a man to provide main-
tenance did not entitle his wife to disobedience. However, in al-Abbasi’s
fatwas and court records of the era a judge would not issue an order of
obedience to a recalcitrant wife unless her husband pledged to provide her
maintenance.”

Payment of the advance dower also enabled a man to remove his wife
from her father’s house to his own, if she were mature enough for sexual
relations, and provided his house was in a good location and less than
a distance of masafat al-qasr”® These rules differed from contemporary
French law, which had a higher minimum age of marriage but obliged the
wife to live with her husband wherever he chose.”

The fourth and last chapter in Book II was “On the Entitlements and
Obligations of the Wife.” The obligations of the wife to her husband were
discussed in Article 212:

The obligations of the wife to her husband include her being obedient
to him in those marital duties he orders her to perform and which are
legally permissible, and to restrict herself to remaining in his house,
after his payment to her of the advance dower, and not to go out from
it except with his permission, and to be quick to go to his bed if he
requests her after that [i.e., after payment of the advance dower] when
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she has no legal excuse, and to guard herself, and to protect his prop-
erty and not to give any of it to anyone that it is not customary to give
except with his permission.”®

As in Article 207, by virtue of receiving the advance portion of the dower
the wife incurred the obligation to submit herself to her husband and to
obey him. Until she received it she could refuse sexual intercourse and
refuse to leave her home to reside with him. If she took up residence with
him, she could still go out of the house without his permission until he
paid her the advance dower. After receiving the dower she was entitled to
visit her family and to receive visits from them, and to tend to an ill parent
if the parent had no one else to look after them.”

Al-lbyani’s Explication of Qadri’s Code

In 1893 the School of Law published a sharh, or explication, of Qadri’s
code by Muhammad Zayd al-Ibyani (1862-1936), a member of the fac-
ulty who had been using it for some years to teach personal status law.*
Between 1893 and 1924 al-Ibyani’s Sharh had no fewer than six printings
in four editions, and a mukhtasar or condensation of it had at least five
printings in four editions, which indicates that both were widely used in
the early twentieth century.

There was a long tradition of composing explications of important
juridical texts and, subsequently, condensations of and commentaries on
the explications. Explications such as the one by Damad Afandi on al-
Halabi, or by al-Haskafi on al-Timurtashi (which was followed by Ibn
Abdin’s commentary on al-Haskafi), reviewed the history of the discus-
sion of each question, often including contradictory opinions, before
arriving at a preferred opinion. That method informed the reader that
the preferred opinion was the contingent result of the reasoning of fal-
lible scholars. But al-Ibyani’s explication of Qadri’s code did not fit that
mold. It made no reference to the history of juridical discussion and
debate leading up to the formulation of the rules Qadri listed. Rather, al-
Ibyani glossed the articles in the code with references to Qur’anic verses,
hadiths, and the opinions of Abu Hanifa, Abu Yusuf, and Muhammad
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al-Shaybani. He utilized subsequent opinions but without attribution to
the jurists who developed them, in contrast to the careful method typical
of late Ottoman-era religious scholars. Readers lacking solid training in
Muslim jurisprudence would not have realized that these were the opin-
ions of later scholars, nor was it apparent that the opinions were the result
of a contingent historical process of discussion and debate. Al-Ibyani was
aware that most of his readers would be nonspecialists. Qadri’s code, he
wrote in his introduction, was intended for easy comprehension by those
who were unfamiliar with the mode of expression of the jurists, but it
was not always free of the sometimes obscure language of the sources on
which it was based, which justified the production of a sharh.® Indeed the
majority of literate Egyptians, including many of the political and liter-
ary elite, were unfamiliar with the mode of expression of the jurists. They
would have been unable to recognize the original context of the opinions
that al-Ibyani selected for emphasis.®* Al-Ibyani’s method of explication,
I suggest, had the opposite effect of the method employed historically
by Muslim jurists. It imbued Qadri’s code and his own explication with
a sacred authority. If the historical Muslim jurisprudence presented an
open-ended discussion, Qadri’s code, and especially al-Ibyani’s explica-
tion, closed off discussion.

An example of this can be found in al-Ibyani’s explication of the rule
mentioned in Articles 207 and 212 that a husband who had paid his wife
the advance dower could forbid her to go out of the house with limited
exceptions. One of the most important of those exceptions, mentioned
only in Article 207, was her ability to go out on weekly visits to her parents
and pay an annual visit to her other close relations. In his explication of
Article 207 al-Ibyani added this qualification:

According to Abu Yusuf her going out is conditional on the inability
[of her parents] to come [to visit] her and so if they are capable of that
then she should not go out. It is an acceptable opinion (hasan), for if
their going out might not inconvenience them and her going out will be
troublesome for the husband, then she is forbidden, for in frequent out-
ings the door of fitna is opened, especially if she is a young woman and
the husband is someone of standing, as opposed to the going out of [her
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parents], for it is easier. Therefore it should be investigated whether there
is no harm in someone’s going out, and they shall [be permitted to] go
out, and the other shall be forbidden.®

The word fitna means temptation, discord, and strife, and Egyptians still
invoke the specter of fitna to warn against the consequences of immodest
public behavior by women.

Qadri’s Article 207 appears to have been based upon the view of Ibn
Nujaym, who held that a married woman was permitted to go out to visit
her parents once a week and her close relatives once a year with or with-
out her husband’s permission. As usual, though, there were differences
over this question. It was an earlier Egyptian jurist, Ibn al-Humam (d.
1456-57), who stated that if her parents were unable to visit her a woman’s
husband “should give her permission to visit them from time to time in
accord with general norms,” but to do so every Friday would be excessive,
“for in frequent outings the door of fitna is opened, especially if she is a
young woman and the husband is someone of standing, as opposed to the
going out of [her] parents, for it is easier.”**

Qadri’s preference for the opinion of Ibn Nujaym was probably con-
sistent with the view of contemporary Egypt jurists, to judge from his
method of selection of opinions in other issues.*® He likely would have
disagreed with al-Ibyani’s explication. Be that as it may, al-Ibyani used the
words of Ibn al-Human without attribution, leaving the impression that
they represented the view of Abu Yusuf, and his use of Ibn al-Human’s
words shifted their emphasis from instructing the husband to permit his
wife to go out to see her parents, if necessary, to discouraging the husband
from permitting his wife to go out at all. Thus in al-Ibyani’s explication
the right of the husband to forbid his wife from going out of the home was
more absolute than it was in Qadri’s code.

Continuing his explication of Article 207, and after reviewing all of
the situations in which a married woman might or might not be permit-
ted to go out of the home, al-Ibyani added: “In every situation in which
we permit her to go out, she is permitted on condition of not adorning
herself nor altering her appearance in a way that would attract the gaze of
men and garner attraction, on account of the words of the Exalted, ‘and
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display not your finery, as did the pagans of old.”’*¢ Those words were
taken almost verbatim from Ibn al-Humam: “Whereas we permit her to
go out, she is permitted on condition of not adorning herself nor altering
her appearance in a way that would attract the gaze of men and garner
attraction. The Exalted said, ‘and display not your finery, as did the pagans
of 0old.”*” Ibn al-Humam’s words appeared in his chapter on maintenance
together with a list of the demands a husband could make of his wife in
return for payment of it. The Qur’anic verse was addressed to the wives of
the Prophet, who were admonished in the preceding verse that they “are
not as other women” (33:32). But in conservative circles this was upheld as
exemplary behavior for all women.

It bears repeating that juridical discussions like these did not reflect
everyday reality, rather they expressed an ideal that influenced popular
attitudes. Malak Hifni Nasif captured a version of that reality when she
wrote, “Isn’t it odd that we see our young women being disgraced daily in
the breadth of the streets, crowding the sales shops, and shamelessly doing
everything conceivable, for they speak to the tram conductor and stand
leaning and exposing their bosoms immodestly in front of the photogra-
pher, but if a prospective enlightened fiancé asks a young woman’s father
to permit him to see her and speak with her with her father chaperoning
them that is considered a horrible thing.”® Women were getting out but
respectable families were still reluctant to agree to prenuptial meetings
between their daughters and prospective husbands. Even though she was
critical of immodest behavior, Nasif opposed what she called the “extrem-
ism” of some families that would not let women out of the house for visits,*
which indicates that at least some families attempted to live according to
the norm that al-Ibyani articulated.

Al-Ibyani broke no new ground in interpretation, though he inclined
toward conservatism on the question of the freedom of mobility of mar-
ried women. His method of referring only to the Qur’an, hadiths, and
the founder-scholars of the Hanafi school conferred a sacral authority on
Qadri’s code and his own explication. The rules in Qadri’s code and al-
Ibyani’s explication of them were derived from centuries of jurisprudence,
but to the uninitiated they appeared to come directly from the Qur’an, the
Sunna, and the founders of the Hanafi school of law.
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Codification and the Legacy of Qadri’s Personal Status Code

The codification of Muslim family law in twentieth-century Egypt was a
gradual and piecemeal process. Codes governing marriage and divorce
were enacted in 1920, 1923, and 1929, and inheritance and bequests in
1943 and 1946. The drafters of these laws adopted the method of takhayyur
to incorporate non-Hanafi jurisprudence on various points, but Hanafi
doctrines remained the basis of family law, and the predominant opinion
of the Hanafi school applied to any questions not addressed directly in
the codes. Beginning in the 1920s a number of professors in the School
of Law (which became the Faculty of Law of Cairo University) published
their own texts on Muslim personal status law. The latter studies tended
more often to include the references to the juridical literature that al-
Ibyani elided. A recent edition of Qadri’s code includes al-Ibyani’s Sharh
but also the appropriate juridical discussions in the four schools.”® Thus
recent scholarship has to some extent restored the study of Muslim family
law to its historical juridical context. The inclusion of the jurisprudence
of the four schools invites readers and, potentially, legislators to practice
takhayyur, whereby some of the flexibility of the old system of legal plu-
ralism can be recovered. However, latter-day scholars seem to be com-
mitted to preserving the predominant view in each school as it was in the
nineteenth century. The discussion and debate that was characteristic of
historical jurisprudence has ceased.

Although this chapter has examined Qadri’s code mainly in an Egyp-
tian context, it was part of a transnational process of selective codification
of the Sharia that included colonial translations of key texts, selective and
reordered translations like Sautayra and Cherbonneau’s code-like render-
ing of the Mukhtasar of Khalil, and, eventually, actual codes incorporat-
ing Shariatic principles. Translation and codification contributed to the
end of discussion and debate within the schools. As Robert Crews noted
in his study of Islam and the Russian Empire, codification promoted a new
understanding of Sharia “as a uniform and static law’ whose meanings
were fixed in texts and codes.”

Another enduring legacy of the judicial reorganization of the nine-
teenth century was the close association of the family with religion and
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religious law. This was a contingent development and neither inevitable
nor an expression of “the centrality of the family in Islam,”™” as is often
claimed. “The family,” understood to be a related domestic group, is an
artifact of the nineteenth century. Colonial scholarship produced the idea
that family law is the “heart” of the Sharia. The narrowing of the jurisdic-
tion of the Sharia Courts to family affairs was contingent on local politics,
influenced by the example of Algeria, and in conformity with transna-
tional trends. Since the late nineteenth century the association of religion
and the domestic realm has obliged those proposing the reform of family
law to invoke Qur’anic verses, hadiths, and jurisprudence for support. To
be sure, proponents of change have also appealed to the changing times
and modern values, but even the most recent reforms in the personal sta-
tus law have been justified (as well as opposed) on religious grounds. The
widespread acceptance of the idea that religion should govern family rela-
tionships has contributed to the persistence of the maintenance-obedience
relationship in law and social norms.



Marriage Modernized?
The Curious History of “House of Obedience”

For many Egyptian women the maintenance-obedience relationship
was epitomized in the term “house of obedience” (bayt al-ta‘a), which
refers to the obligation of the wife to obey her husband, and especially to
reside with him. Those of a certain age can still recall when that obliga-
tion was enforceable by the state authorities. A man whose wife left him
could obtain a judicial order of obedience (hukm al-ta‘a) instructing her to
return, and, if she refused, he could request the police to execute the order,
returning her by force if necessary. The Ministry of Justice suspended the
execution of orders of obedience by the police only in 1967, after decades
of campaigning against it by feminists and liberal men.!

Among Egyptians it is commonplace that enforcement of house of
obedience was a retrograde custom left over from an unenlightened past.
In reality it was a modern practice without precedent in custom or Mus-
lim family law. It originated in France, where courts enforced the duty of
a married woman to live with her husband wherever he chose by autho-
rizing the police to return runaway wives to their husbands. It migrated
into Algerian jurisprudence during the colonial-era reorganization of the
Sharia Courts, becoming indigenized as a feature of Muslim Algerian law.
French colonial knowledge of Muslim family law was the likely vector of
its transmission to Egypt. In Egypt the enforcement of orders of obedience
was sanctioned in Article 93 of the procedural law of 1897. It stated that
“the execution of a decision [ordering] the obedience of a wife (al-hukm bi-
ta‘at al-zawja), keeping a child in the custody of a close relation (mahram),
separating two spouses, and the like having to do with personal status,
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may be by compulsion (qahran) even if it leads to the use of force and entry
into houses.” The article went on to direct the administrative personnel to
follow the instructions given by the Sharia Court in such cases.?

This chapter situates the enforcement of house of obedience in the con-
text of the “modernization” of marriage. Rather than a comprehensive his-
tory, the aim is to locate its origin and to trace its indigenization in Egypt.

House of obedience was a concept in precolonial Muslim jurispru-
dence, but its enforcement by the state was an expression of several of the
social, ideological, and legal processes of change discussed in the preced-
ing chapters. In the late nineteenth century modernist writers, religious
officials, and civil servants raised concerns over the fate of the family.
The conjugal family, the elemental unit in society, had to be protected for
the sake of the nation, and so it was deemed appropriate for the state to
enforce the maintenance-obedience relationship. Irresponsible husbands
caused more concern than disobedient wives, and so the procedural laws
permitted the garnishment of the wages and property of men who failed
to maintain their dependents, as well as their imprisonment. The enforce-
ment of orders of wifely obedience was of less concern; the earliest discus-
sion of it that I found was in Abduh’s report on the reform of the Sharia
Courts, published three years after the procedural law of 1897. Orders of
obedience as well as those concerning child custody and the separation of
illicit couples® were evidently difficult to enforce in the face of resistance
by families and due to the sanctity of their homes. Thus the police were
authorized to carry out those orders by entering homes and using force.

Enforcement of house of obedience was one outcome of state central-
ization and the expansion of its managerial role in family affairs, which
by the turn of the century included civil registration of marriages and
divorces as well as enforcement of other aspects of the maintenance-obe-
dience relationship. That development overlapped with a second factor,
namely the articulation of a family ideology that emphasized the impor-
tance of the conjugal family and its role in childrearing, and the corollary
domestic ideology, which fit with the maintenance-obedience relationship.
Although Qasim Amin advocated against the “confinement” of women,
and respectable women were reportedly venturing out more often, that
was ostensibly with the permission of their male guardians. According
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to handbooks like al-Nawawi’s Sharh Uqud al-Lujayn, which was still in
circulation, men were entitled to restrain the mobility of their wives.

A third and closely related factor was the changing understanding of
Muslim family law among civil officials. Qadri’s influential code of per-
sonal status, designed in the form of a European code, stated mainstream
Hanafi legal norms as positive law and elided the historical discussion that
produced them, including the variant opinions. The rules in Qadri’s code,
including the duty of a married woman to remain at home, consequently
appeared to be more absolute than they were in the juridical discussions,
and al-Ibyani’s explication sacralized those rules. The civil officials who
drafted Article 93 of the 1897 law were exposed to Muslim family law
mainly through Qadri’s code. They very likely also were influenced by
French-Algerian writings on personal status law. Thus the transnational
circulation of colonial knowledge of Muslim family law was a fourth factor
in the composition of Article 93. Ironically, the French courts abandoned
the practice of forcibly returning runaway wives to their husbands by the
end of the nineteenth century, and afterward it survived as an indigenized
practice in North Africa, Egypt, and other parts of the Muslim world. In
the next century European scholars regarded it as a Muslim tradition, and
conservative Muslims defended it as sanctioned by revelation.

A Marital Dispute in Alexandria

A marital dispute that became a public scandal in Alexandria in the early
twentieth century offers us a vantage point on the complicated genealogy
of house of obedience in Egyptian law. The dispute involved a conditional
divorce allegedly declared by Shaykh Ahmad Sulayman Basha to his wife
Nafisa Dhuhni.* Nafisa claimed that Shaykh Ahmad declared that if she
left his house on Muharram Bey Street she would be “free of his custody”
(khalisa min ismatihi), an expression meaning that she would be irrevoca-
bly divorced. In the event she left and went to stay with her brother, Mus-
tafa Dhuhni Bey, several blocks away in al-Raml, in February 1902. Then
she petitioned the Sharia Court to recognize the divorce.’

Both husband and wife were from prominent families. Shaykh Ahmad
and his brothers were among the senior ulama of Alexandria, and Nafisa’s
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brother and their late father were government employees with the title of
bey.® Families of this stature were normally loath to air their dirty linen in
public, but to gain legal recognition of her divorce Nafisa had to sue in the
Sharia Court to establish that the conditional divorce had been declared
and that the condition had been fulfilled. Men often tried to control the
behavior of their wives by swearing conditional divorces, as we saw pre-
viously, and forbidding them to go out of the house or to the house of a
relative was one of the more common tactics. Lawsuits of the kind raised
by Nafisa were also not unusual, since for some women these oaths of
conditional divorce offered an opportunity to be freed from an unpleas-
ant marital situation. Shaykh Ahmad contested the alleged divorce in the
Sharia Court, and while doing so he took advantage of his status as a pro-
tégé of France to sue Nafisa in the French consular court for abandoning
the marital domicile.” Invoking her duty of obedience, he asked the court
to order her to return immediately and to authorize the use of force if
she refused.® The consular court issued its verdict in early April, ordering
Nafisa to return to the house of her husband. Two months later the Sharia
Court also ruled against Nafisa due to her inability to produce witnesses
to verify that the alleged oath of conditional divorce had been uttered.

The scandal that ensued was not caused by Nafisa’s suit but by Shaykh
Ahmad’s countersuit. Ali Yusuf, editor of the popular newspaper al-
Mu’ayyad, turned this case into a cause célébre. From the public reading
of the verdict of the consular court in April to the decision of the Sharia
Court in June, al-Mu'ayyad rallied public opinion against the involvement
of the French consular court in a personal status case concerning Muslim
Egyptians. The opening salvo was an article titled “French Consulate Sei-
zure of the Judicature of the Islamic Sharia.” This and subsequent articles
hammered on the theme that the French consulate had arrogated to itself
the power to make decisions on intimate matters involving the personal
status of Muslim Egyptians, where it had no business. Al-Mu'ayyad crit-
icized Shaykh Ahmad for resorting to the consular court, but its main
theme was the interference of a foreign, Christian power in matters of “the
Islamic Sharia.” The term “personal status” appeared in these articles
without any explanation, evidence that the readership was by then famil-
iar with this term.
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In addition to the relevant court records, the articles in al-Muayyad
offer a detailed portrait of the relationship between Nafisa and Shaykh
Ahmad, albeit a one-sided one, for Nafisa (or more likely her lawyer) used
the columns of al-Muayyad to generate public sympathy. She agreed to
return to Shaykh Ahmad after the Sharia Court ruled against her, but only
after publishing her personal account of the affair.”” In it she wrote that
she was previously married to Shaykh Ibrahim Sulayman Basha, a brother
of Shaykh Ahmad who died in 1890. The deceased had named Shaykh
Ahmad as the guardian of her daughter Zaynab. She was persuaded to
appoint another brother, Shaykh Muhammad, as her legal agent, but after
marrying Shaykh Ahmad she named him as her legal agent. Not long after
that she learned that Shaykh Muhammad and Shaykh Ahmad had con-
nived to persuade her to release (takharuj) her portion of her late husband’s
estate to his two children, namely Zaynab and Ali," Ibrahim’s son by Naf-
isa’s co-wife. Nafisa claimed that in doing so the brothers took advantage
of her lack of knowledge of affairs and her state of grief. The release was
recorded informally and not registered in the court until after her marriage
to Shaykh Ahmad, which is when Nafisa realized she had been deceived.
That, she wrote, was when she left Shaykh Ahmad the first time.

Thereafter the couple reconciled, though Nafisa also alleged that
Shaykh Ahmad, as her husband and agent, mismanaged the property she
inherited from her late father, so that she became virtually penniless. Now,
a decade later, Nafisa received another shock when she was informed of a
marriage contract betrothing her daughter Zaynab to the son of Shaykh
Ahmad by another wife, Zaynab’s first cousin Abd al-Latif. The contract
had been made between Shaykh Ibrahim, Zaynab’s late father, and Shaykh
Ahmad. There was a tradition of endogamous marriage in that family,
Nafisa wrote, which was their way of preserving the family’s wealth. But
she said she wanted her daughter to marry someone with whom she would
be happy, regardless of whether he was from the family.

Nafisa left Shaykh Ahmad a second time over the issue of Zaynab’s
marriage in February 1902, presumably taking Zaynab with her. In March,
at about the same time that Shaykh Ahmad brought his obedience suit
against Nafisa in the consular court, his son Abd al-Latif sued Zaynab in
the Sharia Court to oblige her to join him as his wife in his home. Zaynab
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countered with a suit in the National Court alleging that her late father’s
signature on the contract of marriage was a forgery. Abd al-Latif and
several witnesses who signed the contract were convicted of forgery, but
the verdict was reversed upon appeal, and in March 1903 Zaynab had no
choice but to accept the legality of her marriage to Abd al-Latif.'"* In Hanafi
law the father of a minor had the authority to marry her or him oftf without
their consent, and so neither Zaynab nor her mother could contest the
contract once her father’s signature and seal were authenticated.

This family drama posed a number of issues regarding marriage
and women that had begun to be discussed publicly during the previ-
ous decades. Three years earlier Qasim Amin had argued in Tahrir al-
Mar’a that an education would enable women like Nafisa to handle their
own affairs and to avoid being taken advantage of, as she claimed had
been done by her second husband and her brother-in-law. Her daughter
Zaynab’s marriage seemed to epitomize the evils of child marriage and
marriages of convenience as opposed to the merits of companionate mar-
riage.”” Nafisa or her lawyer may have tailored her account of the affair to
evoke those issues in a bid for public sympathy, but that would indicate the
extent to which those ideas were being aired in the press and the ground
they had gained.

However, al-Mu'ayyad focused its indignation almost entirely on the
issue of foreign intervention in an Egyptian personal status case. For Ali
Yusuf, the editor, the overriding issue was national sovereignty and non-
interference in Muslim affairs, not the rights of women or the need to
reform marriage practices. But the consular court applied Muslim family
law in its ruling, not French law, a point that al-Muayyad omitted in its
coverage of the case. In its decision the consular court asserted its juris-
diction in cases involving French nationals, including Muslims, and it
asserted the competence of French consular courts in Muslim personal
status cases." Left unstated was the source of that competence: the body
of French legal scholarship on Muslim family law and the availability of
translations of certain legal texts, on the basis of which French magistrates
had heard appeals from the Algerian Sharia Courts for decades. In the
case of Shaykh Ahmad and Nafisa the consular court applied Muhammad
Qadri’s code of personal status, which it described as forbidding a married
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woman from leaving the marital domicile without permission: “Whereas
this law in its article 212 forbids the woman from leaving the conjugal

domicile without authorization.”

That reading reflected an understand-
ing of Qadri’s article 212 as positive law. It stated that a married woman
was obliged “to restrict herself to remaining in [her husband’s] house . . .
and not to go out from it except with his permission,” but it did not men-
tion physical restraint. In ruling that Nafisa must return to the house of
Shaykh Ahmad, the consular court drew on knowledge of Muslim family
law that had developed in Algerian jurisprudence.'®

In addition to al-Mu'ayyad the Egyptian government objected to the
involvement of the consular court in this case, and the Ministry of Interior
instructed the Alexandria municipality not to enforce the consular court’s
ruling that Nafisa must return to Shaykh Ahmad. Neither the government
nor al-Muayyad raised an objection to the idea of the police using force
to return Nafisa to her husband, which was authorized in the 1897 law.
However, the legal journal al-Ahkam al-Shar‘iyya was indignant at the
possibility that she might be brought back to the house of her husband,
“cowering [and] humiliated, surrounded by police armed to the teeth to
prevent her from fleeing.”"’

The Wife’s Duty of Obedience in Muslim Family Law

In the applied Muslim family law of the Ottoman era, as represented in
legal commentaries and fatwa collections from the sixteenth through
nineteenth centuries, a wife’s duty of obedience included submitting her-
self to her husband and not leaving his house without his permission, with
certain exceptions, contingent on payment of the prompt dower and the
provision of maintenance by her husband. The ideal of a married woman
keeping to the home presumed a certain level of household income. Urban
working-class and rural women routinely worked in public or semipublic
space, and/or they passed through public space on their way to work. The
juridical literature recognized the reality and even the necessity of work-
ing women, but those women had no legal claim to maintenance if their
husbands objected to their going out."”® For example, al-Abbasi ruled that a
married woman who worked as a bathhouse attendant forfeited her right
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to maintenance even though she returned to the marital home each day.”
Conversely, a woman who stayed at home could petition a Sharia Court
judge to determine the amount of maintenance she was owed and even to
garnish her husband’s wages or property for payment.”® Thus the mainte-
nance-obedience relationship was not a simple matter of the entitlement
of the husband to the submission and obedience of the wife after paying
the advance dower. He was also obliged to provide maintenance. A dis-
obedient wife forfeited her entitlement to maintenance but she could not
be restrained in the marital domicile.

The typical form of disobedience (nushuz) was abandonment of the
marital domicile, and it was commonplace. To judge from latter-day eth-
nographies, young married women often returned to their natal families
to air their grievances. Many if not most of these situations were resolved
by the intervention of mediators.! Precolonial writings strongly empha-
sized the obligation of the wife to stay in her husband’s house and not to
go out without his permission, which indicates how often women violated
that norm. Ibn Hajar al-Haythami discussed wifely disobedience in his
book of major transgressions, and other writers invoked hadiths that said
the angels would curse a disobedient wife until she returned to the obedi-
ence of her husband.?? These rhetorical exhortations and threats in the
precolonial writings, together with declarations of conditional divorce,
are suggestive of the limited coercive power available to men when it came
to controlling the mobility of their wives.

The Grand Mufti al-Abbasi heard numerous obedience cases, all of
them involving women who left their husbands.” A contract of marriage
and payment of the advance dower entitled a man to the obedience of his
wife, including her residence with him, provided she was old enough for
sexual relations. If she refused to join him or left him, he had a number
of recourses. A disobedient wife might ask her husband to divorce her,
though by doing so he would incur the obligation of paying her the delayed
portion of her dower and temporary maintenance. Alternatively, the cou-
ple could bargain for a khul® or mubara’a divorce, in which she released
him from most or all of his obligations as an inducement to divorce her.

Of course, men had the option of polygyny, and they did not have
to divorce a disobedient wife to be free of responsibility for her. A man
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whose wife refused to live with him could petition a judge to affirm her
disobedience and thereby relieve him of the obligation to provide her with
maintenance. The mufti heard this case in 1849:

Question: In the case of a woman who departed from the obedience of her
husband, and he entreated her in the presence of the Sharia Court judge,
so [the judge] set such-and-such an amount daily for her as maintenance
and ordered her to reside with [her husband] in the place of his obedi-
ence, and he requested her to do that but she refused to obey him in the
presence of Muslim witnesses: shall she be considered disobedient and
[shall] the husband not be obligated to provide her with maintenance nor
with clothing as long as she is disobedient? Answer: Yes, she shall be con-
sidered disobedient by that, whereas he provided her with the advance
dower and the domicile was appropriate, and she is not due maintenance
as long as she is like that, and God the Exalted is most knowing!**

The same principle applied if a woman refused when her husband sum-
moned her to reside in his house. In one such case, after a woman repeat-
edly refused to join her husband, the mufti ruled that she was disobedient
and had no claim to maintenance as long as she persisted in her refusal.®

A third situation arose when the aggrieved husband declined to accept
an affirmation of his wife’s disobedience and persisted in demanding that
she return to him. After quarreling with her mother-in-law and being
struck by her husband, a woman went to stay with her mother. When asked
to return she refused, requesting instead to remain in a state of disobedi-
ence—that is, to remain in her mother’s house and to forfeit maintenance
from her husband. But her husband refused to accept that. “And so,” the
mufti was asked, “if he was providing what she was legally due, shall her
request be refused and shall she be obligated to obey him and to remain in
his domicile by compulsion (jabran alayha), he having the right to domi-
cile her in a place free of his family or of her family?” The mufti answered
in the affirmative.?® In this and similar cases in which the husband refused
to accept an affirmation of his wife’s disobedience, the mufti would rule
that she should be “ordered” (tu’mar) to return to him or “compelled”
(tujabbar) to do so. But the execution of these decisions was impossible if
her family was willing to support and protect her.
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Several cases illustrate the absence of means to enforce orders of obe-
dience. Consider this fatwa from 1856:

Question: In the case of a man who married a woman and [consum-
mated the marriage] in the house of her father, and then after that he
desired to move her to another house that was appropriate as their resi-
dence, free of his family and of her family, in the town in which he mar-
ried her, but she refused to do that: whereas the husband paid her what
was agreed upon as the prompt dower and he was providing what she
was due legally, shall she be compelled to obey him, and if she refuses
to do that shall she be disobedient so he shall not be required to provide
her with maintenance and clothing? Answer: Yes, the wife shall be com-
pelled to obey her husband, the situation being as was mentioned, and
if she refuses to move with him to his legally appropriate domicile she
shall be disobedient and shall have no maintenance as long as she is like
that, and God the Exalted is most knowing!*”

Both the question and the answer anticipated the refusal of the woman to
comply with the order of obedience. In this and similar cases it appears
that so long as the family of a disobedient wife was willing to harbor her,
the authorities would not enforce an order of obedience by removing her
from their house.

The limited ability of the judicial and civil authorities to enforce orders
of obedience was illustrated vividly in this case heard by the mufti in 1852:

Question: In the case of a man whose wife became disobedient from him
[by staying] in the house of her father for a period of two years, and the
husband summoned her to his obedience in [the court], but she refused,
saying, “I detest him and I do not agree to join myself and him”; and so
the judge threatened her and put her in fear of a harsh beating and the
civil official (al-hakim al-siyasi) gave her brother a harsh beating so that
he would induce his sister to [return to] the obedience of the husband,
but she did not agree, saying, “I will kill myself but I will not return to
him,” and she remained in the house of her father. And so, as the situ-
ation is this, shall she be recorded as disobedient and undeserving of
maintenance, while it is not permitted to cause her pain by beating at
any time until God shall unite them? Answer: There is no maintenance
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due the wife as long as she is disobedient and outside of the obedi-
ence of the husband without a legal justification; she shall be ordered
to obedience, and the disobedience shall not be affirmed because it is
an act of insubordination. [The jurists] have explained that in every act
of insubordination there is no divinely ordained punishment (hadd)
determined, but in it there is a discretionary punishment, and it men-
tions in al-Tanwir and its explication in the chapter of discretionary
punishment, “the master shall chastise his slave, and the husband his
wife for her neglect of the legally prescribed adornment of which she is
capable, her neglect of cleansing [herself of] impurity, upon going out of
the house if she is not entitled to do so, and neglecting to answer to the
bed if she is not menstruating.” And God the Exalted is most knowing!*

The authority cited in the answer was the compendium of Hanafi law by
Shams al-Din Muhammad al-Timurtashi titled Tanwir al-Absar wa Jami
al-Bihar, which was completed in 1587. The explication mentioned was al-
Haskafi’s al-Durr al-Mukhtar, which in turn was the subject of Ibn Abdin’s
influential commentary, Radd al-Muhtar.*® The passage quoted makes
clear the view of the jurists that a husband was entitled to chastise his wife
for a variety of misdeeds, including leaving the house without his per-
mission or a legally sanctioned reason, but that a painful beating was not
permitted, as the question in the fatwa stated. The obvious and therefore
unmentioned reference was the commentary on the Qur’anic verse (4:34),
which was interpreted as authorizing a husband to induce his wife to obe-
dience by admonishing her, then depriving her of affection, and finally by
striking her. But that was not to be done with excessive force and not on
the face or another sensitive part of the body.*

Thus in spite of the judge’s order of obedience, his attempt to frighten
the woman, and the beating of her brother, she could not be coerced to join
her husband. Neither the husband nor the authorities were authorized to
violate the authority of a household head over his or her dependents, even
if they were harboring a disobedient wife. In another case the mufti men-
tioned that an appropriate discretionary punishment could be prescribed
by the judge to bring an end to the insubordination of a disobedient wife.
But again there was no suggestion of how the punishment could be meted
out, nor that the woman could be returned to her husband by force.*
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It should be emphasized that the maintenance-obedience relation-
ship was the context in which the jurists carried on these discussions. Al-
Abbasi’s fatwas on this subject all appeared in his chapter on maintenance
(nafaqa). In his commentary on the passage quoted above from al-Has-
kafi’s chapter on discretionary punishment, Ibn Abdin directed the reader
to his own chapter on maintenance, where the discussion concerned the
denial of maintenance to a disobedient wife, and no other form of coer-
cion. The forcible return of runaway wives was not sanctioned either in
jurisprudence or in Egyptian judicial practice before 1897. Article 93 of
the procedural law of that year introduced a significant change by autho-
rizing the police to enforce orders of obedience by entering houses and
using force.

French and Algerian Precedents

The earliest instance of the use of state power to return runaway wives to
their husbands was not in a Muslim country but in France. Articles 213
and 214 of the Napoleonic code of 1804 stated that a married woman owed
obedience to her husband and that she was required to live with him wher-
ever he chose to reside.”> A woman might be granted a legal separation for
cruelty or injury, but divorce was not available to French women between
1816 and 1884. Women who left their husbands without legal justification
were deprived of financial support at first, but in 1827 the Court of Cas-
sation of Paris ruled that “[w]hen a wife has been directed by court order
to return to the conjugal domicile” and refuses to comply, “police force
[may] be used to return the wife to the home and to the conjugal bed.”*
The police continued to be called upon to enforce the duty of cohabitation
of French wives until late in the century.*

The idea that a wife should obey her husband had deep roots in French
culture, but the categorical requirement of obedience and cohabitation in
the civil code and the sanctioning of the use of police to enforce the law
were modern innovations. The involvement of the state in the return of
runaway wives reflected concern for the integrity of the conjugal family,
which, in the view of the French authorities, required the upholding of the
husband’s marital authority. Coincidentally a similar situation prevailed
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in Britain after the Divorce Act of 1857, in which a runaway wife could
be subject to a court order of “restitution of conjugal rights,” or in other
words an order to return to the conjugal home. However, Britain decrimi-
nalized abandonment of the marital domicile in 1884, and in France, the
Nagquet law of the same year reintroduced divorce, which tended to miti-
gate the marital authority of men, though the relevant sections of the civil
code were not revised until 1938.%° By then the forcible return of runaway
wives had migrated into Algerian jurisprudence, and it had become asso-
ciated exclusively with Muslim culture.

French studies of Algerian Muslim law permit us to identify the
approximate moment of that migration. In a study published in 1860,
Charles Gillotte asserted that although a Muslim married woman owed
“absolute submission to her husband’s orders,” her husband could not
force her to change the location of her residence (that is, to move a great
distance from her family) nor to accompany him on a trip of more than
three days.* Evidently Gillotte found this remarkable because French law
required women to accompany their husbands wherever they chose to
reside. Gillotte’s discussion, which followed precolonial Muslim writings
similar to those in use in Egypt, exposed additional limits to the marital
authority of the husband. It began by stating that a husband should use
kindness to encourage his wife to fulfill her duties. While mentioning his
right to enforce her obedience by denying her affection and even striking
her, Gillotte devoted most of that passage to the procedure recommended
when a woman complained to the Sharia Court about her treatment by her
husband. It was the responsibility of the judge to hear marital disputes and
to appoint mediators between the spouses.” Gillotte made no mention of
the forcible return of runaway wives because it did not occur.

The later study by Sautayra and Cherbonneau shows how quickly
things changed. They cited, for example, a decision by the Sharia Court of
Constantine in 1861 that a married woman who left her husband must be
returned immediately to the conjugal domicile regardless of any lawsuit
she had initiated to the contrary. An 1866 decision by the Sharia Court
of Mostaganem held that a married woman who refused to reside with
her husband could be compelled to do so by force. Another 1866 deci-
sion by the Sharia Court in Constantine, upheld by the Court of Algiers,
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determined that a married woman was required “to live with her husband
and to follow him wherever he decides to reside.”*® The last decision, which
echoed Article 214 of the French civil code and not historical Muslim
jurisprudence, clearly shows the infiltration of French legal doctrine into
Muslim Algerian jurisprudence. In Ottoman-era Muslim jurisprudence a
man could not compel his wife to move a great distance from her home-
town or natal family, something accurately reported by Gillotte less than
a decade earlier.

These and other decisions cited by Sautayra and Cherbonneau indi-
cate that a more coercive attitude toward married women entered Muslim
Algerian jurisprudence in the 1860s at about the time of the reorganiza-
tion of the Sharia Court system.* The use of police to enforce a married
woman’s duty to live with her husband continued in Algeria long after the
practice ceased in France. Recalcitrant wives reportedly would attempt
to face down their husbands by declaring, “Even the superintendent of
police will not make me return to you!™° French colonial officials became
reluctant to use the gendarmerie to execute orders of obedience in the
1920s, fearing public scandal. The solution of the procurer-general was
to have the orders enforced by local agents.*! By then, the practice was
thoroughly identified with Muslim culture, its French origin erased from
memory. The French made use of the knowledge of Muslim family law
they had developed in Algeria when establishing Sharia Court systems
in Sudanic Africa, and the practice of forcibly returning runaway wives
migrated there along with French expertise.*> It was that knowledge of
Muslim family law that the French consular court of Alexandria applied
in its interpretation of Qadri’s personal status code as requiring Nafisa
Dhuhni to return to the house of her husband.

Enforcement of House of Obedience in Egypt

Why did the officials who drafted the 1897 procedural law include a provi-
sion authorizing the police to enforce orders of obedience? To begin with,
it was consistent with social norms. The term bayt al-ta‘a or “house of obe-
dience,” which referred to the maintenance-obedience relationship, came
from Muslim jurisprudence. The juridical literature and fatwa collections
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are replete with references to the wife’s duty of obedience (ta'a) and the
marital domicile as the “place” or the “house” of obedience to the husband
(mahall or bayt ta'atihi). This was also an era of growing anxiety over the
presence of women in public space, which seems to have correlated with
the redesign and expansion of cities following European models, and the
creation of new and unfamiliar kinds of public space.”* The explication of
Qadri’s code by al-Ibyani might be read as one response to these changes.
Al-Ibyani preferred the view of Ibn al-Humam, namely that women should
not be permitted to go out often, and that those who did so should do their
utmost to avoid attracting attention. That conservative ideal could only be
realized in practice by the wealthy, but it was a widespread ideal neverthe-
less. It was evident, for example, in press coverage of the infamous Raya
and Sakina murders in Alexandria, which were discovered in 1920. The
victims were women whom the two sisters lured to their apartment to
be robbed and killed. According to Shaun Lopez, editorialists blamed the
victims for venturing into public space without a chaperone, which they
attributed to the loss of traditional mores, including women’s modesty.
One writer made the confused claim that “our religion forbids [the] Mus-
lim [woman] from being visible outside the home unless she is with a close
family member strong enough to protect her if an assailant attacked her,
to keep away from her suspicion and the suspicious, to order her to stay in
her house and not to display her beauty out of ignorance, [to] order her to
veil or seclude herself for fear of fitna, sin, and the forbidden.™* Muslim
jurisprudence required that a close relative accompany a woman when she
traveled, not when she went out of her home, but the writer conveyed the
idea that women should remain at home and not appear in public. The
concern of late-nineteenth-century male reformers over easy divorce and
the nonpayment of maintenance was also expressed in terms of the moral
peril that impoverished and unsupervised women supposedly posed.*
Thus while the maintenance-obedience relationship had a basis in juris-
prudence, in the public mind it was strongly connected with morality.

It is likely that the new family ideology had some influence on the
officials who drafted the 1897 law and that they intended Article 93 to
protect the integrity of the conjugal family. The preamble to the law men-
tioned that it was drafted in the Ministry of Justice and reviewed by the
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prime minister in consultation with certain members of the parliament
before the khedive issued it.* The future Grand Mufti Muhammad Abduh
participated in a committee the previous year that suggested a number of
reforms, some of which were included in this law,*” but it was mainly the
work of civil servants trained in French law, not religious scholars. The ex-
posure of civil servants to Muslim family law was largely through the study
of Qadri’s code and al-Ibyani’s teaching in the School of Law.

Disobedient wives were not a new phenomenon, as evidenced by Ibn
Hajar al-Haythami’s discussion of it in the sixteenth century, nor is there
any indication of an outbreak of disobedience toward the end of the nine-
teenth century. The difference between the time of Ibn Hajar al-Haythami
and the late nineteenth century was twofold. First, there was the reimag-
ining of the family and its role in society, or in other words the new fam-
ily ideology. Disobedient—in the sense of runaway—wives disrupted and
potentially broke up the conjugal family, which was now identified as the
elemental unit in a modern society. Second, and given the importance of
the family, there was the idea that the state ought to enforce the wife’s
obligation of obedience just as it enforced the husband’s obligation to pay
maintenance. Thus at a time in which European governments were aban-
doning coercion and adopting other, less direct measures to keep women
at home, such as labor laws restricting their employment, Egyptian civil
servants decided that the state should enforce the duty of a married
woman to remain at home. Though couched in the juridical language of
“obedience,” this was a hybridization of former French legal practice with
Muslim jurisprudence.

It was also consistent with the goal of making the judicial system more
effective, as Ron Shaham has argued.*® One of the criticisms Abduh lev-
eled at the operation of the Sharia court system in his report of 1900 had to
do with the haphazard implementation of court orders, including orders
of obedience. Men used multiple tricks to avoid the garnishment of their
wages to pay arrears of maintenance, divorcées were routinely prevented
from visiting children in the custody of their ex-husbands, and when
the police returned a disobedient wife to her husband there was noth-
ing to stop her from leaving him again the next day.* Abduh viewed the
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misbehavior of husbands and ex-husbands as a bigger problem than the
disobedience of wives, but he clearly thought that orders of obedience
should be enforced.

Abduh’s report, based on an investigation carried out in 1899, inciden-
tally confirms that orders of obedience were being enforced shortly after
the 1897 law was issued. Additional confirmation appears in the memoirs
of Huda al-Sha‘rawi, who separated from her husband in 1894. He with-
held financial support but she was able to make do with her own income.
Some seven years later a family friend pressured her to reconcile, men-
tioning that her husband had the right to force her to return to him—a
reference to the enforcement of house of obedience that her readers would
have understood. In the end it was pressure from her brother that induced
her to rejoin her husband.”® A year or two later the case of Shaykh Ahmad
Sulayman Basha and Nafisa Dhuhni was aired before the public, and the
indignant response in al-Ahkam al-Shar‘iyya referred to the possibility of
the police escorting her back to the house of her husband. Ahmad Amin,
who served as a Sharia Court judge in the early 1920s, also mentioned the
use of police in these cases:

There were wives asking for financial support from their husbands, and
husbands asking for obedience from their wives. About eighty percent
of the cases were of this sort. Husbands were sentenced to pay financial
support, and if they did not they were sentenced to a term of impris-
onment. Wives were sentenced to obey. I continued to rule obedience
although I did not deem it proper and felt it was unthinkable. How
could a woman be taken from her own home by the police and placed in
her husband’s by the police too? How could this be marital life? I could
understand the use of police force in implementing material affairs,
such as the restoration of a plot of land to its owner, the placing of a sen-
tenced man in prison, the execution of the death sentence, and similar
financial and criminal matters. But I could never understand the imple-
mentation of marital life by the police unless I understood love by force
or affection by the sword. For this reason, I used to pass these sentences
in accordance with traditions not conscience, and in agreement with

books, laws and regulations, not the heart.”*
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As Abduh had observed, a man could not prevent his wife from leaving
again after she was returned, and the husband had to petition the court for
an order of obedience each time his wife left him. In France critics raised
this point to show how impractical the forcible return of runaway wives
was.”? But in Egypt the law was amended in 1910 to allow the repeated
enforcement of an order of obedience.” That provision was retained in the
procedural law of 1931,>* and it remained in effect until set aside by the
ministerial order in 1967.

Despite the enactment of house of obedience in 1897 and the strength-
ening of the enforcement regime in 1910, opposition to it was slow to ap-
pear. Abduh supported it, and Qasim Amin did not mention it. Nor did
Malak Hifni Nasif, even though she took up writing a decade after the
procedural law was issued. Margot Badran has suggested that the early
feminists were slow to oppose the law because it mainly affected lower-
class women,* but Nafisa Dhuhni and Huda al-Sha'rawi were certainly
not from the lower class. Opposition to the enforcement of house of obe-
dience began to appear in the 1920s, especially after the formation of
the Egyptian Feminist Union (EFU, 1925), which gave activist women a
platform from which they could articulate multiple demands for reform
to improve the lot of women and their families. The EFU characterized
house of obedience in speeches and in articles as a barbaric practice in-
consistent with Islam.>® But by then it was so thoroughly identified with
Muslim culture that liberals assumed it to be one of a number of erro-
neous interpretations and backward traditions that were not condoned
by the true faith. The EFU was correct in labeling house of obedience
un-Islamic but they and others failed to recognize its roots in colonial
modernity.

Obedience cases were prosecuted well into the middle of the twentieth
century,”” and denunciations of the enforcement of obedience continued.*
But house of obedience was defended by socially conservative writers who
argued—much like French conservatives had argued a century earlier—
that its abolition would result in social chaos. According to one of those
writers the obligation of women to reside with their husbands in return for
their husbands’ support was not unique to Islam:
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(]t is the established principle in most laws of civilized nations. For
example the French civil code in articles 213 and 214 states that a man
is responsible for providing all of his wife’s needs and that in return a
woman is required to obey her husband and live with him wherever he
resides and to accompany him to wherever he decides to reside. It is as
if these two articles are translations of the Qur’anic verse, “Men are in
charge of women in that God has favored one over the other and in that
they spend of their wealth.”

The author had no inkling that the similarity between the French code
and Egyptian legal practice was more than coincidental. However, his use
of a Qur’anic verse in defense of the enforcement of house of obedience is
an example of how that practice became indigenized and sacralized.

The order of the Ministry of Justice instructing the police not to enforce
orders of obedience, issued in February 1967, indicates the extent to which
sentiments had changed since the early twentieth century. It cited wide-
spread complaints about the enforcement of obedience and explained that
it was not based on any Islamic text, nor was it called for in other religious
laws. Moreover, it taxed the honor of women and caused instability and
hatred in the family, undoubtedly with negative effects on the children.®
Ninety years earlier the unstated reason for enforcing orders of obedience
had been the effectiveness of Sharia Court decisions that upheld the integ-
rity of the conjugal family. Now the welfare of the family was invoked to
cancel the policy of enforcing orders of obedience.'

Thereafter the situation reverted to something like what it had been
before the procedural law of 1897, in which women who deserted the
marital home were regarded as disobedient and lost their entitlement to
maintenance. Their husbands had to petition the court for an order of obe-
dience, and the disobedient wife would be notified by the court that non-
compliance with the order would result in the forfeiture of maintenance.®*

The curious history of house of obedience contradicts the commonplace
notion that processes of “modernization” invariably produce improve-
ments in the human condition. It also complicates the question of the



204 . Modemnizing Marriage

impact of Western-inspired reforms on the status of women. Legal mod-
ernization—that is, the reorganization of the judicial system along Euro-
pean lines—produced a hybridized system in which the flexibility of the
old Sharia court system was replaced by rigidity, and formerly normative
legal rules that were not always enforced became positive law enforced by
the state. Nineteenth-century legal modernization produced at least two
significant setbacks for the welfare of women that required subsequent
amelioration. Hanafization disadvantaged married women by making
it more difficult for them to collect arrears of maintenance or to escape
marriages in which they were unsupported, deserted, or abused, and the
enforcement of house of obedience ironically gave new meaning to the
concept of married women as captives or prisoners of their husbands.
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Egypt’s marriage system, its family ideology, and its family law origi-
nated in the late nineteenth and early twentieth centuries. A century later
the foundations of modern family life established in that era continued to
affect behavior and influence debates, and certain features of family law
persisted nearly unchanged.

One of the purposes of this book has been to document and narrate
those beginnings and observe how family life changed from what it had
beenin the precolonial era. The reconstruction of this history has debunked
the idea that no significant changes occurred in family life before World
War I and also showed that the causes of change were complex. The mod-
ernization of marriage was not solely due to European influence, as older
theories of modernization would have predicted, nor was it entirely due to
internal socioeconomic factors. In any event, the internal-external dichot-
omy is meaningless, for the construction of a family ideology involved the
hybridization of post-Enlightenment European and precolonial Muslim
ideas and their alteration in the process. Nor do contingent political devel-
opments that profoundly affected ruling- and upper-class family culture
conform to an internal—external dichotomy. In the 1870s the khedival
family abandoned slave concubinage in favor of royal endogamy and, nec-
essarily, monogamy, following the establishment of primogeniture in suc-
cession to the khedivate. Monogamy and polygyny were not considered
to be mutually exclusive opposites in Ottoman Egyptian culture, which
may be why only Westerners found the change remarkable. Nevertheless,
the khedival family were trendsetters and their monogamy was on public
display. This change coincided with the publication of modernist works
and, in the following decades, periodicals that promoted the virtues of
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companionate marriage, including monogamy. The demise of household
government and the suppression of slave trafficking occurred in the same
decade. The last generation of harem women (slaves trained to become
upper-class consorts) was married off in the final decades of the century,
leaving upper-class families without the option of reproducing through
slave concubines. With the end of the slave trade, also, men in the lower
strata were no longer able to substitute slave women for contractual wives.
Anecdotal evidence suggests a decline in ruling- and upper-class polyg-
yny in the last quarter of the nineteenth century, and Khedive Abbas IT’s
clandestine polygyny is a sure sign that public opinion had turned against
that practice—a change of attitude to which the example of the khedival
family contributed. Census data show a steady decline in polygyny from
the beginning of the twentieth century, even though it was unrestricted
until 1979.!

There was a dramatic rise in the age of marriage between the mid-
nineteenth century and the early twentieth century, especially in urban
society. It began well before the enactment of a minimum age require-
ment in 1923, and since it occurred society-wide it cannot have been
purely an effect of “enlightenment” (the beneficial effects of modern edu-
cation) at that early date.? However, among the effendiyya men delayed
marriage to finish their education and start a career, and that may have
contributed to the demise of large joint households in the urban upper
class after World War L.

If before the war political events and economic and demographic
trends had the greatest influence on the system of marriage and family
formation, the family ideology articulated by modernist intellectuals and
popularized in the periodical press, and later in school textbooks, films,
and television serials, became dominant afterward. Egyptian family ide-
ology was a hybrid of post-Enlightenment French social thought and
precolonial Muslim writings on marriage. Modernist intellectuals like
al-Tahtawi and Mubarak and their counterparts elsewhere in the Otto-
man Empire drew upon Islamic sources and the literary heritage to valo-
rize women’s education and companionate, monogamous marriage. They
drew more directly on European ideas of social progress for a domestic
ideology, joining it with the maintenance-obedience relationship. Family
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ideology, including domesticity, aimed at social improvement through
the proper education of children, including the formation of their char-
acter. Domesticity was not an antimodern idea invented to keep women
in the domestic sphere. Rather, it constructed a domestic sphere to serve
as the married woman’s domain as part of the modernist project. At a
time when popular writings still asserted that women were deficient in
intellect and faith, describing married women as captives in the house
of their husbands, modernist domesticity affirmed the ability of women
to acquire an education, manage a household, and rear children, activi-
ties upon which the improvement of the nation depended. Early feminist-
modernist writers joined their male counterparts in valorizing women’s
domestic vocation but differed from them in asserting that women should
also have the option of pursuing a higher education and working outside
of the home.

Today secular nationalists and religious conservatives alike uphold
the conjugal family and companionate marriage as normative, projecting
them into the distant past as authentically Egyptian and Islamic and as a
foil to modern times, in which family values have supposedly weakened.
The main difference between religious and nonreligious supporters of the
conjugal family ideal, as Lila Abu-Lughod has written, is the degree to
which they accept the participation of women in the paid workforce.? Ten-
sion between the two modern ideals of women’s domesticity and women’s
emancipation, which was noticeable in the contrasting attitudes of male
modernists and feminist-modernists toward women’s work, found expres-
sion later in the republican constitutions, each of which has committed
the state to enabling women to balance family obligations with work.

Another aim of this book was to assess the validity of the idea that as
societies urbanize and industrialize they will develop similar family pat-
terns. Here it is useful to recall Talal Asad’s point that Egyptian modernity
has not replicated European culture, due to a different starting point and
because there is no single European or Western modernity. The trend has
not been one of convergence in the sense that William Goode predicted,
not only because of the persistence of important differences but also
because the Western family pattern, which Goode took as the exemplary
modern one, has changed from what it was in the mid-twentieth century.
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The differences between Egyptian and Euro-American family pat-
terns are numerous. Marriage in Egypt continues to be relatively early
and nearly universal, while Northwestern Europe and North America
seem to have reverted to historical patterns of relatively late and nonuni-
versal marriage. In Egypt the urban middle and upper classes no longer
form joint family households, but extended families prefer to reside in
adjacent or nearby apartments, often within the same building, which
they may own. This contrasts with the Northwestern European sys-
tem, in which historically the joint family household was rare and has
left no vestiges. In today’s Egypt the young are able to meet and get to
know potential spouses, but arranged and negotiated marriages are still
the norm. Family are often involved in the choice of a spouse, and the
regime of separate property in marriage requires the negotiation of finan-
cial arrangements as a hedge against divorce. Films and television seri-
als idealize love matches, but families discourage autonomous choice in
marriage and passionate feelings are distrusted when it comes to such an
important decision.* Historically in the Northwestern European system,
the young chose their spouses at a later age and more autonomously, and
that is especially true today. In Egypt the rate of divorce declined dra-
matically in the second half of the twentieth century, reducing the chance
that a married woman would be divorced by two-thirds. Most Egyptians
are unaware of this since the media emphasize the number of divorces
and not the declining rate of divorce in relation to the population. In the
West the trend has been in the opposite direction, with divorce rates ris-
ing since the mid-twentieth century.’

Egyptian family ideology is both a cause and a reflection of what may
be called the familialist features of their marriage system. Both the con-
stitutional commitment to preserve the cohesion and stability of the fam-
ily and the mistaken alarm over a nonexistent upsurge in divorce show
the extent to which the conjugal family has become ideologically norma-
tive. While the Egyptian conjugal family ideal approximates that of the
early-twentieth-century West, in today’s West the growing acceptance of
same-sex marriage along with a trend of informal cohabitation and single
parenthood out of choice raises the question of whether any family pat-
tern can be identified as modern.
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This study has also examined the transformation of Muslim fam-
ily law in application that preceded and influenced its codification. That
transformation was an effect of state centralization and the transnational
flow of ideas about legal modernization, including colonial knowledge
of Islamic law. The Muhammad Ali dynasty enforced the application of
Hanafi law in the Sharia Courts, bringing an end to pluralism and forum
shopping, which had given the system flexibility. Hanafization disadvan-
taged married women who were owed arrears of maintenance or whose
husbands deserted or abused them. Successive procedural laws enhanced
the importance of documents in legal proceedings, making the effects of
Hanafization inescapable. Women adapted to the changing legal environ-
ment with strategies such as lawsuits to establish the maintenance they
were due, but those who were in difficult marriages had fewer legal options
than before the beginning of judicial “reform.”

The legal difficulties faced by married women gave rise to several
reform proposals, including the use of Maliki and Shafi‘i jurisprudence
to make it easier for them to collect arrears of maintenance or to escape
marriage to a man who failed to support them or who abused them. These
proposals, advanced by Muhammad Abduh and his circle, influenced the
drafting of the family law codes of 1920 and 1929. However, they embed-
ded their proposals in a discourse of family crisis, raising the specter of
unsupported and unsupervised women resorting to immoral activity.
Their emphasis on the irresponsibility of men who failed to fulfill their
obligations in the maintenance-obedience relationship constructed nor-
mative women as obedient and dependent. Eliding respectable working
women, they construed women who were unsupported and unsupervised
as a threat to morality.

The officials who undertook the reorganization of the judicial system
were trained in French law and influenced by the Algerian model in which
the Sharia Courts were incorporated into a civil law system. European schol-
ars believed that Islamic law was not suitable for a modern legal system, and
in Egypt political conditions closed off discussion of the composition of a
civil law based on Islamic jurisprudence like the Ottoman Mecelle. Mus-
lim family law became a personal status law, in Muhammad Qadri’s infor-
mal but influential code. Codification interrupted the historical process of
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discussion that had produced Muslim jurisprudence and encouraged an
understanding of the Sharia as a set of positive rules. The restriction of the
jurisdiction of the Sharia Courts to family matters also gave birth to the
association of the family with religion and religious law.

The enforcement of orders of obedience, beginning in 1897, was one of
the consequences of legal modernization. The practice migrated to Egypt
from France via Algeria, where it became associated with Muslim culture.
Other than its apparent Islamic pedigree, its social acceptance in Egypt
was perhaps explainable in light of the incorporation of the maintenance-
obedience relationship in the new family ideology. In Qadri’s code and
especially in al-Ibyani’s explication of it, the wife’s duty of obedience
appeared to be more absolute than it was in the historical jurisprudence.

The 1920s and Later

The family law codes enacted in the 1920s ameliorated the direst conse-
quences of Hanafization, restoring to married women nearly all of the
legal options they had lost a century earlier. Subsequent efforts to revise
the family law were stalemated, however, due to the politicization of the
family and the disruptive effects of revolutions and wars. A new phase of
family law reform began in 1979, after a fifty-year hiatus.

The early-twentieth-century reforms were the work of men. They
reflected the concerns elite men had voiced over the breakdown of the
maintenance-obedience relationship in the preceding decades, they were
drafted by male officials, and they embodied many of the ideas of Muham-
mad Abduh. Women, as scholars, lawyers, and activists, were much more
involved in the second phase of reform. The close association of religion
and family life persists, as it does in nearly every Muslim society, oblig-
ing women activists to draw upon historical Muslim jurisprudence and
juridical practices. Working within that frame they “chipped away” at the
asymmetrical authority of husbands.® By mining the indigenous histori-
cal culture to reclaim rights that, arguably, had fallen in abeyance, they
were largely successful in warding off the predictable criticism that their
proposals were foreign-inspired and un-Islamic.



Conclusion and Epilogue . 211

Law No. 25 of 1920 Concerning the Legal Rules of Maintenance and
Some Questions of Personal Status was the first Egyptian code governing
marriage, and as the title indicates it mainly reflected concerns over the
enforcement of maintenance payments. Its drafters drew on Maliki juris-
prudence in providing for unpaid maintenance to accumulate automati-
cally as a debt against the husband. This could result in the garnishment of
his property or wages, as before, but if he was unable to pay or absent the
judge was authorized to annul the marriage. The judge could also declare
a man who went missing for four years to be deceased. In either case the
woman was free to remarry after her waiting period.”

Legal historians have stressed the innovativeness of the legislators’ use
of takhayyur (the selection of legal rules from diverse schools of Sunni
jurisprudence) and talfiq (the combining of legal rules from different
schools) as methods of arriving at the desired result in this and subse-
quent laws. Abduh had recommended the use of those methods, which
to some extent recovered the flexibility of pluralism and forum shopping.
The memory of the old system may have inspired Abduh’s recommenda-
tion, and there was the more recent example of the Ottoman Law of Fam-
ily Rights, which selectively incorporated Maliki jurisprudence.® Legal
experts declared these methods to be in keeping with “the spirit of the
age,” but the law it produced was socially conservative. The legislators’
intent was to preserve the normative conjugal family and the mainte-
nance-obedience relationship.

The law of 1920 embodied several recommendations made by a com-
mittee of senior ulama convened in 1915 to draft a family law. According
to Muhammad Abu Zahra the draft was circulated widely among judges,
lawyers, and ulama and received much commentary before its approval,'
indicating that it represented a consensus of the legal and religious estab-
lishment. Law No. 56 of 1923, which set the minimum age of marriage for
women and men at sixteen and eighteen, respectively, was more contro-
versial. This law instructed judges not to hear cases involving marriage
in which either of the spouses was younger than the minimum age at the
time of the contract. One effect of it was to outlaw the forced marriage of
minors, like Zaynab Ibrahim Sulayman in Alexandria a decade earlier,
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since the consent of someone fifteen or older was required in marriage.
Those who drafted the 1923 law could find no justification in the opinions
of the four schools of law and cited instead individual jurists of the early
Islamic period. Its enforcement became stricter in 1926, when the Minis-
try of Justice ordered the forwarding of cases of false testimony about the
age of marriage to the public prosecutor."

The next (and for fifty years the last) step in codifying the law of mar-
riage was Law No. 25 of 1929 Concerning Certain Rules of Personal Status,
which introduced important changes in the rules of divorce. It declared
all conditional repudiations as well as those pronounced by men acciden-
tally, while inebriated, and in anger to be without effect. Declarations of
triple repudiation at one time would now count only as single, revocable
divorces. The only final dissolutions were repudiations pronounced three
times with intervals, those negotiated in exchange for a financial settle-
ment (khul®and mubara’a), and annulments specified in the laws of 1920
and 1929 as final. This law too drew on Maliki jurisprudence in expanding
women’s access to divorce by permitting them to petition a judge for an
annulment on the ground of marital difficulties (al-shigaq) and that they
suffered harm or injury (al-darar) in the marriage. If the wife established
that she suffered harm to an extent that reconciliation was impossible, the
judge was to annul the marriage. If she could not convince the judge of
that but brought repeated complaints, the judge was to appoint arbiters,
and if they could not reconcile the couple they were to recommend an
annulment. In addition, the wives of absent and imprisoned husbands
were now permitted to request an annulment on the ground that they suf-
fered harm due to the absence of their husband even if he had assets that
could be used to pay their maintenance."

This law too incorporated the recommendations of a committee that
reflected the ideas of Abduh. However, the parliament omitted two rec-
ommendations restricting polygyny and enabling women to insert stipu-
lations in the marriage contract. The first recommended measure would
have required a man wishing to marry an additional wife to establish in
court his ability to provide maintenance and a good family life for her as
well as for his existing wife and children. The second would have permitted
women to stipulate, as a condition of their marriage, that their husband
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would not take an additional wife, or remove her to another town, and so
on. The violation of any stipulation would have been a cause of divorce."
The first recommendation originated in Abduh’s reinterpretation of the
Qur’anic verses on polygyny, and it was adopted in the Syrian and Iraqi
personal status laws of 1953 and 1959."* The second recommendation was
consistent with Hanbali jurisprudence and it was adopted in the Iraqi per-
sonal status law of 1959."

The second phase of family law reform in Egypt began with Law No.
44 of 1979, derided by its opponents as “Jihan’s law” due to the role of the
wife of President Anwar al-Sadat in supporting it. The Supreme Constitu-
tional Court ruled it unconstitutional in 1985 because Sadat had imple-
mented it in an emergency decree although there was no genuine state of
emergency. The most controversial feature of that law was the provision
allowing a divorcée to keep possession of the marital home, usually owned
by the husband, as long as she had custody of the children. Law No. 100
of 1985, enacted after the Supreme Constitutional Court’s decision, omit-
ted that provision but largely preserved two other features of the 1979 law
concerning polygyny and obedience. The 1979 law defined polygyny as
harmful to the first wife, enabling her to demand an annulment under the
terms of the 1929 law within twelve months of learning of her husband’s
additional marriage. The 1985 law modified this provision by requiring
the wife to prove she suffered harm due to her husband’s polygyny, pro-
vided she took action within twelve months of learning of it. That proviso
in both laws acknowledged a well-known abuse in which men concealed
polygynous marriages from their wives, sometimes for years."

Orders of obedience had gone unenforced for several years by the time
Sadat decreed Law No. 44, but the relevant law had not been revised. The
1979 law foreclosed the possibility of enforcement by allowing a woman
served with an order of obedience thirty days to present her reasons for
not complying with it. If the court accepted her reasons as justified her
husband was obligated to continue maintenance payments, and if not he
was relieved of that obligation and was not required to pay temporary
maintenance if they divorced. The 1985 law retained this provision, which
is slightly more advantageous to women than the jurisprudence of the
nineteenth century, in which defiance of an order of obedience, regardless
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of the justification, resulted in the loss of maintenance. However, because
married women are still legally obligated to obey their husbands, men are
able to use orders of obedience to deter their wives from seeking divorce or
to delay divorce proceedings once they have begun, both to inflict humili-
ation on the wife and to avoid paying temporary maintenance."”

Following the passage of the 1985 law a group of women activists pro-
posed a redesign of the printed fill-in-the-blank marriage contract form in
use since 1931 to include a checklist of ten stipulations, which if accepted
by a couple in their entirety would have made the marital relationship
much less asymmetric. The “new marriage contract project,” as they
called it, was consistent with Hanbali jurisprudence, which permitted the
inclusion of enforceable stipulations in the marriage contract. The activ-
ists’ proposal was similar in intent to the recommendation omitted from
the 1929 law. However, a checklist of stipulations would have informed
the bride and groom of their legal options on the spot. The new marriage
contract project ran into strong resistance, especially from the Shaykh al-
Azhar, and so the redesigned marriage contract form issued in late 2000
merely had a blank space added where stipulations could be written if
agreed to by the couple. Reportedly very few couples have taken advantage
of it."® One of the stipulations in the proposed checklist was that the wife
would have the ability to divorce herself from her husband if he took an
additional wife without her consent, mistreated her, or left her for at least
eight months, or simply if she determined she could not live with him.
This was a version of the delegated divorce entirely consistent with Hanafi
jurisprudence. It is reportedly in use among the upper class, but unknown
to most of the population.”

Some of the same activists involved in the new marriage contract proj-
ect promoted what became Law No. 1 of 2000, popularly known as the
“khul‘law.” In the past khul‘had involved a pronouncement of divorce by
the husband in exchange for his wife surrendering her right to the delayed
dower, temporary maintenance, and even any arrears of maintenance she
was owed. However the 2000 law made it possible for a woman to peti-
tion for a khul* divorce unilaterally, and for a judge to grant it without the
husband’s agreement. The law offered relief to a large number of women
seeking divorces whose cases were stalled due to uncooperative husbands.
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Opponents warned of a surge in divorce and damage to the family,*® but a
decade later the results were ambiguous. The crude divorce rate rose from
1.1 per thousand population to 1.9 per thousand, which may reflect the
processing of the stalled cases as well as the creation of Family Courts in
2004, which facilitated the hearing of divorce cases.”

After the January 2011 Revolution and the election of a government
dominated by the Muslim Brotherhood, the advances in women’s rights
of the past century seemed to some observers to be threatened. Women’s
rights advocates expressed concern over wording in the draft constitu-
tion of 2012 that seemed to invoke Islamic law to restrict women’s equal-
ity in public life,”> and they denounced radicals who criticized the 2000
law and questioned the legitimacy of the minimum marriage age.”® Those
skirmishes ended with the removal of Mursi’s Islamist government in July
2013. Whether a new government will pursue further substantive change
in family law is uncertain, though experience suggests that bold depar-
tures are unlikely so long as there is political instability and economic
uncertainty.

The 2014 constitution not only reaffirmed that the family is “founded
on religion, morality and patriotism,” it also left intact the close associa-
tion of family life and religion. While women have a constitutional guar-
antee of equality in public life, the domestic sphere continues to be the
domain of religious law. In spite of some success in “chipping away” at it,
inequality is at the core of Muslim family law as presently constructed,
and especially in the maintenance-obedience relationship. In past time
the maintenance-obedience ideal influenced elite behavior but bore lit-
tle relationship to life in the majority of families, where married women
contributed to the household income. It bears even less resemblance to
present-day reality.
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MIDDLE EAST STUDIES

“Eagerly anticipated, Cuno’s Modernizing Marriage more than delivers on its promise. Draw-
ing on compelling evidence and written with great clarity, the book details the dramatic
changes marriage underwent in late nineteenth- and early twentieth-century Egypt. Anyone
interested in the study of law, society, family, and gender must read this fascinating book?”

—Beth Baron, author of Egypt as a Woman: Nationalism, Gender, and Politics

“Modernizing Marriage takes up a fundamental question for political, social, legal, and cul-
tural history: how did we become moderns? Using marriage as his lens, Cuno weaves togeth-
er a remarkable account of this process within the Egyptian context of the long nineteenth
century.’

—Wilson Chacko Jacob, author of Working Out Egypt: Effendi Masculinity
and Subject Formation in Colonial Modernity, 1870-1940

“A compelling, original, and well-researched book that is poised to make significant contribu-
tions to the fields of family history, Islamic law, and comparative colonialism?”

—Nancy Y. Reynolds, author of A City Consumed: Urban Commerce,

the Cairo Fire, and the Politics of Decolonization in Egypt

“Cuno makes a compelling case for a new narrative in Egyptian family history, one that links
the fortunes of the family to the sweeping changes of the period and tells a nuanced story
with full attention to the complexities of class difference, state interventions, and broad social
change”

—Judith Tucker, professor of history, Georgetown University

n 1910, when Khedive Abbas II married a second wife surreptitiously, the contrast with
his openly polygynous grandfather, Ismail, could not have been greater. It reflected the
spread of new ideals of family life that accompanied the development of Egypts mod-
ern marriage system. Modernizing Marriage discusses political and sociodemographic
changes that affected marriage and family life and the production of a family ideology by
modernist intellectuals, who identified the family as a site crucial to social improvement,
and for whom the reform and codification of Muslim family law was a principal aim.
Throughout, Cuno examines Egyptian family history in a comparative and transnational
context, addressing issues of colonial modernity and colonial knowledge, Islamic law and

legal reform, social history, and the history of women and gender.

Front: An unidentified couple posing in wedding attire, photographed by the B. Edelstein studio in Cairo, 1920s.

Courtesy of the Rare Books and Special Collections Library, The American University in Cairo.
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