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Intr    o duct    i o n

The Family Law Canon

The law shapes all of our lives, even when we do not realize it is there. 
It decides who has rights to what, who can make enforceable claims on 
whom, who is entitled and who is not. Family life is sometimes pre-
sumed to be a realm so private and intimate as to be beyond the law’s 
power. Indeed, the United States Supreme Court itself has contributed 
to that notion, repeatedly declaring that there is a “private realm of 
family life which the state cannot enter.”1

But in fact, one of the law’s most important and far-â•‰Â�reaching roles is 
to govern family life and family members. Family law regulates the cre-
ation and dissolution of legally recognized family relationships and 
establishes the legal rights and responsibilities that are tied to family 
status. This means that family law decides who counts as kin in the eyes 
of the law and who does not, how family relationships are legally formed 
and severed, and what turns on legal recognition as a family member—â•‰
what it means legally to be a spouse, parent, child, sibling, or other rela-
tive as one interacts with the government and with other people inside 
and outside of one’s family.

Family law is extraordinarily consequential, whether measured in 
terms of impact on people’s lives, volume of litigation, or monetary, 
psychological, and cultural goods at stake. Family law shapes social 
organization, economic status, intergenerational relationships, intimacy, 
childhood, maturity, and everyday experience. It reflects and influences 
how Americans think about gender, race, class, sexual orientation, and 
other divides and helps determine how those categories will impact 
Â�people’s opportunities, choices, rights, and constraints. Family law helps 
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structure both the details of daily existence and the overarching features 
of society.

Family law pervades state and federal law, in part because many 
sources of law that are now identified exclusively with other legal fields 
are also forms of family law. Family law extends far beyond statutes, 
judicial opinions, and regulations that are explicitly and officially clas-
sified as family law to run through tort law, contract law, property law, 
conÂ�Â�stitutional law, criminal law, tax law, employment law, labor law, 
immigration law, citizenship law, international relations law, military 
law, welfare law, social benefits law, public health law, education law, 
housÂ�Â�ing law, bankruptcy law, intellectual property law, agricultural law, 
Native American law, evidence law, personal jurisdiction law, and more.

Family law questions are perennial subjects of popular fascination, 
political contestation, and legal dispute. Countless judges, legislators, 
regulators, lawyers, advocates, and individuals face family law issues 
every day, family law cases fill a substantial proportion of court dockets,2 
and law schools offer family law courses every semester. Yet despite its 
significance, family law remains remarkably undertheorized and poorly 
understood.

Family Law Reimagined is the first book to explore family law’s 
canon. By “canon,” I mean the dominant narratives, stories, examples, 
and ideas that judges, lawmakers, and (to a less crucial extent) commen-
tators repeatedly invoke to describe and explain family law and its gov-
erning principles.

The existing scholarship on canons, which has long centered on the 
literary canon and recently turned to the constitutional law canon,3 has 
most commonly understood a canon to be a set of foundational texts 
that exemplify, guide, and constitute a discipline. In some respects, the 
family law canon tracks this traditional focus on the inclusion and 
exclusion of texts, such as statutes and judicial opinions. Family law’s 
canon treats some regulation of families as falling within family law and 
ignores or overlooks other regulation of families. But canons are not 
necessarily limited to texts, and the family law canon does not take the 
form of a short and definitive reading list.

Instead, family law’s canon centers on a series of overriding stories 
that purport to make sense of how the law governs family members and 
family life. When judges decide cases, legislators debate bills, adminis-
trators draft regulations, or scholars write casebooks or academic arti-
cles, they frequently draw on these stories to convey family law’s nature 
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and overriding tenets. The stories are so embedded in the field, and they 
have been reiterated, reinforced, and relied on so many times, that they 
are routinely assumed to be matters of common sense—â•‰so taken for 
granted as to supposedly require no explanation or defense.

These canonical narratives shape how authorities and advocates 
understand family law’s current operation, how they envision the 
dilemmas and decisions that family law faces, and how they structure 
and reason about specific family law policies. Family law’s canon helps 
guide family law’s response to the many forces pushing and pulling 
against it, including economic pressures, broader cultural trends, polit-
ical developments, and religious convictions. The canon helps explain 
the answers that are considered established wisdom in family law, the 
questions about the field that go unasked, and the choices that decision-
makers endorse. The canon helps structure and constrain family law’s 
imaginative universe.

This book reveals how the family law canon misdescribes the reality 
of family law, misdirects attention away from the actual problems that 
family law confronts, and misshapes the policies that courts, legisla-
tures, and advocates pursue. Much of the “common sense” that legal 
decisionmakers expound and repeat about family law actually makes 
little sense. Family Law Reimagined uncovers, explores, and critiques 
the family law canon and outlines a path to reform. The book chal-
lenges the answers that the canon assumes and asks questions that the 
canon never considers.

The family law canon is enormously appealing to many decision-
makers and commentators, who produce, perpetuate, and promulgate it 
through countless acts of legislation, regulation, judgment, litigation, 
teaching, scholarship, and discussion. Family law’s canonical narra-
tives often present the field as a haven from changes swirling outside 
family law at dizzying speed. The canon envisions family law as an oasis 
of stable and certain local control in an ever-â•‰Â�shifting and increasingly 
centralized legal order. The canon describes family law as a sphere 
shielded from the expanding reach of the market and its self-â•‰Â�interested 
bargaining.

At the same time, family law’s canonical narratives report that family 
law has kept pace with progressive reform. The canon promises that 
family law’s evolution over time has been in the direction of consistent 
and overwhelming improvement, aligning family law with the many 
historical narratives within and outside the law that recount change 
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over time as a story of enormous progress.4 The canon overlooks unfair, 
inequitable, unjust, or unfortunate aspects of family law, or contends 
that such problems have been left safely behind.

Lawmakers and judges have the most influence over the family law 
canon because they shape family law most directly. Their statutes, regu-
lations, and judicial opinions have inherent and independent legal force, 
whether or not legal scholars, practicing lawyers, litigants, or individual 
citizens agree with them. This book focuses most of its attention on 
what judges, legislators, and regulators say, write, and do because legal 
authorities exercise disproportionate control over family law’s canon. 
Canonical narratives contending that family law is exclusively local, 
that family law repudiates market principles, that family law has eradi-
cated the imprint of common law doctrines that subordinated married 
women, or that family law consistently prioritizes children’s interests 
over parents’ rights are most prominent and most powerful in the work 
of courts and lawmakers, rather than scholars. The canon’s structure 
bends toward the views of decisionmakers who wield more power over 
the law.

Academics have less immediate legal influence, but they also help 
shape family law’s canon through their writing and perhaps especially 
their teaching. How family law is taught helps determine how the next 
generation of lawyers, including some future legislators, regulators, 
judges, and their aides and clerks, will understand family law and its 
guiding principles. Even some scholars steeped in family law and accus-
tomed to critiquing specific family law policies rely on and reinforce 
canonical narratives in describing the field and its guiding precepts. 
These narratives, too often taken to be matters of common sense, are 
used and repeated by some people who might (on more reflection) actu-
ally disagree with how the narratives portray family law.

Of course, some judges, lawmakers, lawyers, scholars, and family 
members already reject some or all parts of the family law canon. These 
dissenting voices can be natural allies in this book’s project to recast the 
canon, even if they have not thought about themselves or their work in 
those terms before.

But family law’s canonical narratives persist as dominant and resilient 
ways of thinking about the field even though some lawmakers, judges, 
and commentators disagree with some or all of them. The canon pro-
vides widely, although not universally, accepted frameworks, points of 
reference, and stock stories that legal actors routinely revisit and deploy 
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in considering family law, in making decisions about its future, and in 
instructing new generations about how to understand the subject.

The problem is that family law’s canonical narratives about itself are 
frequently inaccurate, unhelpful, and misleading. They distort the judg-
ments that courts and lawmakers reach and the arguments that com-
mentators make.

The canon insists that family law is inherently local, facilitating per-
sistent arguments that any federal intervention in the family is unprec-
edented and inappropriate, no matter the appeal of its substantive goals. 
Many judges, lawmakers, advocates, and scholars rely on family law’s 
supposed inherent localism as a powerful reason to oppose specific fed-
eral statutes or proposals. Yet federal family law is actually well estab-
lished, wide-â•‰Â�ranging, and voluminous.

The canon contends that family law rejects market principles that 
otherwise suffuse the law, when family law actually enforces myriad 
economic exchanges and forbids only a select few transactions—â•‰mostly 
involving payments to women and poorer people. The canonical narra-
tive declaring family law’s separation from the market obscures how 
family law’s actual regulation of economic exchange can place dispro-
portionate burdens on less powerful people and helps legal authorities 
avoid explaining why the imposition of such unequal burdens is appro-
priate. This story makes it appear natural and ordinary for family law 
to dramatically restrict or deny compensation to housewives, or to 
people who sacrificed their own economic opportunities in order to sup-
port their spouses through school, when such limitations on economic 
exchange are actually highly unusual in family law.

The canon reports that family law prioritizes sex equality and chil-
dren’s interests and has freed itself from its historic entanglements in 
subordination and injustice. This narrative has helped some decision-
makers assert that the field no longer needs to be concerned about its 
treatment of women or children and has helped more legal authorities 
avoid considering how family law’s roots continue to influence the field 
and impact family members. But common law doctrines and presump-
tions that favored husbands over wives, and parents over children, still 
shape family law in important respects.

The canon focuses on marriage, parenthood, and (sometimes) their 
functional equivalents, while overlooking and offering little protection 
to other family ties, such as the relationships among siblings, grandÂ�
parents, grandchildren, aunts, uncles, nieces, nephews, and cousins. The 
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canon ignores how welfare law can also be family law, helping decision-
makers avoid acknowledging, much less explaining, why laws regulating 
rights and responsibilities in poor families turn on norms of suspiÂ�Â�
cion and interference that are diametrically opposed to the generally 
more respectful principles that family law applies to families not consid-
ered poor.

Family Law Reimagined exposes and analyzes family law’s canon and 
seeks to guide the field’s reconception for lawmakers, judges, lawyers, 
scholars, and family members. The thirst for stories that purport to 
explain how the law regulates family relationships and family members 
is powerful, and the existence of such stories is probably all but inevi-
table. This book does not propose eliminating family law’s canon, but 
recasting it. My goal is to reveal how family law’s canonical narratives 
currently misrepresent the field, distract from the pressing questions that 
family law confronts, and distort the policy choices that legal authorities 
make. Recasting family law’s canon to more accurately describe family 
law and its guiding principles frees judges, legislators, and regulators, as 
well as scholars, lawyers, and family members, to assess family law as it 
is and to consider and debate the actual choices facing the field.

Family law is extraordinarily important and influential. It impacts all 
of us and touches virtually every aspect of society. Yet while there are 
some wonderful scholars and far-â•‰Â�thinking courts and legislatures 
working in family law, the field has attracted much less critical scrutiny 
than it merits.

The Book’s Organization

The book is organized into three parts. The first part—“Family Law 
Exceptionalism”—â•‰focuses on the canonical understanding of family 
law’s differences from other legal fields. The second part—“The Family 
Law Canon’s Progress Narratives”—â•‰examines the canonical under-
standing of family law’s relationship to its past. The third part—“What’s 
Missing from the Family Law Canon?”—â•‰considers what the family law 
canon excludes and ignores.

Part One, encompassing Chapters 1 and 2, explores the canonical 
depiction of family law as a field sharply set off from the rest of the law, 
where standard rules governing legal interactions are inapplicable or 
even reversed. The family law canon portrays family law as local in an 
age when the reach of the national government is steadily expanding 
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and stresses family law’s separation from market principles that increas-
ingly pervade many areas of the law.

The premise that family law rejects what the law otherwise embraces, 
and embraces what the law otherwise rejects, may help explain why 
legal decisionmakers and academics have devoted less sustained atten-
tion to family law than to other areas of legal regulation. Moreover, the 
presumption of family law’s exceptionalism may help account for the 
lack of scholarly focus on family law’s canon. Academic theorists have 
frequently written about legal canons as if they emanate only from pres-
tigious, powerful, centralized, and federal institutions like the United 
States Supreme Court. These theorists may have ignored the family law 
canon because they incorrectly assumed—â•‰ironically, because of the 
power of canonical narratives about family law’s exceptionalism—â•‰that 
an institution like the Supreme Court has played little role in the devel-
opment of family law.

In fact, family law’s operative principles much more closely resemble 
those governing the rest of the law than canonical narratives of family 
law exceptionalism acknowledge. The premise of family law’s excep-
tionalism distorts how legal authorities understand family law, diverts 
their attention from considering the real policy choices the field faces, 
and hampers their decisionmaking. Exceptionalist assumptions about 
family law encourage legal decisionmakers to rely on misguided and 
categorical aphorisms about family law’s supposed uniqueness, rather 
than individualized analysis of specific policy options.

Chapter 1—“Federalism and the Family”—â•‰considers the canonical 
narrative maintaining that family law is a rare outpost of localism in an 
era when the federal government regulates virtually every other aspect of 
life. This narrative has permitted many legislators, judges, and commen-
tators to oppose specific federal laws regulating families on the ground 
that any federal family law is unprecedented and inappropriate by defi-
nition. For instance, few challenged the substantive aims of the 1994 
Violence Against Women Act (VAWA), which gave victims of gender-â•‰
Â�motivated violence the right to sue their attackers in federal court for 
civil rights violations. But many lawmakers, judges, and critics (dubiously) 
identified VAWA’s civil rights remedy as federal family law and relied on 
the canonical premise that family law is local to secure the remedy’s 
limitation in Congress and invalidation in the Supreme Court.

The canonical assumption of family law localism also shaped debates 
over the 1996 Defense of Marriage Act (DOMA), which defined Â�marriage 
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for purposes of federal law to exclude same-â•‰Â�sex couples. Some legisla-
tors, litigants, advocates, and scholars contended that this definition of 
marriage for federal purposes needed to be condemned whatever one’s 
views on the substantive merits of DOMA’s policy objectives because 
the definition constituted federal family law. Moreover, some courts 
relied on arguments grounded in family law’s supposed localism in 
finding this part of DOMA unconstitutional. Indeed, the Supreme Court 
itself invoked and celebrated the canonical narrative about family law 
localism in its 2013 opinion striking down DOMA’s federal definition 
of marriage.

If the localism narrative were consistently deployed and consistently 
successful, then its description of family law as a field that the federal 
government does not and should not enter would be much more accu-
rate. Instead, however, legal authorities and commentators use the loÂ�Â�
calism narrative selectively to counter specific federal initiatives. ProÂ�Â�
ponents of this narrative assume and insist in some contexts that family 
law’s localism is a matter of common sense and many legal authorÂ�Â�
ities take arguments asserting family law’s localism to have real persua-
sive power, yet the premise of family law localism is also frequently 
disregarded.

Federal family law is well established and extensive. While the weight 
and persistence of state family law are undeniable, federal statutes, reg-
ulations, and judicial decisions routinely structure the creation and dis-
solution of legally recognized family relationships and determine the 
rights and responsibilities of family members. Family law runs through 
federal law on employment, labor, retirement, Social Security, immigra-
tion, citizenship, international relations, taxes, bankruptcy, housing, 
crime, the military, veterans, intellectual property, Native Americans, 
evidence, personal jurisdiction, child support, adoption, foster care, 
family violence, and more. Indeed, federal family law is sometimes 
unavoidable given the requirements of the federal Constitution and the 
extent of exclusive federal jurisdiction.

A present or proposed policy cannot be convincingly dismissed just 
by identifying it as federal family law. For example, no one should have 
rejected DOMA out of hand simply because it was a form of federal family 
law. There was a problem with DOMA, but it was a problem grounded 
in civil rights concerns, rather than federalism objections. This specific 
example of federal family law discriminated against gay people.
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The narrative about family law localism takes time away from addressÂ�
Â�ing the pressing choices that decisionmakers face. The live questions in 
family law are not about whether the federal government can or should 
be involved at all. Federal involvement is already pervasive. The real 
questions in family law are about whether any particular family law 
policy is substantively desirable on its own merits and about which level 
of government is best situated (or which levels of government working 
together are best situated) to effectuate that specific policy.

Chapter 2—“Family Law and Economic Exchange”—â•‰examines the 
canonical narrative contending that family law is removed from the 
market and committed to prohibiting economic exchanges that the law 
allows elsewhere. This narrative assumes family law’s hostility to market 
principles and directs attention toward debating whether that hostility 
is well-â•‰Â�founded. Yet family law already permits and enforces a wide 
variety of economic exchanges within the family. Spouses are free to 
enter into legally valid agreements specifying with great variety, cre-
ativity, and detail how they will distribute property, earnings, and other 
economic assets between themselves during and after their relationship. 
Courts allow and uphold even more economic transactions between 
other family members.

The most pressing questions for family law are not about whether to 
permit and enforce economic exchange, but about when to permit and 
enforce such exchange, in what forms, for what purposes, and to what 
ends. For instance, current legal regulation of economic exchange within 
the family often operates in ways that perpetuate and exacerbate dis-
tributive inequality. The law enforces many intrafamilial contracts and 
employment relationships, but prohibits or refuses to enforce some of 
the exchanges that would particularly help women and poorer people. 
For instance, no state will enforce contracts providing that one spouse 
will pay the other for housework. Some states regulate the flow of funds 
to birth mothers so strictly that adoptive parents may not pay for a birth 
mother’s living expenses while she is pregnant, her lost wages, her materÂ�
nity clothes, or even her Lamaze classes and prenatal care. Uncovering 
how family law’s regulation of economic relations actually operates 
reveals the disproportionate burden that this regulation can impose on 
already burdened people, an inequality that is difficult to justify. The 
canonical story of family law’s separation from the market misdescribes 
the field and misdirects focus away from pressing issues that family law 
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confronts, such as how best to regulate the economics of marital labor, 
adoption, and surrogacy.

Part Two, which includes Chapters 3 and 4, examines another over-
arching theme in the family law canon, the prevalence of progress 
Â�narratives recounting family law’s break from history. These canonÂ�Â�
ical progress narratives are in some unacknowledged tension with the 
canonical stories about family law’s exceptionalism. Where exception-
alist accounts of family law often stress the field’s resistance to trends 
shaping the rest of the law and depict family law as an oasis of stability, 
family law’s progress narratives emphasize that the field has changed 
dramatically over time and promise that family law has kept pace with 
contemporary norms.

However, these progress narratives significantly overstate the extent 
and nature of family law’s historical transformations, while underem-
phasizing and obscuring continuity in family law rules, practices, and 
presumptions. Family law has changed over time in ways that have fre-
quently promoted the interests of less powerful family members. But 
family law’s canonical progress narratives too often tend to envision 
reform more as an achieved goal within family law than as an ongoing 
project.

The narratives can divert decisionmakers from considering whether, 
how, and to what extent current family law policies still operate to pro-
mote and perpetuate subordination and injustice. Indeed, legal authori-
ties sometimes explicitly use family law’s canonical progress narratives 
as arguments for directing attention away from persistent disparities, on 
the ground that family law has already left its support for normatively 
illegitimate or problematic policies securely in the past.

Chapter 3—“Progress Narratives for Adults”—â•‰focuses on canonical 
narratives about historical transformations in family law’s treatment of 
adults. It first explores the canonical story of common law coverture’s 
demise, which contends that family law has eradicated the common law 
doctrines that once legally subordinated wives to husbands. This story 
takes its strength from the undeniable ways in which the legal regime of 
coverture that existed in early nineteenth-â•‰Â�century America has under-
gone profound transformations. But the narrative presents the changes 
that have occurred as more complete, absolute, and unwavering than 
they have actually been. Coverture principles continue to shape signifi-
cant aspects of modern family law in ways that operate to women’s 
systematic detriment. For example, family law’s roots in coverture are 
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still visible in laws and doctrines that prohibit important forms of inter-
spousal litigation, keep some interspousal lawsuits out of federal courts, 
or treat the infliction of injury less seriously when it occurs between 
spouses. In fact, at least twenty-â•‰Â�three states still treat marital rape more 
leniently than rape outside marriage. Modern family law reflects the 
sustained imprint of coverture doctrines and reasoning, and one cannot 
understand family law’s present contours without reference to the field’s 
origins in coverture. The persistent manifestations of coverture’s influ-
ence on family law continue to disadvantage women, adding to the other 
forces within and outside family law that help maintain sex inequality. 
The canonical story of coverture’s demise masks the perpetuation of 
rules and policies from the common law regime, directs attention away 
from examining how these rules and policies undermine women’s 
equality, and obscures the case for further progress by suggesting that 
the legacy of coverture has already been eradicated.

Chapter 3 also considers the canonical status to contract story, which 
exists in unacknowledged tension with the canonical narrative main-
taining that family law rejects market principles. The status to contract 
story reports that family law was once dominated by status rules with 
terms that the state decreed and no individual could adjust, but is now 
controlled by contract rules whose terms are individually negotiable. 
Like the story of coverture’s demise, the canonical status to contract 
story is a progress narrative. It presumes that contract rules are prefer-
able to status rules. Yet the canon’s status to contract story is descrip-
tively oversold and normatively underdefended. Status rules determining 
who may marry and establishing unalterable features of familial rela-
tionships remain central to family law. The descriptive assertion that 
contract rules dominate family law diverts attention from examining 
these persistent status rules. At the same time, contract rules can have 
disadvantages, especially for parties with less bargaining power. The 
normative presumption that contract rules are more desirable takes 
focus away from evaluating the costs and benefits of implementing any 
particular family law policy in status or contract form, as those costs 
and benefits vary by context.

Chapter 4—“A Progress Narrative for Children”—â•‰focuses on a canonÂ�
Â�ical narrative about historical transformations in family law’s treatment 
of children. This chapter explores the canonical story contending that 
family law once gave parents almost property-â•‰Â�like control over their 
children, but now prioritizes children’s best interests. The evolution of 
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the legal regulation of parenthood has actually been more continuous 
and less transformative than this story suggests. Family law still grants 
parents tremendous power over their children’s custody, education, 
employment, punishment, and safety, even when such authority may be 
inconsistent with children’s best interests. Indeed, courts have taken 
parents’ common law prerogatives to be so foundational to American 
law and society that they have enshrined many of these prerogatives into 
constitutional law. This chapter does not argue that family law should 
necessarily prioritize children’s interests in every context. Where the 
canonical narrative appears to presume the desirability of privileging 
children’s interests, I do not make that normative assumption. Instead, 
this chapter explores how celebrating the supposed triumph of children’s 
best interests obscures the current state of the law, in which family law 
frequently places parents’ rights over children’s interests where the two 
conflict. Simply as a descriptive matter, family law does not always put 
children’s interests first. Moreover, the canonical narrative takes atten-
tion away from the normative question that family law still faces: 
whether, when, why, where, and to what extent the continued prioriti-
zation of parental rights is appropriate or in need of reform.

The third and final part of the book, which includes Chapters 5 and 6, 
considers some of what is missing from the family law canon. The 
Â�canon’s power to shape how lawmakers, judges, and commentators 
understand family law and make decisions about the field stems not just 
from what the canon includes and describes, but from what the canon 
excludes and overlooks. The family law canon pays scant attention to 
many family relationships and ignores important sources of family law. 
The canon’s narrow focus is so ingrained that it operates at the level 
of common sense, routinely assumed but rarely, if ever, discussed or 
explained.

Chapter 5—“Sibling Ties and Other Noncanonical Family RelationÂ�
ships”—â•‰examines family law’s tight focus on marriage, parenthood, and  
(sometimes) their functional equivalents, such as cohabitation between 
unmarried sexual partners or de facto parenthood. Legal decisionmakers 
regularly take this aspect of family law to be so commonsensical as to 
require no explicit acknowledgment or defense. Yet siblings, grandÂ�parents, 
grandchildren, aunts, uncles, nieces, nephews, cousins, and other non-
canonical relatives can also be central to family life and to the flourishÂ�Â�
Â�ing of family members. Family law’s reflexive orientation around marriage, 
parenthood, and their functional equivalents diverts attention and 
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Â�scrutiny from considering how the law should regulate and protect other 
family relationships. For instance, the sibling relationship is a crucial, 
yet noncanonical, family tie. Family law views children almost exclu-
sively through the lens of children’s relationships with their parents, 
rather than the lens of children’s relationships with their siblings. The 
law offers siblings only modest and sporadic protection, too often per-
mitting adoption or parental divorce or death to separate siblings and 
sometimes leave them with no right to contact each other or even learn 
of each other’s existence. But siblings can be vital sources of support, 
love, nurturing, and stability for children, and family law could do more 
to safeguard sibling bonds when they are threatened. This chapter uses 
the example of sibling ties, which have received remarkably little legal 
attention, to examine the law’s treatment of noncanonical family rela-
tionships and to consider some of the reform possibilities that emerge 
for legislators, regulators, judges, advocates, scholars, and family mem-
bers to explore and debate when we free ourselves from the assumption 
that family law should revolve around marriage and parenthood.

Chapter 6—“Family Law for the Poor”—â•‰explores the poor’s absence 
from canonical narratives about family law. The family law canon omits 
virtually any examination of the legal regulation of poor families. Yet 
much of welfare law is family law as well, determining crucial rights 
and responsibilities tied to family status. The exclusion of welfare law 
from the family law canon has helped judges and lawmakers avoid 
acknowledging and discussing why the legal regulation of poor families 
is so different from the legal regulation of other families. The family law 
governing the poor is premised on inspection and interference, where 
the family law governing other families stresses the government’s inter-
ests in protecting privacy and reducing intrusion—â•‰even when distrib-
uting financial benefits. For example, Temporary Assistance for Needy 
Families, the most prominent federal-â•‰Â�state welfare program, systemati-
cally scrutinizes families and freely employs punitive measures in an 
attempt to reshape family life. In contrast, redistributive family law pro-
grams directed at families who are not considered poor, such as the 
Social Security system’s program of benefits for children, parents, and 
spouses, are structured to minimize their examination of families and 
interference with family relations. Recognizing welfare law as family 
law brings the bifurcation in family law into clear view. It reveals the 
starkly divergent treatment of poor families as a practice that courts and 
lawmakers have to explain and justify, or eliminate.
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The book concludes by reflecting on the path to reforming the family 
law canon. Changing the family law canon is difficult by definition. The 
very concept of a canonical idea is that it is an entrenched, widely shared, 
oft-â•‰Â�repeated way of thinking about a subject. Legislators, regulators, 
judges, lawyers, scholars, and family members transmit canons inter-
generationally, teaching new generations to think along the lines their 
predecessors do. Moreover, judges, legislators, and regulators have the 
most control over the canon, and their power to wield the force of law 
makes it easier for them to resist outside scrutiny and critique. But rec-
ognizing how the family law canon misdescribes the field, misdirects the 
attention of lawmakers, courts, and commentators, and misguides their 
decisions, is the first step to recasting the canon.
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I
F a m i ly  L aw  E x cept    i o n a l i s m

One of the guiding concepts that judges, legislators, and commentators 
often invoke to describe and explain family law is the idea of family 
law’s exceptionalism. Many narratives about family law describe the 
field as distinctly set off from other areas of the law, so that legal rules 
and presumptions in force elsewhere do not apply or are actually reversed 
within family law. For instance, one scholar has explained that “[s]ociety 
has devised special laws to apply to the family” and observed that 
“â†œæ¸€å±®‘family law’ can be thought of as a system of exemptions from the 
everyday rules that would apply to interactions among people in a non-â•‰
Â�family context, complemented by the imposition of a set of special 
family obligations.”1 Another scholar has recounted that “[l]egal, social, 
and popular discourse all agreed that the principles of family operation 
were not part of, and were necessarily different from, those found in 
other legal and social enterprises.”2 Two more scholars “start with the 
observation that family and family law are often treated as occupying a 
unique and autonomous domain—â•‰as exceptional.”3

Where family law’s canonical progress narratives insist on the field’s 
profound transformations over time, canonical stories grounded on the 
premise of family law’s exceptionalism frequently picture family law as 
a haven of stability in a nation otherwise undergoing significant, some-
times disorienting change. On these exceptionalist accounts, family law 
helps to safeguard principles of legal regulation that are elsewhere on 
the decline. That notion appeals to many judges and lawmakers, as well 
as some advocates and scholars, particularly if they are somewhat 
uneasy about the pace or direction of change outside family law.

But family law actually resembles other legal arenas much more 
closely than the premise of family law exceptionalism suggests. Canonical 
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narratives grounded on the assumption of family law’s exceptionalism 
significantly overstate family law’s separation from ordinarily applicable 
legal principles, divert the attention of lawmakers and jurists, and mis-
shape the decisions they make. The narratives encourage reliance on 
categorical generalizations about family law’s supposed differentness, 
rather than focused analysis of specific policy choices.

This part considers two examples of the canonical insistence on family 
law’s exceptionalism. Chapter 1 examines the canonical idea that family 
law is a respite of localism in an age when the reach of federal power is 
steadily expanding and the federal government regulates almost every 
other legal arena. Chapter 2 explores the canonical idea that family law 
rejects and repudiates market principles that increasingly saturate other 
areas of law and life.
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1
F eder    a l i s m  a nd   the    F a m i ly

The whole subject of the domestic relations of husband and 
wife, parent and child, belongs to the laws of the States and 
not to the laws of the United States.

—â•‰United States v. Windsor (United States Supreme Court 2013)1

A canonical story in family law describes the field as a rare respite of 
localism in an era when the federal government regulates virtually every 
other legal arena. Many judges, legislators, and other lawmakers, as 
well as scholars, litigants, and advocates, repeatedly tell this story about 
family law. The localist narrative is premised on family law’s exception-
alism. It portrays family law as clearly beyond the federal government’s 
boundaries when the limits on federal power are otherwise murky. It 
presents family law as an almost pastoral oasis of jurisdictional stability 
and certainty when the federal government has otherwise dramatically 
expanded its reach over time.

Localist arguments about family law are sometimes descriptive, some-
times normative, and often both. They purport to describe family law’s 
present character, and they simultaneously contend that family law 
should preserve its supposed localism into the future.

If localist arguments about family law were consistently deployed and 
consistently successful, their description of the field would be much 
more accurate. The arguments would have succeeded in preventing 
most, albeit not all, federal family law. (As we will see, some federal 
family law is unavoidable given federal constitutional requirements and 
areas of exclusive federal jurisdiction.)

Instead, however, the localist narrative about family law is employed 
selectively against specific federal initiatives and not others. Decisionmakers 
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and the people who seek to influence them frequently make arguments 
grounded in family law localism, insisting that federal family law is 
unprecedented and categorically inappropriate, no matter how desirable 
its substantive policy goals might otherwise be. Many legal authorities 
take such arguments to have real persuasive power. Yet the premise of 
family law localism is also frequently disregarded. While the weight of 
state family law remains enormous, federal family law is extensive, 
wide-â•‰Â�ranging, and well established.

Claims that family law is local cannot be evaluated without a working 
definition of family law. Yet remarkably little attention has focused on 
the meaning of the term “family law.” The assumed and asserted bound-
aries of the field oscillate widely between contexts without acknowledg-
ment, explanation, clarity, or specificity. Indeed, some of the most 
vigorous advocates of the notion that family law is local offer only 
vague, underspecified, shifting, and inconsistent accounts of what they 
mean by family law.

My working definition is that family law regulates the creation and 
dissolution of legally recognized family relationships and determines 
legal rights and responsibilities that turn on family status. This means 
that family law decides who counts as a legal family member and who 
does not, how legalized family relationships are begun and ended, and 
what turns on being a family member—â•‰what it means legally to be a 
spouse, parent, child, sibling, or other relative as one interacts with the 
government and with other people inside and outside of one’s family. 
This is not the only possible definition of family law, but it is a reason-
able and functional one that provides a starting point for analysis.2 It 
helps us to escape the intellectual silos that often isolate family law from 
other bodies of law and to see family law’s reach into numerous legal 
arenas where family law’s presence and significance have routinely been 
overlooked. Many federal statutes, regulations, and judicial decisions 
fall squarely within this definition, although they frequently are not rec-
ognized as family law.

Moreover, federal law covers all aspects of this definition of family 
law. Some federal law regulates the creation and dissolution of legal 
family relationships, determining who counts as kin for federal pur-
poses. This federal law often tracks state law, so that family members 
and family relationships recognized under state law are recognized 
under federal law as well. But federal law also sometimes diverges from 
state law on those issues. In addition, there is an enormous body of 
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Â�federal law establishing legal rights and responsibilities that turn on 
family status. This proportion between the various functions of federal 
family law mirrors state family law, which similarly has an enormous 
body of law setting out rights and responsibilities tied to family status 
under state law.

The canonical assumption of family law’s localism has distorted how 
legal authorities understand the field, diverted their attention from the 
real questions that family law faces, and misshaped the judgments they 
reach. The urgent questions for family law are not about whether the 
federal government can or should be involved at all. They are about 
whether any particular family law policy is substantively desirable on its 
own merits and about which level of government is best situated (or 
which levels of government working together are best situated) to effec-
tuate that specific policy.

This chapter explores the power of the canonical narrative about family 
law localism, reviews some of the federal family law that the narrative 
has helped obscure, and then illustrates how legal analysis can proceed 
when freed from canonical assertions that family law is only local.

Proclamations of family law’s localism appear across a range of legal 
materials, including judicial opinions; statements from judicial organi-
zations and judges; legislative debates, reports, and testimony; legal 
briefs; scholarly and professional books and articles; and family law 
casebooks and treatises. For instance, the Supreme Court has frequently 
announced that “the laws of marriage and domestic relations are con-
cerns traditionally reserved to the states,”3 that “[t]he regulation of 
domestic relations is traditionally the domain of state law,”4 that 
“domestic relations [is] an area that has long been regarded as a virtu-
ally exclusive province of the States,”5 that “there is no federal law of 
domestic relations,”6 that—â•‰even more emphatically—â•‰“â†œæ¸€å±®‘[t]he whole sub-
ject of the domestic relations of husband and wife, parent and child, 
belongs to the laws of the States and not to the laws of the United 
States.’â†œæ¸€å±®”7

The tone of these pronouncements often implies that their correctness 
is self-â•‰Â�evident. Indeed, Chief Justice William Rehnquist went so far as to 
suggest that courts should not rely on “â†œæ¸€å±®‘logic’â†œæ¸€å±®” in concluding that family 
law is for the states alone. He wrote that “[i]f ever there were an area in 
which federal courts should heed the admonition of Justice Holmes that 
‘a page of history is worth a volume of logic,’ it is in the area of domestic 
relations. This area has been left to the States from time immemorial, 
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and not without good reason.” Rehnquist did not identify that “good 
reason.”8

Some (although happily not all) scholarly books and law review articles 
also present localist accounts of family law. They maintain that “[f]amily 
law is considered one of the last sacred refuges of states’ rights,”9 report 
that “[s]tates enjoy exclusive authority over family law,”10 advise that 
“[l]egislative jurisdiction over matters of domestic relations and family 
law are among the powers reserved to the States,”11 note that “[f]amily 
law has traditionally been an area of state prerogative,”12 observe that 
“[i]n the United States, family law has traditionally remained in the 
domain of the states,”13 explain that “the entire field of child custody 
and private adoption has always been regarded by Congress and the 
Supreme Court as each individual state’s concern, with virtually no fed-
eral interest at stake,”14 contend that “[s]tate court judges, unlike fed-
eral judges, have the unique opportunity to hear issues of family law,”15 
and declare that “we considerâ•–.â•–.â•–.â•–â•‰domestic relations to be the province 
of the states.”16 Some (although again not all) family law treatises and 
casebooks describing the present contours of the law similarly announce 
that “the institution of marriage is regulated by the states,”17 proclaim 
“that family law is inherently local,”18 recount that “state legislatures 
have traditionally defined the family and enacted the laws that regulate 
marriage, parentage, divorce, family support obligations, and family 
property rights,”19 and repeat that “[t]he whole subject of the domestic 
relations of husband and wife, parent and child, belongs to the laws of 
the states and not to the laws of United States.”20

More than just declarations, the narrative about family law localism 
has powerfully shaped family law. As we will see, the narrative has not 
prevented the development of abundant federal family law. But the 
Supreme Court has relied on the premise that family law belongs to the 
states to structure decisionmaking about both family law and many other 
subjects, reasoning from the starting point of family law localism in areas 
as disparate as the Court’s federalism jurisprudence, its domestic relations 
exception to federal diversity jurisdiction, and its judgments on civil rights 
law. Many courts, judges, and legislators, along with advocates and 
scholars, have similarly drawn on family law’s canonical localism narra-
tive to oppose congressional bills and statutes, such as the 1994 Violence 
Against Women Act21 and the 1996 Defense of Marriage Act,22 on the 
ground that they constituted federal family law and were inappropriate 
for that reason. Let’s start with the Supreme Court’s jurisprudence.
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The Presumption of Family Law Localism 
in the Supreme Court’s Federalism Jurisprudence

The presumption of family law’s localism is central to the Supreme 
Court’s recent federalism jurisprudence, even in cases where family law 
is not directly at issue. The Court’s new direction in federalism first 
emerged in United States v. Lopez (1995),23 a case about a criminal gun 
control law. For over a half century before Lopez, the Court had consis-
tently upheld a wide array of federal statutes as falling within Congress’s 
constitutional authority to regulate interstate commerce.24 The Court 
routinely permitted federal laws that appeared at first to be far removed 
from interstate commerce, such as a law that authorized the federal gov-
ernment to regulate a farm’s production of wheat for the farm’s own 
consumption. The only requirement the Court imposed on Congress, 
which was not much of a hurdle in practice, was that the regulated 
activity have a substantial aggregate impact on the national economy.25 
However, a five-â•‰Â�Justice majority in Lopez concluded that Congress had 
exceeded its commerce power in enacting the Gun-â•‰Â�Free School Zones 
Act, which made it a federal crime to knowingly possess a firearm near 
a school.26 The United States argued that the act fell within congres-
sional authority to regulate interstate commerce because the presence of 
firearms threatened the learning environment in schools, which would 
lead to a less productive population and accordingly have a substantial 
aggregate impact on the national economy.27 The Court rejected this 
argument, insisting that the government’s interpretation of Congress’s 
commerce power could not be correct because that interpretation would 
also mean that Congress has the constitutional authority to regulate 
family law.

Lopez did not explain why congressional regulation of family law 
would be inappropriate. The Court took that as a baseline proposition 
and matter of common sense, stating that “under the Government’s 
‘national productivity’ reasoning, Congress could regulate any activity 
that it found was related to the economic productivity of individual citi-
zens: family law (including marriage, divorce, and child custody), for 
example.”28 On this account, family law’s localism was a manifest cer-
tainty in a world in which the boundaries of federal authority were 
otherwise contested and difficult to identify. The Lopez majority 
returned three more times to the idea that family law is inherently local, 
repeatedly stressing that no interpretation of Congress’s commerce 
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power could be plausible if the interpretation would allow Congress to 
regulate “family law” and “child rearing.” Lopez argued that “the dis-
sent’s expansive analysis” would not permit “limitations on Congress’ 
commerce power, such as family law.”29 It contended that the dissent’s 
argument for upholding the Gun-â•‰Â�Free School Zones Act “would be 
equally applicable, if not more so, to subjects such as family law.”30 And 
Lopez charged that “[u]nder the dissent’s rationale, Congress could just 
as easily look at child rearing as ‘fall[ing] on the commercial side of the 
line.’â†œæ¸€å±®”31 Perhaps the Court found this last proposition particularly dis-
turbing given the canonical premise (which Chapter 2 will discuss) that 
family law rejects market principles. But Lopez saw no need to elabo-
rate. The Court accepted as given that family law is inherently local.

A concurring opinion in Lopez added that Congress’s commerce 
authority “can by no means encompass authority over mere gun pos-
session, any more than it empowers the Federal Government to regu-
late marriage.” “Any interpretation of the Commerce Clause that even 
suggests that Congress could regulate such matters is in need of 
reexamination.”32

In fact, all the Justices on the Lopez Court seemingly agreed that 
family law is local. The four Lopez dissenters rejected virtually every 
other aspect of the majority opinion. But they did not challenge the 
premise that Congress could not and should not regulate family law. 
Instead, the dissenters focused on explaining why even a broad reading 
of Congress’s interstate commerce power would still keep family law 
under local control. “To hold this statute constitutional is not to ‘oblit-
erate’ the ‘distinction between what is national and what is local,’â†œæ¸€å±®” the 
Lopez dissenters insisted, “nor is it to hold that the Commerce Clause 
permits the Federal Governmentâ•–.â•–.â•–.â•–â•‰to regulate ‘marriage, divorce, and 
child custody.’â†œæ¸€å±®”33

The Presumption of Family Law Localism in 
the Supreme Court’s Diversity Jurisdiction Jurisprudence

The canonical story about family law localism also helps explain the 
persistence of the Supreme Court’s domestic relations exception to fed-
eral diversity jurisdiction. Federal diversity jurisdiction permits federal 
courts to adjudicate a lawsuit that would otherwise have to be brought 
in state court, when the parties to the case have “diversity” of citizen-
ship—â•‰meaning that the plaintiff(s) and defendant(s) live in different 
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states. The Founders believed that federal diversity jurisdiction was 
needed to protect out-â•‰Â�of-â•‰Â�state litigants from the potential parochial 
biases of another state’s courts.34

The constitutional provision creating diversity jurisdiction and the 
federal law regulating it do not distinguish based on the subject matter 
of lawsuits.35 Indeed, Congress has provided that federal “district courts 
shall have original jurisdiction of all civil actions where the matter in 
controversy exceeds the sum or value of $75,000, exclusive of interest 
and costs, and is betweenâ•–.â•–.â•–.â•–â•‰citizens of different States.”36 There is also 
no apparent reason to suppose that in-â•‰Â�state favoritism is limited to only 
certain subjects.

However, the Supreme Court has created a “domestic relations excep-
tion” to federal diversity jurisdiction that “divests the federal courts of 
power to issue divorce, alimony, and child custody decrees.”37 As the 
Court has explained, “the domestic relations exception encompasses 
only cases involving the issuance of a divorce, alimony, or child custody 
decree” and does not extend beyond these specific decrees to cover the 
rest of family law.38

While the domestic relations exception is limited in scope, the Court 
has repeatedly relied on its cases upholding the exception to support 
broad declarations of family law localism that leave the meaning of 
“family law” ambiguously defined but expansive in reach. Lopez 
asserted that Congress’s commerce power necessarily stopped short of 
“family law (including marriage, divorce, and child custody).”39 The 
individual family law subjects that the Lopez Court listed to illustrate 
the supposed absurdity of federal family law seemed designed to build 
on the foundation of the domestic relations exception. Yet Lopez left the 
exact definition of family law indeterminate, while signaling that it is 
broader than the simple issuance of decrees at stake with the domestic 
relations exception. Similarly, the Supreme Court’s 1979 decision in 
Hisquierdo v. Hisquierdo concerned whether federal retirement benefits 
for railroad workers may count as community property.40 But Hisquierdo 
relied on a Supreme Court opinion from 1890 that first included child 
custody decrees within the domestic relations exception, quoting In re 
Burrus for the absolutist proposition that “â†œæ¸€å±®‘[t]he whole subject of the 
domestic relations of husband and wife, parent and child, belongs to the 
laws of the States and not to the laws of the United States.’â†œæ¸€å±®”41 The 
Supreme Court’s 1987 opinion in Rose v. Rose quoted the same passage 
to explain “the constitutional standard” that the Court had applied in 
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order to determine that federal laws governing veterans’ disability ben-
efits did not preempt a state child support statute.42

The canonical premise of family law localism, in turn, has helped 
keep the domestic relations exception in place. The Court’s initial rea-
sons for creating the exception now appear patently discriminatory and 
unconvincing. The Court first announced the exception in Barber v. 
Barber,43 an 1859 decision tightly entangled in the common law doc-
trine of coverture. This doctrine, which Chapter 3 will consider at more 
length, provided that a wife’s civil identity merged into her husband’s at 
marriage and essentially disappeared. Some states began to modify 
some aspects of their own coverture doctrines beginning in the 1830s. 
But in the United States Supreme Court, both Barber’s majority and its 
dissent endorsed coverture without qualm in 1859.

All the Barber Justices began with the presumption that diversity of 
citizenship between a husband and wife was ordinarily impossible by 
definition because coverture principles disabled a married woman from 
establishing a separate legal residence from her husband, no matter 
where she actually lived.44 The only disagreement in Barber focused on 
whether coverture permitted a special exemption for a wife living apart 
from her husband under a judicial order of separation. The Barber 
majority found such an exemption and allowed Huldah Barber to invoke 
diversity jurisdiction in order to enforce a state alimony award against 
her husband.45

However, in a flourish unnecessary for the resolution of the Barber 
case, the Court advanced what was apparently its earliest expression of 
localist discourse in family law, declaring that it “disclaim[ed] altogether 
any jurisdiction in the courts of the United States upon the subject of 
divorce, or for the allowance of alimony.”46 The outraged dissent charged 
nonetheless that the majority’s decision threatened coverture’s founda-
tions, by treating a husband and wife as “beings wholly disconnected, 
and each sui juris.”47

Barber, which reasoned inextricably within common law coverture, 
marked the beginning of the strange career of the domestic relations 
exception in the Court’s case law. Throughout the nineteenth and early 
twentieth centuries, the Court repeated Barber’s localist declaration 
and barred federal litigation seeking divorce, alimony, or (after 1890)48 
child custody decrees that was brought outside federal territorial courts.49 
Barber became the seminal decision excepting “domestic relations” 
claims from diversity jurisdiction. Indeed, Barber, as reinterpreted to 
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emphasize its gratuitous localist pronouncement, became the essential 
foundation for the entire jurisprudence. Neither Barber nor the deci-
sions following offer any explanation or authority for the proposition 
that some family law cases are not for the federal courts other than to 
entwine the notion with coverture principles. The Supreme Court itself 
in Ankenbrandt v. Richards (1992) noted that Barber “cited no auÂ�Â�
thority” for its holding.50

Without question, the reasoning behind the Supreme Court’s creation 
of the domestic relations exception to diversity jurisdiction is no longer 
persuasive, if it ever was. The Barber opinion rested on the general 
proposition that a wife under coverture could not maintain a legal domi-
cile separate from her husband. Barber’s proclamation of an exception 
to diversity jurisdiction for divorce or alimony suits between husbands 
and wives was nothing other than the expression of this domicile rule in 
jurisdictional form. Barber makes no sense outside the context of cover-
ture. Its logic no longer counts as such.

The Court could eliminate the domestic relations exception at any 
time because the exception has always been a judicial creation without 
constitutional basis or statutory codification.51 Although the Court has 
“presume[d]” that Congress has implicitly accepted the exception, no 
statute has ever established that there is a domestic relations exception 
to federal diversity jurisdiction.52 Nonetheless, the Court confirmed the 
exception’s continued existence in Ankenbrandt (while holding that the 
exception did not reach the Ankenbrandt plaintiff’s federal suit against 
her ex-â•‰Â�husband and his girlfriend for their alleged abuse of the plain-
tiff’s children).53

Unsurprisingly, Ankenbrandt swiftly passed over the exception’s ori-
gins in coverture doctrine and did not consider whether the Court’s 
decision to uphold the exception would functionally perpetuate cover-
ture’s legacy.54 Ankenbrandt also did not explain why the concerns 
about in-â•‰Â�state favoritism that motivated the Founders to create federal 
diversity jurisdiction are not also present in divorce, alimony, and child 
custody cases. Instead, Ankenbrandt relied on the canonical idea of 
family law’s long-â•‰Â�standing localism, drawing on the same narrative that 
the Court has used the domestic relations exception to support. The 
Ankenbrandt Court, “unwilling to cast aside an understood rule that 
has been recognized for nearly a century and a half,”55 asserted that 
federal courts should not issue divorce, alimony, and child custody 
decrees because “state courts are more eminently suited to work of this 
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type than are federal courts.”56 The Court reaffirmed the continued 
existence of the domestic relations exception in 200457 and 2006.58

The Presumption of Family Law Localism 
and the Violence Against Women Act

The reach of the canonical narrative about family law’s localism extends 
from the opinions of the Supreme Court to the arguments of many law-
makers and commentators across the political spectrum. Consider the 
struggles over the 1994 Violence Against Women Act (VAWA)59 and the 
1996 Defense of Marriage Act (DOMA).60 Very different groups of 
decisionmakers and critics opposed these federal statutes, but opponents 
of each statute repeatedly relied on stories about family law localism. 
They contended that federal family law is unprecedented and categori-
cally inappropriate, so it should be condemned regardless of the sub-
stantive merits of the particular law at issue.

Let’s start with VAWA’s civil rights remedy, which was vigorously 
opposed for years before its enactment, substantially limited in Congress 
before becoming law, and then struck down by the Supreme Court in 
2000.61 This remedy recognized a federal civil right to be protected 
from “crimes of violence motivated by gender”62 and entitled the vic-
tims of such violence to sue their assailants in federal court for money 
damages.63

VAWA’s civil rights remedy rested on the premise that protection from 
gender-â•‰Â�motivated violence was central to women’s equal citizenship64 
and a necessary precondition to women’s ability to exercise other civil 
rights, such as the rights to work and to travel.65 For instance, the con-
gressional record supporting the remedy contained myriad examples of 
how gender-â•‰Â�motivated violence limited women’s ability to participate in 
the national economy by affecting women’s decisions about which jobs 
to take, which to leave, and whether to work in the market at all.66

VAWA’s civil rights remedy was designed to compensate for state 
responses to gender-â•‰Â�motivated violence that Congress found were rid-
dled with “discrimination”67 and “prejudice,”68 failed to “adequately 
provide victims the opportunity to vindicate their interests,” and insuf-
ficiently addressed “the bias element of gender crimes, which separates 
these crimes from acts of random violence.”69 The remedy’s provisions 
drew directly from older federal civil rights laws targeting racial discrimÂ�
ination, statutes now thought to be at the core of national Â�jurisdiction.70 
In enacting the remedy, Congress relied on its constitutional authority 
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to regulate interstate commerce and its constitutional right and respon-
sibility to enforce the equal protection guarantees of the Fourteenth 
Amendment.71

While VAWA’s civil rights remedy was designed to fit within civil 
rights law, there were good reasons to conclude that the civil rights 
remedy was not a form of family law at all. The remedy did not regulate 
the creation or dissolution of legally recognized family ties, and it did 
not give people legal rights and responsibilities that turned on family 
status or relationships. The remedy was available to victims of gender-â•‰
Â�motivated violence without regard to whether there was a familial con-
nection between perpetrator and victim. In fact, only a little more than 
a quarter (27.5%) of the fifty-â•‰Â�one reported cases under VAWA’s civil 
rights remedy as of November 1999 involved claims against current or 
former spouses or boyfriends. Almost half (45.1%) of the fifty-â•‰Â�one cases 
involved workplaces, other commercial settings, or educational set-
tings.72 United States v. Morrison,73 the Supreme Court decision in 
2000 that found VAWA’s civil rights remedy unconstitutional,74 was 
representative in this respect. The case involved gender-â•‰Â�motivated vio-
lence with no connection to family relationships or family life. Christy 
Brzonkala had sued Antonio Morrison and James Crawford for vio-
lating her civil rights under VAWA after the men, two of Brzonkala’s 
classmates at Virginia Polytechnic Institute, allegedly raped her repeat-
edly within thirty minutes of meeting her.75

However, legal decisionmakers have often paired their arguments 
asserting family law’s localism with expansive, imprecise, and unex-
plained applications of the family law label. During the years of debate 
over VAWA in Congress, few disputed the proposition that gender-â•‰
Â�motivated violence was an important problem deserving remedy. But 
discussions of gender-â•‰Â�motivated violence immediately led many legisla-
tors, judges, and critics to focus on how VAWA’s civil rights remedy 
would give wives the right to sue their husbands in federal court for 
damages stemming from marital violence. This possibility may have 
attracted so much attention because the civil rights remedy, in treating 
marital violence no differently than violence between legal strangers, 
sought to counter a long legal tradition of more lenient responses to 
violence between family members.76 One of the congressional findings 
included in the earliest version of the VAWA bill and still present in the 
final conference report made clear that the remedy would target gender-â•‰
Â�motivated violence both within the family and outside it, by expanding 
upon existing federal law that “provide[d] a civil rights remedy for 



28 F a m i l y  L aw  E x cept    i o n a l i s m

gender crimes committed in the workplace, but not on the street or in 
the home.”77 The enacted remedy explicitly established that victims of 
gender-â•‰Â�motivated violence could bring suit under VAWA’s civil rights 
remedy regardless of whether the violence at issue would be treated 
more leniently under state law because of the relationship between 
victim and perpetrator.78

With the possibility of interspousal litigation in mind, the remedy’s 
opponents classified the remedy as federal family law and condemned 
the remedy as misguided for that reason alone. The Conference of Chief 
Justices, the Judicial Conference of the United States, and Chief Justice 
Rehnquist never challenged VAWA’s substantive goal of combating vio-
lence against women. The Conference of Chief Justices, the organiza-
tion for state chief justices, told Congress that “[o]bviously, there is a 
need to protect women.”79 It declared that “the Conference of Chief 
Justices commends Congress for addressing the critical problems of 
sexual and spousal violence and supports the intended objectives of 
[VAWA].”80 The Judicial Conference of the United States, the organiza-
tion for federal judges, endorsed on its own and through Chief Justice 
Rehnquist “the underlying objective of [VAWA]—â•‰to deter violence 
against women.”81

Nonetheless, the Conference of Chief Justices voted on January 31, 
1991, to oppose VAWA’s civil rights remedy on the ground that the 
remedy was a form of federal family law and family law “is not federal 
in nature.”82 The Judicial Conference of the United States did the same 
in September 1991,83 after the Judicial Conference’s Ad Hoc Committee 
on Gender-â•‰Â�Based Violence warned that VAWA’s civil rights remedy 
would involve the federal courts in “domestic relations disputes” “that 
have traditionally been within the province of the state courts.”84 Chief 
Justice Rehnquist, acting in his capacity as chief administrator of the 
federal courts, similarly opposed VAWA’s civil rights remedy because it 
“could involve the federal courts in a whole host of domestic relations 
disputes,” an area of “law that ha[s] traditionally been reserved to state 
courts.”85

Some scholars have contended that federal judges seek “to confirm 
their prestige” by limiting their docket to nationally important issues and 
do not understand “[w]omen and the families they sometimes inhabit” 
to be important.86 This may be an accurate assessment of the federal 
judiciary’s perceived self-â•‰Â�interest. For my purposes, however, I am less 
interested in how the campaign that judges and judicial organizations 
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waged against VAWA’s civil rights remedy reflected attempted self-â•‰
Â�promotion and more interested in how the strength of the canonical 
story about family law localism meant that it would count as a con-
vincing argument against the civil rights remedy to assert that the 
remedy was unprecedented and inappropriate because the remedy was 
supposedly a form of federal family law. When judges and judicial orga-
nizations advanced this argument—â•‰whether from self-â•‰Â�interest, sincere 
belief, or most likely a combination of the two—â•‰the claim resonated 
with both Congress and the courts.

The attack on VAWA’s civil rights remedy as federal family law proved 
extraordinarily powerful, sparking concrete results in addition to rhe-
torical pronouncements. Although the argument that the remedy consti-
tuted family law was doubtful from the start, criticism drawing on the 
canonical idea of family law localism helped push Congress to limit the 
remedy significantly before enacting it in modified form in 1994. Most 
notably, the initial versions of the remedy covered all violent crimes “comÂ�
Â�mitted because of gender or on the basis of gender”87 and presumed that 
every rape fell into this category.88 However, in 1993 the Senate Judiciary 
Committee restricted the civil rights remedy to those crimes that would 
constitute a felony involving the risk of physical injury89 and that were 
“committed because of gender or on the basis of gender; and due, at 
least in part, to an animus based on the victim’s gender.”90

The revised bill did not define its new “animus” requirement, but the 
requirement was clearly meant to limit the remedy’s scope. The sole 
discussion of animus in the Senate Judiciary Committee’s report stated 
that “[t]his new language elucidates the committee’s intent that a victim 
alleging a violation under this section must have been targeted on the 
basis of his or her gender. The defendant must have had a specific intent 
or purpose, based on the victim’s gender, to injure the victim.”91 The 
report indicated that the committee no longer presumed that the civil 
rights remedy would cover all rapes. Indeed, the report trumpeted in 
its own italics that the revised version of VAWA’s civil rights remedy 
“does not create a general Federal law for all assaults or rapes against 
women.”92

Senator Orrin Hatch, who was pivotal in drafting the committee’s 
revisions to VAWA,93 suggested that requiring gender-â•‰Â�based animus 
would keep VAWA away from family relationships by preventing women 
from using the civil rights remedy to sue their husbands or other inti-
mate partners for damages stemming from gender-â•‰Â�motivated violence. 
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In language charged with emotion, Hatch described the revised remedy 
as focused on violent strangers without any familial feelings for their 
targets:

We’re not opening the federal doors to all gender-â•‰Â�motivated crimes. Say 
you have a man who believes a woman is attractive. He feels encouraged 
by her and he’s so motivated by that encouragement that he rips her clothes 
off and has sex with her against her will. Now let’s say you have another 
man who grabs a woman off some lonely road and in the process of raping 
her says words like, “You’re wearing a skirt! You’re a woman! I hate 
women! I’m going to show you, you woman!” Now, the first one’s terrible. 
But the other’s much worse. If a man rapes a woman while telling her he 
loves her, that’s a far cry from saying he hates her. A lust factor does not 
spring from animus.94

Hatch did not explicitly state that VAWA’s civil rights remedy would 
not reach violence within marriage, and he never said that violence 
within the family is less serious than violence outside it. But marital rape 
might be the paradigmatic case of “â†œæ¸€å±®‘a man rap[ing] a woman while 
telling her he loves her,’â†œæ¸€å±®” a less “â†œæ¸€å±®‘terrible’â†œæ¸€å±®” offense that Hatch wanted 
to keep the federal government away from remediating.

VAWA’s revised version also responded to the charge that the civil 
rights remedy constituted federal family law by including a seemingly 
superfluous reference to the domestic relations exception. It stated that 
the civil rights remedy did not “confer on the courts of the United States 
jurisdiction over any State law claim seeking the establishment of a 
divorce, alimony, equitable distribution of marital property, or child 
custody decree.”95 In addition, VAWA’s revised version explicitly estab-
lished concurrent jurisdiction in federal and state courts over all civil 
rights claims brought under the act, meaning that plaintiffs could choose 
whether to sue in federal or state court.96

Even these limitations, however, did not quell the argument that 
VAWA’s civil rights remedy was a form of federal family law and unprec-
edented and improper for that reason. After the modified bill became 
law in September 1994,97 defendants soon challenged the remedy’s con-
stitutionality with arguments drawing on the canonical assumption 
of family law localism.98 The challenges enjoyed significant success in 
the lower courts.99 For instance, the Fourth Circuit held that VAWA’s 
civil rights remedy was unconstitutional in an en banc opinion that 
identified the remedy as a form of family law100 and insisted at least 
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seven times that the federal government could not and had never inter-
vened in family law.101

The Supreme Court also relied on the canonical premise of family 
law’s localism in striking down VAWA’s civil rights remedy in United 
States v. Morrison. Indeed, this was perhaps unsurprising as Chief 
Justice Rehnquist wrote the Court’s opinion holding the civil rights 
remedy unconstitutional. Rehnquist opted not to recuse himself from 
judging the remedy, although he had lobbied against the remedy before 
its enactment.102

The government argued in Morrison that VAWA’s civil rights remedy 
fell within Congress’s constitutional authority to regulate interstate 
commerce because gender-â•‰Â�motivated violence has a substantial aggre-
gate impact on interstate commerce.103 Rehnquist’s majority opinion in 
Morrison assumed and insisted upon family law’s localism in rejecting 
this argument. Morrison never directly identified VAWA’s civil rights 
remedy as a form of federal family law, presumably because of the dif-
ficulties involved in such an identification. But much like Lopez, which 
Morrison quoted at length,104 the Morrison Court presumed that fed-
eral family law was unprecedented and categorically inappropriate and 
used that presumption to place limits on Congress’s authority that oper-
ated far beyond family law.

Morrison contended that the government’s interpretation of Congress’s 
commerce power had to be incorrect because this interpretation would 
permit federal regulation of the family. The government’s reasoning, 
Morrison explained, “will not limit Congress to regulating violence but 
may, as we suggested in Lopez, be applied equally as well to family law 
and other areas of traditional state regulation since the aggregate effect 
of marriage, divorce, and childrearing on the national economy is undoubtÂ�
Â�edly significant.”105 The Morrison Court emphasized that family law is 
self-â•‰Â�evidently and categorically local, contending that “[t]he Constitution 
requires a distinction between what is truly national and what is truly 
local.”106

The Presumption of Family Law Localism 
and the Defense of Marriage Act

The canonical narrative about family law localism also shaped debates 
over the 1996 Defense of Marriage Act (DOMA). DOMA’s third Â�section, 
which the Supreme Court struck down in 2013, defined “â†œæ¸€å±®‘marriage’â†œæ¸€å±®” 
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for purposes “of any Act of Congress, or of any ruling, regulation, or 
interpretation of the various administrative bureaus and agencies of the 
United States” as “a legal union between one man and one woman as 
husband and wife.” It defined “â†œæ¸€å±®‘spouse’â†œæ¸€å±®” as “a person of the opposite 
sex who is a husband or a wife.”107 Unlike VAWA’s civil rights remedy, 
DOMA’s third section clearly was an example of federal family law, 
regulating who would be recognized as married for purposes of federal 
law. Congress enacted DOMA’s prohibition on federal recognition of 
same-â•‰Â�sex marriages preemptively, before same-â•‰Â�sex marriage was legal in 
any state. The Massachusetts Supreme Judicial Court held in 2003 that 
prohibiting same-â•‰Â�sex marriage violated the Massachusetts constituÂ�
tion,108 and in 2004 Massachusetts became the first state to allow same-â•‰
Â�sex couples to marry under state law.109 As of this writing, same-â•‰Â�sex 
couples may marry in seventeen states and the District of Columbia.110

DOMA’s third section had practical import because many other fed-
eral laws and regulations are also forms of family law, creating signifi-
cant federal rights and responsibilities that turn on whether a person is 
recognized as married in the eyes of the federal government. DOMA’s 
supporters in Congress repeatedly noted (with some slight variations in 
the exact figures given) that the word “marriage” appeared over 800 
times and the word “spouse” appeared over 3,100 times in federal stat-
utes and regulations.111 They cited federal regulation of marriage 
through Social Security, Medicare, immigration law, tax law, veterans’ 
benefits, and insurance and pension benefits for federal employees.112 
DOMA supporters stressed the ubiquity of federal family law to con-
tend, in Senator Dirk Kempthorne’s words, that “[t]here is nothing 
shocking” in “establish[ing] the Federal definition of the terms ‘mar-
riage’ and ‘spouse’â†œæ¸€å±®” as “[c]ombined, these terms appear in nearly 4,000 
places in Federal statutes and regulations.”113 DOMA supporters also 
highlighted the volume of federal family law to emphasize how much 
was materially at stake in the DOMA debate. As Senator Don Nickles 
declared, “[w]e are talking about a lot of benefits.”114

Whatever their political purposes, however, DOMA supporters were 
right to recognize the pervasiveness and significance of federal family 
law. Indeed, the nonpartisan United States General Accounting Office 
identified 1,049 federal laws that turned on marital status at the time 
of DOMA’s enactment.115 (The General Accounting Office found 1,138 
federal laws turning on marital status when the office conducted the 
same survey as of December 31, 2003.)116 These laws establish the 
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Â�multitude of benefits and burdens that are tied to marital status under 
federal law and in this way determine what it means to be married in the 
eyes of the federal government.

Nevertheless, a major argument that dissenting legislators and critics 
advanced against DOMA’s third section while DOMA was being 
debated in Congress insisted on family law’s inherent localism and con-
demned section three on the ground that the section constituted federal 
family law. Members of Congress declared that “marriage is very clearly 
an area which has been left to the States,”117 that “the Federal Government 
does not have marriage laws,”118 that “marriage and divorce has always 
been a State matter, never to be tampered with by Congress or by the 
Federal Government,”119 that “the laws governing marriage are tradi-
tionally and constitutionally under the authority of the States,”120 that 
“[o]ur country has just gone through 220 years without Federal law on 
marriages,”121 that “[h]istorically, family law matters, including mar-
riage, divorce, and child custody laws, have always been within the 
jurisdiction of State governments, not the Federal Government.”122 
Congressional witnesses added that “[t]he definition and administration 
[of marriage] has in all previous times in our history been left to the 
States of this Nation”123 and insisted that “[f]rom the very beginning, 
the courts of this country, the framers were clear: issues of marriage 
were issues for the States, the States to decide.”124

DOMA’s opponents took their descriptive account maintaining that 
federal family law was supposedly unprecedented as sufficient to estab-
lish their normative claim asserting that federal family law was inher-
ently inappropriate. Here, as with VAWA, the thrust of the localism 
argument was that members of Congress should oppose DOMA’s third 
section whatever their views on the substantive merits of the section’s 
policy objectives. Senator Dianne Feinstein nicely encapsulated the 
argument: “Whether one accepts the idea of same-â•‰Â�sex marriages or not 
is not the central issue here. The legislation before us will not prevent 
States from recognizing same-â•‰Â�sex marriages. The issue before us is 
whether we want to inject the Federal Government into an area that 
has, for 200 years, been the exclusive purview of the States.”125 Senator 
J. Robert Kerrey similarly contended that DOMA “proposes to have the 
Federal Government intervene in matters previously reserved to the 
States. Conservative advocates of States rights should not brush aside 
this interference merely because they find a purpose which holds special 
appeal to them. And with this law the Federal Government will have 
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taken the first—â•‰and if history is a good guide, probably not the last—â•‰
step into the States’ business of marriage and family law.”126

After DOMA’s enactment, the statute’s opponents continued to attack 
section three on localist grounds. Some advocates, scholars, and liti-
gants took this line of criticism to have significant force. More impor-
tantly, several courts—â•‰including ultimately the Supreme Court—â•‰invoked 
the canonical idea of family law localism in opinions finding DOMA’s 
third section unconstitutional.

Localist arguments against DOMA’s third section appeared in law 
reviews. A leading gay rights lawyer condemned section three on the 
ground that the section was an “unprecedented federal intrusion into 
the law of marriage” because, “[w]ithout exception, domestic relations 
law has been a matter of state, not federal, concern and control since the 
founding of the Republic.”127 Along with a coauthor, he contended that 
“because DOMA effectively nationalizes domestic relations law, shat-
tering historical precedent, it is unconstitutional.”128 Law professors, in 
turn, explained “that our federalist system entrusts domestic relations, 
including marriage, to the states rather than to the federal government,”129 
reported that DOMA’s third section was “where the federal government 
defined marriage for the first time in U.S. history,”130 and insisted that 
section three represented “the first time in our history that Congress 
has interfered in an area where any regulation is quintessentially a 
matter of state, not federal, concern—namely, family law and domestic 
relations.”131

Litigants also used localist arguments to challenge the constitution-
ality of DOMA’s third section. For example, In re Kandu,132 a 2004 
case in United States Bankruptcy Court, considered the claims of Lee 
Kandu, an American woman who had married another American 
woman in Canada and sought to be recognized as married for purposes 
of filing a federal bankruptcy petition in the United States.133 Kandu 
insisted that the power to regulate marriage “has traditionally been 
reserved to the States.”134 She contended that DOMA’s third section 
violated the Tenth Amendment to the United States Constitution, which 
provides that “[t]he powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people.”135 Kandu’s theory was that DOMA “reg-
ulates domestic relations, specifically marriage [and] that is a power not 
granted to Congress in Article I of the U.S. Constitution and, therefore, 
reserved to the States by the Tenth Amendment.”136 The bankruptcy 
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court rejected this argument, concluding that “[t]he Tenth Amendment 
is not implicated because the definition of marriage in DOMA is not 
binding on states and, therefore, there is no federal infringement on 
state sovereignty. States retain the power to decide for themselves the 
proper definition of the term marriage.”137

However, several federal courts drew on arguments grounded in 
family law’s supposed localism in striking down DOMA’s third section. 
Localist arguments were not the only ones that these courts deployed in 
finding section three unconstitutional. But localist claims about family 
law were remarkably prevalent—â•‰because courts remained convinced by 
this canonical narrative, because courts sought to harness the narra-
tive’s power to convince others, or both.

For instance, the United States District Court for the District of 
Massachusetts struck down DOMA’s third section in two cases that the 
court decided simultaneously in 2010.138 The district court insisted in 
one opinion, Gill v. Office of Personnel Management, that “[t]here can 
be no dispute that the subject of domestic relations is the exclusive prov-
ince of the states” and concluded that Congress had no “interest in a 
uniform definition of marriage for purposes of determining federal 
rights, benefits, and privileges.”139 The district court’s other opinion, 
Massachusetts v. United States Department of Health and Human 
Services, quoted the Supreme Court’s Morrison decision for the propo-
sition that “â†œæ¸€å±®‘[t]he Constitution requires a distinction between what is 
truly national and what is truly local’â†œæ¸€å±®”140 and announced that family 
law “is often held out as the archetypal area of local concern.”141 MassaÂ�
chusetts presented family law’s localism as a self-â•‰Â�evident and essential 
part of federalism, concluding “that the authority to regulate marital 
status is a sovereign attribute of statehood.”142

The United States District Court for the Northern District of California 
similarly called upon the localist narrative about family law in finding 
DOMA’s third section unconstitutional.143 Golinski v. United States 
Office of Personnel Management (2012) approvingly quoted the Supreme 
Court for the extreme claims that “â†œæ¸€å±®‘[t]he whole subject of the domestic 
relationsâ•–.â•–.â•–.â•–â•‰belongs to the laws of the States and not to the laws of the 
United States,’â†œæ¸€å±®”144 “that ‘domestic relations’ have ‘long been regarded 
as a virtually exclusive province of the States,’â†œæ¸€å±®”145 and that “â†œæ¸€å±®‘[t]he 
Stateâ•–.â•–.â•–.â•–â•‰has absolute right’ to regulate marriage.”146

That same year, the United States District Court for the District of 
Connecticut summoned up the idea of family law localism in striking 
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down section three.147 Pedersen v. Office of Personnel Management 
“[r]ecogniz[ed] that the subject of domestic relations is the exclusive 
province of the states, including the powers to establish eligibility 
requirements for marriage, as well as to issue determinations of marital 
status, which lie at the very core of such domestic relations law.”148 
Pedersen also quoted the Supreme Court for the oft-â•‰Â�heard proclamation 
that “â†œæ¸€å±®‘the whole subject of the domestic relations of husband and wife, 
parent and child, belongs to the laws of the States and not to the laws of 
the United States.’â†œæ¸€å±®”149

The Supreme Court found DOMA’s third section unconstitutional in 
United States v. Windsor (2013).150 Edith Windsor, the plaintiff in that 
case, became engaged to Thea Spyer in 1967, decades before any state 
would recognize same-â•‰Â�sex marriages.151 In 2007, with Spyer’s health 
worsening, the couple traveled from their home in New York to Ontario, 
Canada, to marry. Windsor and Spyer then returned to New York, and 
the state recognized their marriage as legally valid. Spyer died in 2009, 
leaving Windsor her entire estate. Federal law provides that a deceased 
spouse’s estate can pass to the surviving spouse without the surviving 
spouse owing any federal estate taxes. However, DOMA’s third section 
meant that Windsor and Spyer were not married for purposes of federal 
law. Windsor had to pay $363,053 in federal estate taxes. She sued, 
challenging section three’s constitutionality.152

The Supreme Court’s opinion striking down section three included a 
lengthy localist account of family law. For example, Windsor announced 
that “[b]y history and tradition the definition and regulation of mar-
riageâ•–.â•–.â•–.â•–â•‰has been treated as being within the authority and realm of the 
separate States.”153 It contended that “[s]tate laws defining and regu-
lating marriage, of course, must respect the constitutional rights of per-
sons; but, subject to those guarantees, regulation of domestic relations 
is an area that has long been regarded as a virtually exclusive province 
of the States.”154 Windsor highlighted the domestic relations exception 
to federal diversity jurisdiction, declaring that “[f]ederal courts will not 
hear divorce and custody cases even if they arise in diversity because of 
the virtually exclusive primacy of the States in the regulation of domestic 
relations.”155 And Windsor repeated the Court’s declaration from In re 
Burrus that “â†œæ¸€å±®‘[t]he whole subject of the domestic relations of husband 
and wife, parent and child, belongs to the laws of the States and not to 
the laws of the United States.’â†œæ¸€å±®”156

Indeed, much of the Windsor opinion discussed DOMA as a source 
of injury to states that recognize same-â•‰Â�sex marriage, rather than simply 
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focusing on how DOMA harmed individuals who wanted the federal 
government to recognize their same-â•‰Â�sex marriages. The Court criticized 
the Congress that enacted DOMA for striving “to put a thumb on the 
scales and influence a state’s decision as to how to shape its own mar-
riage laws.”157 It described DOMA as “directed to a class of persons 
that the laws of New York, and of 11 other States, have sought to 
protect”158 and—â•‰more sharply—â•‰as “seek[ing] to injure the very class 
New York seeks to protect.”159 Windsor declared that New York “State’s 
decision to give this class of persons the right to marry conferred upon 
them a dignity and status of immense import. When the State used its 
historic and essential authority to define the marital relation in this way, 
its role and its power in making the decision enhanced the recognition, 
dignity, and protection of the class in their own community. DOMA, 
because of its reach and extent, departs from this history and tradition 
of reliance on state law to define marriage.”160

Windsor highlights the persistent strength of localist claims in family 
law. The Court used the narrative about family law localism to help 
frame its opinion, even in a case involving a statutory provision that had 
such an enormous practical impact because more than a thousand fed-
eral laws establish legal rights and responsibilities that turn on a per-
son’s marital status in the eyes of the federal government.

Ultimately, the Windsor Court contended that it was “unnecessary to 
decide whether [DOMA’s] federal intrusion on state power is a violation 
of the Constitution because it disrupts the federal balance.”161 Instead, 
Windsor found DOMA’s third section unconstitutional under the Fifth 
Amendment, concluding that section three “violates basic due process 
and equal protection principles applicable to the Federal Government.”162 
The Court explained that “DOMA instructs all federal officials, and 
indeed all persons with whom same-â•‰Â�sex couples interact, including their 
own children, that their marriage is less worthy than the marriages of 
others. The federal statute is invalid, for no legitimate purpose over-
comes the purpose and effect to disparage and to injure those whom the 
State, by its marriage laws, sought to protect in personhood and dignity. 
By seeking to displace this protection and treating those persons as 
living in marriages less respected than others, the federal statute is in 
violation of the Fifth Amendment.”163

Presumably, one reason that the Court did not find section three 
unconstitutional on federalism grounds is that striking down section 
three on the theory that regulating marriage is for the states alone would 
seem to call into question the constitutionality of the thousand-â•‰Â�plus 
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examples of federal family law that DOMA impacted in providing fed-
eral definitions of the terms marriage and spouse.164 Despite all the 
Court’s invocations of family law localism, Windsor took it to be “estab-
lished that Congress, in enacting discrete statutes, can make determina-
tions that bear on marital rights and privileges.”165 Indeed, the Windsor 
Court itself cited many examples of federal family law running through 
tax law, immigration law, Social Security law, housing law, criminal 
law, copyright law, veterans’ benefits law, healthcare law, bankruptcy 
law, student financial aid law, ethics law, and more.166 Windsor also 
observed that DOMA was not the only federal statute that created a 
situation in which a couple could be married for state law purposes and 
not for federal purposes or vice versa, reporting that “these discrete 
examples establish the constitutionality of limited federal laws that reg-
ulate the meaning of marriage in order to further federal policy.”167

In sum, Windsor recounted and celebrated the canonical narrative 
about family law localism, while simultaneously protecting an extensive 
body of federal family law. This tension within Windsor nicely illus-
trates how legal authorities can apply the family law localism narrative 
inconsistently. If the Court unfailingly adhered to the localist account of 
family law, striking down any example of federal family law that it 
could, then the description of family law as local would be significantly 
more accurate. But Windsor expressed no interest in destabilizing the 
vast body of federal family law that DOMA’s third section touched, 
never suggesting that all the federal statutes, regulations, and decisions 
that establish who counts as married in the eyes of the federal govern-
ment or that determine the federal rights and responsibilities tied to 
marriage are troubling from the perspective of either constitutional law 
or public policy. Nonetheless, the Windsor Court repeatedly returned to 
the family law localism narrative. The Court suggested that the localist 
account of family law was a key guide to understanding the field, even 
in a case where the reach, importance, and extent of federal family law 
were essentially undeniable.

Federal Family Law in the Courts and Congress

As we have seen, many courts, judges, legislators, litigants, advocates, 
and scholars who agree on little else continue to invoke the contention 
that family law is and should be local, relying on that canonical idea to 
describe family law’s guiding principles and to make arguments and 
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judgments about family law’s future course. They frequently assert that 
federal family law is unprecedented and inappropriate, regardless of the 
specific substantive merits of the particular law at issue.

Yet despite such declarations, state family law coexists with extensive 
and far-â•‰Â�reaching federal family law. Federal legislators and judges who 
announce family law’s inherent localism have simultaneously created a 
robust body of federal family law. Of course, it is hardly unusual for 
lawmakers and jurists to say and even believe one thing, while doing 
another. The steady and confident repetition of the idea that family law 
is local may help decisionmakers overlook or not perceive the tensions 
between their words and their deeds. Moreover, legal authorities com-
mitted to the premise that family law belongs to the states may assume 
without further analysis that what the federal government is doing 
simply cannot be family law.

Nonetheless, myriad federal statutes, regulations, and judicial deci-
sions govern the creation and dissolution of legally recognized family 
relationships and/or determine the legal rights and responsibilities that 
are tied to family status. These statutes, regulations, and decisions are 
forms of family law, whatever other legal categories they fall into as 
well. Just as state family law decides for purposes of state law who 
counts as a legal family member, how legalized family relationships 
are begun and ended, and what turns on legal recognition as a family 
member, federal family law decides these issues for purposes of fed-
eral law.

I make these observations for positive and descriptive reasons, rather 
than for normative or prescriptive ones. I am not arguing that federal 
family law is necessarily more, or less, desirable than state family law—â•‰
that the federal government should aggressively intervene to preempt 
state law or that the federal government should defer to state law to the 
extent possible. Indeed, I do not believe that the desirability of federal 
family law can be judged categorically, rather than case by case.

My point instead is that federal family law is already far-â•‰Â�reaching and 
well established. In addition, federal family law is sometimes unavoid-
able given the demands of the federal Constitution and the existence of 
exclusive federal jurisdiction. To be sure, family law, like many legal 
arenas, has never been under predominantly federal control. The weight 
and persistence of certain forms of state regulation are undeniable. 
However, the localist story about family law simply misdescribes the 
field, masking the scope and even the existence of federal family law.
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Federal family law is much too voluminous to describe fully in one 
chapter. But we can review some of the most interesting and important 
examples to begin mapping what the localist narrative about family law 
obscures.

Most of this survey will focus on congressional statutes and federal 
regulations implementing those statutes. Lawmakers exercise more con-
trol over the subject matter of their work than courts do. Elected legisla-
tors also enjoy more of a democratic mandate than appointed judges. 
However, we can briefly review some of the federal family law that the 
United States Supreme Court has produced before we consider some of 
the family law within federal legislation and regulation.

The Supreme Court’s Federal Family Law

While the Supreme Court has frequently trumpeted its commitment to 
remaining uninvolved in family law, the Court regularly creates and 
administers family law—â•‰sometimes in the very same opinions declaring 
family law’s inherent localism and “the Court’s duty to refrain from 
interfering with state answers to domestic relations questions.”168

Constitutional Law. As an initial matter, family law is a pervasive and 
significant part of the Court’s constitutional jurisprudence interpreting 
due process, equal protection, and other constitutional principles. Of 
course, the existence of family law within federal constitutional law 
should be unsurprising. Although canonical stories premised on family 
law’s exceptionalism describe family law as distinctly set off from other 
legal fields, the federal Constitution applies to family law just as it 
applies to any other site of government activity. This is one reason why 
federal family law is not just extensive, it is unavoidable.

It is worth noting, however, some of the Supreme Court’s constitu-
tional decisions that create both constitutional law and family law at the 
same time. The Court’s constitutional jurisprudence has established 
uniform family law rules for the nation with striking frequency. Indeed, 
the Court’s constitutional case law has transformed family law.

Consider some of the Supreme Court’s constitutional decisions regu-
lating the legal creation and dissolution of marriage. The Court has rec-
ognized a fundamental right to marry that precludes many restrictions 
on marriage formation. For instance, Loving v. Virginia (1967) outlawed 
prohibitions on interracial marriage at a time when sixteen states still 
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had such prohibitions.169 Zablocki v. Redhail (1978) prohibited states 
from requiring people subject to child support orders to obtain judicial 
approval before marrying.170 Turner v. Safley (1987) struck down a state 
prison regulation that prevented many prisoners from marrying.171

The Court has also reshaped divorce law. Boddie v. Connecticut (1971) 
provided that states cannot deny people access to divorce “solely because 
of inability to pay” court fees and costs.172 Supreme Court decisions on 
alimony and child support awards at divorce have sparked tremendous 
change. Orr v. Orr (1979) established that laws regulating the provision 
of alimony must apply equally to husbands and wives.173 Stanton v. 
Stanton (1975) held that laws governing the provision of child support 
cannot set different ages of majority for male and female children.174 
These decisions pushed states to rewrite virtually all their family law in 
language that is facially sex-â•‰Â�neutral, so that family law codes that once 
spoke ubiquitously of husbands and wives, fathers and mothers, and 
sons and daughters, now govern “spouses,” “parents,” and “children.”

In addition to regulating marriage formation and dissolution, the 
Court’s constitutional decisions determine some of the rights that are, 
and are not, associated with marriage. For example, the Court has held 
that a husband has no right to notice of his wife’s decision to have an 
abortion, much less the right to override that decision.175 The Court has 
decided that a married couple has the right to use contraception without 
being subject to criminal prosecution.176

The Court’s constitutional judgments similarly regulate how legally 
recognized relationships between parents and children are created and 
dissolved. The Court’s case law provides that an illegitimate child must 
have more than one year in which to establish a legal relationship with 
her biological father.177 The Court has held that a biological father has 
no constitutional right to create a legally recognized relationship with 
his child if the child is born to another man’s wife.178 The Court has 
determined that parental rights may be involuntarily terminated only if 
the parent is proven unfit by at least clear and convincing evidence179 
and that indigent parents in termination proceedings do not always have 
a right to appointed legal counsel.180

The Court’s constitutional decisions also regulate the rights and responÂ�
Â�sibilities that parents and children have when their relationship is legally 
recognized. As Chapter 4 will discuss in more detail, these decisions conÂ�
Â�stitutionalize a robust and far-â•‰Â�reaching vision of parental prerogatives 
that grants parents enormous power “to direct the upbringing and 
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Â�education of children under their control.”181 For instance, the Court’s 
decisions establish that a parent may place his child in private rather 
than public school182 or remove his child from school entirely in some 
circumstances.183 The Court’s case law gives parents substantial control 
over the access that third parties, including grandparents, have to a 
child.184 The Court has held that a parent’s right to the custody of his 
child is not diminished by the parent’s interracial marriage.185 The 
Court’s jurisprudence regulates a parent’s authority to participate in his 
daughter’s decision to have an abortion, determining that parental con-
sent may be required as long as the daughter has the option of seeking 
judicial authorization instead.186 At the same time, the Court has held 
that a child may be subjected to child labor restrictions against his par-
ent’s wishes.187

Along the same lines, the Court has regulated rights tied to family 
relationships beyond marriage and parenthood. It held that a housing 
ordinance may not deny an extended family the right to live together.188

Family law similarly runs through the Court’s constitutional jurispru-
dence on personal jurisdiction, which determines rights that family 
members have and governs how family members may exercise those 
rights. The Supreme Court’s “divisible divorce” doctrine separates judi-
cial control over marital status from judicial control over the legal inci-
dents of divorce, such as property division, alimony, child support, and 
child custody. The doctrine provides that a spouse who would like to be 
granted a divorce that will be entitled to full faith and credit in other 
states must seek the divorce in a state where at least one spouse is domi-
ciled, meaning that the spouse is physically present in the state and 
intends to remain there. The state court dissolving the marriage need 
not have personal jurisdiction over the defendant spouse.189

This means that it is more difficult for a state to effectively restrict the 
grounds for divorce. A married person living in a state with laws lim-
iting the availability of divorce may move by herself to a state that does 
not attempt to constrain the grounds for divorce and dissolve her mar-
riage there in a way that will be recognized throughout the United 
States. However, a spouse who would like a court judgment that is enti-
tled to full faith and credit in other states on the legal incidents of divorce 
must litigate in a court with personal jurisdiction over both spouses.190

Moreover, the Court’s constitutional decisions shape the strategies 
that a current or former spouse may employ in maneuvering to give her 
preferred state court personal jurisdiction over both spouses. Burnham 



43Federalism and the Family

v. Superior Court (1990) held that a wife living in California, who was 
married to a man living in New Jersey and had sued him for divorce in 
California state court, could ensure that California courts would have 
personal jurisdiction over both spouses by serving her husband with 
process while he was temporarily visiting California.191 (This is collo-
quially known as “tag jurisdiction” because the wife’s process server 
successfully “tagged” the husband while he was in the wife’s state.)

In Kulko v. Superior Court (1978), a divorced wife and mother who 
lived with her two children in California had gone to California state 
court to seek increased child support payments from her former hus-
band, a New York resident who had never visited his children in 
California.192 Rather than pay, the former husband challenged the 
California court’s jurisdiction to adjudicate the claim for increased sup-
port and litigated the issue to the United States Supreme Court.193 The 
Supreme Court sided with the father, holding that California courts did 
not have personal jurisdiction over him. In reaching this judgment about 
jurisdiction, the Court insisted that the children’s father lacked “â†œæ¸€å±®‘min-
imum contacts’â†œæ¸€å±®” with California, although his children lived there,194 
and concluded that requiring the father to bear “the substantial finan-
cial burden and personal strain of litigating a child-â•‰Â�support suit in a 
forum 3,000 miles away” would contravene “basic considerations of 
fairness.”195 Deciding that the father in New York should not have to 
travel to California in order to resist paying more child support meant 
that the mother in California would have to litigate across the country 
in the New York courts in order to seek more support for her children. 
The Supreme Court’s ruling made it more difficult for custodial parents 
to have courts adjudicate child support obligations involving noncusto-
dial parents living in other states.

Federal Common Law. The Supreme Court has also created significant 
family law as a matter of federal common law. Here, the Court has 
reached beyond its basic responsibilities to interpret the Constitution 
and federal statutes. The Court’s jurisprudence on federal common law 
holds that the Court itself should create federal rules when no federal 
constitutional provision, statute, or treaty directly decides a case, if fed-
eral rules are needed to protect federal interests against conflicting state 
interests.196 The Court has repeatedly created federal common law to 
govern family rights and responsibilities, recognizing and safeguarding 
federal interests in family law.
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Some of the Court’s federal common law decisions create family law 
governing current or former servicemembers and their relatives. For 
instance, the Court has held that federal law preempts state community 
property law on the distribution of proceeds from an army insurance 
policy,197 that federal law precludes state courts from dividing military 
nondisability retirement pay pursuant to state community property 
laws,198 and that federal law permitting a servicemember to change the 
beneficiary of his life insurance policy trumps a state divorce decree 
requiring the servicemember to name the children from his first mar-
riage as beneficiaries.199

Some of the Court’s federal common law decisions create family law 
governing people with no connection to military service. For example, 
the Court has held that federal law preempts state community property 
law on survivorship rights to federal bonds purchased with commuÂ�
nity property,200 that federal law governs whether a federal bondholder 
has defrauded his wife under state property law,201 and that federal 
law precludes a state court from treating as community property a 
spouse’s expectancy interest in receiving benefits under the Railroad 
Retirement Act.202

Federal Evidentiary Privileges. In addition, the Supreme Court’s jurispruÂ�
dence on federal evidentiary privileges is replete with family law, estab-
lishing which legal privileges are and are not associated with marriage. 
Congress has authorized the federal courts to interpret, enforce, and alter 
common law evidentiary privileges,203 and the Supreme Court has empha-
sized its family law goals in carrying out this responsibility. For example, 
the Court’s case law grants a privilege against adverse spousal testimony 
to people whose spouses are defendants in federal criminal prosecutions. 
This means that a witness spouse may choose to testify in federal court 
on behalf of,204 or against her defendant spouse, but federal courts cannot 
compel a witness spouse to testify against her defendant spouse if the wit-
ness spouse does not want to do so.205 The Court explained its decision 
to structure the adverse spousal testimonial privilege this way by con-
tending that leaving the decision about whether to testify to the witness 
spouse “furthers the important public interest in marital harmony without 
unduly burdening legitimate law enforcement needs.”206

The “confidential marital communications” privilege in federal crim-
inal prosecutions, which is meant to safeguard the sanctity of marital 



45Federalism and the Family

relationships, is another site where the Court has configured federal evi-
dence law to establish legal rights and obligations tied to marriage that 
promote the Court’s family law policy goals. This privilege means that 
even if a witness spouse would like to testify against her defendant 
spouse, the witness spouse may only testify about “evidence of criminal 
acts and of communications made in the presence of third persons” and 
may not testify about “information privately disclosed between husband 
and wife in the confidence of the marital relationship.”207

Federal Family Law in Statutes and Regulations

If the Supreme Court is enmeshed in federal family law, congressional 
and administrative involvement is even more extensive. Federal legisla-
tors and regulators have promulgated a wide range of family law gov-
erning the creation and dissolution of legally recognized family 
relationships and/or determining legal rights and responsibilities associ-
ated with family status. These lawmakers have produced a far-â•‰Â�reaching 
body of federal family law.

Family Law Within Areas of Special or Exclusive Federal Control

First, federal legislators and regulators have created considerable family 
law in contexts where the federal government governs exclusively or has 
special regulatory authority, such as military law, immigration law, citi-
zenship law, international relations law, Native American law, bank-
ruptcy law, intellectual property law, and benefits law for federal 
employees and veterans. To some degree, federal family law is simply 
unavoidable in these contexts, suggesting again the implausibility of 
claims about family law’s inherent localism. But federal legislators and 
regulators have gone far beyond any necessary minimum of regulation, 
producing federal family law that often diverges from state law to 
express and enforce the federal government’s own family law policies.

Military Law. Consider a few examples from the federal family law 
governing the military, which regulates servicemembers and their fami-
lies in ways that frequently differ from state law. Military law criminal-
izes adultery,208 and military courts actively and “routinely” enforce 
that prohibition.209 This federal criminalization of adultery constitutes 
an important legal burden tied to marital status. Remarkably, it persists 
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in an era when states have all but ceased to prosecute adultery.210 Indeed, 
state adultery prosecutions faded into obscurity decades before the 
Supreme Court’s decision in Lawrence v. Texas (2003),211 which struck 
down a state law criminalizing same-â•‰Â�sex sodomy.212 Lawrence cast at 
least some doubt on the constitutionality of civilian criminalization of 
adultery by recognizing “an emerging awareness that liberty gives sub-
stantial protection to adult persons in deciding how to conduct their 
private lives in matters pertaining to sex.”213

Military law also regulates legal rights tied to parenthood. For 
instance, military regulations grant servicewomen who are the mothers 
of newborns the right to avoid deployment for at least four months after 
their child’s birth, while giving servicemen who are new biological 
fathers no right to avoid deployment.214 The explicit sex-â•‰Â�specificity of 
these military regulations contrasts starkly with the overwhelming trend 
in state family law toward policies written in sex-â•‰Â�neutral language.

Immigration Law. Federal immigration law is replete with family law 
and family law policy choices. This body of law prioritizes family unifi-
cation, especially for spouses, parents, and children. Sometimes this 
privileging of family ties takes the form of special exceptions that depend 
on family status. For example, immigration law permits illegal immi-
grants who have been in the United States for at least ten continuous 
years, have maintained a “good moral character,” and have not been 
convicted of specified crimes to avoid deportation and become lawfully 
admitted for permanent residence if deportation “would result in excep-
tional and extremely unusual hardship to the alien’s spouse, parent, or 
child, who is a citizen of the United States or an alien lawfully admitted 
for permanent residence.”215

More systematically, federal immigration law makes it much easier 
for the “â†œæ¸€å±®‘immediate relatives’â†œæ¸€å±®” of United States citizens to legally immi-
grate and exempts these relatives from numerical limitations on immi-
gration.216 In 2011, 42.7% of the people (453,158 out of 1,062,040) 
who obtained legal permanent resident status were citizens’ immediate 
relatives.217

Classification as an immediate relative is accordingly an enormously 
important legal benefit, and federal law defines that family law category 
in ways that build on, but differ from, state law. For instance, the term 
immediate relatives generally includes the children, spouses, and parents 
of citizens, but immigration law does not count parents as immediate 
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relatives of a citizen child until the child turns twenty-â•‰Â�one.218 In other 
words, federal immigration law chooses to ease the immigration of chil-
dren who would like to live in the United States with their citizen par-
ents and opts not to ease the immigration of parents who would like to 
live in the United States with their citizen children, until the citizen chil-
dren are already adults themselves. Courts explain that “[a] minor child 
who is fortuitously born here due to his parents’ decision to reside in 
this country, has not exercised a deliberate decision to make this country 
his home, and Congress did not give such a child the ability to confer 
immigration benefits on his parents.”219

Immigration law also does not recognize so-â•‰Â�called sham marriages, 
meaning marriages “entered into for the purpose of evading the immi-
gration laws.”220 These can be marriages in which both parties agreed to 
wed only for immigration purposes or marriages in which one party 
deceived the other into matrimony in order to obtain immigration ben-
efits. Either way, the marriages are legal unions under state law, with 
binding effect until the parties divorce or have their marriage annulled.221 
But the marriages are invalid within federal immigration law and subject 
to federal immigration and criminal penalties. A noncitizen who entered 
or attempted to enter a sham marriage will never be able to legally immi-
grate to the United States222 and is deportable if in the United States.223 
Any person, citizen or noncitizen, who knowingly enters a sham marriage 
is subject to up to five years in prison, up to a $250,000 fine, or both.224

The rights tied to marriage under federal immigration law and the 
penalties for sham marriages require federal regulators and judges to 
determine what constitutes a bona fide marriage. Federal regulations 
listing evidence that can establish whether a couple married for the pur-
pose of evading immigration laws do not focus simply on direct evi-
dence of the parties’ intent. Instead, these regulations make judgments 
about which marital choices suggest the legitimacy of a marital relation-
ship, stating that immigration officials will consider among other fac-
tors whether the couple owns property jointly, leases a home together, 
commingles financial resources, and/or has children together.225 This 
policy functions to privilege immigration claims from married couples 
who have organized their relationships in ways that federal regulators 
anticipate and perhaps implicitly approve, while disadvantaging couples 
who have chosen for cultural, economic, ideological, personal, or other 
reasons to structure their relationships differently—â•‰even if those cou-
ples married for reasons unrelated to immigration law.
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The Adjudicator’s Field Manual for United States Citizenship and 
Immigration Services similarly reflects federal administrative assump-
tions that marriages between certain types of people are suspicious. The 
manual’s list of “[s]ome indications that a marriage may have been con-
tracted solely for immigration benefits” includes among other factors: 
“Large disparity of age”; “Vast difference in cultural and ethnic back-
ground”; and “Beneficiary is a friend of the family.” As the manual 
notes, “[w]hether an alleged marriage is valid for purposes of immigra-
tion is a question of Federal law, not of State law.”226

Judgments about appropriate marital behavior also shape federal crim-
inal regulation of immigration. A person is less likely to be prosecuted 
for, and convicted of, marriage fraud if his marriage conformed to the 
expectations of federal prosecutors and judges. Federal courts adjudicatÂ�
Â�ing whether a person committed marriage fraud consider such factors as 
whether the spouses consummated their marriage,227 whether they were 
sexually faithful,228 whether they had a long courtship before marryÂ�
ing,229 whether they were “â†œæ¸€å±®‘in love’â†œæ¸€å±®” when they married,230 whether they 
performed unpaid domestic labor for each other,231 whether they issued 
wedding invitations, whether they had a formal wedding reception, whether 
they went on a honeymoon, and whether the man gave the woman an 
engagement ring.232 Many married couples do conform to these expec-
tations, but there are reasons besides immigration fraud why a couple 
might not. For instance, a couple might be unable to afford an engage-
ment ring, wedding reception, or honeymoon trip; might want to resist 
the materialism of the wedding industry (which I call the Â�matrimonial-â•‰
Â�industrial complex); might think a long courtship is unnecessary or unexÂ�
Â�citing; and might believe that shared marital love is less important than 
other compatibilities. Nonetheless, this case law reflects and enforces 
what federal judges and prosecutors take to be reliable indicia of bona 
fide marital relationships.

In addition to evaluating the legitimacy of existing marriages, federal 
immigration law simultaneously structures the creation of marital rela-
tionships, facilitating some marriages and making others harder to 
enter. Immigration law provides that a citizen may sponsor a noncitizen 
for a so-â•‰Â�called “fiancé visa,” which permits the noncitizen to stay in the 
United States for up to ninety days in order to marry the citizen.233 
Fiancé visas are available only where the couple has met in person within 
two years of the visa application and has “a bona fide intention to 
marry,”234 which federal consular officials must assess. Federal law 
requires citizens to disclose criminal convictions on their fiancé visa 
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applications,235 limits the frequency with which a citizen may apply for 
a fiancé visa, and restricts the total number of fiancé visa applications 
that one citizen may submit.236

Citizenship Law. Federal citizenship law determines legal rights and 
responsibilities tied to the parent-â•‰Â�child relationship. This body of law 
establishes which children born outside the United States will be granted 
American citizenship because of their status as the children of citizens. 
Congress is unwilling to extend that privilege to all children of citizens 
and sometimes prefers children with citizen mothers over children with 
citizen fathers.

Consider the citizenship law regulating children born abroad to one 
citizen parent, which favors children with an unmarried citizen mother, 
then children with a married citizen parent, and then children with an 
unmarried citizen father. The child of an unmarried citizen mother is a 
citizen at birth so long as the child’s mother has previously spent one 
continuous year in the United States or its possessions.237 The child of a 
married citizen parent is a citizen at birth so long as the citizen parent 
previously spent a total of at least five years in the United States or its 
possessions, at least two years of which were after the citizen parent 
turned fourteen.238

Congress has made it much more difficult for children born abroad to 
unmarried citizen fathers to establish their American citizenship. A 
child in this situation must establish her biological relationship with her 
father “by clear and convincing evidence,” prove that her father agreed 
in writing to support her financially until the age of eighteen, and dem-
onstrate that her legal relationship with her father was established before 
she reached age eighteen, either because she was legally legitimated, her 
father acknowledged paternity in writing under oath, or a competent 
court adjudicated paternity. The unmarried citizen father must also have 
spent a total of at least five years in the United States or its possessions 
before the child’s birth, at least two years of which were after the citizen 
father turned fourteen.239 These federal requirements mean that many 
children born abroad to unmarried citizen fathers are denied United 
States citizenship, even though it is clear that they are the biological 
children of citizens.

Critics of citizenship law’s sex-â•‰Â�based distinctions between the chil-
dren of unmarried citizen mothers and the children of unmarried citizen 
fathers have powerfully argued that the distinctions reflect Congress’s 
assumption that unmarried mothers of children born abroad will raise 
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and care for their children, while unmarried fathers of children born 
abroad will be much less involved in their children’s lives or even entirely 
absent.240 Certainly, current citizenship law makes it less likely that 
unmarried citizen fathers will have close relationships with their chil-
dren born abroad, by making it harder for these children to become 
citizens and live in the United States.

Nevertheless, the Supreme Court in Nguyen v. Immigration and 
Naturalization Service (2001) held that Congress could constitutionally 
apply legitimation requirements to the children of unmarried citizen 
fathers that do not apply to the children of unmarried citizen moth-
ers.241 A more recent Court case, Flores-â•‰Â�Villar v. United States (2011), 
considered the constitutionality of placing more onerous parental resi-
dency requirements on the children of unmarried citizen fathers com-
pared to the children of unmarried citizen mothers. The Court divided 
evenly on the question and issued no opinion, automatically affirming 
the lower court decision that had upheld this sex-â•‰Â�based differential.242

International Relations Law. Family law runs through federal interna-
tional relations law as well. For instance, Congress has implemented 
international conventions focusing on family law. The Intercountry 
Adoption Act (IAA), which implements the Convention on Protection of 
Children and Co-â•‰Â�operation in Respect of Intercountry Adoption, gov-
erns international adoptions involving United States residents and other 
countries that are parties to the convention.243 The IAA empowers the 
Secretary of State to regulate these international adoptions,244 requires 
federal accreditation or approval before an agency or person in the 
United States may offer or provide international adoption services,245 
and preempts all inconsistent state law.246 The International Child 
Abduction Remedies Act (ICARA), which implements the Convention 
on the Civil Aspects of International Child Abduction, is designed to 
stop people from obtaining custody of children by wrongfully removing 
the children to another country or wrongfully retaining the children in 
another country.247 The ICARA establishes procedures for returning a 
child who “has been wrongfully removed or retained” back to the child’s 
country of “habitual residence.”248

Native American Law. Family law is also an important part of federal 
Native American law. The Indian Child Welfare Act249 creates a unique 
set of rules to govern the termination of parental rights over Native 
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American children and the adoption of Native American children, which 
prioritize keeping Native American children with Native American par-
ents. For instance, the act provides that a parent voluntarily terminating 
his rights to a Native American child must consent to the termination in 
writing and before a judge who certifies that the parent understands the 
consequences of his consent.250 The parent may withdraw his consent to 
the termination within two years if the consent was obtained through 
fraud or duress.251 More strikingly, the act provides that “[i]n any adop-
tive placement of an Indian child under State law, a preference shall be 
given, in the absence of good cause to the contrary, to a placement with 
(1) a member of the child’s extended family; (2) other members of the 
Indian child’s tribe; or (3) other Indian families.”252 These federal reÂ�Â�
quirements override state family law, and state courts must comply with 
them. As the Supreme Court has observed, the Indian Child Welfare Act 
“establishes federal standards that govern state-â•‰Â�court child custody pro-
ceedings involving Indian children.”253

Bankruptcy Law. Family law appears in federal bankruptcy law. The 
bankruptcy code privileges spouses, former spouses, and children as 
creditors based on their family status and enforces special responsibili-
ties on debtors that turn on marriage and parenthood. Bankruptcy law 
provides that a bankrupt debtor cannot discharge “a domestic support 
obligation,”254 a category that federal law defines to include alimony, 
maintenance, or support to a spouse, former spouse, child, or child’s 
parent.255 The bankruptcy code also prevents debtors from discharging 
any other debt “to a spouse, former spouse, or child of the debtorâ•–.â•–.â•–.â•–â•‰
that is incurred by the debtor in the course of a divorce or separation or 
in connection with a separation agreement, divorce decree or other 
order of a court of record, or a determination made in accordance with 
State or territorial law by a governmental unit.”256 Moreover, bank-
ruptcy law provides that all of the debtor’s property is available to sat-
isfy nondischargeable domestic support obligations, including property 
that bankruptcy law otherwise exempts from the reach of creditors.257

Intellectual Property Law. Family law is also evident in federal intel-
lectual property law. Federal copyright law defines who falls within the 
terms “â†œæ¸€å±®‘children,’â†œæ¸€å±®” “â†œæ¸€å±®‘widow,’â†œæ¸€å±®” and “â†œæ¸€å±®‘widower’â†œæ¸€å±®” for purposes of copy-
right law258 and establishes legal rights over a copyright that an author’s 
widow or widower, surviving children, and surviving grandchildren 
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have upon the author’s death. These federally created rights for sur-
viving spouses, children, and grandchildren can be extremely valuable, 
and they take precedence over the deceased author’s will and state law 
governing inheritance.259

Benefits for Federal Employees. Federal law governing benefits for fed-
eral employees similarly creates important rights tied to family status. 
The Federal Employees Health Benefits program provides health insur-
ance260 and the Federal Employees Group Life Insurance program pro-
vides life insurance261 to the spouses and some unmarried dependent 
children of federal employees. The Federal Employees Compensation 
Act makes surviving spouses, parents, minor or dependent unmarried 
siblings, minor or dependent unmarried children, and minor or depen-
dent grandchildren eligible for compensation when a federal employee is 
killed while performing his job.262 The Foreign Service Act provides 
that a former spouse of a foreign service employee is entitled to a pro 
rata share, up to half, of the employee’s foreign service retirement 
Â�benefits if the couple was married for at least ten years during the 
employee’s creditable service and the employee’s former spouse did not 
remarry before age sixty.263

Veterans’ Benefits. Veterans’ benefits are also enmeshed in family law. 
Veterans’ benefits law both establishes significant rights that depend on 
family status and determines who counts as a family member in ways 
that sometimes diverge from state law. A veteran’s surviving spouse, 
child, or parent is entitled to monthly dependency and indemnity com-
pensation payments if the veteran’s death was service-â•‰Â�connected,264 and 
a veteran’s surviving spouse or child is entitled to pension payments if 
the veteran’s death was not service-â•‰Â�connected.265 Some people are sur-
viving spouses for purposes of veterans’ benefits law, even though they 
are not surviving spouses for purposes of state law. If a person married 
a veteran unaware that there was a legal impediment that made the mar-
riage invalid under state law and then lived with the veteran for at least 
a year immediately before the veteran’s death or lived with the veteran 
for any period of time if the couple had a child together, that person 
counts as a surviving spouse under federal veterans’ benefits law, so long 
as there is not another surviving spouse seeking and entitled to benefits 
who is the veteran’s legal widow or widower under state law.266
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Family Law Within the Federal Administrative and Regulatory State

In addition to the federal family law within areas of special or exclusive 
federal control, federal family law pervades the federal administrative 
and regulatory state. Family law is entwined into federal regulation of 
tax, Social Security, employment, labor, housing, and criminal law. 
Here again, federal legislators and regulators have produced a plethora 
of federal family law that expresses and enforces the federal govern-
ment’s own family law policies.

Tax Law. Let’s begin with the family law that runs through the federal 
tax system. Federal tax law regulates the creation and dissolution of 
legally recognized family relationships in ways that build on, but differ 
from, state law in order to further Congress’s own goals and concerns. 
For instance, a person widowed during the year is no longer married for 
purposes of state law, but is still married for the rest of the taxable year 
for purposes of federal tax law.267 A person married to a nonresident 
alien is married for purposes of state law, but not married for purposes 
of federal tax law.268 A person who divorces at the end of one year to 
reduce his tax liability and then promptly remarries the same spouse in 
the new year may be briefly single for purposes of state law, but con-
tinuously married for purposes of federal tax law.269

Moreover, the federal tax code creates a tremendous number of legal 
advantages and disadvantages that turn on family status. For example, 
parents are entitled to federal tax deductions for their dependent chilÂ�
dren,270 and federal tax law provides up to $10,000 in tax credit to an 
adopting parent with an adjusted gross income of $150,000 or less.271

Federal tax provisions that depend on marital status are even more 
common. A 1996 study from the United States General Accounting 
Office found fifty-â•‰Â�nine federal income tax provisions in which tax lia-
bility varied according to the taxpayer’s marital status, including provi-
sions on the income tax rate, earned income tax credit, standard 
deduction, home mortgage interest tax deduction, taxation of Social 
Security benefits, and limitations on capital losses.272

Judges, legislators, and commentators often discuss the myriad ben-
efits and burdens that the federal tax code ties to marriage by using the 
terms “marriage penalties” and “marriage bonuses.” A marriage Â�penalty 
exists when a married couple pays more in taxes than the couple would 
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pay if unmarried. A marriage bonus exists when a married couple pays 
less in taxes than the couple would pay if unmarried.

The federal income tax code makes marriage penalties and bonuses 
pervasive and distributes these burdens and rewards in ways that sys-
tematically favor particular marital arrangements. In general, a married 
couple is more likely to pay a federal marriage penalty the more equal 
the spouses’ incomes and is more likely to receive a federal marriage 
bonus the more disparate the spouses’ incomes.273 The Congressional 
Budget Office concluded that approximately 42% of married couples 
paid federal marriage penalties in 1996, while approximately 51% of 
married couples received federal marriage bonuses.274 The Urban 
Institute reported that 50.7% of unmarried cohabitants would have 
owed more in 2003 federal income taxes if they married and 42.0% 
would have owed less.275

Studies have found that federal income tax law impacts the rate276 
and timing277 of marriage and the rate of divorce.278 An especially tax-â•‰
Â�sensitive couple, Joan and James Druker, unsuccessfully challenged the 
constitutionality of federal marriage penalties in 1982 and confirmed to 
the court that they had divorced to avoid such penalties in their federal 
taxes.279 Other constitutional challenges to marriage penalties in the 
federal income tax code have been similarly unavailing.280

A perhaps more enterprising couple, Angela and David Boyter, 
attempted to evade federal marriage penalties by divorcing at the end of 
1975 and remarrying at the start of 1976 and then divorcing again at 
the end of 1976 and remarrying at the start of 1977. After the Internal 
Revenue Service refused to accept the two short-â•‰Â�lived divorces as valid 
for purposes of federal tax law, the Boyters divorced for a third time in 
1977 and lived together without remarrying to avoid marriage penalties 
in their federal taxes.281 The Boyters—â•‰whose flurry of tax-â•‰Â�motivated 
divorces attracted widespread notice on television, radio, and “in every 
newspaper from the Wall Street Journal to the National Enquirer”282—â•‰
even published “a fact sheet,” aptly titled “â†œæ¸€å±®‘Divorce for Fun and Profit.’â†œæ¸€å±®”283 
Angela Boyter testified before Congress in 1980 that she and her former 
husband had already saved almost $15,000 in taxes by divorcÂ�Â�ing and 
would have paid a lifetime marriage penalty of over $130,000 if they 
had stayed married. She concluded that “such a price is too high to pay 
for legal marital bliss.”284

Sharon Mallory, whose plight attracted less attention than the Boyters’ 
escapades, testified before Congress in 1998 that she and her boyfriend, 
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Darryl Pierce, wanted to marry, but had not done so because of federal 
marriage penalties. Mallory reported that if the couple married their 
annual federal income tax liability would increase by $3,700. She 
explained that “[t]o us, this is real money. It’s food on our table and 
clothes on our backs. For Darryl and me, the marriage penalty was large 
enough that we were forced to put off our marriage.”285

Social Security Law. The federal Social Security program abounds with 
family law. This program is best known for providing old-â•‰Â�age insurance 
benefits to qualified workers based on their histories of paid employ-
ment.286 But Social Security also provides child’s insurance benefits to 
the dependent minor children of qualified workers287 and spousal insur-
ance benefits to the current, divorced, and surviving spouses of qualified 
workers.288

Child’s and spousal benefits turn solely on the recipient’s family rela-
tionship with the “primary” beneficiary and are calculated based on the 
payments that the primary beneficiary is entitled to collect. A child with 
a living qualifying parent can receive a child’s insurance benefit that is 
50% as large as the payment the qualifying parent receives, and a child 
with a deceased qualifying parent can receive a child’s insurance benefit 
that is 75% as large as the payment that the qualifying parent would 
have received.289 A current or divorced spouse can receive a spousal 
benefit that is up to 50% as large as the payment the primary benefi-
ciary receives,290 and a surviving spouse can receive a spousal benefit 
that is up to 100% as large as the payment that the primary beneficiary 
would have received.291 Current, divorced, and surviving spouses eli-
gible to receive Social Security benefits based on their past employment 
must forgo such payments in order to collect spousal benefits based on 
their marital relationship.292

These family-â•‰Â�based benefits are central to the Social Security pro-
gram. Indeed, only 47.5% of the women aged sixty-â•‰Â�two or older who 
received Social Security in 2011 collected benefits based on their own 
histories of paid employment. Most (52.5%) collected as a wife, widow, 
or mother, either because their own working histories did not entitle 
them to Social Security at all (25.2%) or because they were entitled to 
more Social Security benefits as a family member than they would have 
been able to claim based on their working histories (27.3%).293

In addition to creating important legal benefits attached to family 
status, the Social Security system regulates the creation and dissolution 
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of legally recognized family relationships in ways that differ in impor-
tant respects from state law. Some people are family members for pur-
poses of state law, but not for purposes of federal Social Security law. 
For instance, the Social Security program recognizes the spouse of a 
qualified worker only if (with a few exceptions) the spouse has been 
married to the qualified worker for at least one year under state law or 
has a child with the qualified worker.294 The Social Security program 
recognizes a divorced spouse only if she was married to the qualified 
worker for at least ten years under state law295 and (with a few excep-
tions) has not remarried.296 The Social Security program recognizes a 
surviving spouse only if (with a few exceptions) she was married to the 
qualified worker for at least nine months under state law or had a child 
with the qualified worker297 and she has not remarried before the age 
of sixty.298 The Social Security program recognizes the relationship 
between a qualified worker and his dependent minor child only if the 
child is unmarried.299

Conversely, some people are family members under Social Security 
law, but not under state law. For example, the Social Security system 
treats an applicant as the spouse or surviving spouse of a qualified 
worker if the applicant went through a marriage ceremony with the 
worker in good faith, without knowing about a legal impediment that 
made the marriage invalid under state law, and continued to live with 
the qualified worker until the worker’s death or until the applicant filed 
to collect Social Security benefits.300

The Supreme Court has also indicated in an analogous case on federal 
railroad retirement benefits that the Social Security program deviates 
from state divorce law in providing that Social Security benefits are not 
community property subject to division at divorce.301

Employment Law. Family law is similarly evident in federal regulation 
of employment, which creates still more legal benefits that turn on 
family status. The Family and Medical Leave Act (FMLA) entitles eli-
gible employees to take up to twelve weeks of unpaid leave a year because 
of the birth or adoption of a child, or to care for a spouse, child, or 
parent with a serious health condition.302 The FMLA entitles eligible 
employees to take up to twenty-â•‰Â�six weeks of unpaid leave a year to care 
for a spouse, child, parent, or next of kin who is a servicemember.303

The Employee Retirement Income Security Act (ERISA), which regu-
lates private employee benefit plans with a combined worth of trillions 
of dollars,304 is full of family law and family law policy choices. For 
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instance, ERISA requires employees to name their spouses as the benefi-
ciaries of their employee benefit plans unless the spouse waives that 
right, and ERISA imposes strict rules on such waivers.305 ERISA also 
regulates how divorce impacts a spouse’s right to collect as the benefi-
ciary of an employee benefit plan. Some states have “revocation by 
divorce” statutes providing that if a married person names his spouse as 
the beneficiary of a pension plan or life insurance policy, that designa-
tion is automatically revoked if the couple divorces. Such laws operate 
on the reasonable assumption that a person’s desire to leave money to 
his spouse often diminishes radically upon divorce. However, ERISA 
preempts state revocation by divorce laws and keeps the ex-â•‰Â�spouse as 
the beneficiary of any plan or policy that ERISA regulates unless and 
until the employee names a new beneficiary.306 Indeed, the Supreme 
Court has “not hesitated to find state family law pre-â•‰Â�empted when it 
conflicts with ERISA or relates to ERISA plans.”307

Labor Law. Family law runs through federal labor law as well, creating 
legal rights and disadvantages tied to family status. This body of law 
frequently excludes people who work for immediate family members 
from many of the legal protections accorded to other workers. Congress 
may believe that this approach helps express the idea that family and 
market are separate realms (a notion that Chapter 2 will consider at 
more length). But exempting family members from important labor law 
protections can actually create additional incentives for employers to 
hire their relatives and may mean that these family members are subject 
to particularly harsh working conditions. The National Labor Relations 
Act (NLRA) provides that a person working for his parent or spouse is 
not a covered employee under the NLRA308 and accordingly does not 
have the rights that covered employees have to organize, join unions, 
and bargain collectively.309 The Fair Labor Standards Act (FLSA), which 
sets minimum wage and maximum hours rules,310 does not regulate a 
business if its only regular employees are the business’s owner or the 
parent, spouse, child, or other immediate family member of the owner.311 
In addition, the FLSA excludes from its protections agricultural workers 
who are employed by their parent, child, spouse, or other immediate 
family member.312

Housing Law. Family law appears within federal housing law. Federal 
law prohibits housing discrimination based on “familial status,”313 
while defining familial status in ways that protect families with minor 
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children and exclude other families. For purposes of federal housing 
law, “â†œæ¸€å±®‘[f]amilial status’ means one or more individuals (who have not 
attained the age of 18 years) being domiciled with—â•‰(1) a parent or 
another person having legal custody of such individual or individuals; 
or (2) the designee of such parent or other person having such custody, 
with the written permission of such parent or other person.” Federal 
protections against housing discrimination based on familial status 
also “apply to any person who is pregnant or is in the process of securÂ�
Â�ing legal custody of any individual who has not attained the age of 
18 years.”314

Criminal Law. Family law regulating rights and responsibilities tied to 
family status appears within federal criminal law. For example, the 
International Parental Kidnapping Crime Act makes it a federal crime 
to remove a child from the United States with the intent to obstruct the 
lawful exercise of parental rights.315 The Child Protection and Obscenity 
Enforcement Act makes it a federal crime for a parent to sell his child in 
interstate or international commerce with knowledge that the child will 
be used in the production of pornography.316 The Safe Homes for 
Women Act makes it a federal crime to commit or attempt to commit 
violence against a spouse in the course of, or as a result of, interstate or 
international travel undertaken with the intent to kill, injure, harass, or 
intimidate a spouse.317 The Child Support Recovery Act,318 amended by 
the Deadbeat Parents Punishment Act,319 makes it a federal crime to 
willfully fail to pay child support for a child living in another state or to 
travel out of state or internationally with the intent to evade a child sup-
port obligation, if the child support obligation has remained unpaid for 
more than a year or is for more than $5,000. Federal civil law supple-
ments this criminal statute by providing that the federal government 
will not issue a passport to a United States citizen who owes more than 
$2,500 in child support “and may revoke, restrict, or limit a passport” 
previously issued to a citizen who now owes more than $2,500 in child 
support.320

More Federal Family Law

Finally, there are federal statutes that are perhaps even more manifest 
examples of family law. Consider the statutes that Congress has enacted 
to regulate the termination of parental rights and the adoption of 
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Â�children.321 We have already reviewed the Indian Child Welfare Act, 
which regulates termination and adoption proceedings involving Native 
American children in ways designed to keep Native American children 
with Native American parents. A provision of the Small Business Job 
Protection Act, which applies to adoptions that the Indian Child Welfare 
Act does not cover,322 takes a markedly different approach, prohibiting 
states and organizations that receive federal funding from denying or 
delaying an adoption or foster care placement based on the race, color, 
or national origin of the child or prospective parent.323

Other federal statutes use federal funding to require states to promul-
gate specific rules for determining when existing parent-â•‰Â�child relation-
ships should be protected, when parental termination proceedings should 
be initiated, and when adoption should be pursued.324 For instance, the 
Adoption and Safe Families Act requires states receiving federal funds 
to seek the termination of parental rights when a child has been in non-
kinship foster care for fifteen of the past twenty-â•‰Â�two months or when a 
parent has committed specified acts of violence against the child or the 
child’s sibling, unless the state has documented a compelling reason why 
termination would not be in the child’s best interests or the state has 
failed during the time the child was in foster care to provide reasonable 
reunification services to a parent who has not committed the specified 
acts of violence.325

Similarly, many federal civil statutes (in addition to federal criminal 
laws) regulate and strengthen a child’s right to parental support.326 For 
instance, these statutes use financial and other incentives to require 
states to petition for the inclusion of medical care in child support 
orders.327 They specify detailed procedures that states must adopt to 
facilitate the determination of paternity.328

Still more federal civil statutes supplement federal criminal law in 
structuring the rights that a family member has to be protected from 
violence or other abuse by another family member.329 For example, the 
Victims of Child Abuse Act requires various professionals to report sus-
pected child abuse,330 while indicating that “discipline administered by 
a parent or legal guardian to his or her child” does not constitute child 
abuse so long as “it is reasonable in manner and moderate in degree and 
otherwise does not constitute cruelty.”331 The Keeping Children and 
Families Safe Act specifies that states receiving federal funds must require 
healthcare providers to notify child protective authorities when an infant 
is born showing signs of prenatal exposure to illegal drugs.332
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Evaluating Federal Law Without the 
Canonical Premise of Family Law Localism

In sum, the canonical premise of family law localism misdescribes and 
obscures the field. Federal family law is wide-â•‰Â�ranging, abundant, indeed 
sometimes unavoidable. Federal law routinely regulates the creation and 
dissolution of legally recognized family relationships and determines 
legal rights and responsibilities tied to family status, in ways that fre-
quently deviate from state law.

Family law’s canonical localism narrative has distorted how many 
courts, judges, and legislators understand family law, distracted their 
attention, and misshaped their judgments and policy decisions. Canonical 
stories to the contrary, American family law is not exclusively or inher-
ently local. The question of whether the federal government can or 
should be involved in family law has long been settled as a matter of 
actual practice. Legal decisionmakers relying on the canonical localism 
premise have opposed federal initiatives they identified as family law on 
the ground that any instance of federal family law is unprecedented and 
inappropriate per se, no matter how otherwise attractive its policy goals. 
But the existence and extent of federal family law make clear that a 
federal law cannot be logically undermined simply by classifying it as a 
form of family law. Claims based on family law’s supposed localism do 
not provide coherent grounds for decisionmaking.

Instead, lawmakers and judges need to evaluate each existing or pro-
posed family law policy on its individual substantive merits and to con-
sider which level (or levels) of government is best situated to carry out 
that particular policy. These are the real questions confronting family 
law, and they are the same questions that policymakers should ask in 
any legal arena where both federal and state action are possible. There 
is no good reason to think that family law is a special exception—â•‰a rare 
holdout of localism in an age of extensive nationalization. In family law, 
as elsewhere, federal involvement is neither categorically inappropriate 
nor always well-â•‰Â�advised. The advantages and disadvantages of any example 
of federal family law, and the wisdom of establishing a national policy 
or facilitating state control in any specific instance, must be assessed in 
each case. For example, sometimes federal family law is a wiser choice 
because the rights or protections at stake are so important that they 
should be available throughout the nation, or the federal government 
has superior or more abundant resources to address a problem, or per-
mitting states to enforce different answers to the same legal question 
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will impose undue burdens. In contrast, sometimes the wisest course is 
to leave a family law issue to the states, so that each state government 
can implement its own policy choices and the variations between the 
laws of different states can help produce useful information about the 
comparative effectiveness and consequences of different family law pol-
icies, which states can then use in adjusting their policies over time. 
Sometimes the federal government and the states can best address a 
family law issue by coordinating their efforts and working together.

With this in mind, let’s return to the debates over VAWA and DOMA. 
VAWA’s civil rights remedy recognized a federal civil right to be pro-
tected from gender-â•‰Â�motivated violence and gave victims of gender-â•‰
Â�motivated violence the right to sue their attackers in federal court for 
money damages.333 Few participants in the debate over VAWA’s civil 
rights remedy disputed the substantive desirability of countering gender-â•‰
Â�motivated violence, either because the participants recognized the harm 
of gender-â•‰Â�motivated violence or because they understood that argu-
ments directly questioning the importance of empowering victims of 
gender-â•‰Â�motivated violence were unlikely to persuade. The debate over 
the civil rights remedy focused on objections to federal involvement in 
family law. But even if VAWA’s civil rights remedy constituted family 
law—â•‰which is doubtful—â•‰federal family law cannot be categorically 
rejected as unprecedented and improper. Once we recognize that federal 
family law cannot be dismissed out of hand, we can consider the specific 
merits of federal involvement in this particular instance.

In my view, the case for a federal civil rights remedy against gender-â•‰
Â�motivated violence is substantial. Enforcing equal protection guarantees 
and regulating interstate commerce are core federal responsibilities. As 
one Senate report noted, “[t]his country has been using Federal civil 
rights laws to fight discriminatory violence for 120 years.”334 The ConÂ�
gress that enacted VAWA had compiled overwhelming evidence that 
gender-â•‰Â�motivated violence impairs women’s ability to live as equal citi-
zens, jeopardizing women’s physical safety and their freedom to work 
and travel. Congress had also amassed compelling evidence that state 
laws against domestic violence, rape, and other gender-â•‰Â�motivated vio-
lent crimes were inadequate, underenforced, and/or enforced in ways 
that were discriminatory according to the findings of the states’ own 
gender bias task forces. As another Senate report observed, “[s]tudy 
after study commissioned by the highest courts of the States—â•‰from 
Florida to New York, California to New Jersey, Nevada to Minnesota—â•‰
has concluded that crimes disproportionately affecting women are often 



62 F a m i l y  L aw  E x cept    i o n a l i s m

treated less seriously than comparable crimes against men. Collectively 
these reports provide overwhelming evidence that gender bias perme-
ates the court system and that women are most often its victims.”335

VAWA’s civil rights remedy pursued a classic federal response to the 
civil rights problem Congress had identified, one familiar from the older 
federal civil rights laws about race discrimination on which VAWA was 
modeled. The civil rights remedy did not stop states from enacting and 
enforcing criminal and civil penalties against gender-â•‰Â�motivated violence. 
Instead, the remedy addressed the documented inadequacies in state law 
enforcement by empowering victims of gender-â•‰Â�motivated violence to 
bring their own federal lawsuits, without needing to rely on the coop-
eration of state prosecutors, juries, or judges.

Limiting and then eliminating VAWA’s civil rights remedy did nothÂ�
Â�ing to keep family law local. Federal family law was already extensive, 
and there are good reasons to conclude that VAWA’s civil rights remedy 
was not a form of family law at all. But restricting and then striking 
down this remedy did help keep the law’s response to gender-â•‰Â�motivated 
violence more closely confined to state institutions that virtually all 
agreed were frequently inadequate and biased. The defeat of VAWA’s 
civil rights remedy functionally helped shield from intervention an 
important site of women’s inequality—â•‰a result that few, if any, would 
defend on those terms.

We can apply a similarly individualized analysis to evaluating DOMA’s 
third section, which defined “â†œæ¸€å±®‘marriage’â†œæ¸€å±®” for purposes of federal law as 
“a legal union between one man and one woman as husband and 
wife.”336 Some legislators, litigants, advocates, and scholars criticized 
DOMA’s third section as inappropriate because it was federal family 
law. Moreover, the Supreme Court’s opinion striking down section three 
offered an extensive localist account of family law, and several lower 
courts also drew on localist claims in concluding that section three was 
unconstitutional.

Many localist arguments against DOMA’s third section suggested 
that the section should have been rejected simply because it was federal 
family law, whatever one’s views on the substantive merits of the sec-
tion’s policy objectives. But DOMA needed to be considered and debated 
on its merits.

Federal family law was ubiquitous and entrenched well before DOMA’s 
enactment. Many long-â•‰Â�established federal statutes, regulations, and judi-
cial decisions determine who counts as married for federal purposes 
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and/or establish the federal rights and responsibilities of spouses. Indeed, 
one function of DOMA’s third section was to impose a rule for inter-
preting the plethora of federal marriage law that already existed. The 
section had such powerful effects precisely because there are so many 
federal benefits, burdens, rights, and responsibilities that turn on mar-
ital status under federal law. Rather than enacting DOMA’s third sec-
tion, Congress could have amended each of these individual statutory 
and regulatory provisions to specify that same-â•‰Â�sex couples would not 
count as married under each provision.

In my view, there was a problem with DOMA’s third section. But the 
problem was grounded in civil rights concerns, rather than federalism 
ones. It turned on the specific substantive merits of this particular piece 
of family law. DOMA’s third section needed to be repealed or struck 
down because it discriminated against gay people. It treated marriages 
differently based solely on whether the marriages were between people 
of the same sex.

If a person lives in a state that recognizes that person as married, 
Congress is usually willing to extend federal recognition to the marriage 
as well. As we have seen, this is not always the case. For instance, fed-
eral immigration law, Social Security law, tax law, and veterans’ benefits 
law create situations in which state officials treat a person as married 
while federal officials treat the same person as unmarried, or vice versa. 
But Congress generally extends federal recognition to marriages that 
states recognize, and this tendency holds even where the state in ques-
tion permits first cousins to marry when other states do not, or recog-
nizes common law marriages when other states require official wedding 
ceremonies, or allows people to marry at a younger age than other states 
would accept. Yet Congress refused to extend federal legal recognition 
to any same-â•‰Â�sex marriage that a state recognized. This suggests that 
Congress’s interest in enacting DOMA’s third section was not unifor-
mity so much as a specific aversion to same-â•‰Â�sex marriages. As the 
Windsor Court noted in striking down section three, “DOMA’s unusual 
deviation from the usual tradition of recognizing and accepting state 
definitions of marriage here operates to deprive same-â•‰Â�sex couples of the 
benefits and responsibilities that come with the federal recognition of 
their marriages. This is strong evidence of a law having the purpose and 
effect of disapproval of that class.”337

Denying federal recognition to same-â•‰Â�sex marriages could leave the 
people in such marriages enormously disadvantaged in the most basic 
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material terms. Many of the benefits that federal law ties to marriage 
are extremely valuable and unobtainable through either state law or 
private agreement. For instance, DOMA’s third section meant that a 
noncitizen could not count as his same-â•‰Â�sex spouse’s “immediate rela-
tive” for purposes of legally immigrating to the United States, that a 
same-â•‰Â�sex spouse could not collect spousal benefits from the Social 
Security program, and that a same-â•‰Â�sex spouse married to a federal 
employee or veteran was excluded from federal health insurance, life 
insurance, and retirement benefits available to other spouses.

Reporters at the New York Times, with the help of outside experts, 
attempted in 2009 to calculate the added costs that gay couples faced 
compared to similarly situated heterosexual couples. The study found 
that a gay couple with two children and $140,000 in annual income 
would incur between $41,196 and $467,562 in additional lifetime 
expenses. Nearly all of the added expense that a same-â•‰Â�sex married 
couple would encounter stemmed from the federal government’s refusal 
to recognize same-â•‰Â�sex marriages, which meant that same-â•‰Â�sex spouses 
were treated as unmarried for purposes of federal income taxes, federal 
estate taxes, federal Social Security benefits, federal Individual RetireÂ�
ment Accounts, and more.338

Beyond the immediate practical consequences for people in same-â•‰Â�sex 
marriages, moreover, DOMA’s third section functioned ideologically to 
reaffirm, reinforce, and perpetuate a long legal, political, and cultural 
tradition privileging heterosexuality and penalizing homosexuality. 
Section three excluded people in same-â•‰Â�sex marriages from full member-
ship in the national community of equal citizens.

Indeed, it is not clear what purpose section three served other than to 
express disapproval of homosexuality and to disadvantage gay people. 
In striking down section three, the Supreme Court concluded that the 
provision impinged upon constitutional principles of liberty and equality, 
by relegating same-â•‰Â�sex couples to “second-â•‰Â�class marriages.”339 Windsor’s 
lengthy invocation of localist claims about family law served only to 
distract from the well-â•‰Â�founded reasons to condemn DOMA.

Moreover, the localist theme in Windsor may complicate future cases 
and make the path forward more arduous. Windsor used localist argu-
ments as grounds to criticize section three. The localist account of family 
law does not provide a coherent basis for decisionmaking, but at least in 
Windsor localist claims pointed the Court in the direction of striking 
down a statute that violated constitutional rights to equality and liberty. 
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In some future case, however, the Court will have to judge the consti-
tutionality of a state prohibition on same-â•‰Â�sex marriage—â•‰an issue that 
Windsor explicitly did not decide.340 When this suit ultimately arrives at 
the Court, opponents of same-â•‰Â�sex marriage will surely cite localist 
accounts of family law and Windsor’s invocation of localism as grounds 
for upholding state bans on same-â•‰Â�sex marriage, placing these localist 
claims at odds with equality and liberty concerns.

In fact, the three dissenting opinions in Windsor made this argument. 
Chief Justice John Roberts insisted in his dissent that the localism within 
the Windsor majority opinion cuts in favor of finding that “the States, in 
the exercise of their ‘historic and essential authority to define the marital 
relation,’ may continue to utilize the traditional definition of marriage.”341 
Roberts contended that “while ‘[t]he State’s power in defining the mar-
ital relation is of central relevance’ to the majority’s decision to strike 
down DOMA here, that power will come into play on the other side of 
the board in future cases about the constitutionality of state marriage 
definitions. So too will the concerns for state diversity and sovereignty 
that weigh against DOMA’s constitutionality in this case.”342 Justice 
Antonin Scalia’s dissent noted his agreement with Roberts’s view “that 
lower federal courts and state courts can distinguish today’s case when 
the issue before them is state denial of marital status to same-â•‰Â�sex cou-
ples,” adding that “[s]tate and lower federal courts should take the Court 
at its word and distinguish away.”343 Justice Samuel Alito’s dissent 
declared that “[t]o the extent that the Court takes the position that the 
question of same-â•‰Â�sex marriage should be resolved primarily at the state 
level, I wholeheartedly agree. I hope that the Court will ultimately permit 
the people of each State to decide this question for themselves.”344

In my view, the parts of Windsor that recognize section three’s viola-
tion of constitutional principles of equality and liberty provide ample 
support for a future Court decision finding state prohibitions on same-â•‰
Â�sex marriage unconstitutional. But as the Windsor dissenters aptly 
noted, the localist theme in Windsor mars the clarity of the Court’s 
message and could be read to suggest that the case for striking down 
state bans on same-â•‰Â�sex marriage is less compelling. The persistent incan-
tation of the idea that family law is inherently local may create a need-
less hurdle to a future Court judgment requiring states to recognize 
same-â•‰Â�sex marriage.

The contention that family law is and should be local is a story that 
many courts, judges, and legislators, as well as some advocates and 
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scholars, repeatedly tell about family law, relying on its canonical famil-
iarity to convince. The contention fits with the idea of family law’s 
exceptionalism, a canonical premise and theme in family law. 
Decisionmakers frequently insist that family law is sharply set off from 
other legal fields and governed by different, even oppositional, rules and 
presumptions. But in the federalism context, as elsewhere, family law 
actually resembles other areas of the law much more closely than canon-
ical narratives about family law suggest. Assumptions and assertions 
about family law’s localism misdescribe the substance of family law, 
misdirect policy debates away from the real questions that family law 
faces, and misshape the choices that decisionmakers pursue.
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2
F a m i ly  L aw  a nd   E c o n o m i c  E x ch  a n g e

[E]ven if few things are left that cannot command a price, 
marital support remains one of them.

—â•‰Borelli v. Brusseau (California Court of Appeal 1993)1

Family law is routinely described in ways that stress the separation 
between family and market. This theme manifests itself in legal scholar-
ship and appears with even more frequency and significantly more 
immediate practical impact in the work of courts. But the canonical 
narrative about family law’s separation from market principles obscures 
the state of the field more than it illuminates. Family law and family 
relationships are already suffused with legally permissible and enforce-
able economic exchange that the narrative overlooks or underempha-
sizes. The faulty premise that family law does not countenance economic 
exchange to any notable extent misdirects debate and discussion in 
family law. The pressing questions for family law are not about whether 
to permit and enforce economic exchange, but about how to permit and 
enforce such exchange, when, why, in what forms, and to what ends.

Writing about family law often presumes the field’s separation from the 
market. As one critic observed, “[t]he dichotomization of market and 
family pervades our thinking, our language, and our culture.”2 Scholars 
state that “[b]oth social custom and the law have treated [‘the market and 
the family’] as entirely separate.”3 They remark that “one way to look at 
the family is as a discourse explicitly opposed to its market counterpart” 
and report “that we generally have viewed families as entities that ought 
to be insulated from market forces to a considerable degree.”4

Indeed, the assumption that family law is committed to rejecting and 
reversing market principles that apply in other areas of the law unites 
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some scholars who agree on little else. Family law’s canonical narrative 
about separation from the market has led scholars across the ideological 
spectrum to accept that a central question confronting family law is 
whether the law should allow and uphold economic exchanges between 
family members.

These “pro-â•‰Â�market” and “anti-â•‰Â�commodification” scholars agree that 
family law maintains a strict boundary between family life and eco-
nomic exchange, although they disagree about whether to condemn or 
applaud that boundary. Pro-â•‰Â�market scholars criticize family law for 
keeping economic exchange out of family relationships and argue for 
change. They report “the existing law’s refusal or, at best, reluctance, to 
enforce” economic agreements between intimates,5 and they explain 
“that women’s key problem” in the family “has been too little commodÂ�
ification.”6 Anti-â•‰Â�commodification scholars, in turn, celebrate family law 
for keeping “the principles of commercial contract law” out of family 
relationships and argue for constancy.7 Michael Walzer identifies mar-
ital and parental rights as spheres in which “monetary exchanges are 
blocked, banned, resented, conventionally deplored.”8 Elizabeth Anderson 
warns of a newfound threat to the “parental norms” now governing 
“the ways we allocate and understand parental rights and responsibili-
ties over children”: “the encroachment of the market into the sphere of 
reproductive labor.”9

Courts have embraced the canonical story about family law’s separa-
tion from the market still more wholeheartedly and with more direct 
consequences for the law. It is not that courts consistently refuse to 
permit or enforce economic exchanges between family members. If 
courts did, the assertion that family law rejects market principles would 
be much more accurate. Instead, courts recounting the canonical story 
about family law’s market separation repeatedly invoke and rely upon a 
few examples where family law loudly rejects market principles. But 
these examples actually illustrate exceptions within family law more 
than rules.

Moreover, family law doctrines that deviate from standard market 
principles often have normatively undesirable consequences, inflicting 
disproportionate harm on women and poorer people. Relying on the 
canonical premise of family law’s market separation has helped courts 
sustain and enforce these doctrines with arguments that are disengaged 
from the real contours of family law. Courts use their select examples to 
support the canonical narrative about family law’s separation from the 
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market and then (circularly) invoke the idea that family law is intrinsi-
cally hostile to market principles to explain why the market-â•‰Â�rejecting 
doctrines they discuss should be preserved.

Consider two examples that courts cite to illustrate the canonical 
market separation story: the prohibition on interspousal contracts for 
domestic services and the refusal to recognize human capital as divisible 
marital or community property at divorce.

The Prohibition on Interspousal Contracts for Domestic Services

Spouses cannot make enforceable agreements providing that one spouse 
will pay the other for domestic services, such as housework, childcare, 
or nursing.10 This prohibition on enforceable contracts for domestic 
labor applies only to spouses.11 Courts are ordinarily willing to enforce 
contracts specifying that one party will pay the other for cleaning a 
house, preparing meals, caring for a child, or nursing an elderly or ill 
person, including when the contract for domestic labor is between two 
people in a nonmarital sexual relationship (whether heterosexual or 
homosexual).12

Within marriage, however, courts assume that domestic labor is per-
formed for free, no matter how demanding or time-â•‰Â�intensive the work. 
Moreover, courts enforce that assumption even where it clearly contra-
dicts the understanding that a particular married couple reached. 
Spouses can agree between themselves with great detail and explicitness 
that one will compensate the other for domestic services. But if one 
spouse refuses to pay after the labor is performed, the other spouse 
cannot enforce their agreement in court.

The judiciary’s consistent refusal to enforce interspousal contracts for 
domestic services means that few litigants bring such contracts to court. 
This doctrine demonstrates its power by discouraging lawsuits rather 
than producing them. When a spouse does sue, judges frequently justify 
their refusal to enforce interspousal contracts for household labor by 
asserting that family law rejects the market principles that govern other 
areas of law.

Consider Borelli v. Brusseau,13 which the California Court of Appeal 
decided in 1993. According to Hildegard Borelli, her husband, Michael, 
did not want to enter a nursing home after his stroke, although he 
required round-â•‰Â�the-â•‰Â�clock nursing care. Michael asked Hildegard to 
nurse him herself, in exchange for some real estate, cash, and other 
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assets that he would leave her in his will. Hildegard agreed to this oral 
contract and performed her part of the bargain. After Michael died, 
however, Hildegard discovered that Michael had not changed his will to 
provide her with the assets he had promised to transfer. Hildegard sued 
to enforce the contract.14

The California court held that agreements between spouses for 
domestic labor are categorically unenforceable.15 One of the arguments 
that Borelli advanced in support of this judgment rested on the premise 
that family law rejects market norms and economic exchange. The court 
stressed that enforcing the Borellis’ contract would allow market prin-
ciples to enter the family and asserted that family law was committed to 
its separation from the market. Spouses, Borelli proclaimed, cannot “be 
treated just like any other parties haggling at arm’s length.” “[E]ven if 
few things are left that cannot command a price, marital support 
remains one of them.”16 This was an important argument for the Borelli 
court, as its other main line of reasoning (discussed more in Chapter 3) 
emerged from and was entangled with principles of common law cover-
ture, a set of doctrines designed to legally subordinate wives to their 
husbands and give husbands ownership of their wives’ labor.

Other courts explaining why interspousal contracts for domestic ser-
vices are unenforceable have similarly invoked the idea that family law 
is committed to repudiating market principles and to separating mar-
riage from economic exchange. The New Mexico Supreme Court 
announced that “[i]t is the policy of this state to foster and protect the 
marriage institution. It is not the policy of the state to encourage spouses 
to marry for money.”17 The Virginia Supreme Court worried about 
“â†œæ¸€å±®‘plac[ing] the marriage relation on too much of a commercial basis’â†œæ¸€å±®” 
and “â†œæ¸€å±®‘treat[ing] the marital relation as any other business association, 
whereby each expects to obtain material advantage from the marriage. 
This is not,’â†œæ¸€å±®” the court stressed, “â†œæ¸€å±®‘the true concept of the relation.’â†œæ¸€å±®”18

The Refusal to Recognize Human Capital as 
Divisible Marital or Community Property at Divorce

Courts also rely on the premise that family law is removed from the 
market in refusing to treat human capital as marital or community 
property subject to valuation and distribution at divorce. These deci-
sions can be better understood if first placed in the wider context of 
divorce law.
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When a couple with no prenuptial or postnuptial agreement divorces, 
each spouse is usually entitled to keep what the divorce court identifies 
as that spouse’s separate property. Separate property typically consists 
of assets that a spouse acquired before marriage, or gifts or bequests 
made to one spouse alone. In contrast, marital or community property 
typically consists of assets that either or both spouses acquired durÂ�
Â�ing marriage through the efforts of one or both spouses. When a couple 
has not signed a prenuptial or postnuptial agreement, divorce courts 
divide the couple’s marital or community property either “equitably” or 
equally.19

The issue of whether human capital acquired during marriage should 
count as marital or community property is typically litigated in divorce 
cases where one spouse has worked to put the other spouse through 
professional school,20 sometimes at the cost of delaying or foregoing her 
own educational advancement. The supporting spouse looked forward 
to sharing in the degreed spouse’s higher income after graduation, but 
the couple never entered into any formalized agreement about how to 
treat the value of the professional degree in the event of divorce.

If a couple stays married for many years after the degreed spouse 
receives his diploma, then the supporting spouse may receive much 
of what she anticipated—â•‰even if the couple eventually divorces. Any 
income the degreed spouse earns during marriage with the help of his 
professional degree will constitute marital or community property, and 
courts will routinely divide such income between the spouses at divorce 
(unless the couple signed a prenuptial or postnuptial agreement pro-
viding otherwise).

However, if a couple divorces soon after the degreed spouse gradu-
ates, the graduate often has not earned much money yet. Rather than 
cash, the most significant asset that either spouse possesses may be the 
enhanced earning capacity associated with the professional degree.21 
Indeed, economists recognize human capital—â•‰skills, knowledge, tal-
ents, and experience that increase a person’s productivity and earning 
capacity—â•‰as the largest source of wealth in modern society.22

Nonetheless, the overwhelming majority of courts insist that human 
capital is not a form of marital or community property divisible at 
divorce.23 This means that in the vast majority of states (New York is 
the most prominent exception)24 a person who worked to put her spouse 
through school cannot claim part of the economic value of the profes-
sional degree or other human capital.



72 F a m i l y  L aw  E x cept    i o n a l i s m

That doctrine applies whether the spouse who earned the degree is 
male or female. But the available case law is overwhelmingly sex-â•‰Â�specific, 
featuring divorcing women seeking compensation for work they did to 
help their husbands acquire human capital. Indeed, these cases are someÂ�
Â�times called—â•‰even by judges themselves—â•‰“â†œæ¸€å±®‘Ph.T.’â†œæ¸€å±®” cases, referring to 
wives who devoted themselves to “putting hubby through school.”25

Courts holding that human capital is not marital or community prop-
erty sometimes use the language of economics to explain their decisions, 
contending that human capital is too difficult to appraise, too specula-
tive in value, and too ephemeral in nature.26 Such arguments have a 
serious weakness, however. Courts routinely value human capital in 
personal injury or wrongful death suits for lost future income or lost 
earning capacity.27 Perhaps with this in mind, courts rejecting claims on 
human capital at divorce frequently turn to arguments grounded in 
family law’s purported separation from the market.

Courts often explain that recognizing human capital as marital or 
community property would inappropriately insert market principles 
into the family, reducing marriage to an economic relation and an eco-
nomic bargain. The Arizona Court of Appeals’ opinion in Pyeatte v. 
Pyeatte is representative. Margrethe Pyeatte had postponed entering a 
master’s degree program and worked as a teacher so that she could sup-
port her husband, Charles, while he attended law school. Charles grad-
uated from law school and informed Margrethe soon thereafter that he 
wanted a divorce. Although the law degree was essentially the only valu-
able asset that either spouse possessed,28 the Arizona court quickly dis-
missed the idea that the value of the degree should count as community 
property subject to some form of division at divorce.29

The court’s opinion stressed the need to enforce and maintain the 
dichotomy between market and family: “[W]e reject the view that the 
economic element necessarily inherent in the marital institution (and 
particularly apparent in its dissolution) requires us to treat marriage as 
a strictly financial undertaking upon the dissolution of which each party 
will be fully compensated for the investment of his various contribu-
tions. When the parties have been married for a number of years, the 
courts cannot and will not strike a balance regarding the contributions 
of each to the marriage and then translate that into a monetary award. 
To do so would diminish the individual personalities of the husband and 
wife to economic entities and reduce the institution of marriage to that 
of a closely held corporation.”30
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This account suggested that the court’s unwillingness to tally what 
each spouse had contributed economically to their marriage left both 
husband and wife better off, rather than “diminish[ed].” Perhaps the 
court believed that spouses are more likely to give freely and abundantly 
to each other when there is no precise accounting of contributions. Yet 
even if that is true in some cases, what about marriages where one 
spouse made many economic sacrifices, while the other did not? The 
Pyeatte court’s decision to exclude the law degree from community 
property certainly benefited Charles. But it is harder to argue that the 
court left Margrethe better off, and she did not appear to think so.

Other courts have also seized on decisions excluding human capital 
from marital or community property as prime occasions to proclaim 
that the law governing marriage rejects the market principles that dom-
inate other legal arenas. In Martinez v. Martinez, for instance, Karen 
Martinez contended that the value of her husband’s medical degree 
should count as marital property subject to some form of distribution at 
divorce.31 The Utah Supreme Court rejected the claim, emphasizing that 
“[a]lthough marriage is a partnership in some respects, a marriage is 
certainly not comparable to a commercial partnership.”32

Janice DeWitt was similarly unsuccessful in claiming a property 
interest in the value of her husband John’s law degree. Janice and John 
married after Janice had completed one year of college and John had 
finished one semester. The couple’s son was born that same year, and 
Janice was presumably pregnant at the wedding. After marrying, John 
remained a full-â•‰Â�time student, graduating from college and then law 
school. Meanwhile, Janice left school, worked full-â•‰Â�time, cared for their 
son, and did most of the domestic labor.33 John filed for divorce within 
two years of his law school graduation.34

In DeWitt v. DeWitt, Janice “testified that at the time of the marriage 
she and [John] agreed that it would be financially preferable for [John] 
to attend school and complete his law degree first, and that she would 
then complete her college education.”35 In other words, Janice testified 
that she and her husband had a basic deal: She would work so he could 
obtain his law degree, both spouses would benefit from his higher 
income as a lawyer, and then Janice would earn her college degree.

The Wisconsin Court of Appeals emphasized the separation between 
market and family in holding that the value of John’s law degree could 
not count as a marital asset.36 The court announced that divorce courts 
cannot treat spouses “as though they were strictly business partners, 
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one of whom has made a calculated investment in the commodity of the 
other’s professional training, expecting a dollar for dollar return. We do 
not think that most marital planning is so coldly undertaken.”37 The 
court’s account of married life purported to be simply descriptive, but it 
also suggested how the court hoped married couples would behave. 
Note that the court’s pronouncement about how “marital planning” 
proceeds appeared in a case where, on the wife’s account, the couple 
actually had made an economic bargain (even if not an explicit con-
tract), expecting that the arrangement would benefit both of them finan-
cially. The court did not suggest that Janice was wrong to delay her 
education in order to help her husband complete his schooling. The 
court’s objection appeared to be that Janice was too market-â•‰Â�minded in 
expecting more legal protection when her husband failed to uphold his 
end of their understanding.

The Connecticut Supreme Court in Simmons v. Simmons similarly 
stressed its rejection of market principles for family law. Aura Simmons 
worked to support her husband, Duncan, while he attended medical 
school, and he filed for divorce soon after graduating.38 The Simmons 
court refused to treat the value of the medical degree as a form of mar-
ital property, emphasizing that “while we have acknowledged that the 
marital union is akin to a partnership, we have never held that it is an 
actual economic partnership.”39

Unlike the Wisconsin court in DeWitt, the Connecticut court’s 
account of how married couples actually conducted themselves was 
unclear about whether spouses themselves were inclined to view their 
marriages in economic terms. Simmons first contended that “[t]he par-
ties to a marriage do not enter into the relationship with a set of ledgers 
and make yearly adjustments to their capital accounts.” But immedi-
ately thereafter, the Connecticut court quoted a suggestion from the 
West Virginia Supreme Court that spouses might be more economically 
oriented: “â†œæ¸€å±®‘Marriage is not a business arrangement, and this Court 
would be loathe to promote any more tallying of respective debits and 
credits than already occurs in the average household.’â†œæ¸€å±®”40

Whatever the individual inclinations of spouses, however, the ConnectÂ�
Â�icut court declared that it was family law’s mission to keep marriage 
separate from what the court envisioned as the crassness of the marÂ�
Â�ket. Like Pyeatte, Simmons made the (highly debatable) assertion that 
refusing to treat the value of Duncan’s medical degree as marital prop-
erty left Aura as well as Duncan better off: “Reducing the relationship, 
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even when it has broken down, to such base terms serves only to degrade 
and undermine that relationship and the parties.”41 The implication was 
that Aura had misjudged her own interests in concluding that the desir-
ability of concrete material rewards outweighed the loftier, if more 
ephemeral, benefits associated with rejecting market principles.

Legalized Economic Exchange Within the Family

The prohibition on interspousal contracts for domestic services and the 
refusal to recognize human capital as divisible marital or community 
property at divorce are practically important doctrines with significant 
material consequences. They also function as symbols that courts con-
spicuously invoke to mark family law’s separation from the market. 
Judges repeatedly proclaim family law’s rejection of market norms, pre-
senting this theme as a guide to their decisionmaking.

But in fact, legally permissible and enforceable economic exchanges 
run through family law and family relationships. Legal authorities rou-
tinely allow, uphold, even sometimes compel economic exchanges 
between family members in many arenas. Indeed, perhaps the most 
remarkable aspect of the canonical narrative about family law’s repu-
diation of market principles is that this narrative survives despite so 
much evidence that contradicts its depiction of the field.

Interspousal Economic Agreements

Family law permits and enforces a wide variety of economic exchanges 
between spouses. Spouses, like nonmarital sexual partners (whether 
heterosexual or homosexual),42 may enter into agreements governing 
how they will distribute property, earnings, and other assets between 
themselves during and after their relationship. Before the 1970s, courts 
often refused to enforce agreements that determined in advance how 
spouses would divide assets and pay support at divorce.43 Judicial opin-
ions declared that such agreements were contrary to public policy and 
void on the theory that the agreements anticipated and facilitated 
divorce.44 Courts were concerned that contracts governing the economic 
consequences of divorce would encourage husbands to mistreat their 
wives, either because the husbands would be financially better off if 
their wives filed for divorce or because divorce would be so inexpensive 
for husbands that the men would have too little incentive to behave well 
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during marriage.45 At the same time, courts worried that wives who had 
signed unfavorable agreements governing their economic rights at 
divorce would be forced to stay with husbands whom they had good 
grounds to leave.46

Starting in the 1970s and 1980s, however, more and more courts 
began enforcing agreements governing the distribution of property and 
cash between spouses, whether the agreements were signed before or 
during marriage.47 Courts upholding prenuptial or postnuptial agree-
ments argued that such contracts did not promote divorce, but instead 
encouraged marriage among people who were reluctant or unwilling to 
subject their assets to family law’s default rules.48 Courts also posited 
that permitting people to plan the financial aspects of their marriages 
and then safeguarding spouses’ financial expectations could strengthen 
and stabilize marital relationships.49

Prenuptial and postnuptial agreements have become widely enforced. 
As a practical matter, these contracts are most accessible to wealthier 
people, who have the money for lawyers and the economic assets to 
make paying legal fees to protect those assets worthwhile. Indeed, dis-
cussions of prenuptial or postnuptial agreements often focus on extremely 
wealthy and famous individuals. Their well-â•‰Â�compensated attorneys are 
likely to be particularly creative (or, depending on your perspective, 
particularly conniving) in taking advantage of the full range of legal 
possibilities. Moreover, the media’s focus on celebrities means that their 
prenuptial or postnuptial agreements are sometimes publicized even 
without litigation, whereas many other agreements never come to public 
attention because they succeed in avoiding litigation at divorce.

Whether the parties are celebrated or little-â•‰Â�known, however, courts 
routinely uphold prenuptial or postnuptial agreements enforcing a wide 
variety of economic transactions between spouses. States vary in how 
much they scrutinize these agreements for substantive and procedural 
fairness, with some jurisdictions making it very difficult to invalidate 
contracts and others proving more willing to invalidate or modify con-
tracts on fairness grounds.50 But under either approach, spouses may 
now structure their prenuptial or postnuptial agreements to facilitate 
myriad economic arrangements. In fact, spouses may use prenuptial or 
postnuptial contracts to directly or indirectly circumvent judicial doc-
trines about human capital and domestic labor that purport to keep 
marriage separate from market principles.

For instance, spouses may design their agreements so that one spouse 
will be entitled to more assets or a future income stream upon the other 
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spouse’s completion of an educational degree, allowing spouses who 
expressly negotiate and plan in advance to circumvent judicial refusals 
to recognize human capital as marital or community property. For 
example, Gloria and Dallen Ashby allegedly agreed after marrying in 
1997 that Gloria would support Dallen “while he attended medical 
school in exchange for Dallen’s promise to support ‘her at a certain level 
with the income he would earn as the holder of a medical degree.’â†œæ¸€å±®”51 
The couple separated in 2005, about a year after Dallen graduated from 
medical school, and Gloria filed for divorce and breach of contract.52 
The Utah Supreme Court held that “student support contracts” between 
spouses are enforceable at divorce so long as “they satisfy the normal 
conditions imposed on postnuptial contracts” in Utah,53 meaning that 
they must be “negotiated in good faith orâ•–.â•–.â•–.â•–â•‰not unreasonably con-
strain the district court in the performance of its equitable and statutory 
duties.”54

In addition, spouses may design their agreements so that one spouse 
will be entitled to more money or assets upon the birth of a child. To 
take a stark example, actors Tom Cruise and Katie Holmes, who mar-
ried in 2006,55 reportedly signed a prenuptial agreement providing that 
she would receive a monetary award ($25 million, according to one 
account)56 for each biological child she had with him.57 Two family law-
yers reported in 2004 that “a homebuilder agreed to pay his wife 
$100,000 for every child she carried. Why? Because his wife felt that the 
wear and tear on her physically and emotionally during pregnancy and 
delivery deserved some compensation! (He paid her twice.)”58 In a more 
quotidian case, the Connecticut Superior Court in 1997 enforced an 
oral agreement between Diane Ehlert, a certified public accountant, and 
Charles Ehlert, the owner of a home improvement and construction 
business, that their prenuptial contract would simply become void once 
the couple had a child together.59 A Maine statute attempts to achieve a 
similar result through default rules. It provides that premarital agree-
ments signed before October 1, 1993, become “void 18 months after the 
parties to the agreement become biological or adoptive parents or guard-
ians of a minor,” unless “within the 18-month period, the parties sign a 
written amendment to the agreement either stating that the agreement 
remains in effect or altering the agreement.”60

These arrangements do not turn on how much or how little work a 
spouse does to raise a child. From this perspective, they do not provide 
direct compensation for domestic labor (unless one counts pregnancy 
and childbirth themselves as domestic labor). But these agreements are 
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enforceable contracts in which the onset of greater domestic responsi-
bilities triggers greater financial rewards, and accordingly the agree-
ments can function to indirectly circumvent the unenforceability of 
interspousal contracts for household work.

Courts refusing to enforce interspousal contracts for domestic labor 
contend that such work must be shielded from market principles. Having 
a child would seem to have more potential to be special and sacred than 
performing ordinary housework. Having a child also typically leads to 
enormous amounts of housework, particularly by women. Yet courts 
apparently perceive no problem with enforcing prenuptial contracts 
under which wives receive more money from their husbands because 
they gave birth.

Spouses may also expressly structure their prenuptial or postnuptial 
agreements so that one spouse will receive more money or assets from 
the other spouse at death or divorce depending on the length of marriage. 
These agreements effectively establish rates of payment for marital time 
served. They have attracted public attention in America for decades, 
revealing terms that are sometimes quite generous and sometimes 
remarkably stingy. Brooke Astor married Vincent Astor in 1953,61 when 
Vincent was one of the richest men in America with a fortune estimated 
to be between $100 million and $200 million.62 Their prenuptial agree-
ment reportedly gave her $1 million if the marriage (the third for each 
spouse)63 lasted less than a year and $5 million if the marriage lasted 
more than a year.64 The prenuptial agreement that actor Michael 
Douglas and his second wife, actress Catherine Zeta-â•‰Â�Jones, signed beÂ�Â�
fore marrying in 2000 reportedly provides that if the couple divorces 
she will receive $2.8 million for each year of the marriage, plus an addi-
tional $5 million if he commits adultery while they are married.65

Less notoriously, the D.C. Court of Appeals in 1980 upheld a prenup-
tial agreement between Samuel Burtoff, a doctor with over $1 million in 
assets, and Wilma Burtoff, a nurse who had $10,000 in assets and earned 
less than $8000 the year before their marriage. The agreement provided 
that Samuel would give Wilma a total of $10,000 at divorce if the mar-
riage lasted less than a year, $25,000 at divorce if the marriage lasted one 
to three years, $35,000 at divorce if the marriage lasted more than three 
years, and $50,000 if Samuel died while the couple was still married.66

The Georgia Supreme Court in 2011 upheld a prenuptial agreement 
between Richard Sides, a telecommunications company owner worth 
approximately $4.2 million when he married, and Barbara Sides, a flight 
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attendant pregnant with Richard’s child when she married.67 The agree-
ment provided that if the couple divorced just before their twentieth 
anniversary, Barbara would receive the car she was driving and $25,000 
a year for ten years.68 She would receive “substantially more” at divorce 
if the marriage lasted more than twenty years.69

Payments under prenuptial or postnuptial agreements sometimes 
escalate so sharply over time that while purportedly rewarding marital 
longevity, they functionally create tremendous economic incentives for 
the wealthier spouse to seek divorce sooner rather than later. Real estate 
developer Donald Trump and his second wife, actress Marla Maples, 
reportedly signed a prenuptial agreement in 1993 that limited her to $1 
to $5 million at divorce unless the couple remained married for more 
than a set time period, after which time she would be entitled to a sig-
nificantly larger payment calculated as a percentage of Trump’s net 
worth. Trump and Maples announced their separation within eleven 
months of the contractual deadline, with an anonymous source “familiar 
with [Trump’s] portfolio and marital situation” explaining to the New 
York Times that Trump “â†œæ¸€å±®‘has been forced economically to act.’â†œæ¸€å±®”70 
Trump filed for divorce three months later.71

Billionaire Ron Perelman and his fourth wife, actress Ellen Barkin, 
married in 2000 and reportedly signed a prenuptial agreement that lim-
ited her to $20 million at divorce unless the marriage lasted until a 
predetermined date, at which point she would be entitled to a much 
bigger payment. Perelman also announced his intent to divorce shortly 
before his contractual deadline.72 An anonymous “Barkin friend” told 
the New York Daily News that Perelman “â†œæ¸€å±®‘can’t get that deal thing out 
of his mind. The finances are a huge part of it.’â†œæ¸€å±®”73

Pop star Britney Spears and backup dancer Kevin Federline married 
in 2004 and reportedly signed a prenuptial agreement providing that 
the alimony payments Federline would receive at divorce would increase 
on a sliding scale depending on the length of the marriage. Spears 
announced her intent to divorce on the last day before the prenuptial 
agreement would have treated the couple as beginning their third mar-
ital year. “A close Spears associate who requested anonymity” explained 
to the Chicago Sun-â•‰Â�Times that “a third year of marriage—â•‰even the 
beginning of that third year—â•‰potentially would have cost the singer 
another $5 million.”74

Even Dr. Samuel Burtoff—â•‰whose prenuptial agreement the D.C. 
Court of Appeals upheld in 1980—â•‰separated from his wife Wilma eight 
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days before their first anniversary, ensuring that she would receive 
$10,000 rather than $25,000 at divorce.75 Richard Sides—â•‰whose prenupÂ�
Â�tial agreement the Georgia Supreme Court enforced in 2011—â•‰finalized 
his divorce from his wife Barbara sixty-â•‰Â�two days before the couple’s 
twentieth anniversary, so that Barbara would not receive the substan-
tially larger payments triggered by reaching that milestone.76

There is a plausible argument that courts should refuse to enforce 
prenuptial or postnuptial agreements with steep escalation clauses, on 
the ground that such contracts violate public policy by creating unrea-
sonable incentives for the wealthier spouse to pursue early divorce. To 
date, however, courts have not embraced this theory. Consider, for 
instance, the Connecticut Appellate Court’s decision in Peterson v. 
Sykes-â•‰Â�Peterson (2012).77

Robert Peterson and Laurie Sykes-â•‰Â�Peterson signed a prenuptial agree-
ment three days before their July 14, 2000, wedding that included what 
the court called “a sunset provision,” which provided that the agree-
ment would become void on the couple’s seventh wedding anniversary.78 
In other words, if the couple divorced while the prenuptial agreement 
was in effect, Laurie would be limited to whatever the agreement pro-
vided for her. If the couple divorced after their prenuptial agreement 
became void, a court would equitably divide their marital property and 
Laurie would receive more.79 Robert filed for divorce on March 1, 2007, 
a few months before the couple’s seventh anniversary. He argued that 
the prenuptial agreement governed the terms of the couple’s divorce.80

The case turned on what the “sunset provision” meant and on whether 
the provision was enforceable. Robert lost on both issues. First, the 
court held that the prenuptial agreement was written so that it became 
void if Robert and Laurie were still married on their seventh wedding 
anniversary, even if they were already in the process of divorcing by 
then.81 Second, and more interesting for our purposes, the court rejected 
Robert’s argument that the sunset “provision acted as an incentive to 
divorce and therefore violated public policy.”82 Robert “suggest[ed]” to 
the court “that because he clearly stood to benefit more financially from 
the enforcement of the prenuptial agreement than from an equitable 
distribution of the marital assets, the existence of the sunset provision 
actually encouraged him to seek a divorce before the sunset provision 
took effect.”83 Robert’s statement about his own motivations was cer-
tainly plausible, and the timing of his divorce filing supported the con-
tention that he had taken into account the economic incentives the 
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prenuptial agreement created—â•‰albeit without realizing that he needed 
to finalize his divorce by his seventh anniversary, rather than simply 
initiate divorce proceedings by then. Nonetheless, the court was “not 
persuaded that the sunset provision in the present case provided such an 
incentive to divorce so as to warrant the conclusion that it violated 
public policy.”84 Prenuptial and postnuptial agreements flourish, even 
when they provide for payments at divorce that escalate dramatically 
depending on the length of the marriage.

Separated spouses, in turn, may make enforceable contracts in many 
states in which one spouse agrees to pay the other for returning to the 
marriage.85 For instance, the Kansas Court of Appeals enforced an oral 
agreement in which a wife who was homebound with Parkinson’s dis-
ease agreed to bequeath $25,000 to her husband if he did not file for 
divorce and returned to care for her. When the wife’s will failed to pro-
vide for her husband as promised, the court ordered the $25,000 trans-
ferred to the husband from the wife’s estate.86 The court explained that 
“[i]t is well-â•‰Â�established law that a contract between spouses made when 
they are separated for just cause, whereby one agrees to pay the other if 
marital relations are resumed, rests upon valuable consideration and is 
enforceable. The agreement to abandon the divorce and renew cohabita-
tion accords with the public policy favoring resolution of marital dis-
cord and preservation of the family unit.”87 In another case, the New 
York Supreme Court enforced an agreement in which a husband prom-
ised to transfer stock to his wife if she resumed living with him after he 
had left her and then returned seeking reconciliation.88

Judges enforcing agreements to pay for reconciliation often stress 
society’s interest in preserving marriages. But courts also uphold these 
agreements where there is good reason to think that the public interest 
might have been better served if the specific couple at issue had termi-
nated their relationship rather than reuniting. For example, the North 
Carolina Court of Appeals enforced a contract that a husband had made 
with his wife in which he agreed to transfer land to their joint owner-
ship if she returned to him after separating because of his physical 
abuse.89

California courts have also upheld agreements to pay for reconciliaÂ�
tion,90 explaining that such contracts “â†œæ¸€å±®‘further and fortify the marriage 
relationship.’â†œæ¸€å±®”91 In other words, if Hildegard Borelli had left her hus-
band Michael after his stroke and then agreed to return to him in 
exchange for real estate, property, and other assets, the court would 
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have enforced that agreement—â•‰presumably without a word about the 
supposed separation between family law and economic exchange.92

In short, economic exchange pervades the legal regulation of mar-
riage. Family law routinely allows and enforces interspousal contracts 
about property, earnings, and other assets, even when those contracts 
attach monetary rewards to the fact that one’s spouse has acquired 
human capital, or to the birth of a child, or to the simple ability to 
remain married for a set time period. Indeed, separated spouses may 
pay each other to return to the marriage. Spouses are also free to hire 
and pay each other as employees or business partners. Courts will 
enforce such agreements so long as the work at issue does not consist of 
household domestic labor.93

Economic Agreements Between Family Members Other than Spouses

Courts permit and enforce an even wider range of economic transactions 
between other family members, such as parents and children, or siblings. 
When nonspousal family members are adults, they may contract for the 
exchange of property and cash and hire each other as employees. For 
instance, a court will express no qualms in adjudicating an economic 
dispute between “â†œæ¸€å±®‘two brothers, the employer and the employee.’â†œæ¸€å±®”94

Nonspousal family members may also enter into enforceable agree-
ments providing that one family member will pay the other for domestic 
labor. Consider Brown v. Brown (1987),95 which involved siblings who 
had allegedly entered into a contract much like the one at issue in Borelli. 
Sarah Key needed full-â•‰Â�time nursing care after a lengthy hospital stay, 
and her doctors advised her to move into a nursing home. But Sarah 
returned to her own home instead, and her brother, Johnnie Brown, 
moved in to take care of her.96

According to Johnnie, the siblings had entered into an oral contract in 
which he agreed to provide the full-â•‰Â�time nursing Sarah required in 
exchange for Sarah’s agreement to pay him “â†œæ¸€å±®‘well’â†œæ¸€å±®” for his work. 
Johnnie “testified that, except for doing necessary errands, he had 
remained at his sister’s home continuously, meaning 24 hours a day, 
until she died three and a half months later. [Johnnie] claimed he had 
paid his sister’s bills, including funeral expenses, cooked her meals, 
cleaned the house, done the laundry, changed her bedpan, and had pro-
vided other practical nursing care.” After Sarah died, however, Johnnie 
discovered that she had not abided by their agreement and had left him 
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nothing in her will. Johnnie sued, seeking “$10,000 for personal ser-
vices” as well as $1118 to reimburse him for money he had spent on 
Sarah’s behalf.97

The District of Columbia Court of Appeals held that express or 
implied contracts between siblings for domestic services are enforce-
able. An express contract is grounded in an explicit agreement between 
the parties, while an implied contract is “proven by facts and circum-
stances which show that both parties, at the time the services were per-
formed, contemplated or intended pecuniary recompense.”98 Johnnie 
would have to prove on remand by a preponderance of the evidence that 
a contract actually existed—â•‰that the siblings had “either an express or 
implied agreement” under which Johnnie “expected to be paid” and 
Sarah “intended to make payment.”99 But if Johnnie did prove the exis-
tence of such an agreement, the court would enforce the siblings’ con-
tract for domestic work.

Compelled Economic Exchange Within the Family

It is also worth noting that the law often intervenes to order economic 
exchanges between family members when the family members have not 
made their own economic arrangements. Here, courts are compelling 
economic transfers, rather than enforcing economic contracts.

For instance, divorce courts may impose continuing support obliga-
tions when a married couple has not contracted about support. Alimony 
laws vary by state, but commonly provide that a divorcing spouse may 
collect alimony if she can demonstrate need (often defined in terms of 
maintaining the marital standard of living rather than basic subsistence), 
an inability to support herself, and that the wealthier spouse can afford 
to pay the alimony after meeting his own needs.100 Some state alimony 
statutes explicitly provide that courts deciding whether to award ali-
mony must consider the value of the domestic labor a divorcing spouse 
performed during marriage and her contributions, if any, to her spouse’s 
education, training, career, or earning capacity.101 In practice, judges 
rarely award alimony.102 But these alimony statutes do attempt to mon-
etize and reimburse domestic labor in marriage and contributions to a 
spouse’s human capital that courts loudly declare elsewhere to be beyond 
market logic.

If a married couple has not contracted about property distribution, 
states with equitable distribution regimes at divorce frequently consider 
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each spouse’s economic contribution to the marriage in determining 
how to divide marital property.103 For instance, some courts that refuse 
to recognize human capital as marital property hold that a person who 
supported her spouse through school made a greater economic contribu-
tion to the marriage and is accordingly entitled at divorce to a larger 
share of the assets that do count as marital property.104 Some state stat-
utes explicitly instruct courts dividing marital property to consider 
whether one spouse contributed to the other spouse’s human capital 
development.105 Once again, these rulings and statutes hardly help the 
supporting spouse in cases where the couple has little but the educa-
tional degree. Moreover, focusing on the costs associated with acquiring 
an educational degree does not capture the actual economic value of a 
degree once obtained. But the rulings and statutes do immerse the law 
of marriage in market principles. Courts adjudicating the equitable dis-
tribution of marital property at divorce routinely calculate each spouse’s 
marital contribution in economic terms. Indeed, some judicial decisions 
and statutes count the economic value of domestic labor in determining 
each spouse’s economic contribution to the marriage.106 The judicial 
decisions refusing to recognize human capital as marital property do 
not separate family law and family life from the market. They simply 
disregard one asset in their otherwise pervasive economic calculations.

If a married couple has not contracted about inheritance, the law fre-
quently intervenes at death to mandate economic transfers between 
spouses. Most states provide that a person who dies while married has 
a legal obligation to leave his surviving spouse at least a specified percentÂ�age 
of his estate, unless the spouses contracted otherwise in a prenuptial or 
postnuptial agreement. If the deceased spouse’s will does not comply 
with this legal obligation, the surviving spouse has the legal option to 
take the specified percentage of the estate (known as the “elective” or 
“forced” share) rather than abide by the will.107 States vary in the per-
centage established for the elective share and the precise assets included 
in the share.108 However, the percentage set for the elective share is never 
more than fifty percent of the deceased spouse’s estate and sometimes 
significantly less than that, meaning that surviving spouses in unharmo-
nious marriages can sometimes be left much worse off economically 
than divorcing spouses in unharmonious marriages. Some states pro-
vide that a surviving spouse is entitled to one-â•‰Â�third of the deceased 
spouse’s estate.109 Other states specify that a surviving spouse is entitled 
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to less of the estate if the deceased spouse left a certain number of 
descendants and more of the estate if the deceased spouse left fewer or 
no descendants.110 Some states provide that a surviving spouse is enti-
tled to an escalating share of the deceased spouse’s estate (up to half in 
some states, less in other states) depending on the length of the marÂ�
riage,111 an interesting parallel to prenuptial or postnuptial contracts 
that similarly provide for escalating payments.

The law also compels or facilitates economic transfers between par-
ents and children. Parents have a legal obligation to support their chil-
dren financially until the age of majority, and courts may strip a person 
of his legal status as a parent if the parent fails without cause to provide 
financial support to his child.112 Parents may recoup some of their finan-
cial investment in their minor children by employing them, and parent-â•‰
Â�employers are exempt from many federal and state laws limiting and 
regulating child labor. Many state statutes also grant parents legal con-
trol over their minor children’s earnings.113 In addition, a majority of 
states have enacted (although dramatically underenforced) “filial respon-
sibility” statutes requiring adult children to support their parents finan-
cially if the parents are needy and unable to support themselves and the 
children are able to provide support.114

Some judges and commentators have argued in recent years that the 
law should order economic exchanges between some intimates who are 
not connected by marriage or parenthood. The Washington Supreme 
Court held in 1995 that when an unmarried couple ends “a stable, mar-
ital-â•‰Â�like relationship where both parties cohabit with knowledge that a 
lawful marriage between them does not exist,”115 “[t]he property that 
would have been characterized as community property had the couple 
been married is before the trial court for a just and equitable distriÂ�
bution.”116 Under this approach, “[t]here is a rebuttable presumption 
that property acquired during the relationship is owned by both of the 
parties and is therefore before the court for a fair division.”117 The 
American Law Institute’s Principles of the Law of Family Dissolution 
(2002) proposes a similar legal regime for regulating the dissolution of 
relationships between “domestic partners,” which the ALI defines as 
“two persons of the same or opposite sex, not married to one another, 
who for a significant period of time share a primary residence and a 
life together as a couple.”118 On the ALI’s proposal, most “property is 
domestic-â•‰Â�partnership property if it would be marital propertyâ•–.â•–.â•–.â•–â•‰had 
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the domestic partners been married to one another during the domestic-â•‰
Â�partnership period,”119 and “[d]omestic-â•‰Â�partnership property should be 
divided according to the principles set forth for the division of marital 
property.”120

How to Regulate Economic Exchange Within the Family

In sum, the canonical story about family law’s separation from the 
market takes attention away from the actual choices that family law 
confronts. The question of whether the law should permit and enforce 
economic exchanges within the family is largely moot, as a practical 
matter. Family law already allows such exchanges and sometimes 
requires them. It authorizes married couples to bargain over everything 
from the rate of return for helping a spouse earn a degree, to financial 
compensation for having a child, to the yearly price of staying married. 
It authorizes other family members to bargain over even more. Indeed, 
legalized economic exchange within the family is all but unavoidable, 
given the pervasive economic transfers and negotiations within and 
across generations.

The pressing issue for family law is how to regulate economic exchange 
within the family, in what forms, for what purposes, and to what ends. 
Family law’s present regulation of economic exchange is not fully con-
sistent or coherent, but it does contain recurring patterns. When courts 
and legislatures decide to trumpet family law’s supposed separation 
from the market by loudly refusing to enforce particular economic 
exchanges, they are more likely to target certain groups. Much legal 
regulation of economic exchange within the family has harmful distri-
butional consequences for women and poorer people, imposing its 
greatest costs on groups that are already disproportionately burdened. 
The canonical narrative about family law’s separation from market 
principles obscures this disparate distribution of injury. Exploring how 
family law actually regulates economic exchange helps make more vis-
ible the unequal burdens that family law currently inflicts.

Let’s return to the prohibition on interspousal contracts for domestic 
services and also examine the legal regulation of surrogacy and adop-
tion. Courts celebrate the law’s refusal to enforce interspousal contracts 
for domestic services as evidence of family law’s separation from the 
market. But this refusal imposes its most direct costs on wives. Women 
are the parties to marriage most likely to be performing domestic labor 



87Family Law and Economic Exchange

and seeking economic compensation for that work.121 The doctrine 
means that husbands can choose to compensate their wives for domestic 
labor as a matter of individual beneficence or customary practice. Yet 
wives cannot create an enforceable right to be paid directly for their 
household work—â•‰a right to be compensated that would not vanish if a 
husband changed his mind before paying, a right independent of a hus-
band’s continued goodwill.

Refusing to enforce interspousal contracts for domestic services, espe-
cially when combined with other family law doctrines that Chapter 3 
will discuss, leaves many wives who follow conventionally feminine life 
courses economically vulnerable during marriage and economically 
devastated at divorce. Household labor consumes disproportionate 
amounts of married women’s time and energy. It frequently diminishes 
the time and energy that wives have to perform paid work outside the 
home or to undertake the most highly demanding and well-â•‰Â�compensated 
forms of market work. Phrased differently, spending significant time on 
domestic labor often means that married women earn less, or some-
times no, money in the market and have substantially diminished long-â•‰
Â�term earning potential there. Meanwhile, husbands routinely benefit 
from their wives’ domestic work. They receive the benefit of the services 
themselves as well as the advantage of being able to spend more of their 
own time and energy on leisure or on paid work in an economy that 
offers disproportionate rewards to workers who have freed themselves 
from competing time commitments. In sum, wives’ domestic labor can 
generate enormous value for their husbands and performing it can cost 
women dearly.

The disproportionate burden that women bear for this symbol of 
family law’s rejection of market principles comes into focus even more 
sharply when we recognize that courts do enforce agreements between 
spouses about the transfer and distribution of property and cash. If any-
thing, husbands are probably more likely than wives to have property 
and cash that they would like to protect through marital contract.

The Borelli case vividly illustrates the disparate impact that the refusal 
to enforce interspousal contracts for domestic work can have on wom-
en’s economic welfare. Hildegard and Michael Borelli entered into two 
major economic agreements over the course of their relationship. Their 
first agreement was a prenuptial contract apparently providing that 
many or all of Michael’s assets would remain his separate property and 
be excluded from Hildegard’s elective share. The Borellis made their 
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second agreement about Hildegard’s nursing care against the back-
ground of this prenuptial agreement. In return for Hildegard’s round-â•‰
Â�the-â•‰Â�clock nursing, Michael agreed to transfer to Hildegard some of the 
real estate, cash, and other assets that he had kept as his separate prop-
erty in the prenuptial agreement.122 Without the prenuptial contract in 
place, Hildegard would have stood to inherit much more at Michael’s 
death and might have seen no need to receive economic compensation 
for her nursing services. The California Court of Appeal assumed the 
validity of the Borellis’ first agreement, which was designed to protect 
Michael’s real estate and other economic assets from Hildegard’s claims. 
But the court refused to enforce the Borellis’ second agreement, which 
was designed to protect Hildegard’s right to be paid for the domestic 
labor she provided to Michael. The court cited the principle of family 
law’s separation from the market in refusing to enforce the Borellis’ 
second contract.123 Yet Borelli itself reveals how family law routinely 
enforces economic exchanges between spouses, even in circumstances 
where spouses are likely to have unequal bargaining power. Current 
judicial doctrines do not separate family law from the market. However, 
the judicial refusal to recognize interspousal contracts for domestic 
work does function to impose a disproportionate burden on women 
that invocations of the myth of family law’s separation from the market 
do nothing to justify.

Laws governing surrogacy and adoption also illustrate how the sym-
bolic expression of family law’s rejection of the market can come at the 
price of disproportionate harm to women and poorer people.

Some states have a relatively uncomplicated approach to surrogacy 
agreements. Either they reject surrogacy agreements and provide that 
such agreements are always unenforceable,124 or they embrace these 
agreements and permit parents to compensate surrogates.125

However, other states seek to express the idea that surrogacy is sepa-
rate from the market by dramatically restricting permissible payments 
to surrogate mothers. Some of these states provide that surrogacy con-
tracts are unenforceable if the surrogate receives compensation.126 
Another set of states specifies that a surrogate may be reimbursed for 
her medical and living expenses, but may not be paid for serving as a 
surrogate and surrendering her rights to the child.127 These rules some-
what resemble judicial refusals to enforce interspousal contracts for 
domestic labor, in that they permit the work of surrogacy, while dis-
playing much more hostility toward payment for that work. Indeed, 
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gestating a child and undertaking the labor of childbirth can be under-
stood as quintessential forms of domestic work, although their risks, 
rewards, agonies, and joys can be much larger and more vivid than 
those associated with ordinary daily housework.

Adoption regulation focuses even more intently on scrutinizing and 
restricting economic transfers to birth mothers. While lawyers, doctors, 
and agencies are routinely and legally paid for their services in adopÂ�
tions,128 states signify that adoption is not a market transaction by 
strictly distinguishing between permissible and prohibited forms of pay-
ment to birth mothers. Some states specify that adoptive parents may 
pay for only adoption expenses and services and for the birth mother’s 
living and medical expenses.129 Some states limit the flow of money to 
birth mothers more tightly. Courts have held that adoptive parents may 
not pay for a birth mother’s living expenses while she is pregnant,130 her 
lost wages,131 or her maternity clothes.132

Indeed, the Pennsylvania Supreme Court held that adoptive parents 
could not pay for a birth mother’s “Lamaze classes, pre-â•‰Â�natal care and 
sonograms” on the remarkable ground that “these expenses are not 
directly connected with the birth, and, thus, are outside the parameters 
of the traditional allowable expenses in adoption.”133 This court was so 
intent on signifying that adoption law rejects market principles that its 
reasoning veered toward absurdity. Lamaze classes, prenatal care, and 
sonograms are all demonstrably and directly connected with childbirth. 
Prenatal care and sonograms are designed to monitor and safeguard a 
fetus’s health. One of the many reasons to do this is so that doctors can 
be appropriately prepared for childbirth and can take steps beforehand 
to mitigate or avoid complications during childbirth.134 Lamaze classes 
seek to improve women’s experiences with labor and delivery, but they 
also seek to promote deliveries that will be safer and healthier for 
babies.135

Presumably the Pennsylvania Supreme Court sought to bar adop-
tive parents from paying for a birth mother’s Lamaze classes, prenatal 
care, and sonograms on the theory that those services would help the 
birth mother rather than (or as well as) her child. The court’s opinion 
later explained that adoptive parents may not pay for services “which 
directly benefit the natural mother,” even if “the child may enjoy an 
indirect benefit from these services.”136 But this impulse is a striking 
illustration of the tremendous and disproportionate costs that some 
courts are willing to impose on less powerful people in order to express 
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family law’s supposed rejection of market principles. The Pennsylvania 
Supreme Court thought it appropriate to deny birth mothers reimburse-
ment for Lamaze classes, prenatal care, and sonograms that the women 
might be unable to afford on their own, even if that meant that birth 
mothers would have to experience pregnancy, labor, and delivery in 
ways that were more risky, more complicated, more painful, and/or 
more medicated.

States have good reason for wanting to distinguish surrogacy and 
adoption from baby selling, and one way to do that is to limit and 
channel the flow of funds. But the financial burden of signifying family 
law’s rejection of economic principles frequently falls on poorer women. 
The available evidence suggests that surrogate mothers typically occupy 
a relatively low socioeconomic status137 and that women placing their 
children for adoption tend to be disadvantaged compared to the rest of 
the population.138 Legal prohibitions or restrictions on payments to sur-
rogates or birth mothers deny or reduce compensation to the poorest 
parties in surrogacy or adoption arrangements, while often allowing 
high-â•‰Â�status professionals such as doctors and lawyers to collect their 
fees. In both contexts, more vulnerable people frequently shoulder the 
weight of family law’s desire to declare its separation from the market.

Sharply restricting permissible payments to surrogates or birth 
mothers means that the women are likely to remain relatively poor and 
to be in no better position to support themselves after surrogacy or 
adoption than before. Indeed, a woman may be less able to support her-
self than she was before becoming pregnant if her pregnancy causes her 
to leave work for any significant period. Reimbursement for lost wages 
during pregnancy, assuming a surrogate or birth mother even receives 
such reimbursement, may not fully compensate her for the reduced long-â•‰
Â�term earning potential that is often associated with disruptions in work-
force participation.139

It is also worth remembering in this context that courts are willing to 
allow women to receive economic rewards for giving birth if they con-
tract for those rewards through prenuptial or postnuptial agreements. 
To be sure, such agreements differ from surrogacy or adoption contracts 
in that prenuptial or postnuptial agreements ordinarily contemplate that 
the woman giving birth will raise the child in question, whereas sur-
rogacy or adoption agreements presuppose that the surrogate or birth 
mother will not raise the child. At the same time, it bears mentioning 
that prenuptial or postnuptial agreements typically involve couples in 
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which at least one party has significant economic assets. By upholding 
prenuptial or postnuptial agreements providing that one spouse will 
receive more money or assets upon the birth of a child, states permit 
wealthier couples to attach financial rewards to childbirth—â•‰rewards 
that may be far larger than any money directed to a surrogate or birth 
mother.

Canonical narratives insisting that family law rejects market princi-
ples obscure the disproportionate burden that family law’s present regu-
lation of economic exchange can inflict on women and poorer people, 
maintaining and worsening distributive inequality. Examining the 
legally enforceable economic exchange that actually runs through family 
law reveals these uneven distributive consequences and allows us to 
redirect our energies. Rather than dwell on lengthy disputes about 
whether to allow economic exchange, we can direct our attention to the 
live question for family law—â•‰how best to regulate such exchange. This 
is the arena where discussion, debate, and deliberation should focus, 
and where courts and legislatures, along with scholars, advocates, and 
individuals, should concentrate on articulating and defending their 
views about how family law should proceed.

This book aims to promote such debate, rather than preempt it. In the 
interest of encouraging further discussion, I will conclude this chapter 
with some of my own thoughts about how family law could better regu-
late economic exchange. These comments are meant to spark further 
dialogue. One need not accept my specific suggestions for reform to 
agree that a key question for family law centers on how to regulate eco-
nomic exchange, rather than on whether to permit such exchange at all.

In my view, states should remove some of their current limitations on 
economic exchange within the family. For instance, there are good rea-
sons to enforce interspousal contracts for domestic services. As we have 
seen, courts routinely uphold interspousal contracts about property, earnÂ�
Â�ings, cash, and nondomestic labor. People can plausibly debate whether 
courts or legislatures should adjust this regime at the margins. For instance, 
the law might take more account of stark differences in bargaining 
power or do more to guard against the possibility that steep escalation 
clauses in prenuptial or postnuptial agreements will create powerful 
incentives to divorce. Similarly, people can plausibly debate whether 
courts or legislatures should require interspousal contracts to be in 
writing or enforce oral contracts as well. That said, the basic legal com-
mitment to enforcing interspousal contracts about property, earnings, 
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cash, and nondomestic labor is unlikely to change in the foreseeable 
future.

Refusing to enforce interspousal contracts for household labor does 
not separate marriage from the market, even if we were to presuppose 
that such a separation would be normatively desirable. Denying enforce-
ment to interspousal contracts for domestic work instead ensures that 
more wives receive some or all of their economic assets in the form of 
provided support rather than legally negotiated compensation and acÂ�Â�
cordingly helps perpetuate married women’s dependence on their hus-
bands. The doctrine assumes and helps entrench a marital structure in 
which wives, including wives who work only in the home, can be denied 
a right to compensation for their domestic labor because they are sup-
posed to be supported rather than earn their own support. Refusing 
to recognize interspousal contracts for domestic labor enforces female 
dependence and mandates female altruism, in circumstances where 
women have attempted to secure compensation for their labor.

States should adjust some of family law’s other restrictions on eco-
nomic exchange without removing them entirely. For example, there are 
practical and compelling reasons to retain prohibitions on buying and 
selling children. Child selling would exploit, without systematically redressÂ�
Â�ing, vast disparities in wealth. If children could be legally exchanged 
for enormous sums, a poor parent might feel tremendous pressure to 
sell a child—â•‰if only to secure sufficient resources to care for the par-
ent’s other children. Allowing the sale of children would be likely to 
endanger children’s welfare, undermine the parent-â•‰Â�child relationship, 
traumatize siblings, disrupt extended family relationships, and lessen 
the societal value placed on human life. A child is not a commodity and 
should not be subject to the same rules of economic exchange applied to 
commodities.140

Nonetheless, a state concerned about the distributive consequences of 
its current restrictions on economic exchange within adoption and sur-
rogacy should consider allowing more resources to flow to birth mothers 
and surrogates in ways that would help the women improve their life 
chances and their ability to support themselves. For instance, states 
might permit adoptive or intended parents to pay for a birth mother’s or 
surrogate’s educational expenses or job training, something that some 
state adoption statutes now explicitly prohibit.141 This regulatory change 
would still enable states to distinguish adoption and surrogacy from 
child selling, by continuing to limit and channel the exchange of money. 
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But at the same time, the proposed reform would make it less likely that 
a state’s desire to condemn child selling will leave those parties to adop-
tion and surrogacy with the fewest assets and the least bargaining power 
resourceless and impoverished.

States should also consider how they might do more to regulate the 
economic activities of actors in the adoption and surrogacy process 
other than birth mothers and surrogates. These regulations could be 
designed so that the law better respects and protects the dignity and 
autonomy of birth mothers and surrogates, while simultaneously 
pushing wealthier and more powerful people to bear more of the bur-
dens associated with distinguishing adoption and surrogacy from ordi-
nary commercial transactions.

For example, states might prohibit agencies, lawyers, and doctors 
from collecting fees related to adoptions and surrogacies unless the 
agencies, lawyers, and doctors take specified steps to ensure that the 
consent of the birth mother or surrogate is informed. This might mean 
that agencies, lawyers, and doctors must fully inform a birth mother or 
surrogate about the potential dangers, risks, and challenges associated 
with adoption or surrogacy. It might mean that agencies, lawyers, and 
doctors must provide a birth mother or surrogate with any information 
that a diligent fiduciary would discover that casts doubt on the ability of 
the adoptive or intended parents to raise a child. It might mean that 
adoptive or intended parents, or adoption or surrogacy agencies, must 
pay for independent legal counsel for the birth mother or surrogate, or 
otherwise ensure that she is fully informed of her legal rights. For 
instance, California requires adoptive parents to pay for a birth moth-
er’s separate legal counsel if the birth mother so requests,142 and 
California law provides that before “executing [a] written assisted repro-
duction agreement for gestational carriers, a surrogate and the intended 
parent or intended parents shall be represented by separate independent 
licensed attorneys of their choosing.”143 States might also require adop-
tive or intended parents, or adoption or surrogacy agencies, to cover the 
expenses associated with having a state official verify in person at the 
time of an adoption or surrogacy agreement that agencies, lawyers, doc-
tors, and adoptive or intended parents have complied with all legal 
requirements.

The narrative about family law’s separation from the market con-
tinues a canonical theme in family law, which stresses the field’s excep-
tionalism and differences from other areas of law. But here, as with the 
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story about family law’s supposed localism, the canonical insistence on 
family law’s exceptionalism paints a distorted picture of the field that 
directs the attention of legal authorities away from the real questions 
that family law faces. The pressing issues for family law are not about 
whether to permit and enforce economic exchange, but about how and 
when to permit and enforce economic exchange, for what purposes, and 
with what consequences. At present, family law’s regulation of economic 
exchange frequently operates to impose its greatest burdens on women 
and poorer people, perpetuating and exacerbating distributive inequality. 
The contention that family law simply rejects market principles that 
govern other legal arenas has obscured this disproportionate infliction 
of injury. Recognizing the pervasive economic exchange within family 
law allows us to examine how family law’s regulation of economic 
exchange actually operates and to explore how this regulation should be 
reformed.
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II
T he   F a m i ly  L aw  C a n o n ’ s 

P r o g ress     N a rr  a t i v es

A second canonical theme in family law focuses on family law’s rela-
tionship to its past. Canonical stories about family law prominently fea-
ture progress narratives recounting family law’s evolution over time. 
The narratives stress sharp breaks from history, dramatic transforma-
tions in family law rules and policies, and the abandonment of historical 
practices grounded in subordination and injustice.

These progress narratives are in unacknowledged tension with canon-
ical accounts of family law’s exceptionalism. Stories describing family 
law as exceptional tend to depict family law as a haven of unusual sta-
bility while other legal fields undergo rapid and turbulent change. In 
contrast, family law’s canonical progress narratives contend that family 
law has dramatically transformed itself over time and evolved to keep 
pace with progressive reform. Moreover, where exceptionalist stories 
insist on family law’s differences from other legal arenas, the prevalence 
of progress narratives within family law constitutes yet another way in 
which the field resembles other areas of the law. Many stories in the 
American tradition present legal history as a tale of steady and striking 
improvement.1

Without question, family law has changed over time in ways that have 
often improved the position of disadvantaged family members. Indeed, 
progress narratives about family law would not be even facially plau-
sible without the ability to point to some positive evolution over time.

Family law’s progress narratives can also sometimes be used in ways 
that advance the field. These stories are sometimes deployed for aspira-
tional purposes, with family law’s past successes invoked in the interest 
of bolstering arguments for further reform.
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But family law’s canonical progress narratives significantly overstate 
the extent and nature of family law’s historical transformations, while 
underemphasizing and obscuring continuity in family law doctrines, 
practices, and presumptions. The stories too frequently tend to envision 
reform more as a fulfilled goal within family law than as an ongoing 
project. They are inclined to focus on celebration rather than scrutiny, 
criticism of the past rather than examination of the present.

These progress narratives can divert legal decisionmakers from con-
sidering whether, when, why, and to what extent family law might still 
operate to perpetuate injustice and subordination. In fact, judges and 
legislators sometimes explicitly draw on these narratives as arguments 
for directing attention away from persistent disparities, on the ground 
that family law has already left its support for normatively illegitimate 
or problematic policies safely in the past.

This part explores family law’s canonical progress narratives. ChapÂ�
Â�ter 3 examines canonical stories describing historical transformations 
in family law’s regulation of adults. Chapter 4 examines a canonical 
story describing historical transformations in family law’s regulation of 
Â�children.
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3
P r o g ress     N a rr  a t i v es   f o r  Adu   l ts

When our divorce law was originally drawn, woman’s role in 
society was almost totally that of mother and homemaker. 
She could not even vote. Today, increasing numbers of mar-
ried women are employed, even in the professions. In addi-
tion, they have long been accorded full civil rights. Their 
approaching equality with the male should be reflected in the 
law governing marriage dissolution and in the decisions of 
courts with respect to matters incident to dissolution.

—â•‰California Assembly Judiciary Committee (1969)1

[T]he movement of the progressive societies has hitherto been 
a movement from Status to Contract.

—â•‰Henry Sumner Maine (1861)2

Descriptions of change over time in family law’s regulation of adults 
prominently feature two canonical stories. The first story contends that 
modern family law has renounced and repudiated the common law 
regime of coverture that legally subordinated married women to their 
husbands and denied wives most aspects of a separate legal identity. The 
second story reports that family law was once controlled by status rules 
whose terms were set by the state and unchangeable by the parties 
involved, but is now dominated by contract rules subject to individual 
negotiation and alteration.

Both canonical stories are progress narratives. One declares that family 
law has disentangled itself from a legal system that enforced the legal 
supremacy of husbands over wives. The other celebrates the rise of con-
tract rules on the presumption that they are preferable to status rules.

Both narratives can rightly point to some important historical change. 
The story of coverture’s demise takes its power from the undeniable 
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ways in which the legal regime of coverture that existed in early 
nineteenth-â•‰Â�century America has been profoundly transformed in the 
years since then. The status to contract narrative relies on some central 
examples in which family law has become more contractualized than it 
once was.

But both narratives tend to exaggerate change over time, while under-
stating and overlooking continuity in family law. The strict emphasis in 
both stories on breaks from past practices and progress achieved can 
divert attention from considering which aspects of modern family law 
might still require reform.

The story of coverture’s demise presents the dismantling of coverture 
as more complete, absolute, and unwavering than it has actually been. 
This narrative overlooks the ways in which rules, policies, and princi-
ples founded in coverture still shape significant features of modern 
family law. Coverture’s imprint remains visible in today’s family law, 
and one cannot understand the contours of contemporary family law 
without recognizing the field’s origins in coverture.

The persistent manifestations of coverture doctrines and principles 
continue to operate to women’s systematic detriment, adding to the 
other factors within and outside family law that help perpetuate wom-
en’s unequal status. The canonical narrative about coverture’s demise 
obscures the perpetuation of rules and policies from the common law 
regime and directs attention away from examining how these rules and 
policies disproportionately harm women. This narrative can make addi-
tional progress toward sex equality more difficult by envisioning cover-
ture’s eradication as a project already accomplished. Indeed, some legal 
authorities have used this narrative as an argument against focusing on 
persistent disparities between the status of women and men, on the 
ground that family law has already erased the evidence of its roots in 
coverture.

The status to contract story is descriptively overstated and norma-
tively underdefended. Important status rules remain in force and contract 
rules can have disadvantages, especially for parties with less bargaining 
power. Descriptively, the status to contract story obscures the continued 
significance of status rules within family law, diverting focus from 
examining laws and doctrines that establish unalterable legal features of 
familial relationships. Some of these status rules reflect the persistent 
imprint of coverture doctrines, while others extend beyond the bound-
aries of coverture’s legacy. Normatively, the tendency to presume that 
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contract rules are superior to status rules takes attention away from 
assessing the costs and benefits of implementing any specific family law 
policy in status or contract form, as those costs and benefits vary by 
context.

The Story of Coverture’s Demise

Let’s begin with the story of coverture’s demise. The common law orga-
nized married women’s legal status around principles of coverture that 
placed wives under their husbands’ wide-â•‰Â�ranging control. Coverture 
doctrine, also known as the doctrine of marital unity, held that “the 
husband and wife are one person in law: that is, the very being or legal 
existence of the woman is suspended during the marriage, or at least is 
incorporated and consolidated into that of the husband: under whose 
wing, protection, and cover, she performs every thing.”3 Common law 
treatises explained that a married woman was “not, in legal contempla-
tion, a distinct person,” that the law “places her almost absolutely 
within her husband’s keeping, so far as her civil rights are concerned.”4 
A wife at common law had little, or no, right to sue, be sued, contract, 
keep her earnings, make a will, buy or sell property, or claim legal cus-
tody of her children. A husband had legal dominion over his wife’s labor 
and his wife’s person.5

Judges, legislators, and commentators have repeatedly declared that 
family law has cast off its common law roots in married women’s legal-
ized subordination. Indeed, the canonical story of coverture’s demise is 
both remarkably old and persistently vibrant.

Announcements that coverture has been eradicated are not always 
clear or consistent in dating coverture’s endpoint. Some courts and com-
mentators reported in the early twentieth century that coverture had 
already been vanquished. They cited or alluded to legal reforms that 
occurred before or during the era of the first organized woman’s rights 
movement in the United States. That movement ran from approximately 
1848, when woman’s rights advocates coalesced at a convention in 
Seneca Falls, New York,6 to 1920, when the movement won the ratifica-
tion of the Nineteenth Amendment securing women’s right to vote.7 
However, judges and legislators who announced in the late twentieth 
century that coverture had ended sometimes suggested that coverture’s 
demise was a relatively recent phenomenon, linked to the rise of the 
second women’s movement in the 1970s and 1980s. These courts and 
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lawmakers implicitly shifted the purported end date of coverture for-
ward in time, even as they asserted that coverture had been removed 
from the law by the time they were writing. In any event, legal authori-
ties routinely agree that, whenever coverture was last in place, it is now 
firmly in the past.

Law journals and treatises began proclaiming coverture’s end as early 
as the turn of the last century. An article in the Harvard Law Review 
declared in 1908 that “in Massachusetts within fifty years the common 
law unity of husband and wife, and all the rules resulting from that 
unity, have been swept away by statute, almost completely.”8 A leading 
family law treatise announced in 1921 that “[t]he old common-â•‰Â�law 
theory of marriage, that of unity of person and property in the husband, 
is so repugnant to modern ideas that it has been almost entirely swept 
away.”9 The treatise formally applauded this purported legal change, 
even as it simultaneously expressed enthusiasm for how family life was 
organized under coverture and satisfaction that the social and economic 
roles of men and women had not changed. “There was,” the treatise 
elaborated, “during the latter part of the nineteenth century, a remark-
able movement for giving the wife equal rights in all respects with the 
husband, which has been so far successful that it can almost be said now 
that the modern wife has a legal right which, fortunately for all of us, 
she does not exercise, to leave home in the morning and go to work, col-
lect and keep her own wages and leave her husband to do the housework 
and take care of the babies.”10

The Supreme Court announced the end of coverture well before the 
Court began applying rigorous equal protection principles to the legal 
treatment of women. The Court did not strike down a single law on the 
ground that it violated a woman’s constitutional right to equal protec-
tion until 1971.11 But the Court began declaring coverture’s demise in 
the early twentieth century, in decisions that we will turn to shortly. By 
1960, the Court noted “the vast changes in the status of woman—â•‰the 
extension of her rights and correlative duties—â•‰whereby a wife’s legal 
submission to her husband has been wholly wiped out, not only in the 
English-â•‰Â�speaking world generally but emphatically so in this country.”12 
The Court in 1966 described “[t]he institution of coverture” as “pecu-
liar and obsolete,”13 “quaint,” and “now, with some exceptions, rele-
gated to history’s legal museum.”14

State courts likewise proclaimed the end of coverture long before 
the creation of modern sex discrimination jurisprudence. The Kansas 
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Supreme Court announced in 1913 that “[t]he common-â•‰Â�law doctrine of 
coverture, with all its incidents, has been relegated to the past by modern 
legislation and decisions.”15 The Tennessee Supreme Court stated in 
1919 “that married women are no longer under the disability of cover-
ture, and are completely emancipated.”16 The South Carolina Supreme 
Court reported in 1938 “that the law of servitude in marriage is repealed 
in this State.”17 The Florida Supreme Court declared in 1942 that “[i]n 
the marital state, husband and wife are partners and equals.”18 The 
California District Court of Appeal explained in 1954 that “[t]he legal 
status of a wife has changed. Her legal personality is no longer merged 
in that of her husband.”19

Declarations of coverture’s end have become still more common in 
recent years. Since the advent of the Supreme Court’s modern sex dis-
crimination jurisprudence, the Court has proclaimed that “[n]owhere in 
the common-â•‰Â�law world—â•‰indeed in any modern society—â•‰is a woman 
regarded as chattel or demeaned by denial of a separate legal identity 
and the dignity associated with recognition as a whole human being.”20 
The Court has announced that “the marital couple is not an indepen-
dent entity with a mind and heart of its own, but an association of two 
individuals each with a separate intellectual and emotional makeup.”21 
The Court has stated that “a view of marriage consonant with the 
common-â•‰Â�law status of married women” is “repugnant to our present 
understanding of marriage and of the nature of the rights secured by the 
Constitution. Women do not lose their constitutionally protected liberty 
when they marry.”22

Many lower courts in recent decades have similarly announced the 
end of coverture. They explain that “[t]he old common law doctrine 
that a husband and wife are to be regarded as one entity has long since 
been discarded in modern jurisprudence,”23 that “[t]he old fiction of the 
unity of person of the husband and wife has been completely abrogated,”24 
that “curtesy and all the other burdens of coverture are gone,”25 that 
“the notions that a woman should be regarded as her husband’s chattel 
and deprived of her dignity and recognition as a whole human being 
through the denial of a separate legal identity have been thoroughly 
rejected,”26 that “[w]e do not believe that the common law disability of 
coverture has any sanction in our jurisprudence or any relevance in our 
society,”27 that “the theory of legal identity of husband and wife” 
“cannot be seriously defended today,”28 that “[a]s states moved to rec-
ognize the equality of the sexes, they eliminated laws and practices like 
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coverture that had made gender a proxy for a spouse’s role within a 
marriage. Marriage was thus transformed from a male-â•‰Â�dominated insti-
tution into an institution recognizing men and women as equals.”29

The canonical narrative about coverture’s demise seems to celebrate 
family law’s commitment to sex equality. The narrative might be used, 
and sometimes is deployed, as a rallying point in seeking additional 
progress. For instance, some courts considering constitutional chal-
lenges to state prohibitions on same-â•‰Â�sex marriage have cited the story of 
coverture’s demise as evidence that marriage law can be reformed to 
better promote equality.30 But too frequently, judges and legislators 
invoke the story of coverture’s end as an argument against focusing on 
persistent disparities between the status of women and men, on the 
ground that family law has already disentangled itself from its roots in 
women’s legalized subordination.

Many of the Supreme Court’s first opinions declaring that family law 
had renounced coverture actually upheld rules denying women equal 
rights. The Court used the story that family law had repudiated its ori-
gins in coverture as a means of indicating some normative commit-
ment to sex equality, while simultaneously dismissing the possibility 
that such a commitment might require any material change in legal 
arrangements. Consider Muller v. Oregon,31 Goesaert v. Cleary,32 and 
Hoyt v. Florida.33

Muller (1908) upheld an Oregon law limiting women’s working 
hours,34 at a time when the Court was convinced that such restrictions 
on working hours unconstitutionally violated freedom of contract if 
applied to men who were not employed in especially hazardous occupa-
tions.35 The Muller decision endorsed a legal regime that assumed and 
perpetuated women’s marginalization from market labor, but the Court 
began its opinion in Muller by declaring coverture’s demise. The Court 
asserted that under Oregon law “women, whether married or single, 
have equal contractual and personal rights with men”36 and contended 
that “putting to one side the elective franchise, in the matter of personal 
and contractual rights [women] stand on the same plane as the other 
sex.”37 The Muller Court then proceeded to argue that this legal trans-
formation was perfectly compatible with continued male supremacy and 
sex-â•‰Â�based restrictions on women’s market work. Muller concluded that: 
“Even though all restrictions on political, personal, and contractual 
rights were taken away, and she stood, so far as statutes are concerned, 
upon an absolutely equal plane with him, it would still be true that she 
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is so constituted that she will rest upon and look to him for protec-
tion; that her physical structure and a proper discharge of her maternal 
functions—â•‰having in view not merely her own health, but the well-â•‰Â�being 
of the race—â•‰justify legislation to protect her from the greed as well as 
the passion of man.”38

Goesaert v. Cleary (1948) upheld a Michigan law that prohibited 
women from working as bartenders in large cities, unless the woman 
was the wife or daughter of the bar’s male owner.39 The Goesaert Court 
stressed “the vast changes in the social and legal position of women,”40 
but insisted that “despite” these changes “Michigan could, beyond ques-
tion, forbid all women from working behind a bar.”41 On this account, 
the supposed transformation in women’s legal status was completely 
consistent with a statute that tracked common law coverture in denying 
women access to market employment unless they labored under the con-
trol and “protecting oversight” of a husband or father.42 As the Court 
explained, “[t]he fact that women may now have achieved the virtues 
that men have long claimed as their prerogatives and now indulge in 
vices that men have long practiced, does not preclude the States from 
drawing a sharp line between the sexes, certainly, in such matters as the 
regulation of the liquor traffic.”43

Hoyt v. Florida (1961), in turn, upheld a Florida law that automati-
cally included men on jury rolls, but excluded women unless they regis-
tered for inclusion.44 Here, too, the Court began by declaring “the 
enlightened emancipation of women from the restrictions and protec-
tions of bygone years, and their entry into many parts of community life 
formerly considered to be reserved to men.”45 Describing women’s eman-
cipation as “enlightened” signaled judicial approval, but the Hoyt Court 
stressed that this “enlightened emancipation” had done little to alter 
women’s fundamental position in law and society. The Court insisted 
that “woman is still regarded as the center of home and family life” and 
explained that “[w]e cannot say that it is constitutionally impermissible 
for a State, acting in pursuit of the general welfare, to conclude that a 
woman should be relieved from the civic duty of jury service unless she 
herself determines that such service is consistent with her own special 
responsibilities.”46

More recently, state legislators enacting divorce laws and state courts 
adjudicating such laws have relied on the canonical story of coverture’s 
demise in contending that the legal system no longer needs to be much 
concerned about women’s economic welfare after divorce. Consider 
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California’s 1969 Family Law Act,47 which sparked a wave of legislative 
revisions to divorce statutes across the nation that marked the begin-
ning of the modern law of divorce.48 California law prior to the Family 
Law Act permitted divorce only upon proof of marital fault and favored 
the legally faultless spouse, who was usually the wife, in dividing com-
munity property at divorce.49 The Family Law Act established that none 
of the grounds for securing a divorce in California would turn on mar-
ital fault.50 The act also instructed divorce courts to divide community 
property equally in most cases, regardless of each spouse’s fault or future 
earning capacity,51 and to consider in deciding whether to award ali-
mony “the ability of the supported spouse to engage in gainful employ-
ment without interfering with the interests of the children of the parties 
in the custody of such spouse.”52

Before the Family Law Act became law, the California Assembly’s 
Judiciary Committee issued a report explaining the committee’s intent.53 
The report suggested that coverture’s end meant that divorce law should 
assume women’s legal and economic equality, rather than work to pro-
tect it. The committee contended:

When our divorce law was originally drawn, woman’s role in society was 
almost totally that of mother and homemaker. She could not even vote. 
Today, increasing numbers of married women are employed, even in the 
professions. In addition, they have long been accorded full civil rights. 
Their approaching equality with the male should be reflected in the law 
governing marriage dissolution and in the decisions of courts with respect 
to matters incident to dissolution.54

James A. Hayes, who wrote this report as the Judiciary Committee’s 
Chair and helped shepherd the Family Law Act through the California 
legislature,55 worked to disseminate his argument to the legal profes-
sion. He wrote a 1970 article about the Family Law Act for the American 
Bar Association Journal that paraphrased his language from the 
Judiciary Committee report, under a heading that read “Women’s 
Rights Observed by California Legislature.”56

Indeed, James Hayes soon cited his own language from the Judiciary 
Committee report in a brief arguing that he should no longer have to 
pay alimony to his ex-â•‰Â�wife. James and his wife, Janne, divorced in 1969 
before the Family Law Act went into effect in 1970.57 James agreed to 
pay $650 a month in alimony to Janne,58 who had been raising the 
couple’s four children and had not worked outside the home since the 
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first year of their marriage in 1941.59 As early as 1972, however, James 
began quoting his own official declarations about coverture’s demise in 
an effort to end his alimony payments.60 He convinced the California 
Superior Court in 1973 to reduce his alimony payments to $300 a month 
and then persuaded the Superior Court in 1975 to further shrink his 
monthly alimony payments to $200.61

Janne, who was fifty-â•‰Â�three in 1975, ill, and without market work 
experience, applied for federal food stamps and county welfare bene-
fits.62 James by then earned $40,322 a year as the Chairman of the Los 
Angeles County Board of Supervisors, but he told reporters that his ex-â•‰
Â�wife’s welfare application “â†œæ¸€å±®‘doesn’t embarrass me at all.’â†œæ¸€å±®”63 The California 
Court of Appeal ultimately restored Janne’s $650 alimony payments 
later in 1975 on the ground that courts lacked the authority to modify 
the binding agreement the divorcing couple reached in 1969.64 NoneÂ�
theless, James continued to litigate in an attempt to end his alimony 
obligations,65 albeit unsuccessfully because the Court of Appeal had 
already decided the issue.66 Janne was still eligible for and receiving 
food stamps as of 1976.67 Meanwhile, the mode of argument that James 
Hayes utilized has continued to thrive.

Since the 1970s, state courts deciding whether to award divorcing 
women alimony have repeatedly relied on the contention that family law 
has eradicated its roots in coverture. The New York Court of Appeals 
justified its greater reluctance to award alimony on the ground that “the 
times have changed, owing not alone to the coequal status which a mar-
ried woman today shares with her husband but also to the increase 
in the number of married women working in gainful occupations.”68 
The Illinois Appellate Court took “judicial notice of the recent emanci-
pation of women socially and economically, and particularly in the area 
of employment opportunity.”69 The Florida District Court of Appeal 
explained that divorce law no longer needed to treat women “with com-
passion, tenderness and mercy” because “[t]he law [now] properly pro-
tects them in their right to independently acquire, encumber, accumulate, 
and alienate property at will. They now occupy a position of equal part-
ners in the family relationship resulting from marriage, and more often 
than not contribute a full measure to the economic well-â•‰Â�being of the 
family unit.”70 The Florida court felt no need to consider empirical evi-
dence on the actual opportunities or disadvantages that married or 
divorced women encountered in the workplace. But the court used the 
canonical story about the end of coverture to assert nonetheless that 
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“[w]hether the marriage continues to exist or is severed through the 
device of judicial decree, the woman continues to be as fully equipped 
as the man to earn a living and provide for her essential needs.”71

Courts upholding prenuptial agreements that deny or limit alimony 
have also invoked the story of coverture’s demise. The Connecticut 
Superior Court argued “that the former complete protective role of the 
court regarding alimony is no longer necessary” as “[t]he law formerly 
attaching the aforementioned subjection to the legal status of a married 
woman has been abolished either by legislation or by the continuous 
pressure of judicial interpretation.”72 The Kentucky Supreme Court 
explained that restrictions on prenuptial agreements developed at a time 
when “the Nineteenth Amendment to the Constitution of the United 
States had not yet been ratified, married women’s property acts were not 
yet in existence or were in their infancy, and in general the status of 
women in this society was decidedly second class.” The court declared 
that “[s]ubsequent changes in society and seventy-â•‰Â�five years of experi-
ence have rendered such restrictions inappropriate.”73 The Illinois 
Appellate Court reported that “[w]hen the rules regarding the husband’s 
duty of support were first enunciated, the roles of a husband and wife 
were more rigid and defined,” but now “[w]here a woman is trained, 
healthy, and employable, and where a woman’s efforts have not contrib-
uted to her husband’s wealth or earning potential, the necessity for an 
alimony award upon breakup of the marriage is not great.”74

In Simeone v. Simeone (1990),75 the Pennsylvania Supreme Court 
used the story of coverture’s demise to argue more broadly that courts 
should no longer focus on reviewing the substantive and procedural 
fairness of prenuptial agreements. When the Simeones married in 1975, 
Catherine was a twenty-â•‰Â�three-â•‰Â�year-â•‰Â�old unemployed nurse and Frederick 
was a thirty-â•‰Â�nine-â•‰Â�year-â•‰Â�old neurosurgeon with an annual income of 
approximately $90,000 and assets worth approximately $300,000. On 
the eve of the wedding, Frederick’s lawyer presented Catherine with a 
prenuptial agreement that limited Catherine at separation or divorce to 
alimony payments of $200 a week, with a maximum total payment of 
$25,000. Catherine signed the agreement without consulting a lawyer 
or being advised about the legal rights she was surrendering. The couple 
separated in 1982 and began divorce proceedings in 1984. Catherine 
challenged the prenuptial agreement’s validity, relying on precedent that 
subjected such agreements to relatively exacting review.76
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States vary in how much they scrutinize the substantive and proce-
dural fairness of prenuptial agreements.77 In Simeone, the Pennsylvania 
Supreme Court attached itself to a far end of the spectrum. The court 
held that it would enforce the Simeones’ agreement without considering 
whether the agreement’s provisions for Catherine were substantively 
reasonable or whether Catherine had an informed understanding of the 
legal rights she was giving up in the agreement.78

Simeone justified its decision by arguing that family law had renounced 
its historical role in women’s legalized subordination. The court reported 
that its past scrutiny of prenuptial agreements “rested upon a belief that 
spouses are of unequal status,” with women “regarded as the ‘weaker’ 
party in marriage, [and] in society generally.”79 Simeone contended that 
such scrutiny was “now insupportable” in light of women’s transformed 
legal status and the inclusion of an Equal Rights Amendment in the 
Pennsylvania Constitution.80 Pennsylvania’s ERA (adopted in 1971) 
provides that “[e]quality of rights under the law shall not be denied or 
abridged in the Commonwealth of Pennsylvania because of the sex of 
the individual.”81 One might suppose that this constitutional provision 
would give the Pennsylvania Supreme Court more cause to evaluate its 
decisions from the standpoint of sex equality. But the Simeone court 
used the Pennsylvania ERA as evidence that “the law” had already 
“advanced to recognize the equal status of men and women in our 
society” and as a reason why courts no longer needed to consider 
whether their judgments in divorce cases would inflict economic harm 
on women that was unreasonable, inequitable, or unfair. In a case 
involving a woman who had married without a job or apparent assets, 
the court blithely observed that “women nowadays quite often have 
substantial education, financial awareness, income, and assets.”82

Coverture’s Persistent Imprint on Family Law

The narrative about coverture’s demise is canonical in family law. It is a 
stock story that judges and legislators repeatedly deploy to explain 
family law and their decisions about its course. But the tale significantly 
misdescribes the current state of the law. Coverture principles continue 
to shape important aspects of family law in ways that systematically 
disadvantage women, adding to the other forces within and outside 
family law that help maintain women’s unequal status. The story of 
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coverture’s end overlooks the persistent imprint of coverture, directs 
attention away from examining how the enduring manifestations of 
coverture’s influence work against women’s equality, and obscures the 
case for further progress by suggesting that coverture’s legacy has 
already been eradicated.

We can focus on three contexts in exploring how family law’s roots in 
coverture continue to shape the field: laws and doctrines that prohibit 
important forms of interspousal litigation, keep some interspousal law-
suits out of federal courts, or treat the infliction of injury more leniently 
when it occurs between spouses. Courts and legislatures almost always 
describe modern family law in the sex-â•‰Â�neutral language that I have 
employed here. But the substantive law in all three of these contexts 
emerged out of the sex-â•‰Â�specific regime of married women’s common law 
coverture. Courts creating this jurisprudence reasoned within the boundÂ�Â�
aries of a legal universe that explicitly and enthusiastically subordinated 
married women to their husbands.

Doctrines with their roots in coverture still routinely and foreseeably 
operate to women’s detriment. Women’s historical experiences under 
coverture helped foster many disadvantages that women continue to 
confront more frequently than men, such as a lesser likelihood of earning 
high wages in the market and a greater likelihood of having a violent 
spouse. Still operative legal doctrines that emerged out of coverture con-
tinue to worsen and make more severe the consequences of the disad-
vantages that women disproportionately encounter. These doctrines 
erect legal barriers to contracts that women are more likely to want to 
make, close off judicial forums that women may disproportionately 
need to avoid or mitigate bias elsewhere, or treat marital violence that 
women are more likely to experience as a less serious offense than vio-
lence committed outside marriage.

Legal Prohibitions on Interspousal Litigation

Let’s begin with legal prohibitions on interspousal litigation. Common 
law courts were systematically opposed to hearing suits between spouses. 
At first, the common law prohibited interspousal litigation as part of a 
more general prohibition on suits by or against married women. Starting 
in the 1830s, however, a wave of states enacted married women’s prop-
erty acts providing that married women now had the rights to sue and 
be sued, make contracts, own separate property, and keep their wages.83 



109Progress Narratives for Adults

Some modern judicial opinions recounting the story of coverture’s 
demise take the enactment of these nineteenth-â•‰Â�century statutes as their 
central piece of proof. They explain that the married women’s property 
acts were “[t]he beginning of the end of coverture,”84 that “the common 
law unity concept.â•–.â•–.â•–.â•–â•‰was largely dissipated by the widespread enact-
ment of ‘Married Women’s Acts’ in the mid-â•‰Â�nineteenth century,”85 that 
the married women’s property acts “fully and effectively eradicated the 
common law disability of coverture.”86

The married women’s property acts were significantly less transformaÂ�
tive than such accounts indicate. Wives quickly brought a variety of suits 
against their husbands after the statutes became law. But nineteenth-â•‰Â� 
and twentieth-â•‰Â�century courts concluded that the prospect of a wife 
suing her husband was fundamentally inconsistent with coverture prin-
ciples and interpreted the married women’s property acts to permit vir-
tually no interspousal litigation, except suits for torts to property and 
suits for divorce.87

When wives sued their husbands for damages stemming from wife 
beating, courts in the second half of the nineteenth century and the 
beginning of the twentieth century created the common law doctrine of 
interspousal tort immunity and read the married women’s property acts 
to leave interspousal tort immunity undisturbed. This doctrine held that 
a person injured by her spouse, whether intentionally88 or negligently,89 
could not sue her spouse for damages.

Courts devising the doctrine often contended that interspousal tort 
immunity benefited both husbands and wives, on the theory that pro-
viding tort remedies for marital violence would jeopardize marital pri-
vacy and harmony. But judges created the doctrine of interspousal tort 
immunity in cases where wives had gone to court seeking civil remedies 
against their husbands. The doctrine predictably operated to shield 
men’s marital violence from outside scrutiny and legal redress and to 
preserve and uphold men’s power over their wives.

For instance, the United States Supreme Court in Thompson v. 
Thompson (1910)90 held that the married women’s property act for 
Washington, D.C., did not permit a wife who had suffered her hus-
band’s assault and battery to sue her husband for damages.91 The statute 
authorized married women “â†œæ¸€å±®‘to sue separatelyâ•–.â•–.â•–.â•–â•‰for torts committed 
against them, as fully and freely as if they were unmarried.’â†œæ¸€å±®”92 But the 
Court explained that this statutory provision could not be interpreted to 
allow wives to sue their husbands because such an interpretation would 
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“open the doors of the courts to accusations of all sorts of one spouse 
against the other, and bring into public notice complaints for assault, 
slander and libel, and alleged injuries to property of the one or the other, 
by husband against wife or wife against husband.”93

State courts interpreted married women’s property acts similarly, rea-
soning that permitting assaulted wives to sue their husbands for dam-
ages would be “contrary to the policy of the law, and destructive of that 
conjugal union and tranquility, which it has always been the object of 
the law to guard and protect,”94 would “mak[e] public scandal of family 
discord, to the hurt of the reputation of husband and wife, their fami-
lies and connections,”95 and “would strongly tend to separations and 
divorces, which probably would not otherwise occur, and would thereby 
tend to impair the institution of marriage, which is the chief support of 
the social edifice the world over, and without which the structure would 
fall.”96 One judge declared that he was “unwillingâ•–.â•–.â•–.â•–â•‰to obliterate the 
primary obligations growing out of the marriage relation, to revolu-
tionize the whole law relating to husband and wife, and open the courts 
to the public discussion of domestic differences, which, when of suffi-
cient consequence, may be settled by the chancellor in suits for divorce, 
or by prosecution for violation of the criminal laws of the state.”97

When wives sued their husbands to enforce contracts for domestic 
services, courts held that contracts between spouses for household labor 
were categorically unenforceable.98 As Chapter 2 explored, modern 
courts refusing to enforce such contracts invoke the canonical, if faulty, 
premise that family law rejects market transactions. This theme appeared 
in some earlier cases,99 but earlier judicial refusals to enforce inter-
spousal contracts for household labor relied heavily on a very different 
argument that still appears as a supplemental contention in some modern 
opinions (including the Borelli v. Brusseau decision that Chapter 2 
considered).100

Courts in the nineteenth and early to mid-â•‰Â�twentieth centuries rea-
soned that a husband owned his wife’s domestic services under cover-
ture. Courts interpreted the married women’s property acts to leave this 
male prerogative intact, even where the acts granted married women the 
rights to both contract and keep their own “earnings.” On the courts’ 
theory, a husband contracting to pay for his wife’s household work had 
agreed to pay for labor that already “belong[ed] absolutely” to him.101 
This meant that interspousal contracts for domestic labor represented 
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nothing more than a husband’s promise to give his wife a gift, and stan-
dard contract law provides that gift promises are not legally enforceable 
contracts.102

When wives sued their husbands for failing to support them, courts 
responded with the doctrine of necessaries. Courts enforcing this doc-
trine recognized that a husband had a legal obligation to support his 
wife because he owned his wife’s domestic labor and services. Yet courts 
overwhelmingly concluded that permitting a wife to sue her husband 
directly for support would be inconsistent with coverture’s idea of mar-
ital union.103 Instead, the doctrine of necessaries established that a wife 
whose husband failed to provide her with necessities through no fault of 
her own could purchase necessary items from a third party, such as a 
merchant or doctor.104 If her husband refused to pay the bill, the third 
party could sue the husband for payment and collect if the court agreed 
that the wife was faultless and had purchased a necessity rather than a 
luxury.105 The exact judicial definition of a necessity fluctuated, with 
courts more likely to agree that an item was a necessity the higher the 
perceived class status of the married couple at issue.106 There were a few 
extreme decisions in which courts were willing to accept that even a fur 
coat107 or an expensive sofa108 might constitute a necessity for a wealthy 
man’s wife. But these sometimes amusing decisions aside, the serious 
import of the doctrine of necessaries was that wives had no right to cash 
from their husbands and to the autonomy, anonymity, and possibilities 
of escape associated with cash. Instead, married women were dependent 
on the cooperation of third parties to secure necessities if their husbands 
refused to provide them. Wives might be clever, cunning, or even decep-
tive in enlisting the aid of third parties to acquire necessities. Yet ulti-
mately third parties had little incentive to cooperate if they suspected 
that collecting payment would require resort to often unpredictable liti-
gation in which the third parties bore the burden of proof.109

All of these prohibitions on suits between spouses originated out of 
coverture principles and reasoning, yet all persist in some form today. 
As Chapter 2 discussed, no court will enforce interspousal contracts for 
domestic services. At least thirty-â•‰Â�three states retain some form of the 
doctrine of necessaries,110 and four of those states have sex-â•‰Â�specific doc-
trines.111 However, courts overwhelmingly refuse to permit one spouse 
in a legally intact marriage to sue the other spouse directly for increased 
support.112 Virginia explicitly provides by statute that its “doctrine of 
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necessariesâ•–.â•–.â•–.â•–â•‰shall in no event create any liability between such spouses 
as to each other.”113

In Wright v. Wright, a 1990 case before the Delaware Family Court, 
Emma Wright unsuccessfully sought additional support from Roy, her 
husband of forty-â•‰Â�eight years.114 The Wrights’ marriage was legally 
intact, although unharmonious. The couple shared the same home, and 
neither spouse intended to seek a divorce. But Emma and Roy had 
“occupied separate bedrooms for at least four years,” and the court 
reported that there was “some evidence that the parties [did] not get 
along very well and that they essentially live[d] separate lives while living 
under the same roof.”115

Emma had apparently been managing the couple’s finances. She sued 
because Roy ended this arrangement, insisted on keeping his finances 
separate,116 and refused to pay for Emma’s “food, medical, clothing, life 
insurance and gasoline expenses.”117 Emma sought an order giving her 
“one-â•‰Â�half of the aggregate net family income,” contending that she had 
“insufficient funds of her own to meet her essential needs.”118

Emma’s only income consisted of a $299 monthly Social Security 
check, while her husband received $1,404.06 per month. Roy’s larger 
monthly income suggested a history of sustained market work, a typi-
cally masculine life pattern. Roy collected a $601.06 monthly pension 
from the Chrysler Corporation and received $803 per month from the 
Social Security system.119 In contrast, Emma’s finances suggested a more 
conventionally feminine life course, in which she either had not worked 
in the market at all or had worked in significantly less remunerative 
occupations. Emma collected no pension, and her smaller Social Security 
check was likely a spousal benefit based on Roy’s status as a primary 
beneficiary. Recall from Chapter 1 that Social Security law provides 
that a spousal benefit can only be up to half as large as the payment that 
the primary beneficiary receives.

The Wright court found that Emma needed to “be extremely frugal in 
her expenditure of money” in order to pay for food, healthcare, clothing, 
life insurance, and gasoline on $299 a month and that Emma might 
“sometimes not have enough money for gasoline or other ‘extras.’â†œæ¸€å±®”120 
The court was also “convinced” that Roy, who was illiterate and appar-
ently in mental decline, was “totally incompetent to manage money in 
any way, shape or form.”121

Nonetheless, Wright held that Emma was not “entitled to receive sup-
port from [her] husband.”122 The court invoked the language of privacy 
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and nonintervention to justify its decision. It explained that “the Court 
simply does not believe that it should become involved in the internal 
financial arrangements of married persons who choose to stay together. 
It is not the function of this Court to attempt to budget or allocate funds 
between spouses living under the same roof every time some disagree-
ment arises between them anymore than the Court should be involved 
in deciding when and where they should eat, sleep or engage in sexual 
relations. This Court, although its jurisdiction over family matters is 
extremely broad, should not invade private households except in cases 
of extreme emergency or where one spouse subjects the other to physical 
or emotional harm. Regulation and supervision of family finances 
should normally be left to the spouses themselves unless and until they 
decide to separate.”123

The first point to note about this line of argument is that the Wright 
court was articulating its concern about privacy in a situation where 
neither spouse had sought privacy. Emma chose to bring her case to 
court because she wanted half of the aggregate net family income, and 
Roy chose to litigate in response rather than settle the matter privately 
because he wanted to keep all the assets in his name under his control. 
Both spouses preferred to discuss their conflict in a public forum in 
order to win a favorable judicial resolution. Both asked the court to 
adjudicate their dispute.

It is also important to recognize that the Delaware court, despite its 
rhetoric about nonintervention, did not actually stay out of the Wrights’ 
dispute over support. Instead, the court decided that dispute, and it did 
so using essentially the same doctrine that a court would have relied 
on more than a century earlier. Wright held that during marriage Roy 
could keep the assets in his name to himself. Indeed, Roy’s financial 
control during marriage extended to his pension, even though that asset 
would probably count as marital property subject to division if the 
couple were to divorce. Emma, like a wife living in the early nineteenth 
century, had no means of directly enforcing her right to support while 
she remained in an ongoing marriage. She might seek to cajole (or berate) 
her husband into giving her more, but any negotiations she pursued with 
her husband would take place against the background of that legal 
Â�doctrine.

Unlike some nineteenth-â•‰Â�century courts, Wright was careful to use 
facially sex-â•‰Â�neutral language about leaving “[r]egulation and supervi-
sion of family financesâ•–.â•–.â•–.â•–â•‰to the spouses themselves.” But of course, the 
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Wright decision systematically favored the spouse with greater assets in 
his name. The facts of Wright itself suggest why such a legal advan-
tage has predictably gendered consequences, benefiting men more often 
than women.

The Wright court cited as support for its holding a 1953 decision 
from the Nebraska Supreme Court.124 In McGuire v. McGuire,125 Lydia 
McGuire sought “suitable maintenance and support money” from 
Charles, her husband of almost thirty-â•‰Â�four years.126 Charles had over 
$117,000 in cash and bonds, an annual income of $8,000 or $9,000, 
and 398 acres of farmland worth $83,960.127 However, he also “had a 
reputation for more than ordinary frugality.”128 Indeed, Charles refused 
to install a kitchen sink, bathtub, shower, or indoor toilet in their home, 
to replace the house’s malfunctioning furnace (in Nebraska), or to repair 
the car’s inadequate heater.129

Lydia did the housework (without indoor plumbing!) and also worked 
on Charles’s farm, but Charles had no legal obligation to pay Lydia for 
her domestic labor and he did not. In fact, he had not provided Lydia 
with any money for the past three or four years.130 Lydia had previously 
been able to earn some money for herself by raising chickens and selling 
eggs and poultry. But at age sixty-â•‰Â�six and after “three abdominal opera-
tions,” she apparently no longer had the physical stamina to continue 
this additional work.131

Lydia lost her suit. The Nebraska Supreme Court explained that “[t]he 
living standards of a family are a matter of concern to the household, 
and not for the courts to determine, even though the husband’s attitude 
toward his wife, according to his wealth and circumstances, leaves little 
to be said in his behalf. As long as the home is maintained and the par-
ties are living as husband and wife it may be said that the husband is 
legally supporting his wife and the purpose of the marriage relation is 
being carried out. Public policy requires such a holding.”132 ForeÂ�
shadowing Wright, the McGuire court suggested that it was leaving 
decisions about marital living standards “to the household.” But in 
reality, the court’s holding empowered Charles McGuire to make those 
decisions alone. Lydia spent her time working hard in Charles’s house 
and on his farm, and Charles responded with miserliness so extreme 
that the court took care to detail it. Nonetheless, Lydia had no legal 
ability to directly enforce her right to support so long as she stayed in 
the marriage.
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There has been more change over time in the doctrine of interspousal 
tort immunity, but at least seven states retain some form of this immu-
nity.133 Moreover, even where states permit interspousal suits to seek 
damages for injuries stemming from marital violence, this type of litiga-
tion remains infrequent and marginalized in the law. One study of 
“approximately 2600 reported state cases of battery, assault, or both, 
from 1981 through 1990” found that “only fifty-â•‰Â�three involved adult 
parties in domestic relationships. Similarly, during the same time frame, 
only four reported federal cases involved a claim or counterclaim 
between adult parties in a domestic relationship.”134 As Chapter 1 elab-
orated, the prospect that the Violence Against Women Act’s civil rights 
remedy would treat wife beating like any other form of gender-â•‰Â�motivated 
violence and allow wives subject to marital violence to sue their hus-
bands in federal court for damages was so striking that it pushed many 
legislators, judges, courts, and advocates to categorize the civil rights 
remedy as a form of family law. The multiyear effort to enact the 
Violence Against Women Act also uncovered abundant evidence that 
bias and inadequacy in state judicial responses to marital violence dis-
courage lawsuits and make legal victories more difficult for plaintiffs to 
achieve. Several state courts have further discouraged interspousal tort 
litigation by upholding “family member exclusion” clauses in insurance 
policies that deny insurance coverage for interspousal torts.135

Judges and legislators now almost always state the prohibitions on 
suits between spouses in sex-â•‰Â�neutral language. They sometimes expressly 
attempt to reconcile the prohibitions with the canonical story of cover-
ture’s demise. For instance, the California Court of Appeal in Borelli v. 
Brusseau (1993) made an argument along those lines in response to a 
dissenting opinion. Justice Marcel Poché, the lone dissenter in Borelli, 
cited two cases from the late nineteenth and mid-â•‰Â�twentieth centuries 
that reasoned in explicitly sex-â•‰Â�specific terms in refusing to enforce inter-
spousal contracts for domestic services. Poché’s dissent observed that 
“[s]tatementsâ•–.â•–.â•–.â•–â•‰to the effect that a husband has an entitlement to his 
wife’s ‘services’ smack of the common law doctrine of coverture which 
treated a wife as scarcely more than an appendage to her husband.”136 
In response, the Borelli majority contended that “[i]f the rule denying 
compensation for support originated from considerations peculiar to 
women, this has no bearing on the rule’s gender-â•‰Â�neutral application 
today.”137
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Yet whether explicitly sex-â•‰Â�specific or officially sex-â•‰Â�neutral, the prohibiÂ�
tions on interspousal litigation continue to operate to women’s Â�systematic 
disadvantage. Wives are more likely than husbands to be subject to mar-
ital violence.138 Wives are more likely than husbands to be performing 
domestic labor and seeking compensation for that work.139 Wives are 
more likely than husbands to need economic support in Â�marriage, in 
part because married women’s disproportionate domestic labor can 
hinder their wage-â•‰Â�earning in the market. In short, the prohibitions on 
suits between spouses are still more likely to prevent a woman from 
initiating a suit that she would like to bring.

These prohibitions, moreover, can have a cumulative effect on wom-
en’s bargaining power and material resources in marriage and after it, 
helping to ensure that many wives accumulate few separate economic 
assets during marriage even as they perform household work that dimin-
ishes their earning potential in the market. Think of a married woman 
who stays home to care for children. She cannot make an enforceable 
agreement with her husband to be compensated for her household labor. 
She also has no directly enforceable right to support. In other words, 
any cash she receives from her husband during their marriage is likely to 
be a matter of voluntary agreement, not enforceable contract. Of course, 
a woman may divorce her husband if he provides her with little or no 
cash. Divorcing women who report that their husbands severely restricted 
their access to cash appear in the case law, recounting that their hus-
bands denied them independent access to bank accounts,140 doled out 
“$20 at a time” for groceries,141 or doled out too little cash to cover houseÂ�
Â�hold expenses.142 But a woman may be disinclined to pursue divorce for 
a variety of financial, cultural, religious, personal, or other reasons. 
Indeed, a woman who has spent her married life focused on raising 
children rather than developing her earning capacity in the market is 
repeatedly disadvantaged under a divorce regime that presupposes, yet 
does not actually safeguard, women’s economic and legal equality.

Many studies have found that divorce is economically disastrous for 
the average woman and her children, while the average man’s financial 
well-â•‰Â�being after divorce is much more stable or even somewhat improved. 
Lenore Weitzman’s pathbreaking early study of no-â•‰Â�fault divorce in CaliÂ�
fornia found that “divorced men experience[d] an average 42 percent 
rise in their standard of living in the first year after the divorce, while 
divorced women (and their children) experience[d] a 73 percent decline.”143 
Subsequent researchers have uncovered flaws in Weitzman’s methodolÂ�ogy 
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and convincingly disputed the extremity of her findings.144 But a wave 
of scholarship confirms the general trend that Weitzman highlighted.145

Divorce law systematically disadvantages spouses who pursue life 
courses that are conventionally associated with white, middle-â•‰Â�class 
women. As Chapter 2 discussed, courts overwhelmingly refuse to recog-
nize human capital as a form of marital or community property subject 
to distribution at divorce. This means that a wage-â•‰Â�earning spouse may 
keep for himself the value of the human capital he accumulated during 
marriage. Human capital, and the associated ability to earn money in 
the future, is frequently the most important economic asset present in a 
marriage. The exclusion of human capital from marital or community 
property often means that a divorcing couple has little marital or com-
munity property to divide at all, as many married couples have little or 
no savings and sometimes substantial debts.146 Judges also rarely award 
alimony, and long-â•‰Â�term alimony is virtually nonexistent.147 Some states 
even impose a statutory time limit on alimony awards.148 In addition, 
most children live with their mother after divorce.149 In theory, child 
support payments could compensate custodial parents for the economic 
burdens associated with raising children. But courts often set child sup-
port awards too low and respond inadequately to widespread underpay-
ment.150 In sum, a wife who stayed home with children is likely to be left 
at divorce with a diminished capacity to earn income, no property claim 
on her husband’s future income stream, little chance of receiving ali-
mony, primary responsibility for raising the children, and half of the 
often meager, sometimes nonexistent, savings and assets that the couple 
managed to accumulate during marriage.

Terry Martin Hekker, who stayed home to raise five children, pub-
lished a bestselling book in 1979, Ever Since Adam and Eve, that cele-
brated the joys of life as “a wife, a mother, a homemaker.”151 Years 
later, Hekker’s husband informed her on their fortieth wedding anniver-
sary that he wanted to divorce. She wrote in the New York Times in 
2006 about what happened next: “He got to take his girlfriend to 
Cancun, while I got to sell my engagement ring to pay the roofer. When 
I filed my first nonjoint tax return, it triggered the shocking notifica-
tion that I had become eligible for food stamps. The judge had awarded 
me alimony that was less than I was used to getting for household 
expenses, and now I had to use that money to pay bills I’d never seen 
before: mortgage, taxes, insurance and car payments. And that princely 
sum was awarded for only four years, the judge suggesting that I go 
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for job training when I turned 67. Not only was I unprepared for 
divorce itself, I was utterly lacking in skills to deal with the brutal 
aftermath.”152 Hekker published a new book in 2009, entitled Disregard 
First Book.153

The Domestic Relations Exception to Federal Diversity Jurisdiction

Let’s turn to the law on where spouses may sue each other, another 
arena in which doctrine from coverture persists. As Chapter 1 discussed, 
the Supreme Court in 1859 reasoned from coverture in creating the 
domestic relations exception to federal diversity jurisdiction. The Court 
devised the exception on the premise that it was generally impossible for 
a husband and wife to have diversity of citizenship because coverture 
disabled a married woman from establishing a separate legal residence 
from her husband, no matter where she actually lived. Although the 
“logic” behind the creation of the domestic relations exception no longer 
counts as such, the exception remains in place and keeps cases involving 
the issuance of a divorce, alimony, or child custody decree out of fed-
eral court.

The domestic relations exception is important for both men and 
women. Federal diversity jurisdiction is meant to protect out-â•‰Â�of-â•‰Â�state 
litigants from the potential parochial biases of another state’s courts,154 
and the exception means that this protection is unavailable in a large 
number of cases.

In addition, the domestic relations exception may have particularly 
negative consequences for women and for men challenging dominant 
gender roles. States’ own gender bias task forces have consistently found 
that state judicial systems remain biased against women’s claims.155 This 
systemic bias suggests that litigation in state courts may be highly risky 
for women, especially in cases where the stakes are as high and the gen-
dered issues as prominent as they are in litigation involving divorce, 
alimony, and child custody decrees. At the same time, some commenta-
tors (discussed more in Chapter 4) have argued that state courts deciding 
contested custody cases remain biased against men who would like to 
assume childcare responsibilities conventionally assigned to women. 
Women, and men seeking to perform typically female work, may thus 
have particularly strong reasons for wanting a choice between federal 
and state courts, so that they can avoid state courts if they wish and 
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pursue at least the possibility of better treatment in federal courts—â•‰even 
if there is no guarantee that federal courts will be free from gender bias 
either.156

More Legal Leniency for the Infliction of Injury Within Marriage

Finally, consider how the legal system continues to treat the infliction of 
injury more leniently when injury occurs within marriage. We could 
focus here on spousal assault and battery, where criminal prohibitions 
exist in every state yet remain chronically and disproportionately under-
enforced.157 But marital rape exemptions provide perhaps the most 
stunning example of the persistent imprint of coverture and the harm 
that it still causes women.

At common law, a husband was absolutely exempt from prosecution 
for raping his wife. Courts and treatises throughout the nineteenth cen-
tury routinely endorsed the marital rape exemption. They acknowledged 
that unwanted sex harmed wives. But they reasoned that protecting hus-
bands from liability for marital rape fit smoothly within a common law 
regime that legally subordinated wives to husbands and denied married 
women the right to make many enforceable decisions.158

These historical arguments no longer sound convincing, and com-
mentators sometimes assume that states have abolished their marital 
rape exemptions. They declare that “[b]y the late 1980s, one of the last 
strongholds of the male-â•‰Â�ownership model of marriage—â•‰the idea that a 
woman’s body was her husband’s sexual property—â•‰was erased as femi-
nists invented and wrote into law the concept of ‘marital rape.’â†œæ¸€å±®”159 They 
announce that “[n]o longer does marriage mean that a wife’s identity—â•‰
her name and her domicile, for example—â•‰is totally linked to her hus-
band’s. Nor does marriage give a husband license to violate his wife’s 
bodily integrity.”160

Yet at least twenty-â•‰Â�three states retain some form of a marital rape 
exemption. These states criminalize a narrower range of conduct if com-
mitted within marriage,161 impose less serious penalties on the marital 
rape they do recognize,162 and/or create special procedural obstacles to 
marital rape prosecutions.163

The Supreme Court’s emerging sex discrimination jurisprudence, 
along with the modern feminist movement’s critique of marital rape 
exemptions, helped pushed states in the 1970s and 1980s to rephrase 
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their marital rape exemptions in facially sex-â•‰Â�neutral language, so that 
the exemptions now shield “spouses” rather than husbands from marital 
rape prosecution.164 But the functional impact of a facially sex-â•‰Â�neutral 
marital rape exemption (the contemporary formulation) and an explic-
itly sex-â•‰Â�specific exemption (the common law version) is essentially the 
same. All available evidence indicates that marital rape is virtually 
always committed by husbands against wives. Indeed, I have been able 
to locate just a handful of cases in which a woman may have come to the 
attention of American law enforcement authorities for raping an adult 
man.165 Only a few more examples of adult female-â•‰Â�on-â•‰Â�adult male rape 
have been reported in the psychiatric literature166 or in child support 
cases (where a father reports that he was raped and argues that he should 
not have to support the resulting child for that reason).167 It is possible 
to predict with almost perfect accuracy that marital rape cases will 
involve husbands as the “spouses” who continue to receive legal protec-
tion when they commit marital rape and wives as the “spouses” left 
unprotected when they are subject to acts that the law would otherwise 
treat as serious crimes. As a matter of practice, marital rape exemptions 
continue to define a man’s rights in marriage to include sexual control 
over his wife. The best available empirical studies report that marital 
rape is both widespread168 and extremely damaging, frequently causing 
even more trauma than rape outside of marriage.169

The canonical narrative about coverture’s demise treats history as 
safely in the past. But doctrines and principles from coverture continue 
to shape modern family law in ways that still operate to undermine 
women’s equal status. In declaring family law’s repudiation of its 
common law roots, the story of coverture’s end obscures the current 
state of the law and diverts attention from asking whether, when, and 
why the persistent manifestations of coverture’s legacy, ranging from 
prohibitions on interspousal litigation, to the domestic relations excep-
tion to federal diversity jurisdiction, to marital rape exemptions, should 
remain in place.

The Status to Contract Story

A second canonical story repeatedly invoked to describe historical trans-
formations in family law’s regulation of adults contends that family law 
has shifted from status to contract. Some form of this story dates at least 
as far back as 1861, when Henry Sumner Maine famously announced 
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“that the movement of the progressive societies has hitherto been a 
movement from Status to Contract.”170 Status rules establish legal 
rights, privileges, obligations, and limitations and make them unalter-
able by private agreement. Contract rules permit individuals to struc-
ture their own legal relationships if they prefer not to rely on the default 
positions the state sets. The descriptive claim in the status to contract 
story is that contract rules now dominate family law where status rules 
once did. The normative premise of the story is that the move from 
status to contract is an improvement.

The status to contract story is linked to the canonical narrative about 
coverture’s demise. Common law coverture consisted of an interlocking 
system of status rules. When legislatures or courts replaced an aspect of 
coverture with a contract rule, that served to reduce the prevalence of 
status rules in family law.

However, the status to contract story exists in some tension with 
the canonical narrative stressing family law’s separation from the marÂ�
Â�ket. The premise of the market rejection narrative, which Chapter 2 
discussed, is that family law renounces and repudiates market princi-
ples that dominate other legal arenas and accordingly constrains how 
individuals may organize their family lives. In contrast, the status to 
contract narrative maintains that individuals are now free to order 
their family relationships as they see fit, which presumably means that 
individuals will have legal support if they choose to structure their 
Â�famÂ�Â�ily relationships according to market norms. Yet courts, law-
makers, and commentators have not addressed this tension between 
two canonical narratives about family law, and both narratives persist 
simultaneously.

For instance, many (although of course not all)171 scholars repeat, reÂ�Â�
inforce, and rely on the status to contract narrative. One scholar has 
declared that “[m]odern family law has steadily moved toward contract 
as its governing principle.”172 Another scholar has reported that “[t]rends 
shifting modern family law toward contract as its governing principle 
are putting an end to the traditional status regime.”173 A third has 
announced that “[i]n virtually all doctrinal areas, private norm creation 
and private decision making have supplanted state-â•‰Â�imposed rules and 
structures for governing family-â•‰Â�related behavior.”174 A fourth scholar 
has stated that there has “been a shift in family law from public ordering 
to private ordering.”175 A fifth has remarked that “Maine was more 
right than he knew and probably more right than he wanted to be.”176 A 
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sixth has explained that “[n]owhere has modern law’s shift from status 
to contract been more apparent than in family law.”177

Scholars recounting the status to contract story frequently focus on 
the law of marriage. They explain that there has been “a dejuridification 
of marriage,”178 that in “the law of marriage, scholars have come to 
understand our legal rules as resting mainly on imputed bargains that 
are susceptible to alteration by actual bargains,”179 that “marriage was 
privatized decades ago,”180 that “the law does not ban spouses from creatÂ�
Â�ing almost any kind of relationship that satisfies them,”181 that “[m]any 
commentators have noted that marriage itself has evolved from a rela-
tionship based on status to one regulated by contract,”182 that “[t]he trend 
from state control to private ordering within marriage is pervasive,” 
that “[t]here are few state-â•‰Â�prescribed obligations associated with mar-
riage, and fewer still that cannot be altered by the parties,”183 that “the 
contractual nature of the modern law of marriage is indisputable.”184

While some version of the status to contract story is over a hundred 
and fifty years old, more recent accounts of the story often contend or 
suggest that the pace of change became faster or more noticeable in the 
last decades of the twentieth century. For example, one scholar explained 
in 1980 that “[a]n accelerated movement from status to contract is dis-
cernible in the realm of family relations.”185 Another scholar reported in 
1992 that “[a] preference for private over public ordering has character-
ized the development of family law over the past quarter century.”186 A 
scholar stated in 1994 that “[w]ithin the past thirty years, family law 
has permitted the creation and operation of families to become increas-
ingly a matter of negotiation and choice. As between adults, this shift 
nears completion.”187 In 2001, a scholar described the decades after 
World War II as a time when “[t]he concept of marriage as an institution 
of the state and a determinant of status was being converted to one pre-
dominantly governed by individual choices and agreements—â•‰the view 
of marriage as a contract.”188 A scholar observed in 2008 that “[a]lthough 
Maine made his observation more than a century ago, the transitions of 
the past fifty years seem to have followed his prediction to an extent that 
might have surprised even Maine. The law has largely abandoned the 
moral discourse that once surrounded marriage and divorce, and the 
status norms that once defined the rights and obligations of husbands 
and wives.”189

The status to contract story, although not embraced by every family 
law scholar, is nonetheless so much a part of the family law canon and 
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its outlines are so well-â•‰Â�worn into the fabric of family law literature that 
scholars recounting the narrative tend to rely on the same examples. 
Scholars explaining family law’s past immersion in status rules fre-
quently employ as their quintessential illustration the Supreme Court’s 
statement in Maynard v. Hill (1888) that when people marry “a relation 
between the parties is created which they cannot change.”190 Maynard’s 
pronouncement came twenty-â•‰Â�seven years after Maine had already declared 
family law’s movement from status to contract, but the discrepancy typ-
ically goes unnoted. Scholars describing the current contractualization 
of family law, in turn, most often cite the lack of legal constraints on an 
individual’s choice of marital partner191—â•‰exemplified by the Supreme 
Court’s decision in Loving v. Virginia (1967),192 the availability of no-â•‰
Â�fault divorce,193 the enforceability of prenuptial agreements,194 and the 
enforceability of agreements between nonmarital partners.195

As these accounts note, there are areas of family law that have become 
more contractualized than they once were. Loving gave individuals 
more control over decisions about whom to marry. It struck down once 
widespread prohibitions on interracial marriage that were still in place 
in sixteen states in 1967.196 Loving has since become canonical in family 
law. Judicial opinions condemn and reject legal arguments if they sug-
gest that Loving was wrongly decided.197 Loving is celebrated as a piv-
otal and foundational moment in books,198 articles,199 symposia,200 a 
documentary film,201 a television movie,202 and annual “Loving Day” 
celebrations throughout the United States that mark the anniversary of 
the Supreme Court’s decision.203

Indeed, Loving operates as a dual canonical marker. First, it is 
deployed as a symbol of family law’s transformation from status to con-
tract. As early as 1969, a scholar identified Loving as part of “a pro-
found consensus in American society that the state and the law should 
say as little as possible about who can marry whom. All would agree,” 
this scholar asserted, “with the conviction that marriage is and should 
remain the most intimate, personal, and legally unsupervised contract 
known to the law.”204 Second, Loving is also invoked as a sign of family 
law’s triumph over racial inequality—â•‰another systemic injustice that 
family law has supposedly left safely behind in the past. As one scholar 
observed, “Loving’s dominant legacy has been the simple narrative 
sketched by the founders of Loving Day: a story about prejudice 
overcome.”205 Loving is canonically taken to stand for the proposition 
that family law has conquered racial inequality by providing individuals 
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with greater choices, thus theoretically rendering moot the need for 
more structural reforms.

The “no-â•‰Â�fault revolution” in divorce law, which is discussed more 
below, gave individuals more control over decisions about whether to 
get divorced. Divorce was available only for cause throughout much of 
the twentieth century, with cause defined narrowly under state law and 
rendered difficult to establish. In contrast, every state now makes some 
form of no-â•‰Â�fault divorce available, meaning that a person who wants a 
divorce for his own reasons may eventually secure a divorce. The 
enforceability of prenuptial agreements and the enforceability of agree-
ments between nonmarital partners, discussed in Chapter 2, similarly 
give individuals more ability to control the economic consequences of 
ending marital or nonmarital relationships.

Persistent Status Rules

Yet notwithstanding these canonical examples of contractualization, 
the status to contract story overstates its descriptive account of change 
over time and underdefends its normative assumption of progress. 
Descriptively, the narrative diverts attention and debate away from the 
continued importance of status rules in shaping family law. Consider, 
for example, some of the status rules that control entry to marriage, 
regulate ongoing marriages, or govern parent-â•‰Â�child relationships.

States still impose many unwaivable and nonnegotiable restrictions 
on marriage formation and the choice of marital partners, preventing 
marriages even where all parties would like to wed. As of this writing, 
same-â•‰Â�sex couples may marry in only seventeen states and the District 
of Columbia.206 Prohibitions on same-â•‰Â�sex marriage have attracted enor-
mous attention recently because of the reform efforts of the gay rights 
movement. Yet there are other deeply rooted prohibitions on marriage 
formation that draw remarkably little notice in family law.

Every state prohibits polygamous marriages,207 imposes age restrictions 
on marriage,208 and bars marriages between some relatives.209 Virtually 
the only time that these restrictions on marriage formation attract atten-
tion within family law is in the context of debates in which both sides 
assume that the restrictions are justified and beyond reconsideration. 
Courts,210 judges,211 lawmakers,212 and scholars213 defend same-â•‰Â�sex marÂ�
riage prohibitions by comparing them to prohibitions on polygamous, 
incestuous, or child marriage, or condemn same-â•‰Â�sex Â�marriage Â�prohibitions 
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by contrasting them with prohibitions on polygamous, incestuous, or 
child marriage.

Status rules regulating the rights of mentally disabled or mentally ill 
people to marry draw even less scrutiny. Sometimes these rules operate 
simply to keep people without the capacity to consent from marrying. 
But at least ten states impose statutory prohibitions or restrictions on 
marriages involving a mentally disabled or mentally ill person that go 
beyond a basic requirement that the person be capable of consent and 
want to marry.214 In Kentucky, for example, a marriage “[w]ith a person 
who has been adjudged mentally disabled by a court of competent juris-
diction” “is prohibited and void,”215 and people who aid or abet such 
marriages are subject to criminal penalties.216

Several states use significantly less precise and more pejorative lan-
guage to describe the disabled or ill people targeted by state restrictions 
on marriage formation, leaving unclear who exactly has their rights lim-
ited and why. In Vermont, a marriage with “an idiot or lunatic” is void-
able.217 Rather than define either of those terms directly, Vermont law 
(unhelpfully) provides that “[t]he word ‘lunatic’â•–.â•–.â•–.â•–â•‰shall extend to persons 
of unsound mind other than idiots.”218 In West Virginia, “[m]arriages 
solemnized when either of the parties” “[w]as an insane person, idiot or 
imbecile” “are voidable and are void from the time they are so declared 
by a judgment order of nullity.”219 In Tennessee, “[n]o [marriage] license 
shall be issued when it appears that the applicants or either of them is at 
the time drunk, insane or an imbecile.”220 A United States District Court 
has explained without apparent qualm that requiring couples in 
Tennessee to obtain their marriage licenses from a county clerk so that 
the clerk can enforce this provision “protects the State against recognizing 
marriages that are contrary to the public interest.”221 In Pennsylvania, 
“[n]o marriage license may be issued if either of the applicants for a 
license is weak minded, insane, of unsound mind or is under guardian-
ship as a person of unsound mind unless the court decides that it is for 
the best interest of the applicant and the general public to issue the 
license and authorizes the issuance of the license.”222

Family law similarly devotes little attention to status rules regulating 
and restricting the rights of people with sexually transmitted diseases to 
marry, although at least six states have such rules in place. Nebraska 
law provides that “[n]o person who is afflicted with a venereal disease 
shall marry in this state.”223 West Virginia law states that “[m]arriages 
solemnized when either of the parties” “[w]as afflicted with a venereal 
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disease” “are voidable and are void from the time they are so declared 
by a judgment order of nullity.”224 New Jersey law provides that “[n]o 
marriage license shall be issued when, at the time of making an applica-
tion therefor, either applicant is infected with a venereal disease in a comÂ�
municable stage.”225 Ohio law states that “[n]o marriage license shall be 
granted when either of the applicantsâ•–.â•–.â•–.â•–â•‰is infected with syphilis in a 
form that is communicable or likely to become communicable.”226

California and Vermont have statutes that subject people with vene-
real diseases to criminal penalties for marrying. California law provides 
that “any person infected with a venereal disease in an infectious state 
who knows of the condition and who marries or has sexual intercourse, 
is guilty of a misdemeanor.”227 Vermont law states that “[a] person, 
having been told by a physician that he or she was infected with gonor-
rhea or syphilis in a stage which is or may become communicable to a 
marital partner, or knowing that he or she is so infected, who marries, 
without assurance and certification from a legally qualified practitioner 
of medicine and surgery or osteopathy that he or she is free from such 
disease in a stage which is or may become communicable to the marital 
partner shall be imprisoned not less than two years or fined not less 
than $500.00, or both.”228

Indeed, the persistent variety of status rules restricting marriage for-
mation is striking. For instance, at least two states restrict the right of 
divorced people to remarry. Wisconsin law provides that “[i]t is unlawful 
for any person, who is or has been a party to an action for divorce in 
any court in this state, or elsewhere, to marry again until 6 months after 
judgment of divorce is granted, and the marriage of any such person 
solemnized before the expiration of 6 months from the date of the 
granting of judgment of divorce shall be void.”229 Marriages that run 
afoul of this statute have been declared void in Wisconsin courts.230

Alabama law empowers judges to decide “whether the party against 
whom the judgment of divorce is made [will] be permitted to marry 
again” at all. If an Alabama judge “affirmatively disallow[s]” a divorced 
person from remarrying, the judge may later decide, “upon motion and 
proper proof, to allow the moving party to marry again, as justice may 
seem to require.”231 The constitutionality of this law is questionable, 
but the Alabama Court of Civil Appeals in 1995 did not appear to find 
the statute overly troubling, explaining that “[t]he statute simply allows 
the trial court, on a case-â•‰Â�by-â•‰Â�case basis, in a divorce proceeding, the 
Â�discretionary authority to prohibit a party from remarriage if that 
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Â�prohibition serves to effectuate a legitimate state interest, and is appro-
priate in light of the peculiar facts and circumstances of the case.”232 
The court held that “[t]herefore, the statute, when narrowly applied, 
despite its imprecisions, is a permissible exercise of this State’s power to 
regulate marriage and the family.”233 Alabama law also provides that 
“[w]hen a judgment has been entered granting a divorce in this state, the 
court shall order that neither party shall again marry, except to each 
other, until 60 days after the judgment is entered.”234

At least one state restricts the right of people on probation or parole 
to marry. Delaware law states that “[a] marriage is prohibited, and is 
void from the time its nullity is declared by a court of competent juris-
diction at the instance of the innocent party, if either party thereto isâ•–.â•–.â•–.â•–â•‰
[o]n probation or parole from any court or institution, unless such 
person first files with the clerk of the peace to whom such person makes 
application for a marriage license a written consent to such person’s 
proposed marriage from the chief officer of such court or institution or 
from someone who is appointed by such officer to give such consent, 
and unless in other respects the applicant may lawfully marry.”235

Status rules also continue to impose important limitations on the 
legal structure of ongoing marital relationships, establishing significant 
benefits and burdens tied to marriage that spouses have no right to alter. 
All of the family law that this chapter just examined in exploring the 
continuing influence of coverture principles takes the form of status 
rules. A husband and wife cannot come to an enforceable agreement to 
waive a marital rape exemption, or to abide by an interspousal contract 
for domestic services, or to bring their divorce suit to federal court, 
or to forgo interspousal tort immunity, or to adjust the doctrine of 
Â�necessaries.

Status rules are even more prevalent in the law governing parent-â•‰Â�child 
relationships. Agreements between parents or prospective parents about 
a minor child’s care, custody, visitation, or support are voidable and not 
binding on courts.236 Courts will not enforce contracts in which one 
parent agreed not to seek any child support payments from the other 
parent,237 or agreed not to seek judicial modification of child support 
payments,238 or agreed not to seek custody of a child,239 or agreed to 
surrender parental rights in exchange for the other parent’s agreement 
to accept a reduced payment for child support arrearages,240 or agreed 
to surrender parental rights in exchange for the other parent’s agree-
ment to receive no child support at all.241 Minor children themselves are 
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generally unable to make binding contracts with anyone, including a 
parent.242

In sum, a descriptive problem with the canonical status to contract 
story is that it tends to treat status rules as anomalies. The story obscures 
family law’s persistent reliance on status rules and takes focus away 
from examining the status rules that remain in place.

Potential Disadvantages of Contract Rules

Normatively, the status to contract story appears to presume that con-
tract rules are preferable to status rules. Scholars who endorse this story 
themselves or note its popularity within legal academia describe “[t]he 
transition from status-â•‰Â�based relations to social arrangements organized 
mainly around contract” as “a shift from unquestioned traditional forms 
to rationally contrived ones” and “a progressive step toward freeing 
ourselves from the yoke of traditional gender relations and achieving a 
just, egalitarian society.”243 They declare that “[m]arriage law has 
evolved far toward recognizing the need for private choice and the 
untenableness of uniform public policy as a strategy for governing the 
conduct and obligations of intimacy.”244 They conclude that “the changÂ�
Â�ing purpose and function of both marriage and the family support the 
idea that contractual ordering will best meet the social goals of a stable, 
happy, personally fulfilling environment.”245 They explain that “[t]he 
liberal ideal that individuals have fundamental rights, and should freely 
choose to make of their lives what they wish supports private ordering.”246 
They report that “[m]ost would consider the move from ‘status’ to ‘con-
tract’ ‘a good thing.’â†œæ¸€å±®”247

The progress narrative about the shift from status to contract diverts 
attention from the disadvantages that can be associated with particular 
contract rules, especially when the contracting parties have unequal 
bargaining power. For example, as some scholars have observed, the 
transition from fault-â•‰Â�based to no-â•‰Â�fault divorce appears to have made 
divorce even more economically devastating for many women and their 
children. One reason is that the availability of unilateral no-â•‰Â�fault divorce 
makes it much easier for a married person to obtain a divorce without 
his spouse’s cooperation.

Under the fault-â•‰Â�based divorce regime, divorce was available only when 
a legally innocent person could prove that her spouse had committed a 
specific marital fault, such as adultery, desertion, cruelty, drunkenness, 
or felony conviction.248 As the Tennessee Supreme Court explained in 
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1955, divorce was “not a matter to be worked out for the mutual accom-
modation of the parties in whatever manner they may desire, or in 
whatever manner the Court may deem to be fair and just under the cir-
cumstances. It is conceived as a remedy for the innocent against the 
guilty.”249

If an innocent spouse refused to seek a divorce, the other spouse could 
not obtain a divorce, no matter how faulty his marital behavior. A 
person who wanted a divorce from a legally “faultless” spouse had to 
secure the spouse’s agreement that one party would sue the other for 
divorce and contend (whether with actual or falsified evidence) that the 
defendant spouse had committed marital fault.

Fault-â•‰Â�based divorce doctrine formally prohibited cooperation between 
spouses to establish fault.250 In practice, however, obtaining a fault-â•‰
Â�based divorce often required cooperation between spouses. Indeed, 
periodic scandals and investigative reports revealed that husbands and 
wives sometimes participated in elaborately choreographed charades 
designed to fabricate evidence of the husband’s adultery.251

One famous 1934 series in the New York Sunday Mirror was entitled, 
“I Was the ‘Unknown Blonde’ in 100 New York Divorces! By a ProÂ�
fessional Co-â•‰Â�Respondent.”252 The series explained how some husbands 
and wives worked together to circumvent New York’s restrictive divorce 
laws, with the wife hiring a private detective who would by prearrange-
ment “discover” the husband in a “â†œæ¸€å±®‘compromising position’â†œæ¸€å±®” with another 
woman. The other woman actually worked for the detective agency or 
the wife’s divorce lawyer, but the wife’s divorce suit would identify the 
alleged paramour as “an ‘unknown woman’â†œæ¸€å±®” and use her presence to 
obtain the divorce that husband and wife had agreed to seek.253

Dorothy Jarvis wrote the Sunday Mirror series after more than two 
years as “a professional co-â•‰Â�respondent—â•‰the ‘unknown blonde’ of more 
than one hundred uncontested divorce suits in the courts of New York 
City.”254 Jarvis explained that “[i]n the case where a husband and wife 
mutually agree to disagree—â•‰and mutually arrange between themselves 
such matters as alimony settlement and the custody of children, if any—â•‰
there is actually a minimum of ordeal under the system now generally 
practiced.”255

In return for such cooperation, wives might receive more favorable 
divorce settlements from their husbands.256 Courts would also some-
times compensate wives for their husbands’ marital faults with alimony 
payments and disproportionate property awards,257 although the pro-
portion of alimony awards appears never to have been high.258
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Under unilateral no-â•‰Â�fault divorce, a spouse can simply sue for divorce 
on his own. A husband who wants a divorce does not need to secure his 
wife’s cooperation or to compensate her for that cooperation in a divorce 
settlement. Once in court, moreover, neither spouse will count as the 
wronged party entitled to judicial awards of compensation for the 
wrong, whether that would take the form of receiving a disproportion-
ately large share of the couple’s assets or a disproportionately small 
share of the couple’s debts. Many wives lost real bargaining power and 
prerogatives in the transition to no-â•‰Â�fault.259 Some spouses even argued 
in court (unsuccessfully) that applying no-â•‰Â�fault divorce laws to people 
who married under the fault-â•‰Â�based regime infringed on an innocent 
spouse’s vested rights.260

The no-â•‰Â�fault divorce regime still has some undeniable advantages over 
its predecessor, which locked people into unhappy marriages and cre-
ated strong incentives for fraud. But simply applauding contract rules 
misses the costs that can be associated with a move from status to con-
tract, particularly for the weaker party. The loud cheers for contracting 
can divert attention from considering the possibility that legal arrange-
ments should be adjusted in order to mitigate the costs of contract rules 
so that the economic consequences of divorce are more equivalent for 
women and men. For example, the legal system could preserve the 
important premise that the decision whether to divorce is in the hands 
of individuals rather than the state—â•‰which reflects basic contract prin-
ciples—â•‰but still focus more attention on improving the legal defaults 
that apply when a married couple has not negotiated an individual con-
tract to govern the terms of their divorce, considering whether and how 
those defaults might be reformed to ensure a fairer distribution of ben-
efits and burdens, assets and liabilities.

Status or Contract or Neither

The canonical status to contract story celebrates an overstated status to 
contract transition. Yet the real issue for family law is whether legal 
decisionmakers should implement any particular family law policy as a 
status rule, a contract rule, or not at all. Policymakers need to deliberate 
about this choice in each specific instance because the advantages and 
disadvantages of each option are likely to vary across contexts.

Sometimes using unwaivable status rules may be the most sensible 
decision. For example, status rules can sometimes protect individuals 
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against unfair or unconscionable bargains, help people who have lim-
ited or no capacity to contract, shield third parties from harm, and/
or vindicate important societal interests that extend beyond the par-
ties immediately involved or impacted, including societal interests in 
equality, justice, liberty, dignity, respect, caregiving, health, and safety.

Of course, decisionmakers may disagree in some cases about what 
constitutes an unfair or unconscionable bargain, or about who has an 
impaired capacity to contract, or about whether third parties will be 
harmed, or about when a contract rule would infringe upon important 
societal interests. But these are exactly the sorts of debates that policy-
makers should be having. And in at least some cases, the evidence will 
tilt heavily in one direction.

For instance, there are good reasons for making child support obliga-
tions unwaivable. This status rule helps protect individual children from 
potential financial hardship, and it also furthers society’s pressing moral, 
social, cultural, political, and economic interests in ensuring that chil-
dren receive sufficient support. Children lack the capacity to adequately 
protect themselves through contract, and the consequences of unwisely 
waiving a right to child support can be dire. Moreover, an adult who 
seeks to waive a child’s right to support may be placing her own interests 
above the child’s needs, albeit perhaps unwittingly. For example, a cus-
todial parent may be prioritizing her desire to sever all contact with the 
noncustodial parent, even though the child would benefit from con-
necting with and receiving support from both parents.

Similarly, there are manifest reasons for making prohibitions on mar-
ital violence, child abuse, and child neglect unwaivable. These prohibi-
tions are meant to provide basic legal protections to extremely vulnerable 
people. They also reflect and reinforce society’s interest in preventing 
and penalizing violence and cruelty, for reasons of public policy, public 
health, public safety, distributive justice, and more.

In contrast, sometimes it may be wiser to use contract rules to give 
consenting adults more freedom to arrange their family lives as they see 
fit. For instance, the case for permitting same-â•‰Â�sex marriage seems to me 
to be overwhelming. In my view, no legitimate public interests are served 
by denying that choice. Moreover, prohibiting same-â•‰Â�sex marriage under-
mines societal interests in equality, dignity, and respect, as well as lib-
erty and autonomy, by treating gay people as second-â•‰Â�class citizens.

Sometimes the objections to a family law policy are compelling, 
whether the policy is implemented as a status rule or a contract rule. For 
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example, I would object to a marital rape exemption whether the exemp-
tion appeared in its current form as an unwaivable status rule or as a 
contract rule permitting couples to agree in advance that the ordinary 
prohibitions in rape law will not apply to their marriage. Legal protec-
tion from rape is too fundamental to individual safety, liberty, equality, 
dignity, and respect to be bargained away. Moreover, society as a whole 
has an overriding interest in prohibiting rape for reasons of justice, 
safety, liberty, equality, dignity, and respect, whether rape occurs in or 
out of marriage. Rather than legalizing marital rape exemptions in 
status or contract form, the better approach is to enact status rules that 
embody the opposite substantive policy choice, mandating that criminal 
law treat marital rape as seriously as rape outside of marriage.

Family law’s canonical stories about historical transformations in the 
regulation of adults tend to depict family law’s problems as safely in the 
past. These stories claim that family law was once grounded in married 
women’s coverture, but has eradicated this legacy, that family law was 
once dominated by status rules, but no longer. Both canonical stories 
misdescribe modern family law, overstating change over time and over-
looking continuity. Family law still reflects the persistent imprint of 
coverture, to women’s systematic detriment. Status rules continue to be 
abundant in family law, and contract rules can also have disadvantages. 
The canonical narratives about coverture’s demise and the replacement 
of status with contract direct decisionmakers away from exploring and 
assessing family law as it actually is and from considering the questions 
that the canonical stories presume are answered. Decisionmakers cannot 
treat coverture’s legacy as a problem in family law’s history, but not in 
its present. The pressing questions to consider are about whether, when, 
and why family law should keep the persistent manifestations of cover-
ture’s legacy in place. Decisionmakers cannot assume that family law 
has evolved beyond status rules and that contract rules are necessarily 
better than status rules. The pressing question to consider is what are 
the costs and benefits of implementing any specific family law policy in 
status or contract form.
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4
A  P r o g ress     N a rr  a t i v e  f o r  C h i l dren  

[T]he child’s welfare is the “paramount consideration.”

—â•‰In re J.P. (Utah Supreme Court 1982)1

Family law’s canonical progress narrative about historical transforma-
tions in the regulation of children contends that family law once accorded 
parents almost property-â•‰Â�like authority over their minor children, but 
now prioritizes children’s best interests. The story insists descriptively 
that family law has sharply separated itself from past practices, shed-
ding a common law tradition that employed property norms to guide 
the law of parenthood and that granted parents (especially fathers) rights 
of custody and control that were strong enough to be the virtual equiva-
lent of property rights. It maintains that adults have reordered the legal 
system so that judges, legislators, and other legal authorities now treat 
children’s interests as paramount.

The story assumes normatively that family law’s regulation of the 
parent-â•‰Â�child relation should prioritize children’s interests. The canonical 
narrative does not contend that children have or should have all the 
rights and liberties accorded to adults. It is not a status to contract story. 
But the narrative celebrates the supposed rejection of common law prin-
ciples that prioritized parental prerogatives and the asserted triumph of 
a legal regime privileging children’s interests.

Modern courts have embraced descriptions of family law that empha-
size how the field has distanced itself from common law parental pre-
rogatives in order to put children’s interests first. One court reported 
that “[p]rior to [the twentieth century], children were little more than 
chattels of their parents and the public be damned if they protested the 
parental abuse or neglect as they could use them as they saw fit.”2 
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Another court explained that “[t]he law long ago abandoned the view 
that children are essentially chattels of their parents without indepen-
dent legal rights.”3 A third stated that “[t]he parental right or preference 
doctrine originated with the concept that a parent’s right in his child 
was like that of a property owner in his chattel. This in turn led to the 
assumption that the interests of the parents, not the child, were of para-
mount consideration.” The court announced in 1981 that “[i]n recent 
years, the focus has been on the child’s interests.”4

On such judicial accounts, “a child is no longer considered as a chattel 
of a parent and where there is a conflict between the interests of the 
parent and the child, the ‘best interests’ of the child should prevail.”5 
“[A]ssumptions inherited from feudal law that a parent has the same 
possessory interests over a child as he does over some sort of chattel” 
are “antiquated.” “Blind adherence to a parental right approach inhibits 
adequate consideration of the best interests of the child, which must be 
viewed as the primary concern of the law.”6 “In the family law setting, 
the best interests of the child are of paramount importance.”7 “[W]hat 
is in the best interest of the childrenâ•–.â•–.â•–.â•–â•‰is the paramount concern in all 
family law cases.”8

Indeed, judges have been proclaiming for decades that—â•‰in the 1921 
language of Juvenile Court Judge Ben B. Lindsey—â•‰“the trend of civiliza-
tion would at times seem to bring a reversal of the ancient doctrine of 
the ownership of the child by the parent to the ownership of the parent 
by the child.”9 The Missouri Supreme Court in 1949 linked the chil-
dren’s best interests story with the canonical narrative about coverture’s 
demise, declaring that “[i]t is as repellent to our present-â•‰Â�day thinking to 
regard a child as the chattel or servant of his parent as it is to regard a 
wife as the chattel of her husband.”10

Some scholars also stress that family law no longer accepts the 
common law’s privileging of parental prerogatives and now prioritizes 
children’s interests, or they note the dominance of this way of under-
standing the field. For instance, one scholar reported that “[u]nder 
ancient law, children, being economic assets, were viewed as private 
property, owned and controlled by the father.â•–.â•–.â•–.â•–â•‰Under modern law, 
however, the property element of parental rights has been discredited—â•‰
kept alive, as one commentator states, only in the courts’ denials of the 
notion.”11 A second scholar observed that “[t]oday—â•‰perhaps more so 
than at any time in our history—â•‰courts and commentators hold that 
parents’ rights are secondary to children’s interests.”12 She explained 
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that “[w]hile the legal system of the feudal era accorded a family patri-
arch the right to bind his children as he saw fit, that time has long since 
passed. Today, parents’ rights are thought to derive from—â•‰and to be 
limited by—â•‰their children’s interests. Family law has thus moved consis-
tently in the direction of a child-â•‰Â�centered view of parental entitlements.”13 
A third scholar stated that “[c]hildren have recently emerged from hun-
dreds of years of property status to be considered as persons.”14 Another 
reported that “by the twentieth century, historians suggest, the concept 
of parental obligations as an outgrowth of divinely conferred paternal 
ownership and control of children had given way to that of parental 
trusteeship in the child’s ‘best interests,’â†œæ¸€å±®”15 and noted that “we hear 
modern family law speak in terms of the child as an individual whose 
best interest is its focal point.”16 Still another scholar observed that “[i]t 
is commonplace to reportâ•–.â•–.â•–.â•–â•‰that ‘best interests of the child’ is the per-
vasive mantra of American family law—â•‰a standard that seems to pop 
up for almost every doctrinal question.”17

Yet change in family law’s treatment of the parent-â•‰Â�child relationship 
has not been nearly as dramatic or far-â•‰Â�reaching as stories about the 
modern preeminence of children’s interests might suggest. Family law 
continues to protect wide-â•‰Â�ranging parental prerogatives in many arenas, 
even when the prerogatives conflict with children’s interests. Indeed, 
courts take these parental prerogatives to be so fundamental that they 
have embedded many of them within constitutional law.

I do not contend in this chapter that family law should necessarily 
privilege children’s interests everywhere and all the time. While narra-
tives recounting the subordination of parental prerogatives often appear 
to presume the normative superiority of prioritizing children’s interests, 
I do not. Instead, this chapter explores how stories about the triumph of 
children’s best interests can divert attention from examining how family 
law actually regulates the parent-â•‰Â�child relationship and from consid-
ering the normative question that still faces the field: Where should 
family law prioritize parental prerogatives, and where, how, and to what 
extent does family law’s continued deference to parental rights over 
children’s interests need to be reformed?

The Children’s Best Interests Narrative

The central example in the children’s best interests narrative focuses on 
the law governing custody disputes between two parents. Common law 



136 T he   F a m i l y  L aw  C a n o n ’ s  P r o g ress     N a rr  a t i v es

courts after the American Revolution granted fathers legal custody of 
children born within marriage and mothers legal custody of children 
born outside of marriage (although poor mothers could find it very dif-
ficult as a practical matter to keep their illegitimate children if unable 
to support them adequately).18 These custody rules were designed to 
operate as a matter of parental right and responsibility, with little regard 
for the quality of the personal relationship between a parent and child. 
William Blackstone, whose Commentaries on the Laws of England 
(1765) was extremely influential in the United States, declared that a 
legitimate child was within “the empire of the father,” “for a mother, as 
such, is entitled to no power, but only to reverence and respect.”19 
Tapping Reeve’s Law of Baron and Femme (1816), the first family law 
treatise published in the United States, agreed that “[m]others, during 
coverture,” had “no legal authority of their own.”20 Following in this 
direction, a New York court explained in 1836 that where “differences 
unfortunately exist between the parents, the right of the father is pre-
ferred to that of the mother.”21 The New Jersey Supreme Court reported 
in 1849 “that the father, as head of the family, is entitled to the custody 
and control of his legitimate child.”22 A judge announced in 1842 that a 
husband had legal custody of his legitimate child because “he is the legal 
head of the whole family, wife and children inclusive; and I have heard 
it urged from no quarter that he should be brought under subjection to 
a household democracy. All will agree, I apprehend, that such a measure 
would extend the right of suffrage quite too far.”23

Over the course of the nineteenth century, however, reformers and 
mothers increasingly criticized the common law doctrine granting 
fathers custody of legitimate children. Where common law judges and 
treatise writers had defended this doctrine in the language of paternal 
authority, reformers condemned the doctrine by invoking the ideas of 
nurture and nature and linking the two concepts with motherhood. 
Reformers contended that granting fathers custody of legitimate chil-
dren disregarded children’s need for nurturing care and mothers’ natu-
rally superior capacity to provide such nurture. Their argument gained 
force as increasing industrialization took America’s economy further 
away from its agrarian roots. It drew on related changes in dominant 
cultural understandings of children that began to deemphasize chil-
dren’s economic value as sources of labor for their fathers and to under-
stand children as sources of economic expense requiring tremendous 
amounts of caretaking, especially from mothers working without pay in 
their own homes.24
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The nineteenth-â•‰Â�century woman’s rights movement, for instance, emÂ�Â�
braced this line of argument for changing child custody laws, relying on 
prevalent assumptions about mothers and children as justifications for 
giving women the chance to win custody of their legitimate children. 
Elizabeth Cady Stanton, the movement’s leading theorist, asserted that 
“[n]ature has clearly made the mother the guardian of the child; but 
man, in his inordinate love of power, does continually set nature and 
nature’s laws at open defiance.” She condemned “the law [that] gives the 
children to the father; no matter what his character or condition.”25 
Ernestine L. Rose, another prominent woman’s rights advocate, declared 
that “[c]hildren always depend more on the tender, watchful care of the 
mother, than of the father. Whether from nature, habit, or both, the 
mother is much more capable of administering to their health and com-
fort than the father, and therefore she has the best right to them.”26

Nineteenth-â•‰Â�century courts endorsed such arguments about woman’s 
nature and children’s nurture in opinions that began to favor mothers 
over fathers in custody disputes about marital children who were young, 
female, and/or ill. To be sure, mothers did not win the custodial rights 
over legitimate children that fathers had enjoyed. A woman’s custody 
claims were always contingent on stringent judicial assessments of her 
behavior and character. Moreover, the transformation in mothers’ pros-
pects for securing custody focused on limited categories of legitimate 
children, who were understood to require greater maternal care, who 
were not (or would never be) ready to begin training for the social roles 
of adult men, and who were likely to provide little economic value to 
their fathers. Indeed, one irony of the case law, which frequently spoke 
about children’s welfare, is that courts were most inclined to award 
women custody over children who were economic burdens, even though 
women were much less likely than men to have access to wealth or 
market work for supporting such children.

That said, mothers’ custodial claims to their legitimate children did 
expand appreciably. Judges explained that “[d]uring the age of nurture 
[the children’s mother] is the most appropriate and fit person to watch 
over and take care of them.”27 “[E]ven a Court of common law will not 
go so far as to hold nature in contempt, and snatch helpless, puling 
infancy from the bosom of an affectionate mother, and place it in the 
coarse hands of the father.”28 Courts granted mothers custody when 
children were “of tender years, or of feeble and delicate health, and 
where the necessity of maternal care is evident,” while placing children 
with their fathers when “the child has arrived at an age at which it 
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becomes important to determine upon its course of education and 
mental training in reference to its future business and establishment 
in life.”29

Judges and legislators developed and elaborated these “tender years” 
doctrines through much of the twentieth century. Some state codes 
explicitly provided that a mother “shall have custody of her child, every-
thing else being equal, unless the child has reached the age which neces-
sitates a particular education or preparation for its life work.”30 Some 
courts applied “a presumption that the child’s well being is better safe-
guarded in the hands of the mother” to state statutes that formally 
granted parents equal rights to custody. These courts would “custom-
arily award the custody of a child of tender years to its mother unless 
she is so physically or morally deficient that its welfare would not be 
served by doing so.”31

Twentieth-â•‰Â�century judges often assumed that tender years doctrines 
were too commonsensical—â•‰too “natural” in the frequent rhetoric of 
the judicial opinions—â•‰to require explanation or defense. A California 
appellate court reported in 1942 that “[i]t is not open to question, and 
indeed it is universally recognized, that the mother is the natural custo-
dian of her young.”32 The Idaho Supreme Court declared in 1951 that it 
“need[ed] no argument to support” the “conclusion” that “all other 
considerations being equal, a child of tender age or a girl of even more 
mature years can and will be reared, trained and cared for best by its 
mother.”33 As late as 1973, the Pennsylvania Supreme Court contended 
without elaboration that “the wisdom of the ages” supported “the rule 
that in the absence of compelling reasons to the contrary, a mother has 
the right to the custody of her children over any other person, particu-
larly so, where the children are of tender years.”34

Judges that did attempt to justify tender years doctrines explained 
that women were inherently more able, more willing, and more avail-
able to raise young children. Their opinions envisioned maternal love, 
care, nurture, and self-â•‰Â�sacrifice as secondary sex characteristics, traits 
that helped define women as women and that fundamentally distin-
guished mothers from fathers. The Washington Supreme Court declared 
in 1916 that an orientation toward children was not optional for women 
and was not present, or much less present, with men: “Mother love is a 
dominant trait in even the weakest of women, and as a general thing 
surpasses the paternal affection for the common offspring, and, more-
over, a child needs a mother’s care even more than a father’s.”35 The 
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Wisconsin Supreme Court in 1921 similarly stressed that women, unlike 
men, were eager to subordinate their own interests to those of their chil-
dren or perhaps simply had no interests distinct from their children’s 
needs. The court explained “that only a mother can give” the “constant 
ministration required during the period of nurture” “because in her 
alone is duty swallowed up in desire; in her alone is service expressed in 
terms of love. She alone has the patience and sympathy required to mold 
and soothe the infant mind in its adjustment to its environment. The 
difference between fatherhood and motherhood in this respect is funda-
mental, and the law should recognize it unless offset by undesirable 
traits in the mother.”36 Four decades later, the Minnesota Supreme 
Court was still certain “[t]hat there is no substitute for the love, com-
panionship, and guidance of a good mother hardly needs any argu-
ment.” The court presumed that fathers focused on obligations and 
opportunities outside the domestic sphere, while a mother “has the time 
and opportunity of providing care and comfort to children at times 
when normally the father is away from home.”37 Indeed, a Maryland 
appellate court stated as late as 1972 that greater maternal investment 
in children was a natural fact preceding culture, conscious thought, or 
choice: “The so-â•‰Â�called ‘preference’ for the mother as the custodian par-
ticularly of younger children is simply a recognition by the law, as well 
as by the commonality of man, of the universal verity that the maternal 
tie is so primordial that it should not lightly be severed or attenuated. 
The appreciation of this visceral bond between mother and child will 
always be placed upon the balance scales and, all else being equal or 
nearly so, will tilt them.”38

In the 1970s, however, the rise of the modern women’s rights move-
ment, the emergence of a fathers’ rights movement, and the flourishÂ�
Â�ing of social science literature concluding that men and women were 
equally capable of good parenting, prompted greater scrutiny and criti-
cism of tender years doctrines. Reformers contended that tender years 
doctrines disserved the interests of mothers, fathers, and children alike, 
disproportionately pushing women to assume the burdens of custody 
and stigmatizing mothers who did not have custody of their children,39 
excluding fathers who wanted custody from the opportunity to under-
take that responsibility,40 and denying some children access to the best 
custodial arrangement for them by placing them with their mothers 
when their fathers would be better custodial parents.41 For the first 
time, moreover, the United States Supreme Court began striking down 
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some explicitly sex-â•‰Â�based family law rules as unconstitutional sex 
Â�discrimination.42

These developments helped drive state legislatures and courts to reÂ�Â�
phrase their custody laws and doctrines in sex-â•‰Â�neutral language. State 
courts holding that tender years doctrines were unconstitutional for 
“relying on gender as a determining factor”43 stressed that the doctrines 
were “predicated upon traditional or stereotypic roles of men and 
women in a marital union”44 and denied “evenhanded treatment”45 to 
“loving fathers.”46 Other state courts abandoned tender years doctrines 
on the ground that such doctrines were inconsistent with deciding cus-
tody disputes between parents based on children’s best interests. Courts 
explained that tender years doctrines “tend[] to obscure the basic tenet 
in custody cases which overrides all others, the best interests of the chil-
dren. The real issue is not the sex of the parent but which parent will do 
better in raising the children. Resolution of that issue depends upon 
what the evidence actually reveals in each case, not upon what someone 
predicts it will show in many cases.”47 “Surely, it is not asking too much 
to demand that a court, in making a determination as to the best interest 
of a child, make the determination upon specific evidence relating to 
that child alone.”48

Today, state statutes and judicial opinions routinely explain that nei-
ther mothers nor fathers are categorically favored in custody contests 
between parents. They declare that courts will decide custody disputes 
between parents in accordance with the “best interests of the child.” 
Some state legislatures have codified wide-â•‰Â�ranging lists of factors for 
courts to consider in making this determination, while other legislatures 
provide little elaboration.49

Scholarly accounts of child custody law commonly emphasize the 
rise of the child’s best interests standard. Indeed, one book is entitled 
From Father’s Property to Children’s Rights: The History of Child 
Custody in the United States.50 It recounts “a dramatic shift away from 
fathers’ common law rights to custody and control of their children 
toward a modern emphasis on the best interests of the child.”51 Two 
other scholars have explained that “[t]he parental rights premise of ear-
lier law, which regarded a child as property, has given way to a new 
approach that minimizes parental prerogatives” and “emphasizes the 
best interest of the child.”52 A fourth scholar has reported that “in 
resolving issues of custody.â•–.â•–.â•–.â•–â•‰all states expect courts to make the 
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Â�children’s interests the sole focus of their attention. The parents’ inter-
ests are to be ignored.”53

Persistent Parental Prerogatives

The law on custody disputes between parents has evolved in the direc-
tion of focusing more on children’s welfare. But declarations that family 
law’s regulation of the parent-â•‰Â�child relation is now organized around 
children’s best interests can nonetheless significantly overstate the 
changes in family law over time.

First, the adjudication of custody disputes between parents does not 
center on a child’s interests as much as stories reporting family law’s 
prioritization of children suggest. As an initial matter, courts’ custody 
decisions may deviate in practice from official doctrine, whether because 
some judges silently choose not to prioritize children’s best interests or 
because some judges interpret children’s best interests in ways that are 
so infused with gendered bias that judges become distracted from focusÂ�
Â�ing on which custody arrangement will actually be best for a child. Some 
commentators54 and fathers’ rights advocates55 contend that judges pur-
porting to apply a child’s best interests standard in custody disputes 
between parents continue in practice to favor mothers systematically, 
whether or not there is evidence that the mother will be a better custo-
dial parent. Some commentators maintain that judges purporting to 
apply a child’s best interests standard in custody disputes between par-
ents really judge mothers more harshly than fathers, punishing women 
if they fail to meet society’s high expectations for mothers, while 
rewarding men if they exceed society’s low expectations for fathers.56

These charges about how judges act in practice are controversial and 
intensely contested.57 But even the declared law in custody disputes 
between parents sometimes diverges from prioritizing a child’s best 
interests.

Consider Palmore v. Sidoti (1984),58 where the United States Supreme 
Court instructed a state court resolving a custody dispute between par-
ents to ignore possible harm to the child. Linda and Anthony Sidoti, 
both white, divorced in 1980, and the divorce court awarded Linda 
custody of the couple’s three-â•‰Â�year-â•‰Â�old daughter, Melanie. In 1981, how-
ever, Anthony sought to obtain custody on the ground that Linda was 
living with an African American man, Clarence Palmore, Jr., whom she 
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soon married.59 A Florida court granted Anthony custody, explaining 
that Melanie would “â†œæ¸€å±®‘suffer fromâ•–.â•–.â•–.â•–â•‰social stigmatization’â†œæ¸€å±®” if she reÂ�Â�
mained with her mother.60 The United States Supreme Court decided 
to review the state court’s judgment61—â•‰another notable example of fed-
eral involvement in family law to add to the ones that Chapter 1 consid-
ered. The Supreme Court agreed that “[t]here is a risk that a child living 
with a stepparent of a different race may be subject to a variety of pres-
sures and stresses not present if the child were living with parents of the 
same racial or ethnic origin.” But the Court held that the Equal Protection 
Clause prohibited courts from considering “the reality of private biases 
and the possible injury they might inflict” on Melanie because of preju-
diced reactions to her mother’s interracial marriage. Even if “acknowl-
edged racial prejudice” meant that Melanie would be better off living 
with her father, courts were not to take Linda’s interracial marriage into 
account in making a custody determination.62

My point here is not that the Court decided Palmore incorrectly. As 
I will discuss more below, my own view is that the case was rightly 
decided. If Melanie’s interests actually conflicted with societal inter-
ests in countering racial prejudice (I am skeptical that this was really 
so as a factual matter), I agree with the Court’s decision to prioritize 
the latter goal in this case. Yet Palmore does represent a vivid illus-
tration of how even the law on custody disputes between parents—â•‰the 
core example for the children’s best interests narrative—â•‰can explic-
itly depart from privileging the child’s best interests above other consid-
erations.

Second, and more importantly, custody disputes between parents are 
not the most useful measure of whether family law prioritizes children’s 
interests over parental prerogatives because these disputes do not directly 
pose a conflict between the rights of parents and children. A court liter-
ally cannot use deference to parental prerogatives to decide a custody 
dispute between parents because each parent is entitled to those pre-
rogatives. Employing a child’s best interests standard in parental cus-
tody disputes helps resolve cases that a commitment to parental 
prerogatives is unable to resolve now that family law has abandoned 
explicit categorical preferences for fathers or mothers.

When parental prerogatives and children’s interests actually conflict, 
family law continues to adhere closely to common law patterns in repeat-
edly prioritizing parental prerogatives. Let’s examine parents’ custody 
rights in more detail and also consider parents’ rights to inflict corporal 
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punishment, to control their children’s labor, to control their children’s 
education, and to enjoy immunity from tort liability for injuring their 
children.

Custody

The law of child custody is the central illustration in the story reporting 
the legal supremacy of children’s best interests, yet a large portion of 
child custody law continues to privilege parents’ rights over children’s 
interests where the two conflict. Indeed, child custody law still fre-
quently treats parental prerogatives as “natural.” Recall that reformers 
and courts advocating tender years doctrines invoked prevailing ideas 
about women’s nature as reasons to award mothers custody of some 
legitimate children. Modern courts upholding parental prerogatives per-
sistently refer to legal parents (sex-â•‰Â�neutral) as “natural parents.” The 
phrase is striking because the people granted the rights of “natural par-
ents” include legal parents whose relationship with their children origi-
nated through adoption, which is manifestly a legal process rather than 
a natural one. But the implication of the “natural parents” language 
is that family law is simply recognizing and respecting preexisting, 
unchangeable facts, rather than making choices among alternatives. In 
reality, courts are actively defining, defending, and enforcing the rights 
of legal parents in ways that continue to prioritize parental prerogatives. 
Courts are describing parents’ rights over their children as “natural” 
when courts are simultaneously constructing and enforcing these rights 
through law.

Custody Disputes Between Legal Parents and People Who Are Not 
Legal Parents. Today, as at common law,63 many courts adjudicating 
custody disputes between a legal parent and another adult who is not a 
legal parent do not prioritize placing the child in the custody arrange-
ment that will best serve the child’s interests, even when the person 
contesting custody with a legal parent is another relative, the child’s 
longtime caregiver, or both. Instead, courts commonly focus on whether 
the legal parent is fit, while defining fitness to mean that the person’s 
parenting satisfies a minimal standard of basic adequacy. The MasÂ�
sachusetts Supreme Judicial Court observed that “[w]e have repeatedly 
held that the ties of affection which exist between a child and a person 
who has had custody of the child must yield to the desires of the parents 
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to raise the child in a fit environment.”64 The court stressed that “[u]nfit 
is a ‘strong word,’ and that determination should not be reached easily.”65 
The South Dakota Supreme Court similarly reported that “[i]n legal 
contests between a parent and a non-â•‰Â�parent for the custody of a child 
the threshold question is: Is the parent unfit to have custody of the 
child?â•–.â•–.â•–.â•–â•‰Without unfitness being established, there is no necessity to 
look to the best interest of the child.”66 The Wisconsin Supreme Court 
“conclude[d] that the ‘best interests of the child’ is not the proper stan-
dard in custody disputes between a natural parent and a third party.”67

Indeed, modern courts have constitutionalized parents’ custodial 
rights, adding force to parental prerogatives that courts once protected 
just as a matter of common law. The North Carolina Court of Appeals 
explained that “[a]bsent a finding of unfitness or neglect by the natural 
parent, a best interest of the child test would violate the parent’s consti-
tutional rights.”68 The Kansas Supreme Court struck down a statute 
providing that “[i]f the trial court determines that the best interests of 
the child will be served by placing it with third persons, the court may 
do so.”69 The Kansas court declared that “a natural parent’s right to the 
custody of his or her children is a fundamental right which may not 
be disturbed by the state or by third persons, absent a showing that the 
natural parent is unfit.”70

Visitation Disputes Between Legal Parents and People Who Are Not 
Legal Parents. Courts adjudicating visitation disputes between legal 
parents and people who are not legal parents also frequently prioritize 
parental prerogatives over children’s interests when the two conflict.71 
Some courts do not consider whether visitation would be in a child’s 
interests before rejecting a visitation petition from a former same-â•‰Â�sex 
partner who helped raise the child from birth or infancy, but never 
obtained legal status as a parent.72 The New York Court of Appeals 
explained that “[t]o allow the courts to award visitation—â•‰a limited 
form of custody—â•‰to a third person would necessarily impair the par-
ents’ right to custody and control.”73 The Maryland Court of Appeals 
refused to apply a child’s best interests standard, holding that “where 
visitation or custody is sought over the objection of the parent, before 
the best interest of the child test comes into play, the de facto parent 
must establish that the legal parent is either unfit or that exceptional 
circumstances exist.”74 Hostility toward same-â•‰Â�sex relationships may 
have influenced some judicial decisions about visitation disputes between 
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former same-â•‰Â�sex partners, but some courts have also refused to apply a 
best interests of the child standard in cases where former stepparents 
sought to visit their former stepchildren.75

Indeed, a plurality of the United States Supreme Court concluded in 
Troxel v. Granville (2000)76 that a Washington state statute authorizing 
courts to “â†œæ¸€å±®‘order visitation rights for any person when visitation may 
serve the best interest of the child’â†œæ¸€å±®”77 was unconstitutional as applied 
where a Washington Superior Court had granted a nonparent visitation 
petition under the statute without according “any material weight” to 
the mother’s determination of her children’s best interests.78 The Superior 
Court had given two paternal grandparents the right to visit with their 
granddaughters for one weekend per month, one week in the summer, 
and four hours on each grandparent’s birthday. This was less visitation 
than the grandparents had sought after their son’s death, but more than 
the one short visit per month plus some holidays that the children’s 
mother wanted to allow.79 The Troxel plurality insisted that awarding 
the grandparents visitation based simply on a judicial determination 
of the children’s best interests “was an unconstitutional infringement on 
[the mother’s] fundamental right to make decisions concerning the care, 
custody, and control of her two daughters.”80

Involuntary Termination of Parental Rights. In the same vein, the gov-
erning standard in cases considering whether to involuntarily terminate 
a parent’s legal rights, which permanently severs a parent’s right to cus-
tody, is not whether termination would promote the child’s best inter-
ests. The Supreme Court’s due process jurisprudence indicates that 
termination proceedings must focus instead on whether the state has 
proven that the parent is so “clear[ly] and convincing[ly]”81 unfit that it 
is fair to the parent to terminate parental rights because the parent has 
essentially forfeited his claim to the child. This inquiry into parental 
“unfitness”82 is related to the child’s interests, but not the same. The 
Court has declared that “the focus emphatically is not on” the child in 
a proceeding to decide whether to terminate a parent’s rights. “The fact-
finding [in a parental rights termination proceeding] does not purport—â•‰
and is not intended—â•‰to balance the child’s interest in a normal family 
home against the parents’ interest in raising the child. Nor does it pur-
port to determine whether the natural parents or the foster parents 
would provide the better home. Rather, the factfinding hearing pits 
the State directly against the parents. The State alleges that the natural 
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parents are at fault.â•–.â•–.â•–.â•–â•‰Victory by the State not only makes termination 
of parental rights possible; it entails a judicial determination that the 
parents are unfit to raise their own children.”83

In re J.P., the Utah Supreme Court decision that supplied this chap-
ter’s epigraph, followed this direction. It struck down a state “statute 
authorizing the juvenile court to ‘decree an involuntary termination of 
all parental rights’ solely on the basis of a finding that ‘such termina-
tion will be in the child’s best interest.’â†œæ¸€å±®”84 The court concluded that 
the statute violated both the federal and the Utah state constitutions 
because “the right of a parent not to be deprived of parental rights 
without a showing of unfitness, abandonment, or substantial neglect is 
so fundamental to our society and so basic to our constitutional order.”85 
The court’s certainty in its constitutional judgment reflected its basic 
commitment to an understanding of parental rights “root[ed] in his-
tory and the common law,”86 an understanding that the court described 
as natural. The court explained that “[t]he integrity of the family and 
the parents’ inherent right and authority to rear their own children 
have been recognized as fundamental axioms of Anglo-â•‰Â�American cul-
ture, presupposed by all our social, political, and legal institutions.â•–.â•–.â•–.â•–â•‰
This parental right transcends all property and economic rights. It is 
rooted not in state or federal statutory or constitutional law, to which 
it is logically and chronologically prior, but in nature and human 
instinct.”87

Notably, the Utah court sought to reconcile its judgment that parental 
termination decisions cannot turn on a child’s best interests with family 
law’s canonical narrative about children’s status. The court stated that 
“[w]e perceive no incompatibility between the parental rights defined in 
the present case and the principle that the child’s welfare is the ‘para-
mount consideration.’â†œæ¸€å±®”88 The court explained that contending that chil-
dren’s welfare was paramount did not actually mean that considerations 
about a child’s interests came first in a parental termination case. Instead, 
it meant only that parents’ rights over their children were not unlimited 
when parents’ conduct was extremely poor: “The principle that ‘the 
welfare of the child is the paramount consideration’ means that parental 
rights, though inherent and retained, are not absolute; that the state, as 
parens patriae, has the authority and obligation to assume a parental 
role after the natural parent has been shown to be unfit or disfunctional; 
and that parental prerogatives cannot, at that extreme point, frustrate 
the state in discharging its duty.”89
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Other state courts similarly maintain that a parent’s rights cannot be 
involuntarily terminated unless the parent is unfit, while defining fitness 
to mean bare adequacy as a parent. As the Indiana Supreme Court 
explained, “[c]hildren are not taken from the custody of their parents 
because there is a better or the ‘best’ place for them. They are taken 
because the present place in the custody of their parents is wholly inad-
equate for their very survival.”90 The Maine Supreme Judicial Court 
reported that “in termination of parental rights proceedings, the court’s 
focus must be on the Department’s allegations of parental unfitness. 
Only if the court is convinced that the State has proven one or more of 
the factors demonstrating that the parents cannot safely provide care for 
their children does the court consider the children’s best interests.”91 
The New York Court of Appeals declared that “[s]o long as the parental 
rights have not been forfeited by gross misconduct or other behavior 
evincing utter indifference and irresponsibility, the natural parent may 
not be supplanted.”92

As these features of child custody law illustrate, family law continues 
to give parents tremendous power over their children even when parental 
prerogatives conflict with a child’s best interests. Indeed, the United 
States Supreme Court itself has acknowledged that “â†œæ¸€å±®‘the best interests 
of the child’ is not the legal standard that governs parents’ or guardians’ 
exercise of their custody: So long as certain minimum requirements of 
child care are met, the interests of the child may be subordinated to the 
interests of other children, or indeed even to the interests of the parents 
or guardians themselves.”93

Consider some other examples that highlight the law’s persistent pro-
tection of parental prerogatives.

Corporal Punishment

Parents have a wide-â•‰Â�ranging right to inflict corporal punishment, and 
the contours of that right have changed little since the nineteenth cen-
tury. The common law upheld a parent’s prerogative to physically chas-
tise his child. Judges and legal commentators endorsed physical 
chastisement as a means of maintaining a child’s obedience to his par-
ent’s authority and never required a parent to establish that the chastise-
ment was in the child’s best interests. The exact scope of a parent’s 
common law right of correction varied modestly over time, but was 
always substantial. By the end of the nineteenth century, a majority of 



148 T he   F a m i l y  L aw  C a n o n ’ s  P r o g ress     N a rr  a t i v es

common law courts held that a parent could inflict reasonable or mod-
erate correction on his child and rarely convicted a parent for exceeding 
the bounds of reasonableness or moderation.94

Today, all states and the federal government still recognize a parent’s 
authority to impose corporal punishment on his child.95 At least twenty-â•‰
Â�nine states and the District of Columbia have codified a parent’s right to 
inflict “reasonable” corporal punishment.96 At least thirteen states have 
codified a parent’s right to impose corporal punishment in slightly dif-
ferent terms. These states protect all parental corporal punishment that 
is “ordinary,”97 or not “excessive,”98 or not “unnecessarily severe,”99 or 
not “cruel and inhuman,”100 or that inflicts less than a certain threshold 
of physical or mental injury.101 Similarly, the federal Victims of Child 
Abuse Act, which requires various professionals to report suspected 
child abuse,102 provides that “discipline administered by a parent or 
legal guardian to his or her child” does not constitute child abuse so 
long as “it is reasonable in manner and moderate in degree and other-
wise does not constitute cruelty.”103

Surveys find that most American parents inflict corporal punishment 
on their children,104 and most American adults support the corporal 
punishment of children. A nationally representative survey in 2012 
found that “77 percent of men, and 65 percent of women 18 to 65 years 
old agreed that a child sometimes needs a ‘good hard spanking.’â†œæ¸€å±®”105 
Some American parents believe that corporal punishment of children is 
biblically condoned or even biblically required.106

The legal commitment to a parent’s right to inflict corporal punish-
ment, and parents’ widespread employment of this prerogative, persist 
although pediatric and psychological studies overwhelmingly conclude 
that corporal punishment does not benefit children and can harm them. 
Researchers have repeatedly found that corporal punishment can inflict 
physical damage; undermine trust, confidence, self-â•‰Â�esteem, and mental 
health; impair the quality of the parent-â•‰Â�child relationship; contribute to 
delinquent, counterproductive, and antisocial behavior; and increase 
the chances that the child will be violent and will accept violence as 
an adult.107

Child Labor

Child labor laws also continue to privilege parental prerogatives. The 
common law granted a parent (particularly a father) almost absolute 
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authority over his child’s labor.108 Modern regulation of child labor has 
modified rather than broken from this common law regime. A parent 
still retains significant control over his child’s work simply because of 
the parent’s status as a parent and regardless of whether the parent is 
acting in his child’s interests.

State child labor laws authorize parents employing their children to 
place their children in occupations that the law otherwise considers too 
dangerous for minors and to put their children to work at ages when 
employment is otherwise prohibited.109 Many state laws also give par-
ents legal control over their minor children’s earnings.110

Federal law grants parents who employ their children more power 
than other employers may exercise over their employees, and it allows 
parents to consent to their children’s exemption from important labor 
protections. For example, the National Labor Relations Act does not 
protect a person working for his parent,111 which means that the act 
does not give such workers the right to organize, join unions, or bargain 
collectively.112

Federal law gives parents particularly expansive control over their 
children’s labor in the agricultural arena. Americans often assume that 
farmwork is bucolic, healthy, and character building, and celebrate 
farming as central to America’s yeoman roots and identity. Yet farming 
is one of the most dangerous occupations in the United States, with a 
high fatality rate.113 The federal government’s National Institute for 
Occupational Safety and Health reported that from “1995 through 
2002, 907 youth died on farms (8.4 deaths/100,000 youth)” and identi-
fied “13% of these deaths” as “work-â•‰Â�related.”114 A child working for his 
parent on the parent’s farm is not protected by federal minimum wage 
and maximum hour requirements,115 by the federal prohibition on child 
labor before the age of twelve,116 or by the federal ban on employing 
children under sixteen in “particularly hazardous” occupations.117 A 
parent may authorize his child to work anywhere in agriculture at the 
age of twelve or thirteen118 and may authorize a child younger than 
twelve to work on many farms that the parent does not own,119 even 
though federal law generally prohibits agricultural labor until a child 
reaches fourteen.120 A child who works on the same farm that employs 
his parent is also often excluded from federal minimum wage and max-
imum hour protections.121

In September 2011, the Obama Administration proposed new regula-
tions to govern child labor in agriculture,122 the first major proposed 
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reforms in decades.123 These proposed regulations were spurred by years 
of research documenting the risks that farm labor can create for child 
workers. For instance, the Department of Labor explained in intro-
ducing the proposed rules “that agricultural workers aged 15 to 17 have 
a risk of fatality that is 4.4 times as great as the risk for the average 15-â•‰Â� 
to 17-â•‰Â�year-â•‰Â�old worker.”124 “[D]uring the 1990s, while only about four 
percent of all working youth were employed in agriculture, they experi-
enced over 40 percent of the youth occupational fatalities.”125

The proposed limits on child labor focused on types of farmwork that 
federal regulators identified as particularly hazardous for children. 
Among other provisions, the proposed rules sought to protect children 
from severe or even fatal accidents and illnesses by prohibiting workers 
younger than sixteen from operating most heavy farm machinery,126 
handling or applying pesticides,127 working in silos or manure pits,128 
picking tobacco,129 and participating “in animal husbandry practices 
that inflict pain upon the animal and/or are likely to result in unpredict-
able animal behavior.”130 Despite the well-â•‰Â�documented dangers of these 
jobs for child workers, federal law required the Department of Labor to 
structure its proposed limitations on child labor so that “[t]he proposed 
agricultural revisions would impact only hired farm workers and in no 
way compromise the statutory child labor parental exemption involving 
children working on farms owned or operated by their parents.”131

Critics contended nonetheless that the proposed rules would unduly 
interfere with parents’ control over their children’s labor. Senator Mitch 
McConnell of Kentucky declared that “â†œæ¸€å±®‘[t]he informed, common sense 
decisions of parents should take precedence over those of unelected 
bureaucrats thousands of miles away. Family farming is a tradition in 
Kentucky and these proposals set a dangerous precedent for the federal 
government’s intrusion into family matters.’â†œæ¸€å±®”132 Senator Jerry Moran of 
Kansas similarly warned that “[t]he government now is trying to tell 
farmers and ranchers, ‘We know what’s best for your children, and what 
they should and should not be doing.’â†œæ¸€å±®”133 Michigan State Representative 
Paul Muxlow insisted that “[t]he federal government has no place 
intruding on family farms and parental rights in this manner.”134

This opposition was successful. The Department of Labor announced 
in April 2012 that it was withdrawing its proposed child labor regula-
tions, stating that “â†œæ¸€å±®‘[t]he Obama administration is firmly committed to 
promoting family farmers and respecting the rural way of life, especially 
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the role that parents and other family members play in passing those 
traditions down through the generations.’â†œæ¸€å±®”135

Education

Parents similarly continue to exert enormous control over their chil-
dren’s education. The legal system authorizes parents to choose which 
schools their children will attend—â•‰whether public or private, secular or 
religious, coeducational or sex-â•‰Â�segregated, outside a parent’s home or 
within it—â•‰and to select schools that promote values the children do 
not share.

Education helps prepare children for adult citizenship, and its eco-
nomic, social, and political importance for both individuals and the 
state has only grown over time. But the Supreme Court has repeatedly 
viewed the question of school choice through the lens of parental rights. 
The Court’s decisions take it to be a matter of common sense deeply 
rooted in American traditions that parents have wide-â•‰Â�ranging authorÂ�
Â�ity over their children, and the decisions then embed that common 
law understanding of parental prerogatives into constitutional law. 
This aspect of the Court’s case law emerged early in precedents that the 
Court continues to endorse, and it still structures constitutional law to 
this day.

Meyer v. Nebraska (1923)136 emphasized parents’ rights over their 
children in striking down a Nebraska law that prohibited the teaching 
in schools of any modern language other than English to a child who 
had not completed eighth grade.137 Meyer explained that the liberty the 
Fourteenth Amendment guarantees includes “[w]ithout doubt” the right 
“to marry, establish a home and bring up children, to worship God 
according to the dictates of his own conscience, and generally to enjoy 
those privileges long recognized at common law as essential to the 
orderly pursuit of happiness by free men.”138 The Court concluded that 
the Nebraska Legislature had attempted to materially interfere “with 
the power of parents to control the education of their own.”139

Pierce v. Society of Sisters (1925)140 stressed parental control over 
children even more emphatically in striking down an Oregon law that 
required parents to send their children to public schools when the chil-
dren were between eight and sixteen and had not completed eighth 
grade.141 The Court held that the statute “unreasonably interferes with 
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the liberty of parents and guardians to direct the upbringing and educa-
tion of children under their control,” declaring that “[t]he child is not 
the mere creature of the State; those who nurture him and direct his 
destiny have the right, coupled with the high duty, to recognize and 
prepare him for additional obligations.”142

The Court in both Meyer and Pierce did not think it was relevant to 
inquire into which schools or classes the children themselves wished to 
attend. The Court has emphasized this aspect of the opinions in more 
recent years, noting in 1979 that “[w]e cannot assume that the result 
in Meyer v. Nebraska and Pierce v. Society of Sisters would have been 
different if the children there had announced a preference to learn 
only English or a preference to go to a public, rather than a church, 
school.”143

Several state legislatures have enacted statutes since Meyer and Pierce 
providing that even a parent who chooses to send his child to public 
school can nonetheless remove his child from specific school programs 
that the parent disfavors. For instance, New Hampshire law “[r]equire[s] 
school districts to adopt a policy allowing an exception to specific course 
material based on a parent’s or legal guardian’s determination that the 
material is objectionable.”144 Texas law provides that “[a] parent is enti-
tled to remove the parent’s child temporarily from a class or other school 
activity that conflicts with the parent’s religious or moral beliefs if the 
parent presents or delivers to the teacher of the parent’s child a written 
statement authorizing the removal of the child from the class or other 
school activity.”145

In fact, parents can sometimes remove their children from school 
entirely in an effort to train the children in the parents’ religious beliefs, 
even though the exercise of that parental choice will restrict the chil-
dren’s future prospects and options. The Supreme Court in Wisconsin v. 
Yoder (1972)146 permitted Amish parents in Wisconsin to remove their 
children from school after eighth grade although Wisconsin’s compul-
sory education law required school attendance until age sixteen.147 The 
Amish parents’ decision to end their children’s formal education dra-
matically altered the opportunities open to these children, and that was 
the Amish parents’ explicit intent. Taking the children from school after 
eighth grade pushed the children toward Amish life paths that empha-
size “manual work and self-â•‰Â�reliance and the specific skills needed to 
perform the adult role of an Amish farmer or housewife.”148 At the same 
time, the early termination of the children’s formal education made 
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other choices requiring more extensive schooling harder to imagine, 
much less pursue. People who left school after eighth grade would have 
less opportunity in their formative years to learn about alternatives to 
the Amish way of life. Moreover, they likely would be ill-â•‰Â�prepared if 
they decided as adults to depart from the Amish community and to 
pursue work beyond farming, carpentry, or housewifery.149

Nevertheless, the Yoder litigation and the Court’s opinion allowing 
Amish parents to take their children from school focused remarkably 
little attention on the children’s interests, desires, or concerns. Only one 
of the Amish children at issue, Frieda Yoder, even testified during the 
course of the lawsuit, reporting that she wished to end her formal edu-
cation because of her Amish faith. Both sides in the litigation ignored 
the other Amish children, who were never asked whether and why they 
wanted to leave school after eighth grade.150 The Yoder Court sided 
with the Amish parents regardless, explaining that the “primary role of 
the parents in the upbringing of their children is now established beyond 
debate as an enduring American tradition.”151

State and federal courts in more recent years have relied on Yoder in 
upholding parents’ rights to remove their children from schools outside 
the home in order to “homeschool” their children and accordingly exer-
cise more control (whether for better or for worse) over whom their 
children interact with and what their children learn. For instance, the 
Michigan Supreme Court in 1993 relied on Yoder in holding that it was 
unconstitutional for Michigan’s compulsory education law to limit 
homeschooling to instructors who were certified teachers, when the 
state applied that limitation to parents whose religious convictions pro-
hibited the use of certified teachers.152 The California Court of Appeal 
in 2008 explained that one reason it interpreted California’s compul-
sory education law to allow homeschooling, including by people withÂ�
Â�out teaching credentials, was to avoid “constitutional difficulty” under 
Yoder.153 The North Carolina Supreme Court in 1985 similarly inter-
preted North Carolina’s compulsory school attendance law to permit 
“home instruction as a means of education” in part to avoid “serious 
questions” about the law’s constitutionality under “the principles enun-
ciated in Yoder and Pierce.”154

The United States Court of Appeals for the Ninth Circuit relied on 
Yoder in a 1997 decision about homeschooling that both protected 
parental prerogatives and also suggested the enormous amounts of 
unpaid female labor on which homeschooling frequently depends. The 
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court concluded that a public school district violated a public school 
principal’s constitutional rights when the district decided not to renew 
the principal’s contract as a principal and to offer him reassignment to 
a teaching position because the principal announced that for religious 
reasons he was thinking about removing his eight school-â•‰Â�age children 
from public school to homeschool them. The principal planned on con-
tinuing to work full-â•‰Â�time. The eight school-â•‰Â�age children, ages seven to 
sixteen, would be at home with his wife, who was also caring for their 
four younger siblings.155

Parental Tort Immunity

Notwithstanding the canonical narrative reporting the progressive tri-
umph of children’s best interests over parental prerogatives, parents’ 
rights have actually grown stronger in some contexts over time. Until 
the late nineteenth century, no state recognized the doctrine of parental 
tort immunity, which shields parents from tort liability for intentionally 
or negligently injuring their children. The Mississippi Supreme Court 
created this doctrine in 1891 as a means of upholding parental authority 
and discretion. The court declared that “so long as the parent is under 
obligation to care for, guide, and control, and the child is under recip-
rocal obligation to aid and comfort and obey,” “[t]he peace of society, 
and of the families composing society, and a sound public policy, 
designed to subserve the repose of families and the best interests of 
society, forbid to the minor child a right to appear in court in the asser-
tion of a claim to civil redress for personal injuries suffered at the hands 
of the parent.”156

Courts throughout the nation followed by adopting their own doc-
trines of parental tort immunity,157 and today at least twenty-â•‰Â�five states 
recognize some form of the immunity. For comparison, recall from 
Chapter 3 that just seven states retain some form of interspousal tort 
immunity.

Louisiana exempts a parent from tort liability if he exercises legal 
control over his child. It provides by statute that “[t]he child who is not 
emancipated cannot sue: (1) Either parent during the continuance of 
their marriage, when the parents are not judicially separated; or (2) The 
parent who is entitled to his custody and control, when the marriage of 
the parents is dissolved, or the parents are judicially separated.”158

More commonly, states with parental tort immunity doctrines limit 
the parental conduct that may be the basis of a child’s suit.159 In Blake 
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v. Blake, for instance, the Georgia Court of Appeals held that the doc-
trine of parental tort immunity prevented children injured through their 
father’s allegedly negligent driving from suing their father in tort.160 In 
Pavlick v. Pavlick, the Virginia Supreme Court held that parental tort 
immunity exempted a father from tort liability even if his alleged negli-
gence was responsible for his infant child’s death.161

Courts enforcing doctrines of parental tort immunity often explain 
that they are acting to protect “parental authority,”162 to uphold parental 
“discipline and control,”163 and to maintain “parental freedom in the 
exercise of authority and discretion.”164 With these doctrines, state 
courts have actually augmented the legal rights that parents exercise 
over their children at common law.

In sum, stories recounting the legal supremacy of children’s best inter-
ests can significantly overstate the changes in family law over time. Of 
course, parents do not have unlimited rights over their children. Parents 
who seriously harm their children through abuse or neglect may be sub-
ject to criminal liability and to the involuntary termination of their parenÂ�
Â�tal rights. But parents have retained important aspects of their common 
law rights and have sometimes actually expanded upon their rights at 
common law. Family law continues to prioritize parental prerogatives, 
even when those prerogatives conflict with children’s interests.

Where Is Family Law’s Continued Deference to Parental 
Prerogatives Appropriate and Where Does It Need Reform?

My point in offering this account of family law’s present structure is not 
to establish that a child’s best interests should always be the controlling 
standard in family law’s regulation of the parent-â•‰Â�child relationship. 
Canonical stories about the subordination of parental prerogatives tend 
to presume the normative desirability of privileging children’s interests, 
and some academics have similarly argued that children’s interests 
should be consistently prioritized.165 But there sometimes may be good 
reasons for not employing a child’s best interests standard.

Children, especially young children, are dependent on adults to define, 
debate, and defend their interests. As a practical matter, this means that 
prioritizing children’s best interests can enhance the power and control 
of adults wielding legal authority. These adults may be officially actÂ�Â�ing in 
a child’s interests, but they are also identifying what those interests are.

Judging whether a particular decision or course of action promotes a 
child’s best interests may sometimes, perhaps frequently, be too difficult 
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for a court, legislature, or administrative agency to determine. Applying 
a child’s best interests standard in circumstances that exceed the institu-
tional competence of legal decisionmakers can foster ungrounded and 
unpredictable legal action without sufficient compensating benefit or, 
worse, encourage decisions that simply reflect the personal preferences 
and values of judges, legislators, or administrators. As a Supreme Court 
Justice noted, “[t]his Court more than once has adverted to the fact that 
the ‘best interests of the child’ standard offers little guidance to judges, 
and may effectively encourage them to rely on their own personal 
values.”166

The litigation in Troxel (the grandparent visitation case discussed 
above) appears to provide a striking illustration of this tendency. The 
Washington Superior Court judge in Troxel explicitly relied on his own 
personal experiences and memories in concluding that it was in the chil-
dren’s best interests to have one week of visitation in the summer with 
their grandparents. The judge explained: “â†œæ¸€å±®‘I look back on some per-
sonal experiences.â•–.â•–.â•–.â•–â•‰We always spen[t] as kids a week with one set of 
grandparents and another set of grandparents, [and] it happened to 
work out in our family that [it] turned out to be an enjoyable experience. 
Maybe that can, in this family, if that is how it works out.’â†œæ¸€å±®”167

There is also the related danger that a state empowered to restructure 
families in the name of protecting children, even when ill-â•‰Â�equipped to 
judge a child’s interests, may unfairly target parents whom state actors 
already disfavor for reasons unconnected to children’s welfare, such as 
animus against people of color, sexual minorities, or other disempow-
ered or marginalized groups, or simple discomfort with parents who 
pursue unconventional lifestyles. Consider Painter v. Bannister,168 a 1966 
decision in which the Iowa Supreme Court was apparently so uncom-
fortable with a father’s “Bohemian” lifestyle that it took the highly 
unusual step of awarding custody to grandparents over a fit parent.

Mark Painter’s mother died in a car accident and his father, Harold 
Painter, asked Mark’s maternal grandparents, Margaret and Dwight 
Bannister, to care for Mark temporarily. About a year and a half after 
Mark moved in with the Bannisters, Harold had remarried and he 
wanted Mark to live with him again. When the Bannisters refused, 
Harold sued to regain custody and lost.169 The Iowa Supreme Court’s 
opinion awarding custody to the grandparents strongly suggested the 
judges’ disapproval of the father’s “romantic, impractical and unstable” 
lifestyle.170 The court stressed that “[t]he Bannister home provides Mark 
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with a stable, dependable, conventional, middle-â•‰Â�class, middlewest back-
ground and an opportunity for a college education and profession, if he 
desires it. It provides a solid foundation and secure atmosphere.”171 In 
contrast, the court’s opinion emphasized that “the kind of life Mark 
would be exposed to in the Painter household.â•–.â•–.â•–.â•–â•‰would be unstable, 
unconventional, arty, Bohemian, and probably intellectually stimuÂ�latÂ�
ing.”172 (Readers may be interested to learn that Harold ultimately 
regained custody of Mark in 1968, after Margaret Bannister decided 
not to challenge the custody suit that Harold brought in California 
while Mark was visiting him there.)173

In addition, parents usually, although not always, have more individ-
ualized knowledge about their children than any other adult possesses 
and a more powerful desire to do what is best for their children. A par-
ent’s intense familiarity with and commitment to his child commonly 
makes him better situated and more able than an outside legal decision-
maker to assess the child’s best interests.

Moreover, sometimes using a child’s best interests standard may fail 
to adequately capture all the societal interests legitimately at stake. For 
instance, the Supreme Court’s Palmore opinion ignored the social stig-
matization a child might experience living with a parent who had mar-
ried interracially because the Court did not want to accommodate racial 
prejudice, a stance designed to make us all better off in the long run. 
Palmore also sought to give real life to the Court’s justly celebrated 
Loving decision. Striking down interracial marriage prohibitions would 
lose much of its practical meaning if marrying interracially could cost a 
parent custody of her children.

My point then is not that family law should always place a child’s best 
interests above all else, but that the children’s best interests story, like 
the family law canon’s other progress narratives, concentrates on trum-
peting family law’s supposed distance from its past, rather than scruti-
nizing family law’s present. It directs attention away from family law as 
it is actually organized.

Important aspects of parents’ common law prerogatives remain firmly 
in place. Courts and legislatures continue to give parents enormous 
power over their children, including when parents’ rights are not neces-
sarily consistent with their children’s best interests. Indeed, courts have 
frequently taken common law parental prerogatives to be so common-
sensical and so foundational to American law and society that they have 
embedded many of these prerogatives in constitutional law.
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Legal authorities continue to describe family law as a field that treats 
children’s interests as paramount without focusing on the ways in which 
that narrative’s picture obscures some of family law’s actual contours. 
Judges and legislators, along with scholars and family members, need to 
spend more time thinking about and debating the real question that 
family law confronts: Where is it appropriate to prioritize parental pre-
rogatives over children’s interests, and where, how, and to what extent 
does family law’s continued deference to parental prerogatives need to 
be reformed? For instance, are there ways to modify or adjust the tre-
mendous control that parents exercise over their children’s custody, edu-
cation, employment, punishment, and safety that would allow the legal 
system to better uncover, comprehend, respect, and protect children’s 
individual needs, without creating more problems for children or for 
society than they solve? Can the legal system identify situations in which 
a parent’s ability or willingness to advance his child’s interests is likely 
to be unusually impaired? Can the legal system identify situations in 
which a child is likely to be particularly capable of understanding, artic-
ulating, and explaining her own interests, whether because of the child’s 
age, maturity, or for some other reason?

Family law’s canonical progress narratives insist that the field has 
evolved to keep pace with progressive reform. These narratives draw on 
some undeniable changes in family law over time, changes that have 
frequently benefited less powerful family members. But family law’s 
progress narratives overstate the extent and nature of family law’s his-
torical transformations, obscuring continuity. Too often, these stories 
envision reform as a project already accomplished. They can divert 
attention from examining family law as it actually is and from asking 
whether, when, and why current practices should remain in place.
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III
Wh  a t ’ s  M i ss  i n g 

fr  o m  the    F a m i ly  L aw  C a n o n ?

So far, this book has considered what is contained within the family law 
canon. We have explored narratives, stories, examples, and ideas that 
judges and legislators, as well as commentators and advocates, repeat-
edly invoke to explain family law and its guiding principles, to under-
stand the issues that family law confronts, and to make decisions about 
family law’s future course.

But the power of family law’s canon is also visible in what the canon 
excludes and ignores. Legal authorities describing, enacting, and imple-
menting family law devote little attention to many family relationships 
and routinely ignore the family law governing the poor. Decisionmakers 
often treat these exclusions as if they were commonsensical and beyond 
the need for explicit acknowledgment, much less justification.

This part examines two of the most notable omissions from the family 
law canon. Chapter 5 explores family law’s overwhelming focus on 
marriage, parenthood, and (sometimes) their functional equivalents, to 
the frequent neglect of other family ties. Chapter 6 considers the poor’s 
absence from the family law canon.
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5
S i b l i n g  T i es   a nd   Other     

N o nc  a n o n i c a l  F a m i ly  R e l a t i o nsh   i ps

Hardly a week goes by that I’m not presented with a proposed 
parenting plan that separates siblings.

—â•‰Judge Anne Kass (1998)1

Family law has long revolved around marriage and parenthood. From 
the earliest decades of the United States republic, legal treatises on the 
family focused almost entirely on what modern Americans would call 
the nuclear family and indeed on just two specific relationships within 
that nucleus: the legal bonds between husbands and wives and between 
parents and children. Treatise writers surveying what was then known 
as the law of domestic relations announced in their very titles that they 
covered “The Law of Baron and Femme” or “Husband and Wife” and 
the law of “Parent and Child,” without mentioning ties between other 
family members.2 As a leading history of family law noted, “the tradi-
tional categories of domestic-â•‰Â�relations law” are “matrimony and parentÂ�
hood.”3 The common law of the family was to a remarkable extent 
actually the common law of marriage and parenthood. It reflected and 
expressed the judgment that these were the family relationships that 
mattered much more than any others, certainly for the law and at least 
by implication for life outside the law as well. (Perhaps unsurprisingly, 
historians have discovered that nuclear family forms predominated even 
in colonial-â•‰Â�era America.)4

In more recent years, courts, legislatures, and commentators have 
begun to direct more attention to relationships that are the (more or 
less) functional equivalents of marriage and parenthood, such as non-
marital cohabitation and de facto parenthood. This development is 
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unsurprising as marriage rates have declined in the United States,5 and 
the proportion of children who are not living with two legal parents has 
escalated.6

However, debates about nonmarital cohabitation and de facto parent-
hood still routinely take legal marriage and parenthood as their frames 
of reference and orienting points. Lawmakers, jurists, and commenta-
tors discuss and deliberate about the extent to which the legal regulation 
of nonmarital cohabiting relationships should resemble the legal regula-
tion of marriage. For example, courts often treat some types of property 
that either spouse acquired during marriage as jointly owned and dis-
tribute this property between the spouses at divorce. Considerable 
debate about nonmarital cohabiting relationships focuses on whether 
and when courts should similarly treat some types of property that 
either partner acquired during the relationship as jointly owned and 
subject to court-â•‰Â�ordered distribution at dissolution.7 Similarly, courts 
disagree and deliberate about whether and when an adult who has been 
caring for a child should be granted some or all of the rights and respon-
sibilities associated with legal parenthood.8 These are debates about 
relationships that are the functional equivalents of legal marriage or 
legal parenthood, but they still revolve around marriage or parenthood 
as their reference points.

Family law’s persistent orientation around marriage and parenthood 
is such a standard feature of the field that the lack of attention devoted 
to other family relationships generally goes without explicit notice, operÂ�
Â�ating mostly as an assumed premise. For instance, one book designed to 
introduce law students to family law begins by observing that “[i]n its 
traditional sense, family law, also called domestic relations law, involves 
the legal relationships between husband and wife and parent and child 
as a social, political, and economic unit. In recent years, the boundaries 
of family law have grown to encompass legal relationships among per-
sons who live together but are not married—â•‰so-â•‰Â�called nontraditional 
families.”9 As this description of the field suggests, family law devotes 
remarkably little attention to considering how to regulate and protect 
relationships other than marriage, parenthood, and sometimes their 
functional equivalents.

Illustrations of family law’s tight focus on marriage and parenthood 
abound in both federal and state family law.10 For instance, federal law 
allows certain undocumented immigrants living in the United States 
to avoid deportation and become lawfully admitted for permanent 
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Â�residence if deportation “would result in exceptional and extremely 
unusual hardship to the alien’s spouse, parent, or child, who is a citizen 
of the United States or an alien lawfully admitted for permanent 
residence.”11 The Family and Medical Leave Act (FMLA) entitles eli-
gible employees to up to twelve weeks of unpaid leave a year because of 
the birth or adoption of a child, or to care for a spouse, child, or parent 
with a serious health condition.12 These laws protect marital and parent-â•‰
Â�child relationships, but extend no protection to other family ties.

Indeed, family law’s focus on marriage and parenthood is so intense 
that the legal system generally does not impose financial support obliga-
tions on family members other than spouses, parents, and adult chil-
dren. Whatever one thinks about this as a policy matter, the decision is 
striking in light of the strong cultural, political, and legal traditions in 
the United States preferring private rather than public means of respondÂ�
Â�ing to need. Moreover, governments have concrete fiscal incentives to 
compel family members to support their relatives so that indigent people 
do not need to rely on public assistance. Yet relatives other than spouses, 
parents, and adult children typically do not owe each other financial 
support as a matter of law. Only a few states have enacted (and then 
radically underenforced) laws requiring grandparents, grandchildren, 
or siblings to provide financial support if the recipient relative is needy 
and unable to support himself and the payer relative is able to provide 
support.13

The fact that legal support obligations focus so tightly on spouses, 
parents, and children may, in turn, help further reinforce family law’s 
interest in marriage and parenthood. Family law has understood mar-
riage and parenthood as relationships in which people are supposed to 
support each other financially so that the state does not have to provide 
such support. But the law has not conceived of other family ties in those 
terms, and legal decisionmakers may accordingly believe that govern-
ments reap fewer economic returns from the protection and mainte-
nance of relationships beyond marriage and parenthood.

Yet myriad family bonds beyond marriage and parenthood can be 
central to family life and to the flourishing of family members. One 
reason that relationships with siblings, grandparents, grandchildren, 
aunts, uncles, nieces, nephews, cousins, and other noncanonical rela-
tives are important is that sometimes these relationships function as 
substitutes for marriage or, more commonly, for legal parenthood. For 
instance, one problem with the current hardship exception for avoiding 
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deportation is that this exception is not available to immigrants who 
have established relationships with citizens that are the functional 
equivalents of marriage or parenthood. Deporting these immigrants 
may inflict as much hardship on a citizen as deporting a legal spouse, 
parent, or child. Yet the Supreme Court has made clear that the hard-
ship exception to deportation protects only legalized marital and parent-â•‰
Â�child relationships. In Immigration and Naturalization Service v. Hector 
(1986), an aunt who was raising her two American nieces while living 
illegally in the United States unsuccessfully attempted to invoke a prior 
version of the hardship exception, but the Court explained that 
“Congress has specifically identified the relatives whose hardship is to 
be considered.”14

Noncanonical family relationships can also be important sources of 
support, love, stability, nurturing, care, and comfort, even when these 
relationships are not functioning as substitutes for marriage or parent-
hood. For example, the FMLA provision discussed above covers func-
tional parenting relationships, but does not facilitate caregiving in 
relationships beyond marriage and (legal or functional) parenthood. 
The FMLA defines parent for its purposes as “the biological parent of 
an employee or an individual who stood in loco parentis to an employee 
when the employee was a son or daughter.”15 It defines son or daughter 
to mean “a biological, adopted, or foster child, a stepchild, a legal ward, 
or a child of a person standing in loco parentis.”16 Federal regulations 
implementing FMLA specify that “[p]ersons who are ‘in loco parentis’ 
include those with day-â•‰Â�to-â•‰Â�day responsibilities to care for and financially 
support a child, or, in the case of an employee, who had such responsi-
bility for the employee when the employee was a child. A biological or 
legal relationship is not necessary.”17 This aspect of the FMLA consti-
tutes an important instance where functional parents have secured some 
of the rights associated with legal parenthood. But this FMLA provision 
does not give employees the right to take unpaid leave to care for anyone 
who falls outside the act’s definition of spouse, parent, or child.18

The Sibling Relationship as an Example 
of a Noncanonical Family Tie

Family law’s tight focus on marriage, parenthood, and sometimes their 
functional equivalents leaves out many family relationships. The breadth 
of this exclusion is enormous. Examining the legal treatment of one 
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noncanonical family bond, whose marginalization in family law is par-
ticularly notable, can provide a foundation for better understanding the 
consequences of family law’s narrowness.

The sibling relationship offers a striking illustration of a crucial, yet 
legally neglected, family tie. I do not contend that the sibling relation-
ship is necessarily the most important noncanonical family relationship. 
In any given family, bonds between grandparents and grandchildren, 
between aunts and nieces, between cousins, or between other relatives, 
may be more pivotal. In any event, attempting to rank the significance 
of noncanonical family ties probably makes little sense.

That said, the sibling relationship constitutes a rich example on which 
to focus. Siblings have the potential to be extraordinarily significant in 
each other’s lives, providing intimacy, support, love, joy, connectedness, 
care, and caretaking. At the same time, sibling bonds are probably less 
likely than family ties that span generations to become the functional 
equivalents of parent-â•‰Â�child relationships. The lack of legal attention 
devoted to sibling ties is also particularly remarkable because minor 
siblings are commonly part of each other’s nuclear families. Family law 
devotes almost all its attention to the nuclear family, but not to this 
aspect of it.

The law governing children’s family relationships dwells almost exclu-
sively on children’s ties with their parents rather than children’s ties with 
their siblings, making only modest, scattered, and unsystematic efforts 
to safeguard sibling relationships when they are in jeopardy. Siblings 
who have lived together for years are sometimes separated at adoption 
or parental divorce or death with no right to contact each other, com-
municate, or visit. Siblings who are separated early on may have no 
opportunity and no right even to learn of each other’s existence. This 
chapter uses the example of sibling relationships to explore family law’s 
treatment of noncanonical family ties and to consider some of the reform 
possibilities and choices that emerge when we expand family law’s focus 
beyond marriage and parenthood.

The Significance of Siblings

A burgeoning social science literature on the significance of sibling rela-
tionships can help inform our thinking about the legal regulation of 
sibling ties. This literature is not as extensive as social science work on 
marriage and parenthood; family law’s orientation around marriage 



166 Wh  a t ’ s  M i ss  i n g  fr  o m  the    F a m i l y  L aw  C a n o n ?

and parenthood helps steer scholarly attention in those directions. 
Nonetheless, the literature on siblings makes clear that the sibling rela-
tionship is potentially one of life’s most important connections.

Siblings can know and support each other from their earliest years 
through their final ones. The relationship between two siblings, which 
begins with the birth of the younger sibling and can continue until a 
sibling dies, is often the longest-â•‰Â�lasting relationship that a person ever 
experiences. Most people have a living sibling until the end or nearly the 
end of their lives and remain in contact with their siblings throughout.19 
A sibling relationship can last for decades longer than the relationship 
between a parent and child, which typically ends with the parent’s death 
when the child still has many years left, or the relationship between 
spouses, who usually do not meet until adulthood. Sarah and Bessie 
Delany, two sisters with an especially long-â•‰Â�lasting and close relation-
ship, wrote a joint memoir when Sarah was 103 and Bessie was 101. 
Sarah contended that the two sisters “probably know each other better 
than any two human beings on this Earth.”20

Strong bonds between siblings can develop remarkably early in life. 
Many children spend more time with their siblings than with anyone 
else, except (sometimes) a parent.21 Moreover, siblings provide children 
with an opportunity to experience an intimate family relationship that 
tends to be much more egalitarian than that between parent and child22 
and that operates to at least some extent outside of parental view.23 The 
emotional importance of the sibling relationship can motivate even very 
small children to understand their siblings extremely well. Children 
as young as sixteen to eighteen months can comfort their siblings and 
empathize with them. Two-â•‰Â� and three-â•‰Â�year-â•‰Â�olds can recognize and dis-
cuss their siblings’ abilities, emotions, plans, and desires.24

Siblings who grow up together accumulate a store of shared memories 
and experiences that can shape each sibling individually and establish a 
foundation for their lifelong relationships with each other.25 Indeed, sib-
ling relationships can be so formative that they often create groundwork 
and patterns for other close relationships that siblings develop, such as 
with a romantic partner, spouse, or child.26

Sibling relationships can be especially important when other family 
relationships falter, weaken, change, or end. Children with absent, dys-
functional, or warring parents often forge extraordinarily close and 
intense sibling bonds that provide the children with solace, nurturing, 
caretaking, and secure emotional attachments.27 Adult siblings Â�commonly 
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rely on each other for psychological and material support when a parent 
becomes ill or dies, when a marriage ends, or during other times of 
family crisis.28 Elderly siblings frequently provide each other with com-
fort, security, companionship, belonging, connectedness, and sometimes 
material help and caregiving.29 Many elderly people report that they feel 
closer to their siblings than to any other family members except their 
own children.30 Sibling relationships can be particularly significant later 
in life when spouses have died and children have left or become preoc-
cupied with other responsibilities.31

Elderly siblings who have not maintained affectionate relationships 
with their brothers and sisters often identify this absence as a source of 
tremendous regret and loss.32 Siblings are most likely to develop and 
sustain strong bonds if they have early, close, frequent, and extended 
contact in childhood.33 Closeness in sibling relationships rarely origi-
nates in adulthood.34

Siblings Ignored

Despite the potential significance and value of sibling bonds, however, 
sibling relationships have attracted remarkably little legal attention. 
Legal decisionmakers often overlook sibling ties, and the law frequently 
provides little protection to sibling relationships at times when they are 
vulnerable to disruption or legal termination.

The relegation of sibling relationships to the peripheries of family 
law reaches back to the common law and reflects again the common 
law’s sustained influence on modern family law. Common law courts 
and scholars endlessly discussed, debated, developed, and deployed the 
law of marriage and parenthood, while addressing siblings rarely. The 
common law recognized sibling relationships, but infrequently consid-
ered siblings beyond a few legal contexts, such as incest prohibitions 
barring siblings from sexual or marital relationships with each other35 
or intestacy doctrine specifying the circumstances under which a sibling 
could inherit when a person died without a will.36 Without explicit dis-
cussion, the common law assumed that the sibling tie was a legally mar-
ginal relationship.

Legal consideration of siblings is still fragmentary. Family law scholars 
have written little about sibling relationships,37 and the law’s protection 
for sibling ties remains unsystematic and incomplete. To the extent that 
legislatures have protected sibling relationships at all, they tend to treat 
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that protection more as a legislative gift bestowed at the discretion of 
lawmakers than as a recognition of the legitimate claims of siblings.

The legal treatment of sibling relationships between minor children is 
particularly striking. Childhood is the crucial period for forming and 
solidifying sibling bonds. Moreover, children are systematically more 
vulnerable than adults to both government and private action that harms 
them or simply ignores their interests, which makes the availability of 
legal protection for children’s relationships especially important. Yet 
family law envisions children almost entirely in terms of their relation-
ships with adults—â•‰their parents—â•‰rather than in terms of their relation-
ships with other children—â•‰their siblings. This is still another example 
to add to the ones Chapter 4 discussed of how family law privileges 
parental prerogatives over children’s potentially conflicting interests.

Consider how family law deals with sibling relationships between 
children at moments when those relationships are most likely to be 
threatened, such as when siblings are facing adoption, parental divorce, 
or a parent’s death. (Parents in an intact marriage can also keep siblings 
apart,38 but that appears to be much less common.) Reviewing current 
law in some depth uncovers some of the places where legislatures and 
courts confront key choices about whether and how to protect sibling 
relationships and illustrates some of the ways in which existing law too 
often fails to safeguard sibling bonds.

Adoption. Adoption can separate siblings and legally terminate their 
relationship. When siblings separated by adoption have had the oppor-
tunity to write about their experiences or to speak with the media about 
their lives, they have emphasized the “pain,”39 “â†œæ¸€å±®‘sad[ness],’â†œæ¸€å±®”40 and 
“complete shock”41 that such a separation can inflict. One sixteen-â•‰Â�year-â•‰
Â�old, whose brother was adopted away in the early 1990s at the age of 
six,42 wrote three years after his adoption that she thought of her brother 
“every day—â•‰so much that it hurts. It hurts the most when his birthday 
passes. He’s getting older without me.”43 She had no right to contact her 
brother, to visit him, or to know where he lived. Her brother’s adoptive 
parents had never responded to her request that they permit visits. 
Indeed, the adoptive parents had changed her brother’s first and last 
name, and she did not know either.44 Another woman, the oldest of four 
sisters separated for adoption in 1989 when they were thirteen, eight, 
four, and three, reported eleven years later that finding her sisters “â†œæ¸€å±®‘was 
something I dreamed of and cried myself to sleep over many nights.’â†œæ¸€å±®”45 
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One of the woman’s sisters said that after the separation “â†œæ¸€å±®‘[e]very night 
I would cry and pray; all I ever wanted was my sisters.’â†œæ¸€å±®”46

Some people who were separated from their siblings by adoption have 
spent decades attempting to locate their siblings again. One man, unable 
to discover any information about his adopted away sister, checked the 
personal ads in his city’s newspapers “â†œæ¸€å±®‘[e]very day for about 30 years’â†œæ¸€å±®” 
in the hope of discovering news of her.47 One family “â†œæ¸€å±®‘put ads to [their 
adopted away sister] in the newspaper, like ‘Happy 32nd birthday. Wish 
we knew who you were,’’â†œæ¸€å±®” in the hope of attracting their sister’s atten-
tion.48 A woman who finally found her adopted away siblings after 
thirty-â•‰Â�one years explained: “â†œæ¸€å±®‘I was determined to find my sister and 
brother because I remembered them and I loved them. Because they’re 
my sister and brother.’â†œæ¸€å±®”49 Another woman, who searched for her adopted 
away sister for more than forty years, recounted “that as the oldest sib-
ling, she ha[d] always dreamed of finding her sister.”50 A man who 
looked for his two adopted away sisters for twenty years described life 
without his sisters as “â†œæ¸€å±®‘like a circle that wasn’t complete.’â†œæ¸€å±®”51 One of 
his sisters reported after the siblings were reunited that finding her 
brother “â†œæ¸€å±®‘filled a hole in [her] heart.’â†œæ¸€å±®”52 The other sister explained 
“â†œæ¸€å±®‘[t]hat missing piece of the puzzle is gone now. Now, we’ve got our 
brother back.’â†œæ¸€å±®”53

Even adopted children who do not know if they have biological sib-
lings express a strong desire to discover whether they have such siblings, 
to meet their siblings, and to have ongoing relationships with them.54

People who learn in adulthood that they have a biological sibling who 
was adopted into another family often begin extensive searches for their 
brother or sister. They can spend hours or years “searching the Internet 
and writing e-â•‰Â�mails,” employing lawyers,55 “filling out forms and 
waivers,”56 or seeking the help of newspaper publicity.57 Although it can 
be difficult, some siblings who find one another for the first time as 
adults manage to develop close relationships, “exchang[ing] thousands 
of e-â•‰Â�mails,”58 “getting together about once a week,”59 “â†œæ¸€å±®‘talk[ing] every 
day,’â†œæ¸€å±®”60 or “talk[ing] twice a day.”61

Perhaps unexpectedly, the world of assisted reproductive technology 
(ART) also provides evidence of how powerful the desire to know one’s 
biological siblings can be. Many people conceived through ART with 
the use of donor gametes have made great efforts to discover whether 
they have biological half-â•‰Â�siblings through a common donor parent, to 
find those siblings, and to build relationships with them, overcoming 
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obstacles created by an ART system that is often not structured to facil-
itate or even recognize those connections.62

Adoption law historically did not create a “presumption” in favor of 
keeping siblings together,63 much less impose an “affirmative duty” on 
states to do so.64 If siblings were adopted into separate families, more-
over, the law considered their relationship severed and made no provi-
sion for contact, visitation, or even the opportunity to learn of a sibling’s 
existence. The operative premise was that biological siblings were legally 
connected through their relationships with a shared parent or parents. 
Once a child’s legal relationship with her birth parents ended, siblings 
no longer had any legally recognized tie to each other. Indeed, one sign 
of how marginal the sibling relationship has been to historical under-
standings of adoption is that several leading histories of adoption in 
the United States do not even list siblings, brothers, or sisters in their 
indexes.65

Although there has been some important reform in recent years, 
adoption law’s attempts to protect sibling relationships remain relatively 
modest and sporadic. We can start with the law governing whether 
Â�siblings available for adoption are placed in the same adoptive home 
and then turn to how the law treats siblings who are separated by 
Â�adoption.

Federal law and the law of some states display some concern about 
placing siblings together for adoption. For instance, federal law condi-
tions some federal funding on a state’s agreement to make “reasonable 
efforts” “to place siblings removed from their home in the sameâ•–.â•–.â•–.â•–â•‰
adoptive placement, unless the State documents that such a joint place-
ment would be contrary to the safety or well-â•‰Â�being of any of the sib-
lings.” The law does not elaborate on what “reasonable efforts” means 
or specify the documentation that states must produce to separate sib-
lings.66 Moreover, a United States District Court has held that this law 
creates no privately enforceable rights.67 It is unclear what impact, if 
any, the federal law has had on how states actually treat siblings.

The state statutes and regulations that have been promulgated thus 
far vary in their declared approaches to placing siblings for adoption. 
Some states employ the “reasonable efforts” language also used in fed-
eral law. Arizona provides that the state “shall make reasonable efforts 
to place” a child available for adoption “with the child’s siblings,” “unless 
a court determines thatâ•–.â•–.â•–.â•–â•‰the placementâ•–.â•–.â•–.â•–â•‰would be contrary to the 



171Sibling Ties and Other Noncanonical Family Relationships

child’s or a sibling’s safety or well-â•‰Â�being.”68 Missouri simply provides 
that adoption agencies “shall make reasonable efforts to place siblings 
together.”69 Other states employ different language, while ultimately 
leaving the question of whether siblings will be placed together to the 
judgment of adoption agency officials. In New York, “[m]inor siblings 
or half-â•‰Â�siblings who are free for adoption must be placed together in a 
prospective adoptive family home unless the [agency] determines” “after 
a careful assessment” according to specified criteria “that such place-
ment would be detrimental to the best interests of one or more of the 
children.”70 “Factors to be considered in making a determination of 
whether siblings or half-â•‰Â�siblings may be placed separately must include, 
but are not limited to: (i) the age differences among the siblings; (ii) the 
health and developmental differences among the siblings; (iii) the emo-
tional relationship of the siblings to each other; (iv) the individual Â�service 
needs of the siblings; and (v) the attachment of the individual siblings to 
separate families/locations.”71 Massachusetts provides that “[s]iblings 
shall be placed in the sameâ•–.â•–.â•–.â•–â•‰adoptive home unless the [agency] docu-
ments a written explanation in the children’s record as to why such 
placement is not in the best interest of the children.”72

In addition, most state law on the placement of siblings for adoption 
focuses exclusively on siblings who are available for adoption at the same 
time. Few states address situations in which one or more siblings have 
already been adopted and another sibling subsequently becomes avail-
able for adoption. The statutes that do cover this situation range widely 
in the protection they offer to sibling relationships. Consider the law in 
West Virginia, Florida, and Illinois. West Virginia and Florida provide 
that the state must notify a parent who has adopted one sibling if another 
sibling becomes available for adoption,73 while Illinois law provides that 
the state will “make a good faith effort to” provide such notification.74 
If the first sibling’s adoptive parent would like to adopt the second sib-
ling, West Virginia specifies that the state may keep the siblings apart 
only by presenting a court with “clear and convincing evidence” that 
the adoption would be contrary to the best interests of one or both sib-
lings.75 Somewhat less protectively for sibling relationships, Florida pro-
vides that an adoption application from the first sibling’s adoptive parent 
“will be given the same consideration as an application for adoption by 
a relative.”76 Illinois law does not create a preference in favor of the first 
sibling’s adoptive parent, but instead instructs the state Department of 
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Children and Family Services to consider at least eight factors in deciding 
who should adopt the second sibling, one of which is “the family ties 
between the child and the child’s relatives, including siblings.”77

When siblings are adopted by different parents, many states treat the 
sibling relationship as legally terminated. Legal attention remains tightly 
focused on the connection between parent and child. For instance, the 
West Virginia Supreme Court has reported that “[t]he right to sibling 
visitation does not apply in adoption cases.”78 Virginia law provides 
that except in adoptions by a new spouse of a birth or adoptive parent, 
siblings “shall, by final order of adoption, be divested of all legal rights 
and obligations in respect to the child including the right to petition any 
court for visitation with the child.”79

With little apparent effect to date, federal law conditions some federal 
funding on a state’s agreement to make “reasonable efforts”—â•‰a term 
again left undefined—â•‰“to provide for frequent visitation or other 
ongoing interaction between the siblings [separated by adoption], unless 
that State documents that frequent visitation or other ongoing interÂ�
action would be contrary to the safety or well-â•‰Â�being of any of the 
siblings.”80

Some state statutes mention visitation or communication between sib-
lings separated by adoption, but most of these laws impose no require-
ments on adoptive parents and confer no rights on siblings. One common 
pattern is for state laws that discuss postadoption sibling contact to 
focus on advice and encouragement. For instance, Iowa requires adop-
tion agencies to “[e]ncourage prospective adoptive parents to plan for 
facilitating postadoption contact between the child and the child’s sib-
lings.” Iowa also requires adoption agencies to “[p]rovide prospective 
adoptive parents with information regarding the child’s siblings” and 
“information regarding the importance of sibling relationships to an 
adopted child.”81 California law does the same,82 and case law in CaliÂ�
fornia makes clear that neither adoption agencies nor courts in California 
have the authority to compel an adoptive parent to permit visitation 
between siblings separated by adoption.83 Colorado law similarly limits 
itself. It instructs courts hearing adoption petitions to “inquire as to 
whether the adoptive parents have received counseling regarding chil-
dren in sibling groups maintaining or developing ties with each other” 
and states that “if the adoptive parents are willing, the court may 
encourage reasonable visitation among the siblings when visitation is in 
the best interests of the child or the children.”84 Maine law provides that 
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the state “shall make reasonable efforts to establish agreements with 
prospective adoptive parents that provide for reasonable contact between 
an adoptive child and the child’s siblings when the [state] believes that 
the contact will be in the children’s best interests.”85 Washington 
instructs courts reviewing and approving agreements to adopt a child 
from foster care to “encourage the adoptive parents, birth parents, foster 
parents, kinship caregivers, and the department [of social and health 
services] or other supervising agency to seriously consider the long-â•‰Â�term 
benefits to the child adoptee and siblings of the child adoptee of pro-
viding for and facilitating continuing postadoption contact between 
siblings.”86

Other state laws permit courts to issue orders providing for postadop-
tion sibling contact, but only if adoptive parents agree. For example, 
Indiana authorizes courts issuing adoption decrees to order “specific 
postadoption contact for an adopted child who is at least two (2) years 
of age with a pre-â•‰Â�adoptive sibling,” but only if “each adoptive parent 
consents to the court’s order for postadoption contact privileges” and 
“the court determines that the postadoption contact would serve the 
best interests of the adopted child.”87 Louisiana law similarly provides 
that courts may approve agreements that adoptive parents have made 
for postadoption sibling contact if “[t]he child has an established, sig-
nificant relationship with [the child’s sibling] to the extent that its loss 
would cause substantial harm to the child” and “[t]he preservation of 
the relationship would otherwise be in the best interest of the child.”88 
Tennessee law explicitly states that “[t]he adoptive parents of a child 
shall not be required by any order of the adoption court to permit visita-
tion by any other person.” Adoptive parents in Tennessee may, “in their 
sole discretion,” decide to allow sibling visitation or other sibling con-
tact. But even if adoptive parents agree “to permit visitation or contact,” 
their agreement does not give siblings “any enforceable rights.”89

Only a few states permit courts to order postadoption sibling contact 
over an adoptive parent’s objection. Florida law authorizes courts to 
order postadoption sibling communication or contact for a child adopted 
from the custody of the state “[i]f the court determines that the child’s 
best interests will be served by postadoption communication or con-
tact.” “Statements of the prospective adoptive parents” are one factor 
that courts must consider in deciding whether to order postadoption 
sibling communication or contact, but not the only factor.90 After an 
adoption takes place, an adoptive parent in Florida may petition at any 
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time for review of a sibling communication or contact order. “[T]he 
court may order the communication or contact to be terminated or 
modified, as the court deems to be in the best interests of the adopted 
child; however, the court may not increase contact between the adopted 
child and siblingsâ•–.â•–.â•–.â•–â•‰without the consent of the adoptive parent or 
parents.”91 Nevada authorizes courts in adoption proceedings to grant 
siblings “a reasonable right to visit” the adopted child in cases where the 
siblings were previously granted “a similar right” while the child was 
“in the custody of an agency which provides child welfare services.”92 
Arkansas law provides that “[s]ibling visitation shall not terminate if the 
adopted child was in the custody of the Department of Human SerÂ�
vices and had a sibling who was not adopted by the same family and 
before adoption the circuit court in the juvenile dependency-â•‰Â�neglect or 
families-â•‰Â�in-â•‰Â�need-â•‰Â�of-â•‰Â�services case has determined that it is in the best 
interests of the siblings to visit and has ordered visitation between the 
siblings to occur after the adoption.”93

In addition, a few states give siblings themselves the right to seek 
postadoption contact with each other. For example, Massachusetts per-
mits “[a]ny child over 12 years of age [to] request visitation with siblings 
whoâ•–.â•–.â•–.â•–â•‰have been adopted in a foster or adoptive home other than 
where the child resides.”94 When a child is being adopted by a step-
parent, Vermont permits the child’s sibling to request postadoption visi-
tation or communication. Vermont authorizes courts to grant the request 
if it is in the adopted child’s best interests, taking into account “any 
objections to the requested order by the adoptive stepparent and the 
stepparent’s spouse.”95 A sibling in New Jersey may petition for postÂ�
adoption visitation and receive it if she can prove “by a preponderance 
of the evidence that visitation is necessary to avoid harm to the” brother 
or sister who has been adopted away from her.96 Maryland law provides 
that “[a]ny siblings who are separated due to a[n]â•–.â•–.â•–.â•–â•‰adoptive place-
ment may petition a court, including a juvenile court with jurisdiction 
over one or more of the siblings, for reasonable sibling visitation rights.” 
Maryland instructs a court considering such a petition to “weigh the 
relative interests of each child and base its decision on the best interests 
of the children promoting the greatest welfare and least harm to the 
children.”97

Even where they do exist, however, laws authorizing siblings to seek 
postadoption visitation and laws empowering courts to order such 
Â�visitation over an adoptive parent’s objection may be struck down as 
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unconstitutional or substantially narrowed by judges in order to save 
their constitutionality.

The Supreme Court’s current constitutional jurisprudence on chil-
dren’s family relationships revolves tightly around the parent-â•‰Â�child 
bond. As Chapter 4 observed, the Court has protected parents’ rights of 
custody and control over their children even when parents are intent on 
excluding other relatives. The Court’s plurality opinion in Troxel v. 
Granville (2000) concluded that a state nonparent visitation statute was 
unconstitutional as applied where a state court relied on the statute in 
granting a visitation petition from two grandparents without according 
“any material weight” to the mother’s determination of her children’s 
best interests.98 The Troxel plurality was convinced that the mother’s 
“fundamental right to make decisions concerning the care, custody, and 
control of her two daughters” had been infringed upon in this case,99 
although the plurality explicitly chose not to settle “whether the Due 
Process Clause requires all nonparental visitation statutes to include a 
showing of harm or potential harm to the child as a condition precedent 
to granting visitation.”100

In my view, the Supreme Court’s constitutional decisionmaking could 
benefit from a much more systematic exploration of the value of nonÂ�
canonical family relationships. The Court has only rarely focused on 
family ties beyond marriage and parenthood.101 As the Court’s case law 
is now organized, laws authorizing postadoption sibling visitation 
without an adoptive parent’s agreement may unconstitutionally impinge 
upon the strong vision of parental autonomy that the Troxel plurality 
endorsed, at least unless courts or legislatures substantially modify these 
statutes.

Since Troxel, some state supreme courts have upheld nonparent visita-
tion statutes after interpreting the statutes to include a requirement that 
judges accord special weight to a parent’s assessment of her child’s best 
interests.102 These decisions suggest that at least some courts might be 
willing to uphold postadoption sibling visitation statutes after similarly 
interpreting those statutes to give special weight to a parent’s judgment 
about her child’s best interests.

Other state supreme courts have further constrained nonparent visita-
tion laws since Troxel. For instance, some courts have held that non-
parent visitation statutes must both give special weight to a parent’s 
assessment of her child’s best interests and also require the nonparent 
plaintiff who is seeking visitation to demonstrate that denying visitation 
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would harm the child whose visitation is sought. Some of these deci-
sions have read a requirement to show harm into nonparent visitation 
statutes,103 while other decisions have struck down nonparent visitation 
statutes for failing to include such a requirement.104 This line of case law 
augments protections for parental prerogatives. But if given the oppor-
tunity to litigate, at least some plaintiffs seeking postadoption visitation 
with a sibling should be able to establish that denying visitation would 
significantly harm the plaintiff’s sibling.

Parental Divorce or Death. Let’s turn to parental divorce and then con-
sider a parent’s death, which can sometimes have similar consequences 
for sibling relationships. Siblings whose parents divorce are still legally 
recognized as siblings. But parental divorce can leave siblings in sepa-
rate households and threaten the maintenance of functioning ties 
between siblings, at a time when children often have more need than 
ever for support and stability in their sibling relationships.105

Some siblings who were separated after their parents’ divorce have 
publicly described the hurt and loss that they experienced. One woman 
recounted her separation from her brother this way: “â†œæ¸€å±®‘When I was 
littleâ•–.â•–.â•–.â•–â•‰my mom and dad had a divorce and my brother and I were 
split. The father took him and my mother took me. It’s hard at 5 years 
old to be playing with your brother all this time and all of a sudden he’s 
gone and you can’t see him and talk to him.’â†œæ¸€å±®”106 Another woman wrote 
that she “was left with a broken heart” after her divorcing parents sepa-
rated their children, with her father getting custody of her and her 
mother getting custody of her sister and brother.107 A third woman’s 
parents separated when she was an infant. Her mother took her, and her 
father took her sister. When she learned of her sister’s existence five years 
later, she “recall[ed] feeling a combination of anger, hurt, frustration, 
and powerlessness in being denied a sibling relationship for so long.”108

Divorce courts in every state will sometimes split custody of siblings 
between parents so that some siblings live with one parent and other 
siblings live with the second parent. One study of contested custody 
cases found that courts awarded split custody 14.2% of the time when 
the mother requested joint physical custody and the father requested 
sole physical custody, that courts awarded split custody 7.5% of the 
time when each parent requested sole physical custody, and that courts 
awarded split custody 3.1% of the time when the mother requested sole 
physical custody and the father requested joint physical custody.109 
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Another study of child custody awards found that “[s]plit custody was 
awarded in 13 percent of the disputed cases but in only 4 percent of the 
couples without a formal dispute.”110

Sometimes courts ordering split custody are attempting to resolve 
custody battles between two parents who each want custody of all their 
children. Sometimes courts accept split custody plans that one parent 
has advocated or that both parents support and perhaps have already 
implemented upon separating. Split custody can appeal to a parent as a 
way of distributing the financial burdens and psychological benefits of 
childrearing. Alternatively or in addition, split custody can appeal to a 
parent who feels closer ties to some of his children rather than others. 
For instance, split custody often operates along sex-â•‰Â�based lines, with 
mothers receiving custody of girls and fathers receiving custody of 
boys.111 Anne Kass, a family court judge in Albuquerque, New Mexico, 
reported that “[h]ardly a week goes by that [she is] not presented with a 
proposed parenting plan that separates siblings. Often the division is 
along gender lines—â•‰dads take sons, moms take daughters. Sometimes 
the division is based on age—â•‰dad takes the older child, mom the little 
one.”112 Judge Kass recounted one case that “involved a dad who insisted 
on taking the younger of his two sons—â•‰the one who looked just like 
dad. The boys were 18 months apart in age. Within a year of separation, 
the older boy had become a ‘failure-â•‰Â�to-â•‰Â�thrive’ child. Failure-â•‰Â�to-â•‰Â�thrive is 
the label for a physical condition that is the result of emotional injury. 
Children who develop it stop growing physically.”113 In each of these 
scenarios, parents and/or courts sometimes envision split custody as a 
way of promoting strong relationships between parents and the children 
left in their custody, even as this arrangement may harm or disregard 
sibling ties.

Judge Kass was personally concerned about split custody, and she 
reported that “Albuquerque family court judges reject parenting plans 
that separate siblings unless a child psychologist talks to the family and 
approves the separation.”114 But in general, courts often do not address 
split custody systematically or consistently.

Some courts appear to impose no presumptions against split custody 
at divorce. They split the custody of siblings when that is “desirable,”115 
“reasonable,”116 or “best,”117 or they treat the separation of siblings as 
just one factor among many for a court to take into account in determinÂ�
Â�ing custody.118 Some state statutes similarly include a child’s relationÂ�Â�ship 
with siblings as one factor for courts to consider in deciding custody.119
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Other courts have announced varying presumptions against split cus-
tody, requiring what they deem to be “exceptional” circumstances,120 
“overwhelming”121 or “strong need,”122 or “compelling”123 or “over-
riding reasons.”124 However, courts apply these declared standards with 
virtually unfettered discretion, remarkable inconsistency, and frequently 
questionable logic.

A presumption against split custody that sounds strict in theory often 
means much less in practice. For instance, Kansas is a rare state with a 
statute explicitly addressing split custody. The law provides that “[i]n an 
exceptional case, the court may order a residential arrangement in which 
one or more children reside with each parent and have parenting time 
with the other.”125 But the Kansas Court of Appeals has interpreted this 
statutory language so that the reference to exceptionality appears to 
impose no additional constraints on courts, holding that “when the dis-
trict court makes a finding, supported by substantial competent evi-
dence, that divided custody is in a child’s best interests, the court has 
met the requirement of establishing an ‘exceptional case.’â†œæ¸€å±®”126

Similarly, the arguments that some parents advance for split custody 
arrangements along sex-â•‰Â�based lines, and that some courts endorse, 
accept, or tolerate, can reflect deeply gendered understandings about the 
skills and preferences that each sex will and should develop and even 
about which children are most valuable. Parents and/or courts can 
present these arguments with little analysis or reflection about the sex 
roles and sex-â•‰Â�based hierarchy that they assume, enforce, and perpetuate. 
Indeed, modern arguments for sex-â•‰Â�based split custody arrangements 
can sometimes evoke recollections of tender years doctrines, which courts 
and legislatures officially repudiated in the 1970s and 1980s as incon-
sistent with constitutional prohibitions on sex discrimination and with 
children’s best interests. Recall from Chapter 4 that these doctrines rested 
on the cultural premise that gendered differences between women and 
men were stark, unchanging, and invariable, making mothers “naturally” 
more suited to raise daughters and less suited to raise sons.

In re Marriage of Pundt (1996)127 suggests how a parent’s arguments 
for sex-â•‰Â�based split custody may be infused with gendered reasoning. 
This case revolved around a custody dispute between Jeanice and Ricky 
Pundt. Jeanice sought custody of all three of the couple’s children, while 
Ricky sought custody of his son, Derrick, but not his two daughters, 
Danielle and Devin.128 “Jeanice testified she felt Ricky was polarizing 
the family along gender lines. She stated Ricky favored Derrick and did 
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not exhibit much interest in the girls. She felt that while in Ricky’s care, 
Derrick began to exhibit more of a disparaging attitude towards the 
girls. She testified the girls missed Derrick, and she felt it would be better 
not to separate the children.”129 Ricky’s own testimony appeared to sup-
port Jeanice’s account in some respects. Ricky singled out Derrick as 
“his best friend.”130 Ricky did not explain why his daughters did not 
qualify for that status, but Ricky stressed that he and Derrick shared 
conventionally masculine pastimes, stating that “he and Derrick had 
similar interests, such as watching sports and playing basketball.”131 
The Iowa Court of Appeals awarded Ricky custody of Derrick despite 
Jeanice’s concerns.132

In Harris v. Harris (1994),133 at least one court appeared to endorse 
gendered arguments for sex-â•‰Â�based split custody arrangements. This case 
centered on a custody dispute between Gina and Frank Harris over their 
children, Cole and Marissa. A Vermont family court awarded custody 
of Cole to his father and custody of Marissa to her mother.134 As the 
Vermont Supreme Court noted on appeal, “[i]n rendering its decision, 
the family court suggested that Cole had a natural affinity for his father, 
who teaches him ‘things a young boy should know,’â†œæ¸€å±®”135 including 
instruction in “fishing, hunting, and softball.”136 The family court’s lan-
guage suggested that this court had a gendered understanding of what 
boys “â†œæ¸€å±®‘should know’â†œæ¸€å±®” and which parent was “natural[ly]” best situated 
to teach a boy those important lessons.

The Vermont Supreme Court in Harris did not endorse the family 
court’s language, but the supreme court also did not appear eager to 
systematically examine the gendered nature of the family court’s rea-
soning. The supreme court swiftly announced that it did “not interpret 
[the family court’s] comments in this regard as an indication it applied a 
preference that Cole remain with his father because he was a boy” and 
insisted that the family court had not violated a Vermont statute that 
formally disestablished a tender years doctrine by prohibiting courts 
from “â†œæ¸€å±®‘apply[ing] a preference for one parent over the other because of 
the sex of the child [or] the sex of a parent.’â†œæ¸€å±®”137

Half-â•‰Â�Siblings. Half-â•‰Â�siblings are especially likely to be separated at 
divorce or when their shared parent dies.138 Half-â•‰Â�siblings who grow up 
together can develop extremely close relationships. They often do not 
distinguish between full and half-â•‰Â�siblings, thinking about each other 
just as sisters and brothers. In contrast, half-â•‰Â�siblings with little contact 
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in childhood tend to have more distant relationships in adulthood and 
to think about each other in ways that emphasize their different histo-
ries rather than their shared ties.139

Custody law frequently adds obstacles to the development of close ties 
between half-â•‰Â�siblings. While some courts considering split custody 
extend the same protections to full and half-â•‰Â�sibling relationships,140 
many courts will not apply their presumptions against splitting custody 
of full siblings to cases involving half-â•‰Â�siblings. These latter decisions 
treating half-â•‰Â�siblings differently sometimes seem to assume that half-â•‰
Â�sibling relationships are necessarily less close or significant than full 
sibling relationships.141 More explicitly, courts refusing to create pre-
sumptions against splitting half-â•‰Â�siblings prioritize fairness between par-
ents over the promotion of sibling relationships. These courts note that 
a presumption against separating half-â•‰Â�siblings would favor the custody 
claims of the half-â•‰Â�siblings’ common parent and insist that this “ironclad 
advantage”142 “would be blatantly unfair to”143 the other parent or par-
ents involved in a custody dispute. They assume, without apparently 
considering the possibility of an alternative, that equity between parents 
disputing custody takes precedence over fostering relationships between 
half-â•‰Â�siblings subject to such disputes.

When half-â•‰Â�siblings are separated into the homes of different parents, 
the half-â•‰Â�siblings often have no right to visit each other over a parent’s 
objection. State visitation statutes frequently offer no help to siblings. By 
2000, every state had enacted laws providing for some type of grand-
parent visitation.144 But the passage of grandparent visitation statutes 
appears to have been driven less by a broad commitment to expanding 
family law’s focus beyond marriage and parenthood and more by the 
extraordinary lobbying efforts and political power of groups promoting 
the interests of older Americans, such as the AARP. Thomas Downey, a 
member of Congress who advocated for grandparent visitation rights, 
noted candidly in 1991 the “well-â•‰Â�known fact that seniors are the most 
active lobby in this country, and when it comes to grandparents there is 
no one group more united in their purpose.”145 Congress designated 
1995 “the ‘Year of the Grandparent.’â†œæ¸€å±®”146 Siblings and other noncanon-
ical relatives do not come close to garnering this level of political sup-
port. Many states limit their nonparent visitation laws to grandparents 
and do not permit other relatives, such as siblings, to seek visitation. 
Even within these nonparent visitation statutes, the premise that family 
law revolves around marriage and parenthood remains powerful.
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Several suits seeking visitation with a half-â•‰Â�sibling over a parent’s 
objection have failed because the state provided no sibling visitation 
statute. Court decisions rejecting these suits prioritize “parental authorÂ�
ity,”147 “[a] parent’s right to associate with and make decisions con-
cerning the care, custody and control of his or her children,”148 “the 
right of parents to raise their children as they see fit.”149 The courts start 
from the premise that parents have a right to exclude nonparents, 
including siblings, from visitation with a child and refuse to disturb that 
premise without statutory authorization.150

Some half-â•‰Â�siblings have been unable to secure rights to visit each other 
even in states with sibling visitation statutes.151 Legislatures often strictly 
limit these laws in the interest of minimizing infringement on “parental 
authority,”152 permitting suits for sibling visitation over a parent’s objec-
tion only where parent-â•‰Â�child relationships have already been affected by 
death, divorce, separation, or judicial supervision. One half-â•‰Â�sibling lost 
a visitation suit because the state statute (since repealed) authorized sib-
ling visitation over a parent’s objection only if at least one of the siblings 
at issue had a deceased parent.153 Another half-â•‰Â�sibling lost a visitation 
suit because the state statute authorized sibling visitation over a parent’s 
objection only in cases where the sibling whose visitation was sought 
either had a deceased parent or had parents who were divorced or living 
separately.154 A third half-â•‰Â�sibling lost a visitation suit because the state 
statute authorized sibling visitation over a parent’s objection only if 
both siblings were dependent children already under the jurisdiction of 
the juvenile court.155

In re Victoria C. involved a half-â•‰Â�sibling plaintiff who fell outside 
Maryland’s sibling visitation statute because that law applies only to 
minor siblings.156 Victoria was sixteen when she initiated her suit, but 
nineteen by the time the Maryland Court of Special Appeals decided 
her case in November 2012.157 (As of this writing, the case is before 
Maryland’s highest court, which has not yet issued a decision on the 
merits.)158

Victoria’s mother died.159 Until March 2009, when Victoria was fif-
teen, she lived with her father, George, his wife, Kieran, and their chil-
dren, Lance (then three years old) and Evan (then eighteen months).160 
The Court of Special Appeals tersely explained that in March 2009 
“Victoria went to live with her aunt [in Texas] after an abuse allegation 
against George was sustained.”161 Victoria returned from Texas a year 
later, but George and Kieran would not let Victoria live in the family 
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home or visit Lance and Evan, whom she had not seen since leaving for 
Texas.162 Victoria went into foster care and filed suit, seeking visitation 
with Lance and Evan.163

The Court of Special Appeals held that an adult sibling was legally no 
different from any other “third part[y] seeking visitation.”164 This meant 
that the court would safeguard George’s and Kieran’s “constitutionally 
protected, fundamental liberty interest in the care, custody, and control 
of their children”165 by requiring Victoria to prove either that George 
and Kieran were unfit parents or that there were “exceptional circum-
stances” demonstrating that denying visitation would have “a signifi-
cant deleterious effect” on Lance and Evan.166 The court found that 
Victoria had failed to satisfy either requirement and accordingly did not 
consider whether visitation with Victoria would be in Lance’s and Evan’s 
best interests.167

In part, this holding suggests (as the judicial decisions discussed in 
Chapter 4 also do) how leniently courts define parental fitness. George 
had abused his daughter, and Kieran had been the other adult in the 
household. The two then refused to allow Victoria back into their home, 
left her with no alternative better than foster care, and denied her con-
tact with her brothers. But Victoria’s counsel apparently concluded 
nonetheless that it would not be possible to establish that George and 
Kieran were unfit parents to Lance and Evan, and Victoria did not even 
raise that argument.168

Victoria’s legal defeat also illustrates how narrowly the Court of 
Special Appeals defined the “exceptional circumstances” that could jus-
tify sibling visitation over a parent’s objection. George and Kieran con-
ceded that Victoria had close and caring relationships with her brothers 
when the three siblings lived together.169 Yet the court concluded that 
Victoria had not proven that denying visitation would harm Lance and 
Evan, in part because George and Kieran had shut Victoria out for so 
long that the boys now had diminished (in Lance’s case) or no (in Evan’s 
case) memories of her.170

Of course, denying visitation did unquestionably harm Victoria. She 
“testified that she had been close to her siblings before she left home 
and, since she had been unable to see them, ‘[i]t has been like a hold, 
kind of. I just—â•‰I miss them. They were an entire section of my life.’â†œæ¸€å±®”171 
However, the court stressed that “[w]hile it may be true that Victoria 
has suffered unfortunate and regrettable harm, harm suffered by an 
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adult as the result of a denial of visitation with minor children is not a 
consideration in a court’s exceptional circumstances analysis.”172

It is also important to note that even siblings who fall within a state 
visitation statute may face constitutional obstacles under a jurispru-
dence that is riveted on parent-â•‰Â�child relationships. In Herbst v. Swan 
(2002),173 Jeana Herbst, who was already an adult, sought visitation under 
a California sibling visitation law with her six-â•‰Â�year-â•‰Â�old half-â•‰Â�brother, 
Jake Herbst. Jeana’s and Jake’s father had died, and Jake’s mother, 
Charlene Swan, objected to visitation between the half-â•‰Â�siblings.174 The 
California Court of Appeal held that granting Jeana’s petition for visita-
tion would be inconsistent with the Troxel plurality’s understanding of 
“the fundamental liberty interest of a parent,” as the petition “suggest[ed] 
no compelling facts to overcome the presumption that [Swan] is acting 
with the best interests of Jake in mind.”175

In sum, the legal vulnerability of sibling relationships has attracted 
insufficient attention. Yet sibling relationships can be enormously sig-
nificant, providing care, love, support, joy, connectedness, intimacy, 
and nurture. A legal regime that fails to adequately safeguard sibling 
relationships can impose tremendous costs on people who lose opportu-
nities to develop and maintain bonds with their siblings.

Reexamining Family Law from the Perspective 
of Noncanonical Relationships

Questioning family law’s reflexive focus on marriage, parenthood, and 
sometimes their functional equivalents helps direct our attention to the 
legal treatment of noncanonical family members like siblings. It encour-
ages us to think systematically about how best to reform the law’s regu-
lation and protection of noncanonical family ties. Lawmakers and 
judges, as well as scholars, advocates, and family members, should all 
participate in this process of reexamining family law. Thinking about 
how to protect and promote noncanonical family bonds is as compli-
cated and multifaceted, and involves as many choices, trade-â•‰Â�offs, and 
decisions, as thinking about how to protect and promote marital or 
parental relationships. Even if everyone were to agree that noncanonical 
family ties merit more legal support and safeguarding, difficult, com-
plex, and potentially divisive questions would still remain about how 
best to accomplish this goal, in what ways, under what circumstances, 
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and at what costs. In the interest of sparking dialogue and debate, this 
chapter concludes by exploring some potential policy reforms that come 
into view when considering family law through the lens of sibling rela-
tionships.

Adoption

Let’s return to adoption, starting again with the issue of whether sib-
lings who are available for adoption at the same time are placed in the 
same adoptive home. As this chapter has observed, current law on sib-
ling placement at adoption, where it exists, varies with too little evi-
dence of systematic deliberation or discussion. Some states require 
adoption agencies to make “reasonable efforts” to place siblings together, 
while others instruct adoption agencies that they must place siblings 
together unless the agency determines that a joint adoptive placement 
would be contrary to at least one child’s best interests. States can con-
sider both of these policies in more depth and with more care than they 
have shown to date, and states might also examine alternative policy 
choices.

For instance, states exploring or enacting a policy that would require 
reasonable efforts from adoption agencies to place siblings together 
could think more systematically about what constitutes reasonable 
efforts. The appeal of a reasonable efforts standard from the standpoint 
of providing more protection to sibling relationships is that this stan-
dard seems designed to encourage joint placement of siblings, while 
avoiding the imposition of too many costs on adoption agencies or the 
addition of too much delay on adoptive placements. But the potential 
danger for sibling relationships with requiring only “reasonable efforts” 
is that such a requirement may mean little in practice and may simply 
validate adoption agency operations as they are, rather than pushing 
agencies to do more to place siblings together. States seeking to capture 
the benefits of a reasonable efforts standard, while minimizing the stan-
dard’s pitfalls, might think about how to provide greater guidance to 
adoption agencies as the agencies look for “reasonable” ways to keep 
siblings together. For example, one reform that states might implement 
without imposing additional expense or delay on adoptions would be to 
specify that adoption agencies cannot (as they sometimes have)176 over-
look or exclude a fit prospective adoptive parent interested in adopting 
a sibling group simply because the prospective parent is unmarried, gay, 
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or already has other children in his household. States might also con-
sider defining reasonable efforts to require adoption agencies to conduct 
out-â•‰Â�of-â•‰Â�state searches for potential adoptive parents, if necessary to find 
a shared adoptive placement for a sibling group. This latter strategy 
would impose costs on agencies and possibly delay some adoptions, but 
it would have the considerable advantage of reaching a much larger pool 
of potential adoptive parents.

Similarly, states instructing adoption agencies that they must place 
siblings together unless the agency determines that a joint adoptive 
placement would be contrary to at least one child’s best interests could 
think more systematically about how to elaborate their policies in ways 
that would promote and protect sibling relationships. Most crucially, 
state law might seek to structure agency decisionmaking about whether 
a joint adoptive placement would be against a sibling’s best interests, in 
an effort to ensure that agency practice reflects a real commitment to 
keeping siblings together. For instance, state law might provide that an 
adoption agency cannot conclude that a joint adoptive placement would 
be against a sibling’s best interests without documenting in writing all 
of the reasons for and against separating the siblings. State law might 
provide that an agency cannot decide against seeking a joint sibling 
placement unless at least two different experts who have had sustained 
interaction with the siblings agree with this approach.

States committed to safeguarding sibling relationships in adoption 
could also consider policies that would be more protective of sibling ties 
than any of the laws enacted to date. For example, state statutes could 
require adoption agencies to place siblings in the same adoptive home 
when siblings are available for adoption at the same time, unless the 
agency can present a court with a preponderance of evidence (or even 
with clear and convincing evidence) that placing siblings together would 
be contrary to at least one sibling’s best interests. Such a standard would 
be more protective of sibling ties and would give courts considerable 
leverage in monitoring agency behavior. At the same time, subjecting 
adoption agencies to judicial oversight in the interest of safeguarding 
sibling relationships would likely demand important trade-â•‰Â�offs by imÂ�Â�
posing additional expenses on agencies and delaying the adoptive place-
ment of some children.

States can additionally explore whether to apply the same protective 
rules and standards to sibling adoptions regardless of whether the sib-
lings at issue have ever lived together.177 Without question, the case for 
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keeping siblings together is most compelling when siblings have already 
developed functioning relationships with each other. But whether chil-
dren have had the opportunity to live together is almost always the 
product of adult decisions, rather than children’s own choices. States 
focused on protecting sibling relationships might conclude that, even if 
siblings have not been able to live together to date, the fact of their bio-
logical connection creates a unique foundation for the development of 
lifelong intimacy and everyday functional ties that the law should not 
surrender lightly. Indeed, we have seen that adopted children commonly 
report that they want these connections with their biological siblings. 
Siblings separated by adoption often make great efforts to find each 
other and develop ongoing relationships, even when they have never 
lived together.

Let’s turn to the situation of a child who becomes available for adop-
tion after the child’s sibling has already been adopted. Few states have 
any statutes on this topic, but it is an important one that all states should 
address. There are three basic issues for states to consider: how to inform 
the adoptive parents of one sibling that another sibling is available for 
adoption, how to encourage the first sibling’s adoptive parents to seek 
adoption of the second sibling, and how to treat the first sibling’s adop-
tive parents when they decide that they would like to adopt the second 
sibling.

First, consider the notification of the first sibling’s adoptive parents. 
States might explore strategies to make notification more effective in 
leading to the placement of siblings together and to mitigate the costs 
associated with notification. For instance, one way to make notification 
more effective might be to require state adoption officials to contact the 
first sibling’s adoptive parents not only when a second sibling becomes 
available for adoption, but also when a second sibling enters the foster 
care system or experiences other changes making it reasonably likely 
that the second sibling will become available for adoption. This practice 
would facilitate placing a second sibling who does go into foster care 
with the parents who have already adopted the first sibling. One way to 
make notification less costly from the state’s perspective, while imposing 
only minimal costs on adoptive parents, would be to require adoptive 
parents to keep the contact information they provided to the state 
updated over time. If the state cannot reach the first sibling’s adop-
tive parents with the contact information that the parents provided, 
state law might permit state adoption officials to access preexisting state 
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databases on driver’s licenses, voter registration, and the like, to facili-
tate finding updated contact information.

Second, consider the provision of encouragement. A relatively simple 
possibility for states to consider would be to require state adoption offi-
cials to provide the first sibling’s adoptive parents with information 
about the importance of sibling ties and to encourage these parents to 
consider adopting the second sibling. States could do even more to pro-
mote joint adoptive placements, albeit at significantly greater expense, 
by establishing that any subsidies that are available to an adoptive parent 
who adopts a sibling group all at once are also available to an adoptive 
parent who has already adopted one sibling and adopts another sibling 
later. For instance, New York law provides for an adoption subsidy in 
some cases where “the child is the sibling or half-â•‰Â�sibling of a child 
already adopted and it is considered necessary that such children be 
placed together.”178

Third, consider what happens when the first sibling’s adoptive parents 
decide that they would like to adopt the second sibling as well. The 
sparse state law on this subject currently ranges widely, from a require-
ment that the state must place siblings together unless the state can 
present a court with clear and convincing evidence that joint adoption 
would be contrary to at least one sibling’s best interests, to a policy pro-
viding that the sibling tie is just one of many factors that state adoption 
officials will consider in placing the second sibling. States need to focus 
on this issue and to weigh the costs and benefits of various alternatives. 
The advantages of placing siblings together seem clear. Joint placement 
provides siblings with the best opportunity to enhance or develop their 
connections with each other and to enjoy the potential lifelong signifi-
cance and value of sibling bonds. The costs of placing siblings together, 
in a situation where there is a fit adoptive parent eager to raise the sib-
ling group, are less immediately apparent and could usefully be elabo-
rated before states decide against employing a standard that prioritizes 
joint sibling placement.

The next issue that states need to explore is how to treat siblings who 
are separated by adoption. Here again, a range of options emerges when 
family law focuses on sibling relationships. At the more modest end of 
the spectrum, states could require adoption agencies to speak with 
adoptive parents about the importance of sibling ties and encourage 
adoptive parents to permit and facilitate contact, communication, and 
visitation between siblings. State law could direct adoption agencies to 
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work individually with adoptive parents to help parents establish a 
schedule and routine of sibling visitation, phone calls, electronic com-
munication, and the like. Adoption agencies could also help parents 
anticipate and respond to logistical difficulties, such as those created 
when siblings live a considerable distance apart.

In addition, more states could encourage prospective adoptive parents 
to enter into express written agreements before adoption that describe 
the sibling contact, communication, and visitation that the parents will 
allow and facilitate after adoption. Such agreements may make parents 
less likely to raise subsequent objections to sibling contact, communica-
tion, and visitation, even if the agreements are never litigated, much less 
judicially enforced.

A significantly more demanding approach to protecting sibling rela-
tionships would be to give siblings separated by adoption an enforceable 
right to contact, communication, and visitation even over a parent’s 
objection, unless a court determines that such a connection would be 
contrary to the best interests of one or more siblings. The argument in 
favor of such a policy is that enforceable postadoption sibling rights are 
worth their intrusion on parental autonomy because of how important 
and valuable sibling relationships can be. However, legislatures may be 
unwilling to limit parental prerogatives in this way, and courts may be 
even less willing to uphold such a limit. In light of Troxel, postadoption 
sibling contact statutes presumably will have to specify that courts must 
give “material weight” to a parent’s assessment of her child’s best inter-
ests.179 In at least some states, these laws will probably also have to 
include a requirement that the plaintiff demonstrate that denying con-
tact would harm the plaintiff’s sibling.

Another policy possibility for states to consider in more detail con-
cerns whether and how to use sibling registries to enable siblings sepa-
rated by adoption to contact each other when they reach the age of 
majority. These registries are not a substitute for contact in childhood, 
the most crucial period for forming sibling ties. But they represent a 
relatively small infringement on the autonomy of adoptive parents and 
thus may be more politically and judicially acceptable.

At least thirty-â•‰Â�six states currently have some form of sibling registry 
for adopted children and their siblings.180 However, states could think 
about a variety of potential reforms in the interest of protecting sibling 
ties. First, many states collect information about a child’s biological 
family, including siblings, as the biological family exists at the moment 
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of the child’s adoption, but devote little, if any, attention to keeping that 
information current.181 States could explore whether and how to imple-
ment procedures for updating an adopted child’s biographical informa-
tion when another biological sibling is born or identified. States could 
also consider requiring adoptive parents to keep the contact informa-
tion for their adopted children current at least until the children turn 
eighteen.

Second, states could think about revising their procedures for distrib-
uting the information they collect. For instance, more states could enact 
“confidential intermediary” sibling registries that help willing brothers 
and sisters find each other, even if one sibling is unaware of the registry. 
Some state sibling registries now operate just as passive “mutual con-
sent” registries that connect two siblings separated by adoption only if 
both have discovered the registry and requested contact information for 
each other.182 These passive registries tend to be ineffectual, with very 
low matching rates. For example, approximately 8,500 adoptees, birth 
parents, and siblings registered in Texas by 2008, but the Texas registry 
made just one or two matches of any family members each month.183 
Almost 24,000 adoptees, 5,700 birth parents, and 1,100 siblings regis-
tered in New York by 2009, but the New York registry made just 100 to 
200 matches of any family members a year.184

Confidential intermediary registries, which at least twenty states have 
enacted in some form, allow one sibling to initiate the connection pro-
cess. When a person joins one of these registries seeking contact infor-
mation about a sibling, the registry uses a confidential intermediary to 
search for the sibling, ask her if she would like to connect, and distribute 
contact information if the sibling agrees.185 Unsurprisingly, these more 
active registries appear to be more effective in matching willing siblings 
than registries that wait passively for mutual consent. A study of the 
Georgia Adoption Reunion Registry for adoptees, birth parents, and 
siblings tracked the eighty searches that the registry both initiated and 
concluded during the one-â•‰Â�year period from October 1, 1998, to SepÂ�
tember 30, 1999. Most of these searches (76%) led to a reunion, 15% 
led to the discovery that the searched-â•‰Â�for family member had died, 
and 5% ended with the searched-â•‰Â�for family member denying consent 
to be contacted. Only three searches ended with the registry unable to 
locate the searched-â•‰Â�for family member.186

States could also think about whether their registries will be open to 
siblings separated by adoption, even if the siblings’ biological parents 
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have not agreed to the siblings’ use of the registry. Some state sibling 
registries currently give biological parents substantial control over the 
access that siblings have to each other. For instance, Minnesota’s confi-
dential intermediary system specifies that the state “shall provide ser-
vices to adult genetic siblings” only “if there is no known violation of 
the confidentiality of a birth parent or if the birth parent gives written 
consent.”187 Oregon law states that “[a]n adult adoptee or the adoptive 
parent of a minor or deceased adoptee may not request a search for a 
genetic sibling of the adoptee if there was a previous search for a birth 
parent of the adoptee and the birth parent did not want to make contact 
with the adult adoptee or adoptive parent.”188 Nevada’s passive mutual 
consent registry provides that if two siblings separated by adoption join 
the registry and consent to share contact information with each other, 
the state may distribute the information only if “written consent for the 
release of such information is given by the natural parent.”189

With little apparent discussion or debate, such laws prioritize con-
tinued parental prerogatives over biological children, including adopted 
away children, and represent another example of how family law views 
children through the lens of their relationships with their parents. States 
are not necessarily wrong to prioritize parental prerogatives in this way, 
but that decision has real costs and deserves to be the subject of substan-
tial deliberation. The prerogatives that some registries accord to parents 
can come at the expense of denying some siblings separated by adoption 
the opportunity to connect when each sibling would like to do so. 
Siblings rarely have any role in the decision to separate them through 
adoption. Laws granting parents significant power over sibling registries 
make it more difficult for siblings to exercise control over whether they 
reunite after adoption.

Beyond sibling registries, legislators could think about establishing 
default rules that promote the distribution of information rather than 
relying on siblings to know to ask for it. For example, states could create 
a default rule providing that when every member of a group of siblings 
separated by adoption has reached the age of majority, the state will 
send each sibling basic, nonidentifying information about the other sib-
lings. Siblings could contact the state in advance if they wanted to opt 
out of receiving any information and of having their information dis-
tributed. When siblings did not opt out, the notification would alert 
siblings to each other’s existence and ask them if they were interested 
in sharing their identifying information and in receiving their siblings’ 
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identifying information. Such a regime would represent more active state 
intervention to encourage sibling relationships among adults without 
any initial prompting by one of the siblings. But it would enable siblings 
whose information the state has collected at the time of an adoption to 
find one another in adulthood even if no sibling is aware of a sibling 
registry or knows that he has biological brothers or sisters.

Third, the federal government could enact legislation that would 
coordinate all state sibling registries into a combined database in order 
to help people who do not know which state’s registry might have infor-
mation about them and/or their siblings. The Senate passed a bill in 
1997 to create “a National Voluntary Mutual Reunion Registry,”190 but 
the bill died in the House of Representatives after a subcommittee of the 
House Ways and Means Committee held a hearing on the measure.191 
Some legislators objected to the proposed federal registry on the ground 
that “family law is best left to the States.”192 However, evaluating the 
proposed federal registry on its own merits, without canonical assump-
tions that family law should or must be local, reveals a strong case for 
federal participation. A federal database combining state registries 
would provide crucial coordination to enable states to better effectuate 
their preexisting policies, coordination that states have been unable to 
arrange on their own. Some legislators criticizing the proposed federal 
registry also cited privacy concerns.193 But both passive and confidential 
intermediary state registries appear to have dealt successfully with pri-
vacy concerns by requiring a family member’s consent before sharing 
her contact information, suggesting that a federal registry combining 
state registries would be able to respect privacy as well.194

Parental Divorce, Dissolution, or Death

Let’s turn to siblings separated by divorce, the dissolution of their par-
ent’s nonmarital relationship, or a common parent’s death. Legislators 
and courts have canonically understood these events as transforma-
tive moments in marital, nonmarital, and parental relationships. But 
as we have seen, these events may also profoundly transform sibling 
Â�relationships.

The appropriate legal treatment of split custody requires more sus-
tained discussion and debate. At present, the law on split custody of 
siblings varies widely and haphazardly between states and from case to 
case. Some states have no presumption at all against split custody, while 
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other states impose at least nominally exacting standards disfavoring 
the separation of siblings. Some judicial decisions rigorously oppose 
split custody, while other decisions interpret seemingly strict presump-
tions against separating siblings much more loosely. Split custody can 
give parents an additional way to share the benefits and burdens of childÂ�
Â�rearing, but this custody arrangement can come at a tremendous cost to 
sibling relationships.

States need to think more rigorously about how to regulate split cus-
tody, considering both the range of alternatives that states have already 
adopted and additional possibilities that would be more protective of 
sibling ties. For instance, a significantly more protective possibility for 
regulating whether and when to split custody would be for state legisla-
tion to require a parent seeking to split custody of siblings at divorce or 
the end of a nonmarital relationship to present a court with clear and 
convincing evidence that placing siblings together would be contrary to 
the best interests of at least one of the children. Similarly, state law 
could require courts ordering split custody over a parent’s objection to 
explain why there is clear and convincing evidence that placing siblings 
together would be contrary to at least one child’s best interests.

Even if states decide that such a standard is unduly hostile to split 
custody and adopt a less strict presumption against split custody, or no 
presumption at all, state legislatures and courts could focus much more 
systematically on how to assess and safeguard children’s interests when 
split custody is at issue. For instance, states could think more about how 
much, if any, weight courts should give to a child’s own views about 
splitting the custody of siblings. Similarly, state legislators could think 
about instructing judges to be particularly wary of splitting custody 
along sex-â•‰Â�based lines because of the danger that such splits might rein-
force gendered understandings about children’s interests and about 
which children are most valuable to which parents.

Another issue that states can explore in focusing on whether and 
when to split custody concerns whether to apply the same presumptions 
against separation to full siblings and half-â•‰Â�siblings. A strict presumption 
against separating half-â•‰Â�siblings favors the custody claims of the half-â•‰
Â�siblings’ common parent and disfavors custody claims from a parent 
related to only one half-â•‰Â�sibling. Courts and legislatures concerned about 
fairness between parents may accordingly be unwilling to implement a 
presumption against separating half-â•‰Â�siblings. But the counterargument 
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is that half-â•‰Â�sibling relationships can be as close and valuable as relation-
ships between full siblings, especially if half-â•‰Â�siblings have the opportu-
nity to grow up together. Family law typically prioritizes parental 
relationships over sibling bonds with little deliberation; lawmakers and 
judges often seem to act as if privileging parental ties is the only possible 
result. Yet children are systematically more vulnerable than adults, and 
they commonly have fewer material and psychological resources avail-
able to them in maintaining relationships with family members living in 
other households.

A subsidiary issue for states to consider in regulating whether and 
when to split custody involves splitting custody of half-â•‰Â�siblings when 
that is necessary to keep each half-â•‰Â�sibling with at least one parent. For 
instance, suppose a man and woman, both with children from previous 
marriages, marry each other, have children together, and then divorce. 
Unless the children from this most recent marriage can evenly rotate 
between their parents’ custody, which may be impossible for children 
attending school, at least some half-â•‰Â�siblings will need to live apart if 
every child is to reside with one parent. Or suppose half-â•‰Â�siblings are 
living with their common parent and their common parent dies. Some 
might argue that the law should keep half-â•‰Â�siblings together in this situ-
ation, even though that means some children will be living separately 
from any parent. The contrary view, however, is that such a policy 
would inappropriately discount the parent-â•‰Â�child relationship.

The next issue that states need to explore is how to treat siblings 
whose custody is split at divorce, the end of a nonmarital relationship, 
or a parent’s death. At the least, state legislatures and courts could encourÂ�
Â�age parents splitting custody to make explicit written parenting agree-
ments that specify the sibling contact, communication, and visitation 
that parents will allow and facilitate. Here, as with adoption, express 
agreements may discourage parents from raising subsequent objections 
to siblings maintaining their relationships, even when the agreements 
are never subject to litigation or judicial enforcement.

A further issue for states to consider is whether full or half-â•‰Â�siblings 
separated by divorce, the end of a nonmarital relationship, or a parent’s 
death will have an enforceable right to contact, communication, and 
visitation even over a parent’s objection, unless a court determines that 
such connection would be contrary to the best interests of one or more 
siblings. Such a right would protect and promote sibling relationships, 
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albeit at the cost of some infringement on parental prerogatives. In light 
of the constitutional constraints that Troxel appears to impose, states 
that decide to create such an enforceable right to sibling contact, com-
munication, and visitation should specify that courts will give “material 
weight” to a parent’s assessment of her child’s best interests.195 States 
with judiciaries that have been particularly protective of parental pre-
rogatives should also specify that a plaintiff must demonstrate that deÂ�Â�
nying contact would harm the plaintiff’s sibling.

Family law’s tight focus on marriage, parenthood, and (sometimes) 
their functional equivalents has directed legal decisionmakers away 
from exploring how the law should safeguard and promote other familial 
ties. Yet noncanonical family relationships can also be central to family 
life and to the flourishing of family members, providing care, love, joy, 
support, stability, connectedness, and nurture. Examining the law’s 
treatment of these relationships brings a wealth of potential reforms 
into view.

The reform possibilities that this chapter has considered suggest just 
some of the myriad policy choices that emerge when we free ourselves 
from the reflexive assumption that family law should be oriented around 
only marriage, parenthood, and their equivalents. These possibilities 
and many others need to be discussed and debated by legislators, regula-
tors, and judges, as well as scholars, advocates, and family members, 
who have so far given sporadic and uneven attention to noncanonical 
family relationships. Family law’s narrow focus on marriage and par-
enthood, inherited from the common law and then endlessly replicated, 
has constrained critical thinking in family law for too long.
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The fact that some families may choose to remove a capped 
child from their home in order to avoid the effects of the 
family cap does not give the rule coercive effect and make it 
unconstitutional.

—â•‰N.B. v. Sybinski (Indiana Court of Appeals 2000)1

The poor are also noticeably absent from the family law canon. Fifteen 
percent of the United States population—â•‰46.5 million people—â•‰lived in 
poverty in 2012, even using the federal government’s very restrictive 
definition of poverty.2 Poor people are marked by class and also by race, 
sex, marital status, and age. People of color, women, unmarried par-
ents, and children are all disproportionately likely to be impoverished.3 
In 2012, non-â•‰Â�hispanic whites constituted 62.8% of the United States 
population, but only 40.7% of the people in poverty.4 That same year, 
30.9% of “families with a female householder” lived in poverty, com-
pared to 16.4% of “families with a male householder” and 6.3% of 
“married-â•‰Â�couple families.”5 All told, 21.8% of the children in the United 
States—â•‰16.1 million children—â•‰lived in poverty in 2012.6 Supplementing 
these statistics, moreover, are cultural assumptions that often envision 
the poor as a group consisting of unmarried women of color and their 
children.7

Family law’s canonical narratives do not touch on poverty, whether in 
recounting family law’s exceptionalism or celebrating family law’s prog-
ress over time. They do not assert that family law has conquered prob-
lems of poverty, making no claim of success equivalent to the canonical 
contention that the field has left the legacy of common law coverture 
behind. Instead, with no canonical progress narrative about the poor 
available, courts and lawmakers describing, explaining, enacting, and 
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implementing family law systematically fail to consider the legal regula-
tion of poor families. The family these legal authorities have in mind is 
not poor.

In part, this exclusion of the family law governing the poor reflects 
the canonical insistence on family law’s localism that Chapter 1 exam-
ined. Much of the law regulating poor families is federal. However, 
there is also another phenomenon at work, involving both federal and 
state law. Legislators and jurists routinely take family law and welfare 
law to be entirely separate categories. When judges and lawmakers iden-
tify legal regulation as falling within welfare law, they presume that the 
regulation cannot also be part of family law.

Yet much of welfare law is family law as well. Many of the statutes, 
regulations, and judicial opinions now classified exclusively within wel-
fare law structure the creation and dissolution of legally recognized 
family relationships and/or determine important rights and responsi-
bilities that turn on family status.

The exclusion of welfare law from the family law canon has helped 
obscure the sharp bifurcation in family law between the legal principles 
and presumptions governing poor families and the legal principles and 
presumptions governing other families. Courts and legislatures regu-
lating the rights and responsibilities of family members generally stress 
the government’s interests in protecting familial privacy, deferring to 
parental judgment, and reducing disruption of family relationships. As 
this book has discussed, one can plausibly dispute whether the law 
should support such far-â•‰Â�reaching parental prerogatives or whether the 
government cites its interests in protecting familial privacy and main-
taining existing family arrangements too frequently in cases where more 
active restructuring of family life would better serve the interests of less 
powerful family members. But such debates notwithstanding, legal 
authorities regulating more affluent families continually reference prin-
ciples of privacy, respect, and deference.

Yet legal authorities embrace diametrically opposed norms in regu-
lating poor families. Family law for the poor is explicitly premised on 
scrutiny of family life, suspicion of parental judgment, and enthusiastic 
interference in family relations. The poor’s family law frequently oper-
ates to constrain or deny household decisionmaking, rather than to sup-
port and facilitate it.

Canonical accounts of family law that focus narrowly on the legal 
regulation of families considered financially self-â•‰Â�reliant and omit reference 
to welfare law have helped legislators and judges to avoid discussing, 
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much less defending, this divide between family law for the poor and 
family law for everyone else. At least a few scholars (unfortunately too 
few) have observed over the years that poor families are often subject to 
legal regulations very much at odds with those governing more affluent 
families. But what Jacobus tenBroek called the “Dual System of Family 
Law” in a landmark 1964 article on California has nonetheless per-
sisted without legal authorities acknowledging or explaining this bifur-
cation in family law.8 Recognizing that welfare law can also be family 
law makes clear that poor families are subject to a radically different 
family law and that lawmakers and courts need to defend and justify the 
differences, or eliminate them.

The Supreme Court’s Exclusion of Welfare Law 
from Its Family Law Jurisprudence

We can begin exploring the contrast between the family law governing 
the poor and the rest of family law by examining the Supreme Court’s 
jurisprudence. As a general matter, the Court is anxious to declare its 
constitutional commitment to safeguarding “â†œæ¸€å±®‘the private realm of family 
life which the state cannot enter,’â†œæ¸€å±®”9 “freedom of personal choice in mat-
ters of family life,”10 “the right of the individual, married or single, to 
be free from unwarranted governmental intrusion,”11 a “privacy right 
[that] encompasses and protects the personal intimacies of the home, the 
family, marriage, motherhood, procreation, and child rearing.”12

As this book has explored, the law pervasively regulates family rela-
tionships. Notwithstanding the Court’s oft-â•‰Â�repeated notion that there is 
a “â†œæ¸€å±®‘private realm of family life which the state cannot enter,’â†œæ¸€å±®” family 
life is not a preserve cordoned off from law. To the contrary, the legal 
system (including the Supreme Court itself) always plays a role in 
deciding who counts as a family member and in determining the rights 
and responsibilities that family members have, even if the role the law 
sometimes plays is to establish that family members are entitled to keep 
government officials from stopping or observing some of their activities. 
But the Court’s constitutional opinions frequently stress the idea that 
there is an area of family life where the state cannot go, and the Court 
routinely cites that notion in structuring the forms of government regu-
lation it permits.

Notably, for instance, the Court has upheld and strengthened parental 
prerogatives in the opinions Chapter 4 considered and in many others. It 
has insisted upon—â•‰indeed celebrated—â•‰parents’ rights to make decisions 



198 Wh  a t ’ s  M i ss  i n g  fr  o m  the    F a m i l y  L aw  C a n o n ?

about how to raise their children without second-â•‰Â�guessing by govern-
ment officials, even where officials or the children themselves might 
prefer different choices. The Court has explained that “constitutional 
interpretation has consistently recognized that the parents’ claim to 
authority in their own household to direct the rearing of their children 
is basic in the structure of our society.”13 “The statist notion that gov-
ernmental power should supersede parental authority in all cases because 
some parents abuse and neglect children is repugnant to American 
tradition.”14

Yet the Court has repeatedly assumed that general constitutional 
principles governing family law do not apply to welfare law, refusing to 
treat welfare law as family law even where welfare law creates impor-
tant rights and responsibilities tied to family status. The Court has pro-
tected the bifurcation between the legal treatment of poor families and 
other families as a matter of constitutional law. What’s more, the Court 
has accepted the divide as a matter of common sense beyond the need 
for explication. Consider Dandridge v. Williams,15 Wyman v. James,16 
Lyng v. Castillo,17 and Bowen v. Gilliard,18 four crucial cases that many 
family law casebooks ignore entirely.19

Dandridge (1970) nicely exemplifies how the Court presumes that 
welfare law cannot be family law and cannot be subject to the constitu-
tional constraints that the Court otherwise applies to legal regulation of 
the family. Dandridge upheld a Maryland regulation that limited the 
welfare grant any family could receive. No matter how large the family 
or how great the family’s need, the family could collect no more than 
$250 in welfare payments a month ($240 in some parts of Maryland).20 
This meant that families with five or more children received no addi-
tional aid to help support the fifth child or subsequent children.21

The Maryland regulation was a manifest example of family law. It 
made children’s eligibility for aid turn on their family status. A child 
received more aid per capita if she had and lived with fewer siblings and 
less aid per capita if she had and lived with too many siblings.22

Moreover, the maximum grant regulation had a clear impact on family 
life and the structure of family relationships. The regulation placed tre-
mendous pressure on impoverished parents to break up their large fam-
ilies, by removing children for whom the family did not receive any 
additional aid and placing those children in other, smaller households 
that would be eligible to receive welfare payments for the children’s sup-
port.23 Maryland did not dispute “that, despite the strong desire to keep 
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their families together, [plaintiffs] in this case were havÂ�Â�ing great diffi-
culty in doing so because of the limitations on their grants.”24

The maximum grant regulation also discouraged procreation by par-
ents receiving or potentially in future need of welfare, as having too 
many children would trigger Maryland’s limit on benefits. Indeed, one 
of Maryland’s stated purposes for the regulation was “providing incen-
tives for family planning.”25 Not surprisingly, Maryland characterized 
its regulation as creating incentives to use contraception, rather than as 
discouraging childbearing. The state presumably deemphasized the dis-
ciplinary and punitive aspects of its regulation to make the rule seem 
more politically appealing and less constitutionally vulnerable. But the 
flip side of an incentive to use birth control is that the maximum grant 
regulation created powerful disincentives for poor people to have more 
children.

Yet the Dandridge Court saw no need to apply constitutional prece-
dents about protecting family life from government overreaching or to 
reason about the case in family law terms. The Court acknowledged 
that the Maryland maximum grant regulation gave parents an incentive 
to break up their families and separate siblings. But the Court dismissed 
that effect on family relations as legally irrelevant, while simultaneously 
attempting to discount the harm associated with such a family division. 
The Court explained that “even if a parent should be inclined to increase 
his per capita family income by sending a child away, the federal law 
requires that the child, to be eligible for [welfare] payments, must live 
with one of several enumerated relatives. The kinship tie may be attenu-
ated but it cannot be destroyed.”26

The Dandridge Court presumed that this case was not part of family 
law. On the Court’s account, the maximum grant regulation was simply 
an example of “state regulation in the social and economic field.”27 Of 
course, the maximum grant rule—â•‰like family law more generally—â•‰did 
regulate and structure social and economic relations. But Dandridge 
characterized the maximum grant rule as just socioeconomic regulation 
in order to contend that the rule was constitutionally no different from 
any routine law governing fiscal policy, the type of government action 
that the Court has been uninterested in interfering with since the New 
Deal.28 This meant that Maryland could escape the more exacting con-
stitutional scrutiny that the Court typically applies to laws regulating 
family life and family structure. The state was free to regulate as it 
wished without judicial “second-â•‰Â�guess[ing],”29 subject only to the same 
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minimal constitutional review that the Court applies to any ordinary 
“state regulation of business or industry.”30

Dandridge quickly upheld Maryland’s regulation under this unde-
manding standard, which requires only that the regulation rationally 
advance at least one legitimate government interest. The Court ignored 
Maryland’s expressed interest in creating incentives for contraception, 
which arguably might not have qualified as a legitimate state interest 
and in any event would have directed attention to the regulation’s impact 
on intimate family decisions. Instead, the Court focused on “the State’s 
legitimate interest in encouraging employment and in avoiding discrim-
ination between welfare families and the families of the working poor” 
and concluded that the maximum grant regulation “rationally” fur-
thered that interest.31

Wyman (1971) was similarly grounded on the premise that welfare 
law cannot be family law. This decision upheld New York statutes and 
regulations that conditioned welfare benefits on the recipient permit-
ting welfare officials to visit her home without a warrant or any indi-
vidualized evidence that wrongdoing had been committed.32 New York 
stressed that one reason it imposed this mandatory home visit require-
ment was so that state officials could inspect the home of every welfare 
recipient for evidence of child abuse, which might lead the state to seek 
to remove children from their parents’ custody.33

New York’s categorical suspicion of the parenting skills of welfare 
recipients contrasted sharply with the state’s treatment of other parents. 
New York assumed that parents not receiving welfare were fit, and the 
state protected the privacy and autonomy of these parents without com-
plaint. State officials did not attempt to search for evidence of child 
abuse in the homes of parents not receiving welfare unless officials 
already had probable cause to believe that the parents were abusive.34 
This is unsurprising given how much support family law generally gives 
to parental prerogatives and how reluctant family law is to undercut 
those prerogatives. Nonetheless, New York insisted that state officials 
needed to visit the homes of all welfare recipients to search for signs of 
child abuse, even where the state had no evidence that any abuse was 
occurring.35 New York also noted that at least fifteen other states simi-
larly conditioned welfare benefits on mandatory home visits.36

The Supreme Court has a long tradition of protecting homes against 
government searches unless government agents have satisfied the require-
ments of the Fourth Amendment by obtaining a valid search warrant.37 
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Supreme Court opinions before Wyman celebrate “the precious interest 
of privacy summed up in the ancient adage that a man’s house is his 
castle”38 and declare that “[a]t the very core [of the Fourth Amendment] 
stands the right of a man to retreat into his own home and there be free 
from unreasonable governmental intrusion.”39 Court opinions after 
Wyman similarly announce that “the sanctity of private dwellings [is] 
ordinarily afforded the most stringent Fourth Amendment protection,”40 
that “[i]t is axiomatic that the physical entry of the home is the chief evil 
against which the wording of the Fourth Amendment is directed,”41 that 
“the Fourth Amendment has drawn a firm line at the entrance to the 
house,”42 that “[t]he Fourth Amendment embodies this centuries-â•‰Â�old 
principle of respect for the privacy of the home.”43 Notwithstanding the 
references to castles in the Supreme Court’s case law (as well as in legal 
scholarship),44 the Court has stressed that Fourth Amendment protec-
tion for privacy at home extends to rich and poor alike, insisting that 
“[w]e have, after all, lived our whole national history with an under-
standing of the ancient adage that a man’s house is his castle to the point 
that the poorest man may in his cottage bid defiance to all the forces of 
the Crown.”45 Wyman itself noted that “over the years the Court con-
sistently has been most protective of the privacy of the dwelling.”46

Yet the Wyman Court concluded without apparent hesitation that the 
Fourth Amendment posed no obstacle to scrutinizing the homes and 
parenting practices of welfare recipients. Wyman held that New York’s 
mandatory home visits did not constitute searches within the meaning 
of the Fourth Amendment. The Court suggested that this conclusion 
was “seemingly obvious and simple.”47 It briefly offered two supporting 
arguments.

The Wyman Court’s first argument understated the investigatory 
nature of the mandatory home visits. This line of reasoning was in con-
siderable tension with other aspects of the case. Recall that New York 
contended that it needed the mandatory home visits in order to search 
for signs of child abuse, a process that presumably could lead to crim-
inal charges if state officials found evidence of abuse. Yet the Court 
nonetheless described the visits as “both rehabilitative and investiga-
tive,” insisting that “this latter aspectâ•–.â•–.â•–.â•–â•‰is given too broad a character 
and far more emphasis than it deserves if it is equated with a search in 
the traditional criminal law context.”48

Wyman’s second argument for why the visits were not searches 
stressed that a welfare recipient could refuse to allow welfare officials to 
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enter her home. The Court “note[d]â•–.â•–.â•–.â•–â•‰that the visitation in itself is not 
forced or compelled, and that the beneficiary’s denial of permission is 
not a criminal act. If consent to the visitation is withheld, no visitation 
takes place. The aid then never begins or merely ceases, as the case may 
be. There is no entry of the home and there is no search.”49

The Court’s decision to justify the home visits in the language of con-
sent is striking because of how little choice welfare recipients actually 
exercised. As the Court itself conceded, “the average beneficiary might 
feel she is in no position to refuse consent to the visit.”50 Indeed, such a 
refusal would result in the loss of life-â•‰Â�sustaining benefits for the welfare 
recipient and her children. The Wyman Court elsewhere in its opinion 
described the New York City Department of Social Services as “the 
agency that provides [plaintiff Barbara James] and her infant son with 
the necessities for life.”51 Under such circumstances, a welfare recipi-
ent’s right to refuse a home visit was a formal premise of the state’s 
regulatory regime, but not a practical reality. Wyman defined liberty in 
negative terms—â•‰as the freedom to decline to cooperate with the wel-
fare system. Yet for an impoverished mother like James, the freedom to 
deny welfare officials admittance to her home was nothing more than 
the freedom to lose the means of keeping that home for herself and 
her child.

Wyman also contended that even if the mandatory home visits did 
constitute searches within the meaning of the Fourth Amendment, the 
searches were constitutional because they were “not unreasonable.”52 
The Court’s conclusion appeared to presuppose (without explicit 
acknowledgment) that state regulation of parents receiving welfare can 
reasonably start with an assumption of bad parenting rather than 
parental fitness and can begin with inspection rather than privacy. 
Where family law generally presumes (for better or for worse) that par-
ents will look after their children best when state supervision is limited, 
the Wyman Court started from the premise that welfare law is outside 
of family law’s boundaries and untethered to family law’s governing 
principles. Wyman depicted parents and children on welfare as having 
warring interests, with all children on welfare needing close state super-
vision that parents might oppose. The Court explained that welfare law 
“is concerned about any possible exploitation of the child.”53 And 
Wyman declared that “[t]he dependent child’s needs are paramount, 
and only with hesitancy would we relegate those needs, in the scale of 
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comparative values, to a position secondary to what the mother claims 
as her rights.”54

Lower courts in the years since Wyman have repeatedly relied on 
the Supreme Court’s opinion to uphold county welfare programs that 
explicitly or functionally condition welfare benefits on the applicants 
submitting to home visits by government officials without warrants or 
individualized evidence of wrongdoing.55

The Supreme Court’s decision in Lyng (1986) also treated welfare law 
as strictly separate from family law. In this case, the Court upheld a 
federal law that determined eligibility and benefit levels for the food 
stamp program by generally treating parents, children, and siblings who 
lived together as a single household, regardless of whether the parents, 
children, and siblings customarily purchased and prepared their food 
together. The law did not treat other relatives or unrelated people who 
lived together as a single household unless they actually did customarily 
purchase and prepare food together.56

This was practically important because food stamp benefits vary 
based on the size of the beneficiary’s household, with people in smaller 
households receiving larger benefits per person.57 Before Congress enacted 
the law at issue in Lyng, parents, children, and siblings who lived together 
could be part of separate households for purposes of the food stamp 
program if they bought and prepared food separately.58

The reasons why parents, children, and siblings might live together, 
but shop and cook separately, reflected the intimate details of family 
life. For instance, poor families might shop and cook separately because 
they did not have the time and the control over their work schedules 
needed to shop and cook together. Alternatively or in addition, poor 
people forced by economic circumstances to double up in the same 
homes with relatives might want to keep functioning as separate family 
units to the extent possible.

When Congress changed the food stamp law, it explicitly cited its 
fiscal interests in conserving funds.59 However, the Lyng opinion also 
suggested ways in which the new law implicitly assumed middle-â•‰Â�class 
norms of family life that expect close relatives living together to have the 
practical means and the personal inclination to shop and cook together. 
The Court stated that “Congress could reasonably determine that close 
relatives sharing a home—â•‰almost by definition—â•‰tend to purchase and 
prepare meals together while distant relatives and unrelated individuals 
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might not be so inclined.”60 The Court observed that “Congress might 
have reasoned that it would be somewhat easier for close relatives—â•‰
again, almost by definition—â•‰to accommodate their living habits to a 
federal policy favoring common meal preparation than it would be for 
more distant relatives or unrelated persons to do so.”61

The federal law establishing that the food stamp program would gen-
erally treat parents, children, and siblings who lived together as a single 
household was a clear example of family law, determining important 
legal benefits and burdens based on family status. It meant that when 
these relatives lived in the same home, but shopped and cooked sepa-
rately, they would receive smaller food stamp benefits per person than 
other equally poor people who were in the same situation, yet not close 
family members. Indeed, sometimes the new law meant that parents, 
children, siblings would not be eligible for food stamps benefits at all, 
when they would have been eligible for benefits if they were not so 
closely related. The Court itself acknowledged that “the loss or reduc-
tion of benefits will impose a severe hardship on a needy family, and 
may be especially harmful to the affected young children for whom an 
adequate diet is essential.”62

Here too, however, the Court refused to apply its constitutional prec-
edents about cabining the government’s ability to rearrange family life. 
The Court held that “the statutory classification” the food stamp law 
drew between parents, children, and siblings, and all other persons 
living together but shopping and cooking separately, did not “â†œæ¸€å±®‘directly 
and substantially’ interfere with family living arrangements and thereby 
burden a fundamental right.”63 Lyng recognized—â•‰without qualm—â•‰that 
the food stamp law gave parents, children, and siblings reason “to 
accommodate their living habits to a federal policy favoring common 
meal preparation.”64 But the Court dismissed constitutional objections 
to the food stamp law. It relied again on the language of choice, focusing 
on the formal liberty that poor people retained to resist the food stamp 
law’s organizing premises. The Court stressed that the law did “not 
order or prevent any group of persons from dining together.”65 With 
that noted, the Court subjected the law to the same minimal review for 
rationality that the Court applies to any ordinary form of economic 
regulation.66

Here too, the freedom of choice that the food stamp law left open to 
poor people was more theoretical than real. Some poor parents, chil-
dren, and siblings living together, but shopping and cooking separately, 
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had no available means of mitigating the harshness of the federal food 
stamp law. They could not afford to separate into different households 
to increase their food stamp benefits, and they could not reduce their 
food expenses by cooking together because the reasons they cooked and 
ate separately were not realistically changeable, such as working at dif-
ferent times. These parents, children, and siblings simply had less money 
for food and less food available to them because of their status as close 
relatives living together.67

For parents, children, and siblings who could alter their family struc-
ture, the food stamp statute gave them a powerful incentive to either 
separate into different homes or rearrange their family lives and lived 
relationships with each other so that relatives residing in the same home 
shopped and cooked together and could actually benefit from the econo-
mies of scale that federal law conclusively presumed existed. In theory, 
these relatives had the “choice” not to comply with how Congress 
thought they should, or assumed they would, shop and cook. But if they 
actually exercised that choice, they likely would be left—â•‰adults and 
growing children alike—â•‰without access to adequate nutrition.

Bowen (1987) similarly reflected the Court’s presumption that wel-
fare law is outside of family law. This decision upheld a federal statute 
providing that government determinations of eligibility for welfare ben-
efits would “take into account, with certain specified exceptions, the 
income of all parents, brothers, and sisters living in the same home.”68 
Before Congress enacted this statute in 1984, some children in a family 
could receive welfare benefits, while others did not. A typical situation 
in which this occurred was where an impoverished mother was living 
with her children, who were half-â•‰Â�siblings to each other. At least one 
child did not need welfare benefits because she received support pay-
ments from her noncustodial father, while at least one other child was 
without resources and in need of welfare because she received no sup-
port payments from her noncustodial father.69

The new statute meant that if one child in a household received sup-
port payments, the government would consider the amount of that child 
support to be income for the whole family in determining whether and 
to what extent the family was eligible for welfare benefits. Some families 
lost most or all of their welfare benefits when the government reclassi-
fied one child’s support payments as household income. When a family 
was still eligible for welfare, moreover, the government required the 
Â�custodial parent to transfer to the state the right to receive any child 
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support payments that a noncustodial parent made for a child in the 
household.70

The statute was yet another significant example of how welfare law 
can simultaneously be family law. The law made a child’s eligibility for 
welfare benefits turn on whether the child lived with parents or siblings 
who had some income. If a child had no such relatives, a child with no 
money of his own was eligible for maximum welfare benefits. If a child 
had such relatives, a child with no money of his own was eligible for 
smaller benefits or no benefits at all.

The statute also made a child’s ability to keep child support payments 
for his own use turn on whether the child’s co-â•‰Â�resident parents and sib-
lings had sufficient income from outside the welfare program to support 
themselves. Children could use their child support payments for them-
selves when they lived with parents and siblings who had sufficient non-
welfare income. Indeed, as Chapter 5 discussed, siblings generally have 
no legal obligation to support one another. However, children living 
with indigent parents and siblings had their child support rights assigned 
to the state to reimburse the state for welfare payments made to support 
the entire household.

Continuing a theme in welfare law, the statute placed enormous eco-
nomic pressure on impoverished custodial parents to send some of their 
children away, separating the children from siblings and their primary 
parent. If siblings with some money, such as support payments, lived in 
different households from siblings with no money, then the siblings with 
some money would be able to keep that money for their own support, 
and the parent and siblings without money would be able to receive 
some or more welfare benefits.

One Bowen plaintiff, a mother of four, received some child support 
payments for two of her children and no child support for the other two. 
When welfare law changed to treat those child support payments as 
income available to the whole household, the family was no longer eli-
gible for welfare benefits. However, the mother was unable to actually 
support five people on the child support payments she received for two 
children. The mother sent the child receiving the largest child support 
payments to live with that child’s father—â•‰separating her daughter from 
three half-â•‰Â�siblings and her primary parent—â•‰in order to be able to keep 
receiving welfare benefits for the other three children.71

In addition, the statute created reasons to stop paying child support, 
at least from the perspective of some noncustodial parents. The law 
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conclusively presumed that support paid for one child would also be 
used to support that child’s co-â•‰Â�resident full or half-â•‰Â�siblings, even if those 
siblings were biologically unrelated and legally unconnected to the perÂ�
Â�son paying the support. A noncustodial parent who did not want to 
support someone else’s children might be disinclined to keep paying sup-
port. Another Bowen plaintiff, a mother of two half-â•‰Â�siblings, reported 
that her son’s father had stopped paying child support and stopped vis-
iting his son after the father discovered that the welfare system treated 
his son’s support payments as income for the whole household.72

The statute also meant that child support payments did not make the 
intended beneficiaries much better off economically. If a noncustodial 
parent paid child support for a child living with an indigent parent, the 
government used almost all of that money to reimburse itself for the 
welfare payments it was making to the household. The government left 
the family with only $50 more per month than the family would have 
had if the noncustodial parent had paid no child support at all.73 Bowen 
acknowledged that “some noncustodial parents stopped making their 
support payments because they believed that their payments were 
helping only the State, and not their children.”74

Yet here too, the Court would not think about this welfare law as family 
law, despite the law’s striking intervention into parent-â•‰Â�child and sibling 
relationships. Instead, the Court relied again on the language of choice. 
Bowen stressed that poor parents had made decisions about how to 
rearrange their family lives to respond to the law, and the Court did not 
emphasize the severe constraints that the statute imposed on those deci-
sions. Bowen asserted “[t]hat some families may decide to modify their 
living arrangements in order to avoid the effect of the amendment, does 
not transform the amendment into an act whose design and direct effect 
are to intrude on choices concerning family living arrangements.”75

Having declared that poor people could still choose to arrange their 
family lives as they saw fit (no matter the dire consequences), Bowen 
treated the welfare law just like any other “[g]overnmental decision[] to 
spend money to improve the general public welfare in one way and not 
another.”76 The Court reviewed the law simply for “rationality” and 
held that the statute rationally advanced Congress’s interests in con-
serving funds and “in distributing benefits among competing needy 
families in a fair way.”77

In sum, the Supreme Court has long treated family law and welfare 
law as strictly separate fields organized around diametrically opposed 
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principles. Welfare law frequently determines crucial rights and respon-
sibilities that family members have because of their family status. But 
the Court’s opinions refuse to apply standard constitutional norms 
about the family to the family law of the poor. The Court does not 
attempt to reconcile its welfare law decisions with its constitutional 
jurisprudence on the family because it approaches welfare cases with the 
premise that welfare law is not family law. Welfare has no place in the 
Court’s canonical understanding of family law.

The Legislative Bifurcation Between Family Law 
for the Poor and Family Law for Everyone Else

The Supreme Court’s constitutional jurisprudence parallels and enables 
a legislative bifurcation between the family law governing most families 
and the family law governing poor families. This stark divide is evident 
in myriad examples of federal and state law. Consider the contrast 
between Social Security, which is not typically associated with poor 
families, and Temporary Assistance for Needy Families (TANF), the 
most prominent federal-â•‰Â�state welfare program.

Both Social Security and TANF provide redistributive benefits to 
family members whose primary wage earner is dead, incapacitated, or 
not working. Yet Social Security is organized around norms respectÂ�
Â�ing privacy and autonomy that generally govern family law. TANF—â•‰
created in the federal Personal Responsibility and Work Opportunity 
Reconciliation Act of 1996, but substantially modeled on earlier welfare 
programs78—â•‰reflects the highly investigatory, instrumental, and inter-
ventionist premises common in regulating poor families.

Social Security

The federal Social Security system does not supervise the behavior of 
family members. As Chapter 1 explored, Social Security provides ben-
efits to the dependent minor children, dependent parents, and current, 
surviving, or divorced spouses of primary beneficiaries. The Social 
Security system distributes these family member benefits based solely on 
the recipient’s family status. The people collecting family member ben-
efits need not have contributed to the Social Security system at all, and 
primary beneficiaries do not pay more into the Social Security system if 
they have children, parents, or spouses who are or will be eligible for 
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family member benefits.79 In total, a primary beneficiary and his family 
members are generally able to collect up to about 150 to 180% of the 
money that the primary beneficiary is entitled to receive on his own.80

One theory sometimes advanced for why it is appropriate to distribute 
Social Security benefits to family members who may not have paid into 
the Social Security system themselves is that these family members 
helped put the primary beneficiary in a position to earn income and pay 
Social Security taxes, for instance by providing the primary beneficiary 
with domestic or childcare services.81 Nonetheless, the Social Security 
Administration makes no attempt to scrutinize family life or to ensure 
that Social Security recipients have performed their family roles and 
responsibilities well or even adequately. A spouse may have given the 
primary beneficiary no help at all and a parent may have been neglectful, 
but they are still entitled to collect Social Security benefits by virtue of 
their status as family members of the primary beneficiary.

In important respects, Social Security is a redistributive scheme that 
responds to economic need in families in which the main or only bread-
winner has stopped working or died. As the Supreme Court has noted, 
the Social Security program is designed “to provide dependent members 
of a wage earner’s family with protection against the hardship occa-
sioned by the loss of the insured’s earnings.”82 Many families receive 
more money from the Social Security program than the members of the 
family collectively paid in Social Security taxes.83

However, receiving Social Security is not culturally taken to be a sign 
of economic dependence or need. Instead, Social Security is popularly 
characterized as a benefit that successful and self-â•‰Â�reliant husbands, 
fathers, and sons (and less frequently, wives, mothers, and daughters)84 
have earned for themselves and their families through their employ-
ment.85 Accordingly, the Social Security system, operating on principles 
implicitly understood yet never fully explained, conforms to norms con-
ventionally associated with family law.

Other Redistributive Family Law Programs 
for Families Not Considered Poor

The Social Security program’s interest in avoiding individualized inspec-
tion of family relationships and disruption of family life is typical of 
redistributive family law programs directed at families who are not con-
sidered poor. Government programs for families regarded as Â�economically 
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self-â•‰Â�sufficient tend to respect family law norms of deference and privacy, 
even when distributing financial aid. They assume that family members 
are acting appropriately and that family life is functioning smoothly. 
For instance, federal veterans’ benefits law provides for benefits to a 
veteran’s surviving spouse, child, or parent without scrutinizing the 
quality of the relationship the family member had with the veteran.86 
The federal income tax code gives parents tax deductions for dependent 
children, yet the Internal Revenue Service does not attempt to verify 
that parents are meeting their responsibilities well or using the money 
saved on taxes for their children’s benefit.87 The tax code also allows 
parents to claim these deductions for all of their dependent children, no 
matter how many children a parent has.88

These government programs regulate families understood to be 
middle class or wealthier. Indeed, these programs help make their ben-
eficiaries middle class. First, they help provide beneficiaries with the 
necessary resources to maintain middle-â•‰Â�class status. Redistributive pro-
grams for families who are not considered poor are frequently more 
generous than welfare programs for the impoverished. Moreover, the 
very fact that the government treats their family relationships with 
respect helps mark the beneficiaries of programs like Social Security as 
middle class.

Temporary Assistance for Needy Families (TANF)

In contrast, TANF is directed at poor children and their caregivers. Like 
poor people more generally, TANF recipients are marked by their (lack of) 
income and also by their age, sex, marital status, and race. An estimated 
3,067,764 children received TANF in an average month in 2009, along 
with approximately 973,580 adults.89 Most of these adults were women, 
with men constituting just 14.1% of adult recipients.90 Only 14% of the 
adults receiving TANF were married and living with their spouses.91 
While 35% of the adults and 26.1% of the children receiving TANF in 
2009 were white, people of color were disproportionately likely to 
receive TANF.92 Moreover, scholars have found that welfare recipients 
are often assumed to be people of color, so that references in political 
and popular discourse to welfare are sometimes meant to be implicit 
references to people of color and are understood in those terms.93

TANF regulates family rights and responsibilities with a radically dif-
ferent governing logic from the family law directed at more affluent 
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families. A guiding premise of the TANF program is that the govern-
ment’s provision of TANF benefits entitles the government to inspect 
individual family relationships and to employ blunt and punitive mea-
sures in seeking to change their course.

The TANF program vigorously evaluates the caregiver relatives receivÂ�
Â�ing TANF benefits and conditions aid on the caregivers’ ability to satisfy 
government standards. Social Security and other government programs 
directed at more affluent families assume that parents have been successÂ�
Â�ful, even when they or their family members are receiving government 
benefits. TANF assumes that parents have been unsuccessful and need 
detailed government guidance. For example, federal law authorizes states 
to impose “individual responsibility plan[s]” that require TANF recipi-
ents to perform specific parental obligations, such as “keep[ing] school 
age childrenâ•–.â•–.â•–.â•–â•‰in school, immuniz[ing] children, [and] attend[ing] par-
enting and money management classes.”94 Another federal provision 
permits states to sanction a TANF “family that includes an adult whoâ•–.â•–.â•–.â•–â•‰
fails to ensure that the minor dependent children of such adult attend 
school as required by the law of the State in which the minor children 
reside.”95

At least sixteen states currently enforce “learnfare” requirements that 
condition a family’s receipt of some or all TANF benefits on children’s 
regular school attendance.96 At least twelve states enforce “medfare” or 
“shotfare” requirements that condition a family’s receipt of some or all 
TANF benefits on children’s immunizations.97 Such requirements assume 
that parents receiving TANF, unlike parents benefiting from family law 
programs not directed at the poor, cannot be trusted to care for their 
children well.

Learnfare and medfare laws seek to track the daily activities of TANF 
parents and to respond with swift retribution to any deviation from 
prescribed parental behavior in ways that penalize not only the parents, 
but their children as well. A parent receiving TANF, who is usually sub-
ject to strict work requirements that dominate her schedule,98 may have 
little practical ability to control whether her child attends school, espe-
cially when the child is a teenager. Moreover, the reasons that a child 
on TANF is not attending school may have little to do with family life. 
Yet learnfare laws treat truancy as proof of bad parenting and react by 
punishing the entire family—â•‰parents, truant children, and non-â•‰Â�truant 
children alike. The term learnfare, which at least four states employ in 
their statutes,99 emphasizes the benefits for children of regular school 
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attendance, but not the costs to children if they lose subsistence benefits 
because of their or their siblings’ truancy. Similarly, a parent receiving 
TANF may not have effective access to healthcare. Yet so-â•‰Â�called med-
fare or shotfare laws—â•‰the terms are too unappealing to appear in the 
statutes themselves—â•‰take incomplete immunization to be evidence of 
parental failure and respond by subjecting the whole impoverished 
family, children included, to more financial deprivation.

Family Caps. Still more strikingly, federal law also allows states to adopt 
“family cap provisions” within their TANF programs.100 These family 
caps, which at least eighteen states currently impose in some form,101 
deny or limit TANF benefits to children conceived while their parents 
were already receiving TANF.

A few examples illustrate how family caps work. New Jersey’s TANF 
program provides that a family of two will ordinarily receive up to $322 
a month, a family of three will ordinarily receive up to $424 a month, 
and a family of four will ordinarily receive up to $488 a month.102 These 
meager benefits are supposed to cover a family’s basic subsistence needs, 
although they are extremely unlikely to do so in practice. New Jersey 
has not increased its grant levels for TANF (or the predecessor program) 
for over a quarter century, not even adjusting grant levels for inflation.103 
New Jersey’s family cap means that a family that enters TANF with two 
people is still limited to just $322 a month if another child is born, $102 
less than New Jersey itself otherwise thinks necessary for three people’s 
subsistence. A family that enters TANF with three people is still limited 
to just $424 a month if another child is born, $64 less than New Jersey 
otherwise thinks necessary for four people’s subsidence.104

Mississippi’s TANF program is significantly stingier than even New 
Jersey’s. It provides that a family of two will ordinarily receive up to 
$146 a month, a family of three will ordinarily receive up to $170 a 
month, and a family of four will ordinarily receive up to $194 a month. 
Mississippi’s family cap means that a family that enters TANF with two 
people is still limited to just $146 a month if another child is born, $24 
less than even Mississippi otherwise thinks necessary for three people’s 
subsidence. A Mississippi family that enters TANF with three people is 
still limited to just $170 a month if another child is born, $24 less than 
Mississippi otherwise thinks necessary for four people’s subsidence.105

Family law generally encourages childbearing or attempts to stay out 
of individuals’ childbearing decisions.106 Such policies hold even where 
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more children will mean more expense for government programs, 
whether in the form of more Social Security beneficiaries, more federal 
tax deductions for dependent children, or more students requiring free 
public education. The legal system does at times push poor women 
toward childbearing. For instance, the Supreme Court has upheld fed-
eral and state laws that deny poor women access to abortions under 
Medicaid.107 Yet birth-â•‰Â�promoting norms are also sometimes reversed 
for family law directed at the poor.

States explicitly acknowledge that their family caps are designed to 
dissuade parents receiving TANF from having any more children. The 
New Jersey Department of Health and Human Services described the 
decision to have a child while receiving welfare as “â†œæ¸€å±®‘irresponsible and 
not socially desirable.’â†œæ¸€å±®”108 Indiana praised its family cap for “provid[ing] 
incentives for family planning.”109 Delaware law “declare[s it] to be the 
legislative intent that public assistance be administered, to the extent 
practicable, in such a way thatâ•–.â•–.â•–.â•–â•‰recipients are not encouraged to have 
additional children while receiving public assistance.”110

Some states have endorsed family caps as disincentives to reproduc-
tion without elaborating on the reasons why the state does not want 
TANF recipients to have more children. However, Mississippi Governor 
Kirk Fordice explained in supporting the enactment of his state’s family 
cap that he took the birth of more children on TANF to be categori-
cally undesirable because he assumed that these children would have 
inadequate and irresponsible parents and would burden rather than 
contribute to society. Fordice contended that a family cap law would 
reduce “â†œæ¸€å±®‘the continual production of children that nobody seems to 
want to take responsibility for raising’â†œæ¸€å±®” and get “â†œæ¸€å±®‘right to the root cause 
of crime in Mississippi’â†œæ¸€å±®” by lowering the number of children born to 
teenage mothers.111 The governor’s “â†œæ¸€å±®‘continual production’â†œæ¸€å±®” language 
seemed to suggest that mothers receiving TANF were threatening social 
welfare by having torrents of children. In fact, families receiving TANF 
contained an average of just 1.8 recipient children in 2009.112

There is some evidence that family caps do sometimes affect child-
bearing decisions, but not in the way that the often ardently antiabor-
tion supporters of family caps predicted.113 One study of 8393 women 
receiving welfare in New Jersey found that women who were subject to 
the state’s family cap had a birthrate that was 8.25% lower than women 
in a control group not subject to the family cap, meaning that women 
subject to the cap had 2.2 fewer births per thousand women. However, 
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women who were subject to the state’s family cap also had an abortion 
rate that was approximately 12% higher than women in the control 
group, meaning that women subject to the cap had 3.2 more abortions 
per thousand women. The findings together suggest that the rate of 
pregnancy was actually slightly higher in the group of women subject 
to the family cap.114 Other studies focused on birthrates,115 or on both 
birth and abortion rates,116 find that family cap laws do not have an 
effect.

On every account, though, many parents have additional children 
while receiving TANF despite the existence of family cap laws. When 
this occurs, family caps operate by punishing not only the parents who 
have made childbearing decisions that the state disfavors, but also their 
children who have no control over their parents’ choices. States may 
praise the incentives against childbearing that family caps create for 
parents and disregard the harm that family caps inflict on parents on the 
ground that parents “chose” to bear those costs. But the penalties that 
family caps impose fall most directly on children, who manifestly have 
no choice in the matter. Family caps treat an impoverished child who 
was born to a parent receiving TANF at the time of conception much 
less favorably than another child with the same needs and resources 
who was born to a parent not receiving TANF at the time of conception. 
The distinction is based solely on the child’s familial connection to his 
parent. And it is punitive. A parent can no longer be discouraged from 
bearing this child; the child already exists in the world.

A United States General Accounting Office study compiling data for 
an average month in 2000 from twenty states with family cap laws 
found that about 9% of the families receiving TANF, about 108,000 
families, received smaller cash benefits than they would have received if 
their states did not have family caps. If a two-â•‰Â�person family had one 
additional child while on TANF, the now three-â•‰Â�person family received 
about 20% less in cash benefits than the family would have received for 
its subsidence without a family cap. About 12% of the families who 
continued to have children while on TANF had at least two additional 
children while on TANF, likely creating an even larger gap between a 
family’s benefits and its subsidence needs.117

Mothers report that the enforcement of family caps “has imposed an 
extreme financial hardship on their families and left them without ade-
quate food, shelter and other necessities.”118 Courts and legislatures 
often state that a parent will not be found neglectful based on the 
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Â�parent’s poverty alone.119 Nonetheless, it seems likely that family caps, 
which further constrict already paltry TANF benefits, have contributed 
to more parents being judged neglectful because their children lacked 
basic necessities. Indeed, some research finds that reducing a family’s 
welfare benefits significantly increases the chances that the family will 
come to the attention of government authorities investigating child mal-
treatment.120

States with family caps contend that having more children while 
receiving TANF is undesirable, in part on the theory that parents already 
receiving TANF will be unable to care adequately for additional chil-
dren. But then family caps help make that so, by denying parents the 
resources they need to care for their children.

One of the only ways that a parent who has had an additional child 
while on TANF can avoid the imposition of a family cap is by sending 
her youngest child to live elsewhere, apart from parents and siblings. 
Family caps place impoverished parents under stark economic pressure 
to surrender their babies to foster care or to send their babies to live with 
other relatives, who in at least seven family cap states will be able to 
receive TANF benefits for the child because they are not responsible for 
the child’s birth.121 Some researchers have found that family caps appear 
to “increase the number of children living in out-â•‰Â�of-â•‰Â�home care.”122

One oddity in the official explanations for family caps is that states 
have sometimes contended that their family caps foster family stability. 
N.B. v. Sybinski (2000),123 an unsuccessful constitutional challenge to 
Indiana’s family cap,124 provides a striking example. The state’s family 
cap did not apply when a child conceived on TANF lived with neither 
parent,125 yet Indiana asserted in defending the constitutionality of its 
family cap that the state’s goal in implementing the cap was “to promote 
self-â•‰Â�sufficiency, family stability, and personal responsibility.”126 States 
are probably motivated to make such claims in an attempt to reconcile 
family caps with the welfare system’s occasionally declared, if inconsis-
tently honored, commitment to family preservation. One “stated inten-
tion” of Indiana’s welfare program was “â†œæ¸€å±®‘to keep families together.’â†œæ¸€å±®”127 
In fact, however, family caps can promote the dissolution of families by 
structuring aid so that impoverished parents bearing children while on 
TANF can secure subsistence benefits for their youngest children only 
by sending those children to live away from parents and siblings.

Nonetheless, federal and state courts have consistently upheld the 
constitutionality of family cap laws under rational basis review, refusing 
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to apply constitutional precedents focused on protecting family mem-
bers and family life. The opinions—â•‰which many family law casebooks 
predictably ignore as they are canonically classified outside of family 
law128—â•‰have common themes.

First, courts recognize that either the explicit purpose or the expected 
outcome of family caps is to discourage childbearing by women receiving 
welfare.129 However, courts accept deterring childbirth by women on 
welfare as a legitimate state interest. Indeed, some judges appear to 
endorse that interest themselves. The Indiana Court of Appeals declared 
that “[t]he State has a legitimate interest in encouraging welfare recipi-
ents to act responsibly in child bearing,”130 with the court apparently 
agreeing that the responsible decision for welfare recipients is the deci-
sion not to have more children. The United States District Court for the 
District of New Jersey stated that “it cannot be gainsaid that the Family 
Cap sends a message that recipients should consider the static level of 
their welfare benefits before having another child, a message that may 
reasonably have an ameliorative effect on the rate of out-â•‰Â�of-â•‰Â�wedlock 
births that only foster the familial instability and crushing cycle of pov-
erty currently plaguing the welfare class.”131 The court’s statement sug-
gested that children born to parents receiving welfare inflicted harm on 
society and their families both, miring their families in poverty as part 
of a long-â•‰Â�term “welfare class.”

Second, courts reviewing family cap laws conclude that the caps do 
not infringe upon women’s constitutionally protected reproductive 
rights. Courts acknowledge that “[i]t is well-â•‰Â�settled that decisions about 
family composition, conception and childbirth fall into a constitution-
ally protected zone of privacy.”132 Yet they find that a state’s willing-
ness, even eagerness, to affect women’s childbearing decisions by placing 
intense economic pressure on impoverished women not to have more 
children is insufficient to impair women’s reproductive freedom.

Most courts stress in reaching this conclusion that family caps do not 
legally compel anyone to have an abortion or to stop bearing children. 
Here again, judges utilize the language of choice. Courts contend that 
caps do “not hinder one’s exercise of protected choices,”133 do “not attempt 
to fetter or constrain the welfare mother’s right to bear as many children 
as she chooses,”134 do “not deprive [TANF recipients] of the right to 
have children,”135 do “not place a direct legal obstacle in the path of a 
woman’s decision to have additional children,”136 do “not deprive 
women of the right or the ability to have children,”137 do “not directly 
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effect a woman’s fundamental right to become pregnant,”138 and do 
leave “the decision to bring a child to term or to have an abortionâ•–.â•–.â•–.â•–â•‰
wholly with the woman.”139 These arguments highlight the absence of 
formal requirements to avoid childbearing. But they disregard the func-
tional constraints—â•‰as concrete and unyielding in many cases as legal 
prohibitions—â•‰that family caps place on reproduction and are meant to 
place on reproduction.

Some courts also emphasize that family caps do not reduce the amount 
of cash benefits that a family receives if that family has an additional 
child while on welfare. “In other words,” these courts blithely conclude, 
a family cap “does nothing to bar [a welfare] recipient from conceiving 
and/or bringing to term an additional child.”140 “Rather than burdening 
the procreative choice of [welfare recipients, a family cap] is neutral with 
respect to that choice.”141 These arguments stress again the choices that 
remain formally open to women receiving TANF, while ignoring the 
punitive force of family caps that keep a family’s cash benefits constant 
while the family’s subsistence needs increase.

Third, courts flatly deny that family caps punish children for the 
behavior of their parents. This claim is legally important because the 
United States Supreme Court’s constitutional jurisprudence purports to 
protect children from government action that penalizes them for their 
parents’ conduct. The Supreme Court has explained that punishing chil-
dren for what their parents have done “is illogical and unjust,” “con-
trary to the basic concept of our system that legal burdens should bear 
some relationship to individual responsibility or wrongdoing,” and “an 
ineffectual—â•‰as well as an unjust—â•‰way of deterring the parent.”142 As 
the Court has observed, “children can affect neither their parents’ con-
duct nor their own status.”143

The lower courts’ contention that family caps do not punish children 
rests on the assumption that capped children (children conceived while 
their parents were already receiving TANF) share in the welfare pay-
ments that go to their families.144 This assumption is probably accurate, 
but it is irrelevant and nonresponsive. One would expect a parent who 
keeps her youngest, capped child with her to use some of her TANF 
benefits to care for her youngest child, even though the parent receives 
no TANF aid for that youngest child. Indeed, a parent who did not give 
all her children some access to the family’s resources would be commit-
ting child neglect. Yet this point does not actually address how family 
cap laws punish children.
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Family caps penalize children—â•‰the capped children and their siblings 
alike—â•‰by giving them less aid than another family with the same size 
and needs solely because of a parent’s disfavored conduct in having 
another child while already receiving TANF. Courts never account for 
why this distinction between capped and uncapped families does not 
constitute punishing children for their parents’ behavior, and a satisfac-
tory argument along those lines is difficult to imagine. For all the judi-
cial discussion of the “choices” that family caps leave open to parents, 
children have no control over their parents’ procreative decisions, yet 
bear the brunt of family caps nonetheless.

Judicial opinions upholding family caps concede that the imposition 
of a family cap can leave an impoverished family in even more desperate 
straits. One court observed that “it cannot be denied that the less money 
a poor woman has available the more difficult it will be for her to house 
and feed her children.”145 Another court simply “assume[d] that, when necÂ�
Â�essary, [the state] will insure the health and safety of families in need” 
by, for instance, providing shelter to families rendered homeless.146

Fourth, courts accept that family caps “strengthen the family unit”147 
or “strengthen and stabilize the family unit.”148 This contention presup-
poses that poor families will be stronger and more stable with fewer 
children. One could perhaps question that starting assumption. It is cer-
tainly not applied to wealthier parents, whom state actors do not criti-
cize for having more children. But in any event, the contention is blind 
to how family caps undermine the strength and stability of families once 
a new child is born. Family caps weaken and strain family life by fur-
ther constricting the already meager means that a poor family has to 
purchase basic necessities.

Moreover, family caps can place impoverished parents under tremen-
dous pressure to send their youngest children to live elsewhere, so that 
the children can receive benefits to cover their subsistence needs. Courts 
either ignore altogether this pressure to break up families or they dis-
count the pressure and dismiss its importance by stressing that poor 
parents retain formal control over their decisions about how to respond 
to family caps because the caps do not legally “require that capped chil-
dren be removed from the home.”149 The Indiana Court of Appeals in 
N.B. v. Sybinski noted that “the family cap may have some incidental 
effect on family structure,” but quickly insisted that “[t]he fact that 
some families may choose to remove a capped child from their home 
in order to avoid the effects of the family cap does not give the rule 
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Â�coercive effect and make it unconstitutional.”150 On this account, 
sending a child to live elsewhere so the child can access the basic neces-
sities of life is evidence that a parent has made a choice, rather than a 
sign that the parent believes she has no other choice available to her.

At this point, the outcome in the family cap cases should perhaps be 
unsurprising. Poor families, with little cultural or political power, face 
extreme difficulty with both legislatures and the judiciary. Yet family 
caps create extraordinarily significant burdens tied to family status, and 
the courts’ persistent refusal in reviewing these laws to apply or actively 
engage with constitutional precedents designed to protect families and 
family members from government overreaching remains striking.

The exclusion of welfare law from the family law canon has helped 
judges and lawmakers avoid addressing why such radically different 
rules govern familial rights and responsibilities in poor families. The 
crucial unexplored question is not about how much welfare the govern-
ment should supply, a topic that has been repeatedly debated. To be 
sure, welfare programs like TANF are remarkably stingy. The under-
provision of aid to the poor both reflects and helps produce the poor’s 
persistent vulnerability. It appears to be an enduring feature of the 
American legal system.

That said, the key question that welfare’s exclusion from canonical 
understandings of family law obscures is why the provision of welfare, 
no matter how stingy, should cause the legal principles governing family 
relations to reverse course so dramatically. Why should the law sustain 
two separate and diametrically opposed normative regimes for gov-
erning families whose application turns on whether money is transferred 
in certain stigmatized forms? For example, why should and why can 
programs like TANF impose family caps or condition aid on warrant-
less inspections of parents’ homes, when family law otherwise attempts 
to support parental autonomy and reduce disruption of family relation-
ships—â•‰even when distributing financial benefits? Judges and lawmakers 
have hardly begun to frame this question, much less answer it. They 
assume, generally without explicit acknowledgment, that programs like 
TANF are not part of family law and that the guiding principles legal 
authorities apply to family law as a matter of public policy and consti-
tutional law necessarily do not apply to welfare law.

In all likelihood, it would be politically unpopular to remake welfare 
law to be more in accord with general family law principles. Bringing 
welfare law into alignment with the family law applied to more affluent 
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people would mean, for instance, that welfare programs would assume 
that poor parents are raising their children well unless there is individu-
alized evidence to the contrary and that welfare law would provide 
financial benefits to poor families in ways designed to support rather 
than rearrange family life. But even if restructuring welfare law would 
be politically difficult, that does not explain why it is constitutionally 
acceptable to use welfare law to penalize children because their parents 
conceived them while receiving welfare, or to condition welfare benefits 
on warrantless inspections of parents’ homes, or to construct welfare 
programs so that they create tremendous economic pressures to separate 
children from their parents.

Recognizing that welfare law can also be family law brings family 
law’s divergent treatment of poor families to the foreground. It reveals 
the systematic disjunction between how family law regulates poor fam-
ilies and other families as a divide that requires explanation and justifi-
cation, or elimination.
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C o nc  l us  i o n

Recasting the Family Law Canon

Common sense is not what the mind cleared of cant sponta-
neously apprehends; it is what the mind filled with presup-
positionsâ•–.â•–.â•–.â•–â•‰concludes.

—â•‰Anthropologist Clifford Geertz (1983)1

By definition, the family law canon is difficult to alter. The canon con-
sists of deeply rooted, widely held ways of thinking about family law 
and its guiding principles that gain strength from their repeated invoca-
tion. Much of the family law canon’s power lies in its ability to operate 
at the level of common sense, so that canonical narratives and modes of 
understanding the field appear to require no explanation or reexamina-
tion. Changing the canon requires revising fundamental, embedded 
assumpÂ�Â�tions about family law that legal decisionmakers are accustomed 
to acting upon with little, if any, question or qualm. Legislators and 
judges, as well as scholars, lawyers, and family members, reason within 
the family law canon and reproduce the canon intergenerationally, instructÂ�
Â�ing new generations to think about family law as their predecessors do.

However, recognizing the need for change is the first step to reforming 
the family law canon. As we have seen, canonical ideas about family law 
often misdescribe the field, misdirect critical analysis, and misshape the 
policy choices that decisionmakers pursue. The family law canon diverts 
attention from key questions facing the field, shielding the subject of 
family law in superficially appealing, but distorted and misleading, nar-
ratives. This book has highlighted three central arenas in which the 
family law canon needs recasting.
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The first arena for reform concerns how to understand family law’s 
relationship to the rest of the law. Courts and lawmakers repeatedly 
describe family law as starkly set apart from other legal fields. One 
canonical narrative insists that family law is a rare outpost of localism 
in an age when the federal government regulates almost every other area 
of life. A second narrative contends that family law rejects ordinarily 
dominant market rules and economic exchanges. But family law resem-
bles other legal fields much more closely than these narratives suggest. 
Canonical stories assuming family law’s exceptionalism mischaracterize 
the field, divert attention away from important questions that family 
law confronts, and distort the decisions that judges and legislators reach. 
The key questions for family law are not about whether the federal gov-
ernment should be involved in family law at all. Federal family law has 
long been pervasive. The relevant questions for family law are about 
whether any particular family law measure is substantively desirable on 
its own merits and about which level (or levels) of government is best 
situated to carry out that specific policy. Similarly, the pressing ques-
tions for family law are not about whether the law should permit and 
enforce economic exchanges within the family. Family law already 
allows and upholds extensive economic exchanges between family mem-
bers. Indeed, such exchanges are essentially unavoidable. Instead, the 
relevant questions for family law are about when the law should enforce 
economic exchanges between family members, how, why, to what ends, 
and with what consequences.

A second arena for reform centers on canonical understandings of 
family law’s relationship to its past. Where narratives about family law 
exceptionalism tend to present the field as a haven of stability in a world 
otherwise undergoing frenetic change, family law’s canonical progress 
narratives promise that family law has nonetheless kept pace with pro-
gressive reform. These progress narratives suggest that family law’s 
Â�support for normatively problematic practices is safely in the past, 
announcing the demise of common law coverture, the progression from 
status to contract, and the reorganization of family law around chil-
dren’s best interests. Yet family law’s canonical progress narratives sig-
nificantly overstate change over time. Important doctrines and principles 
from common law coverture persist, status rules remain central to family 
law, contract rules can have their own disadvantages, and family law often 
continues to prioritize parental prerogatives over children’s interests 
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where the two conflict. The family law canon’s progress narratives 
can divert attention from scrutinizing family law’s present and from 
exploring whether, when, how, why, and to what extent family law 
might still operate to perpetuate injustice and subordination. Family 
law needs to shift focus away from celebrating the supposed repudiation 
of the past, to ask pressing, live questions about how family law might 
still need to change in order to eradicate coverture’s legacy, about the 
advantages and disadvantages of employing status rules or contract 
rules to implement family law policy in any specific context, and about 
the extent to which family law’s persistent privileging of parents’ rights 
over children’s interests should be revised.

A third arena for reform centers on what the family law canon excludes 
and ignores. Legal decisionmakers describing, explaining, and enactÂ�Â�ing 
family law pay little attention to many family relationships and routinely 
ignore the family law governing the poor. Family law’s overwhelming 
focus on marriage, parenthood, and (sometimes) their functional equiv-
alents takes attention away from considering how to regulate and safe-
guard other family relationships, such as sibling ties. Yet noncanonical 
family bonds can be invaluable to family life and to the flourishing of 
family members. Exploring the law’s present regulation of these nonÂ�
canonical relationships brings an abundance of reform possibilities into 
view. Similarly, the exclusion of welfare law from the family law canon 
obscures the diametrically opposed treatment that family law accords 
to poor families compared to other families, making it easier for this 
bifurcation in family law to persist without acknowledgment or expla-
nation. Recognizing that welfare law can also be family law makes 
clear that poor families are subject to a radically different family law 
and that decisionmakers need to defend and justify the differences, or 
eradicate them.

In sum, family law’s canon is in tremendous need of recasting. Family 
law helps structure all of our lives, whether as family members, indi-
viduals, or participants in society. Yet family law is canonically orga-
nized and understood in ways that take precious time, attention, and 
energy away from critical questions, problems, and choices confronting 
the field.

Legislators, regulators, judges, scholars, lawyers, and family mem-
bers should all play a role in the reform process. All these groups shape 
and are shaped by the family law canon. But it is useful to distinguish 
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among the various actors who create and maintain the canon, and the 
various contexts in which the canon is reinforced and perpetuated, in 
thinking about concrete mechanisms for changing the canon.

Lawmakers and judges have the most control over family law’s canon, 
for reasons that turn on the differences between a legal canon and a lit-
erary one. The content of a literary canon is largely in the hands of aca-
demics, who decide what they will teach, what they will write about, and 
what they consider exemplary work. In contrast, the content of a legal 
canon is mainly within the dominion of legal authorities. Judges, legisla-
tors, and regulators wield the most power to decide both what the law is 
and what counts as a convincing argument in a judicial opinion, legisla-
tive debate, or regulatory dispute. Their decisions, statutes, and regula-
tions have the force of law, even if some scholars, practitioners, litigants, 
or individual citizens disagree with them. For this reason, however, it may 
be more difficult to change how legal authorities understand family law.

The specific institutional hurdles associated with altering what law-
makers and jurists think and do suggest that an effort to reshape family 
law’s canon may be most successful if the effort begins with scholars 
and the process by which they transmit the family law canon to stu-
dents, successors, peers, and legal decisionmakers. Scholars, who are 
self-â•‰Â�consciously engaged in studying family law and not insulated by the 
authority to make law, may be the group easiest to reach first on the 
path to changing what legal authorities think and do.

Family law scholarship, courses, and casebooks provide an invaluable 
opportunity to subject the family law canon to more inspection and 
debate and to advance the process of altering it. There are some won-
derful academics working in family law, and scholars can contribute to 
changing the family law canon by joining this book’s project and gener-
ating more writing about family law that critiques and contests its 
canonical narratives. Some family law scholars have already written in 
ways that reflect doubts about some of family law’s canonical stories. 
These scholars should be natural allies in this book’s project to recast 
the canon, even if they have not thought about themselves or their work 
in those terms before. However, other scholars (or sometimes the same 
scholars at different times) have repeated and relied on canonical ideas 
about family law. One goal of this book is to encourage academics to 
rethink that scholarly pattern.

Revising the teaching of family law may be even more important. The 
family law canon is transmitted and reproduced intergenerationally, as 
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one generation’s work and words describe and explain the field to the 
next. Changing the canon requires intervening in that process of inter-
generational transfer. Family law teachers are well situated to use their 
courses to help students—â•‰who are future lawyers, lawmakers, judges, 
scholars, and their aides and clerks—â•‰examine family law from new per-
spectives and think about the subject in new ways. But scholars have not 
focused on the idea that family law has a canon and hence have not 
strategized about how to disrupt the intergenerational transmission of 
canonical ideas about the field.

Challenging family law’s canon in our teaching means that when we 
encounter a canonical premise about family law in a judicial opinion, 
legal brief, legislative debate, political forum, regulatory document, 
news story, scholarly article, or classroom remark, we should not repeat 
it without reflection or even pass over it without comment. Instead, we 
need to subject these canonical assumptions to explicit critical evalua-
tion and discussion. Family law teachers should help their students learn 
how canonical ideas about family law have shaped the ways in which 
legal authorities understand the subject. We should ask our students to 
think about how lawmaking, adjudication, political discourse, academic 
dialogue, and ordinary conversation about family law could be altered 
if judges, lawmakers, and other legal actors did not rely so frequently on 
dominant accounts of family law that misrepresent the field.

Challenging the family law canon also means teaching aspects of 
family law that the field canonically overlooks or ignores. Family law 
courses should consider not only marriage, parenthood, and their func-
tional equivalents, but also the legal treatment of siblings, grandparents, 
grandchildren, aunts, uncles, nieces, nephews, cousins, and other non-
canonical relatives. Family law courses should examine not only the 
family law applied to people considered middle class or wealthier, but 
also the legal regulation of poor people’s familial rights and responsi-
bilities. Family law courses should explore not only state law, but also 
the breadth, range, and importance of federal family law.

More generally, challenging the family law canon means not con-
fining family law courses to a traditional curriculum focused on state 
law governing marriage, divorce, family property, child custody, child 
support, and adoption. These topics are unquestionably important to 
family law. But they offer too limited a window into the field when 
studied by themselves. As we have seen, family law pervades state and 
federal statutes, judicial decisions, and regulations. It runs through and 
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intersects with myriad other areas of law, including tort law, contract 
law, property law, constitutional law, criminal law, tax law, employ-
ment law, labor law, immigration law, citizenship law, international 
relations law, military law, welfare law, social benefits law, public health 
law, education law, housing law, bankruptcy law, intellectual property 
law, agricultural law, Native American law, evidence law, personal 
jurisdiction law, and more. A single course cannot realistically hope to 
cover every aspect of family law in all of its richness, variety, and detail. 
But a family law course can make the scope, significance, and extent of 
family law clear. Students studying family law need to understand the 
depth, reach, pervasiveness, and variety of the field.

As importantly, students who never take a class officially designated 
as a family law course should understand and recognize the family law 
that falls within the subject matter of other courses. These students 
should learn how their legal careers may frequently engage them with 
family law, even if they never work with legal materials that a tradi-
tional family law course would include. In the real world, family law 
overlaps with many other areas of the law. Law schools should not treat 
family law as an intellectual silo disconnected from the rest of the cur-
riculum.

Recasting the family law canon is a long and demanding project. But 
uncovering and understanding the canon’s misdescription and misdirec-
tion is the first step on the path to reform. We need to challenge the 
answers that the family law canon presumes and to ask questions that 
the canon never considers. We need to reimagine family law.
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