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Fresh, original, engaging — this new contribution to the literature on

trade governance is genuinely welcome and exciting. The chapters are

of the highest quality, written by impressively experienced and knowl-

edgeable authors who really know their stuff. This book will fully
deserve the wide attention it will inevitably command.

Nicola Phillips, Professor of Political Economy,

University of Sheffield, UK

Expert Knowledge in Global Trade brings together a first-rate group of
scholars whose analysis provides valuable insights into the ways in which
the ideas of ‘experts’ serve powerful interests and shape outcomes in
the global trade regime.

Jennifer Clapp, University of Waterloo, Canada

These thought-provoking and diverse essays expose the explicit and
subtle ways in which experts have shaped international trade policies to
legitimize prevailing orthodoxies and, lately, to challenge them. This
excellent volume is a significant contribution to scholarship on the role
of ideas, from the commonsensical to the highly technical, in global
political economy.

JP Singh, George Mason University, USA
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Expert Knowledge in
Global Trade

This book explores tensions in global trade by examining the role of
experts in generating, disseminating, and legitimating knowledge about
the possibilities of trade to work for global development. To this end, con-
tributors assess authoritative claims on knowledge. They also consider
structural features that uphold trade experts’ monopoly over knowledge,
such as expert language and legal and economic expertise. The chap-
ters collectively explore the tensions between actors who seek to effect
change and those who work to uphold the status quo, exacerbate asym-
metries, and reinforce the dominant narrative of the global trade regime.
The book addresses the following key overarching research questions:

e Who is considered to be a trade expert and how does one become
a knowledge producer in global trade?
How do experts acquire, disseminate, and legitimate knowledge?
What agendas are advanced by expert knowledge?
How does the discourse generated within trade expertise serve to
close off alternative institutional pathways and modes of thinking?
e What potential exists for the emergence of more emancipatory
global trade policies from contemporary developments in the field
of trade expertise?

This book will be of great interest to students and scholars of inter-
national political economy, trade politics, international relations, and
international organizations.

Erin Hannah is Associate Professor at King’s University College at the
University of Western Ontario, Canada.

James Scott is Lecturer in International Politics in the Department of
Political Economy at King’s College London, UK.

Silke Trommer is University Lecturer in Global Sustainable Development
and World Politics at the University of Helsinki, Finland.
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About the series

The “Global Institutions Series” provides cutting-edge books about
many aspects of what we know as “global governance.” It emerges from our
shared frustrations with the state of available knowledge—electronic and
print-wise, for research and teaching—in the area. The series is designed as a
resource for those interested in exploring issues of international organiza-
tion and global governance. And since the first volumes appeared in 2005,
we have taken significant strides toward filling conceptual gaps.

The series consists of three related “streams” distinguished by their blue,
red, and green covers. The blue volumes, comprising the majority of the
books in the series, provide user-friendly and short (usually no more than
50,000 words) but authoritative guides to major global and regional
organizations, as well as key issues in the global governance of security,
the environment, human rights, poverty, and humanitarian action
among others. The books with red covers are designed to present original
research and serve as extended and more specialized treatments of issues
pertinent for advancing understanding about global governance. And the
volumes with green covers—the most recent departure in the series—are
comprehensive and accessible accounts of the major theoretical approaches
to global governance and international organization.

The books in each of the streams are written by experts in the field,
ranging from the most senior and respected authors to first-rate scho-
lars at the beginning of their careers. In combination, the three com-
ponents of the series—blue, red, and green—serve as key resources for
faculty, students, and practitioners alike. The works in the blue and
green streams have value as core and complementary readings in
courses on, among other things, international organization, global
governance, international law, international relations, and international
political economy; the red volumes allow further reflection and investigation
in these and related areas.



The books in the series also provide a segue to the foundation
volume that offers the most comprehensive textbook treatment avail-
able dealing with all the major issues, approaches, institutions, and
actors in contemporary global governance—our edited work Interna-
tional Organization and Global Governance (2014)—a volume to which
many of the authors in the series have contributed essays.

Understanding global governance—past, present, and future—is far
from a finished journey. The books in this series nonetheless represent
significant steps toward a better way of conceiving contemporary pro-
blems and issues as well as, hopefully, doing something to improve
world order. We value the feedback from our readers and their role in
helping shape the on-going development of the series.

A complete list of titles appears at the end of this book. The most
recent titles in the series are:

World Trade Organization (2nd edition, 2016)
by Bernard M. Hoekman and Petros C. Mavroidis

Women and Girls Rising (2015)
by Ellen Chesler and Terry McGovern

The North Atlantic Treaty Organization (2nd edition, 2015)
by Julian Lindley-French

Governing Climate Change (2nd edition, 2015)
by Harriet Bulkeley and Peter Newell

The Organization of Islamic Cooperation (2015)
by Turan Kayaoglu

Contemporary Human Rights Ideas (2nd edition, 2015)
by Bertrand G. Ramcharan

The Politics of International Organizations (2015)
edited by Patrick Weller and Xu Yi-chong
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Introduction

Erin Hannah, James Scott and Silke Trommer

o Experts and expert knowledge in global trade
e What our contributors say about expert knowledge
e Avenues for future research

The role that expert knowledge plays in global trade governance has
been crucial in practice, yet under-scrutinized in theory and analysis.
The economic, legal and political complexities involved in global trade
governance are such that every new student of its mysteries will sym-
pathize with the famous words uttered by US Senator Eugene Millikin
in 1951: “anyone who reads [the General Agreement on Tariffs and Trade]
is likely to have his sanity impaired.”! Consequentially, trade institu-
tions and advocacy groups have long relied on staffing their ranks with
highly trained experts, so-called “capacity building” in the field of
global trade has become a cornerstone of the bulk part of the world’s
development programs, and universities provide courses and entire degrees
geared exclusively at teaching the intricacies of the global trading
system. Meanwhile, standard political economy approaches insist that
trade policy outcomes are a function of states’ economic interests, their
power relations and aspirations, and the institutional frameworks in
which trade decision making takes place.’> As we explore below,
numerous scholars have noted both the importance of expertise for
reaching desired policy outcomes in trade governance and, indeed, in
shaping the very policy preferences being pursued. Yet, few have
pierced the veil of expert knowledge as a structural feature of trade
governance in its own right, to ask essential questions such as: What
knowledge is being disseminated through the global trading system, to
whose benefit, and what is left un-conceptualized, unsaid, or omitted in
trade-related political debates as a consequence of these patterns?

The central aim of this book is to shed light on expert knowledge
and to begin to answer these core questions. From specialized language
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and terminology, to distinct techniques of economic analysis and legal
reasoning, expert knowledge structures political debates the very
moment any actor steps into the field of global trade to make their
voice heard. From the coal face of trade negotiations and the texts that
form trade agreements, through the bubble of actors involved in and
around trade policy processes and the languages that they employ, up
to the role of academia in analyzing and conceptualizing trade at its
most abstract, bodies of expert knowledge channel and control what
can be thought, who is able to act, and how the benefits of trade are
created and distributed within and among countries and people.

It is widely acknowledged that the lack of expertise, resources, and
technical capacity among developing countries are central factors
underlying the negotiation of unfavorable rules that adversely impact
on the poor.® As the World Trade Organization (WTO) approaches its
fifteenth year of negotiations on the Doha Development Agenda with
little sign of a forthcoming breakthrough, member states turn increas-
ingly to preferential trade agreements (PTAs) to fill the gap. WTO-Plus
rules in these PTAs not only fail to redress imbalances in global trade,
but also serve to fragment the trading system further and, in some
instances, undermine WTO flexibilities designed to address the chal-
lenges of poverty. The importance of expert knowledge to how the
trade system functions is increasing with the continued extension of
trade rules into new areas such as investment, services and intellectual
property rights, while the emerging web of plurilateral agreements and
PTAs have rendered negotiations more technical and multifarious.*

The resulting multiplicity of nodes of authority and increasing com-
plexity of trade rules further empower experts relative to other trade
political actors. Experts possess an authoritative claim on knowledge,
and the ability to shape the terms of debate and construct narratives
that define what is both conceivable and inconceivable in trade nego-
tiations. In response, closed-door politics and ivory tower agendas are
standard criticisms of global trade governance from economic and
broader societal interest groups alike.

In order to explore these tensions and to put expert knowledge in
global trade at the center of the analysis, we have invited contributors
who collectively cover all of its core areas—including legal and eco-
nomic aspects, discourse and ideational restraints, and the nongovern-
mental arena—to examine the structural features that uphold trade
experts’ monopoly over knowledge, to reflect on how existing forms of
expert knowledge impact on trade policy formation and the applica-
tion of trade rules, and to investigate the tensions between actors who
work to uphold the status quo and those seeking to challenge
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dominant narratives about global trade. Given the wide range of aca-
demic disciplines and traditions required to tackle such an ambitious
agenda, we have refrained from asking our contributors to adhere to a
common analytical framework. Instead, we have directed them to
engage one or several of the following overarching research questions:

e Who is considered to be a trade expert and how does one become
a knowledge producer in global trade?
How do experts acquire, disseminate and legitimate knowledge?
What agendas are advanced by expert knowledge?
How does the discourse generated within trade expertise serve to
close off alternative institutional pathways and modes of thinking?
e What potential exists for the emergence of more emancipatory
global trade policies from contemporary developments in the field
of trade expertise?

In order to present the fruit of their efforts, we have arranged our
book in three parts. In Part I, Rorden Wilkinson, Gabriel Siles-Briigge
and Silke Trommer present accounts of the discourses and the ideas
that structure the field of global trade and constrain political agency.
In Part II, Joseph Conti, Clive George and Andrew Lang assess
authoritative forms of legal and economic knowledge and provide
avenues for studying their political implications. In Part III, Matthew
Eagleton-Pierce, Erin Hannah, and James Scott examine the agency of
experts and their role in producing knowledge that defines what is
(in)conceivable in trade negotiations and opening up intellectual space
for resistance and alternative policy options.

This pluralist approach harnesses the political nature of expert
knowledge in the field of trade, unpacks received wisdom about the
possibility of trade to work for global development, and problematizes
both bodies of experts and the expertise they propagate. With the
global economic and multilateralism crises raging, the inherently poli-
tical nature of economic and legal expertise is today more obvious than
ever. Speaking to ongoing debates in the trade literature, our book
offers a detailed scrutiny of how ideas and interests interact in trade
policymaking and highlights the role of expertise in shaping global
trade governance.

We complete this introductory chapter by giving an overview of the
existing literature on experts and expert knowledge in global trade, by
summarizing chapter findings, and by suggesting avenues for future
research on the basis of the analyses provided. Overall, we understand
our book not as a complete treatment of the role of expert knowledge
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in global trade governance, but as a scholarly acknowledgement of its
central importance in constructing and maintaining the global trading
system as we know it, and as an invitation to the field to pay due
analytical and theoretical attention.

Experts and expert knowledge in global trade

While we have argued above that there is a lacuna with respect to the
analysis of the role of expert knowledge within global trade govern-
ance, there are certainly broader bodies of literature from which
insights can be drawn. These can be usefully considered as forming two
avenues of exploration—Iliterature examining knowledge and power in
global governance, and literature seeking to conceptualize the role of
experts themselves in global governance.

Emanuel Adler and Steven Bernstein, for example, draw from con-
structivist thought to argue that knowledge plays a fundamental,
rather than supplementary, role in both characterizing and facilitating
global governance alongside the more traditional considerations of
economic and political power.> They trace the limitations faced by
developing countries in this regard and the difficulties that poor states
have in exercising what Michael Barnett and Raymond Duvall char-
acterize as “productive power.” Productive power refers to the way in
which systems of meaning and signification are socially produced and
serve to determine what constitutes legitimate knowledge and whose
knowledge matters.®

Building on this work, Erin Hannah examines the power of epistemes—
shared, intersubjective or taken-for-granted causal and evaluative
assumptions about how the world works—in global trade governance.
She shows how epistemes are embedded in trade institutions and in
common discourse through which people communicate about trade-
related welfare gains, and how they work to enable and constrain
nongovernmental organization (NGO) agency by defining the range of
problems that can be addressed.’

Matthew Eagleton-Pierce makes another constructivist intervention
into the study of power and knowledge. By drawing from the work of
Bourdieu, he examines the role of “symbolic power” in global trade
governance, and emphasizes how social and political orders are legiti-
mated through particular discourses that draw from expertise as means
of legitimation.® Similar in conceptualization but adopting a more
rationalist methodological approach, liberal and institutionalist thin-
kers have also explored the way in which ideas intersect with material
power to influence political outcomes, including influential work on the
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origins of US trade policy.” Farther afield, scholars such as Michael
Strange have adopted post-structuralist methodologies to study the
changing discursive and social contexts of global governance institu-
tions, which are underpinned by evolving relations of material and
ideational power.'”

Knowledge is ultimately held by individuals and a related set of lit-
erature examines the way in which experts impact upon and shape
global governance. In his work on epistemic communities, Peter Haas
examines how networks of people with recognized claims of expertise
are able to influence policy in areas of uncertainty.'' Such experts
“interpret the world for decision-makers and thus the governance
arrangements which decision-makers negotiate.”'? In a similar vein,
Ian Johnstone highlights the role that “interpretative communities”
play in global governance, whose recognized expertise empowers them
to determine which justifications of state action are to be considered
legally acceptable and which are not.'* Niilo Kauppi and Mikael
Madsen identify transnational power elites as a distinct social group
and conduct an empirical examination of these “operators of globali-
zation” to help explain the authority and power structures produced by
contemporary global governance.'*

Susan Parks extends our theoretical understanding of policy change
in global governance institutions by showcasing the central role that
transnational environmental advocacy groups play in leveraging their
scientific knowledge and socializing the World Bank Group to embrace
sustainable development norms. Others favor the notion of a knowl-
edge network, encompassing a range of individuals and institutions
working on a given issue area.'” Indeed, there are numerous examples
of this line of constructivist work, where experts are considered
important components in how we analyze global governance and
understand how and why certain policies are chosen.'®

A related set of thought highlights the importance of key, well-
placed individual professionals and the influence they exercise over
policy outcomes based on the privileged bodies of knowledge that they
hold. Drawing from a variety of perspectives, Leonard Seabrooke
identifies individuals who are able to engage in “epistemic arbitrage,”
defined as “exploit[ing] differences in professional knowledge pools for
strategic advantage by positioning particular forms of knowledge as
the most appropriate to deal with particular problems.”'” Such people
are termed “epistemic arbiters” and are argued to be of increasing
importance with the advancement of globalization and ever-greater
transnational linkage. Craig Murphy and JoAnne Yates explore the
role of engineers and other scientific experts in the process of standard
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setting in the International Organization for Standardization (ISO), to
elucidate how technical standards lie at the heart of technological
innovation and determine how trade is structured in industrial goods.'®

While much of the work on epistemic communities concerns the role of
scientific experts'® and accords this body of knowledge a degree of
objectivity, others have sought to problematize more deeply the nature
of the knowledge that groups of experts propound,”® perhaps reflecting
the division in constructivist thought between conventional and critical
strands that Katzenstein, Keohane and Krasner identify.?! In a similar
vein, scholars drawing from the work of Antonio Gramsci have argued
that ideas are always linked to particular material interests.”> For
Gramsci, each social group brings with it a set of “organic intellectuals”
who articulate the particular interests of that group in more abstract,
theoretical terms.>> These intellectuals define, promote, and sustain
what Robert Cox terms “collective images of social order”—that is,
“differing views as to both the nature and the legitimacy of prevailing
power relations, the meaning of justice and public good, and so
forth.”?* In this way, Gramscian-inspired analyses seek to connect ideas
and the experts who produce and disseminate them back to material struc-
tures of power,” and highlight whose interests are being served by networks
of intellectuals.”® Though not overtly framed within a Gramscian
approach, Diana Tussie’s exploration of how research produced by, or
at times commissioned from, expert bodies is used to support particular
trade policies and mobilized to legitimize change, shares a concern
with the political non-neutrality of such expert knowledge.”’

Further critical work is to be found that draws from Foucault in
particular. Jessica Lawrence, for instance, uses Foucault’s concept of
biopolitics to interrogate the privileging of expert participation within
the WTO and whether this increases the legitimacy of the organiza-
tion.”® She highlights the problems of expert selection bias and how the
claims regarding the objectivity and scientific nature of the expert
knowledge embodied in the WTO may serve to silence critical voices.

The picture that emerges from this brief literature review is that
there are multiple perspectives that can be drawn upon to explore the
ways in which expert knowledge and the experts that produce and
disseminate that knowledge contribute to bringing about particular
policies, how they privilege certain interests and exclude others, and
how bodies of knowledge get built into the structures of organizations.
This book, rather than seeking to mediate between these or to favor
one such approach over others, draws from all of them to give greater
insight into the strengths and weaknesses of each. In particular, the
chapters that follow allow us to interrogate the relationship between
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knowledge and power, and explore the political interests that different
bodies of knowledge serve to advance. In addition, we seek to shed
further light on the relationship between experts and expert knowledge,
and show that there is value in analytically separating these two rather
than treating them as almost synonymous, as is prevalent in much of
the literature. The next section sets out the contribution that each
chapter makes to the overall analysis.

What our contributors say about expert knowledge

The chapters in Part I present accounts of the discourses, metaphors,
and ideas that structure the field of global trade and enable and con-
strain political agency. The authors are concerned with the epistemic
foundations or “background knowledge” of global trade.”” By asking
what constitutes legitimate knowledge, the authors unpack the shared,
intersubjective assumptions about how global trade does and should
work. The way we talk about trade conveys, disciplines, and cements
knowledge about trade. The chapters in this section examine the ways
in which expert language serves as the key structural feature of global
trade that upholds experts’ monopoly over trade knowledge and deter-
mines which voices are heard and which are silenced and marginalized
in global trade.

Rorden Wilkinson provides an account of common sense knowl-
edge—comprising metaphors, stylized historical accounts, and crisis
discourse—in global trade. He explores the ways in which these lin-
guistic tools serve to normalize and depoliticize a deeply iniquitous
global trade system. His central contention is that the way we talk
about trade entrenches the illusion that the WTO and free trade are
synonymous and that bargaining among unequals—the very basis of
the multilateral trading system—can produce welfare gains for all.

Like Trommer in Chapter 3, Wilkinson shows how progressive
debate and meaningful reform are stunted by the structural power
of common sense knowledge and detractors and critics are delegiti-
mized, villainized, and effectively silenced. Metaphors serve to convey
common sense, oversimplify and obscure complex realities, and often
infantilize opponents, particularly developing countries. When coupled
with crisis discourse and stylized historical narratives, metaphors also
tend to drive multilateral trade negotiations. Wilkinson argues that the
language of crisis and collapse has been an intrinsic part of trade
negotiations since the General Agreement on Tariffs and Trade (GATT)
was first negotiated, and has played a key role in facilitating institu-
tional development, pushing forward deeply asymmetrical bargains



8 Erin Hannah, James Scott, and Silke Trommer

among members, and driving the trade agenda forward at moments
when the institution appears deadlocked. In this chapter, he explores
the content of common sense knowledge and examines the ways in
which it has been generated and deployed by experts as a means of
reframing trade negotiations in order to maintain forward momentum
in the liberalization process. The way we talk about global trade is
neither neutral nor objective, and Wilkinson calls on us to unpack and
critically engage with the normative and ideological foundations of
expert knowledge.

Chapter 2 in this section turns to the role of myth making and the
power of ideas in global trade. Puzzled by the fact that there has been
no significant move towards protectionism amongst most of the world’s
economics, despite the onset of the current economic crisis in 2008,
Gabriel Siles-Briigge draws from constructivism to argue that parti-
cular ideas about the global trading system have become rooted in
policymaking discourse, mediating the response of policy elites to pro-
tectionist pressures and temptations. Like Wilkinson, Siles-Briigge
shows how stylized historical accounts of global trade reflect and
advance particular national interests. In this case, leading economists
and policymakers enjoying reified positions as experts in trade matters
have constructed an ideational imperative for continued openness by
drawing on a questionable reading of economic history (the Smoot-
Hawley myth) and by continually stressing the role of protectionism as
a cause of the Great Depression.

Like the other chapters in this section, Siles-Briigge unpacks the role
of ideas in silencing alternative policy narratives; non-liberal responses
to the current crisis have been all but ruled out by the ideational
strength of the Smoot-Hawley myth. Nonetheless, Siles-Briigge finds
reason for hope in Argentina where decision makers have responded
differently by explicitly rejecting this narrative and implementing wide-
ranging protectionist measures to deal with the crisis. The non-conformity
of Argentina shows that the dominant myths and ideas underpinning
trade expertise have not completely closed off alternative modes of
thinking.

Silke Trommer deepens our understanding of the discursive founda-
tions of global trade by exploring the role expert language plays in
constituting the trade policy elite and in shaping its perceptions of
politically feasible lines of action. She applies tools from anthro-
pological and feminist scholarship to trace the gate-keeping function
that global trade expert language plays in shaping who can talk and
what they can say in trade politics. Trommer builds upon Wilkinson’s
chapter by investigating how one becomes a trade expert by acquiring
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and legitimating the “talk.” The technocratic nature of global trade
language not only serves to marginalize and exclude non-experts from
trade policymaking processes but also obscures the deeply political
nature of learning and using expert language, acts that reproduce a
particular worldview and understanding of reality. Trommer argues
that this language as currently constituted results in a dehumanization
of the global trading order, in which human, social, and environmental
conditions become second-order issues and the role of human agency
in producing social and political outcomes is obscured.

The three chapters in this section provide compelling accounts of the
role and structural power of expert language in global trade. By iden-
tifying the ideas, myths, metaphors, and common sense that constitute
expert language, the authors identify what agendas are advanced by
trade experts and the ways in which the discourse generated within
trade expertise serves to close off alternative institutional pathways and
modes of thinking. Wilkinson, Siles-Briigge, and Trommer concur that
trade experts have constructed an ideational imperative for further lib-
eralization that uncritically accepts the notion that free trade is an end
in itself which promotes welfare for all, however unevenly. The central
contention of this section is that global trade will never work for
development so long as political agents remain shackled to this
received wisdom.

The three chapters of Part I explore the two most central areas of
expertise at play in trade governance, namely economics and law.
While economics has always been a natural source of expertise at work
within the global trade system, the increasing legalization of trade
relations, most notably with the strengthening of the dispute settlement
mechanism in the Uruguay Round, has propelled legal expertise to a
more prominent role. The chapters by Joseph Conti and Andrew Lang
each concern the legalization of trade but explore different stages of
that process. Lang examines the dynamics at play when a legal agree-
ment is created and how that process encodes a body of (often eco-
nomic or scientific) knowledge into the text, while Conti’s chapter, by
contrast, concerns the subsequent period and how that legal agreement
structures relations between states.

Lang’s chapter gives a highly nuanced account of how the process of
encoding a body of expertise into a legal text enables subsequent
recourse to that expert knowledge as a means of achieving objectivity
in dispute rulings, while simultaneously opening the possibility of
doing the very opposite of this, namely allowing legal rulings to make
judgments explicitly contrary to that encoded expertise. Lang terms
this twin process a “double movement” and goes on to explore how it
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plays out in the agreements on Subsidies and on Sanitary and Phyto-
sanitary Standards (SPS). In each, the Appellate Body has opted at
times to utilize bodies of expert knowledge as an “objective” basis on
which to make rulings, while at other times it has deliberately departed
from that basis to exert an opposing legal basis for rulings. In this way,
the Appellate Body chooses different paths in different circumstances
that serve to produce legal objectivity. How this takes place and how one
option in the “double movement” is chosen over another is discovered
through the process of legal interpretation that takes place within the
dispute settlement system, where the boundaries between law and other
forms of expert knowledge are constructed and reconstructed.

This ongoing process of learning through the dispute settlement
mechanism (DSM) highlights the importance of deep knowledge and
experience of the DSM if it is to be utilized effectively, which is a key
finding of Conti’s chapter. The juridification (that is, the expansion of
legal regulation) that took place with the creation of the WTO has not
only created a greater role for legal experts within the trade system, but
has generated new forms of expert knowledge and new paths to
acquiring necessary legal expertise. As Joseph Conti argues in Chapter
4, the expanded dispute settlement system of the WTO compared with
that of the GATT has made it necessary for states to develop legal
expertise in order to allow them to make use of the DSM. Failure to
do so risks being unable to secure benefits from the trade system. In
this, Conti finds, from detailed empirical work, that actual experience
of using the DSM is crucial for building the expertise that is peculiar to
the WTO as a legal entity. For this reason large, rich trading nations
are at an advantage in that they are more prolific users of the DSM
and have larger bodies of in-house expertise. Developing countries, by
contrast, are sometimes caught in a vicious cycle: lack of in-house legal
expertise precludes their use of the DSM, which in turn hampers their
ability to create in-house legal experts. Conti highlights how outside
organizations have played a role in mitigating this problem, particu-
larly the Advisory Centre on WTO Law, through offering outside
assistance in accessing the DSM. This operates as a stepping stone to
developing in-house experts, but Conti concludes that such measures
will have to be supplemented with institutional reform if developing
countries are to be enabled to have equal practical use of the DSM.

Such institutionalization of inequalities and the need for institutional
reform is also a key insight of Clive George’s chapter. George examines
a particular form of economic expertise, namely that produced by
computable general equilibrium (CGE) modeling. This, he argues, is
used to bolster support for further liberalization despite the dubious
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basis for the claims made by such analyses and the tiny economic gains
that they predict. He highlights how it is the numerical output of CGE
models specifically that gives them an unwarranted “scientific” veneer,
serving to mask the politics that underlies trade agreements. Despite
this, or perhaps because of it, CGE models have become the tool of
choice for trade analysis.

George’s chapter also highlights how the rise of CGE models serves
to sideline alternative economic perspectives, particularly those that
question the benefits of ever greater liberalization. The orthodox trade
agenda is thereby reinforced at the expense of alternative traditions
such as those advocating the use of infant industry protection as a tool
of the developmental state.”® One form of expertise thereby serves to
exclude others.

All three chapters of this section touch in varying degrees upon how
expert knowledge is used instrumentally in the pursuit of other aims,
and on the role played by notions of objectivity within expertise. The
three chapters here form a powerful examination of the (at times pro-
blematic) interconnection between the trade system and bodies of
expert knowledge and how these forms of expertise serve to reify certain
actors, traditions and interests over others.

Filling structures with names and faces, contributors to our closing
section on the agency of expert knowledge focus on individuals and
organizations that can be considered to be experts of trade policy
today. In line with our overall goal of searching for alternative path-
ways to make trade policy work for global development, all three
chapters in Part III examine what may be called new or atypical actors
in the global trade regime by focusing on representatives of civil
society and the global South. In this sense, they deviate from the stan-
dard, outdated, and exclusive focus in trade policy analysis on state
agents and private sector representatives of the global North.

Matthew Eagleton-Pierce builds on Bourdieusian insights to exam-
ine changes in knowledge production and policy practice that have
occurred in trade governance since the Washington Consensus’ falling
into disrepute and the WTO’s legitimacy crisis of the late 1990s and
early 2000s. His chapter provides an in-depth analysis of how the
global North NGO Oxfam International successfully built alternative
trade policy strategies that were informed by their social critique of
contemporary capitalism centered around notions of global social jus-
tice. Using the West and Central African cotton issue as a focal point
in his case study, Eagleton-Pierce traces the NGO’s gradual emergence
as a knowledge producer and credible voice in trade policy debates
through a process of learning and adapting to global trade orthodoxy,
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which opened inroads into the global trade policy elite and culminated
in Oxfam’s ability to utter a critique from within. Similar to Scott’s
chapter in the same section, Eagleton-Pierce reveals the decisive role of
individuals in making strategic policy decisions that determine which
types of knowledge are being produced. At the same time, his analysis
provides clear evidence showing how the discursive and epistemic
structures analyzed in the first two sections of our book constrain the
policy field by exerting influence over the types of expert knowledge
that any normative goal must be pressed into if its agents hope to
attain policy influence.

Erin Hannah examines what she calls embedded NGOs and the emer-
gence of demand-driven advocacy in the global trade regime. She defines
embedded NGOs as non-profit knowledge producers from the global
North and global South who work to address injustices in the trading
system by institutionally empowering low-income countries, and push
an embedded liberalist agenda of inserting sustainable development
priorities into the global market economy. As Hannah notes, these
types of actors have multiplied since the WTO’s legitimacy crisis—a
crucial turning point in the actor landscape of global trade also iden-
tified by Eagleton-Pierce. While Hannah finds that embedded NGOs
work to improve accountability criteria and negotiating capacity
among poor-country WTO members, she questions to what extent
their work can be seen to undermine power asymmetries within both
global trade itself and in the dominant discourses and forms of
knowledge about global trade. Instead, the Western-centric make-up of
these groups, their selectiveness in the issues they pick up, their own
transparency record, and their liberal economic bias all appear to limit
embedded NGOs’ transformative potential.

James Scott’s account of Southern intellectuals in contemporary
trade governance suggests that we are witnessing an empowerment of
global South trade political actors to a position of providing intellec-
tual leadership to developing countries. He engages in an indicative
mapping exercise of the epistemic communities that these individuals
form and assesses the alternative narratives around global trade that
arise from their agency. Scott finds that Southern intellectuals provide
a coherent narrative that challenges the traditional powers’ reading of
the trajectory and purpose of the global trade system and that this
narrative, along with the growing leadership Southern intellectuals
provide, has played an important role in bolstering developing coun-
tries’ negotiating positions in the Doha Development Round. Like
Hannah, Scott, however, ultimately emphasizes the role of the domi-
nant episteme in shaping trade experts’ perceptions of politically
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feasible positions to take on questions of global trade. Given that this
group is closely linked to the leading emerging economies, and thus
presumably their trade political outlooks and interests, Scott issues a
warning that the concerns of the most marginalized will remain just
that, even with new expert knowledge emanating from individuals
associated with the global South.

The various actors under scrutiny in this section are of course not
new to trade governance as such. As the authors acknowledge in their
chapters, some of the trade political agents they examine predate the
dawn of trade multilateralism and certainly the WTO era. What is new,
and what all contributors to this section analyze, are the increased
levels of influence that these actors have gained over recent years. This
suggests that there is room for novel types of agency in trade govern-
ance. At the same time, taken together, the authors in this section also
find agency to remain constrained by the various structural features of
expert knowledge analyzed in the previous two sections of our book.
Eagleton-Pierce’s observations about the gate-keeping functions of
language as well as economic and legal technical knowledge in parti-
cular, brings our book back to its starting point of emphasizing the
relevance of these structural features.

Curiously, the three contributions expose a tension in their assess-
ments of how successful the new trade experts are in forging alternative
pathways for the global trade regime. Despite acknowledging impor-
tant shortcomings and epistemic constraints, the chapters of Scott and
Eagleton-Pierce highlight the ability to create counter-narratives and
successful articulations of heterodox voices. Hannah, on the other
hand, questions the transformative reach of the organizations she
examines when suggesting that embedded NGOs crowd out alternative
voices from the debate. The tension between these views seems exacer-
bated by the fact that taken together, the chapters indicate that there
are overlaps and revolving doors among the analyzed individuals and
groups in the real world. Overall, the section thus leaves us with both a
need for and some pointers towards refined research agendas on the
role of experts and expertise in global trade, to which we turn in the
closing section of our introduction.

Avenues for future research

This book focuses on the origins, legitimacy, and structural power of
expert knowledge in global trade. Contributors highlight the various
ways in which expert knowledge constrains political agency, disciplines
policymaking, and limits the potential for global trade to work for
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sustainable development. They show that in order to gain and main-
tain expert status, individuals are compelled to assimilate and repro-
duce dominant forms of expert knowledge in policy and academia,
thus shielding the field from transformative influences. Given these
conditions, we conclude that the prospects for global trade to generate
welfare gains for the world’s poorest people and redress injustices in
global trade seem bleak. Our hope is that scholars will challenge this
conclusion by exploring the conditions under which the shackles of
received wisdom might be loosened.

Future research should address how experts’ monopoly over trade
knowledge can be politicized, whether meaningful reform of global
trade is possible in light of the structural power of expert knowledge,
and whether and how global trade expert knowledge can be recon-
stituted to correct the shortcomings of the global trading system.
Building upon the insights in the first section of this volume, scholars
could examine circumstances under which dominant discourses, myths,
historical narratives, and metaphors can be successfully challenged and
resisted. Perhaps by looking beyond the field of trade to other, over-
lapping areas such as finance, environment, and development, scholars
could generate insight into how global trade governance could be made
fit for purpose. Another potential avenue is to study the impact of
evolving expert knowledge in other contexts (institutional and policy-
wise) for global trade governance. For instance, do changing policy
narratives around sustainable development within the United Nations
system impact the generation and legitimation of expert knowledge in
global trade governance? Scholars might also examine whether delib-
erations in different political arenas that include a broader range of
voices can impact discourses and ideas about global trade.

Certain types of knowledge are particularly prominent within trade
governance—none more so than economics and law. Further work
might be done to flesh out how individual experts are chosen within
these areas, particularly as they feed into processes within the dispute
settlement, and the potential biases that may result. As the trading
system becomes more heterogeneous in terms of influential actors,
research might elaborate on the implications that encounters of different
legal traditions—those originating in “the West” and those originating
in “the Rest”—have for rule application and dispute settlement. Simi-
larly, the fusion between legal, economistic, and science-based reason-
ings and how legally reformulated understandings of key economic and
scientific concepts feed back into policymaking deserve further scho-
larly scrutiny. With regard to economics, there is potential for further
study to explore how certain economic theories are privileged over
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others in the processes of expert knowledge provision and the devel-
opmental and distributional consequences this has. What heterodox
approaches in economics and law compete with the orthodoxy and
how they do or do not succeed in acquiring policy influence might also
provide a future research agenda worth delving into.

One central argument of our book is that experts as political actors
in their own right constitute an understudied category of trade political
agents. This is an insight from which we hope subsequent research may
depart, as the analytical work of identifying, mapping, and making
sense of the actions of those in the global trade policy community who
participate in policy processes on the basis of their expert status has
only just begun. One pertinent question is, if the traditional club model
of trade policymaking has given way to a much more complex reality,
in which experts play a prominent role, how can we theoretically capture all
aspects of trade governance in order to be able to analyze it in mean-
ingful ways? Furthermore, do changing assessments of what constitutes
valid knowledge in global trade accompany the ongoing power shifts
in the global economy that many observers currently report?

Such research may benefit from addressing some blank spots in the
analyses provided here. Potential areas to examine include such ques-
tions as the agency of experts in other forums of global trade govern-
ance outside the institutional boundaries of the WTO; the agency of
experts vis-a-vis more frequently studied non-state actors, notably
business, labor and consumers; and, as one glance at Scott’s indicative
list of trade intellectuals suggests, the gendered nature of global trade
expertise. Scholars might also conduct comparative research on the trans-
formative potential of state and non-state agents of global trade gov-
ernance. Politicizing dominant forms of expertise undermines claims to
authoritative knowledge. Given the often-invoked need for trade poli-
tical “thinking outside the box,” such research may be exactly what is
required in order to identify the social forces that can help unleash the
potential of global trade to work for sustainable development.
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1 Talking trade

Common sense knowledge in the
multilateral trade regime'

Rorden Wilkinson

It’s all common sense, right?

Pestilence, history, villains, and who to blame

All for nothing

Infants and insults

Of boats, bicycles, and other dramatic catastrophes
Targeting recalcitrants

The WTO the unfortunate

Conclusion

The way we talk about trade is unique. It is unique because, unlike any
other area of economic and political debate, conversations often distill
complex arguments into easily consumable ways of deliberating. These
ways of talking—often in the form of metaphorical sound bites and,
less frequently, more involved but nonetheless stylized historical
accounts—present those reading or listening with snippets of logic that
convey a subjective position about how the trade (and wider) world
works. They also frequently portray opponents of free trade in highly
unflattering ways designed to undermine the credibility of contrary
views using what we imagine is a “common sense” logic.

Yet, we have become so consumed with stylized ways of talking
about trade that we are apparently unable to see that these forms of
communicating help blind us to a form of trade governance that has, in
the post-World War II era, produced a series of trade deals that have
offered developed countries disproportionately greater economic
advantages than their developing counterparts. Moreover, we seem
unable to see that these stylized ways of talking distract our attention
sufficiently to maintain the illusion that equitable trade outcomes can
be negotiated by bargaining among member states varying dramati-
cally in economic size and capability in an institutional setting that
clearly favors the advanced industrial countries over their smaller, less
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able developing counterparts. Equally, we have failed to realize that
these subjective positions are presented as if they were true “facts” and
their biases—ideological, interest-wise or other—are hidden behind the
logic of a metaphor, an historical account, a constructed identity and/
or common sense reasoning (that we might just be able to “level the
playing field” or harvest “low-hanging fruit”) with which the reader or
listener is presented.

The problems here are twofold. The presentation of metaphor, his-
torical logic or constructed identity as fact and common sense simul-
taneously encourages (i) particular forms of behavior consistent with
maintaining the status quo, while at the same time (ii) safeguarding
that logic from critical scrutiny. Our acceptance of these ways of talk-
ing about trade constrains us not only from asking questions about
where we are going but also from having debates about the future of
trade and its governance that are genuinely “outside the box.”

If we are to reform the existing system—even install a new one—we
need to recognize that the problems that exist are more than the way
the General Agreement on Tariffs and Trade (GATT) and World Trade
Organization (WTO) has functioned and was designed. We need to
change fundamentally the way we think and talk about trade. We need
to move beyond simply regurgitating received wisdom about trade—as
George Orwell advised, we need to resist using language without
thinking and repeating words and phrases simply because their use has
become habit.> We need to subject to critical interrogation the mean-
ings underpinning (and often obscured by) the way we speak and the
language we use, and we need to filter out the forms of behavior that
preclude others from engaging in genuine conversations about trade.

The aim of this chapter is to show how the way that we talk about
trade affects the way we think and act, which in turn has an effect on
how we conceive the form of trade governance that we actually (rather
than imagine we) have. Its purpose is to get us to think about the way
we talk and listen to arguments about trade so that we no longer take
common sense wisdom at face value and are not persuaded by simple
assertions that trade is like a “bicycle” which needs to be kept in per-
petual motion, that the world economy will collapse if liberalization is
halted, that “rising tides will lift all boats,” or that “free-riders” (a label
more often than not attached to developing countries) are necessarily
“free-riding.” Put simply, the chapter is intended to get us to think
twice about the value of what we take to be common sense trade logic.

The chapter begins by setting out some conceptual markers that help
us understand how the metaphorical and historical devices and the
constructed identities we deploy when thinking and talking about trade
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bind us into unhelpful intellectual circuits from which we struggle to
extract ourselves. Thereafter, the chapter examines how the way we
talk about trade can have an impact on encouraging forward momentum
at moments of intransigence in trade rounds, making the production of
asymmetrical trade bargains more—rather than less—likely; it explores
the tensions between on the one hand the pursuit of freer trade as an
inalienable good in itself, and on the other hand claims that the WTO
is not a development organization; and it points to those new frontiers
that have opened up in the way we talk about trade but which do little
to move us beyond existing common sense wisdom. The chapter con-
cludes by showing how the way that we currently talk about trade
forces us to think inside the box at a moment when we need to do just
the opposite.

It’s all common sense, right?

One way language contributes to the maintenance of particular rela-
tions of power is through the dissemination of “common sense”’—what
we think of as those words and phrases that convey everyday wisdom,
what we all ought to know, what is obvious, what is in front of one’s
nose (as Orwell remarked).® As Antonio Gramsci put it, common
sense is the “traditional popular conception of the world,”* that which
is instinctive, rarely questioned, seldom subjected to scrutiny.” Yet, it is
not just “wisdom” and “knowledge” that common sense conveys; it
also suggests particular courses of action and forms of behavior that
we assume are, or must be, appropriate.®

Common sense is particularly important in understanding how lan-
guage contributes to the perpetuation of particular ideas that are held
to be “right.” Precisely because common sense is held to be “true” or
“fact,” it is seldom challenged. It suggests, nevertheless, modes of
behavior that are consistent with the ideas and ideologies that underpin
a social order. In so doing, common sense helps shape what it is that
we deem politically possible. Other forms of wisdom and attendant
modes of behavior—ones that may or may not be equally or more
appropriate—are either obscured from view, dismissed as nonsense, or
else they are rendered plain false; and the penalties can be sufficiently
high to militate against challenging common sense (as the story of
Socrates and his demise poignantly illustrates).” Yet, it is precisely
because common sense embodies assumptions that treat authority and
hierarchy as natural—because they reflect the wisdom of dominant
ideologies—and which presuppose that particular courses of action or
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modes of behavior are the most appropriate, that it needs to be
challenged.®

Metaphors play an important role in conveying common sense. They
help create social realities, construct ideas of what is “true” and
“false,” and specify particular kinds of action.” Metaphors can also change
the way events are perceived and understood, thereby altering concep-
tions of what is understood to be true, prescribing particular courses of
action while crowding out or delegitimizing others. This is done by
replacing an act, event, instance, or attribute with a word or phrase
that conveys a particular meaning intended to underline or alter per-
ceptions such that they serve a set of interests. Medical metaphors, for
instance, are often used in political discourse to underline the dangers
of particular ideologies or courses of action as well as to celebrate
others.!® For instance, in the West during the Cold War, the use of the
word “cancer” in association with the spread of communism served
not only to reinforce negative perceptions of an alternative form of
socio-economic and political organization, but also prescribed (and
legitimized) practices consistent with halting its spread.!’

The words, metaphors, phrases, and linguistic constructions that
convey common sense form part of a wider discourse. Discourses are
organic aspects of any social order. They emerge out of particular his-
torical moments and change with, are reproduced by, and influence the
shape of the orders from which they emerge. They create exclusionary
arenas (locking in some kinds of wisdom while crowding out others)
empowering particular individuals to speak. Those who have been
assimilated into, learnt or have been socialized by a dominant dis-
course and use it in communicating (verbally, in writing or otherwise)
are “heard,” while those who do not, or are excluded by it, are
silenced.'? Moreover, discourses are seldom static. They are reproduced
and mutate through usage as well as change in response to challenges
both to their credibility as well as to underlying ideas and interests.
They also intensify at some moments and fall into relative abeyance
at others. In so doing, they assist in perpetuating their underlying
interests and relations of power.

What we know, then, is that language can shape behavior and that it
develops and is deployed in a wider social context. As such, it reflects
those hierarchies and power relationships that are prevalent at any
given moment in time. We know that behavior is shaped not just
through direct instructions, but also by the received wisdom embodied
in common sense (whether it is through stock phrases, metaphors, or
other linguistic constructions). We know that the use of a particular
language creates some possibilities for action (consistent with the ideas
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and interests that underpin a discourse) while crowding out others. We
know that it matters who speaks; and that by speaking, which voices
are heard. We know that at moments wherein threats to the interests
and power relationships underpinning a discourse emerge, an intensifi-
cation and/or subtle (and sometimes dramatic) change in the substance
of a discourse can result. It is with these conceptual markers in mind
that we now turn to the way we think and speak about trade.

Pestilence, history, villains, and who to blame

The relationship between trade and war is one area wherein metaphors
and pithy accounts purporting to be accurate historical renditions are
presented in ways that overly simplify the complex relationship
between commerce and conflict.!* The key to this form of argumenta-
tion is the use of metaphorical and/or distilled examples wherein the
logic of the story illustrates clearly the necessity of taking one course of
action over another. In the early twentieth century, for instance, in
accounts seeking to associate freer trade with the pursuit of world
peace, stylized and abstracted stories were common. Demonstrating
clearly the utility of metaphorical argument in presenting his case for
freer trade in 1919, J. Russell Smith used the fixing of a broken sewage
pipe to stem a typhoid outbreak as a proxy for the necessity of treating
the root causes of conflict (of which the lack of trade was one) and the
primary care given to patients by hospital nurses as a synonym for the
hopelessness of treating the symptoms of war once it had broken out.'
This form of argumentation was also prevalent in the immediate post-
World War II era. Here commentators such as Clair Wilcox crafted
their case for freer trade using metaphorical and stylized historical
argument to support common sense messages by using disease both as
a metaphor and a selective reading of the passage of world events in
the preceding 150 years."”

Yet it is not just what commentators like Smith (who was professor
of economic geography at Columbia) or Wilcox said that was impor-
tant, it was also who they were. For instance, it is precisely because of
Wilcox’s role in the American polity and academy that his version of
events gained credibility. He was professor and chair in the Economics
Department at Swarthmore (1927-68). He co-authored (with Paul H.
Douglas—a University of Chicago economist and later Democratic
senator for Illinois) a petition against the 1930 Smoot-Hawley tariff
(signed by 1,028 economists). He led the Office of International Trade
Policy at the State Department between 1945 and 1948 (the compe-
tencies of which were later transferred over to form part of what is now
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the Office of the United States Trade Representative—USTR). He was
head of the US delegation to London in 1946 charged with the task of
negotiating the International Trade Organization (ITO), and he was
vice-chairman of the US delegation to the 1948 Havana Conference on
Trade and Employment that concluded the ITO Charter.

Others, too, were instrumental in putting forward these common
sense messages like Wilcox’s: University of Chicago and Princeton
economics professor and sometime advisor to the US Treasury Jacob
Viner; William Adams Brown, a contemporary of Wilcox’s during the
ITO negotiations and at Swarthmore; Wilcox’s student and Council on
Foreign Relations stalwart William Diebold Jr.; and Cambridge pro-
fessor, a director of the Bank of England and co-author of the Bretton
Woods system John Maynard Keynes.'®

In arguing their case, what Wilcox, Viner, Brown, Diebold, Keynes,
and others did was help put in place a core story that warned against
the follies of not liberalizing trade married to a strong vision of what
would transpire should this logic not be followed. This story was then
disseminated domestically (particularly within the United States) and
internationally which, in turn, helped secure the necessary support for lib-
eralization to begin under the GATT. It also served to frame a particular
kind of liberalization that simultaneously opened up trade in particular
areas of importance to the United States, while protecting others.

These liberalization-cum-war arguments have not been confined to
the annals of history, however. They resurface in more contemporary
(and rather hyperbolic) accounts worrying about the future of the
multilateral trading system. What is common to all is a form of historical
reductionism that grooms the “lessons” of history in ways that are per-
missive to the arguments being pursued. As Gabriel Siles-Briigge puts
it in Chapter 2, they create “an ideational imperative ... by drawing on
a questionable reading of economic history.”!”

Three points about the way these arguments are manifest con-
temporarily are worth dwelling on momentarily, as the chapter returns
to them throughout. The first is the use of catastrophe as a mechanism
for driving a point home and encouraging the recipient of that
wisdom to act with expediency. The second is the unique way that—
more than any other challenger before—China is constructed as a
threat, a state that for many has such potential that it will inevitably
challenge the existing system.'® The third is the manner in which all of
these accounts rely on the capacity to easily identify a foe. In the early
literature, the foes were identifiable as reactionary, mercantilist, anti-
free trade forces. These forms of identification persist but more often
than not they have moved from unidentifiable faces and shady political
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movements to nameable foes. This most commonly takes the form of
laying blame in a highly predictable game of upstaging that unfolds
after each hiccup in a trade round. The pattern is familiar to all. An
agreement cannot be reached—often because it was impossible from
the outset—and the countries deemed to have been the blockers to any
deal are widely harangued. This haranguing goes largely uncommented
upon, however.

What is worrying is that we come to acknowledge, even accept it
when those being blamed are our favorite villains—favorites because
we deplore their continued protection of agricultural markets, their
strong-arm tactics, their neo-imperialist ways, or their domestic poli-
tical structures—irrespective of whether domestic or other considera-
tions meant a deal was never likely. We sometimes turn a blind eye
when situations are engineered to collapse so that a foe can be identi-
fied for political purchase (as China was after the July 2008 mini-
ministerial collapse over the Special Safeguard Mechanism).! Yet we
almost never comment when the individuals identified are labeled
“free-riders.” This is the ultimate faux pas.

All for nothing

The accusation that a member is accruing benefits without contribu-
tion (that is, free-riding) renders us unable to see that this label has
often been used for political purposes—particularly with regard to
developing countries. Sometimes it is leveled at developing countries in
what is imagined is a benign fashion—they matter little in terms of
their overall contribution to world trade so their lack of reciprocity also
does not matter. Or else, it is deployed with more intent—to highlight a
lack of contribution. Joseph Stiglitz and Andrew Charlton’s claim that
“[a]fter effectively sitting out the first four decades of multilateral trade
negotiations, developing countries’ participation in the Uruguay
Round led them to accept substantial liberalization of their trade
regimes,”?” is an example of the former. Reducing GATT/WTO parti-
cipation to activity in trade negotiations alone and developing theoretical
models designed to show that the application of the most-favored-nation
clause generates a “free-rider problem”?! is an example of the latter.
Whether stated passively or more intentionally, both forms of
expression reinforce the common sense logic that the largest trading
countries—that is, the “principal suppliers”—distribute benefits that are
then accrued by smaller, less able states without reciprocation. What
matters here is less the fact that—contrary to existing wisdom?>*—the
historical record shows that developing countries have actually always
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been actively engaged in the multilateral trading system®® and are
structurally disadvantaged from participating fully in negotiations
(both by institutional factors as well as their own economic complex-
ion),”* and more that the brandishing of the term “free-rider” conjures
up notions of states not pulling their weight while at the same time
celebrating the contribution of non-free-riders (who just happen to be,
and have been, the principal beneficiaries of the trade regime).
Irrespective of its intent, and like all aspects of the “blame game,”
these accusations are unhelpful. In any social environment the leveling
of blame, particularly if it is done so repeatedly, generates resentment.
This, in turn, can lead to a hardening of positions, disaffection, or
worse, all of which are entirely unhelpful in moving negotiations for-
ward. Moreover, because of the uncritical way we treat accusations of
foe and free-rider, we often gloss over the very real reasons why
heightened moments of contestation have come about. As with the rest
of the way we talk about trade, we need to look beneath the words and
phrases that are commonly deployed—what Orwell likened to “phrases
tacked together like the sections of a prefabricated henhouse”*—to
understand the consequences of talking in the way that we do.

Infants and insults

A more worrying trend in the way we talk about trade concerns the
tendency of some commentators to infantilize opponents to undermine
their arguments (thus presenting them as naive and immature), to
construct developing countries as if they were at some early stage of
childhood development requiring the instruction of a well-meaning
parent, and to dismiss the arguments of critics in ungenerous ways—
a tendency that becomes more pronounced at pressure points in nego-
tiations. As with many other metaphorical expressions, these ways of
talking are unhelpful and belie ideologically subjective positions, but
are nevertheless presented as common sense. Developing countries are
no more like children, or their citizens infantile, than advanced indus-
trial countries are mature adults and appropriately qualified parents.
Certainly there is a dramatic gulf in knowledge between industrial and
developing countries and a pressing need for its transfer, but to belittle
countries and populations in this way is at best inappropriate.

Bhagwati has used some of these techniques in advancing his case
for free trade. He writes:

The protection of infant industries against imports much too often
tends to be indiscriminate and creates strong incentives for the
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infant producers to remain inefficient and to continue demanding
protection which then becomes politically difficult to remove. The
result is that the infant does not learn and grows up wearing
protectionist diapers into premature senility.?®

While Bhagwati is trying to use the language of infant industries in a
witty fashion to develop his argument, it is an unfortunate choice of
metaphors. The message is nonetheless clear. Those states and com-
mentators that advocate the protection of infant industries are resign-
ing developing countries to a fate of perpetual infancy (whether they
physically age—as the image of a diaper-wearing senile adult invokes—
or not). This is designed both to ridicule opponents and to present a
subjective and contested understanding of development as a linear
process. The point here is that these are not helpful ways of talking.
Development is a complex process and not one that is akin to the
human lifecycle; and ridiculing opponents—as Bhagwati, Friedman
and others on occasion do—is not an act that helps create an arena in
which genuine debate can take place. What Bhagwati and others are
doing is smuggling in ideological positions via metaphorical argument
without being open and honest about those positions or their essentially
contested nature.

Of boats, bicycles, and other dramatic catastrophes

The metaphorical repertoire of trade politics is uniquely and peculiarly
replete. Precisely because liberalization requires action and freer trade
is constructed as progress forward (from more restricted trade and
unenlightened times), WTO politics is laden with metaphors of motion
occasionally mixed in with ideas of natural forces and physical phe-
nomena. The idea that liberalization will be a tide that “lifts all boats”
is one such instance that is both natural and rather gentile in the vision
it evokes;*’ the use of “sunshine” as a metaphor for the effect trans-
parency in the WTO’s dispute settlement system creates is another.?®
The use of a train, and in particular the necessity of keeping it firmly
on its rails lest it crash (with catastrophic consequences), is a more
dramatic but nonetheless comparable construction.””

The highly political nature of trade politics, the manner in which
trade governance has evolved, and the way unequals are pitched toge-
ther in adversarial negotiations has ensured that trade negotiations were,
from the very outset, contested affairs. The drama that has ensued
during every round of trade negotiations has imbued them with a pro-
pensity to crisis, and on occasion, collapse. These moments of drama
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are taken seriously, particularly as they threatened to undermine the
institution and the purpose for which it had been designed. They also
threaten to undermine the case for further liberalization. The result is
that worries about what might result if liberalization should be allowed to
stall continually frames negotiations, and the case for its forward
march has been made repeatedly, particularly at moments when the
institution has been in crisis. What has emerged is a “crisis discourse,”
one that encourages a particular kind of political behavior by framing
trade negotiations in a manner consistent with their conclusion by
warning against what might transpire should the liberalization process
be interrupted.*

What is interesting about this crisis discourse is that not only has it
become a key part of the common sense history of global trade gov-
ernance, but it has come to be expressed in one unique and tenacious
metaphor: the bicycle. At its simplest, the bicycle suggests that trade
liberalization, like the forward motion required to keep a bicycle
moving, needs to be in a state of perpetual motion. If that motion were to
cease, the process (like the bicycle) would collapse and cause injury to
the global economy/the bicycle’s rider. The use of this metaphor serves,
at one and the same time, to simplify, clarify, and intensify the mental
image constructed by the crisis discourse of what would happen if the
multilateral process was allowed to stall despite the self-evident fact
that the trading system is very unlike a bicycle or its movement linear
in the way the metaphor would encourage us to believe. Moreover, it
creates an imperative around the perpetuation of a particular kind of
liberalization—one that primarily benefits core interests while at the
same time offering only limited prospects to those on the periphery—
which has resulted in the conclusion of successive trade bargains that
have been deeply asymmetrical.’!

It is no mistake that the bicycle metaphor emerged as serious impe-
diments to further liberalization began to emerge in the late 1960s and
early 1970s. By this point, GATT negotiations had become progressively
harder to conclude because of increases in the number of contracting
parties (which posed logistical as well as political problems, especially
because of the growing militancy of newly independent states), the
growing depth and extent of the trade agenda, mounting tensions
between the then European Economic Community and the United States
and growing protectionist sentiment in both, a worsening international
economic environment, and mounting concern among developing
countries that their interests were not being served.*

Attributed to C. Fred Bergsten,>® the bicycle metaphor conveyed the
message of the lengthier and more involved core story put forward by
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Wilcox and others to a domestic US and international public and
polity that was nearly 30 years removed from the end of World War II,
nearly 40 years from the inter-war depression, and had enjoyed (at
least in the United States) two decades of unrivalled prosperity. It did
not require recipients of this received wisdom to understand the intri-
cacies of what had caused the depression, but the necessity of main-
taining forward motion sought to encourage support for further
liberalization. In so doing, it made common sense of the notion that
unless the trade bicycle continually moved forward it would topple
over. As Bergsten put it, the “[s]teady movement toward trade liberal-
ization is necessary to halt the acceleration of the trend toward
increasing trade restrictions.”**

Since they were first articulated, a consensus has emerged around the
logic of the crisis discourse and the bicycle metaphor. Both have
become staples of trade politics and are widely known and frequently
used. Moreover, in that process wherein subjective views are assimi-
lated as social truths, the metaphor has itself been elevated to the
status of both “theory” and “fact.” As James Bacchus, former chair of
the WTO’s appellate body, puts it, “[a]Jccording to the ‘bicycle theory,’
the history of trade, and of trade policymaking, teaches us that a fail-
ure to move steadily forward toward freer trade condemns the world
trading system to topple over.”*

As the Doha Round negotiations have progressed and the talks have
ground to a seemingly intractable halt, subtle changes in the content of
the crisis discourse have occurred. These changes are neither unheard
of, nor unprecedented. Rather, they are consistent with other intensifi-
cations that have occurred across the life of the trade regime. On
occasion this intensification appears passive—such as WTO Director-
General (DG) Roberto Azevédo’s pre-Bali ministerial conference appeal
to members, echoing similar calls made by each of the three previous
DGs, to bear in mind that what is “at stake is the credibility of the multi-
lateral trading system itself”*® It can also be much more active and
aggressive, as in the use of a dramatic and high-stakes language to com-
ment on the state of the round and the plight of the organization®’—a
mutation in the crisis discourse to which we now turn.

What is notable about the more active and aggressive turn in lan-
guage is that all too often the state of the Doha Round is presented in
life and death terms, with commentators competing to be the first to
proclaim it “dead” (and to write the obituary);>® or else they suggest
that with enough energy the round’s impending demise can be averted.
In many cases, this life and death struggle is sharpened with the use of
pointed metaphors. These metaphors are often medical, such as
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likening the state of the round to a “coma” or else encouraging us to
imagine that it is on “life support,” though other metaphors are also
used. The point here is that, once deployed, arguments are developed
that take these metaphors to their logical conclusion to reinforce the
need to pursue a particular course of action. For example, we are
encouraged to accept the round’s failure and let the patient “die,” drum
up support for dramatic intervention to salvage the negotiations (such
as “surgery,” “amputation,” “chemical correction”), engage in a spot
of “euthanasia,” or sanction a distasteful, but nonetheless necessary,
“assassination.”’

The problem with talking in such dramatic ways is that they pre-
suppose and necessitate that quite dramatic action is necessary. In so
doing, they hook readers into forms of argumentation that suggest that
only a particular course of action consistent with the commentator’s
predisposition is worth pursuing. This, in turn, limits debate to those
options associated with a diagnosis that sees the situation as chronic
and the solution as dramatic. The issue here is that the use of such
high-stakes language crowds out discussion of solutions that are not
dramatic and which do not speak to the solutions proposed by the
original commentator. Hence, the momentum of the “bicycle” must be
maintained; the “train” must be prevented from coming off the rails;
and the “patient” must be treated immediately and robustly or else put
out of his or her misery.

The point here is that the entailments that accompany a metaphor,
or for that matter the manner about which a subject is spoken, set the
boundaries of what is understood to be politically possible. The mes-
sage is clear: bridge the divides and conclude the round, or else the
breakdown of the multilateral trading system and something akin to
the nightmare of the 1930s will be upon us. Yet, the perceived urgency
of the situation ensures that we continue to think inside the box, to
carry on doing things just the way we always have without allowing
space and time for thinking about how we might solve the ills of the
multilateral trading system. As Alan Winters put it during that
moment when scholars and pundits alike presumed the Uruguay
Round was on the edge of a precipice,

[for] many commentators the era of liberal and multilateral inter-
national trade is in the melting pot, if not actually doomed. To
them the Uruguay Round ... represents the last chance to re-assert
the virtues of multilateralism which, if unsuccessful, will herald a
descent into restricted and bilateral or plurilateral trading
arrangements.40
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What is important here is that the rationale for the GATT was con-
sciously constructed for a particular purpose. That rationale brought
with it a constructed history that has since become a core part of
common sense wisdom about the GATT. As such, it represents only a
partial, subjective, and problematic account of both the GATT and the
logic upon which it is based. The language deployed, particularly
relating to the dangers of not pursuing multilateral trade, is never-
theless sufficiently compelling and reasonably close to the historical
reality to have become the story. This, in turn, has assisted in generat-
ing and maintaining a consensus around both the GATT/WTO as an
institution and the kind of liberalization pursued therein. In the absence
of a credible alternative, it has focused attention on fettling, but never-
theless persisting with the existing system, rather than fundamentally
overhauling its core practices and attendant principles.

These metaphors and their related ways of talking do not, of course,
constitute the sum of the ways commentators have chosen to express
their subjective and politically instrumental view about trade. Susan
Schwab, for instance, has asked us to imagine that the act of trying to
conclude a multilateral trade round is one akin to “pole-vaulting.”*!
Elsewhere, Bhagwati has suggested that constructing the Doha Round
as a “hanging” might just be enough to focus minds and get the
negotiations going again. He also accused the Financial Times of
“cluster-bombing” the negotiations, likened proclamations of the
“death” of the Doha Round to Mark Twain’s premature obituary, and
suggested that the outcome of the WTO’s Bali ministerial conference
resembled “decaf ... coffee.”** Duncan Green has encouraged us to see
the WTO as sliding into a “zombie” state of irrelevance.*’

What talking in these ways does is limit discussion. In so doing, it
precludes from the realm of debate other solutions, an acceptance that
periods of reflection may indeed be useful and essential components of
trade rounds, and an acknowledgement that at particular times it
might not be possible—politically or otherwise—to close a deal.
Moreover, talking about trade in this way encourages respondents to
engage with the chosen metaphor, twisting it to fit their point of view.
The consequence, however, is that in so doing they become bound up
in a language and a realm of political possibility from which they
cannot escape. Hence, counter-claims of the need for “intensive treat-
ment,” “incisive surgery,” “palliative care,” and the like to save the
round fail to get us beyond Doha as life and death struggle. In short,
they force us to think about solving the ills of Doha in too high-
pressured a fashion, crowding out time for measured contemplation of
the problem, goal, and solution.
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The use of terminal medical metaphors, as with those requests for us
to think of trade rounds as akin to material things that need to be kept
in motion, are unhelpful. They create a pressure to act with speed that
is not always helpful. They are also discursive tools that belie ideolo-
gical dispositions and claims about how trade ought to be organized.
They encourage us to take a leap of faith, and they often encourage us
to deny empirical evidence to the contrary.

Targeting recalcitrants

It is also worth noting that much of the leverage that the crisis dis-
course is designed to realize is often directed at developing countries.
The run-up to the 2005 Hong Kong Ministerial Conference provides a
good example of this, though similar examples can be found in the
run-up to many of the WTO’s other ministerial gatherings. Precisely
because developing countries were seen to be the principal spoilers of any
deal that might be struck, the crisis discourse began to be tailored
towards what the consequences might be for them were the round to fail.

Former World Bank President Paul Wolfowitz, for instance, argued that:

The stakes are too high—not just for the poor, but also for the
global economy—to let the trade talks conclude without real pro-
gress. The Doha Round presents an opportunity to rewrite the
rules of an unfair trading system that holds back the potential of
the poorest people ... [I]f Doha fails it’s the world’s poor ... who
will suffer most.**

Likewise, in a speech to the United Nations Conference on Trade and
Development (UNCTAD), former WTO DG Pascal Lamy warned
that:

Hong Kong is not just another checkpoint in the negotiations. It is
our best chance to move this Round to a successful conclusion ...
If we fail, we would all have lost a unique opportunity to rebalance
the world trading system to the interests of developing countries.*’

As one developing country delegate put it at the time,

we [developing countries] feel continually on the back foot.
Because we were seen to get our way in Cancliin, we were being
steadily forced to agree to positions [in the run-up to Hong Kong]
we didnt feel comfortable with and sometimes didn’t even



Talking trade 35

understand, yet we were being warned of what might happen [to
the multilateral trading system] if we didn’t [agree to move
forward].*®

These sentiments were echoed by Dipak Patel, former Zambian min-
ister of commerce, trade and industry and then chair of the Least
Developed Countries (LDC) Group, when he put it that “the LDC
group feels the most pressure to conform. We do not want to be
blamed for another collapse or for any harm that might be done to the
multilateral trading system.”*’ Barbadian Minister of Foreign Affairs
and Foreign Trade and Vice-Chair of the Hong Kong Ministerial
Conference Antoinette Miller noted that the pressure to reach an
agreement, even though the expectations had been rolled back, had
been motivated as much by the necessity of maintaining forward
momentum and avoiding a repeat of Cancun as it had been about the
substance of the agreement itself*® Likewise, a senior figure in the
South African delegation to the WTO stated that despite the rolling
back of expectations in the run-up to the meeting, “the pressure was ...
incredible. Many of the developing countries felt that if a deal wasn’t
reached they’d be primarily to blame.”*

The point here is that the intensification of the crisis discourse in the
run-up to the Hong Kong Ministerial Conference played a role in
ensuring that despite continuing tensions over the shape and direction
of the negotiations, an agreement was reached. Significantly, this
intensification involved key core trade public intellectuals as well as
those only peripherally connected with trade. This, in turn, helped
shape the way delegations approached the negotiations and influenced
the reframing of the negotiations in such a manner that preventing
their potential collapse was perceived to be the overriding objective.

This strategy remains a key part of the ratcheting-up of the dis-
course that occurs in the run-up to ministerial conferences. As USTR
Michael Froman put it in his keynote address to the October 2013
WTO Public Forum, “if Bali shows that the WTO is not a viable forum
for negotiations, bilateral and plurilaterals will likely be the only avenue
for trade negotiations ... [and] small countries and poor countries
would feel the loss the most.”°

The WTO the unfortunate

One final construction warrants our attention in the twists and turns of
contemporary trade discourse: the presentation of the WTO as an
unfortunate institution. What is important about this construction is
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that it behooves us to accept that the organization is far from perfect,
that it was the product of compromise, and in some ways we should
pity it and get on with what passes for liberalization under its auspices
nonetheless. Here we are asked to accept that the organization was
born out of opportunism and happenstance, it was imbued with certain
“birth defects” ' that have rendered it slightly less than fit for purpose,
and it is rather unfortunately caught in the crosshairs of trade politics.

Yet, closer examination of the historical record suggests that rather
than a slightly hapless body, we find an institution reasonably well
suited to the task at hand, whose performance has actually been quite
strong in terms of the objectives it was set up to achieve and whose
development has been consistently focused on the task ahead.””
Moreover, far from being the slightly unfortunate institution caught in
the crossfire of great power trade politics, the WTO is a more instru-
mental body which has been more effective and dynamic than is com-
monly understood, and whose basic form and function has changed
little since its was created. Yet, we continue to paint a picture of an
organization that struggles to function, thereby obscuring the asym-
metric gains that this mechanism of liberalizing trade has produced.
There is, in short, little to pity.

Conclusion

We should bear in mind that even the best of the earliest accounts of the
genesis of multilateral trade offers a partisan narrative. This is perhaps
inevitable as the telling of history is inherently subjective.>® It is nevertheless
worth noting that like most histories, the lenses that are deployed tend
to be tinted in ways that reflect dominant ideas and interests. The stan-
dard history of the GATT is no different. Most accounts focus on the
GATT as seen from the viewpoint of Washington, London, and Brussels.
Few explore the role developing countries have played, leaving aside
much of the industry and energy many exerted in the GATT’s negotia-
tion and evolution. Instead, as we have seen, developing countries tend
to be portrayed as either determinedly negotiating relief from various
commitments, focused on the pursuit of industrialization through
import substitution and/or free-riding on the commitments made by
their industrial counterparts, or else as “quiet bystanders” lacking the
expertise or political representation to participate fully, or attempting
to redress biases in the institution’s design. Either way, the presentation
of their participation in this way is used to encourage developing
countries to reciprocate for (often inappropriate) concessions received
and to become “paid-up” members of the trading system.
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It is also worth reiterating that the received history of the multi-
lateral trading system—and the metaphors and ways of talking that
have come to perpetuate its common sense logic—has come to dom-
inate, in part, because alternative ideas either do not exist or else they
have been discredited, and in part because of the path-dependent way
of thinking that this history and its underlying set of assumptions
encourage. The consensus that has emerged around the current global
economic model has, in turn, solidified further the logic presented by
the narrative of the GATT and WTO and has, inevitably, focused
attention on the pursuit of minor adjustments for the sake of efficacy
rather than fundamental reform. While it may well be widely
acknowledged that the WTO is not working well—particularly for its
least developed members—the dominance of this model continues to
underpin perceptions of the WTO as the only—or perhaps better still,
least ineffective—game in town.

Nonetheless, it is important to remind ourselves that the stories we
commonly encounter about the GATT/WTO are not neutral or objec-
tive; rather, they are subjective accounts that encase a core political
purpose—the advancement of a set of national trade interests—in a
common sense story about the value of free trade. One of the many
problems, of course, is that these accounts tend to be incongruous with
one another. The GATT was established as a mercantilist instrument in
which some areas of commercial activity were to be liberalized while
restrictions were to remain in others. This continues to be the case with
the WTO. Equally, the necessity of keeping liberalization in perpetual
motion is at odds with the record of trade politics wherein some areas
have been opened up, others have remained protected, while still others
have seen more protection emerge as other barriers to trade (particu-
larly non-tariff barriers) have been imposed. All of this has occurred in
the absence of a slide into war. This, of course, does not mean that we
should discard these stories as wholly meaningless. It means that we
should acknowledge them for what they are: particularist views of how
the world ought to be governed.

The task ahead is thus to reconstruct an alternative trade narrative
which better captures the history of the multilateral trading system,
which uses the past as a motivation for change, which has at its core a
concern for the interests of all, and which enables broader debate to
occur in a less ideologically constrained fashion. Yet, it is precisely
because the narratives that inform the multilateral trading system have
proven so malleable, and accommodated challenges and accounted for
changes through time, that they have continued to exude an appearance
of relevance.
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2 The specter of Smoot-Hawley and
the global trading system

Sustaining free trade through the crisis’

Gabriel Siles-Briigge

e Deconstructing trade discourse: the bicycle metaphor and the
Smoot-Hawley myth
The Smoot-Hawley myth in action (2008-14)
Challenging Smoot-Hawley: explaining (non-)conformity
Conclusion

The global financial crisis of 2008 and the ensuing economic recession
had a hugely negative effect on world trade volumes.” What is more
significant from a political economy perspective is that the crisis slump
in output was not accompanied by a significant increase in trade bar-
riers, despite much talk of the rise of “creeping” “behind-the-border”
protectionism.® Tariff levels have remained fairly stable, while the
impact of a seemingly increasing number of non-tariff barriers (NTBs)
such as quotas, import licensing, or subsidies has also been limited.*
Such developments surprised many of those who study trade policy
from the perspective of standard public choice models, where given
collective action problems protectionists are often seen to be more
likely to mobilize and shape policy than the “winners” from liberal-
ization.’ Echoing the views of others,® one World Bank research paper
noted that “[s]trikingly, despite the trade collapse, the 2008 crisis and
its recessionary aftermath did not fuel protectionism.”’

One possible explanation for this state of affairs is offered by what
could be termed a “rational institutionalist” literature in the field of
International Political Economy (IPE). The argument is that interna-
tional trading institutions—especially the World Trade Organization
(WTO) and its system of judicialized dispute-settlement—have legally
“locked-in” trade liberalization, incentivizing compliance with global
trading rules.® This explanation has also been commonly invoked in
recent years to justify the conclusion of the current Doha Round of
multilateral trade talks, as this would allow for additional policy
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binding to supposedly guard against the threat of protectionism.’ Such
explanations, however, overlook the fact that most countries have
remained open in areas where they have not bound their liberalization.
In other words, they have either continued applying lower tariffs than
they are legally obliged to and/or not made significant use of NTBs
that are not subject to WTO disciplines. '’

For their part, even when endogenous trade policy models have
accorded a greater role to pro-liberalization interest groups, this only
partially accounts for the resilience of free trade. The argument here is
that where trade liberalization is undertaken on the basis of reciprocity,
as in the WTO,"" the pressure exerted by those interested in liberal-
ization can offset the influence of protectionists. Applied to the recent
crisis, the point is that given increasingly interconnected global supply
chains, the domestic demand for protection is outweighed by the
interests of importers and exporters in avoiding retaliatory measures.'”
While there is considerable merit to such an argument in terms of
explaining why demand for protection was not as significant as may
have been expected (as suggested by the relatively low incidence of
trade defense measures),'® it does not tell the full story. The main-
tenance of free trade was more widespread than the variable of global
market integration might have implied, with the poorest regions of the
globe accounting for a very small proportion of the (otherwise also
few) barriers that have been implemented.'* Moreover, Argentina—a
country strongly dependent on its export earnings and thus sensitive to
retaliation from its trading partners—has bucked the general trend and
introduced very visible and wide-ranging import restrictions since the
start of the crisis.

As a result, I argue that we need to complement such explanations
with a perspective that focuses on the role of ideas in mediating elite
responses to the crisis. More specifically, I develop a constructivist
argument, which emphasizes how particular ideas about the global
trading system have become rooted in policymaking discourse, with those
bucking the trend choosing to reject the dominant view. Echoing the
findings of other contributors to this volume, I argue that trade experts
(more specifically, trade policymakers and a group of leading econo-
mists) have contributed to constructing an ideational imperative for
continued openness (and for concluding the Doha Round) by drawing
on a questionable reading of economic history (what I refer to as the
Smoot-Hawley myth). By continually stressing protectionism’s role as
one of the causes of the Great Depression, non-liberal responses to the
recent crisis have been all but ruled out by all except those willing to
question the received wisdom. My aim in developing this argument is
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twofold. For one, I challenge the dominant discourse about the WTO
found in scholarly circles, which uncritically accepts the institution’s
role in providing the supposed “public good” of free trade. Second, I
show how ideas, long neglected in the study of trade decision making,
are crucial determinants of policy outcomes. In particular, I suggest
that we need to challenge the power inherent in a contestable reading
of economic history deployed by experts. This serves to limit policy
debates on international trade and entrench a limited range of respon-
ses, with my research pointing to the additional policy space that
Argentina crafted for itself by explicitly rejecting the dominant
discourse.

The remainder of this chapter is structured as follows. In the next
section, I outline a constructivist account of trade policy, which
emphasizes the importance of discourses of external constraint, in
particular the so-called Smoot-Hawley myth. In the third section, I
trace how this idea—that the Great Depression was in large part
caused and/or exacerbated by protectionism in the 1930s—has been
invoked since the collapse of Lehman Brothers in September 2008 by
experts and other elite actors within the international trading system.
Combined with a consistent exaggeration of the extent of protection-
ism in public discourse, this has significantly contributed to rendering a
protectionist response to the crisis unthinkable while strengthening the
discursive armory of those pushing for a conclusion to the Doha
Round (especially in the aftermath of the alleged “success” of the Bali
Ministerial). In the fourth section I then underscore the importance of
this myth by considering the case of Argentina, which chose to imple-
ment meaningful barriers to trade following the start of the crisis while
articulating an alternative vision of trade-led development. I conclude in
the final section, offering some thoughts on the importance of challenging
the Smoot-Hawley myth.

Deconstructing trade discourse: the bicycle metaphor and the
Smoot-Hawley myth

My aim in this section is to map out a constructivist approach to
explaining the resilience of free trade during the crisis, pointing to the
important role of agents in constructing social reality. Drawing on
Colin Hay,'> my ontological position is that social and political reality
is constructed by agents through ideas rather than being fixed by par-
ticular material constraints, as in rationalist accounts. This is not to
say that material factors do not exist or matter, but rather, in a social
context, what is decisive is ow they are interpreted by relevant actors.
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Thus, although there may be material constraints to action, what is
ultimately the determining factor is how an actor responds to these.
This is what, according to Emanuel Adler, could be called the “middle
ground” between rationalism—where ideas are best adjunct to material
forces—and “interpretivist” approaches (such as post-structuralism or
the Frankfurt School)—where it is only ideas that matter.'® Making
the case for such a constructivism, Adler argues that “collective
understandings, such as norms, endow physical objects with purpose
and therefore help constitute reality.”!” This shows how constructivism
can complement the insights of endogenous trade theory, with ideas
mediating and defusing the way policy elites respond to domestic
(interest group) pressure.

This suggests that it may be fruitful to consider a literature that has
concerned itself with the discursive construction of globalization as an
economic constraint. This takes as its point of departure the debate
between advocates of the “hyperglobalization thesis” and its skeptics.
Rather than accepting the parameters of this rationalist argument—
that is to say, entering into a debate over whether globalization is an
empirically verifiable material process that restricts the choices facing
political actors—such writers adopt the constructivist view that it is the
ideas that agents hold (and invoke) about “globalization” that are
key.'"® The perceived material rationality of the hyperglobalization
thesis becomes meaningful in shaping outcomes only because they treat
it as though it were a real, material constraint rather than just a (con-
testable) economic framework.'” The power of such ideas thus resides
in that they present a (politically) contingent phenomenon as immu-
table (economic) fact, often being deployed by policy elites to justify
unpalatable socioeconomic reforms. In this vein, the literature also
underscores the often “coercive” nature of ideas that some have
claimed has often been absent from political analysis. The argument is that
regardless of whether a particular set of ideas has been internalized by
one’s political opponents, these “can prove critical to success in poli-
tical contests” by “leav[ing] their opponents without access to the
rhetorical materials needed to craft a socially sustainable rebuttal.”>°

Whereas much work on discourses of economic constraint has
focused on the invocation of current processes allegedly constraining
policy choices—e.g. globalization and the necessity to meet competi-
tiveness objectives’'—what is interesting in the case of trade policy is
that similar discourses have often had an historical dimension. In other
words, rather than just stressing the inevitability of contemporaneous
process, such discourses have drawn on a contestable historical inter-
pretation to draw an analogy to the present. One such discourse is
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highlighted by Susan Strange, who seeks to expose it as a “myth.”*
This is the idea, commonly articulated by liberal economists and
scholars of international political economy (IPE), that the global Great
Depression of the 1930s was, if not caused by trade protection, cer-
tainly exacerbated by it, as countries shortsightedly pursued “beggar-thy-
neighbor” policies. These, so the conventional argument goes, led to a
significant decline in world trade in manufactures with dire con-
sequences for the global economy. It could be termed the “Smoot-
Hawley myth,” in “honor” of the two US legislators who attached
their names to the infamous protectionist bill passed by the Congress
in 1930, and which is often depicted as the catalyst for subsequent
protectionism. Strange challenges this myth by invoking the evidence
collected by several economic historians, arguing that the collapse of
world trade and the rise of protectionism was a symptom, rather than a
cause, of worldwide economic collapse. To this effect she cites not only
the perhaps more heterodox development economist Arthur Lewis, but
also one of the doyens of the realist school of IPE, Charles Kindle-
berger, both of whom argued that tariffs had a “minimal” impact on
“the volume of world trade or to its direction.”*

Another influential “myth” tackled by Strange is what she refers to
as the “bicycle theory”—the idea that “if you do not keep up the
momentum of trade liberalization [of multilateral trade rounds], dis-
aster will follow.”** This particular discourse has also been critiqued by
Rorden Wilkinson in Chapter 1, although he uses the term “metaphor”
to convey the manner in which such ideas are used to inculcate a dis-
cursive “common sense.” Wilkinson’s aim, not unlike Strange’s, is to
expose this metaphor as false. More importantly, however, he also seeks
to explore (in a similar vein to this chapter) “the way in which the
discourse has been deployed as a means of reframing trade negotia-
tions in such a way that the likelihood of their continuation and ulti-
mate conclusion increases.”> These ideas are thus powerful
instruments used by trade policymaking elites—in particular those
with close ties to the United States—in order to further their interest in
concluding the Doha Round of multilateral trade talks.

To a large extent both discourses are, of course, entwined. The
argument expounded in the conventional economics/IPE literature on
the value of concluding the Doha Round in terms of its ability to bind
current levels of trade openness in the context of an economic reces-
sion clearly resonates on both counts.”® Moreover, the Smoot-Hawley
myth also had its origins in US policymaking circles; as prominent IPE
trade scholar Judith Goldstein notes of this myth, which she herself
accepts as fact, in the aftermath of the Great Depression in US trade
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policymaking circles, “[t]he failure of the Smoot-Hawley tariff of 1929-30
to deal with economic decline set up a policymaking crisis. The dele-
gitimization of protectionism forced the political community to search
for an alternative theoretical approach to explain past errors and pro-
vide guidelines for future behavior.”?” In this chapter, however, I
choose not only to differentiate between both but also to focus pri-
marily on the Smoot-Hawley myth. The fact that protectionism has not
been brought about despite the advent of the crisis and despite the
stagnation of the Doha Round—bicycle metaphor notwithstanding—
suggest why this latter discourse may have become more prevalent in
recent years.”® That being said, and as we shall see later, the alleged
“success” of the Bali Ministerial has shown how both still remain
deeply entwined.

Whereas there is insufficient space here to completely deconstruct
the Smoot-Hawley myth, there are clear grounds to challenge the
accuracy of its historical interpretation. While some economists have sought
to argue that the macroeconomic effect of tariffs during the Great
Depression was significant (leading, among other things, to escalating
tariff wars),” the consensus among economic historians has been to
challenge this interpretation, despite its prevalence in public and expert
discourse on global trade. As perhaps one of the foremost exponents of
this view, Douglas Irwin has calculated that Smoot-Hawley only
increased tariffs by an average of around 20 percent. His conclusion is
that while deflationary price shocks may have been significant,
“Smoot-Hawley itself appears to have been a very small direct shock to
trade and therefore, it is likely, to the economy at large.”*® Moreover, it
only “played a modest role in the spread of protectionism and the
collapse of world trade in the early 1930s,”*! while the incidence of
other measures such as quotas and exchange controls during this
period was driven by instability in the financial system rather than
protectionist pressures.’> Similar conclusions are mirrored in a number
of other econometric studies.*® Using the term myth thus serves to
highlight the power that this contestable idea, wielded by trade policy
experts, ultimately holds in the international trading system.

The Smoot-Hawley myth in action (2008-14)

The Smooth-Hawley myth has played a key role in legitimating free trade
policies following the financial crisis, with near universal acceptance
among leading world economic decision makers in the G20 leading
economies (with the notable exception of Argentina, see below) and in
the WTO. This can be seen especially following the collapse of the
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Lehman Brothers investment bank—widely understood to be the point
at which the brewing subprime mortgage crisis in the United States
escalated to become a worldwide financial meltdown.** Among the
G20, metaphorical alarm bells were rung as early as November 2008
(only two months after Lehman) when the leaders of the world’s lead-
ing economies met for their first summit in Washington, DC. Among
the issues on the agenda was the subject of “committing to an open
global economy.” The final summit communiqué was very explicit in
this regard, with G20 members,

underscor[ing] the critical importance of rejecting protectionism
and not turning inward in times of financial uncertainty. In this
regard, within the next 12 months, we will refrain from raising new
barriers to investment or to trade in goods and services, imposing
new export restrictions, or implementing World Trade Organization
(WTO) inconsistent measures to stimulate exports.*

This statement is quite significant for two reasons. First of all, rejecting
protectionism was argued to be of “critical importance ... in times of
financial uncertainty,” clearly echoing the experience of the Great
Depression of the 1930s, which itself had roots in the financial turmoil
experienced at the time. The Smoot-Hawley discourse, moreover, has
become a common feature of G20 summit declarations.’® There has
been at least an implicit reference to protectionism in the context of the
Depression in most of the leaders’ communiqués, with a clear correla-
tion (as implied by the Smoot-Hawley myth and its interpretation of
economic history) being drawn between trade protection and economic
stagnation or collapse. Some of the references have been quite explicit.
At the London summit, leaders agreed that they would “not repeat the
historic mistakes of protectionism.”>’

Second, the excerpt from the Washington summit communiqué cited
above contained a formal commitment from policymakers—from
practically the beginning of the worldwide economic recession we
should not forget—not to implement new trade barriers. This “stand-
still pledge” would be extended until the end of 2010 at the London
G20 summit in April 2009. It was then reaffirmed at Pittsburgh (Sep-
tember 2009) and subsequently extended until the end of 2013 at Tor-
onto (June 2010), with this extension of the pledge being reaffirmed at
Seoul (November 2010) and Cannes (November 2011), and again
extended at Los Cabos (June 2012) until 2014, and at St Petersburg
(September 2013) until 2016. Moreover, at London the standstill
pledge was expanded to include a commitment to “rollback,” which
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G20 members undertook to “rectify promptly any such measures” that
they imposed.*®

This would appear, at first sight, to substantiate an institutionalist
argument about the resilience of free trade. Not only were these a form
of international cooperation, but they also entailed quasi-legal pre-
commitments to liberal trade policies that were to be monitored by the
WTO, Organisation for Economic Co-operation and Development
(OECD) and United Nations Conference on Trade and Development
(UNCTAD) (as agreed at the London G20 summit). However, although
Terry Collins-Williams and Robert Wolfe credit this “[eJnhanced mon-
itoring and surveillance of emergency measures [as] ... central to the
international effort to mitigate the effects of the financial crisis,”*’ their
own paper reports that the WTO’s overall monitoring record is patchy
at best. This is, in large part, due to the reliance on self-reporting, with
only those bodies within the WTO having clearly defined reporting
arrangements yielding promising outcomes.*” This problem also besets
the specific reporting arrangements for the G20 pledge, as they are
governed by nothing more than an undertaking to “notify promptly
the WTO of any such measures.”*! Indeed, Collins-Williams and Wolfe
note that these reports “are hampered by the failure of governments to
notify more.”** In this chapter I therefore suggest that what matters is not
so much the quasi-legal pledge itself and its role in shaping the rational
expectations of actors, but rather the discursive context of which it is
symptomatic, where free trade is seen as the only possible response to
the crisis.

The G20 summits and 2011 WTO ministerial conference have been
perhaps the most high-profile instance of the prevalence of this dis-
course among trade policymaking circles. However, it is also com-
monplace in the statements of key WTO figures, such as its previous
director-general (DG), Pascal Lamy. Following the collapse of Lehman
Brothers in September 2008, Lamy was to make a series of four spee-
ches in quick succession (24 September, 27 October, 29 October and 3
November), in which he explicitly invoked the “Smoot-Hawley”
myth.*® Thus, on 24 September Lamy, addressing the WTO Public
Forum, was to stress that “one of the important lessons of the Great
Depression, which we must not forget, is that ‘protectionism’ and eco-
nomic isolationism do not work.”** On 27 October, the reference to the
Smoot-Hawley myth was even more explicit in a speech Lamy was to
give at Stanford University:

The notorious Smoot-Hawley Act sharply raised already high US
tariffs, triggered retaliatory measures by trading partners and led
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to a two-thirds contraction in the value of global trade. This trade
contraction deepened the Great Depression which pushed the US
jobless rate to 25 percent. It also shaped the thinking of the
visionaries who created the post-World War II system of multi-
lateralism. Never again would the world lurch toward blinkered
beggar-thy-neighbor trade policies that did so much to destabilize
the world in the 1930s.*

The same can be said of a speech he subsequently gave on 29 October,
in which Lamy stressed how “Smoot-Hawley touched off a domino
effect of retaliation and counter-retaliation among trading partners
which provoked a severe contraction of international trade, depressed
growth and rising unemployment around the industrial world.”*® More
generally, the Great Depression—and by extension the Smoot-Hawley
myth—has become a consistent feature of the discourse of the DG
since a peak in 2008 (there was a total of eight references that year to
the “Depression” in his public speeches, all occurring after the collapse
of Lehman Brothers in September), after not featuring whatsoever in
his pronouncements in either 2006 or 2007.*" Highlighting the con-
tinued prevalence of such ideas, Roberto Azevédo (the WTO’s DG
since September 2013) has also drawn explicitly on the Smoot-Hawley
myth in more recent public interventions.*®

Exaggerating the threat of protectionism and the need to conclude Doha

One aspect of the Smoot-Hawley crisis discourse has been the fact that
the extent of (and by extension, the threat posed by) global pro-
tectionism has been consistently exaggerated by a group of influential
economists. Foremost among these have been Richard Baldwin and
Simon Evenett (both of the Centre for Economic Policy Research—
CEPR—and then also, respectively, of the Graduate Institute, Geneva
and of the University of St Gallen), who in December 2008 edited a
book on What World Leaders Must Do to Halt the Spread of Pro-
tectionism. This included contributions from the likes of Jagdish
Bhagwati, Arvind Panagariya, Gary Hufbauer, and Jeffrey Schott—all
well-known advocates of the multilateral trading system and, more
broadly, of free trade. The following excerpt from Baldwin’s contribu-
tion is particularly significant, as it highlights not only the centrality of
the Smoot-Hawley myth to these economists’ discourse, but also the
explicit purpose of their intervention—to restate the logical necessity of
continued trade openness (an abridged version of this passage was also
replicated on the back cover as a form of synopsis):
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The futility of protectionism in a global recession is not a new
lesson—every world leader knows the morality tale of protection-
ism in the Great Depression. But leaders find themselves in ageless
“two brain” situation. Their intuitive “right brain” hears the cries
of workers losing jobs and firm-owners losing money; protection-
ism feels like a natural reaction. Their logical “left brain,” how-
ever, knows that protectionism in a global slowdown is a self-
defeating tactic. The challenge facing world leaders is to find
mechanisms that help them mutually commit to doing the right
thing.*

Baldwin and Evenett subsequently launched the “Global Trade Alert”
(GTA) website in June 2009.%° Its “mission” is to “provide information
in real time on state measures taken during the current global economic
downturn that are likely to discriminate against foreign countries.”!
GTA also publishes analysis of protectionist trends as so-called “GTA
Reports.” These are ultimately a “naming and shaming” exercise
aimed at holding the G20 to their standstill (and future rollback)
pledges, supplementing existing monitoring initiatives by the WTO,
OECD, and UNCTAD by rendering “murky protectionism” transpar-
ent. However, despite the fact that the GTA data seem to suggest that
the number of trade restrictions imposed each quarter has been
declining since an early 2009 peak,> the GTA reports have consistently
stressed the failure of G20 countries to live up to their promises.”® In
sum, it is clear that both the extent and the threat of protectionism
have been exaggerated by leading academics (an opinion shared by a
number of other economists),”® with the Smoot-Hawley myth
underpinning the crisis discourse of the GTA and of other leading
economists.

To highlight the impact of such pronouncements among policy-
makers, one need only consider how the WTO, OECD, and UNCTAD
G20 monitoring reports (carried out since the London summit to hold
G20 countries to their “standstill” and “rollback” commitments) have
painted a similarly grim picture. Some of the first such reports, from
March 2010 and May 2011, called for vigilance in safeguarding an
open trading system.>> Since then, however, several reports have struck
a more alarmist tone. In May 2012 it was claimed that “the past seven
months have not witnessed any slowdown in the imposition of new
trade restrictions,”>® while the June 2013 report stressed that “[sjome
G20 economies have continued to implement trade restrictive mea-
sures.”>’ Moreover, both reports concurred that the “accumulation” of
trade barriers was of “concern,”® even as the June 2012 report
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conceded in a footnote that “[t]his may well be an underestimation of
the real rate of elimination, as very few G20 delegations provided
information on the termination of old measures.”> Unsurprisingly, the
then WTO DG Pascal Lamy did not pick up on the degree of
uncertainty in the 2012 report’s data in a speech (on 7 June 2012)
ahead of the Los Cabos G20 summit. Instead, he was to underscore
how “[f]or the first time since the beginning of the crisis in 2008, [the
monitoring] report is alarming.”®

By exaggerating the threat of protectionism and invoking the ghost
of Smoot-Hawley, such policymakers have also sought to underscore
the necessity of concluding the Doha Round. This has dovetailed with
a particular scholarly narrative that has stressed the value of the Doha
Round as a means of binding tariff levels and otherwise restricting the
scope for protectionism.®' Thus, while so far I have sought to treat
them as distinct discourses for analytical purposes, it makes sense at
this juncture to acknowledge that there is an important degree of
overlap between the functions (and content) of the Smoot-Hawley
myth and the bicycle metaphor; stressing the need to avoid the “past
mistakes” of the Great Depression has reinforced the argument that
the multilateral “juggernaut” has to proceed apace.

This is particularly relevant in the light of the Bali Ministerial of
December 2013, which resulted in the first significant multilateral
agreement since the WTO’s inception, albeit only on a “fraction of the
outstanding issues in the Doha Round” (such as trade facilitation, a
few agricultural issues and specific developmental provisions), while
“skirt[ing] the most difficult ones.”®®> Both discourses were not only
invoked in the run-up to the summit, but have also formed part of the
discursive armory of those pushing (with renewed urgency) for a con-
clusion of the Doha Round on the back of the Bali Package. Thus, a
few months before Bali, the June 2013 G20 “trade and investment”
monitoring report by the WTO and others was to underscore how “[t]o
overcome protectionist threats and to prevent a self-destructive lapse
into economic nationalism, G20 economies need to refocus their
attention on reinforcing the multilateral trading system,” emphasizing
the importance of working towards “a successful outcome” in Bali.®®
In a similar vein, the following monitoring report, issued only a few
weeks after the conclusion of the ministerial, was to note both the need
“to move forward on the positive momentum generated by the adop-
tion of the Bali package,” and that “[t]he multilateral trading system
remains the best defense against protectionism.”%*

Roberto Azevédo’s subsequent calls to complete the Doha Round by
the end of 2014 were even more explicit in their invocation of both the
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Smoot-Hawley and bicycle discourses. In a March 2014 speech, he
referred not only to the “mistake” of the Smoot-Hawley Tariff Act, but
also the multilateral trading system’s role in constraining protection-
ism. Bali, meanwhile, “has created an opportunity which we now have
to seize.”®® Similar themes emerged from an interview with The Guar-
dian newspaper, where the WTO’s DG spoke of the consequences of
not reaching a deal in the Doha Round in the same breath as he spoke
of the protectionism of the 1930s (although he did note a difference in
response during the two periods).®® While it is beyond the scope of this
chapter to examine the extent to which the “success” of the Bali Min-
isterial is owed to the entwined bicycle metaphor and Smoot-Hawley
myth, or indeed to assess whether they will facilitate the conclusion of
the still ongoing Doha Round talks, the fact remains that they are still
at the heart of how the experts and elites talk about global trade.

Challenging Smoot-Hawley: explaining (non-)conformity

Few countries have been willing to challenge openly the “Smoot-
Hawley” myth. Argentina is one notable exception. Since 2008 it has
made increasing use of non-automatic import licensing and in January
2012 also introduced a policy of requiring companies to file affidavits
for prior import authorization by the government, with the issuing of
such permits being delayed. Moreover, it has put in place policies
requiring importers to balance imports with exports, invest in Argen-
tine production facilities and increase local content. Such visible (and
indeed onerous) measures soon attracted the attention of Argentina’s
peers at the WTO. In March 2012, the policies were roundly con-
demned in a statement issued by 14 delegations (including the United
States, European Union (EU), Japan, Mexico, Thailand, Turkey, and a
number of other G20 members).®” Criticism was again leveled against
Argentina in June 2012 by the United States (with concerns also raised
by 11 other WTO delegations, including a number of G20 members),
but Argentina has largely resisted pressure so far from its peers.
Although it did announce in January 2013 that it was scrapping the
policy of import pre-approval, it has maintained many of the other
measures, even as formal disputes in the WTO challenging these—
lodged by the United States, EU and Japan—have reached the panel
stage.® In criticizing Argentina, its peers have drawn on the Smoot-
Hawley myth’s implied link between import protection and global eco-
nomic collapse/stagnation; in the March 2012 statement condemning
its policies, WTO delegations noted that “[i]n light of the shared goal
of making every effort to sustain global economic growth, Argentina’s
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measures, which clearly limit the growth-enhancing prospects of trade,
are particularly troubling.”®

There are those who have argued that in recent years, “Argentina
has gone in the opposite direction of most successful emerging coun-
tries, by refusing to integrate into international markets.”’® The reality
is more nuanced, even if the neoliberal policies of the Menem era
(1989-99)—including deregulation of economic activity, privatization
and trade liberalization under the auspices of the fixed exchange rate
Convertibility Plan—were thoroughly discredited in the wake of the
Argentine financial crisis (2000-02).”' However, rather than closing it
off from the world, the alternative set of economic policies that emerged
under the leadership of President Néstor Kirchner (2003-07)—which
have largely remained in place under his successor Cristina Fernandez
de Kirchner’>—seek to carve out a role for the state in managing
Argentina’s integration into the global economy. Crucially, this model
implies a strategy of state-led export promotion in the agricultural
sector through an undervalued exchange rate.”® In the light of the
continuing vulnerability of Argentina to commodity price fluctua-
tions,”* the government has also pursued industrial policy as a means
of diversifying its export earnings into the area of manufacturing. This
has involved selective tariffs on manufactures, as well as subsidies and
credit facilities, with the undervaluation of the Argentine peso also
contributing to boosting manufacturing exports.”

A growing consensus among scholars studying Argentina appears to
be that this set of policies is underpinned by a new policy paradigm,
even if such authors have identified elements in this of Peronist import-
substitution industrialization (1940s-50s) and Menemist neoliberal
policies. It is variously called neodevelopmentalism (or its Spanish-
language equivalent, neodesarrollismo) and post-neoliberalism (in the
light of a pronounced trend amongst left-wing governments in Latin
America to reject the prescriptions of the Washington Consensus).’® As
argued by Jean Grugel and Pia Riggirozzi, this “has involved a more
dynamic role for the state in the pursuit of growth and social stability.”””
Indeed, the policy of export promotion of agricultural commodities has
played a key role in subsidizing (through export taxes) social welfare
programs and promoting national economic development more
broadly—with moves towards carving out a similar role for manu-
facturing exports.”® Of course, the policy itself has also been assisted
by a favorable interest group coalition bringing together agricultural
exporters, the manufacturing sector and trade unions, and has been
underpinned by an international commodity boom.” However, it also
represents a policy paradigm for re-interpreting the role of the
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Argentine state in economic development,®® and a set of ideas through
which interest group politics and global market events have been
mediated.

My aim in this chapter, of course, is not to enter into debates about
how best to characterize this emerging policy paradigm, but rather to
underscore that it is a departure from pure neoliberal precepts in trade
(i.e. through selective protectionism in manufacturing). More specifi-
cally, I contend that Argentine policymakers’ post-neoliberal paradigm
of neodesarrollismo led them to reject the Smoot-Hawley myth’s policy
prescriptions. Import protection was seen as a legitimate policy instru-
ment to protect their “infant” manufacturing industries in the wake of
the crisis” export demand shock in developed economies and the ero-
sion of competitiveness brought on by continued inflation.®" This was
particularly so given the perceived injustices of the global trading
system, which was seen to privilege the interests of developed econo-
mies. In this vein, President Cristina Fernandez de Kirchner not only
defended Argentina’s policy measures as legitimate, but also accused
developed countries of hypocrisy (thus implicitly underscoring the
inequality of the global trading regime): “It’s as if there was a legal
form of protectionism, the one that developed countries engage in, and
a populist one when it involves emerging economies ... [Protectionism]
is also being confused with the concept of patriotism and defense of our
own interests.”®? In another speech to the Common Market of the South
(MERCOSUR) summit in Brasilia in December 2012, the link between
the rejection of the Smoot-Hawley myth’s prescription of unchallenged
trade liberalization and the logic of Argentine neodesarrollismo was
rendered even more apparent by the Argentine President. Fernandez de
Kirchner also highlighted the imbalances in the global trading system
that Argentine policy was seeking to remedy:

For decades the terms of trade between our region and developed
countries were stacked against us. Now the terms of trade have
been favorable for the past decade. But this has not been the work
of the Holy Spirit ... [W]e have achieved this thanks to public
policies and to projects which have prioritized growth with inclu-
sion ... and which have abandoned the neoliberal policies that the
Washington Consensus had imposed on the region.®

One naturally should not overstate the extent to which Fernandez de
Kirchner is rejecting “neoliberalism,” the Washington Consensus, and
its (“imposed”) policy prescription of trade liberalization. After all,
Argentina’s proclaimed successes stem from a state-led policy of
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integration into the global economy. In this respect, Argentina appears
to have adopted a very similar developmental paradigm to other
emerging powers, which have also sought to re-articulate a role for the
state while adopting some neoliberal policy prescriptions.®* This
underscores my argument here (borrowed from a broader literature on
Argentine political economy) that Argentine trade policy has to be under-
stood through the lens of particular policy ideas. This allows me to
highlight how Argentina’s nonconformity in the WTO should be
understood in terms of its discursive rejection of the (otherwise coer-
cive) logic of no alternative associated with current debates on global
free trade. In other words, Argentina has been able and willing to
articulate an alternative in the face of exercises of publicly “naming
and shaming” WTO members for their import policies during the
crisis—exercises, one should not forget, that appear to carry consider-
able legitimacy by appealing to a shared narrative about the ultimate
necessity of free trade (with the Smoot-Hawley myth lurking in the
background).

Conclusion

In this chapter, I began with a puzzle: how to explain the resilience of
free trade despite the onset of the 2008 financial crisis and subsequent
economic recession. I challenged the dominant, rational-institutionalist
account of mainstream IPE scholars and economists, who (in large
part) argued that the resilience of free trade is a product of the con-
straining role of the global trading regime embodied by the WTO. My
argument was that it made little sense to point to policy “lock-in”
when most countries have had considerable legal leeway to raise tariffs
and/or NTBs and appear not to have done so to a significant degree.
Endogenous trade policy models pointing to the effects of increasingly
interconnected supply chains only tell part of the story. While they may
explain the reduced demand for protection following the start of the
crisis, integration into the global marketplace did not always correlate
with support for free trade, as the significant non-conformity of
Argentina showed. As a result, I made a constructivist argument that
pointed to the important role played by ideas, as articulated by trade
experts such as policymakers and economists, in structuring social
reality and mediating the response of elites to protectionist pressures
and temptations—in particular so-called discourses of external con-
straint. I focused on the role of the so-called Smoot-Hawley myth—the
idea that the Great Depression was caused and/or exacerbated by
global protectionism in the 1930s that had been initiated in the United
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States—in ruling out any non-liberal response to the global financial
crisis among most of the world’s trade policymaking elites (especially
among the G20 and in the WTO). Moreover, the willingness of Argen-
tine decision makers to respond differently to the crisis by implement-
ing very visible and wide-ranging import barriers was strongly shaped
by their explicit rejection of this logic of no alternative.

The conclusions I have reached in this chapter are, of course, still
tentative. However, I have been able to challenge the idea that it is largely
the legal or other rational-institutional mechanisms of the WTO that
guarded against protectionism. In this vein, I have been able to advance
the cause of those who critically argue that we need to take ideas more
seriously in the study of the international trading system. Much as
Wilkinson bemoans that the crisis discourse “obscures the search for solu-
tions to the problems that generate tensions in trade negotiations,”®’ so too
the Smoot-Hawley myth—a highly contested historical narrative—can be
seen to constrain the debate on policy responses to the economic crisis.
My aim in this chapter has been to expose this discursive straightjacket
for what it is: a contestable social construction with considerable poli-
tical impact. Combined with, as we have seen, the questionable idea
that it is the WTO’s rules-based system of rational incentives that has
prevented the descent into protectionism, the Smoot-Hawley myth and
its associated crisis discourse have resulted in a powerful ideational
imperative for continued openness. They have also helped to exagge-
rate the threat of protectionism and underscored the need to conclude
the Doha Round, especially in the wake of the Bali Ministerial.

Bali notwithstanding, the fact that the current round of trade talks
has not yet been completed (at least at the time of writing) is, of
course, evidence of the limitations of my constructivist explanation
emphasizing rhetorical coercion through the Smoot-Hawley myth;
these ideas have not (yet?) been sufficient to secure a comprehensive
agreement in the Doha Round even if they have played a key role in
inhibiting non-liberal responses to the crisis (and may have played a
role in achieving the more limited Bali Package). What is particularly
noteworthy here, is that Argentina’s discursive rejection of the logic of
Smoot-Hawley—highlighting the “hypocrisy” of developed economies
and imbalances in the global trading system—mirrors statements it
(and other emerging economies) has consistently made in the Doha
Round.® In this sense, it reflects the malaise of emerging powers with the
current WTO system, as well as the potential for challenging the dis-
courses of external constraint deployed in its defense. However, it is fair
to say that the Smoot-Hawley discourse of the trade policy experts—
while not entirely unquestioned—still carries considerable legitimacy.
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This serves to obscure the need for a wider debate on how to respond
to the crisis and how to shape the present round of multilateral trade
talks. In so doing, it entrenches the political economic interests of those
who benefit from the current trading system’s oft-remarked asymmetry:
delivering trade liberalization and openness in those areas of interest to
a number of developed economies while doing little in the way of serving

the interests of many developing countries.
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Expert language and the dehumanization of global trade
Conclusion

As part of the evolution and moving center stage of critical political
economy approaches to trade, the literature pays growing attention to
the discursive foundations of trade politics. While scholars have exam-
ined episodes of language formation, discursive practices and struggles
over terminology, this literature has tended to retain state-centric lenses
and focuses on how specific terms and phrases affect the setting or
application of international trade rules at distinct historical moments.
At the same time, the World Trade Organization (WTO) published a
glossary of 227 terms on its website that the organization refers to as
“WTO speak.”! More wide-ranging, meticulously assembled refer-
ence works such as the Dictionary of Trade Policy Terms (hereafter, the
Dictionary) contain around 2,500 entries,” running from “actionable
subsidies,” “built-in agenda” and “cross-retaliation,” to ‘“unforeseen
developments,” “variable geometry,” and “water in the tariff,” of
which the ordinary speaker will be hard-pressed to make sense. These
compilations capture (parts of) the expert language of global trade,
through which state and non-state trade policy actors communicate
daily, and in which struggles over specific expressions are embedded.
A number of studies in the trade literature have produced insights
into how linguistic practices within global trade governance affect its
course.” Rorden Wilkinson analyzes what he calls, “the way we talk
about trade” and critiques its impact on trade political processes,
notably at the WTO. He exposes commonplace rhetorical devices like
the “bicycle metaphor,” or the notion that the multilateral trading
system is in a state of crisis, as providing political pressure for
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reproducing existing patterns of trade liberalization. He sees the way we
talk about trade as complicit in perpetuating a governance mechanism
that repeatedly results in poor benefits for marginalized countries.*

Matthew Eagleton-Pierce has introduced a Bourdieu-inspired notion
of symbolic power that draws attention to the interactions between the
exercise and the legitimization of power in WTO politics. Analyzing
episodes of political struggles during the Doha Round that developing
countries championed, Eagleton-Pierce shows how countries that lack
standard vehicles of negotiating power, such as economic and military
strength, can utilize political language as a tool for pursuing their
goals.” Insightful as they are, these studies examine discursive interac-
tions among people who are insiders to the field. In other words, they
focus on discursive practices among the global elite of trade policy-
makers and experts. The question remains: What role does broader
expert language, as compiled in the above-mentioned reference works,
play in constituting this elite, and in shaping its perceptions of politically
feasible lines of action?

Scholarship across the social sciences has observed that speaking
expert language is an important element of how people become and
are recognized as experts on a given issue area. This identification
function of expert language can work independently from an indivi-
dual’s mastery of the body of expert knowledge associated with the
language. In his 1997 article “The UN Security Council, Indifference,
and Genocide in Rwanda,” Michael Barnett explains that although
having little prior knowledge on the country, “my standing as an
expert [on Rwanda in the US Mission to the United Nations in 1994]
derived from my ability to formulate questions and responses, to pose
talking points, to use language and to carry on conversations in ways
that were consistent with the understandings and discourses of my
superiors and colleagues.”® In her 1987 piece, “Sex and Death in the
Rational World of Defense Intellectuals,” Carol Cohn recalls from her
engagement with US defense specialists, “that no matter how well-
informed my questions were, if [ spoke English rather than expert jargon,
the men responded as though I were ignorant, simple-minded, or both,”
while “using the right phrases opened my way into long, elaborate
discussions.” Cohn further finds that “at the same time as the language
gave me access to things I had been unable to speak about before, it
radically excluded others.” She concludes, “this language does not
allow certain questions to be asked or certain values to be expressed.”’

Relying on existing trade scholarship, my previous professional
engagement with trade policy,® and the Dictionary as one authoritative
source of global trade expert language, I apply tools in the
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anthropological and feminist traditions of Barnett’s and Cohn’s pieces,
respectively, to provide scrutiny of how expert language shapes the
trade policy field. Based on this methodology, I argue that global trade
expert language performs distinct and traceable gate-keeping functions
of who can talk and what they can say in trade politics. Overall, my
chapter speaks to the literature that is engaged in unpacking the poli-
tical foundations of technocratic language in economic policy. As
Doreen Massey argues, “the whole vocabulary we use to talk about the
economy, while presented as a description of the natural and the eter-
nal, is in fact a political construction that needs contesting.”® Andreas
Bieler and Adam Morton further remind us that also in relation to
discourse, one question that political economy has to ask system-
atically is “who benefits?”'° Developing a complete theoretical frame-
work that satisfies this criterion requires an empirical and conceptual
exercise that is beyond the scope of this short piece. Examining how
expert language seals off trade policy processes from non-experts and
identifying which concerns it marginalizes, nonetheless presents a step
towards making visible the inherently political nature of global trade
expert language, on which future scholarship may subsequently build.

In section two, I categorize the linguistic elements that turn trade
expert language into incomprehensible jargon for the ordinary speaker.
On the basis of Celina Del Felice’s, Erin Hannah’s and my own previous
works,!! T contend that joining the global trade policy community
requires learning the expert language, while speaking it requires dis-
cursively reproducing its underlying perspectives and normative commit-
ments, irrespective of the speaker’s own worldviews and understandings
of reality. The point is thus not that the speaker of global trade expert
language has to internalize the understandings of reality and normative
commitments on which the language is built and adopt them as his or
her own; the speaker may well hold values and causal understandings
that differ from those that the language validates. The point is, as Cohn
notes, that the individual cannot express those without risking being
considered as speaking from a non-professional, non-expert position.
In other words, the social function of the language, that is to say sig-
naling who is a member of the trade policy elite, also upholds a hier-
archy of worldviews—those normative underpinnings, values and
causal understandings that echo the language’s perspective on reality
are considered part of expert discourse, while alternative perspectives
appear ill-informed, naive, or inappropriate.

In order to discern what realities are captured and validated through
global trade expert language, in section three I ask—in line with the
feminist tradition—from which perspective the language speaks. I find
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that global trade expert language creates an image of reality that is
built on abstract and socially constructed entities, such as commodities,
states, and corporations, as the basic units constituting this reality and
existing in it. At the same time, humans are not an important reference
point in the expert terminology per se. That is, the language privileges
the vantage point of goods and services traveling through the global
economy, to the detriment of the people who are doing the trading. I
argue that this bias in perspective results in a dehumanization of the
current global trading order, in which human, social and environ-
mental conditions become second-order issues, and the role of human
agency in producing social and political outcomes is obscured. As long
as these biases persist, trade experts can reasonably be expected to
continue reproducing existing material and political patterns in global
trade relations. It is in this context that we can make better sense of
Director-General Roberto Azevédo’s address to the opening session of
the 2014 WTO Public Forum in which he asserted the urgent need to
“put the human dimension in the heart of our work and change the
terms of the debate.”'?

Expert language and the constitution of the trade
policy communities

Bringing together insights from the works of Barnett, Cohn, Del
Felice, Hannah, and my previous research, I argue in this section that
the ability to handle expert terminology signals who is a member of the
community of global trade experts and who is not. Expert language
performs this function because, due to a large number of technical
terms that I categorize, it cannot be understood nor spoken by the
uninitiated. At the same time, those who do not speak expert language,
either voluntarily or involuntarily, typically find themselves disqualified
from meaningful participation in trade policy processes. In order to
acquire effective trade political agency, expert language thus needs to
be learned, which requires discursively reproducing the worldview on
which the expert terminology implicitly or explicitly rests.

Recent scholarship finds that in trade politics, adopting expert lan-
guage is one element that affects perceptions of who is a legitimate
actor. International trade negotiations between the European Union
(EU) and the Economic Community of West African States
(ECOWAS), in which a network of West African global social justice
movements took a critical stance towards the global trade agenda and
over time gained access and influence in the negotiating process, pro-
vide one example. I have argued elsewhere that adopting technical
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language was a strategic advocacy decision that bestowed trade poli-
tical legitimacy on these atypical participants to trade talks.'* Trade
officials reported in my interviews that once civil society organizations
had engaged in producing technical expertise, their contributions to
trade political debates were useful, “as opposed to earlier stages, where
it was just rhetoric and lack of substance.”'* Civil society organiza-
tions, on the other hand, asserted that rather than changing their
positions, they had simply learned over time to translate their concerns
into technical language.

In her study of the same set of negotiations, Del Felice finds that
activists deliberately tried to break “the barriers between legal-technical
and popular texts.”'> She observes that: (i) activists consciously and
purposely reproduced the established ways of communicating inside
the technocratic sphere of trade negotiations, while aiming to politicize
the issues through more provocative language in the broader public
debate; and (i1) although a broader range of positions entered trade
politics in this way, the overall result was to limit discourse to those
established iterations that rely on liberal assumptions. Taken together,
our studies suggest that while activists attempted to break down the
barriers between expert language and popular language, the necessity
to speak expert language in order to be part of the trade political pro-
cess ultimately posed challenges to the range of positions that they
found politically feasible to take. By contrast, Hannah shows in her
broader study of nongovernmental organizations (NGOs) on global
trade that some NGOs reject speaking expert language in a conscious
effort to avoid assimilation and instead engage in protest and resistance
from outside the formal trade political process. In response, policy-
makers actively attempt to delegitimize, silence, and marginalize actors
who refuse to speak expert language.'®

Expert language can fulfill this gate-keeping function because it is
laden with acronyms and shorthand terminology for complex eco-
nomic, legal, and political constellations that are incomprehensible to
the outsider. This is a typical feature of expert languages across gov-
ernance fields. Recalling his early days as Rwanda expert in the US
Mission to the UN, Barnett reports, “my colleagues could speak full
sentences in acronyms that I had never heard of [and] use slang that
referred to events and processes of which I had no knowledge.”'” As
Cohn writes, these codes “restrict communications to the initiated,
leaving all others both uncomprehending and voiceless in the
debate.”'® In global trade expert language, three broad categories of
expert terminology exist: acronyms, legal-administrative codes, and
concepts derived from economic theory.
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The vast majority of elements in the WTO’s treaty structure are
typically expressed in acronyms. Next to the better-known General
Agreement on Tariffs and Trade (GATT), GATS,'” the Agreement on
the Trade-Related Aspects of Intellectual Property Rights (TRIPS) and
the Agreement on Trade-Related Investment Measures (TRIMs), >
feature the texts on RoOs,?! the SCM.,*? SPS,>* and TBT* Agree-
ments, and the DSU.> In the steadily growing network of bilateral
agreements, often interchangeably referred to as FTAs,*® RTAs,*’ or
PTAs,?® individual deals are captured in ciphers that are at times dis-
tinguishable by one or two letters only. Such is the case for the TPP?
and TTIP® SACU’' and SADC,** or NAFTA,” CAFTA,** and
EFTA.* Several key principles, rules and negotiating areas are equally
coded, such as MFN,*® SDT,*” GSP,*® NTBs* or NAMA.*° Entire
WTO negotiating groups hide behind certain acronyms that are WTO
specific and do not necessarily correspond to abbreviations used in
other fields of global governance. Examples include the G20,*' the
G33,* and the G90,* but also the NAMA 11* or the Cotton 4.%
Others are captured under slang-type expressions, like the Cairns
Group® or the Quad.*’ Elaborate use of these terms and flawless
incorporation into statements is an essential condition for trade
experts. Within the global trade policy elite, acronym use is generalized
to the point of providing the basis of insider jokes. Thus, it has been
noted that the EU’s EBA scheme should really have been called “Every-
thing But Farms.”*® Today less popular in WTO circles is the pun that
UNCTAD stands for “Under No Circumstances Take a Decision.”*
The fact that both witticisms play on the politically and morally charged
trade and development debate is testimony to the way in which trade
expert language distances the speaker from the human realities behind
traded products, on which I elaborate in the next section.

In addition to acronyms, terms relevant to the practices of customs
administrations, the body of international trade law and concepts drawn
from economic theory further pose barriers to non-expert participation
in trade policy debates. It might be possible to second-guess the
meaning of “customs valuation,”” “import licensing,”*' or “transit
trade,”* for instance. The list of expressions that have acquired spe-
cialized and technically complex content as a result of state practice
and judicial interpretation is, however, long. It includes examples such as
“amber box,”> “causality,”* “commercial presence,”> “parallel
irnport,”56 “retaliation,”” or “risk assessment,””® to name but a few. The
administrative and legal terminology is supplemented with concepts and
theorems of economic theory, such as “comparative advantage,” “factor
endowment,”® or “trade diversion.”®! Trade economists regularly deplore
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that trade policymakers and experts do not necessarily grasp the concepts
behind these terms fully or correctly.®? The point underscores that speak-
ing expert language has a social and political function that is in principle
related to, but can effectively be distinct from, mastering the body of
expert knowledge associated with the language.

The above suggests that in trade, as in other policy fields, expert
language is “something that ha[s] to be learned.”®® Both Cohn and
Barnett find that the process of learning expert language has transfor-
mational effects on the individual’s sense of identity, rationality, and
appropriate political action. According to Cohn, learning the acronyms
and the language more generally comes with the “thrill of being able to
manipulate an arcane language, the power of entering the secret king-
dom, being someone in the know.”®* She sees learning expert language
as a rewarding experience because it instills the individual with a
sense of belonging to a global elite. As Cohn writes, “few know and
those who do are powerful.”® Similarly, Barnett notes that once he
had learned the expert language,

not only had I entered the bureaucratic world, but the bureaucratic
world had entered me. My long days of intense interaction with
my colleagues were slowly transforming how I understood, identi-
fied, and presented myself. Whereas once I had effected certain
practices and discourses because of their instrumentality and
strategic value, now I did so because they felt comfortable and
consistent with who I was and how I understood myself.*®

How learning global trade expert language affects the individual’s
sense of identity, rationality, and appropriate political action is an
empirical question that requires further research. The next section
examines global trade expert language as assembled in the Dictionary
through the lens of its dominant perspectives in order to discern which
aspects of global trade the language allows experts to talk about, and
which aspects it excludes from the realm of trade expertise. The exer-
cise ultimately suggests that despite fashionable calls for “thinking
outside the box,” global trade expert language, as currently con-
stituted, hinders rather than promotes the finding of innovative, holistic
solutions to contemporary global problems.

Expert language and the dehumanization of global trade

In this section I contend that from the perspective of global trade
expert language, the two most significant entities in world trade are
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states and commodities. To the extent that other policy fields have an
impact on trade flows, they are classified as “trade related,” indicating
their subordinate character. One notable perspective missing in the
language is that of the people behind the traded goods and services, as
well as their general social and environmental conditions. Given the
above-mentioned gate-keeping function of global trade expert lan-
guage, this absence of a human focus has identifiable socio-political
implications for debates among global trade policy elites, namely: (i) lift-
ing social and environmental concerns above concerns for the circula-
tion of goods and services becomes by default unprofessional; and
(i) human agency as an impact factor on trade policy outcomes
appears constrained by seemingly invariable political economy forces.

In her paper, Cohn finds expert language to be both enabling, by
providing access to political debates from which one would otherwise
be excluded, and constraining, by privileging certain worldviews and
perspectives at the expense of others, thus excluding the latter from the
realm of expertise. One key political question lurking behind the use of
expert language more generally is thus whether existing patterns of
inclusion and exclusion are appropriate. To tease out the constraints
that the existing expert language imposes, Cohn analyzes expert lan-
guage in defense policy by “ask[ing] myself the question that feminists
have been asking about theories in every discipline: What is the refer-
ence point? Who (or what) is the subject here?”®” Applying this tech-
nique to global trade expert language, it becomes clear that all entries
in the Dictionary relate either to state actions under public interna-
tional law or domestic customs law, or their references are inter-
nationally traded goods and services, with the occasional mention of
corporations associated with either category.

It may seem uncontroversial that global trade expert language relies
on states and commodities as the two basic units with which it crafts
its image of reality, since exchanging goods and services across
national borders is what trade is traditionally understood to be about.
It is, however, equally clear that commodity circuits and the way they
are regulated and organized internationally and globally interact with
other fields of governance and policy areas, which may or may not
contain a primary focus on economic activity. As mentioned above,
global trade expert language acknowledges this fact and groups
concerns that are recognized as overlapping under the label of “trade-
related.” Nonetheless, when trade policy experts begin talking about
these broader issues, they are constrained by expert language to med-
iate human, social and environmental concerns through the basic units
of states and commodities. Thus, the exclusive state/commodity
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perspective removes experts from the concrete human realities that
they are talking about. It is not that the human realities behind the
traded goods and services do not matter. It is that privileging human
realities in deliberations about the global trading order is inexpert.

The field of trade and public health provides one example to illus-
trate these points. Excluding treaties and state practice in international
law and specific country groups, the Dictionary contains 12 entries that
relate to policy overlap between trade and public health, although a
number of them are broader in reach and apply to other regulatory
fields, such as environmental protection. They are: “acceptable level of
risk,” “access to medicines,” “
sity test,”
assessment,
material,” “technical barriers to trade,
“zero risk.”

Since the entry into force of the TRIPS Agreement, the interface
between public health measures and trade rules has been an important
field of political contestation.®® In broader global governance, a right
to health was first internationally proclaimed in the 1946 Constitution
of the World Health Organization, and reiterated in the 1948 Universal
Declaration of Human Rights, the 1966 International Covenant on
Economic, Social and Cultural Rights, and a number of subsequent
international legal instruments.®” On its website, the World Health
Organization (WHO) declares “the highest attainable standard of health
as a fundamental right of every human being” and notes that “the
right to health includes access to timely, acceptable, and affordable
health care of appropriate quality.””°

In 2001, the African Group of the TRIPS Council brought an
initiative to address perceived problems in pursuing effective domestic
public health policies as a result of their patenting obligations under
TRIPS. Following tough negotiations, the initiative culminated in the
adoption of the Doha Declaration on TRIPS and Public Health at the
Doha Ministerial Conference in December 2001. In Article 4 of the Doha
Declaration, WTO members:

LEIN3

appropriate level of protection,” “neces-
non-trade objectives,” “precautionary principle,” “risk
” “sanitary and phytosanitary measures,” “specified risk
” “trade and human rights,” and

LEEENTS

agree that the TRIPS Agreement does not and should not prevent
members from taking measures to protect public health. Accord-
ingly, while reiterating our commitment to the TRIPS Agreement,
we affirm that the Agreement can and should be interpreted and
implemented in a manner supportive of WTO members’ right to
protect public health and, in particular, to promote access to
medicines for all.”!
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The Dictionary evokes the political struggles leading up to the Doha
Declaration when it defines access to medicines as “deal[ing] with
the balance between obligations under the TRIPS Agreement and the
expectations of developing countries for affordable medicines,” and
adds that:

developing countries claim that compulsory licenses and parallel
imports are essential for their governments to carry out effective
health policies through affordable medicines. In their view, the
TRIPS agreement is biased in favor of pharmaceutical companies
residing in developed countries.”?

The underlying perspectives within the two bodies of expert language
expose radical differences. While the WHO and related international
institutions focus on the human being as the bearer of a right to health,
the global trade expert language excludes this human perspective to the
benefit of states, commodities and in the instance of the Dictionary
definition, companies associated with certain states. While for the
WHO a right to health includes a right to care, global trade language
debates a right to acquire a commodity, namely medicines. Different
types of expert language contain different reference points that lead to
different mechanisms of inclusion and exclusion. The question remains
whether existing inclusion/exclusion mechanisms are appropriate to
resolve the political problem at hand.

Analyzing defense policy, which takes the vantage point of arms
rather than people, Cohn summarizes the concrete effects in the
following words:

if human lives are not the reference point, then it is not only
impossible to talk about humans in this language, it also becomes in
some sense illegitimate to ask the paradigm to reflect human con-
cerns ... No one will claim that the questions are unimportant, but
they are inexpert, unprofessional, irrelevant to the business at hand
to ask ... It is not that the men I spoke with would say that these are
invalid questions. They would, however, simply say that they are
separate questions, questions that are outside what they do,
outside their realm of expertise.”

Similarly, by decoupling the things that are being traded from the
people who are doing the trading, as well as the broader social realities
in which the trading activity is embedded, global trade expert language
disconnects these contexts from the realm of trade policy. Anyone who
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has ever taught an international trade law class has witnessed this mechan-
ism in operation. Once the global trade expert language is learned,
students can become so immersed in sophisticated deliberations on how
the principle of freedom of transit in Article V of the GATT relates to
the general obligations of enforcement of intellectual property rights in
Article 41 of the TRIPS Agreement, for example, that they are often
genuinely surprised to discover that what is at stake in the case at hand is
the ability of a government to run a public health program intended to
save the very real lives of its very real citizens. We may excuse the stu-
dents for failing to remember this, because the subjects of global trade
expert language are not people, but products and services.

Nonetheless, focusing on commodities at the expense of human rea-
lities sets important limits on our ability to think innovatively about
trade policy reform. Although we know that interconnections between
trade and labor rights, environmental protection, public health and so
forth exist, the expert language does not allow adopting a holistic per-
spective. The political implication is that policymakers and experts can
call for new approaches to tackle these interfaces, but in order to
appeal to the global trade policy community, pathways for trading into
sustainable futures necessarily need to focus around commodities at
their core. Whether policy solutions driven by this preoccupation are
genuinely sustainable is a question that the expert language cannot ask.

If the people behind the traded goods and services are not visible in
the expert language of global trade, this further leaves conceptualiza-
tions of the trading activity with a curious agency gap. In similar
fashion to Stuart Hall’s observation that public discourse regularly
depicts globalization as a force of nature,”* global trade expert lan-
guage leaves open the question of where the often-cited “forces of
global trade” exactly originate. This agency gap elevates said forces to
a category of constraints on human behavior that resides outside the
realm of agency. Global trade expert language thus not only natur-
alizes the view that a number of allegedly inevitable trade political
phenomena are limiting the possibilities for political agency to that of
reaction. If we cannot (exactly) pinpoint the acting subject(s) that drive
a particular trade political phenomenon, this also diffuses responsi-
bility for trade political outcomes to forces that reside outside the
reach of human actions.

One example to illustrate these points is provided in the terminology
relating to the trade and development debate, and notably the term
“preference erosion.” Excluding specific treaties and country groups,
the Dictionary contains 21 entries pertaining to the trade and devel-
opment debate. They are: “Doha Development Agenda,” “enabling
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clause,” “flying geese paradigm,” “graduation,” “graduation box,”
“GST,” “GSTP,” “Haberler report,” “poverty reduction,” “preference
erosion,” “reverse preferences,” “reverse special and differential treatment,”
“reverse transfer of technology,” “right to development,” “special and
differential treatment,” “special agricultural safeguards,” “sustainable
development,” “sustainable trade policy,” “trade and poverty,” “trade
related aspects of sustainable development,” and “variable geometry.”
According to the Dictionary, preference erosion denominates “the gradual
disappearance of or reductions in margins of preference as countries
proceed with non-discriminatory trade liberalization.”””

Preference erosion can, in principle, affect all WTO members. It is,
however, more regularly discussed as a problem for developing country
members, since their special, non-reciprocal preferences diminish
during the course of other members’ multilateral, unilateral or bilateral
liberalizations with third parties. While the term “preferences,”
according to the Dictionary, refers to “favors extended to some trading
partners,”’® the term “erosion” is commonly associated with the field
of geology. In geology, erosion is the transportation of sediment,
whereby the application of a force, notably water or wind, over time
breaks down a block of material and moves it to a different location.
Other than through natural forces, erosion occurs when one block of
material is moved across another.”” It is therefore a natural phenom-
enon that lies outside the immediate realm of agency, in the sense that
human attempts to eliminate erosion from the spectrum of natural
phenomena would be laughable. Instead, our actions need to take the
invariable process of erosion into account in the way in which we plan,
organize and live our lives. The analogy of preference erosion projects
this attitude into global trade expert language. It cements the view that
trade policymakers and experts can lament or regret that preference
erosion is occurring. They can mitigate its effects or, at best, use them
to their benefit. However, erosion as such is an inevitable phenomenon
that is naturally tied to the passage of time.

As a result of the lack of agency, the analogy portrays an image
whereby it is not the fault of anybody in particular that the special
preferences for poor countries diminish as trade negotiations proceed.
Since erosion is simply a natural phenomenon, attempts to hold
anybody responsible for stopping preference erosion would be absurd;
expectations that anyone would be responsible for repairing the
damage would be ludicrous. The analogy implies that it is the respon-
sibility of affected countries to remove themselves from the situation
where they are vulnerable to preference erosion. Although in cases of
preference erosion someone is demanding a deal, someone is
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negotiating concessions, and someone is applying trade rules, these
events are obscured through a metaphor that purports the view that
the underlying forces of global trade, including their inherent power
relations, reside outside the reach of human agency.

The agency gap inherent in global trade expert language depoliti-
cizes trade policy debates in three distinct and interrelated ways. First,
it downgrades the relevance of the distinct historical path through
which the global trading system has evolved for contemporary trade
politics. Scholars may well write volumes on how the global trading
system became deeply asymmetrical and biased towards certain mem-
bers and their economic interests. Against this perspective, global trade
expert language posits a view of the forces of trade as quasi-natural
phenomena that all human societies are ultimately exposed to and
grapple with. Second, it has ethical implications, because identifying an
acting subject is one precondition for according responsibility for the
outcomes of our actions in human relations. Instead, global trade
expert language promotes the idea that some trade political outcomes
are unavoidable, because they are quite simply beyond human control.
Third, in global trade expert language, the character of the economy as
a social sphere and the nature of the trading activity as a social activity
are downplayed. This further reifies a de-historicized, amoral global
trading system, even if this system is today widely acknowledged to be
in deep need of reform. In sum, and as I argue in the concluding sec-
tion, global trade expert language in its current iteration eradicates
imagination about alternative roles that trade can play in moving
toward more sustainable and equitable global orders.

Conclusion

In this chapter, I argued that global trade expert language plays a
social role in constituting trade policy communities, because the ability
to speak the language signals an individual’s belonging to the global
elite of trade policymakers and experts. Relying on previous scholar-
ship, I suggested that this is a factor that can not only impart trade
political actors with legitimacy, but also performs a gate-keeping func-
tion by delegitimizing those who refuse to use the language. This
hypothesis lends itself to further empirical scrutiny in order to verify
whether it holds outside the trade political communities that Del
Felice, Hannah, and I have studied.

In addition, I cited anthropological and feminist scholarship work-
ing on other areas of global governance expertise which found that
speaking expert language affects the individual’s sense of identity,
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rationality and appropriate political action. This observation remains
untested in the realm of trade policy. Such research would nonetheless
provide important insights to strive for more detailed examinations of
the knowledge/language nexus in trade policy.

I further claimed that global trade expert language posits states and
commodities as the key subjects of global trade. As a result, human
and environmental prerogatives not only occur as second-order or unpro-
fessional concerns, but the role of agency in global trade relations is
also obscured. While I have built this contention on my reading of the
Dictionary of Trade Policy Terms as one authoritative source of global
trade expert language, the finding merits verification across a broader
range of sources, potentially including not only deliberately compiled
reference works, but official documents from trade institutions, nego-
tiating minutes, press releases on trade issues, and so forth. Such fur-
ther findings might prove useful in the quest for theoretical frameworks
to establish who benefits from global trade expert language.

Overall, my analysis raised an important dilemma: global trade
expert language is the dominant vernacular through which political
claims must be expressed in order to resonate with policymakers and
experts in the field. At the same time, under global trade expert lan-
guage in its current iteration, human realities are not what global trade
is about. Instead, states and commodities prevail as the conceptual
units on which our understandings of trade political reality rest. As the
WTO director-general acknowledged in his above-cited remarks to the
2014 Public Forum, this limits our ability to provide the often-requested
“thinking outside the box” for tackling contemporary global problems.

However, my chapter also reveals the need to differentiate two poli-
tical questions in the search for new ideas. One broader political ques-
tion is whether the mere existence of expert language is appropriate.
For those who respond in the positive, the subsequent question is
whether the current constitution of expert language is appropriate. In
this regard, Massey provides room for cautious optimism when she
affirms that language changes over time, and that “it can—through
political work—be changed.”’® As Eagleton-Pierce shows in Chapter 7,
marginalized trade political actors can bring challenges to the established
language. Anecdotal evidence further suggests that counter-interpretations
are already part and parcel of contestations among trade policymakers
and experts.

As mentioned above, the “bicycle theory” is one of the most
common and pervasive metaphors in global trade expert language. The
Dictionary defines it as “the proposition that the multilateral trading
system must keep moving forward through successive liberalizing
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rounds and agreements if it is to remain liberal. On this analogy, the
system would fall over like a bicycle if long gaps between liberalizing
moves were to permit protectionist sentiments and actions to become
dominant.”” In Chapter 1, Wilkinson critiques the bicycle theory as
“creat[ing] an imperative around the perpetuation of a particular kind
of liberalization—one that primarily benefits [the] core interests
[underpinning the trade regime] while at the same time offering only
limited prospects for those on the periphery—that has resulted in the
conclusion of successive trade bargains that have been deeply asym-
metrical.” However, during my interview in May 2013, a South
African trade official asked in relation to the argument that the Doha
Round must progress in order for the global trading system to maintain
relevance:

Do you need to have this trade bicycle all the time? Ask a cyclist,
do you need to have to be pedaling all the time? Sometimes you
just stop, rest, check your bike, change the tires, you don’t need to
be pedaling the whole time. You wreck the bike and the cyclist, the
members, is going to be exhausted. You can’t perpetually just keep
on cycling, you will fall over from exhaustion and the bike will be
wrecked.®

The South African trade official’s remarks, although informally made,
indicate that global trade expert terminology is neither immune to
interpretational challenges, nor immutable. In sum, there is reason for
trade policymakers and experts, in Cohn’s words, to “give careful attention
to the language we choose to use—who it allows us to communicate with
and what it allows us to think as well as say.”®'
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pest or disease in the light of the sanitary and phytosanitary measures
applied. It can also be an evaluation of the potential for adverse effects on
human or animal health arising from the presence of additives, con-
taminants, toxins or disease-causing organisms in food, beverages or feed-
stuffs. Risk assessment must take into account available scientific evidence,
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Conclusion

Between 1986 and 1994, the Uruguay Round of negotiations between
members of the General Agreement on Tariffs and Trade (GATT)
produced the agreement establishing the World Trade Organization
(WTO). The partial juridification of dispute settlement, which exten-
ded the formal right to all member countries to have trade grievances
reviewed by impartial panels, has been described as historically unpre-
cedented.”> GATT members anticipated that the juridification of dis-
puting would enhance the credibility and stability of the multilateral
system.? This was based on the normative expectation, consistent with
the legitimacy claims of law in general, that the trade rules would
apply universally and impartially to all WTO members. This could
only be fully realized, however, if member countries acquired the
necessary expertise for effective disputing. Indeed, the greater legalism
of disputing, and increased complexity of trade rules in the WTO
agreements, have generated an imperative for member countries to
make deep investments in legal capacity as a condition for effective use
of the WTO dispute system. How expertise relevant to disputing is
produced, mobilized and maintained over time thus appears critical to
realizing the normative expectations about the legitimacy claims of the
WTO derived from its juridification. Some feared that the persistence
of inequalities in legal capacity may lead to “long term structural
imbalances,” with low-capacity countries disadvantaged in disputing.
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Yet, little attention has been paid to actual perceptions of legitimacy
held by practitioners as an empirical, rather than normative, problem
related to the processes of disputing.

This chapter provides a qualitative account of how the acquisition
and maintenance of expertise related to WTO disputing affects per-
ceptions of the legitimacy of the WTO among trade practitioners.
Practitioners constitute a primary audience and “legitimacy commu-
nity”” for the WTO dispute system. They are “on the front line” in
assessing the validity of the WTO’s juridical procedures and play a
central role in translating those outcomes, including their appropriate-
ness, to politicians and other interests. This study reveals that practi-
tioners view the system as legitimate due to the possibilities it creates
for the acquisition of practical experience and expertise, and thus the
potential for the realization of equality before the law. This is the case
even while inequalities are simultaneously exacerbated due to escalat-
ing demands for investments in legal capacity and difficulties building
and maintaining it over time.

This chapter proceeds by first providing an overview of scholarship
about WTO legal capacity and its relationship to the credibility of the
WTO system. The second section delves deeper into legal authority
and the perceptual bases of legitimacy claims. The third section examines
practitioner accounts of the production of expertise and the central
role of in-house experts in using the system. Then alternative modes of
mobilizing expertise, including the hiring of counsel and utilization of
the Advisory Centre on WTO Law (ACWL) are detailed along with
their implications for countries lacking significant legal capacity. Despite
shortcomings, these modes of expertise are critical to the perceived
legitimacy of the WTO, as are examples of the successful deployment
of expertise by developing countries, as described in the final section.
The ability to mobilize the disputing system effectively, however, may
be frustrated not only by the challenges associated with the acquisition
of relevant expertise, but also by the role of market power in the
implementation phase of disputing, indicating the structural limits of
investments in legal capacity for producing equality before the law.

Legal capacity for disputing

Dispute participation is unequally distributed across member countries.
As of the beginning of 2013, 66 of 159 WTO member nations had ever
participated in a dispute and of these the United States and Europe are
the most frequent, participating in about 42 percent of disputes.® In
contrast, of 454 total disputes, low-income countries were complainants
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in 28 and respondents in 24.” Seeking to explain differences in partici-
pation levels, another study constructed a probabilistic model of dis-
pute initiation, built in part on the well-established empirical
correlation between economic size and trade volume.® This demon-
strated that trade volume is highly correlated with diversity of trade
partners and both trade volume and diversity are predictive of higher
rates of WTO dispute initiation. However, the model also under-
estimated the number of disputes initiated by the United States,
Canada, and Europe, and overestimated the participation of Japan and
most other WTO members, including developing countries. Explaining
this discrepancy suggests attention to how legal capacity influences
patterns of disputing.

Legal capacity is more than a team of lawyers but also includes a
bureaucratic apparatus for determining governmental obligations,
engaging in disputes, and managing legal, political and financial rela-
tionships with the private sector.” Where early attempts to model legal
capacity on WTO disputing relied on unsatisfactory proxies, such as
per capita gross domestic product or counts of Geneva-based trade
delegation staff, Busch et al. developed a legal capacity index derived
from a survey of WTO trade delegations that is predictive of WTO
complaints about anti-dumping investigations (a sub-set of WTO dis-
putes).'® Their measure includes assessments of personnel turnover,
specialized governmental dispute settlement agencies, private sources
of financial support for disputing and the representation of delegations
at regular WTO meetings.

Others have highlighted the effects of participation in disputing on
subsequent participation. Direct participation has its largest effects
early in the disputing process, with prior experience in a dispute pre-
dictive of subsequent dispute initiation.'! At advanced stages, differ-
ences in legal capacity appear to diminish in significance.'”> Prior
experience also shapes the strategies of disputants in deciding to esca-
late a dispute from the initial consultation phase to adjudication by a
panel of trade experts. When the respondent to a dispute is more
experienced than the complainant, the dispute is more likely to be liti-
gated before a WTO Panel than when the complainant is more
experienced, where the dispute is more likely to be resolved without
adjudication.’® Disputing experience enhances abilities to identify
trade grievances, acquire evidence, formulate strong legal reasoning,
meet filing deadlines, and endure the duration and expense of disputing
while maximizing those costs for opponents. Repeated participation
creates advantages vis-a-vis infrequent participants using the disputing
process.
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Research on the facets of legal capacity raises the question of the
specific mechanisms through which countries develop legal capacity
and how it might change over time. I address that question by showing
how legal capacity is based in the expertise of individuals, which is
acquired through direct experience in WTO disputing. The apparatus
of legal capacity mobilizes human experience, skills, and knowledge in
the form of expertise over time.

Legitimacy and legal capacity

Legitimacy is a subjective evaluation of the appropriateness of a social
order, involving a belief that certain people, rules or institutions ought
to be obeyed. Recourse to law asserts a distinct claim to legitimacy
rooted in values realized by rationalized systems of rules that create
expectations about who shall legitimately hold authority and how that
authority should be exercised. By legalizing the disputing process of
the WTO and making commitments that were difficult to reverse, member
states sought to enhance the legitimacy of decision making about trade
while limiting the influence of protectionist forces, particularly in
powerful countries like the United States.'*

The legitimacy claims of law—that it is impartial, universally
applied, and governs relevant social circumstance—also require the
development of experts and expertise. Specialized knowledge distin-
guishes between qualified legal actors and unqualified laymen, shaping
the professional monopoly of lawyers and its distinctive legitimacy
claims."® The distinctiveness of expert legal knowledge creates obstacles
for those seeking qualification as a legal actor, thus preventing the
devaluation of legal work, but it also creates obstacles for those needing
to mobilize the law.

How expertise is acquired, maintained, and deployed affects whether
the practice of law enhances or undermines legitimacy claims embed-
ded in the recourse to law. If the practices engaged in the name of law
are perceived by relevant legitimacy communities as occurring within the
parameters of law’s key values of equality and impartiality, then they
are likely to be perceived as appropriate. However, expertise can also
operate as a site for the production of inequality, and risk the de-
legitimization of law, to the degree to which expertise permits some
parties to dominate legal processes over time. If expertise is too
unequally distributed, the legitimacy of law is likely to suffer because it
will be perceived as contradicting law’s core values.

This risk of de-legitimation is relevant for considering the implica-
tions of developing countries’ abilities to mobilize the WTO dispute
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system effectively. Alter noted: “International politics is rarely fair. But
the reforms of the dispute settlement process created an expectation
that power would be equalized by having disputes resolved by law.”!®
It might be expected, given inter-state inequality, that the WTO would
be perceived by those working in the WTO legal system as illegitimate
due to how those lacking legal capacity are limited in their ability to
participate, and the relatively greater expense and difficulty when they
do. However, when treated as an empirical question, the legitimacy
perceptions of practitioners work in subtle but distinctively different
ways from what the normative expectation would predict. For practi-
tioners, the legitimacy of the WTO is linked, not to the persistence of
unequal capacities to mobilize WTO law, but to the possibilities of
gaining, maintaining and deploying expertise, and the potential jur-
idification creates for countries with low levels of legal capacity to gain
experience.

In-house expertise

In the analysis that follows, I rely on interviews with well-placed WTO
practitioners, WTO dispute documents, news reports and reports
issued by the WTO, international organizations, and member country
governments. I conducted 30 semi-structured interviews with practi-
tioners from Argentina, Brazil, Canada, Costa Rica, the European
Communities, Mexico, and the United States. Interviewees included
senior legal counsel in trade delegations, ambassadors to the WTO as
well as a former Appellate Body chair, WTO Secretariat staff in several
divisions, and private attorneys.

A recurrent theme in the interviews is that experience matters for
expertise. For example, this attorney in the Appellate Body Secretariat
of the WTO said:

because it’s not simply about being smart. Like with any sort of
judicial system, being smart is part of it, but part of it is knowing
how it works. Knowing what type of questions to ask, knowing
how to ask questions, knowing they don’t like it when you give
‘this’ type of answer.!’

“Knowing how it works” requires taking part in the action and learn-
ing the informal dimensions of the process, such as how to ask the
right questions. Expertise is practical knowledge that includes diplo-
matic context and stakes. For instance, this Geneva-based private
attorney remarked:
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the biggest mistake that young attorneys make coming [here] is
thinking that the law says ‘this’ and ‘this’ is what is going to
happen. No. There’s a lot of nuance in the system ... [That is]
something you learn by just dealing with the delegations; something
that you learn by seeing how the negotiations work. And there are
vested interests throughout this whole system. If I change one practice
in the US, people lose their jobs, and politicians lose their seats ...
The whole system has layers and layers and layers of sensitivity.'®

Legal experience entails familiarity with process, political contexts and
diplomatic sensitivities. This is beyond facility with legal requirements,
which may also be complex. Interviewees noted the growing complex-
ity of WTO rules and the disputes invoking them.!® Uncertainties in
the written law can also be a challenge, given the “constructive ambi-
guities” intentionally embedded in the treaty language to facilitate
compromises among negotiators.’’ Confronting such ambiguities
requires not only knowledge of the written law but also knowledge of
the history and intent of the agreements if a practitioner is to develop
reasonable expectations about how disputing will transpire.

It takes time working directly in Geneva, taking part in actual dis-
putes to acquire this form of practical knowledge. For countries that
do not participate regularly, it can be difficult to manage a dispute
effectively. For instance, there are differences in the abilities of the
United States compared with many poorer states, derived from repeated
engagement with the processes of disputing:

The United States is the most experienced party in the dispute
settlement system ... They’ve seen how it works a hundred times.
They have a better feel for the system ... [When] Barbados wants
to bring a case against the US, even if they hire an outside law firm
to do the work for them, they’ve never been in a panel hearing.
They don’t know how to play the game.?!

Familiarity with disputing is derived from direct, practical experience
taking part in trade disputes which has taught members how to “play
the game.” This confirms the importance of serial participation for the
acquisition and maintenance of expertise over time and the advantages
that accrue to repeat players. Critically, this informant argues that even
the ability to hire legal representation does not fully compensate for a
lack of in-house expertise, as some level of expertise is required to
identify a grievance and to manage legal representatives throughout
the process.
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Differences in expertise manifest in Panel and Appellate Body hear-
ings and have implications for the abilities of member countries to
manage their disputes. For instance, an American counsel asserted that
sometimes trade delegations from developing countries present arguments
that are weak or not well developed:

Where you see that more is some of the Third World-ish countries
and even the Second World-ish countries. Sometimes they don’t
have people that are sophisticated, or sometimes their arguments
are a little too squishy, kind of like, “that’s not fair,” more than,
“that’s not the obligation.” You might see [panelists] helping them
along, to stay in the game.?

This informant noted how expertise is unequally distributed across
member nations with the locus of inequality in the personnel appearing
before the Panel and the character of their argumentation. In practice,
however, WTO law mixes with diplomacy, as when panelists help
“Third World-ish” countries to “stay in the game.” Such assistance
from panelists is rooted in diplomatic norms of international trade and
less in the formal rules. Again noting the unequal distribution of
expertise between member countries, the same official contrasted the
sometimes, “squishy” presentation of arguments by some poorer
countries with the United States as a litigant:

I'm the United States for God’s sake. I'm rarely going to be in a
circumstance where I’ve got nothing or I have very little.??

This informant, and other interviewees, asserted that the United States is
always prepared with the staff, resources, organization and the expertise
to handle any sort of dispute.>* A senior counsel from the European
Commission (EC) affirmed the importance of sophisticated personnel and
described the implications of personnel changes for different countries:

The key players have continuity ... because people don’t all move
at the same time ... I mean, you have transitions, you have people
prepared ... So for the big players it’s not a real challenge. It may
be that one guy was really effective at networking is replaced by
someone who is more on the lawyer side and ... less on the cock-
tail side and therefore gets less information in the next year—in
the first year. At the end of the day, that does not make a big dif-
ference for the key players because [we have] full ammunition back
home.*®
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Major players ensure continuity by fostering staff sizes large enough
that rotations can occur without undermining the overall operation, by
taking steps to prepare for transitions, and by maintaining full stocks
of “ammunition” in the form of experienced practitioners in the home
country. The respondent also noted the importance of the “cocktail
side” of WTO expertise, reaffirming that in the context of the WTO
expertise is more than knowledge of the written law, but includes the
diplomatic work of building and maintaining social and professional
networks useful for gathering information and managing disputes.
However, for smaller trade delegations, routine personnel rotations
may have serious implications:

For smaller delegations, that may make a difference. I've seen that
with certain developing countries where a country was quite well
represented in Geneva and suddenly [they] change and [where] the
person in charge is supposed to do not only dispute settlement but
[intellectual property rights], rules and so on, but this guy ... is
more interested by [intellectual property rights] and rules and
therefore misses completely the dispute settlement meetings.?®

Smaller delegations risk losing accumulated expertise when rotating
their personnel. Legal capacity, as a bureaucratic apparatus, must
contain redundancies in experts to avoid losing expertise over time.
This also suggests the difficulties of building legal capacity, particularly
when such efforts can be readily undermined by personnel changes.

Practical experience is important and highly valued by practitioners
for the specialized knowledge that it generates, which is rooted in the
quasi-juridical character of WTO law, the strong role of diplomatic
norms in disputing, and informal professional networks, in addition to
facility with complicated rules. Some level of in-house expertise is
necessary even if a trade delegation contracts with private legal ser-
vices. Practitioners revealed that individuals are the repositories of
experiential learning. In order to maintain acquired expertise over
time, institutional resources and organizational capacity must be
established that ensure multiple redundancies in practitioners who have
direct experience with WTO disputing. The experiential source of
expertise indicates the importance of serial participation for acquiring
and maintaining it over time. Practitioners emphasized that those
who participate are able to learn from the process and enhance their
capabilities; indeed, participation is the only way to do so.
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Private legal services

Prior to the WTO, private lawyers were, in practice, excluded from routine
participation in GATT disputes. A series of WTO rulings®’ in the late
1990s, however, eliminated this informal prohibition on private attorneys
so long as they were accredited to a member nation’s trade delegation.
In explaining its decision to permit private attorneys in the EC—
Bananas III dispute, the Appellate Body noted the absence of formal
prohibitions on private lawyers in the treaty texts as well as how access to
such legal representation would facilitate the participation of member
countries, particularly developing countries.?® Thus concern for equal access
to law encouraged a market in legal services for trade delegations.

As with in-house experts, most private attorneys derived their
expertise from direct experience working in trade delegations prior to
entering private practice. As this private attorney described, those
lacking such work experience are initially disadvantaged:

A lot of people that work with trade law have worked with gov-
ernments in some capacity. It is the only way you get inside the
WTO or the GATT and see what’s happening inside, so it’s a tre-
mendous advantage. There are a lot of people here who don’t have
that experience and it’s really a problem for them.?

The availability of for-hire legal representation with direct experience
with WTO disputing provides opportunities for countries without
extensive legal capacity to engage in the disputing process. To the
degree that private legal services can compensate for in-house exper-
tise, they appear as a countervailing tendency against the advantages
accrued by frequent participants with institutional investments in legal
capacity. The evidence, however, suggests that practitioners do not
view private representation as fully compensating for a lack of in-house
expertise, as explained by this private attorney:

If you have effective legal representation and you are a developing
country you are going to be able to pursue your interests more
effectively. But for developing countries, what I always say, is that
what you want to do is develop your own people in-house as well
because the mistake is to look at WTO just as dispute settlement.
It is a negotiating machine as well ... But, yes, private attorneys
are a leveler. It’s not the best solution for developing countries but
it is an interim step until they have the resources and the experi-
ence to have their own lawyers in-house, which I think is ideal.
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Because the learning curve is high ... And we see that for devel-
oping country members, to acquire this knowledge takes time. And
it’s not something that happens in a year. [And then] there’s the
whole area ... of the diplomatic sensitivity that you need as well.*

Private legal representation provides the expertise necessary for effec-
tive disputing. However, governments face the imperative of remaining
in control of their international relations, including the processes of
disputing. The diplomatic concerns in disputing often exceed the
mandate of private attorneys hired for a specific dispute, even though
those lawyers are sensitized to those concerns. It takes time to develop
in-house expertise, too. Despite the limitations, private counsels are
perceived as enabling participation by low-capacity countries, creating
potential for heightened engagement with the system.

Private legal services are expensive, even for many governments. For
instance, in Antigua and Barbuda’s dispute against the United States
over Internet gambling®' the legal fees for private attorneys were esti-
mated at over US$1 million*? and paid for by the Antiguan and British
gambling industries.>® According to interviewees, the high cost of legal
representation far exceeded what the United States paid to defend itself
with its in-house teams of lawyers.**

Relatively few firms offer legal services for WTO disputes and most
of these firms are located in the United States or Europe. For instance,
on the 2006 list of “who’s who” in the broad category of international
economic law, only 39 of 147 prominent attorneys were located outside
Europe or the United States, and only 19 were located in the develop-
ing world.*> An official from Argentina noted: “In Argentina there are
not many attorneys in the private sector that really know about the
WTO.”*® Another attorney described the dilemma faced by a developing
country when trying to hire a private law firm for WTO work:

There are very few trade law litigation lawyers that exist in the
world. A lot of them are concentrated in Washington, DC, or New
York, or Brussels, some may be in London ... In the developing
world there’s very few lawyers ... So it’s very difficult to find
somebody from your own national capital—if you are a developing
country—who knows the ins and outs of WTO dispute litigation.
Second, and if you are lucky enough to have the resources then it
might not be that difficult to find a law firm ... Then again, as a
developing country you would have to always think: if they’re a
US law firm, and if the US is your opponent in your case, then
might that necessarily have some sort of indirect conflict of interest?*’
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The domination of global legal markets for trade disputes by large
firms located primarily in Europe or the United States diminishes their
appeal for developing countries.

Private legal services are employed in a variety of different ways, due
to their expense, availability of in-house expertise, and how the gov-
ernment would like to present itself.>® For instance, some officials
reported that their delegation maintains relationships with private
attorneys so they can solicit advice when needed.*® Private lawyers
described playing a number of different roles: they may be accredited
to a trade delegation and participate directly before panels and the
Appellate Body, or they may be limited to providing supporting ser-
vices, such as the preparation of documents or the provision of legal
advice.*” It may be desirable to have attorneys present at certain points
in a dispute, while at other times, particularly when diplomatic con-
cerns are paramount, governments may opt to represent themselves.
Some interviewees reported that, at times, panelists might be more
lenient on delegations relying on their own resources; at other times,
standards for procedure may be elevated when attorneys are present.*!
That situation, however, may be reversed at the Appellate Body where
time pressures are greater, juridical procedure more institutionalized,
and there is less deference to parties that are not prepared or not well
versed in the relevant legal questions.*?

In sum, the market for private legal representation for WTO dis-
putes enhances the abilities of countries lacking their own stock of
experienced practitioners to manage disputes effectively. The ability of
private attorneys to provide such services is usually based in their own direct
experience in WTO affairs, reaffirming that individuals are the primary
repositories of experiential learning. However, private expertise comes
at a cost, which is prohibitive for governments and is usually dependent
upon substantial private sector organization and financial support.**
Moreover, practitioners reported that the need for in-house expertise was,
in part, due to the diplomatic features of disputing and the imperative
that governments maintain control over their foreign relations.

Whether private representation contributes to the building of legal
capacity likely depends on how the relationship between the trade
delegation and the private attorneys is structured. Regular contact with
private experts, such as in the provision of legal advice, could be
expected to enhance a delegation’s understanding of WTO law and
disputing processes. If hiring private legal services facilitates an initial
foray into disputing, the likelihood of subsequent participation increa-
ses.** As such, recourse to private counsel can be seen, as interviewees
noted, as an effective “interim” step towards amassing in-house
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expertise, and the market for private attorneys is perceived as enhancing
the legitimacy of the system.

Legal assistance

Some countries lacking legal capacity can seek free or cut-rate legal
advice and representation. Some attorneys provide sliding scale or pro
bono legal services to developing countries as part of their perceived
professional duties as lawyers.*> Such services are not well documented
and it is difficult to assess the extent of their use. The WTO, and some
nongovernmental organizations, such as the Agency for International
Trade Information and Cooperation and the South Centre, facilitate
technical training for developing country personnel or programs
intended to transfer skills and knowledge to developing countries.

The ACWL, an intergovernmental treaty organization founded in July
2001, operating in Geneva with nine staff attorneys, provides regular
training courses and offers internships for lawyer trainees to work in the
ACWL office. The main goal of the ACWL, however, is to address unmet
legal needs of poor countries by providing subsidized legal services. It was
launched with the aim of enhancing the credibility of the WTO by
improving the abilities of all members to participate in it. In describing
their mission, the ACWL website declares:

To take full advantage of the opportunities offered by the WTO ...
a country must make a significant investment in knowledge ...
WTO Director-General Pascal Lamy has said that ‘by ensuring
that the legal benefits of the WTO are shared among all Members,
the ACWL contributes to the effectiveness of the WTO legal
system, in particular its dispute settlement procedures, and to the
realisation of the WTO’s development objectives.

The ACWL is widely respected and was frequently mentioned by
interviewees, emphasizing its importance for developing countries. For
instance, this Indian attorney reported:

it’s been the default law firm for us. It’s available. It’s in town. It’s
much cheaper—much cheaper—than a US law firm, and it has
good lawyers, possibly [some] of the best in the world.*’

The ACWL provides expertise on an ongoing basis. As described by
this official, while India possesses a highly competent bureaucracy for
WTO matters, like many other countries, it lacks domestic supply of
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lawyers knowledgeable about the many complexities of WTO law.
Encouraging the development of this field of law within India is of
major concern, but in the meantime, the Geneva delegation makes use
of the ACWL and considers their services an asset to their legal efforts.
The ACWL is ideal for countries that are unable or unwilling to
divert resources away from more critical areas of public action for the
purposes of developing legal capacity or paying for lawyers.*® A survey
of delegations that had used the ACWL’s services rated the quality of
their services as superior to that of private firms, “because ACWL
works on WTO issues all the time and has therefore built up a lot of
expertise.”* Most of its attorneys have worked as in-house experts for
governments as well as in private practice. Its directors have acted as
trade diplomats for members of the GATT/WTO, and its management
board, while not directly involved in the provision of legal advice,
comprises trade diplomats with extensive experience with the GATT/
WTO. ACWL efforts to work with and educate representatives of trade
delegations have increased the confidence of clients that “the system
works and that small countries can also be successful in cases against
large countries like the USA,” and that they were able to be successful
because of the ACWL’s relatively low costs compared to private
firms.”° In a similar way, an official from Brazil, which is not a member
of the ACWL, nonetheless observed that the ACWL assists countries
lacking both legal capacity and the resources to fund private lawyers:

It’s an initiative very helpful for countries which don’t have the
resources to allocate to creat[ing] a specialized unit for trade dis-
pute settlement matters, and which must allocate such resources to
other more important and more urgent areas of public action. And
the alternative is to have recourse to private lawyers [and] this
depends on the availability of resource in the private sector.>!

The ACWL works to enable countries lacking in-house expertise to
understand the implications of WTO rules and navigate the WTO legal
system. It does this both by direct legal representation and training,
but also through familiarizing infrequent participants with how
WTO law works in practice. As such, for practitioners from countries
that use the ACWL as well as for those who do not, the ACWL
enhances the legitimacy of the WTO. For instance, this former
ambassador to the WTO asserted that:

the WTO really wouldn’t work very well if poorer countries
couldn’t make the rules work to their advantage when they were in
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the right ... And of course, there’s the Advisory Centre on WTO
Law ... That was an initiative borne out by a number of indivi-
duals in different governments, both developed and developing.
[We] had to find a way of making the dispute settlement system
work for the smaller and weaker and poorer countries as well as
for the rich countries. And it’s been pretty successful.>>

In sum, the advantages of in-house expertise are derived from practical
experience with the WTO legal system and its mix of law and diplo-
macy. Individuals acquire this expertise and then operate from within
governments, international organizations, and law firms. Private legal
services and legal assistance from the ACWL are alternative paths to
mobilizing expertise for member states without in-house staff. While
for-hire legal services are expensive, legal assistance through the
ACWL is particularly helpful for relatively poor countries’ abilities to
raise their claims and gradually build up necessary expertise. The exis-
tence of these alternative routes for securing expertise is vital for per-
ceptions of the system’s legitimacy among practitioners. Practitioners
have clearly linked the need for upgrading the expertise of low-capacity
countries to the credibility of the system and perceived the system as
legitimate because it offers mechanisms for acquiring expertise.

How practical expertise matters for disputing

The opportunities for developing countries created by the juridification
of trade to contest the policies of more powerful trading partners bol-
sters the credibility of the system among practitioners. Actually doing
so, however, requires overcoming the challenges of acquiring expertise.
Even when successful in WTO litigation, many countries face sig-
nificant hurdles in translating their legal victories into substantive
compliance. Rich countries often retain the ability to limit their costs
stemming from successful developing country litigation due to the
difficulties associated with employing WTO compliance measures.

Challenges to the powerful require access to expertise

In 1995, Costa Rica initiated a dispute over safeguard duties imposed by
the United States on imports of men’s cotton underwear.> Both the review
Panel and the Appellate Body ruled that the US measures were incon-
sistent with their WTO obligations. By the middle of 1997, the measures
expired and the United States effectively complied, despite an extre-
mely well-organized and -financed textile industry in the United States.
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A Costa Rican official described the dispute system as “wonderful”
and cited this case and others as evidence that the WTO legal system is
fair, even favorable to smaller and poorer countries. He then contrasted
this with the old system of disputing unfair trade practices of the
United States—meeting with a low-level bureaucrat in a windowless
room at the State Department. The WTO was clearly an improvement.
He said:

if the system works in favor of a small country of 4 million people
and [does so in] front of the United States and in front of the EC,
[then it] demonstrates that it is a matter of using the tools that are
there.>

By utilizing the “tools” of disputing—WTO law and procedures for
disputing—Costa Rica effectively challenged the United States. For
practitioners, the ability to participate in WTO disputing enhances the
legitimacy of the WTO.

Brazil’s investments in legal capacity have enabled it to become a
major player at the WTO,> successfully challenging the trading prac-
tices of the United States over cotton®® and the EC over sugar.’’
Among practitioners, the possibility of disputing against Brazil is taken
very seriously.’® The Brazilian example demonstrates how a country
can invest in participating, enabling its personnel to gain know-how
through direct participation, as the basis upon which legal capacity
may be institutionalized.

These investments by Brazil have not only enhanced its status within
the WTO, but also the credibility of the WTO itself:

[The cotton and sugar disputes] are very important for the WTO,
not for Brazil, for the US, and the other countries involved, but for
the WTO. They are very crucial and historical in the sense that
they are a critical step towards the full integration of agriculture
into the normal trade rules of the multilateral system.>

This official argued that these disputes called attention to the inequal-
ities in global agriculture trade and moved the WTO system closer to
addressing an important source of global inequality. The issue remains
unresolved. Nonetheless, for practitioners, the ability of Brazil to mobi-
lize the dispute system effectively enhances the legitimacy of the system,
as it shows how juridification can foster equality before the law and
result in greater influence of developing countries in the governance of
the global trading system.
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The limits of expertise in the face of market power

While evidence of the successes of Antigua, Costa Rica and Brazil
demonstrates the possibility of developing countries effectively mobi-
lizing the WTO legal system, it is less clear that legal victories lead to
substantive compliance in specific instances. It did in the case of Costa
Rica. It has not yet for either Antigua’s or Brazil’s disputes with the
United States. Both Brazil and Antigua have received authorization to
retaliate against the United States. As yet, neither has done so.

The Dispute Settlement Understanding, which governs the dispute
process, provides that, failing a resolution of a dispute, the complaining
party may seek authorization to “suspend concessions” granted
through the WTO agreements by selectively raising tariffs or invoking
other protectionist measures on imports from the responding country.
The non-compliant party will suffer terms of trade that penalize its
failure to remedy its trade practices.

Non-compliance is less of an option for poorer states that are more
vulnerable not only to WTO mechanisms for inducing compliance, but
also to extra-legal pressures.® An Argentine official described this
dynamic:

Developing countries don’t have much option but to comply.
Maybe we delayed a little bit, but in the end, we knew we had no
option but to comply because the pressure of eventual retaliations
on us is strong. But, the problem is with the compliance by big
trade partners like the US and EC, and in that sense, we are a little
bit disappointed, because—I do not dare to say that it’s a total
lack of compliance, but it’s a concern—it’s a concern.’®!

This interviewee described how major players have greater latitude in
both threatening and implementing WTO-authorized retaliation. In only
one instance has a developing country actually retaliated, even though
several have been authorized to do s0.®* The economic leverage that is
at the center of the compliance measures tends to work only when the
complaining party has significant market leverage over the responding
party and consequently places many developing countries at a sig-
nificant disadvantage.®® As a result, large trading countries are more
likely to litigate with an expectation of full compliance while less
affluent members, especially when disputing the trade policies of
countries upon whose markets they are dependent for access, must
weigh the value of something less, but which might still be quite
important.**
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The acquisition of expertise and the institutionalization of legal
capacity cannot overcome the structural inequality of the compliance
measures. This is recognized as a problem by some, such as this private
attorney, who remarked: “the biggest problem is after you win a
case. Then the system kind of grinds to a halt, because you have to go
back if the country doesn’t [comply].”®> While these two factors have
enabled some countries to manage the disputing process effectively,
they are not sufficient to overcome differences in market power in the
latest stages of the disputing process.

Conclusion

Expertise is central to legal capacity, which is required for effective use
of the WTO dispute settlement system. Individuals acquire it through
direct participation in disputing processes because the relevant know-
how is more than knowledge of the formal law, but also entails famil-
iarity with the diplomatic features of the disputing process. Acquiring
expertise and building legal capacity enhances a country’s ability to
identify grievances and manage disputes. Countries may seek the aid of
private counsel or legal assistance, yet neither of these modes of
mobilizing expertise can ensure substantive compliance. The experi-
ential basis of expertise means that serial participation is the primary
route to building expertise. This creates an advantage for countries able
to participate repeatedly. Combined with the increasing complexity of
WTO law and processes for disputing, serial participation by high-
capacity countries exacerbates the difficulties facing low-capacity
countries attempting to acquire expertise.

The ability of poorer countries to use the system and to acquire
expertise, even while disadvantaged or based on interim measures,
provides a powerful rationalization for the WTO as it stands. Where
legitimacy claims derived from juridification suggest that persistent
inequalities in legal capacity would risk delegitimizing the system,
practitioners instead emphasize how they learn over time. The legiti-
macy claims embedded in the juridification of the WTO—that its laws
and procedures are universal and impartial—resonates with practi-
tioners’ sense of the possibilities, however difficult to realize over time,
for producing and mobilizing expertise. The experiential basis of
expertise, and the alternative modes of mobilizing it, thus serves to
obscure the mitigating effects of market power and how serial partici-
pation by major players replicates inequalities in the practical ability to
use the law. Law’s claim to legitimacy does not actually require equal-
ity all of the time, but only in the breach, and participation in the
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system by low-capacity countries helps secure the legitimacy of the
disputing system among practitioners.

From the vantage point of small and developing countries a rule-
bound system of trade is arguably preferable to a global trading system
organized around power politics, even if the juridification of trade cre-
ates new modalities of inequality. This raises the question of whether it
is possible to better realize legitimacy claims derived from the jur-
idification of trade and the expertise that it entails. The relationship
between law and power is complex and not without contradiction.
Minimally, however, it is clear that a more fully equitable international
legal system requires broad access to the relevant expertise for mobi-
lizing the law. This means that the global rule of law cannot be reduced
to the rule of lawyers: the relevant legal expertise is unequally dis-
tributed and, more generally, the professional monopoly over legal
work is premised on forms of social closure (i.e. complexity, experi-
ential expertise) that create obstacles to equitable access to justice. If
the goal of juridification is to realize not only the legitimacy of law, but
also equality in its practical use (because this analysis demonstrates
how legitimacy and equity may diverge), ad hoc means of supplying
developing countries with the relevant expertise, such as private or pro
bono legal services, will have to be supplanted with institutional
reform. Setting aside big questions of whether increased liberalism and
reduced policy space are in fact desirable for all countries, developing
countries could be more effective in the existing trade regime through
institutional reforms that shift the burden of legal capacity to the WTO
and wealthier members of the WTO system.

Reforms might include empowering the WTO Secretariat to initiate
disputes over systemic problems and grievances of least developed
countries; WTO financial support for developing country legal training
in home-country law schools, as well as Geneva-based internship pro-
grams; direct WTO support for the ACWL and other legal assistance
organizations; and deeper institutionalization of the service commitments
of private trade attorneys through a WTO bar.®® Moreover, it is also
necessary to increase the effectiveness of the WTO’s compliance mea-
sures for countries with weak market power. A WTO compliance
ombudsman to assist developing countries in determining the adequacy
of compliance by trading partners to the decisions of the Appellate
Body may also help. The significance of market power in securing
compliance could be reduced by permitting cash transfers in lieu of
punitive tariffs as the mechanisms of enforcement.®” These suggestions
are merely starting points for rethinking the relationship between legal
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expertise and the legitimacy of the WTO system, and the prospects of
implementing them are daunting.

Questions about how law, and expert use of it, contributes to the
legitimacy of international regimes are not restricted to the WTO.
Increased reliance on law for claims to legitimacy, as indicated in the
proliferation of international courts, generates demand for expertise
and appears to foster the global expansion of the legal profession.
These practices require ongoing study, as the particular configurations
of law, legal practices, and practitioners make critical differences to the
legitimacy of international economic governance.
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Conclusion

No trade policy proposal is complete without some numbers. In launch-
ing negotiations on the proposed Transatlantic Trade and Investment
Partnership (TTIP) between the European Union (EU) and the United
States, Britain’s Prime Minister David Cameron announced that it
“could add as much as £100 billion to the EU economy, £80 billion to
the US economy, and as much as £85 billion to the rest of the world.”"
For President Barack Obama the deal “would support hundreds of
thousands of jobs on both sides of the ocean.”> Numbers lend sub-
stance to qualitative arguments. Economists provide them. If their
analysis says that a proposed policy will boost the economy by some
definable number, this may be regarded as sufficient justification for the
policy.

When numbers are used properly they provide valuable information
for decision making, but they can be subject to manipulation and
multiple interpretations. As Jerome Himmelstein observes, “they are
easy to abstract from the messy processes through which human beings
produce them, and once reified they take on the appearance of pure,
objective, undeniable nuggets of fact.”* This is especially so when the
numbers are generated by a computer, widely revered for its supposed
independence from human subjectivity.*
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We are all heavily dependent on numbers in our everyday lives. How
much does something cost? How much change should I get? What
weight of flour do I need for baking this cake? What volume of water,
how many eggs? In general, we trust the numbers we are given. When
the pump says it has delivered 20 liters of gas (petrol) we believe it.
When a prime minister tells us he will deliver £100 billion we tend to
believe that too, subconsciously imagining a team of weights and
measures inspectors checking his numbers as rigorously as they have
checked the pump.

In the numerical sciences the equivalent of the weights and measures
inspector is the whole scientific community. An individual physicist
may not always be totally objective and honest in designing an experi-
ment and reporting its results, but the profession as a whole can be
trusted to exercise sufficient discipline, through peer review or other-
wise, to maintain its own integrity. Our trust in the scientific system,
and in the engineering profession that makes use of it, is such that all
but a very few of us can get on an airplane without giving a second
thought to whether the wings might fall off. Public trust in the eco-
nomics profession is similar—or at least it was, until the wings of the
global economy fell off in 2008.°

Although we all make use of numbers and tend to trust them, our
understanding of them is often limited. Few people have any idea how
an aeronautics engineer calculates the stresses in an airplane’s wings as
it flies through a thunderstorm. However, most of us are aware of the
wind tunnels and test beds that are used to check the calculations, if
necessary to destruction. Fewer are aware that no such thing exists for
an economic calculation. The theoretical numbers that are used to
support trade policy suffer from the same problem as many other
branches of mainstream economics: they cannot be tested in the real
world. By Karl Popper’s philosophical reasoning, that makes much of
mainstream economics an exercise in pure mathematics, not a science.®

Wrong numbers

Lack of understanding can easily lead to misinterpretation, whether or
not a number truly represents reality. Joel Best tells the story of a paper
submitted by one of his graduate students which opened with an eye-
catching quote from a professional journal, claiming that “every year
since 1950, the number of American children gunned down has dou-
bled.”” Suspecting that the student had made a mistake in copying the
quote, Best checked the source, to find exactly that statement. Intri-
gued, he checked back to the document used by the author of the
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journal article. The wording was only slightly different, but crucially
so: “the number of American children killed each year by guns has
doubled since 1950.” A factor of two between 1950 and 1995, the year
the journal was published, is believable. The misquote is not. On the
highly conservative assumption that the number of victims in 1950 was
just one, we need only multiply two by two 45 times to discover that
the number of American children killed by guns in 1995 would have
been over 35 trillion.

Misinterpretation of the numbers provided by trade economists has
yet to reach that scale, but it can be quite dramatic. In promoting the
proposed EU-US deal to the European American Chamber of Com-
merce in New York, Europe’s Trade Commissioner Karel de Gucht
claimed that it would “deliver a growth boost to the European and
American economies of roughly 0.5 percent.”® If that were true it
would be quite impressive, bearing in mind the difficulty both econo-
mies currently have in achieving any growth at all. However, in failing
to understand the numbers provided by his economists, Commissioner
De Gucht overstated his case by at least a factor of ten. The most
optimistic of the scenarios examined in their computable general equi-
librium (CGE) trade model projected a one-off increase in Europe’s
gross domestic product (GDP) of roughly 0.5 percent (David Camer-
on’s £100 billion), accruing over a ten-year period.” This equates to a
growth boost not of 0.5 percent, but of 0.05 percent, for ten years only.
However, it was Commissioner De Gucht’s number that was picked up
by the BBC, which reported EU estimates that the proposed deal
would “boost annual GDP growth by 0.5%.”'° Joel Best calls such
numbers “mutant statistics”—distorted versions of the original figures
which then get propagated.'’

Even economists who are quite skeptical about the benefits of free
trade have made the same mistake in interpreting their results. In an
analysis of the impact on developing countries of the current World
Trade Organization (WTO) negotiations, the authors described a single
one-off increase in GDP of 0.10 percent as “a modest addition of 0.10
percent to GDP growth each year.”'? When the article was subse-
quently re-published as a chapter in a book the error was corrected.'?
However, the authors still argued that the gain was worth much more
than a tenth of a percent because it would grow at compound interest
to become ten times as much in ten years’ time. If that were true, the
same would also apply to the other 99.9 percent, leaving the impact
still no more than a tenth of a percent.

This eagerness to present the results of CGE calculations in the most
favorable possible light is readily seized by trade negotiators. When the
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current round of WTO negotiations were launched at Doha in 2001,
the European Commission (EC) asked a group of us at the University
of Manchester to undertake a series of independent studies of the pro-
posals, known as Sustainability Impact Assessments.'* In one of our
many discussions with Europe’s negotiators, it was argued that the
benefit would be worth much more than the half percent projected by
one of the models, since the extra would be received every year forever.
That may be true, but it is still only half a percent.

Even the £100 billion quoted by Prime Minister Cameron for the
EU-US proposal was potentially misleading. One hundred billion is a
large number—so large that most people will be impressed by it. Any
number bigger than 100,000 falls into that category. As Joel Best puts
it, “a million, a billion, a trillion—what’s the difference? They’re all big
numbers.”'> To understand such numbers they need to be put in con-
text. £100 billion (or €120 billion) is a half of one hundredth of the size
of the EU economy. A tenth of that, the projected annual increment to
the economy of 0.05 percent, is a half of one thousandth of it. If Brit-
ain’s prime minister had chosen to put his very big number in context,
it would have seemed less big. Similarly misleading claims have been
made about the importance of the hundreds of billions of dollars cal-
culated to be available from the WTO negotiations.'® The hundreds of
billions shrink rapidly when expressed as a percentage of GDP, giving
figures somewhere between 0.25 and 0.50 percent. This is analogous to
a single pay rise of that size, phased over the ten years or more that it
takes for the changes to have effect.!’

The value of the proposed EU-US deal would have seemed even less
big if the officials advising the commissioner and prime minister had
been less selective in their choice of numbers. It is common for advo-
cates to choose selectively which numbers they report,'® while
researchers or their sponsors generally select a small subset of data to
include in their press releases.'” For the EU-US trade deal the numbers
quoted were for the most part optimistic of the scenarios used in the
model. The least optimistic (and perhaps more realistic) scenario gave
projections of one-fifth the size of those quoted, i.e. a boost to economic
growth not of 0.5 percent, nor 0.05 percent, but 0.01 percent.

Quantifying the theory of comparative advantage

Some trade models can be extremely useful, particularly in alerting
policymakers to the dangers inherent in their proposals. Partial equili-
brium models serve this purpose, by providing an estimate of the
changes in imports, exports and domestic production that would result
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from reducing import taxes (tariffs) in a particular economic sector. If
imports are projected to rise and exports to fall, but only by a small
proportion of total production, this may be deemed acceptable in
return for a more advantageous deal in some other sector. However, if
the model projects that the domestic industry would be all but wiped
out, the trade negotiator will need to exercise more caution. CGE
models can provide similar information for every economic sector in
the entire global economy, albeit with less precision. That is not their
prime purpose. Their advantage over other models is that they can
provide numbers for the overall impact on the economy, such as those
quoted by Mr Cameron and misquoted by Mr De Gucht.

Are they accurate numbers? They can never be tested, so we can
never be sure. The best we can do is test the logic on which they are
based and the validity of the data they use. The logic of a general
equilibrium trade model is broadly similar to that of David Ricardo’s
theory of comparative advantage, developed in the early nineteenth
century.?’ As far as it goes, Ricardo’s logic is fairly sound, although it
does not go very far. If one country (Portugal in his example) can
produce two types of goods (wine and cloth) more cheaply than
another (England), its investors will still benefit from trading in those
goods. If Portugal produces wine more cheaply than it does cloth, it
can make savings by shifting all of its production into wine, and
exporting it to England in return for imports of cloth. Ricardo felt the
need for numbers to support his argument, but could do no better than
a hypothetical example. It was not until the 1980s that powerful low-
cost computers made it possible to solve the general equilibrium
equations through which his theory of comparative advantage could be
quantified.

Ricardo’s argument made no allowance for transport or other trade
costs, and assumed no international movement of capital. Either of
these, by his own admission, could negate the theory. Also, his analysis
of the benefits of trade applied only to investors, whose profits would
increase by the amount saved in labor costs. Employees would gain
nothing, or even lose. In the same book, Ricardo presented his labor
theory of value—subsequently seized upon by Marx—which argued
that in the absence of other factors, a free market would reduce wages to
subsistence level, irrespective of whether goods were traded inter-
nationally. Despite these limitations, Ricardo’s theory is still widely
regarded as the fundamental argument in favor of free trade. CGE
models aim to overcome its problems, but have their own limitations.

In an audit of the EC’s management of trade policy, the European
Court of Auditors found that the Commission had not appropriately
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assessed all the economic effects.?! It identified inherent limitations and
weaknesses in the CGE models and datasets used, such that they were
only suitable for simulation and not for forecasting. In particular, it
described the simulation of long-run effects as tenuous. In its reply,
incorporated into the Court’s report, the EC acknowledged that the
models have limitations, but described them as “the most robust and
relevant methodological approaches available in the economics profes-
sion for trade policy analysis,” using datasets that are “widely accepted
worldwide by virtually all similar international organizations such as
the WTO, World Bank, OECD [Organisation for Economic Co-
operation and Development], UN [United Nations], IMF [Interna-
tional Monetary Fund] and the US government.”** In other words,
irrespective of their limitations, the use of CGE models for trade
policy analysis is solidly entrenched within the mainstream economics
profession and in the establishments that use the findings.

Equilibrium in question

The very concept of equilibrium analysis has been subject to severe
criticism since its inception. Friedrich Hayek accepted that it has a
useful function to perform, “but when it comes to the point where it
misleads some of our leading thinkers into believing that the situation
which it describes has direct relevance to the solution of practical pro-
blems, it is high time that we remember that it does not deal with the
social process at all.”** Keynes, in relation to his observation that “in
the long-run we are all dead,” is said to have remarked, “equilibrium is
blither.”?* As Steve Keen observes, a real-world economy is certain not to
be in equilibrium, and virtually every challenge to mainstream economic
theory has called upon it to abandon the concept.?

In equilibrium theory, the “long run” is however long it would take
the real economy to adjust from one supposed equilibrium state to
another. In a trade model the first of these two states represents the
current situation, while the other incorporates the proposed changes to
tariffs and other trade parameters. The analysis does not attempt to
simulate the intervening period of adjustment, during which unneeded
production facilities close, new ones are planned and then built, land is
put to new uses, and people who become surplus to requirements in
one economic sector seek employment in another. The model pro-
vides only an indication of the eventual outcome once the imagined
equilibrium conditions have been restored.

Such models are limited in what they are capable of modeling, and
require many simplifying assumptions and approximations.’® In some
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cases these may be reasonably valid, yielding a useful indication of
magnitude for some of the effects. However, they fail to address some
of the most significant effects, and give results for others that can be
highly dubious. The models were developed at a time when tariffs for
manufactured goods and agricultural produce were high, in order to
evaluate the impact of reducing or removing them. Subsequent rounds
of trade liberalization have reduced these tariffs considerably, so that
the focus of negotiations has moved on to other areas, such as non-
tariff barriers for goods, similar barriers to trade in services, and wider
issues such as intellectual property rights and freedom of investment.
For all of these, the available data are sparse and the barriers are gen-
erally qualitative rather than quantitative. For input to a computer
model the available information has to be converted into numbers,
typically in the form of imaginary tariffs that the modeler considers to
have an equivalent effect. This makes the analysis even less reliable
than it is for goods.

Even for tariff reductions, the model results are only approximate
and are heavily dependent on the input data. In the lead-up to the
WTO negotiations in Canctn in 2003, benefits of US$500 billion to
the developing world were widely quoted. By the next round of nego-
tiations, in Hong Kong two years later, it was hard to find estimates as
high as $100 billion.?” The difference, of a factor of five, was due
mainly to the release of an updated version of the database used by
most of the models.

In principle, the level of uncertainty in the output of a trade model
can be evaluated within the model itself, by obtaining a reliable mea-
sure of uncertainty for each item of input data, adapting the algo-
rithms to evaluate variances as well as mean values, and presenting a
best estimate of uncertainty alongside each of the results. This is stan-
dard practice for any mathematical model whose results are crucial,
such as in the design of a nuclear facility. However, it is rarely done, if
ever, for trade economics models. The models’ users never ask for it to
be done, perhaps because they prefer not to know how far from the
truth the results might be. A rough indication of the uncertainty that
still remains in the more recent analyses can be obtained from the
spread of results from different studies. Plus or minus 50 percent at a
tolerable level of confidence is typical. In some cases the variations are
bigger than the number itself, such that a number predicted to be
positive could easily be negative. Even greater errors can result from
invalid assumptions in the models. When the equations are used outside
their range of validity the numbers they produce become completely
meaningless.
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Although the inherently unrealistic assumptions of equilibrium analy-
sis limit the validity of the results for overall economic impact, some of
the more detailed numbers produced by CGE models are more mean-
ingful. Irrespective of whether an equilibrium state is ever reached,
when a country reduces import tariffs in one economic sector in return
for a trading partner reducing them in another, trade between the two
will almost certainly increase, and domestic production in both coun-
tries will rise in one of the two sectors and fall in the other. In order to
estimate the overall economic impact of a proposed trade agreement, a
CGE trade model must also calculate these production changes. In
every case, a small change in overall economic performance depends
on much larger changes in imports and exports, while in many cases
the changes in domestic production are just as large.

While the advocates of a trade agreement are keen to quote numbers
for the overall effect, they are usually more reserved in quoting the details.
In launching negotiations on the TTIP, President Obama announced that it
would increase exports, without mentioning that it would also increase
imports. This was duly picked up by the BBC, again mentioning the
exports but not the imports.”® The EC’s press release gave the numbers,
or rather, one of the numbers.?’ It quoted the EC’s economic study in
saying that EU exports to the United States would go up by a highly
impressive 28 percent. It failed to mention that EU imports from the United
States were projected to go up by an even more impressive 37 percent.

In this case, the changes in domestic production projected by the
CGE model were much smaller than the changes in trade flows, because
the two economies have similar structures and most sectors were expec-
ted to experience rises of similar magnitude in both exports and
imports. By contrast, the WTO negotiations embrace countries with
very different economic structures, and changes in production are
much larger. In consequence, the effects on employment are much
larger. Most CGE trade models assume full employment both before
and after the changes, and take it as a given that workers will move
from sectors that decline to those that expand. No analysis is done of
how those changes might take place. In practice, it may be many years,
if ever, before the people who become surplus to requirements in one
sector find employment in another. This can result in significant impacts
on overall unemployment levels, as well as on individual people’s lives,
particularly when the production changes are large.

According to the modeling studies reviewed in the Sustainability
Impact Assessment of the WTO Doha Development Agenda, the
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removal of all tariffs and subsidies for manufactured and agricultural
goods would give a global economic welfare gain of less than 0.5 per-
cent.® The associated shifts in production calculated by the models
were far larger.®! In India, clothing production was projected to go up
by nearly 40 percent, in Indonesia by nearly 30 percent and in China
by over 20 percent. What goes up, goes down somewhere else. The
clothing sector was projected to decline by around 20 percent in the
new member states of the EU, by 15 percent in the United States, by
18 percent in Mexico and by 25 percent in the Middle East and North
Africa. Production of electronic equipment would go up by 10 percent
in Mexico and down by more than 10 percent in most of the rest of
Latin America. Total agricultural output would go up by about 20
percent in Australia and New Zealand, by 34 percent in Brazil and by
12 percent in the rest of Latin America. It would go down in Japan by
about 18 percent and in the EU by 12 percent. Among individual
agricultural products, oilseed production would rise by 70 percent in
South Africa and 24 percent in the rest of sub-Saharan Africa. It
would go down by 70 percent in Mexico and by 46 percent in the
United States. Sugar was projected to go up by around 50 percent in
Central America and by 47 percent in East Africa, while going down
by 59 percent in Japan and by 43 percent in the EU.

The actual effects are likely to be a lot smaller than this once the
Doha Round is eventually concluded, because the trade measures that
are finally agreed will be a lot smaller than the full liberalization eval-
uated through these models. However, the same would apply to the
overall economic benefit. If the estimate of production changes were
reduced from a few tens of percent to a few percent, the expected
benefit would fall from less than half a percent to nearly nothing.

Blinded by trivia

Before the 2008 crisis, the US and European economies both grew at
over 2.5 percent a year for over three decades, amounting to about 30
percent in each decade.*? According to the EC’s CGE model, the TTIP
would boost the US and EU economies, at most, by a mere 0.5 percent
in a decade. This may be worth having, but if the United States and
Europe are to restore their normal rates of economic growth, where are
they going to get the other 29.5 percent from? The “biggest bilateral
trade deal in history”*® would, according to the model, yield a mere
sixtieth of what is needed.

CGE models of the WTO’s Doha Development Agenda yield simi-
lar results for developing countries, giving an average gain of around
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0.5 percent, accruing over a period of about a decade. For the whole
three decades between 1962 and 1992 South Korea’s GDP grew by
over 100 percent per decade. The other tiger economies of Southeast
Asia were not far behind, while China’s growth from 1982 to 2012 was
over 120 percent per decade. On that basis, even if Doha were capable
of delivering the full liberalization assumed, its 0.5 percent gain would
not be worth bothering with.

In reality, the rapid economic growth achieved in all these countries
was heavily dependent on their increasing participation in international
trade. However, CGE trade models get nowhere near explaining why.
Being rooted in equilibrium analysis, they are incapable of addressing
the inherently dynamic nature of economic development. Some models
incorporate what are referred to as dynamic features within the static
equilibrium framework, but typically go no further than to modify the
assumed relationships between income, savings, investment and capital
stock.** They do not address the structural factors, which transformed
South Korea from one of the poorest countries in the world to among
the richest in the space of a few decades.

The development of South Korea and the other Asian tigers echoes
that of Japan in the Meiji revolution, of the United States and the rest
of Europe when they were catching up with Britain before that, and of
Britain itself when establishing its global economic dominance in the
eighteenth and nineteenth centuries.®> All adopted the approach that
has become known as the developmental state, in which heavy state
intervention steers the structure of the economy out of sectors with low
added value per employee and into others with high added value. In
Britain, which led the way through trial and error, the country’s newly
emerging manufacturing industries, as well as the merchant fleet that
shipped their products and raw materials around the world, were
heavily protected from foreign competition until the country was well
on the way to achieving its global dominance. The rest of Europe,
America, Japan and the newly industrializing countries of East Asia all
did much the same until their manufacturing industries were strong
enough to compete internationally.’® Most of the trade liberalization
measures in South Korea and Taiwan were introduced in the 1980s,
two decades after they had embarked on their dramatic transforma-
tions towards becoming fully developed industrial economies.’’ The
smaller “tiger” economies of Singapore and Hong Kong used similarly
interventionist policies in the early stages of their development.*®

This kind of structural transformation is difficult to achieve, invol-
ving a wide range of policy measures tailored to a country’s specific
circumstances, and often in the face of strong opposition from
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powerful interest groups, both internally and internationally. However,
even interventions that are much more modest can produce rates of
growth far in excess of those projected by equilibrium models. Conversely,
when trade liberalization is accompanied by inappropriate policies or
no state intervention at all, the impact can again be far larger than the
CGE projections, but in the opposite direction.

This is most strikingly apparent in countries that suffer from the
“resource curse,” obeying the law of comparative advantage to the
letter, with no barriers to exports of oil or diamonds, and no barriers to
importing everything else. Statistical analyses of the relationship between
a country’s endowment of exportable natural resources and its success in
increasing the incomes of the poor show an inverse correlation.*® The
richer the country is in these resources, the poorer are its people.
Countries such as Norway have escaped the curse through government
interventions specifically designed to avoid it. Elsewhere, military dic-
tators, absolute monarchs, warring warlords, and the most skillful of
entrepreneurs get very rich indeed by following the mantra of free trade,
without having to invest in the skills and earning power of the rest of the
people. No mathematical model can conceivably capture such effects.

While the CGE trade models favored by mainstream economics pro-
vide the numbers that politicians need for promoting their policies, they
fall a long way short of evaluating the actual impacts of those policies.

Why negotiate?

If the real world were as simple as the mathematical equations used in
a CGE model there would be no need for trade negotiations; the ana-
lysis of a proposed agreement would yield an optimal solution in which
no country experiences a net loss and all maximize their net gains. The
solution is simple. The optimum occurs when every country removes
all its barriers to free trade. If any country choses not to join, it would
not deter the rest. The biggest gains to each country come from the
unilateral removal of its own barriers, no matter what the others do. As
Paul Krugman has pointed out, if the conventional economic argu-
ment in favor of free trade were the only consideration, there would be
no WTO and no trade negotiations.*

In reality, these economic calculations play little or no role in the
development of a country’s negotiating position. They clearly show
that America and Europe would benefit from removing all their agri-
cultural subsidies and import barriers, irrespective of other countries’
actions. Yet they will not do it, other than through minor concessions
given in return for other countries responding to their requests. The
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same calculations show that those countries would benefit just as much
from doing what they are asked, even without the concessions. They
too will not do it, unless they can get something in return. Each party
uses the calculations of net economic benefit liberally in its efforts to win
public support and to influence the policies of other parties, but hardly
at all in developing its own—other factors are far more important.

Trade barriers are introduced for a wide variety of reasons. Social
and environmental reasons include preserving the character of rural
areas, ensuring the security of food supplies, promoting equitable
income distribution, protecting consumers from health or safety risks,
conserving the natural environment, generating government revenues
for social, environmental or other expenditure, or, just as commonly,
responding to the demands of powerful interest groups. Economic
reasons generally relate to a country’s long-term goals for its economic
development, which will often far outweigh the shorter-term costs of
forgoing cheap imports or subsidizing domestic production.

All of these are essentially political issues, for which any policy
decision must balance the different interests of the various socio-
economic groups affected. The claim that a decision is based on the
numbers produced by a mathematical model effectively precludes any
analysis of real conflict, power relations, and social transformation.*'
The numbers hide conflicts rather than solving them, and mask the
politics under a cloak of apparent inevitability.

The bigger picture

In a thinly disguised glimpse of the political realities of international
affairs the EU’s Lisbon Strategy for Growth and Jobs committed Europe
to becoming “the most dynamic and competitive knowledge-based
economy in the world.”** The strategy had no need to state the
obvious corollary, that for Europe to be the most competitive, some
other economy had to be the least competitive. The official review of
the strategy, chaired by former Netherlands Prime Minister Wim Kok,
reinforced the message. It noted that while the Lisbon Strategy was
about achieving Europe’s vision of what it wants to be and what it
wants to keep, “competitor countries and regions are moving on as
well, threatening Europe’s position in the global economic league
table.”® Again the corollary was obvious. For Europe to preserve its
position at or near the top, it would have to ensure that others
remained at the bottom. China was identified as a particular threat,
having “begun to compete not only in low but also in high value-added
goods,” while in the service sector “India’s challenge is no less real.”
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The Lisbon Strategy formed the basis of the EU’s subsequent trade
strategy, Global Europe: Competing in the World.** This made no
mention of any of the numbers generated by trade economics models.
It focused instead on efforts to persuade China, India, Brazil, and
other low- and middle-income countries to remove their remaining
barriers to European exports and investment, while granting Europe
unrestricted access to their resources of raw materials. This objective,
subsequently confirmed in the updated trade strategy,* bears a marked
resemblance to how European countries got to the top of the global
economic league table in the first place. It has nothing to do with
equilibrium theory, and everything to do with economic structures and
power relations.

While trade agreements between high-income countries and the
developing world have been described as “strengthening the already
powerful and further weakening the weak,”*® the true motivations for
the Euro-American TTIP are open to conjecture but could be similar.
Some commentators regard the deal as a charter for deregulation and
the capture of power by transnational corporations.*’ Others see it as
an attempt by the United States and Europe to restore their traditional
dominance of the international economic system, which has come
under threat from lack of progress in the Doha Round and increasing
competition from China, India and other rising economic powers.*®
Whatever the true motivations, the miniscule gains calculated by trade
economics models are barely relevant.

Conclusion

The fact that the European Court of Auditors has recognized the lim-
itations of CGE models, and has criticized the European Commission
for its over-reliance on them, is cause for hope that bureaucrats and
politicians will begin to get the message too. Further hope comes from the
EC’s chief scientific advisor, who accuses the Commission of twisting
facts to fit its political agenda and has come up with proposals that
might make it harder.*’

Meanwhile, the economics profession is itself beginning to change,
albeit slowly, partly in response to the 2008 crisis, partly through the
efforts of a growing body of heterodox economists, and partly through
pressure from its own junior members. In some universities economics
students have demanded that their professors reintroduce topics such
as the history of economic thought and political economy into their
curricula.”® Today’s mathematically minded professors will eventually
retire, to be replaced by a new generation who, we might hope, will
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take on the task of restoring the discipline to its former status as a true
social science.

Should this happen, it will still not stop politicians seeking evidence
to support their policies, nor from masking the true reasons for those
policies. This stifles debate on the issues surrounding those policies,
and may result in governments marching steadily on towards disaster.
In the case of trade policy, any attempt to maintain Western economic
hegemony in the face of the rising might of China and the other
emerging powers is unlikely to have any more than short-term effect,
which would come at the price of pushing the world into a bipolar
state of strategic confrontation amounting to a new cold war and
worse.

Perhaps the biggest hope of avoiding such a fate is that a combina-
tion of legislative inertia and civil society opposition on both sides of
the Atlantic will prevent the EU-US negotiations from achieving any more
than a face-saving deal with minimal effect. This might be enough to
persuade Western governments to consider the alternative, of drawing
the emerging powers into the debate on how the future world should
be governed, rather than insisting on the rightness of their own model.
From there it is not hard to imagine a reconstituted World Trade
Organization seizing the initiative again, to launch a renewed Devel-
opment Agenda that, unlike the Doha Development Agenda, is truly
worthy of the name.
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6 The double movement of law
and expertise

Andrew Lang

Economic expertise in the application of the Subsidies Agreement
The sufficiency of scientific evidence in SPS disputes

Cultures of objectivity

Conclusion

In assessing the role of expert knowledge in global trade politics, it can
be useful to distinguish broadly between three different sites or stages
in which expertise is deployed and contested. For these purposes, we
can, for the moment, imagine trade negotiations according to the tra-
ditional—and for these purposes perfectly functional—model of self-
interested bargaining between states. Following this model, the first
stage at which expertise is deployed is during the formulation of trade
policy preferences at the level of the state. The role of expertise in this
domain should be self-evident: it is impossible for decision makers to
make judgments about the objectives that can and should be pursued
through trade policy without explicit or implicit recourse to a complex
mix of expert knowledges—from the formal doctrine of the trade
economist, to the intuitions of the experienced trade diplomat, the pro-
fessional knowledge of the sectoral regulator, to the quantitative
expertise of the economic statisticians, among many others. Here,
expert knowledges frame the choices available to decision makers,
provide information about the likely consequences of their choices, and
provide the terms in which decision makers formulate their overall
strategic objectives, as well as the tactical means used to achieve them.

The second stage is the negotiation itself. Here, expertise of all sorts
again structures the encounter in a variety of ways. Most obviously, the
expertise of the experienced trade negotiator—as evidenced not only in
the tactics deployed but also in the turns of phrase, behavioral instincts
and even bodily postures—can clearly influence the process of nego-
tiations, and perhaps even their outcome. Furthermore, the knowledge
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and opinions offered by outside experts—perhaps officials from the WTO
Secretariat, opinion leaders from think tanks, international organizations,
or universities—can, in some cases, help to break negotiating deadlocks
using their epistemic authority to build consensus behind particular
negotiating proposals. Here, the deployment of expertise is part of the art
of persuasion, so central to even the hardest of hard-edged negotiations.

It is the third stage, however, on which I want to focus attention in
this chapter. This stage occurs after the conclusion of formal negotia-
tions, once a legal text has been agreed, and the hard work of inter-
preting and applying it begins. How might we imagine expertise
working in this domain? What is the relationship between the text of the
law and the bodies of expertise that were engaged during the process of
its production?

It is quite common to imagine the relationship between legal texts
and certain expert knowledges in terms of the former in some sense
encoding the latter. There is a certain common sense to this view, and
for many purposes it is perfectly adequate. The treaty text is, as I have
just said, the product of a contest between different expertise and
knowledge claims: it follows that the content of the text will, to some
degree, reflect the dominant forms of knowledge and expertise at play
in the negotiating context. Thus, Ruggie’s famous story about the
embedded liberal foundations of the General Agreement on Tariffs and
Trade (GATT) 1947 shows convincingly how the shape of the legal text
emerging from post-war negotiations reflected the particular form of
economic liberal ideology shared by the most important GATT trad-
ing nations at the time." More prosaically, the Subsidies Agreement,
about which I will say much more in a moment, is often described as
being in some sense based on a set of economic insights about the
market-distorting effect of subsidies, as well as on a broader economic
ideology that devalorizes industrial policy. Indeed, the entirety of
international trade law is commonly said to be built on Ricardian
trade economics and the doctrine of comparative advantage.

The argument that I want to make in this chapter is that the process
of encoding—by which I refer broadly to the process of implicitly or
explicitly basing a legal text on a body of expert knowledge—is a more
complex and contradictory process than is often thought. For clarity, I
need to distinguish this claim from two other arguments with which it
might be confused. One of them begins with the observation that a
treaty text emerging from trade negotiations never reflects simply the
encoding of a single consensus body of expertise. Rather, it always
represents a complex and potentially unstable mix of expertise, often in
tension, and often compromised. This observation leads us to reject the
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encoding model for being too simple, and for failing to acknowledge the
multiple forms of expertise that remain in play and in tension within a
single body of law. This objection has great force, and is undoubtedly
valid, but it is not the claim that I want to make in this chapter.

A second line of argument might point to the indeterminacy of both
the treaty text, and the body of expert knowledge on which it is based,
to highlight the choices that remain open in the application of both in
particular contexts. From this point of view, the encoding model is
objectionable because it mistakenly treats legal text as rigid, and it fails
to register the ways in which the contest between types of expertise
continues to be waged in the context of legal interpretation and appli-
cation. Again, this claim is perfectly true, and it is one that I have
made before, but I do not want to repeat it here.

The third claim, which is the subject of this chapter, is different. It is
this: even if we assume for the sake of argument that the process of
encoding is unitary, complete, and unambiguous—though we know it is
not—the mere fact of encoding a body of expertise in law works
simultaneously in two opposite directions. On the one hand, and most
obviously, it enables a form of decision making in which a body of
expert knowledge is simply “applied” in the course of the legal resolution
of a dispute. On the other hand, however, it equally and just as importantly
enables a form of decision making that does precisely the opposite—
which marks its distance from the body of expert knowledge on which
it is based, and self-consciously adopts positions contrary or orthogonal
to it. We cannot understand the role of expertise in the interpretation and
application of international economic law, I argue, unless we appreciate
the extent to which it is necessarily and inherently characterized by this
“double movement.” In the next two sections, I offer two illustrations of
this double movement, before offering an explanation and interpretation
of it in the concluding part.

Economic expertise in the application of the Subsidies Agreement

The first illustration comes from the jurisprudence under the World
Trade Organization’s (WTQO) Agreement on Subsidies and Counter-
vailing Measures (SCM Agreement). Although this agreement is a
relatively recent one, it builds on a series of disciplines on industrial
and other subsidies developed gradually over the first 50 years of the
post-war trading system. The GATT 1947 itself contained only rela-
tively loose provisions on subsidies in Article XVI, consisting of a
notification requirement coupled with an obligation to “discuss ... the
possibility of limiting the subsidization” with those trading partners
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suffering “serious prejudice” as a result of the subsidies in question.”
In addition, flexibility to provide subsidies to domestic producers was
maintained through an exemption from the national treatment obli-
gation in Article II1:8(b). Partially offsetting these permissive provi-
sions was Article VI:3, which permitted GATT contracting parties to
impose countervailing duties on subsidized imports, subject to cer-
tain procedural safeguards. The notion of a “subsidy,” however, was
nowhere defined.

In 1955, further obligations on export subsidies were added to Arti-
cle XVI. The new Paragraph 4 envisaged that agreement would be
reached to abolish all export subsidies on non-primary products by
1958, and provided for a “standstill” for existing subsidy programs
until then.® In relation to primary (mainly agricultural) products, con-
tracting parties agreed that they should “seek to avoid the use” of
export subsidies, and not to use them in a manner that would result in
their having a “more than equitable share of world trade” of the pro-
duct in question.* While these amendments still did not address the
definitional issue, in 1960, during the negotiations designed to put GATT
Article XVI: 4 into effect, a Working Party produced an illustrative list
of measures that could reasonably be treated as export subsidies, in the
absence of a general definition of the concept.’

The Tokyo Round saw the adoption of the Subsidies Code, a new
and, at the time, important agreement signed by 23 GATT contracting
parties. It contained a more categorical prohibition of export subsidies,
some elaborated disciplines on domestic subsidies, and new constraints on
the unilateral imposition of countervailing duties. However, this was
superseded some 16 years later by the SCM Agreement itself, nego-
tiated during the Uruguay Round, and coming into force in 1995.° The
SCM Agreement contained, for the first time, a general definition of
the concept of a “subsidy”: under Article 1.1 of the agreement, a sub-
sidy is deemed to exist, where: (i) there is either a “financial contribu-
tion” by a government or public body, or any form of “income or price
support”; and (ii) a “benefit is thereby conferred” on the recipient.
Such subsidies are only subject to the disciplines contained in the
agreement if they are “specific.”’

As regards substantive disciplines, the SCM Agreement continued
the separate treatment of export and domestic subsidies found in ear-
lier texts. On one hand, export subsidies and so-called domestic con-
tent subsidies were prohibited outright, though there was an exemption
for agricultural subsidies, which were addressed in a separate agree-
ment.® On the other, domestic subsidies were “actionable” under the
agreement only if they cause, or threaten to cause, “adverse effects to
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the interests of other Members”—a concept that is elaborated in con-
siderable detail in Articles 5 and 6. In respect of both actionable and
prohibited subsidies, the injured member was given a choice of reme-
dies: to bring a complaint to the dispute settlement body seeking
removal of the subsidy; and/or unilaterally to impose countervailing
duties on the subsidized import to offset the effect of the subsidy.” Part
V of the agreement then imposed a series of important procedural and
substantive limits on the use of such countervailing duties.

What, then, does the SCM Agreement have to tell us about the
relationship between law and expertise? It will come as no surprise that
in many of the cases brought under this agreement, panels and the
Appellate Body have used techniques and concepts drawn from eco-
nomics to help them to interpret its terms. For example, I noted above
that a measure only constitutes a subsidy for the purposes of the SCM
agreement if it confers a “benefit” on its recipient. A central question
in the application of the agreement, then, is whether a “benefit” exists,
and what its magnitude is. But in comparison to what? In response to
this question, the Appellate Body has made clear that the market is the
yardstick by which a “benefit” is to be identified and measured.'® As a
result, the Appellate Body has found itself on some occasions required to
define the relevant market for the purposes of a benefit analysis. Since
certain strands of economics offer a well-developed set of tools, con-
cepts, and techniques for the purpose of market definition, it is hardly
surprising that we see the Appellate Body turn to economic expertise in
its jurisprudence on this question. For instance, in the 2013 decision in
Canada—Feed-in Tariffs (FIT), the Appellate Body used the concepts
of demand-side substitutability and supply-side substitutability to help
it decide that the wholesale market for renewable energy in Ontario was
distinct from that of wholesale electricity more generally.'! Certain parts
of its judgment are, in their form, very similar to standard economic
analyses of market competition:

supply-side factors suggest that windpower and solar [photo-
voltaic] (PV) producers of electricity cannot compete with other
electricity producers because of differences in cost structures and
operating costs and characteristics. Windpower and solar PV
technologies have very high capital costs (as compared to other
generation technologies), very low operating costs, and fewer, if
any, economies of scale. Windpower and solar PV technologies
produce electricity intermittently (depending on the availability of
wind and sun) and cannot be relied on for base-load and peak-
load electricity. Differences in cost structures and operating costs
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and characteristics between windpower and solar PV technologies,
on the one hand, and other technologies, on the other hand, make
it very unlikely, if not impossible, that the former may exercise any
form of price constraint on the latter. In contrast, conventional
generators produce an identical commodity that can be used for
base-load and peak-load electricity. They have larger economies of
scale and exercise price constraints on windpower and solar PV
generators. '

In subsequent paragraphs, the Appellate Body also deployed the tra-
ditional economic notions of positive and negative externalities to
support its argument that electricity from different sources ought to be
treated differently.'?

Another example can be taken from the 2008 Appellate Body deci-
sion in US—Cotton (21.5), in which Brazil challenged a variety of
different measures taken by the US government to support the domes-
tic production and export of cotton. One of the key issues in that case
was whether the payment of certain price-contingent subsidies to US
cotton farmers caused “significant price suppression” under Article 6.3(c)
of the SCM Agreement. The argument was that such payments affec-
ted farmers’ planting decisions, which in turn lowered world prices
through increased supply. In considering this question, the Appellate
Body made it clear that techniques borrowed from economics would
often be helpful in determining causation:

Given the focus on production and price effects, an analysis of
price suppression would normally include a quantitative compo-
nent. There is some inherent difficulty in quantifying the effects of
subsidies, because, as we have indicated, the increase in prices,
absent the subsidies, cannot be directly observed. One way to
undertake the analysis is to use economic modeling or other
quantitative techniques ... [which] provide a framework to analyze
the relationship between subsidies, other factors, and price
movements.'*

The role of the Panel, the Appellate Body has noted, is to assess the
evidentiary value of the models in question and, to the extent that they
are considered convincing to a Panel, they are often in practice suffi-
cient to dispose of the legal question of price suppression under Article
6.3(c)."> A similar attitude was adopted in EC—Large Civil Aircraft,
in which the Appellate Body suggested that the counterfactual analysis
necessitated by Article 6.3 “requires the adjudicator to undertake a
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modeling exercise as to what the market would look like in the absence
of subsidies.”!® As a result of such comments, it is now not uncommon
for parties to engage in considerable technical argument concerning the
appropriate economic models to use, the validity of the assumptions on
which they are based, their applicability, application to the case at
hand, and so on.!”

The Appellate Body decision in EC—Aircraft is also noteworthy in
this context for the way in which it interprets the legal concept of
“export contingency” by reference to certain distinctions drawn from
the economic notion of a market distortion. The standard of “export
contingency” is not met, the Appellate Body suggests, “merely because
the granting of the subsidy is designed to increase a recipient’s pro-
duction, even if the increased production is exported in whole.” It is
also not met simply because “the granting of the subsidy may, in
addition to increasing exports, also increase the recipient’s domestic
sales.” Rather,

we consider that the standard for de facto export contingency
under Article 3.1(a) and footnote 4 of the SCM Agreement would
be met when the subsidy is granted so as to provide an incentive to
the recipient to export in a way that is not simply reflective of the
conditions of supply and demand in the domestic and export
markets undistorted by the granting of the subsidy.'®

In order to prove its case, then, a complainant may provide evidence of
historical sales, or if no historical sales data are available, “the com-
parison could be made with the performance that a profit-maximizing
firm would hypothetically be expected to achieve in the export and
domestic markets in the absence of the subsidy.”!’

It is true that in all of these examples the Appellate Body applied
certain economic concepts in ways to which some economists might
object. All of the decisions referred to above have been criticized on
that basis.”’ But the point I wish to make is simply that in these illus-
trations, the Appellate Body is interpreting the law so that, to speak
loosely, it becomes something of a vehicle for economic forms of
expertise and analysis. Economic concepts are used to give meaning
and color to legal concepts. The application of a legal provision is, in
practical terms, largely governed by the determination of certain facts
through economic analysis—whether it be product scope of the
market, the causal impact of the measure in question, the magnitude of
price effects, or something else—and gives the tools of economic
expertise the primary role in the determination of such facts. This is, it
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seems to me, mostly what people have in mind when they talk about a
body of law as “based on” certain economic precepts, or “encoding”
certain economic concepts or principles, and it is a very familiar
jurisprudential mode.

However, there is also at the same time an apparently contradictory
mode of argumentation in the jurisprudence under the SCM Agree-
ment, which pushes in exactly the opposite direction. This mode begins
with the opposite claim that the incorporation of economic concepts
into law transforms their nature: they become legal concepts, the
defining feature of which is precisely their (potential) divergence from
their economic counterparts. In this mode, the questions of market
definition and causation are not primarily factual matters, but legal
questions, for which economic expertise may be helpful, but very far
from determinative. When arguing in this mode, judges and interpreters
foreground their departures from economic expertise and perceptions,
and indeed see their function as, in part, cutting short potentially end-
less debates between and among economic experts about the adequacy
and accuracy of any particular analysis, by reference to an alternative
set of self-consciously legal techniques, including the deliberate production
of legal fictions.

Examples of this mode of reasoning can be found in precisely the same
cases as those referred to above. I noted, for example, that the Appel-
late Body had recourse to economic techniques to define the product
scope of the relevant market in the Canada—FIT case, but in a sub-
sequent step of the argument, the Appellate Body performed precisely
the opposite move, reframing the argument so as to highlight the dif-
ferences between the economic and legal concepts of “the market.”
One of the claims made by the complainants in that case was that the
prices paid to such suppliers of renewable energy under long-term
contractual arrangements were higher than they would have received
under market conditions, and thus constituted a subsidy. A benchmark
market price was needed, therefore, to determine whether or not the
price did indeed constitute a subsidy. However, here a difficult question
arose: should the benchmark price be calculated taking the government-
mandated energy-supply mix as given, or should it be calculated with-
out such a constraint? Clearly, if the government-mandated supply mix were
ignored, there was a subsidy—there was no argument that a market for
renewables simply would not exist in the absence of such a government
mandate.

The Appellate Body found that it had to take the supply mix as
given. The reasons given had to do with the idiosyncrasies of electricity
markets, the Canadian experience with electricity liberalization, and
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especially the sovereign right of WTO members to organize their
electricity markets:

Government intervention in favor of the substitution of fossil
energy with renewable energy today is meant to ensure the proper
functioning or the existence of an electricity market with a con-
stant and reliable supply of electricity in the long term

Although [a government-defined supply mix] has an effect on
market prices, as opposed to a situation where prices are deter-
mined by unconstrained forces of supply and demand, it does not
exclude per se treating the resulting prices as market prices for the
purposes of a benefit analysis under Article 1.1(b) of the SCM
Agreement. Thus, where the government has defined an energy
supply-mix that includes windpower and solar PV electricity gen-
eration technologies, as in the present disputes, a benchmark
comparison for purposes of a benefit analysis for windpower and
solar PV electricity generation should be with the terms and con-
ditions that would be available under market-based conditions for
each of these technologies, taking the supply-mix as a given.?!

It is true that much of the economic evidence tendered by the parties
related to markets that did not contain such a government-defined
supply mix, and which more closely approximated a textbook “free
market” in electricity. However, based in significant part on its under-
standing of the limitations of its mandate and institutional role, the
Appellate Body did not see itself as having the freedom to adopt the
textbook free market as its benchmark, nor even real-life markets that
approximated it. Instead, then, the Appellate Body draws a clear line
between legal notions of the “market” in a benchmark analysis under
the SCM Agreement, and that which is deployed in economic analysis.
The Appellate Body emphasizes that they are, in the final analysis,
distinct and mutually irreducible concepts.

Another example of a similar move comes from the Brazil—Aircraft
case. One of the questions in that case was whether certain elements of
Brazil’s export financing program were protected by the wording of
item (k) of the Illustrative List of Export Subsidies, which defined cer-
tain measures as export subsidies, but only where they are “used to
secure a material advantage in the field of export credit terms.”
Brazil argued that the payments in question were not in fact used to
secure an advantage, but instead merely to offset Canada’s subsidies to
its own aircraft industry, as well as to reduce an artificial disadvantage
which Brazilian companies faced given the “Brazil risk” that the
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market priced into credit terms for such companies (in part on account
of economic policies of the Brazilian government itself).>* This argu-
ment potentially raised complex problems of economic analysis. Was
the relevant market distorted by the practices in question? If so, how
might a more accurate market price be constructed from existing eco-
nomic evidence? However, the Panel avoided such problems easily,
simply noting the absence of any express textual support for Brazil’s
position in the SCM Agreement, and thereby short-circuiting potentially
complicated economic analysis:

In no case is it suggested that whether or not a benefit exists would
depend upon a comparison with advantages available to a com-
peting product from another Member ... Nor can we find any
suggestion in either Article 3.1(a) of the SCM Agreement or the
Ilustrative List of Export Subsidies that whether a measure is a
prohibited export subsidy should depend upon whether the mea-
sure merely offsets advantages bestowed on competing products
from another Member.?

For good measure, the Panel went on to note that “there is no hint that
a tax advantage would not constitute an export subsidy simply because
it reduced the exporter’s tax burden to a level comparable to that of
foreign competitors.”?* This was so, even though such questions would
matter tremendously if one were to assess the competitive effects of the
subsidy from an orthodox economic perspective, with a view to cor-
recting market distortions or leveling the competitive playing field.
Again, it seems that the legal notion of a subsidy is self-consciously
and explicitly distinguished from its economic counterpart, with barely
any need for explanation.

Brazil subsequently amended its measure, so that the interest rate
payments in question were tied to a market benchmark related to the
prevailing US Treasury Bond ten-year rate, plus an additional spread
of 20 basis points. The problem here was whether this rate represented
a reasonable approximation of what a commercial actor in the market
might ask. Again, though, the need to assess complicated economic
evidence on this question was avoided through the use of a fictional
benchmark referred to in the text of the agreement. Given the express
reference in item (k) of the Illustrative List to “international under-
taking[s] on official export credits,” the Panel (following an earlier
Appellate Body ruling®) determined that one appropriate benchmark
would be the relevant Organisation for Economic Co-operation and
Development (OECD), Commercial Interest Reference Rate, as
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calculated according to the methodology set out in Article 16 of the
OECD Arrangement.”® Aware that this reference rate may or may not
correspond to a “true” market rate, the Panel made it clear that it was
open in principle for Brazil to prove that lower rates were actually
commercially available on the market—even if in practice the prevalence
of government involvement in this sector made finding appropriate
commercial comparators almost impossible.>’

The same self-conscious adoption of a fictional or partial bench-
mark can be seen in some of the Panel decisions in the Softwood
Lumber litigation. One issue that famously arose in that litigation was
whether the domestic Canadian market for stumpage provided an
appropriate benchmark, given the thorough degree to which it was
structured and affected by government action. In US—Softwood
Lumber III, the Panel explicitly eschewed economists’ preferred
benchmark of a “hypothetical undistorted or perfectly competitive
market.”® Without contesting the substantive claim that the domestic
market was in some sense fundamentally distorted, the Panel noted
that “if the drafters of the SCM Agreement had wanted to exclude the
use of market prices in case of price suppression due to the govern-
ment’s involvement, they would have explicitly provided so, but they
have not.”®* A subsequent Panel noted, significantly, “we do not
believe that it would be appropriate for this Panel to substitute its
economic judgment for that of the drafters.”®® It is true that this
approach was subsequently revised by the Appellate Body, which
found textual support for the rejection of such a distorted benchmark
in certain circumstances. However, the Appellate Body still drew a
clear line between the legal benchmark defined in the text of the
agreement, and the sort of market benchmark used in economic
analysis.’!

In all of these cited instances, then, the benchmarks used represented
explicitly “distorted” markets, or fictions that bore no necessary con-
nection to any known market, as their basis to define, characterize, or
determine the effects of the measures in dispute. This is, in crucial
aspects, precisely the opposite of the mode of argumentation described
above, in which law acts as a vehicle for economic concepts and tech-
niques. Here, the incorporation of a concept such as the “market” into
law fundamentally changes its character: the act of encoding it in law
is precisely what allows the adjudicators in the above disputes to depart
from purely economic understandings of the concept, and to construct
their own fictional markets which purport to have validity and rele-
vance only within the legal context in which they arise. However,
before reflecting a little on the significance of this, I want to demonstrate
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a similar phenomenon at work in a different jurisprudential context,
though still within the field of WTO law.

The sufficiency of scientific evidence in SPS disputes

Like the SCM Agreement, the Agreement on the Application of
Sanitary and Phytosanitary Measures (SPS Agreement) was the pro-
duct of the Uruguay Round of negotiations, and entered into force in
1995. At the time, it was considered by all accounts a relatively minor
and highly technical agreement, addressing only a very specific set of
issues raised by a relatively minor set of trade restrictive measures,
namely sanitary and phytosanitary (SPS) measures. SPS measures are,
speaking broadly, those food safety and quarantine measures that WTO
members use to protect their territories from pests, diseases, and other
health risks that enter through importation of foreign goods. The
agreement itself contains a fuller and more precise definition of the
measures to which it applies:
[An SPS measure is a]jny measure applied:

a to protect animal or plant life or health within the territory of the
Member from risks arising from the entry, establishment or spread
of pests, diseases, disease-carrying organisms or disease-causing
organisms;

b to protect human or animal life or health within the territory of
the Member from risks arising from additives, contaminants,
toxins or disease-causing organisms in foods, beverages or
feedstuffs;

¢ to protect human life or health within the territory of the Member
from risks arising from diseases carried by animals, plants or pro-
ducts thereof, or from the entry, establishment or spread of pests;
or

d to prevent or limit other damage within the territory of the
Member from the entry, establishment or spread of pests.

A special new treaty to deal specifically with these measures was
thought necessary because the general obligations and exceptions con-
tained in the GATT 1947 had proven in the prior decades too vague
and poorly suited to the context of disputes over SPS measures. The
Preamble to the SPS Agreement therefore notes explicitly that it is
designed “to elaborate rules for the application of the provisions of
GATT 1994 which relate to the use of sanitary or phytosanitary
measures, in particular the provisions of Article XX(b).”
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As a result, many of the provisions contained in the SPS Agreement
go well beyond those contained in the GATT 1947. Article 3, for
example, obliges WTO Members to “base their sanitary or phytosani-
tary measures on international standards, guidelines or recommenda-
tions,” subject to certain caveats. Article 5.5 contains a requirement that
WTO Members must “avoid arbitrary or unjustifiable distinctions in
the levels it considers to be appropriate in different situations”; while
Article 5.6 provides that SPS measures must not be “more trade-
restrictive than required to achieve their appropriate level of sanitary
or phytosanitary protection, taking into account technical and economic
feasibility.”

For the purposes of the present argument, however, the most
important provisions are those that require SPS measures to have a
scientific basis. Article 2.2 provides that:

Members shall ensure that any sanitary or phytosanitary measure
is applied only to the extent necessary to protect human, animal or
plant life or health, is based on scientific principles and is not
maintained without sufficient scientific evidence, except as provided
for in paragraph 7 of Article 5.

Article 5.1 elaborates further that members “must ensure that their
sanitary or phytosanitary measures are based on an assessment, as appro-
priate to the circumstances, of the risks to human, animal or plant life
or health” posed by the imports in question, with the following two
paragraphs detailing the sorts of factors that ought to be taken into
account in risk assessment. Article 5.7 provides for a limited and tem-
porary carve-out where relevant scientific evidence is “insufficient” to
perform an adequate risk assessment.

These science-based provisions have proven the most significant of
the obligations contained in the SPS Agreement. They have been liti-
gated in every dispute so far brought under the SPS Agreement. Parties
invariably spend a great deal of time arguing about the persuasiveness
and adequacy of the scientific evidence that underpins the measure at
issue. Their relevance for the purposes of this chapter is clear: at least
on the face of the text, there is an obvious sense in which the SPS
Agreement provides pride of place to scientific expertise, using it as the
primary measure by which to distinguish protectionism from legitimate
SPS measures. In a move which for Jasanoff represents a globalization
of a particularly American culture of objectivity,* it appears to draw
on the epistemic authority of science for an objective, external stand-
point from which to resolve SPS disputes. As such, it has been
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described as the “most ambitious technocratic achievement of the
Uruguay Round,”*? and represents a good example of what I have
referred to above as the encoding in law of non-legal (scientific)
expertise.

However, this is by no means the complete picture. In a perceptive
analysis of the 2006 Panel decision in EC—Approval and Marketing of
Biotech Products—a challenge brought by the United States, Argen-
tina, and Canada to the European Union’s (EU) system for the
approval of genetically modified crops and food—Bonneuil and Levi-
dow describe what they see as the “paradox” of the jurisprudence
under the SPS Agreement. On one hand, they note, the Biotech case
was all about the nature and extent of scientific evidence of risks
associated with genetically modified products. More than 1,000 pages
of text—including submissions from parties, and the report itself with
its annexes—was dedicated, they observe, to summarizing and dis-
cussing the scientific evidence and expert opinions put forward by both
parties. On the other, however:

the Panel hardly refers to scientific arguments in its findings, which
instead emphasize the defendant’s procedural failures, and the
Panel’s conclusions are strictly fashioned as a legal interpretation.
Moreover, the Panel avoids any substantive judgment on whether
or not the defendant’s procedures were based on scientific evidence
of risk.**

Thus, the Panel found against one aspect of the EU’s approval system
on the basis that it led to an undue delay in decision-making procedures.
It found further that EU member state measures were non-compliant
with Article 5.1 on the basis that the documents on which they were
based did not meet the formal requirements of a “risk assessment” as
defined in Annex 1. It also found that Article 5.7 was inapplicable
simply by referring to the fact that the EU itself had carried out its
own risk assessment to show that existing evidence was sufficient to
perform a risk assessment. All of these grounds for decisions, Bonneuil
and Levidow note, permitted the Panel to avoid taking a position
on questions of disputed scientific knowledge, even as the legitimacy
of the judgment rested in some real sense on its “‘science-based’
imprimatur.”?

This paradox represents an illustration of the double movement,
which, in my view, characterizes the jurisprudence under the science
provisions of the SPS Agreement as a whole. On one side, there are
many occasions in the jurisprudence in which the line between
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scientific and legal judgments becomes blurred. The views of scientific
experts on matters of risk are taken to be more or less determinative of
the legal question of whether there is a violation of the relevant SPS
provision. The legal burden of proof is not clearly distinguished from
the scientific burden of substantive persuasion, and legal objectivity is
effectively equated with scientific rigor and adherence to scientific
standards of truth. On the other side, however, and sometimes even in
the same cases, Panels and the Appellate Body are at pains to draw a
clear line between legal and scientific issues, to emphasize that legal
standards of sufficiency of scientific evidence are different from those
pertaining in scientific communities, to note that a finding of a viola-
tion of the SPS Agreement is not the same thing as a determination
about the nature and extent of risk, and to draw a clear distinction
between the role of the adjudicator and that of the scientific expert.

One of the best illustrations of this dynamic comes from the twists
and turns of the jurisprudence on the standard of review applicable
under Articles 2.2 and 5.1 of the SPS Agreement.*® The first case to
deal with this question was EC—Hormones, in which the Appellate
Body somewhat hedged its bets. On one hand, the Appellate Body
noted, the standard of review is not “de novo review as such,” which
would place the Panel in the same position as the risk assessor,
requiring it to form its own view as to the substantive merits of scien-
tific dispute brought before it. On the other hand, however, nor was
the appropriate standard that of “total deference,” which would of
course undermine the operation and objectives of the Agreement as a
whole. The appropriate standard, it opined, was found in Article 11 of
the Dispute Settlement Understanding (DSU), namely, an “objective
assessment of the facts.” In practice, this turned out in that case to be a
relatively deferential standard. Thus, the Appellate Body famously
made clear in its decision that WTO members have the right to rely on
minority scientific opinion without having that decision called into
question in a WTO tribunal. What matters, the Appellate Body said,
was merely that this minority opinion came from a “qualified and
respected source,” and that it reasonably supported the SPS measure in
question.®” Thus the technique of defining the standard of review was
deployed to shift the terms of argument, from the scientific question of
whether the evidence was persuasive or correct, to the legal question of
whether it was sufficient for the purposes of the SPS Agreement, taking
into account the institutional issue of “the balance established in [the
SPS Agreement] between the jurisdictional competences conceded by
the Members to the WTO and the jurisdictional competences retained
by the Members for themselves.”®
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In a number of subsequent cases, however, legal and scientific judg-
ments were not so clearly distinguished. Perhaps the best example is
Japan—Apples, in which a core question was whether the importation
of apples (especially mature, symptomless apples) was likely to lead to
the introduction of fire blight into the Japanese ecosystem. The Panel
found that this was unlikely, primarily on the basis of the opinion of
the independent experts called to give evidence before it:

we note, in light of the elements placed before us by the parties, as
well as in light of the comments of the experts appointed by the Panel,
that the scientific evidence suggests a negligible risk of possible
transmission of fire blight through apple fruit ...

We further recall the opinion of the experts that due to the
development of new scientific research tools, in particular DNA-
based methods, they were more confident than ever before that
there was only a negligible chance of fire blight being transmitted
through apple fruit ...

Nonetheless, we note that even if the scientific evidence before
us demonstrates that apple fruit is highly unlikely to be a pathway
for the entry, establishment and spread of fire blight within
Japan, it does suggest that some slight risk of contamination
cannot be totally excluded. The experts all categorized this risk as
“negligible” ...*

Importantly, the Panel appeared to think that it followed immediately
from this conclusion that the measure was “maintained without suffi-
cient scientific evidence” for the purposes of Article 2.1. For a number
of commentators, this decision came close to the de novo review pro-
hibited by the Appellate Body in EC-Hormones.** Whether or not that
is true, at the very least we can say that the foundation of the decision
was in the scientific determination of facts, and that in practice the
Panel’s finding of a legal violation flowed almost automatically from
the scientific opinions given before it.

In US/Canada—Continued Suspension, both sides of the double
movement were clearly visible. Here, it played out as a disagreement
over the appropriate standard of review between the Panel and the
Appellate Body. The Panel, in a famous statement, set out a standard
of review, which on its face appears to place the legal adjudicator in a
similar position to that of the scientific assessor:

Although the Panel is not carrying out its own risk assessment, its
situation is similar in that it may benefit from hearing the full
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spectrum of experts’ views and thus obtain a more complete pic-
ture both of the mainstream scientific opinion and of any divergent
views ... [On some points], a larger number of experts expressed
opinions and, sometimes, they expressed diverging opinions.
While, on some occasions, we followed the majority of experts
expressing concurrent views, in some others the divergence of
views were such that we could not follow that approach and deci-
ded to accept the position(s) which appeared, in our view, to be the
most specific in relation to the question at issue and to be best
supported by arguments and evidence. As we have told the parties
and the experts during these proceedings, this Panel is not composed
of scientists.*!

In context, the claim that the “Panel is not composed of scientists” at
the end of the quotation should be understood not as a way of drawing
a boundary between legal and scientific expertise, but rather as articu-
lating an attitude of deference to scientific expertise on crucial deter-
minations of fact. The Panel’s statement, it seems to me, sets out a
standard and process of review that, to a very large extent, locates the
task of determining the legality of the measure in the determination of
facts, in turn based heavily on opinions of scientific experts.

The Appellate Body in the same case, however, took a very different
view:

It is the WTO Member’s task to perform the risk assessment. The
panel’s task is to review that risk assessment. Where a panel goes
beyond this limited mandate and acts as a risk assessor, it would
be substituting its own scientific judgment for that of the risk
assessor and making a de novo review and, consequently, would
exceed its functions under Article 11 of the DSU. Therefore, the
review power of a panel is not to determine whether the risk
assessment undertaken by a WTO Member is correct, but rather to
determine whether that risk assessment is supported by coherent
reasoning and respectable scientific evidence and is, in this sense,
objectively justifiable.*?

It reiterated its finding in the earlier Hormones case that WTO mem-
bers are permitted to base their measures on divergent or minority
opinion, as long as this minority opinion has “the necessary scientific
and methodological rigor to be considered reputable science.”** Once
this criterion is met, the Appellate Body said, a Panel’s task is to
“assess whether the reasoning articulated on the basis of the scientific
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evidence is objective and coherent.”** While the precise meaning of

this text has proven nebulous, what is crystal clear is the function that
the Appellate Body’s test is playing here. It is a way of drawing a clear
line between legal and scientific processes of review, such that the pre-
ponderance of scientific evidence on any particular point of fact
becomes less significant to the resolution of the legal questions at hand,
and the application of independent legal expertise more significant. In
a move reminiscent of Bonneuil and Levidow’s analysis of the Biotech
Panel’s judicial avoidance techniques, the Appellate Body in Continued
Suspension found ultimately that in light of the Panel’s mis-
understanding of the appropriate standard of review, and in light of the
inadequacy of the relevant evidence before it, it was not able to make a
decision on the legality of the European measure before it.

The pendulum appears to have swung again in the relatively recent
SPS case of Australia—Apples. Here, the Appellate Body reiterated its
statement of the appropriate standard of review from Continued Sus-
pension, but this time gave heavy emphasis to the final stage of the
articulated review process, namely the question of “whether the rea-
soning articulated on the basis of the scientific evidence is objective
and coherent.”® At this stage of the analysis, the Appellate Body
joined the Panel in conducting what looked very similar in substance
to the sort of review conducted years earlier by the Panel in Japan—
Apples. Virtually every assumption in every model used by the risk
assessor was tested for its veracity and realism, and intermediate con-
clusions inferred from indirect evidence were tested for their logic, such
that one is left with the overwhelming impression that the basis of the
decision was simply that neither the Panel nor the Appellate Body
found Australia’s risk assessment substantively persuasive.*

Cultures of objectivity

From one perspective, the two stories I have just told are entirely
unremarkable. One explanation of the SPS jurisprudence, for example,
is simply that there are two (or more) different interpretations of the
appropriate standard of review in play, and that the interpretive con-
flict is yet to be resolved in favor of one or the other. On this view,
there is nothing particularly special about disagreements over the
appropriate standard of review: they may be durable and very difficult
to resolve, but this is hardly an unusual state of affairs in the life of the
law. An insightful variant of this explanation is that offered by Bon-
neuil and Levidow, who (rightly) characterize the standard of review as
“a flexible, discursive resource to be used tactically by the different
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actors” who seek to have certain issues characterized as either legal or
scientific, as it suits the case they seek to make.*” On this view, the
twists and turns of the jurisprudence reflect the fact that the boundary
between law and science is constructed and reconstructed in the con-
text of each case: “each party and expert construct[s] different bound-
aries between science and law, as well as between the experts’ role and
judges’ role” to suit their purposes.*® The contest to define the standard
of review, then, is one venue in which the contest between types of
expertise continues to be played out after negotiations have finished, in
the process of legal interpretation.

Furthermore, one perfectly serviceable explanation of the jur-
isprudence under the Subsidies Agreement may simply be that the
Appellate Body’s use of economic expertise depends entirely on the
nature of the question it is addressing. That is to say, there are certain
questions (such as the product scope of the relevant market in
Canada—FIT) that economic concepts and techniques can and do
answer well, but there are certain other questions (such as the appro-
priate institutional foundations of the market used for benchmarking
purposes) to which economics is just poorly suited, and therefore
cannot be used. The different approaches I described above to the use
of economic expertise in subsidies cases, then, could reflect nothing
more than the different questions that Panels and the Appellate Body
have been required to answer in the cases before them.

As useful as these explanations are for some purposes, at the same
time they also both miss something important. To suggest, as the second
explanation does, that the differing uses of economic expertise in dis-
pute settlement proceedings derives simply from the nature of the
question at issue is to miss the fact that the framing of the “question at
issue” is itself not entirely given, but rather emerges as part of the
argumentative process. It is the result of choices made by Panels and
the Appellate Body, not (just) a cause of them, and to view the SPS
standard of review as nothing more than a site on which contests
between legal and scientific expertise are played out—as the first
explanation does—fails to register the extent to which the “double
movement” I have described in the two vignettes above is functional
for, and inherent to, the dispute settlement system, and indeed central
to its mode of operation.

The interpretation I offer of the two vignettes above is, in the end, a
very simple one. It is this: both subsidies and SPS disputes pose parti-
cularly difficult and, at some level, intractable problems for the inter-
national trading system. How does one distinguish between the
legitimate exercise of a precautionary approach to risk regulation from
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an illegitimate or disguised restriction on imports? How does one draw
a line between impermissible subsidies on the one hand, and other
kinds of governmental measures that correct market failures or address
pre-existing and unfair competitive disadvantages, on the other? One
function of the dispute settlement system, I would suggest, is to resolve
such issues “objectively” (a term I leave deliberately undefined for
the moment). We know, of course, that objectivity is, in the ultimate
analysis, not a characteristic of a particular procedure of decision making
but a local, cultural-institutional achievement requiring the investment
of significant resources to produce and maintain.*’ If this is true, then
we might say that the function of the dispute settlement system is to
provide a set of tools, resources, and techniques for making objective
the resolution of subsidies and SPS disputes in any particular context.

Now, it is not hard to see that the demands of objectivity can be very
different in very different circumstances. Where there is a body of eco-
nomic or scientific expertise that for the moment is quiet, in the sense
that a consensus provisionally exists within the relevant discipline that
certain facts and epistemic framings may be taken to be uncon-
troversial, then the best tactic for achieving objectivity will be simply to
borrow the hard-won (if provisional) objectivity of that disciplinary
expertise. This is the first half of the double movement I described
above, and we saw it at work in such cases as Japan—Apples, US—
Upland Cotton, the Aircraft cases, and others. However, where the body
of scientific or economic expertise has become destabilized, or is
emerging in a highly politicized environment, then the demands of
objectivity may be different. “Objectivity” in that context then comes to
take on the hue of neutrality vis-a-vis the scientific controversies at issue.
This is where the legal techniques of distinguishing legal from scientific
questions, of carefully defining and circumscribing legal standards of
review, of explicitly adopting legal fictions, are of most use in “making
objectivity.” This is the second half of the double movement, which we
saw at work in the Panel decision in EC—Approval and Marketing of
Biotech Products, in the Appellate Body decision in US/Canada—
Continued Suspension, some parts of the Appellate Body decisions in
Canada—FIT, and in the Brazil—Aircraft litigation.

This is what I mean when I say that “encoding” a body of economic
or scientific expertise in a body of legal norms is a more complex and
ambivalent move than is typically imagined. The point is that encoding
expertise in law works precisely because it enables both halves of this
double movement. We are of course familiar with the way that encod-
ing enables a legal system to borrow the objectivity of the expertise on
which it draws, but encoding also enables the legal system to establish
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its objectivity precisely by distinguishing itself from that expertise—Dby
drawing a clear line between legal and economic/scientific questions.
That this is inherent in the encoding process becomes obvious once we
realize that the incorporation of (say) an economic concept into a legal
text inherently and necessarily changes its character and positions it in
a new context of meaning making: it becomes a legal concept, the
defining feature of which is precisely its (potential) divergence from its
economic counterpart. Furthermore, this is not an accidental effect of
encoding, but central to its ability to produce objectivity in different
ways, using different resources and techniques, as circumstances
change. Encoding expertise works, then, somewhat paradoxically pro-
viding a set of techniques for making decisions which depart from the
dictates of that expertise—and derive their legitimacy and objectivity
from that departure.

It follows from this that what matters a great deal in determining
how the system of WTO law works in these contexts is the culture of
objectivity in which it is embedded. What kinds of choices tend to
count as “neutral” or “impartial” in the context of the application of
WTO law?*° Conversely, what sorts of decisions tend to be treated as
controversial or political or partial, and why? What, in other words,
are the key markers of objectivity in the context of WTO legal decision
making, and the intuitions and habits of thinking on which they are
based?

Conclusion

It is the point of this chapter primarily to pose such questions, and to
demonstrate their significance in understanding how expertise operates
in the context of WTO law, rather than to answer them. Nevertheless, it
is possible briefly to state a handful of the more obvious characteristics
of the culture of objectivity at work in the operation of WTO law.
First, most observers of the WTO dispute settlement system will agree
that the Appellate Body often deploys a species of uncompromising, even
rigid, textualism to demonstrate its impartiality and objectivity in sensitive
cases—even where it might be argued that an interpretive approach
based on the intentions of the drafters may lead to the opposite con-
clusion.”® A case like US—Gambling is a clear example, though there
are many others.’” Second, an interpretive approach, which safeguards
the regulatory autonomy of the respondent WTO member is also often
deployed by Panels and the Appellate Body, particularly over the last
decade, to signal its neutrality in relation to the contested values
underlying the regulatory measure in question.> This is so despite the
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fact that such an approach is clearly non-neutral in the sense that it has
the effect of allocating part of the costs of such measures on con-
stituencies within the complaining member. Third, displays of institu-
tional modesty are also an important element of the WTQO’s culture of
objectivity. This may, for example, take the form of a refusal to make
decisions about the interpretation of provisions of international law
outside the narrow confines of WTO law,>* or a refusal to adjudicate
the legitimacy of a regulatory measure beyond assessing whether or not
it is protectionist.”> Fourth and finally, it is, I think, fair to say that
decisions which privilege the status quo of existing markets—in the
specific sense of leaving in place the institutional foundations on which
markets are constructed—are more likely to be perceived as neutral
and objective than the opposite. Canada—FIT is perhaps the best
example of this norm at work.

It is, no doubt, a vain exercise to attempt to specify fully the culture
of objectivity at work in any particular institutional context—one can
be virtually certain that in most cases there will be multiple such cul-
tures at play, and a great deal of fluidity over time. However, it does
seem to me to be important to be attentive to the tools and techniques
that are deployed in a particular legal-institutional context to achieve
the effect of objectivity and neutrality, as they are so central to any
complete explanation of the way in which law and expertise are co-
articulated in the interpretation and application of a treaty text. This is
particularly so, given that studies of the role of expertise in global trade
politics have so far produced a number of fascinating accounts of the
role of expert knowledges in processes of preference formation and
negotiation, but somewhat fewer that focus on processes of legal
interpretation and application.
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7 Symbolic power and social critique
in the making of Oxfam’s trade
policy research

Matthew Eagleton-Pierce

Social critique and trade politics

The symbolic power of knowledge

Oxfam’s trade policy research through the lens of symbolic power
Conclusion

This chapter investigates the making of expert knowledge in relation to
international trade policy and how such processes are intertwined with
forms of power. Similar to other spheres of capitalism, our under-
standing of the power-knowledge nexus can help to inform questions
of participation, agenda setting, and material outcomes within formal
trade politics. A focus on such links can also shed light on how pro-
fessional experts within this field often struggle over the sources and
techniques of legitimation. In keeping with the aims of this book, to
explore how authoritative claims on trade knowledge shape the topo-
graphy of the (im)possible, the argument here probes the recent history
of a particular organization: Oxfam International.

As one of the most recognizable voices in civil society, Oxfam offers
an interesting illustration for how a critique of capitalism, rooted in a
sense of social justice, can register a place in debates on trade policy.
Within the space constraints here, the argument explores how Oxfam
analysts carved out this position and, in particular, unpicks some of
the core strategies and styles of such labor. In doing so, this chapter
complements and enriches existing literature, not only in respect to the
analysis of civil society groups in trade politics but, more broadly, our
understanding of how alternative heterodox opinions can contest
orthodox forms of knowledge.

To prosecute this enquiry, the chapter deploys a conceptual frame-
work informed by the work of Pierre Bourdieu—specifically, his notion
of symbolic power. By adopting this sociological optic, the argument
aims to offer fresh insights into the social construction of linguistic
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authority within the policy milieu of trade politics. In particular, a
Bourdieusian perspective targets the ways in which forms of power
acquire recognition and, in doing so, can enlighten our understanding
of the possibilities for agency within constrained social spaces.

The chapter is thus organized into three main sections. First, in an
initial contextual discussion, the chapter situates the problem area in
relation to the complex legacy of social critique within transnational
trade policymaking. Second, the conceptual toolkit on symbolic power
is outlined and unpacked, including broader empirical illustrations
drawn from trade issues. In the third section, the framework on sym-
bolic power is applied to explain the specific case of Oxfam’s rise in
trade policy debates. The chapter ends with some concluding remarks,
including notable caveats to the larger argument and pathways for
considering further research.

Social critique and trade politics

Since the first currents of socialism and the work of Marx, social cri-
tique has posed recurring problems for how capitalism is justified and
practiced. Although such efforts are often limited, disorganized, or
beset by setbacks and blockages in relation to larger “orthodoxies,”
this does not mean that the critique remains unworthy of analytical
attention. On the contrary, as argued by Boltanski and Chiapello, cri-
tique can be conceived as a major (although by no means the only)
“motor of change” in the evolution of the system.' Not only does
social critique confront capitalism with troubling ethical questions,
most prominently around themes of economic inequality and human
exploitation, but also, through a period of reflection, experimentation,
and potential incorporation, critique may inadvertently “give” new
ideological resources to reinvigorate capitalism (or rather, capitalism
“captures” and claims new ideas for itself). This means that the precise
contribution of any critique often remains unclear and potentially
incoherent, particularly in terms of how it inspires agents and the
extent to which it may have any concrete impact. In other words, cer-
tain forms of critique often play an anxious dance between, on the one
hand, a desire to be recognized by power and, on the other, a need to
create a heterodoxy that can substantially challenge the orthodoxy.
The social space of policymaking on international trade presents an
interesting object for dissecting this wider relationship between critique
and capitalism. In broad terms, the period since the mid-1990s has
seen the emergence of alternative voices who have unsettled, contested,
or strongly rebuked how the political economy of trade has been both
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conceptualized and materially prosecuted. One can argue that the
strengthening of an “augmented Washington Consensus”™—a vision
that still contains the core “Victorian virtue” of “free markets and
sound money,”® but now appeals to “second generation reforms”
around matters of governance, institutions, and poverty reduction®—
was a reaction to how neoliberalism had become a “damaged brand.”
Within such debates, the inequities that marked the transnational reg-
ulation of trade—with the distinctions between richer and poorer
countries being one major axis—generated some of the most heated
claims and counterclaims.’ It needs to be underscored that this “force
of critique”® took many forms and involved multiple agents, including
initial efforts by developing country governments to contest World
Bank and International Monetary Fund (IMF) reforms; austerity-
related street protests and riots in different African and Latin Amer-
ican cities; the rise of the alter-globalization movement with its
common appeal to “global justice”; and the expansion of critical
research by professional experts, located within several areas of the
social sciences, agencies of the United Nations, and the wider field of
civil society.

In other words, the universe of potential arguments contained within
the liberal “trade orthodoxy” or episteme’ has undergone a change
which has been provoked by contrarian voices. In order to better
understand the historical evolution of trade politics, including assessing
whose agency is articulated and how, we need to plot how substantial
such change has been, both in theory and practice. As part of a larger
investigation into this question,® this chapter addresses a particular
focus on the ties between social critique and global trade politics: the
cultivation of research-intensive, policy-facing groups. The immediate
touchstone for this type of enquiry would be trade literature on non-
governmental organizations (NGOs) or civil society actors. Here,
authors have explored a number of worthy themes over the past two
decades, including debates about NGO access to, and critiques of,
World Trade Organization (WTO) negotiation processes, the relevant
size of the “NGO community,” and the specific impact of advocacy work
on particular trade issues (such as in respect to access to medicines or
agricultural concerns).’

Nonetheless, the precise relationship between knowledge, activism,
and agency in the regulation of trade is still in need of further investi-
gation. Erin Hannah’s scholarship has offered one of the more astute
readings of changes in this space. In Hannah’s view, a “new brand of
actor” has emerged over recent years: socially progressive “embedded
NGOs” that “seek to re-embed global markets in broader social and
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environmental values.”'? Such agents “accept the basic tenets of free
trade as essential for development and poverty alleviation,” but try to
highlight and empower vulnerable actors via detailed policy advice.
For instance, the International Centre for Trade and Sustainable
Development (ICTSD) is a good example of a so-called embedded
NGO. As Hannah argues, such research-focused collectives “are cen-
tral to the construction of conventional wisdom about the limits and
possibilities of trade.”!!

A similar interest in the culture and policy impacts of ICTSD is also
seen in Paul Mably’s analysis.'*> Through a focus on the G33 coalition
in the WTO, Mably argues that sympathetic ICTSD research on the
G33 worked to “legitimize” the group and lend its members “a
higher level of credibility” in trade negotiations. Thus, these studies
help us to better grasp the making, and significance, of a specific type
of professional critic common to the world of trade policy analysis.'?

The argument of this chapter connects with such scholarship, but
also seeks to offer a distinctive double contribution in theory and
empirics. In respect to the former, the rest of the argument debates how
enquiries into the nexus between knowledge and power in trade policy
can be enhanced through a richer sociological analysis. This particular
conceptual orientation has only been explored in limited ways within
scholarship on trade politics. The deployment of Bourdieu’s arsenal on
symbolic power is designed to offer a corrective to such analytical
lacunas, particularly through charting the struggles over legitimation
that characterize the trade policy world.

In respect to the latter, the chapter concentrates on Oxfam Interna-
tional as a revealing case of research-intensive activism on trade policy.
Oxfam’s trade campaigns have received some dedicated academic
inspection, particularly around its fair trade initiatives and its con-
tribution to the “Making Poverty History” movement.'* Nonetheless,
there has been less attention on tracing the historical emergence of
Oxfam’s position in the trade policy field and how, in particular, it
sought to improve its research outputs through a process of adaptation.
Thus, this chapter aims not only to elucidate some features of this
recent history, but to conduct the evaluation through the prism of
symbolic power, to the details of which we can now turn.

The symbolic power of knowledge

In the broader study of world politics, the potential utility of Bourdieu
as a theoretical inspiration has sparked increased interest in recent
years, mirroring the appropriation of his ideas elsewhere in the social
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sciences. Bourdieu has been framed in light of the so-called “practice
turn” in International Relations (IR), which has sought to conceive of
political action in ways not captured by purposeful instrumental
rationality (logic of consequences), norms (logic of appropriateness), or
communicative action (logic of arguing).'> This interest has been par-
ticularly strong among scholars who address the politics of interna-
tional security and diplomacy.'® Indeed, the extent to which Bourdieu
has now “made it” in IR can be illustrated by special volumes dedi-
cated to analyzing his work and how it can inform international poli-
tical explanations.!” However, notwithstanding these developments, so
far at least, Bourdieu’s concepts have rarely been used for enhancing
our understanding of the politics of the world economy—a neglect that
this chapter aims to address.

The application of the conceptual framework of symbolic power to
the specific study of the research-intensive civil society groups on trade
is certainly not an automatic move. However, this chapter suggests that
Bourdieu’s ideas do have merit and can enrich our understanding of
political practice within this particular domain of capitalism. Bourdieu
was a polyglot who studied philosophy and taught himself anthro-
pology, before developing a significant corpus of sociological research.
Rather than rigidly impose his concepts, he is treated here as an intel-
lectual stimulus, not a prophet. A perspective on symbolic power
brings forward a series of sub-concepts. With an eye on relational
analysis, these “thinking tools” work together to form a larger theore-
tical design. By way of initial introduction, symbolic power offers a
way to conceptualize how existing forms of power acquire legitimacy
or, as Bourdieu would put it, pass as (mis)recognized. It places parti-
cular attention on how language, as a preeminent (although not the
only) symbolic system, both reflects and constitutes power, to the
extent that the notion of power is considered intertwined with the idea
of legitimation.'®

Following earlier arguments made elsewhere, this chapter argues that
there are three major contributions of this perspective to the study of
international trade politics.'” First, such a framework offers new
objects for investigation that are either discounted or underplayed in
common debates on power in trade politics. Against the coercive, rea-
list power vision, which tends to treat language either as some
“ephemeral” feature of diplomatic tussles or as the dry preoccupation
of lawyers, the idea of symbolic power can be deployed to explore the
properties of the “linguistic market,” a Bourdieusian expression for a
bounded social space where only certain arguments acquire legitimacy.
For the author of Distinction,”° there is a panoply of linguistic methods
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that may be interlaced with power, but the role of classification systems
is particularly important. Inspired by the classical anthropology of
Durkheim and Mauss®! and the philosophical anthropology of Cas-
sirer,”> Bourdieu argues that classifications of the social world matter
because they may have a determining effect on many practices operat-
ing at lower levels of abstraction; indeed, this is often a stated goal. For
instance, when applied to the WTO, one can point to many classifica-
tions that have a political significance across national institutions and
territories, not only in reference to particular trade agreements but also
in the form of generic identity categories (such as the taken-for-granted
developed/developing/least developed country schema). At the same
time, in a further effort to tease out why only certain ideas are legit-
imate in the linguistic market, Bourdieu uses the twin notions of
orthodoxy and heterodoxy to probe critically how the conventional
wisdom is framed, rather than to rarify the commonsense as an
ordinary state of affairs.

Second, once power is understood to flow through language, the
analysis of symbolic power can inform our understanding of core
political processes. In terms of participation, a Bourdieusian approach
works against the standard view of power as a scarce resource mar-
shaled by an elite population. In contrast, he points to the diffuse,
everyday practices of justificatory claim making which shape defini-
tions of political practices and yet, crucially, are often not read as
expressions of power (as historically defined). In other words, symbolic
power is a kind of “denied” power in which the explicit declaration of
self-interest is downplayed. This does not mean that privileged players
are incapable of wielding such power in an intentional way (a la
rational choice); rather, Bourdieu seeks to reveal how many practices
would not be sustainable if they appeared to emanate from the pursuit
of pure self-interest. Thus, agents need to cultivate symbolic power in
order to insulate themselves from criticism. Such insights have con-
sequences for how we plot change in trade talks, including enriching
the analysis of coalitions®® and the links between language and political
mobilization.**

In respect to agenda setting, Bourdieu’s concepts shed new light on
old problems. Particularly relevant for the trade context are the ties he
draws between law, politics, and methods of institutionalization. Law
itself is symbolic power par excellence, a monumental body of knowl-
edge that works to codify publically particular interests into the uni-
versal.?> Such a point is admittedly captured in some uses of the notion
of institutional power or in wider constructivist theorizing that has
traced the legal legitimacy of WTO rules and norms.?® However, the
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symbolic power framework can be distinguished by how deeply the pol-
itics of law are dissected, uncovering not only how interests are defen-
ded and distorted through law, but also via more subtle euphemisms
and sleights of hand.?’

Third, and related, it may appear that the competition over symbolic
power acquires a degree of autonomy from the material world it suppo-
sedly represents. The trade policy game seems to turn upon itself, with
players engrossed in the chips and prizes that they have inter-
subjectively valued. However, this depiction is only partially correct.
The stakes for controlling symbolic power in the world economy are
high because they shape the configuration and stabilization of parti-
cular material interests. For instance, as other authors have argued, the
Uruguay Round settlement, which gave birth to the WTO, also con-
secrated legally justifiable rules which protect highly profitable corpo-
rate rents.”® Thus, it should not be surprising that the actors who
benefit from such material gains will seek to safeguard and consolidate
the outcomes of the Uruguay Round (either in the WTO or other trade
forums). In this example, the notion of symbolic power could enter as
a conceptual device for examining three core problems: (i) to unmask
how the historical genesis of such legal classifications was shaped by
particular corporate entities; (ii) given the universalization of these
rules and norms, to reveal how major business interests will likely have
an upper hand in subsequent trade agendas; and (iii) to shed light on
how the freedom of actors who are critical of dominant legal framings
will be constrained by the classification struggles of the past. In sum,
informed by a desire to expose social inequities and against liberal
meliorist sensibilities, a Bourdieusian interpretation of materialism aims
to uncover the often-elaborate forms of social labor used to conserve
and transform capital.

The call by Bourdieu for an expanded definition of political and
economic interest—ranging from calculating strategies to masked or
even unconscious practices—also matters for addressing the relation-
ship between compulsory power and symbolic power. In one crucial
sense, my argument is not only that a vision of power that is fixated on
materialism represents a narrow interpretation but, in addition, how a
symbolic power framework can help us to better grasp under what
conditions forms of materialism, including coercive acts, acquire added
analytical meaning. For instance, actions of compulsory power are
sometimes used to deal quickly with a threat that cannot be accom-
plished by more time-consuming and strenuous processes of symbolic
power accumulation. The coercive move may be used to cut short or
disfigure a rival process of legitimation, but one would need to examine
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the content of such symbolic power to understand why compulsory
power was being exercised at that point in time. Equally, if following
the deployment of compulsory power, a certain actor has a damaged
reputation, it may be very necessary for them to rebuild their stock of
symbolic power around an issue. Such episodes reveal that coercion is
usually rare and expensive because of the fundamental need to appeal to
different logics of legitimacy in capitalist relations, an historical trend
that arguably has become more pronounced. Indeed, because of the
importance of protecting symbolic power, the agent who has potential
compulsory power may resort to exercising their dictates behind closed
doors—that is, away from other audiences that could expose the
contradictions and cruelty of such measures.

In essence, symbolic power is a different concept in how it allows for
the durability and inertia of certain political relations and conditions of
(mis)recognition, yet still facilitates scope for examining how agents
actively remake the social world through historical tools of cognition.
Importantly, the definition of symbolic power cannot be succinctly
fixed and applied to all situations, but rather should be treated here as
an “open concept” that acquires meaning through the labor of empirical
research. Thus, in conversation with Wacquant, in a point Bourdieu
often underscored, concepts are no good unless they are put into action
in a “systematic fashion.”? With this in mind, we can now turn to
address how Bourdieu’s sense of the symbolic power of knowledge can
be applied to the study of Oxfam’s activism on trade.

Oxfam’s trade policy research through the lens of symbolic power

Oxfam International represents a pertinent example of the relationship
between alternative thinking on trade politics and advocacy work.
From its earliest activism on fair trade in the 1940s, to the larger
“global justice” campaigns around the turn of the millennium, Oxfam
has carved out a significant voice on many trade policy concerns. In
one sense, when compared with other civil society groups and charities,
Oxfam is unusual in terms of its size: in the 2012/13 year, for instance,
the total income of the organization was €955 million, with over
10,000 permanent staff working in a confederative structure across 93
countries.®® This geographical reach, fieldwork exposure, and deep
legacy of engagements with policymaking processes at a variety of
levels does, nonetheless, make Oxfam a good test of wider trends that
have marked struggles between social critique and capitalism. Indeed,
it will be suggested, notably in respect to certain campaigning techni-
ques and presentation methods, that Oxfam representatives have been
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entrepreneurs in the cultivation of a particular activist subjectivity.
With Bourdieu’s symbolic power framework in mind, this section plots
and dissects some of the learning strategies and practices that have
characterized Oxfam’s recent research on trade. In particular, to better
reveal the distinctiveness of the symbolic power that has been culti-
vated around forms of trade analysis, the argument compares efforts
pursued in the 1980s and early 1990s, with the subsequent period until
the mid-2000s.

Within the 1980s, Oxfam’s attention to trade policy was often inter-
twined with other economic issues, notably debt and aid, and how such
problems contributed to hunger in Southern countries. In the wake of
the Cambodian and Ethiopian crises, under the directorship of Frank
Judd (1985-91), the group began to make further investments in
research. Like today, these efforts were targeted at Oxfam’s own sup-
porters in order to help them understand the difficult issues under
scrutiny which, in turn, would assist in fundraising strategies. In addi-
tion, the same research also aimed to be cogently packaged to political
decision makers, an objective that required demonstrating empirical
command of relevant issues.>!

During the late 1980s, under the “Hungry for Change” campaign
frame, Oxfam produced a number of reports that, in retrospect, formed
a basic template for future research projects. We see here experimenta-
tion with a number of augmentation themes, of which three are nota-
ble. First, the idea of an occasional overview report is established, one
that synthesizes together interconnected problems, before offering
policy recommendations.®> Second, a variety of types of evidence are
marshaled within these reports in an effort to provoke and persuade
the reader, including drawing upon Oxfam’s own field officers, data
from international organizations and other literature sources. In terms
of methods, descriptive statistical analysis is given a prominent posi-
tion, along with specific case study boxes and illustrative photos. Third,
the use of catchy one-liners is included to add a degree of “flair” to
publicity, often through encapsulating some sense of injustice, such as:
“For every £1 the world contributed to famine relief in Africa in 1985,
the West took back £2 in debt repayment.”*?

Nonetheless, when one turns to the actual subject matter of trade
policy debated by Oxfam around this time, some insiders have expres-
sed reservations about its content and effectiveness. In 1991, Kevin
Watkins joined the group from the Catholic Institute of International
Relations, rising from policy analyst up to the position of head of
research. Over the next decade, Watkins proved a very significant
research leader who sharpened Oxfam’s attention on trade policy. One
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of the major lessons that Watkins took from the 1980s and 1990s, when
the Uruguay Round was being negotiated, was that activists on trade poli-
tics were left significantly behind the main actions that shaped the
agenda: corporate lobbying of Western governments.** As he expressed it:
“When I joined Oxfam, NGO advocacy on trade was very limited both
in terms of its ambition and approach.”*> Watkins was concerned that
analysis tended to focus almost exclusively around terms of trade in
agriculture and Organisation for Economic Co-operation and Devel-
opment (OECD) surpluses which, while being important, overlooked
the wider General Agreement on Tariffs and Trade (GATT) agenda
around textiles, services, investment, and intellectual property.®® At a
higher level of abstraction, reflecting his own normative positioning, he
was against more radical “anti-trade” or “anti-growth” reasoning heard
within some quarters of Oxfam. Instead, Watkins suggested that “it was
possible, within certain limits, if you could work the system effectively,
to secure small gains in market access for developing countries.”?” It
was this more moderate political disposition, one that called for dis-
secting and unpicking the trade orthodoxy and searching for new
policy opportunities, that would characterize much of Oxfam’s research
in the 1990s and early 2000s.

As the WTO was established in 1995, Oxfam’s trade policy research
became increasingly focused around agendas emanating from Geneva.
Along with a larger summary book, The Oxfam Poverty Report,*®
Watkins authored another substantive report on agricultural rules and
food security,” while other researchers analyzed the North American
Free Trade Agreement,*’ as well as the relationship between trade and
the “new issues” of labor rights and the environment.*! Nonetheless, in
a common pattern that is witnessed elsewhere in the “NGO industry,”
political windows of opportunity strongly structure the direction and
content of research activities. In this respect, the period surrounding
the WTO Seattle Ministerial in 1999, which featured efforts to launch
a new trade round of talks, provided the necessary moment to mobilize
intellectual and activist energies. For instance, in terms of the volume
of outputs, from 1999 to 2001, 26 publications focused on trade poli-
tics, including traditional topics such as agriculture, but also other
concerns related to the WTO?’s institutional design, the access to med-
icines case, and gender issues. By contrast, in the entire period from
1980 to 1998, 19 publications featured trade discussions. A second
window of opportunity pivoted around the following WTO ministerial
conference, held in Canctin in 2003. In respect to the period from 2002
to 2004, Oxfam’s trade policy-focused work increased even further,
publishing a total of 75 pieces. In the context of shifting configurations
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of diplomatic power in WTO negotiations, including the notable activism of
the G20 and G33 coalitions to contest the United States-European Union
duopoly, this particular window marked the high-water mark of
Oxfam’s coverage on trade policy.*?

The case of the West African cotton dispute can be highlighted here
as an interesting piece of Oxfam-led activism that marked this latter
period. The problem centered on a coalition of West and Central
African (WCA) countries—Benin, Burkina Faso, Mali, and Chad—
which began campaigning in 2003 at the WTO for the liberalization of
cotton trade. In a nutshell, the problem concerned how these countries,
as highly competitive cotton producers, tried to engineer greater access to
third markets, particularly China, in order to enhance their market access
opportunities. This quartet of countries argued, however, that such export
potential was being impeded by highly subsidized US cotton farmers,
whose own competitiveness was artificially inflated. The issue quickly
became a contentious lightning rod and absorbed a considerable por-
tion of the WTO’s negotiating energy, including spawning a major,
related dispute settlement case by Brazil against the United States.*

Oxfam, along with a network of other civil society players, played a
significant role in the very creation of “African cotton” as a political
problem that needed WTO attention. Although it is often tricky to
identify the precise significance of these contributions and how, in
particular, WCA officials interpreted their activism, it is safe to say that
the initiative would not have been the same without such input. In the
first place, the work of Watkins needs to be credited with mainstream-
ing the empirical connection between US cotton subsidies and WCA
livelihoods. His 2002 report, Cultivating Poverty—backed by strong
statistical analysis, a political critique of US cotton policy, and quotes
from WCA farmers—had a key impact in terms of increasing infor-
mation awareness.** As Cultivating Poverty became more widely read
and cited, Oxfam’s Geneva-based advocacy team plotted how cotton
could be articulated in the WTO context. In particular, researchers
such as Céline Charveriat and Romain Benicchio consulted with law-
yers and analysts based at ICTSD, a major research hub on trade
policy mentioned earlier.*> ICTSD became important in terms of
building solidarity between African missions in Geneva, as well as
connecting ambassadors with other relevant actors, such as a Senegal-
based network called Environment and Development Action in the
Third World.*® By the end of 2004, following a decision from WTO
members that cotton would be addressed “ambitiously, expeditiously,
and specifically,”*” Oxfam produced two further cotton-specific reports
in an effort to maintain political momentum around the issue.*®
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To return to the conceptual ambitions on symbolic power, what can
be learnt about Oxfam’s research strategies around trade policy? Three
themes are worth further exploring. First, demonstrating command of
what is legitimate knowledge remains the sine qua non for professionals
in this social world. All critiques that are developed by Oxfam authors
are thus founded upon an understanding of “orthodox” trade knowl-
edge or, to be precise, the particular “sanctified” knowledge that is
relevant to the problem under scrutiny. The symbolic power associated
with this knowledge may embrace a range of theories, principles,
modes of reasoning, agendas, and histories that are attached to the
trade policy game. Oxfam reports will often tap into, and play with,
many of these forms of symbolic power in an effort to sway the reader
and demonstrate credibility. For instance, at the disciplinary level,
economics and law have been the major academic fields that have
provided education or, in more prescriptive terms, training, in the sub-
ject of international commercial exchange. In other words, these dis-
ciplines have stood as the “admission gateways,” to invoke a term with
a Bourdieu inflection, that aspiring experts have to pass through in
order to acquire a (or the most) legitimate right to speak on trade. In
the most profound sense, economists and lawyers draw upon, in both
conscious and implicit ways, the pre-existing legitimacy associated with
such canonical bodies of knowledge. This combined stock of symbolic
power—when one considers its historical construction over centuries,
its transnational reach from Western centers of power to “emerging” or
marginalized locations and, in particular, its incorporation into rules
and customs of modern statehood—is monumental and resists easy
summation.*’

Given that almost all other policy-facing knowledge producers on
trade—from government officials, to experts within international orga-
nizations, to academic consultants—build their arguments through the
prism of economic and legal theories, the Oxfam analyst who rejects
this foundation of symbolic power would likely have a very short
career (indeed, given competitive entry conditions, they would prob-
ably never be hired). To recall, therefore, this point concurs with
Bourdieu’s larger argument that symbolic power is partly constructed
in an effort to protect agents from forms of criticism. For instance, in
the aforementioned Oxfam literature, one often sees an engagement
with precise legal rules or economic modeling of the effects of certain
agreements. Under Watkins’s leadership, in a point confirmed by others
who have walked in his footsteps, the empirical “standard” of Oxfam’s
research has improved when compared with the 1980s and early
1990s,>* but the meaning of “improvement,” in this respect, is partially
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a judgment on the capacity to understand “the legitimate vision of the
social world and its divisions.”>! Within this particular space of civil
society professionals, the accumulation of symbolic power involves
mastering the principles of legitimacy that shape the parameters and
substance of the policy game, a process which, in turn, gives all players
a sense of shared identity. In short, only those who speak in the legit-
imate tongue—who know their Pareto from their Kaldor-Hicks in
efficiency criteria, their amber box from their blue box in agricultural
domestic support, or their mode one from their mode four in services
negotiations—may pass through the entrance gates and fight for the
symbolic and material prizes that await.

Once this process of persuasion is underway, a second theme of
relevance can begin: the incorporation of a heterodox critique to dis-
tinguish the Oxfam opinion from orthodox speakers. Such strategies of
positionality in the intellectual marketplace are crucial for attracting
attention and maintaining institutional status. In keeping with the his-
torical legacy of social critiques of capitalism, the Oxfam writer is
traditionally imbued with a social justice sensibility, including a capacity
to unearth and trace forms of human suffering beneath the veneer of
orthodox knowledge. In this sense, pure forms of economic and legal
knowledge are not the only sources of symbolic power that are nurtured
by Oxfam authors to mount their trade campaigns. We also see explicit
and tacit appeals to other systems and techniques of legitimation,
notably Christian values of care and compassion for “distant suffering”
beyond the West. In some instances, the object of critique is clear, such
as in the Cultivating Poverty report where the policies of the US gov-
ernment are strongly attacked.>? At other times, carving out a heterodox
critique on trade policy is more delicate or limited in scope. Regardless
of the precise level of ambition, Oxfam analysts frequently target the
tensions, inconsistencies and contradictions expressed in orthodox for-
mulations of trade practice. In the words of Luc Boltanski and Eve
Chiapello, they are found “tightening up” the “tests of justification”—
that is, to make whatever is the test under scrutiny (“WTO is good for
development,” “WTO enables fair negotiations,” etc.) “stricter.””>
Such activity may not accomplish its objectified goal—the removal of a
certain agenda or set of rules—but could instead complicate and,
importantly, slow down particular policymaking processes.

A final theme of importance would build upon this analysis of
alternative sources of symbolic power, but address the style, rather than
the precise analytical substance, of such publications. In a visual,
screen-based culture, where the Internet serves as a major channel of
political communication and images of all kinds can be digitally
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manipulated, the stylistic packaging of Oxfam’s arguments has arguably
become more significant. One could also include under this theme the
attention to publication titles, headlines and other one-liners that are
often penned in an exciting prose designed to grab the attention of
audiences. Such trends in presentation methods are obviously systemic
and now inform the contemporary public relations of countless orga-
nizations beyond Oxfam. However, one pioneering feature of Oxfam’s
reports centers on the use of select quotes (along with photographs)
from the field, whereby the voice of a farmer or producer helps to jus-
tify the overall argument. In particular, such quotes help to form an
opposition between, on the one hand, economic and legal “scientific”
knowledge (such as in the form of statistics, models, rules and customs
of trade) and, on the other hand, the “common layperson” who exists
“on the ground,” removed from “higher-level” professional and expert
politics. These quotes of the marginalized poor are often positioned
near the beginning of Oxfam reports. As elements within an argu-
mentation scheme, they sometimes exist in a tense or ambiguous rela-
tionship with the subsequent analysis: either as enlightening the
sterilized scientific knowledge with a human association or, in other
contexts, seeming to stand apart as the “true” and “most authentic”
source of revelation. It is also worth noting that such symbolic features
are not without controversy when seen through postcolonial eyes,
reflecting a larger “commodity diversity” emotive feel that is common
to the current liberal episteme.>*

Conclusion

This chapter has sought to shine a brief spotlight on some of the stra-
tegies pursued by Oxfam’s trade-focused research through the con-
ceptual prism of symbolic power. By way of conclusion, and as a
pathway for further research, three caveats need to be made. First, a
richer understanding of the location of Oxfam analysts in the trade
policy field can only be adequately grasped through an analysis of
other knowledge producers—rivals and allies—who inhabit the same
social world. This point was alluded to in the chapter, but a more
detailed exploration would also unpick the working practices of
orthodox-leaning experts, such as those who move within the WTO
Secretariat, the World Bank or, more diffusely, policy-facing econo-
mists and lawyers. At the same time, the sense of self that is cultivated
by Oxfam researchers is also, in part, a product of distinguishing
themselves from heterodox intellectuals who may have limited impact
on the political world but, nonetheless, share a similar normative
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worldview. Through such analysis, one would, in Bourdieu’s terminol-
ogy, begin to chart and decipher the relationship between symbolic
power, social space, and position taking.

Second, a deeper investigation into this area would, in addition to
providing further context on the political economy, also reveal some of
the internal tensions operating within Oxfam over the past three decades.
Every external presentation of strategy—the choice of which trade pro-
blem to publicize, how to address the issue, how to mobilize con-
stituents, or how to handle any subsequent criticism—will inevitably
feature choices over direction in a constrained environment. Explaining
such decision-making processes would help us to gain a perspective on
the often-intense labor process involved in deploying symbolic power.

Third, through such objectified research, one will also hope to pro-
vide certain insights into the potential for more emancipatory forms of
trade politics. To imagine substantive alternatives to the present con-
figuration between material structures and symbolic structures, one
must first understand how the orthodox-arguing universe constrains
freedom of expression, including the imagination to think of alternatives.
The collective labor of Oxfam researchers, in addition to other like-
minded social movements interested in trade policy, stands as an inter-
esting illustration of how contemporary social critique can push back
against the justificatory boundaries of capitalism. One potential—
although by no means invulnerable—general strategy would involve
further exploring and testing of sources of symbolic power that are not
easily captured by capitalism. For instance, as noted, Oxfam’s appeals
to social justice are partly informed by quasi-religious connotations, a
sense of family life, or more general ideals of a “common humanity.”

In other words, social critique derives its energy from revealing the
roots of indignation, including cries for liberation, the removal of
human suffering, and the unmasking of inauthentic persons and
objects.” Here, reviving the notion of exploitation in relation to trade
politics—in all its obvious and subtle forms—should be at the heart of
an emancipatory vision. For sure, capitalism is always, at the same
time, revising its answers to these demands, but a research agenda on
global trade that casts an unflinching and critical gaze on such themes
would probably be more robust and, at the same time, more problematic
to those who benefit from existing forms of power.
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8 Ratcheting up accountability?

Embedded NGOs in the multilateral
trade system'

Erin Hannah

Conceptualizing embedded NGOs
Embedded NGOs and their quest for accountable and inclusive
trade policymaking

e Conclusion

For nearly 50 years, the agenda of international trade negotiations has
reflected the priorities of developed countries and the rules have
evolved to mirror and reinforce the developmental imperatives of the
world’s richest countries. Promises to redress these asymmetries and to
prioritize sustainable development remain unfulfilled.” There is particular
concern that the commercial opportunities being negotiated during the
Doha Development Round of multilateral trade negotiations (2001-
current) will shrink the developmental policy space available to devel-
oping countries.” Meanwhile, frustrated by the failure to conclude the
Doha Development Round, an increasing number of states, led by the
United States and the European Union (EU), are negotiating bilateral
or regional free trade agreements (FTAs) and plurilateral trade agreements
which threaten to accelerate liberalization, ratchet-up international trade
rules and bind developing countries to more stringent disciplines and
obligations than are required by the World Trade Organization (WTO)
agreements in a context where relatively greater power asymmetries
prevail.* The “bicycle theory” narrative—the notion that ever greater
market opening is needed to prevent economic crisis—continues to drive
further trade liberalization and many fear that this will erode special and
differential treatment provisions negotiated multilaterally, make devel-
oping countries more vulnerable to import surges and marginalize
them further in multilateral trade negotiations.’

The extension of trade rules into new areas, such as intellectual
property rights, services, and investment, has rendered trade negotiations
infinitely more complex, and effective participation requires sophisticated,
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technical expertise. There is a growing chorus of concern that devel-
oping countries lack the requisite capacity, knowledge, and resources
to participate effectively in international trade negotiations, and to
shape the rules that will ultimately determine their collective destinies.®
Developing and least developed countries are often marginalized in
international trade negotiations, have minimal representation in
Geneva and are unable to resist domination by developed countries.
Although the international trade regime is premised on rhetorical,
principled commitments such as consensus, reciprocity, and most
favored nation, there are vast disparities in the ability of some members
to frame the agenda and advance key strategic interests.” Often devel-
oping country delegations lack the technical knowledge or the resources to
engage in formal negotiations or to advance scientifically or economically
supported evidence for their positions. Knowledge asymmetries serve to
exacerbate power asymmetries further and render the international
trade regime unsustainable.®

A new brand of actor has emerged in response to these develop-
ments. International nongovernmental organizations (NGOs) that
claim to be socially progressive and which seek to re-embed global
markets in broader social and environmental values, both domestically
and globally, are working with developing and least developed coun-
tries in what are purported to be efforts to correct imbalances and
asymmetries in the international trade regime.’ Coined ‘embedded
NGOs’ to distinguish them from more traditional advocacy groups and to
demarcate their commitment to a socially embedded, liberal interna-
tional economic order, these actors engage in demand-driven advocacy
and provide research and technical trade-related expertise to develop-
ing and least developed countries with the aim to increase their nego-
tiating capacity, carve out additional policy or development space, and
promote the three pillars of sustainable development—economic,
social, and environment. The overarching objective is to make the
WTO more accountable, inclusive, and responsive to the needs and
priorities of developing and least developed members. Embedded
NGOs are based in both the global North and the global South. They
are predominantly status quo-maintaining actors, as opposed to status
quo-altering or transformative actors such as the Focus on the Global
South or the Third World Network, in that they accept the basic tenets
of free trade as essential for development and poverty alleviation, and
consider mainstreaming development in the WTO a priority.'
According to some, embedded NGOs and the up-scaling of knowledge
and capacity of developing countries are at least partly responsible for
putting the brakes on the Doha Development Round negotiations.!!
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Embedded NGOs have increased significantly in number in the past
decade. They deserve scholarly attention because understanding the
global governance of trade requires us to take all “three” of the WTOs
seriously: the Organization and the Secretariat; member states; and
non-state actors.'> We need to understand better that international
trade politics are about much more than interactions between member
states, and embedded NGOs play effective roles in this regime. Yet, so
far no robust approach has been advanced to aid our understanding.
To this end, this chapter develops an analytical framework to evaluate
the impact of embedded NGOs on the WTO’s accountability regime.

The first section of this chapter deals with definitional issues and
differentiates the work of embedded NGO from other forms of NGO
advocacy. I then situate the study in the extant literature on transna-
tional NGOs and accountability and delineate four key accountability
dimensions along which we can evaluate embedded NGOs: transpar-
ency, evaluation, consultation, and correction. The discussion then
shifts, in the final section, to a consideration of the challenges and
obstacles encountered by embedded NGOs.

On balance, improvements in the negotiating capacity of developing
countries and of the WTO’s accountability regime more generally are
likely to result from the provision of research and technical assistance
provided by embedded NGOs, especially in areas concerning supply-
side capacities that are not central to the formal Doha Development
Round negotiations, such as Aid for Trade (AfT). However, the insti-
tutional and geographical attributes of embedded NGOs, the uneven
engagement by embedded NGOs with developing countries, the com-
mitment of embedded NGOs to a liberal economic order, and the
internal and external accountability of embedded NGOs themselves
are significant challenges that must be addressed. Further research is
required to better identify and explain the variations and extent of
embedded NGOs’ impact on the WTO’s accountability regime, and to
redress power and knowledge asymmetries in the international trade
regime more generally.

Conceptualizing embedded NGOs

The potential for NGOs to improve the democratic accountability of
the WTO has long been a focal point for research.'® Indeed, it is
widely argued that more open trade policymaking processes that
include NGOs will, by virtue of the divergence of interests represented,
lead to a stronger, more legitimate, and qualitatively enhanced inter-
national trade system.'* Some scholars evaluate the impact of formal
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NGO inclusion vis-a-vis the submission of amicus curiae briefs to the
dispute settlement process and NGO participation in WTO proceed-
ings, public symposia, and consultations with the WTO secretariat.'
Others examine the informal agenda-setting capacity of NGOs at the
WTO in a range of issue areas such as trade and health, genetically
modified organisms, environment, investment, labor standards, and
development.'® The common denominator in these studies is the view
that NGO interaction with the WTO makes international trade nego-
tiations more transparent, gives rise to public debate and contestation,
and provides a voice for broader societal concerns about the impact of
international trade rules.'’

Yet, while much has been learned about the role of NGOs and other
non-state actors in the WTO policymaking process, the tendency to
focus on the public campaigns waged by NGOs at the WTO does not
fully capture the strategies NGOs employ to influence international
trade negotiations and is at odds with the evolving relationship
between NGOs and various members of the international trade regime.
Increasingly, highly specialized NGOs are interacting directly with
WTO members in an effort to affect international trade negotiations,
and this development has received inadequate attention in the litera-
ture.'® Moreover, these NGOs are leveraging their legal and technical
trade-related expertise in an effort to redress power and knowledge
asymmetries in the international trade regime. There is a small but
burgeoning body of literature that studies the role of NGO research in
shaping global governance,'” but the role of NGO expertise in inter-
national trade negotiations has received little attention. This chapter
seeks to help fill these vacancies in the literature by conceptualizing a
particular brand of non-state actor, embedded NGOs, and their
potential impact on the accountability of the WTO.

Embedded NGOs are best understood as one class of knowledge produ-
cer and disseminator in the international trade regime that leverages their
trade-related technical and legal capacity and expertise to affect inter-
national trade politics. They are part of an epistemic community of
experts defined by Haas as “network][s] of professionals with recognized
expertise and competence in a particular domain and an authoritative
claim to policy-relevant knowledge within that domain or issue-area.””'
They are involved in the construction, contestation, and reification of
epistemes, the shared, intersubjective or taken-for-granted causal and
evaluative assumptions about how the world works and ought to work.*
Epistemes are “the attribute of science-based agents [...] who seek to
socially construct policy in their image of the truth and principled
beliefs,” in order to promote international cooperation.”’
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According to Ruggie, experts and the knowledge they generate
defines the legitimate social purpose of the international trade
regime.?* In other words, embedded NGOs are part of the community
of experts that generates “the widely held accepted norms, consensual
scientific knowledge, ideological beliefs deeply accepted by the collec-
tive, and so on.”*> Embedded NGOs possess an authoritative claim on
knowledge and are involved in the legitimation of certain forms of
trade knowledge; they possess the ability to shape the terms of debate
and construct narratives that define what is both conceivable and
inconceivable in trade negotiations.

States rely on experts to help them make sense of the world. Net-
works of experts, including embedded NGOs, assist states in defining
the problems they face, and in formulating, distilling, and channeling
new ideas for policy formulation. Increasing reliance on expert knowl-
edge goes hand in hand with increasing technical complexity and
uncertainty in global governance.”® Nowhere is this more in evidence
than in the international trade regime where embedded NGOs have
emerged as key nodes in this network.

It is possible to discern six key characteristics common to embedded
NGOs. In tandem, these characteristics distinguish embedded NGOs
from other forms of NGO advocacy.

First, embedded NGOs accept the basic tenets upon which the
international trade regime rests, but aim to re-embed global markets.
They work to infuse global markets with mechanisms that enable social
protection for the world’s most vulnerable people. Embedded NGOs
are part of a wider movement that aims to reinvent and reinvigorate the
embedded liberal compromise in contemporary global economic gov-
ernance.”” They aim to provide both developed and developing coun-
tries with the tools, resources, ideas, and knowledge necessary to re-embed
socially the international trade regime and carve out additional policy
or development space for developing countries in new and novel ways. In
this respect, they are reshaping the discourse and assumptions about
“who is in need of protection, who bears the responsibility of protec-
tion, and what kinds of risks are worthy of protection.”*® However, they
are best classified as status quo-maintaining actors, not transformative
or status quo-altering actors like many advocacy NGOs, because they
accept, and indeed cement, the normative underpinnings of the inter-
national trade regime. Their policy prescriptions tweak at the margins
rather than propose radical, innovative change, and may even crowd
out alternative voices and shrink space for resistance.

Second, embedded NGOs are highly specialized, think tank-like
organizations. They are widely recognized as experts in the field of
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international trade and they serve as knowledge nodes and dis-
seminators of information to activists and practitioners alike all around
the world. They often work together with intergovernmental organiza-
tions such as the Food and Agriculture Organization (FAO) and the
United Nations Conference on Trade and Development (UNCTAD).

Third, the work of embedded NGOs is distinct from conventional
advocacy or protest work of NGOs in that they engage in demand-driven
advocacy, responding to requests by both developed and developing
countries for research and trade-related technical assistance in inter-
national trade negotiations. They seek to affect trade rules by building
capacity and equipping countries with the knowledge, resources, and
tools necessary to participate fully in trade negotiations. Fourth, embed-
ded NGOs maintain unusually close relations with trade negotiators
and often form part of developed and developing country members’
official trade delegations, and they are considered by negotiators to be
vital interlocutors in the development of trade policy.

Fifth, while they may engage with both developed and developing
countries, embedded NGOs leverage their legal and technical trade-rela-
ted expertise in areas of key strategic interest to developing countries—
e.g. agriculture, health, fisheries, aid—in an effort to redress knowledge
and power asymmetries in the international trade regime. Their explicit
aim is to empower developing countries to articulate and defend
autonomous policy choices in trade negotiations. The demand-driven
nature of their work means that embedded NGOs are responsive to
requests for assistance by countries. However, it is not always clear
what constitutes developing country interests, given the variation and
contestation across and within the global South. For example, there are
tensions within Brazil over whether liberalization and the expansion of
agribusiness or support and protection for subsistence farming should
be priorities in international trade negotiations. Embedded NGOs
intervene in domestic political conflicts and play a major role in helping
developing countries identify their strategic interests. The co-constituted
nature of developing country interests raises important questions about
what motivates embedded NGOs to operate in this way and points to
the sixth key characteristic.

Embedded NGOs are second-order global development actors which
operate as agents of principal actors—development donors. In large
measure, embedded NGOs came into existence with the outgrowth
of innovation and privatization of development financing following
the 2002 Monterrey Consensus on Financing for Development.?® As the
major reference points for international development cooperation, the
Monterrey Consensus and the 2008 Doha Declaration®® articulated
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commitments to ensuring the increased availability of aid for developing
countries and to promote the internationally agreed Millennium Devel-
opment Goals (MDGs) for poverty reduction and sustainable devel-
opment.’! Developed countries agreed to increase their official
development assistance, and to develop and support innovative sources
of financing for development.*> The backbone of the Consensus is a
commitment to encouraging private international capital flows to
developing countries and using trade and financial liberalization to
combat global poverty.*® Since 2002, there has been an increased flow
of development aid through NGOs that support the goals and prio-
rities articulated by the MDGs and the Consensus. The UK’s Depart-
ment for International Development (DFID) provides perhaps the best
illustration of this trend.

As the Organisation for Economic Co-operation and Development’s
(OECD) third largest bilateral aid agency, DFID distributes funds to
combat global poverty through multilateral organizations such as the
EU and the World Bank, bilaterally to countries through country
assistance plans, and through partnerships with NGOs. International
and domestic NGOs compete for short-term grants and long-term
Programme Partnership Agreements.>* For example, DFID has pro-
vided over 30 percent of total funding for the International Centre for
Trade and Sustainable Development (ICTSD) since 2007.% As articu-
lated in its 2013-15 business plan, the ICTSD works to align with
DFID’s Operational Plan which includes a commitment to “build
support for open markets and wealth creation,” and to “work with the
European Commission, WTO and others towards securing progress on
trade liberalization that promises global growth and advances the
interests of poor countries.”*® These illustrations highlight the motiva-
tions of embedded NGOs, which are owing to a triple coincidence—
their normative commitments to sustainable development and socially
embedded global markets, their need to secure funding to secure their
existence, and their need to align priorities and policy prescriptions
with donors.

Embedded NGOs are based in both the global North and the global
South. Prominent examples include the ICTSD (Geneva, Switzerland),
International Lawyers and Economists Against Poverty (ILEAP)
(Toronto, Canada and Nairobi, Kenya), European Centre for Devel-
opment and Policy Management (ECDPM) (Brussels, Belgium), Trade
Policy Research and Training Program (TPRTP) (Ibadan, Nigeria), the
Centre for Policy Dialogue (CPD) (Dhaka, Bangladesh), and Environment
and Development of the Third World—African Centre for Commerce,
Integration and Development (ENDA-CACID) (Dakar, Senegal).
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With the exception of one exploratory working paper that identified
some of these actors working in the African context,>’ the role and
impact of embedded NGOs on the international trade regime remains
virtually unexplored in the literature.*®

Embedded NGOs and their quest for accountable and inclusive
trade policymaking

The need for greater accountability in global economic governance is
widely recognized.** At a minimum, accountability requires informa-
tion and transparency about the exercise of power, mechanisms to
monitor and evaluate performance and institutional effectiveness,
opportunities for decision makers to justify their actions, and proce-
dures through which poor performance or abuses of power can be
corrected. Moreover, most scholars agree that international organiza-
tions (IOs) should be accountable to affected persons. Indeed, as
Scholte puts it,*> an 10 “would be accountable to the extent that it is
transparent to those affected, consults those affected, reports to those
affected and provides redress to those who are adversely affected.”
However, there is a wide-ranging debate over who counts as “affected,”
who is entitled to hold decision makers in IOs accountable, and what
constitutes an abuse of power.*!

Some scholars argue that participatory and democratic models of
accountability are essential for effective and legitimate global govern-
ance.*> Others emphasize the need for “good governance” and argue
that horizontal or delegation models of accountability place sufficient
limits on the exercise and abuse of power in global governance.*
Grant and Keohane specify that multilateral IOs like the WTO,
World Bank and International Monetary Fund are consistently subject
to a combination of these two models of accountability and failure to
distinguish between them has generated considerable confusion in
contemporary discourses of accountability.** We can also conceive of
accountability regimes based on substantive purposes, i.e. 1Os are
accountable to the extent that they work to fulfill their mandates.
Meanwhile, the debate is rendered more complex by what Wolfe coins an
“accountability trilemma”*—IOs with multiple accountability regimes
like the WTO must trade off demands for efficacy, responsiveness and
coherence.

The promise of NGOs for improving the quality of governance at
the WTO clearly rests with participatory and democratic models of
accountability. Although many call into question the internal legiti-
macy and accountability of NGOs,*® most observers see potential for
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NGOs to improve the public and democratic accountability of the
WTO.*” NGO advocacy can make international trade negotiations and
WTO proceedings more transparent. They have enjoyed significant
success in pressuring the WTO Secretariat to improve public access to
WTO documentation and the dispute settlement process. These
improvements in transparency have enhanced outside monitoring and
scrutiny of WTO activities, particularly by NGOs. NGO advocacy cam-
paigns generate greater public awareness, debate and contestation on
key trade-related issues. NGOs have been instrumental in signaling the
deleterious impact of trade liberalization in a range of issue areas—
investment, health, genetically modified organisms, environment and
labor. NGOs may also give a voice to grievances and concerns that are
otherwise marginalized in international trade negotiations. In these
respects, NGOs promote the development of the global public sphere,
spaces where informed citizens may contest flawed choices and demand
that WTO decision makers justify their actions and policies.

Given the different tactics and objectives embraced by embedded NGOs,
this overview of the potential impact of NGOs on the accountability of
the WTO is incomplete. While their work may enhance the global
public sphere, embedded NGOs provide research and technical trade-
related expertise for the expressed purpose of empowering developing
countries, ensuring the WTO fulfills the Doha Development Agenda
(DDA) mandate and advances the goal of sustainable development,
and improving the quality of transparency, inclusivity, evaluation, and
correction for WTO member states. This means that we need a more
precise set of accountability criteria than those outlined above against
which to evaluate the impact of their work.

According to Wolfe, there is a series of six questions that must be
asked of any accountability regime: who, to whom, about what, through
what process, by what standards, and with what affects?*® Table 8.1
illustrates how these questions can be applied to the impact of embedded
NGOs on the WTO’s accountability regime.

Does the provision of research and technical trade-related expertise
by embedded NGOs render the multilateral trade regime more
accountable to WTO members, especially developing and least devel-
oped countries, and the citizens they represent? Does it increase the
likelihood of fulfilling the development priorities of the Doha Round
and introducing policies that serve the three pillars of sustainable
development—economic, social, and environment? Does it increase the
capacity of developing and least developed countries to participate in
international trade negotiations? Does it result in the introduction of
new rules and policies or the evaluation and adjustment of existing
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Table 8.1 Accountability criteria

Who To About Through Criterial With what
whom what what standard of effect on
process assessment agents
Interna- WTO Doha Inclusive Introduction,  Sustain-
tional mem- Develop-  participa-  evaluation and able eco-
trade bers ment tion, con- adjustment of nomic
system/ and the Agenda sultation substantive growth,
WTO citizens  mandate; rules and policy or
they sustain- policies develop-
repre- able ment
sent develop- space,
ment increased
trade
policy
capacity

rules and policies that enable developing and least developed countries
to realize sustainable economic growth, increased trade capacity, and
availability of policy space to pursue development goals? In order to
answer these questions, we can examine the impact of embedded
NGOs on the WTO’s accountability regime along four dimensions:
transparency, evaluation, consultation, and correction.

Transparency

The first and least controversial dimension is transparency. In addition
to making WTO documentation more widely available and increasing
public visibility and awareness of the WTO, embedded NGOs aim to
make information about its activities more accessible and streamlined,
to the public as well as to academics, national trade negotiators, gov-
ernment departments, and the trade policy community. For example,
the ICTSD publishes 13 weekly and monthly periodicals free of charge
such as the Bridges Weekly Trade News Digest, BIORes, and the Bridges
Review. It co-publishes, with other NGOs, a series of regional period-
icals such Passerelles with ENDA Tiers Monde and Eclairage sur les
Négociations with ECDPM. It maintains a pronounced presence on all
major social networking cites such as Twitter and Facebook, providing
up-to-the-minute information and analysis on ongoing trade-related
issues. The ICTSD collaborates with other organizations and research
institutes to generate approximately 100 research papers and policy
briefs annually.* It also conducts an annual survey to take the pulse of



180 Erin Hannah

its audience, to gather information about how best to improve the
provision of research and analysis, and to identify the various uses of
its outputs. We find similar initiatives in other organizations, but on a
much smaller scale. For example, the TPRTP publishes the African
Journal of Economic Policy twice annually, and ILEAP issues a series
of background briefs with the goal to inform/educate researchers, trade
negotiators, and policymakers.

The provision of information by such organizations is touted by
embedded NGOs as politically neutral. They view themselves as con-
duits of non-partisan research and analysis aimed at encouraging
knowledge-empowered participation in international trade policy-
making. There is no doubt that the information disseminated by
embedded NGOs has extraordinary reach,”® and has educated unpre-
cedented numbers of people about the activities of the WTO and
international trade negotiations more generally. However, it must also
be recognized that the information and knowledge generated by these
organizations is inherently value laden with a commitment to a more
liberal trade regime. By improving the transparency of the WTO, embed-
ded NGOs are also working to construct conventional wisdom about
the possibilities and desirability of global trade to work for sustainable
development.

Evaluation

Second, accountability can be assessed in terms of evaluation.
According to Scholte, “[a]ccountability entails an obligation to deter-
mine how affected circles have been affected.””’ Embedded NGOs
monitor, scrutinize, and assess the development and implementation of
trade policy. They aim to provide credible, evidence-based, and policy-
oriented assessments of new and existing rules. By conducting inde-
pendent impact assessments, they provide developing countries with
additional information and interpretations of official reports and
assessments offered by the WTO Secretariat and other 10s.

The ICTSD has developed a series of impact assessment methodol-
ogies and implemented them in a range of issue areas. For example, in
an effort to assist developing countries to develop and articulate their
respective positions on the special safeguard mechanism (SSM) for
agriculture, the ICTSD collaborated with personnel from the South
Centre and FAO to develop a methodology for identifying sensitive
products (SP).>> The aim was to help individual countries oper-
ationalize the SP and SSM concepts in order to protect food security,
livelihood security, and rural development.’* The ICTSD initially
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conducted in-country field testing of the methodology in six G33 coa-
lition>* countries—Barbados, Honduras, Kenya, Pakistan, Peru, and
Sri Lanka.> Additional studies took place in 2006 and 2007.>® These
country studies form the basis for the G33 coalition’s SP lists in WTO
negotiations.”’

The ICTSD also developed a simulation exercise designed to evalu-
ate the impact of various SSM proposals on individual G33 mem-
bers.”® The simulation was applied to six countries™ to determine how
the use of different triggers and remedies would affect different coun-
tries” access to the SSM and the effectiveness of the SSM in bridging
gaps between import and domestic prices.®® The findings of this report
were reflected in the G33 positions on trigger mechanisms and remedies
between 2008 and 2010.°'

Aid for Trade is another area where embedded NGOs have sought to
develop mechanisms for monitoring and evaluating new and proposed
rules. ILEAP has been a leader in producing assessments designed to
help developing countries mainstream trade into national develop-
ment strategies and to capitalize on the provision of official development
assistance—concessional loans and grants—for trade-related programs
and projects.> The ICTSD also recently developed a methodology to
evaluate the effectiveness and impact of AfT at the country level in
WTO member states.®

In addition, embedded NGOs also evaluate and utilize the impact
assessment reports conducted by other 10s. For example, ENDA-
CACID led a platform of West African organizations in commission-
ing and producing reports in response to EU Sustainability Impact
Assessment reports in Economic Community of West African States
(ECOWAS)-EU Economic Partnership Agreement (EPA) negotiations.
They cited concerns raised by the EU’s Sustainability Impact Assessment
to argue that the level of liberalization on the negotiating table would
have deleterious effects on employment and manufacturing in West
Africa.®* They also leveraged their legal capacity to challenge the
conventional wisdom that WTO law obliges parties to FTAs to liber-
alize 90 percent of their trade flows. West African NGOs conducted
their own legal assessments, researched EPA alternatives, and funneled
information to West African negotiators that was hitherto unavailable
and even denied by the EU. According to Trommer, the West African
tariff liberalization offer of 60 percent resulted from the research and
assessments conducted by NGOs.®> Though formally outside the pur-
view of the WTOQO’s accountability regime, by evaluating the empirical
and legal basis of the EU’s trade and development vision in EPA
negotiations, NGOs raised broader questions about the desirability of
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liberalization and integration in West Africa and the linkages between
free trade and sustainable development for least developed countries.

Overall, embedded NGOs show potential for improving the evalua-
tion dimension of the WTQO’s accountability regime and of the inter-
national trade regime more generally. However, this brief illustration of
their activities raises questions about impact and uptake. Future
research should explore the conditions under which the production of
knowledge and information, impact assessments and metrics impact
negotiations and translate into policy change and agenda setting.®® We
also require a better understanding of the implications if the research
and assessments by embedded NGOs are faulty or based on inaccurate
information. Finally, we must explore questions related to power and
autonomy and be aware that embedded NGOs may be constructing
and reinforcing patterns of dependence or over-reliance for developing and
least developed countries.

Consultation

The third dimension of accountability is consultation. Those affected
by the rules should have meaningful opportunities to shape outcomes
and be included in negotiations leading to the construction and
implementation of new rules.’” The primary aims of embedded NGOs
are to improve the quality of participation and empower developing
countries to articulate and defend policy choices in international trade
negotiations. Indeed, the stated purpose of the ICTSD is to:

[empower] stakeholders in trade policy through information, net-
working, dialogue, well-targeted research, and capacity building.
ICTSD identifies knowledge gaps in international trade rule- and
policymaking from a sustainable development perspective; it
mobilizes the best expertise around the world through dialogue
and research to address those gaps in a solution-oriented way; it
processes the knowledge generated through these processes so
that it is applied and relevant for international policymaking pro-
cesses; and it delivers this knowledge to sustainable development
constituencies in a timely manner.%®

Embedded NGOs also prioritize autonomous capacity building.
According to ILEAP,

in order for developing countries to compete effectively and
equally in international trade negotiations, they need more than
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access to the advice of dedicated professionals. They must also
develop their own capacity to act for themselves, including the abil-
ity to negotiate effectively, to define and assess options, to identify
the appropriate experts, and to evaluate their performances.®

Embedded NGOs aim to equip developing countries to participate
effectively in international trade negotiations and shape the rules that
will ultimately determine their collective destinies through a four-
pronged strategy. First, they aim to increase the supply of experts in
developing countries by offering mentorships and conducting in-
country training sessions. For example, in March 2011, ILEAP part-
nered with the Commission of ECOWAS and the West African
Economic and Monetary Union to host a regional training workshop
for the West African Technical Working Group on Trade in Services.
The objective was to help regional experts better understand the “ele-
ments that are required to design, manage and implement a more
comprehensive approach to services sector development,” and to
develop their capacity to advance these positions in international
trade negotiations. They were trained in the application of a metho-
dology designed to conduct regulatory audits and competitiveness
assessments in different services-related sectors with the objective to
establish “knowledge anchors” in the region that could provide advice
and support to their respective governments.”’ ILEAP also offers a
Fellow Program in Geneva through which students or recent graduates
of advanced degrees in law, economics, or related programs from
developing countries work to monitor and report on international
trade negotiations. They receive negotiation skills training, signal to
ILEAP areas that may require its services, and act as conduits of
information between capital-based and Geneva-based researchers and
negotiators.”!

The second prong of the capacity-building strategy is the staging of
in-country or regional workshops for broad-based multi-stakeholder
dialogue, collaboration and networking on substantive and technical
aspects of international trade negotiations. Since 2005, the ICTSD has
hosted a series of such workshops on the SSM and SP within G33
member states. As part of the in-country field testing of the SP meth-
odology, local researchers, trade officials and academics were brought
together to consult with farmers and civil society organizations at the
local and sub-national levels to discuss import sensitivities and the
potential impacts of further liberalization. In November 2011, ILEAP
and the ICTSD partnered to host a sub-Saharan Africa-wide work-
shop in Nairobi, Kenya, on trade in services negotiations and services
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sector development. The event brought together a range of actors
including national and regional officials responsible for trade in ser-
vices negotiations, non-state actors from the sub-Saharan African pri-
vate sector and civil society, academic researchers, think tanks, and
non-African experts from I0s, NGOs, and donors.””> There are
numerous additional examples of such initiatives by developing coun-
try-based embedded NGOs that are designed to increase the range of
input, research, expertise, and evidentiary basis of developing country
positions in trade negotiations, such as the CPD’s Young Scholars
Seminar Program and the Capacity Building Training Workshop on
Trade Facilitation.”®

A parallel initiative, and the third prong of the capacity-building
strategy, is the staging of workshops and meetings in Geneva. These
meetings often take place in parallel to ministerial meetings at the
WTO and are designed to facilitate networking, coalition building and
innovative thinking and analysis among a range of stakeholders
including academics, policy researchers, intergovernmental organiza-
tions, NGOs, parliamentarians, businesses, and national trade officials.
The objective is to generate inputs and ideas on sustainable develop-
ment and trade policy for future and ongoing negotiations. The Trade
and Development Symposiums, for example, hosted by the ICTSD,
serve this purpose.’*

The final and least documented dimension of capacity building is the
inclusion of embedded NGO representatives in the official trade dele-
gations of WTO member states at Ministerial Conferences. Although it
is acknowledged that these actors have a “significant” presence in offi-
cial trade delegations,” to date little is known about the extent, formal
role or impact of the inclusion of these actors,’® or how this compares
to the inclusion of other private actors such as business associations.”’

Correction

The most important test of accountability and the final dimension
along which we can evaluate the impact of embedded NGOs on the
WTO’s accountability regime is correction. Is the WTO doing what it
said it would do and learning from its mistakes by correcting the
harmful consequences of its policies or introducing policy changes to
address its shortcomings?’® A commitment to redress persistent
inequalities and unfair terms of trade between developed and develop-
ing countries constitutes the foundation for the Doha Development
Round. Indeed, the primary objective, as articulated in the Ministerial
Declaration in Qatar in 2001, is to reform the international trade
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regime such that it promotes economic growth and sustainable devel-
opment in the poorest regions of the world.” Paragraph 1 of the
Ministerial Declaration establishes that progressive elimination of barriers
to trade is the coveted path to achieving these goals:

The multilateral trading system embodied in the World Trade
Organization has contributed significantly to economic growth,
development and employment throughout the past fifty years. We
are determined, particularly in the light of the global economic
slowdown, to maintain the process of reform and liberalization of
trade policies, thus ensuring that the system plays its full part in
promoting recovery, growth and development. We therefore
strongly reaffirm the principles and objectives set out in the Mar-
rakech Agreement Establishing the World Trade Organization, and
pledge to reject the use of protectionism.

Paragraph 2 also explicitly recognizes “the need for all our peoples to
benefit from the increased opportunities and welfare gains that the
multilateral trade regime generates.” WTO members affirmed their
commitment to sustainable development, the idea that “acting for the
protection of the environment and the promotion of sustainable devel-
opment can and must be mutually supportive.” Furthermore, the needs
and interests of developing countries were to be placed at the heart of
the work program adopted by the Doha Ministerial Declaration provided
they are consistent with the principles outlined in Paragraph 1.

In terms of more tangible commitments, trade-related technical
assistance was promised in the interest of filling the capacity deficit in
international trade negotiations. WTO members acknowledged the
need to improve the volume and quality of developing and least
developed country participation in trade negotiations, and to help
them make effective use of the flexibilities contained in existing
Agreements. In this vein, WTO members also promised to address
implementation-related issues raised by the Like-Minded Group
(LMG) of developing countries concerning imbalances in the WTO
Agreements.®® Essentially, the LMG raised almost 100 items of concern.
In addition to outlining the difficulties experienced by least developed
and developing countries in implementing their own commitments, the
LMG addressed the failure of developed countries to implement a
range of commitments including “policy space” provisions.®’

The notion of “policy space” gained currency during the Uruguay
Round of multilateral trade negotiations. At its core, this concept is
founded on the premise that the burden of adapting to new trade rules
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and disciplines falls most heavily on countries with the least capacity to
do so. It also recognizes that international trade rules place downward
pressure on developing countries’ ability to regulate domestically and
to promote industrial policy, thereby constraining their ability to
pursue sustainable development priorities and industrial development.
The idea is to carve out space from WTO disciplines to allow developing
countries sufficient policy space or flexibility and time to adjust to new
trade rules. Such space is most commonly manifested in the form of
special and differential treatment (SDT) for developing countries.®
SDT provisions include:

e longer time periods for implementing agreements and
commitments;
measures to increase trading opportunities for these countries;
provisions requiring all WTO members to safeguard the trade
interests of developing countries;

e support to help developing countries build the infrastructure for
WTO work, handle disputes and implement technical standards;
and

e provisions related to least-developed country members.®

Moreover, Paragraph 44 of the Doha Declaration includes special
provisions for the review and, where appropriate, re-articulation of
SDT provisions with the objective of “making them more precise,
effective and operational.” In sum, the new rules being negotiated at
the WTO should enable developing and least developed countries to
realize sustainable economic growth, increased trade capacity, and
availability of policy space to pursue development goals.

Embedded NGOs seek to empower developing countries to demand
that the WTO fulfill this agenda and further the goal of sustainable
development. Their tactics, outlined above, are designed to provide
assistance to developing countries to mainstream trade into national
development strategies and ensure they are consistent with their
broader economic, social and environmental agendas. On the other
hand, they are designed to provide the networks, tools, resources, ideas,
and knowledge necessary to enable developing countries to articulate
these priorities in international trade negotiations. Embedded NGOs
seek to assist developing countries to socially embed the international
trade regime and carve out additional policy or development space in
new and novel ways. In order to evaluate the impact of embedded
NGOs on the WTO’s accountability regime along this dimension, we
must assess the extent to which the provision of research and technical
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trade-related assistance helps developing countries realize the intro-
duction of new rules and policies or the evaluation and adjustment of
existing rules and policies that serve these ends.

Conclusion

Embedded NGOs are highly specialized NGOs that engage in
demand-driven advocacy and leverage their legal and technical trade-
related expertise across a range of issue areas—such as fisheries, agri-
culture, services, or aid—in order to promote sustainable development
priorities, carve out policy or development space from international
trade rules, and increase the trade policy and negotiating capacity of
developing and least developed countries. This chapter has developed
an analytical framework for evaluating the impact of embedded NGOs
on the WTO’s accountability regime by delineating four dimensions for
analysis—transparency, evaluation, consultation, and correction. There
are a number of factors we nevertheless need to bear in mind when
considering embedded NGOs.

First, there are issues with the institutional and geographic attributes
of embedded NGOs. They are overwhelmingly based in the global
North and are directed by Western-educated, middle-class people.
They also have far more resources and access to the WTO than NGOs
located in the global South. These factors raise the question of whether
Northern-based embedded NGOs are the appropriate actors to provide
a voice or act as a mediating agent for developing and least developed
countries in international trade negotiations.®* We must also inquire
into whether there is a Western bias in the research and technical
assistance provided by embedded NGOs®® that may serve to reproduce
social hierarchies or inequalities.®

Second, although embedded NGOs may empower and give a voice
to otherwise marginalized actors in the international trade regime,
there is uneven engagement across issue areas and developing and least
developed countries. This issue was raised, for example, in a 2007
independent, third-party evaluation of ILEAP®” and may also serve to
exacerbate inequalities in the international trade regime.®®

Third, there are concerns about accountability, and these issues are
not particular to embedded NGOs. Indeed, critics question whether
most NGOs have sufficient transparency, representativeness, and par-
ticipation mechanisms to ensure their own internal accountability.®
Also at issue is the external accountability of NGOs and the question
of to whom they are accountable and by what mechanisms.”
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Finally, and most significantly, embedded NGOs are knowledge
producers in global trade. They are central to the construction of con-
ventional wisdom about the limits and possibilities of trade to work for
development, and they impact the strategies, resources, and patterns of
empowerment in the global South. The creation and dissemination of
knowledge in global trade is inherently political. Given that they are
predominantly status quo-maintaining, second-order development
actors, embedded NGOs endorse a liberal international economic order.
Future research should further investigate the conditions under which
one becomes a knowledge producer and how non-state actors acquire and
legitimate knowledge.”! We also need to explore how the construction
and dissemination of knowledge by embedded NGOs reinforces dominant
trade narratives and power asymmetries in global trade.

In order to understand better how these dynamics are at play in
global trade and to evaluate the impact of embedded NGOs on the
WTO’s accountability regime, future research should trace the provi-
sion of research and technical trade-related assistance by embedded
NGOs to developing and least developed countries in the context of
ongoing WTO negotiations. Possible issue areas of focus include fish-
eries subsidies negotiations, agriculture negotiations, services negotia-
tions, and AfT negotiations. These are areas of key strategic concern to
developing countries and constitute both major stumbling blocks and
windows of opportunity in the ongoing Doha Round of multilateral
trade negotiations. Embedded NGOs are actively engaged in the pro-
vision of research and technical trade-related assistance to both devel-
oped and developing countries in these areas. Analyses of these areas
would provide insight into the differing nature of relationships between
NGOs and a variety of WTO members. Moreover, the areas vary in
terms of the types of policies (positive, regulative policies versus nega-
tive policy space) advocated by embedded NGOs. Therefore, com-
parative case studies of embedded NGO advocacy in these areas would
shed light on the varied role and impact of embedded NGO expertise,
and help to elucidate some of the opportunities and constraints on
embedded NGO agency in international trade negotiations.

Another fruitful avenue for research is the role of embedded NGOs
in the negotiation of North-South FTAs, such as the EU’s Economic
Partnership Agreements. In light of the failure of WTO members to
conclude the current round of multilateral trade negotiations, a grow-
ing number of countries are circumventing the multilateral trade
regime in favor of regional FTAs. It would be worthwhile to compare
whether embedded NGOs show more or less promise in affecting
regional or multilateral trade negotiations and to explore how the
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challenges outlined above play out in the different negotiating contexts,
especially given the widespread concern that FTAs serve to ratchet-up
trade disciplines and exacerbate power and knowledge asymmetries in
the international trade regime.
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9 Southern trade intellectuals in
expert knowledge creation'

James Scott

The role of intellectuals in international politics

The privileges of power

Identifying Southern trade intellectuals and their relationship with
the rising powers

Framing the Doha Round impasse

The emancipatory potential of Southern trade intellectuals?
Conclusion

The emergence, or re-emergence, of the so-called “rising powers” of the
global South is frequently seen as a serious challenge to the stability
of the prevailing, Western-dominated order. However, while the rise of
Brazil, India, and China has undoubtedly altered the dynamics of
World Trade Organization (WTO) negotiations, the broader implica-
tions remain obscure due to continuing areas of uncertainty. The extent
to which the rising powers truly challenge the existing system remains
questionable,” as does the level of influence that they have attained.’

This chapter looks beyond the dynamics of the conspicuous small
group negotiations in the WTO to try to understand the changes
taking place beyond the high-profile, direct negotiations. It argues that
more subtle shifts in the dynamics of trade governance can be per-
ceived, one of which is the increasing involvement of the rising powers
in providing expert knowledge and intellectual leadership to the devel-
oping world. Specifically, it is the contention of this chapter that there
is emerging a new set of trade specialists from the global South, pri-
marily originating from the rising powers, who operate as a loose
epistemic community providing an alternative source of expert knowl-
edge around trade negotiations. They have frequently acquired their
knowledge from direct experience as trade negotiators, and they cohere
around a shared commitment to a broadly “new developmentalist”*
understanding of global trade.
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This group, and the intellectual leadership that it is able to exercise, has
weakened the dominance previously enjoyed by the Western powers over
trade analysis and broadened the range of voices providing expert opi-
nion on trade matters. This development forms an important area of
leadership provided by the rising powers to less developed countries, which
continue to suffer severe trade analysis constraints. That said, concerns
remain over whether this epistemic community, being largely tied to the
rising powers, can be wholly trusted by other developing countries. Over-
reliance on the intellectual leadership of this group must be guarded against.

In making this argument, the chapter draws on, and seeks to extend,
the insights generated by analyses of epistemic communities and how
they influence international politics. It applies this framework to
investigate the way in which the identified group of Southern trade
intellectuals have articulated an interpretation of the pattern and pro-
gress of the Doha Development Agenda (DDA) negotiations, particu-
larly in providing an alternative framing of the impasse in the Doha
Round that challenges the narrative put forward by the United States
and European Union (EU). This intellectual leadership has enabled
other developing countries to resist the rich countries’ pressure to
conclude the round more strongly than would otherwise have been
possible, despite the lack of real development content that the DDA
offers. The case provides an example of an epistemic community oper-
ating in an area in which there is no objective interpretation of events;
this is in contrast to much of the existing literature on epistemic com-
munities, which draws heavily on the role of scientific knowledge in
influencing political outcomes.

The chapter unfolds as follows. The next section examines the role
given to intellectuals within the various strands of international poli-
tical economy theory, with a particular focus on epistemic commu-
nities. Following that, the chapter sets out the privileged position that
the traditional Western powers have enjoyed in trade analysis and in
interpreting events, as it is against this set of narratives that the set of
Southern intellectuals cohere. In section four the chapter turns to
identifying some of the people who fall into the category of Southern
trade intellectuals, though only an indicative rather than a prescriptive
list is given. Section five explores the role of this group of intellectuals
in articulating an interpretation of the current impasse in the DDA
that deflects and nullifies the narrative of the United States and EU
and the blame that they direct towards the rising powers. The penulti-
mate section examines some of the benefits this has brought for other
developing countries and highlights potential concerns, before the final
section draws some conclusions.
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The role of intellectuals in international politics

The issue of intellectual leadership within international politics has
grown over time. Goldstein and Keohane argue that ideas are impor-
tant variables in explaining foreign policy under a variety of circum-
stances, though more basic political interests also remain at work.’
Somewhat similarly, within the “new institutionalism” ideas have been
turned to as a means of overcoming various theoretical shortcomings,
bolstering existing analytical tools.® Peter Hall, for instance, uses ideas
as a means of understanding significant institutional change, which has
been a consistent challenge in historical institutionalism.”

The works of Antonio Gramsci and those that have been derived
therefrom, such as that of Robert Cox and Stephen Gill, have also
given a central role to ideas and the intellectuals who propagate them
in understanding the international system. Gramsci’s conceptualization
of intellectuals brings to the fore the function that they have in defin-
ing, promoting and sustaining what Cox terms collective images of
social order—that is, “differing views as to both the nature and the
legitimacy of prevailing power relations, the meaning of justice and
public good, and so forth.”® In this way, knowledge production is
inherently bound up with identity and interests.”

Gramscian frameworks offer important insights, but the grounding
of intellectuals in particular social forces is somewhat problematic in
the context of the subject examined in this chapter. The economies and
associated class structures found within the rising powers are at present
too dissimilar to form a coherent analytical basis from which to draw a
set of like-minded intellectuals. For this reason, this chapter adopts a
theoretical approach based in social constructivism, which has pro-
vided some of the greatest advances in analyzing the role of ideas and
intellectuals in shaping politics.

John Ruggie’s pioneering work in social constructivism examined the
role that ideas such as liberal trade theory play within the global
arena, and how ideas are a crucial element in understanding how a
dominant state creates a particular international order. In this concep-
tion, “[p]olitical authority represents a fusion of power with legitimate
social purpose,” which in the post-World War II context, Ruggie
famously characterized as “embedded liberalism”—the wedding of a
liberal trade and monetary regime with the right to intervene in the
domestic economy to protect core interests (such as employment) and
provide economic stability.'” Ruggie traces the emergence across the
industrial world of a set of social objectives around such intervention,
highlighting the importance of key intellectuals such as John Maynard
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Keynes. Thus for Ruggie, intellectuals and the ideas they promote play
a central role in defining the “legitimate social purpose” that provides
the content of an international regime.

The concept of epistemic communities set out by Peter Haas draws
from social constructivism and sets out how groups of intellectuals oper-
ate to construct and disseminate particular worldviews.!' Haas argues
that how states “identify their interests and recognize the latitude of
actions deemed appropriate in specific issue-areas of policymaking are
functions of the manner in which the problems are understood by
the policymakers or are represented by those to whom they turn for
advice under conditions of uncertainty.”'> Networks of experts serve a
crucial function in this process, helping states to identify their
interests and framing issues for collective debate. Under certain condi-
tions such networks may form epistemic communities, defined as
“network[s] of professionals with recognized expertise and compe-
tence in a particular domain and an authoritative claim to policy-
relevant knowledge within that domain or issue-area.”'® Epistemic
communities provide interpretations of social and physical phenomena
and can become important actors at both national and transnational
levels.

Much of the subsequent work on epistemic communities focused
only on scientific groups, but this was explicitly not the original con-
ception Haas put forward.'* Notably, for present purposes high-level
diplomats are identified as potential members of epistemic commu-
nities, holding a privileged position in translating expert knowledge
into political action.'?

Those using the epistemic communities concept have made numer-
ous insights and refinements to the theory. Johannes Lindvall finds that
expert ideas have “real but limited effects on policy.”'® Expert ideas are
used instrumentally, he argues, to pursue prior held aims, rather
than at a more fundamental level of formulating policy objectives.!”
Schot and Schipper question whether epistemic communities need to
cohere around a shared set of causal and normative beliefs as Haas
assumes.'® They find in the case of European transport policy that an
epistemic community can be effective even without these features if
engaged in a common policy initiative. Ponte and Cheyns highlight the
possibilities that epistemic communities hold for benefiting weaker
groups if used well.'® Meanwhile, by contrast, Rethel finds that mar-
ginalized groups can find their political exclusion exacerbated by the
operation of epistemic communities.?’

Collectively, the epistemic communities literature provides powerful
insights into how intellectuals gain traction in political processes
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through operating in collective, loosely formed groups of experts. By
forming networks of recognized experts, epistemic communities are
able to provide ready analysis and frames of understanding to impor-
tant communities, including politicians, who may lack the expertise (or
in some cases simply the time) to comprehend fully the issues in ques-
tion. These networks are important non-state actors that are able to
influence the direction of international negotiations.

While the rising powers remain secondary to the established powers,
their influence will be heavily conditional upon the degree to which
they can provide wider diplomatic leadership to other developing
countries. Intellectual leadership in trade policy is one area in which
that is taking place. The following section examines the privileged
position enjoyed by the most powerful Western states in setting the
terms of trade debates and the structures of ideational power with
which the epistemic community, identified below, must contend.

The privileges of power

As Erin Hannah demonstrates,?! drawing from Adler and Bernstein,*?
at the core of the global trade system is a legal/liberal episteme which
is highly resistant to change and defines the bounds of what policy
options are possible. Epistemes are identified as “the deepest level of
the ideational world,” which endow privileged actors “with the authority
to determine valid knowledge or to reproduce the knowledge on which
an episteme is based.”* The legal/liberal episteme in the trade system
not only constrains what potential policies are available, but is the lens
through which members are judged to be acting in compliance with the
regime. States, particularly the weakest,>* feel strong social pressure to
remain within the bounds of compliant behavior as dictated by the
prevailing episteme, or more specifically, by those in a position to be
the interpreters and arbiters of that episteme.”> This forms a potent
constraining force pressuring others to conform to the policy preferences
of prevailing powers. In the present context, opposition to the agenda put
in place by the most powerful actors relies on legitimation through
rigorous, well-articulated intellectual advocacy.

The perspective of the dominant Western states is further aided by
their influence over other key organizations of global governance.
Reflecting on her experience as a Nicaraguan WTO delegate, Gloria
Maria Carrion Fonseca argues that:

WTO negotiations are frequently influenced by studies and ana-
lyses presented by institutions who share a fervent belief in the



202  James Scott

tenets of free trade. The World Bank, the IMF [International
Monetary Fund], regional banks like the Inter-American Devel-
opment Bank and the WTO itself thus acquire structural power
during negotiations, because their vision of the economy and
development prevails and their arguments, statistics and rationales are
never questioned. The negotiators generally accept their analyses
as absolute truths.”®

Developing countries are particularly susceptible in this regard. With
limited staff and relatively high staff turnover, there is comparatively
little build-up of knowledge among many developing countries.?’
This lack of rooted knowledge accumulation places them in a particu-
larly weak position to withstand the pressure of the dominant episteme
and the interpretation of events put forward by the most powerful
actors, assisting their incorporation into the hegemonic trade agenda.

WTO members that oppose that agenda are treated as pariahs,
standing in the way of progress—a “won’t-do” country in former US
Trade Representative Robert Zoellick’s dismissive phrase.”® When
developing countries seek to oppose the most powerful countries too
stridently they are slapped down. The G20, for instance, was dismissed
by one US delegate as a “third-world chest thumping festival led by
Brazil and India,” following its rejection of the offer on agriculture the
rich countries put forward at the Cancun Ministerial Meeting of
2003.% Characterizing developing countries as “won’t-do” countries
that stand in the way of progress is thus used as a means of dis-
ciplining behavior and ensuring that the direction of trade governance
continues to favor the most powerful states, consonant with the
(qualified) liberalizing agenda they favor.

This highlights why it is crucial that alternative, well-articulated
narratives are put forward that challenge those of the rich Western
countries. That said, the assertion of a “developing country perspec-
tive,”*? as it were, is not new, but in present times the emergence of the
rising powers has instilled a confidence and security to dissenting
voices. There have always been developing country ambassadors and
diplomats who have sought to argue their case and refused to accept
meekly the dominant discourse, but in the past they have often been
silenced by pressure from the United States and EU, which have
been known to push ministers to remove representatives in Geneva
considered to be too forthright.*!

The reliance on Western aid and the weak understanding within
many capitals of what happens in Geneva facilitates this process. While
this is still a problem today, it is diminishing as new donors emerge,



Southern trade intellectuals in expert knowledge 203

lessening the leverage the traditional donors have. Thus the structural
changes in the global economy are diminishing the ability of the most
powerful states to dominate proceedings by silencing dissenters within
Geneva, facilitating the emergence of powerfully placed alternative voices.

The picture that emerges is that the most powerful states have always
enjoyed a privileged position with respect to dictating the interpreta-
tion of events and whether others are acting in conformity with the
spirit of the system. Furthermore, the United States and EU are
known, at times, to use more coercive means to silence dissent from
developing countries. Yet, these two leading WTO members are increas-
ingly challenged over their interpretation of events by a group of intel-
lectuals from the global South operating as an epistemic community.
The next section begins to identify who falls into this group.

Identifying Southern trade intellectuals and their relationship with
the rising powers

The intellectuals of interest here form a loose epistemic community, the
members of which frequently, though not always, draw their expertise
from direct experience of trade negotiations as former or current
representatives of developing countries in the General Agreement on
Tariffs and Trade (GATT)WTO. Many are from rising powers
(broadly defined), while others have a link to the rising powers through
the organizations they head being funded primarily by the BRICS
(Brazil, Russia, India, China, and South Africa) countries.

A prescriptive list of the members of this group is not possible since
membership of the group is not rigidly defined. The list given below is,
for this reason, indicative only and by no means meant to be a com-
plete delineation of who falls into the group of relevant Southern trade
intellectuals. Attempts to form any such list would be impossible and
counterproductive since epistemic communities are seldom rigidly
demarcated but have blurred boundaries. An overly expansive list of
individuals would inevitably risk including marginal players, clouding
the analysis. As such, those identified here are those individuals who
are particularly prominent—those at the core of the epistemic com-
munity. Focusing on them forms a means of beginning the analysis,
through examining the contribution of what might be seen as archetypal
examples.

These core members include:

e Debapriya Bhattacharya, former ambassador and permanent
representative of Bangladesh to the WTO and the United Nations
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(UN), former special advisor on least developed countries (LDCs)
to the UN Conference on Trade and Development’s (UNCTAD)
secretary-general;

e Ujal Singh Bhatia, former ambassador of India to the WTO and
current Appellate Body member;

e Faizel Ismail, South Africa’s former ambassador and permanent
representative at the WTO;

Martin Khor, executive director of the South Centre;
Pradeep Singh Mehta, secretary-general of the Consumer Unity
and Trust Society (CUTS) International, India;

e Ricardo Meléndez-Ortiz, former permanent representative of
Colombia to Geneva, including acting as a negotiator in the Uru-
guay Round and director of the International Centre for Trade and
Sustainable Development (ICTSD); and

e Sun Zhenyu, former ambassador of China to the WTO.

The individuals identified above each have personal claims to exper-
tise. However, personal position and claims to knowledge are not
necessarily sufficient to wield influence but must, at times, be enhanced
through the position of the intellectuals within key institutions. A
number of these prominent Southern trade intellectuals achieve greater
impact through being leaders of trade-focused nongovernmental orga-
nizations (NGOs), enabling them to direct research outputs towards
core concerns of the developing world and helping to increase the
dissemination of their ideas. This is true of Ricardo Meléndez-Ortiz—
founder and executive director of ICTSD; Debapriya Bhattacharya—
executive director of the Centre for Policy Dialogue in Dhaka,
Bangladesh; Sun Zhenyu—chair of the China Society for World Trade
Organization Studies, Beijing; and as already noted, Martin Khor—
head of the South Centre; and Pradeep Singh Mehta—founder and
director of CUTS International. Importantly, the outlets for publishing
commentary and analysis provided by these organizations are fre-
quently used to publish the work of other members of the epistemic
community, cementing it as a group.

Through past or present direct involvement in trade negotiations
combined with being in prominent positions within trade-based
research organizations, the intellectuals identified above have (to recap
Peter Haas) “recognised expertise and competence [...] and an author-
itative claim to policy-relevant knowledge within that domain or issue-
area.”*? Though this is a diverse group, which should by no means be
considered to present a fully consistent set of opinions across all indi-
viduals, a core set of beliefs is nonetheless discernible. The intellectual
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tradition around which this group coheres pushes, to varying degrees,
against free-trade orthodoxy and seeks to open up greater space for
government intervention in pursuit of development goals. Though
cognizant of the benefits of trade and of trade liberalization, the group
highlights the inequalities and inequities of the current trade system and
seeks to carve out opportunities for developing countries to pursue an active
trade policy as part of national development strategies.>® This set of poli-
cies forms part of what has been termed the “new developmentalism,”**
which in turn draws from ideas relating to the “developmental state,
in which the government plays a key role in directing resources (both
state and private) into sectors delivering high productivity.

Many of those identified above are from BRICS countries, but the
importance of the rising powers to this epistemic community stretches
further. Finding themselves with much greater fiscal resources, the
emerging powers are expanding their support for Geneva-based orga-
nizations performing trade analysis for developing countries. For
example, the South Centre—which articulates an analysis across a
range of international issues from a stance strongly rooted in the
interests of the global South—increasingly being financed by the rising
powers. In 2008, the latest available data, 37 percent of the South
Centre’s donations came from South Africa, India and China. In this
way, the ability of the South Centre and its Executive Director Martin
Khor to provide intellectual leadership is partly enabled by the rise of
the global South.

In addition, the emergence of the rising powers also precipitates
important cultural changes. Specifically, it has changed the dynamics of
what is considered to be valid knowledge. As Robert Zoellick, in his
incarnation as president of the World Bank, has put it:

235

The new multipolar economy requires multipolar knowledge. With
the end of the outdated concept of the Third World, the First
World must open itself to competition in ideas and experience. The
flow of knowledge is no longer North to South, West to East, rich
to poor. Rising economies bring new approaches and solutions.*®

The emergence of the rising powers has altered the landscape of what
knowledge is considered valid and which experiences are considered
relevant to policy formulation. The epistemic community identified
here has been bound up with these changes. The following section
examines the role that they have played in the struggle to frame the
collapse of the Doha Round in 2008 and in countering the narrative
put forward by the United States and EU.
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Framing the Doha Round impasse

The collapse of the Doha Round of negotiations generated a great deal
of debate and analysis over what caused the failure of the talks.
Immediately following the failure of the 2008 Mini-Ministerial that
finally put the round on ice, the United States and EU began to try to
frame the failure of the talks in a way that depicted their own actions
in the most positive light and placed blame for the collapse elsewhere,
portraying the round’s failure as a consequence of the rising powers
being overly belligerent and failing to make sufficient concessions. The
United States placed the blame squarely on India and China. US offi-
cials claimed to have “swallowed hard and accepted” a compromise pro-
posal, while China and India were, they claimed, “obstacles to the
round” that had put the DDA into the “gravest danger.”*’ This stance
was picked up and repeated uncritically by elements of the media,*®
illustrating the privileged position afforded the rich countries in fram-
ing debates around trade. Subsequent scholarly analyses of the details
of the collapse painted a different picture, finding that “the Americans were
the ones who could most accurately be described as abandoning it.”*
China, meanwhile, had played a bridging role between India and the United
States.*” Nonetheless, the “blame game” over the collapse of the DDA
continued over subsequent years, with a string of US trade repre-
sentatives, sometimes supported by the EU, arguing that the failure of
the talks was down to the failure of the emerging powers to make
offers that reflect their newfound importance to the global economy.*!

Though the Doha Round remains deadlocked, nearly all WTO
members remain rhetorically at least committed to closing a deal at
some point, and the success of the Bali Ministerial Conference in
December 2013 reignited hopes in this regard.*> How the failure of the
talks is understood by wider constituents, including most importantly
the wider membership of the WTO—the roughly 120 countries not involved
in the July 2008 Mini-Ministerial—is crucial to determining where greatest
pressure for further concessions will be felt. Naturally, if the rich countries
are able to dominate the debate in this regard, the pressure for concession
from the developing world will rise concomitantly.

The epistemic community identified above has been at the forefront
of resisting the US/EU narrative and countering it with an alternative.
They have sought to frame the failure of the DDA as having little to
do with the rising powers but being, instead, a consequence of the rich
countries’ poor offers (particularly on reducing agricultural subsidies),
excessive demands (particularly in non-agricultural market access—
NAMA), and refusal to respect the negotiating mandates. This has
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formed a shared, coherent intellectual interpretation of the DDA
negotiations and the impasse therein that the group has propagated
within academic circles, in the media and through presentations at a
variety of trade-related events.

Prominent among the latter is the WTO’s annual Public Forum,
which brings together a range of stakeholders (including business
groups, academics and NGOs) with delegates and representatives of
other international organizations. This is not only an important forum
for shaping public perceptions of the WTO negotiations, but also a
significant channel for delegates from low-income countries to hear
and learn from a range of opinions, particularly for those who are not
usually resident in Geneva. The Southern trade intellectuals identified
above are among the most prolific participants in the Public Forum.
Ricardo Meléndez-Ortiz, for instance, participated in 11 panels
between 2009 and 2012, while Pradeep Mehta has five and Ujal Singh
Bhatia four. Very few others contribute as frequently.

The combined output of this epistemic community in scholarly
journals, trade journals, newspapers, online media, and at public events
forms a very comprehensive set of contributions, of which only a gen-
eral outline can be drawn here. While differences may be found in the
details and emphasis among the various members of the group, there is
a sufficient core agreement that can be said to form a coherent shared
interpretation.

Ujal Singh Bhatia has published commentaries in a variety of outlets
which flatly reject the accusations leveled by the United States and EU
at the rising powers. He has argued that the rich countries had made
demands for additional flexibilities in agriculture that would “drain the
agricultural negotiations of whatever ambition was achieved through
the formula cuts.”*® Furthermore, he placed the blame for the collapse
squarely at the feet of the United States, arguing that “[t]he reasons for
the present impasse are not systemic. They have less to do with faulty
institutional design than with the concerns of one large member,
specifically the domestic political compulsions of the US [...] The US
has defensive red lines across the range of negotiating areas.”** In this
sense, Bhatia turns the narrative being propounded by the United States and
EU on its head and situates the inadequacies of rich-country agricultural
concessions at the root of the impasse.

Martin Khor at the South Centre has also provided a stream of
analyses that push back at the US-EU narrative in a similar vein. He
has highlighted the “imbalance” in the current texts between the cuts
in industrial tariffs required of developing countries with those of the
developed countries’ agricultural policies.*> Echoing Bhatia, Khor
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places blame for the impasse in the talks with the United States, with
the rest of the world waiting “for the US to give up its unreasonable
demands.”*® Khor has repeatedly drawn attention to what he (and
many developing countries) feel to be the central problem with the
Doha Round as it currently stands, namely that:

there is little development content left in the proposals on the table
[...] Further, in the core negotiating issues of agriculture and
industrial tariffs [...] the special treatment for developing countries
has been whittled away. In fact it is the developed countries that
are getting special treatment.*’

Much of Khor’s output is published through the South Centre (of which
he is executive director) in its South Bulletin, which is widely read by
delegates from developing countries. His analysis of the Doha Round
thereby has a direct route to influence the broader group of developing
countries and shape their perceptions of the Doha Round impasse.

For Faizel Ismail, the primary concerns are the unwillingness of the
rich countries to stick to the mandates on which the round was laun-
ched and, like Khor, the steady erosion of the development content of
the round.*® Again, it is the United States and its domestic political
constraints that he argues are the greatest impediment to a deal, with
the United States “unwilling to work on the basis of [the] multilateral
texts,” and seeking to placate business lobbies demanding more
market access into the major emerging markets.*’ Elsewhere, however,
Ismail also highlights the role that the EU has played in pushing a
similar, albeit less extreme, agenda to that of the United States.*® Faizel
Ismail has consistently brought the discussion back to the mandates
agreed at the launching of the round at the 2001 Doha Ministerial, and
subsequently reaffirmed at the Hong Kong Ministerial of 2005, and the
attempts by the rich countries to ignore them.>!

Others have focused on the comparison between the texts on agri-
culture and NAMA. The offers made by the rich countries in agri-
culture will not lead to any reduction of the current level of
agricultural subsidies, representing a continued failure to deal with an
“endemic problem with international trade.”* By contrast, the Southern
trade intellectuals have argued that the current package in agriculture
and NAMA will result in greater market opening among the developing
countries (particularly China) than among developed ones.>

Debapriya Bhattacharya has sought to maintain attention on the
failure to deliver on the promised benefits to LDCs. Most notably, at
the Hong Kong Ministerial Meeting of 2005, LDCs were promised
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movement toward the provision of duty-free, quota-free market access.
Bhattacharya has consistently highlighted the failure of the major
players (which includes the BRICS but is mainly aimed at the rich
countries) to make good these promises, engaging instead in negotia-
tions on issues most of interest to themselves.>* Like others within the
epistemic community, Bhattacharya brings attention to the failure of
the major powers to negotiate on the basis of the mandates agreed at
the launching of the Doha Round.

The point made here is not to establish, or even comment upon,
which of these competing narratives is true. To do so would mis-
understand the manner in which multilateral trade negotiations take
place. There is no objective way to assess the commitments made in
trade negotiations, and the GATT/WTO has always relied on a looser,
more fluid means of assessing the reciprocity expected in deals.” It is
only the perceptions among members concerning whether or not the
offers made by other participants are sufficient that matter. This is a
central component of the principle of “diffuse reciprocity” that Keohane
identifies in operation in the GATT/WTO, in which “the definition of
equivalence is less precise, one’s partners may be viewed as a group rather
than as particular actors, and the sequence of events is less narrowly
bounded.”>® Clearly defined, objective measures of the contributions of
each member participating in the DDA are not warranted, and are
probably not even possible.

Rather, the point here is to highlight the role being played by this
core group of intellectuals from the global South in articulating a
counter-narrative to that presented by the rich countries. Furthermore,
this battle over how the impasse is framed has important wider rami-
fications. It is precisely because there are no objective measures of
which members have made greater concessions than others that sub-
jective perceptions matter so much, and hence the way in which the
collapse is framed—how it is contextualized and understood by a
broader audience—becomes critical.

For present purposes, the other developing countries are a key part
of that audience. Frequently lacking sufficient institutional capacity
and with a fairly high rate of turnover of their small Geneva-based
staff, low-income countries rely more than others on the leadership and
analysis provided by institutions and individuals that they consider
reliable. The epistemic community examined here has been crucial in
providing leadership to these other, weaker states. Such states can be
seen to have echoed the narrative put forward by the Southern trade
intellectuals concerning the collapse of the DDA, though they also add
their own interpretation of events. This is seen, for example, in the
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statements made following the collapse by the Africa Group, African,
Caribbean and Pacific (ACP) Group and LDC Group (collectively
known as the G90). The G90 statement on the 2008 Mini-Ministerial
notes the crucial importance of the “development content of the Doha
Development Round,” before going on to “call on the major trading
developed partners to show leadership and explore all possible efforts
to reach the necessary convergence among all the Members on the
major issues underpinning the negotiations.”>’ By placing the onus on
the developed countries to find a solution, the G90 countries are clearly
adopting a position much closer to that of the epistemic community
explored here.

This is also clearly seen in the statement of the ministers of the
Africa Group, which is forthright about who is blocking progress,
stating: “developed countries are [...] the ones who demanded it [i.e.
the launching of the DDA] and they are the ones blocking the move-
ment forward.”>® They also echo the stance of demanding a “real and
effective substantial reduction of trade distorting domestic support in
rich industrialized countries,” attention to the problem of import
surges in agriculture and sufficient flexibilities in NAMA “to nurture
and safeguard our industrial base,” and to protect policy space.>

In this way, the articulation of a more development-oriented framing
of the impasse in opposition to that of the United States and EU has
helped to prevent the rich countries from setting the terms of the debate
over why the impasse was reached, helped to prevent those other more
marginalized countries from acquiescing to a Doha Round agenda that
is not in their interests, and thereby helped to ensure that the Doha Round
did not follow the pattern of previous, asymmetric trade rounds.®
While this is positive, the next section examines some potential problems
associated with the rise of intellectual leadership by the rising powers.

The emancipatory potential of Southern trade intellectuals?

Understanding the impacts of prospective trade deals has been a per-
ennial problem for developing countries. It is widely accepted that
many developing countries simply did not know what the Uruguay
Round entailed and it was only when they began to implement it that
they realized the imbalance it held between the elements included for
developing countries vis-a-vis those included for benefit of the devel-
oped countries.®’ This experience highlighted the critical importance
played by technical capacity and trade policy analysis in facilitating
successful engagement in negotiations. As Debapriya Bhattacharya
puts it:
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Information and skilled analysis of that information are the key
determinants of a party’s ability to negotiate a successful outcome.
The highly technical nature of trade negotiations means that suc-
cess will depend on each party’s ability to develop solid arguments
based on reliable information and exhaustive analysis.®?

The growth of NGOs working on trade has provided one route to
addressing this problem, though debate remains over whether these
institutions hold the potential to make global governance more accoun-
table to weaker constituents.®? Arguably, NGOs cannot be relied upon
to fulfill this function since many are disengaging from the WTO due to
its ongoing “impasse.”*

To understand the resilience of networks that provide a more devel-
opmentally oriented trade analysis, it is important to look in more
detail at the individuals involved. As noted above, the epistemic com-
munity identified here gains their expertise, and thereby their influence,
primarily from having been former trade negotiators and having
worked, and continuing to work, directly in trade governance. For this
reason, we can expect them to be a more stable source of trade exper-
tise to developing countries than many alternatives. The foci of NGO
campaigns come and go, along with the provision of accompanying
reports and analysis. Epistemic communities built on individuals who
have been engaged with the trade system sometimes for decades are
likely to be more durable.

Yet, dangers remain for weaker states. The rising powers, given their
clear export competitiveness, have an interest in pursuing a process of
encouraging market opening among the developed countries while
maintaining as much policy space for themselves as possible to aid
their ongoing development strategies, and it is no surprise that this is
what the Southern trade intellectuals identified in this paper generally
advocate, given their links to the BRICS. However, LDCs and other
low-income countries often face a different set of challenges that are
not necessarily shared with the rising powers. For example, many
rightly fear that significant market opening by the major developed
countries will lead to a damaging erosion of preferences that will harm
the export interests of Africa and other marginalized areas. In this
regard, there is a clear potential conflict between the interests of the
rising powers and those of the LDCs.

In addition, it is important that any intellectual leadership given by
the rising powers does not translate into a creeping acceptance of the
exclusion of low-income countries from this inner negotiating circle. As
the quote from Bhattacharya highlights above, being able to
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understand and articulate your trade interests is of great importance if
you are to gain a successful outcome, but simply being present at the
negotiating table will always remain paramount.

As such, caution must be exercised to ensure that the LDCs and
other low-income countries do not come to rely too heavily on the
trade analysis and the intellectual leadership of the epistemic commu-
nity identified in this paper. Ultimately, it is essential that these mar-
ginalized countries are able to improve their own domestic capabilities
and state capacities to formulate trade policy since reliance on any
other sources will always be problematic.

Conclusion

The impact of the epistemic community examined here illustrates the
importance within global governance of the role played by experts in
framing international issues in areas of uncertainty and differing inter-
ests. Much of the existing epistemic communities literature, as noted
above, has focused on the role of epistemic communities of scientists
advocating established scientific knowledge to politicians who lack the
expertise to understand the issue fully. This chapter examines a differ-
ent case, in which there is no objective truth to the matter at hand (i.e.
the factors at play in the impasse in the Doha Round). Rather, there
are only contending perspectives being advocated by the various
groups involved. Yet epistemic communities here still play a key role in
influencing the agenda and in articulating the perspective of the rela-
tively weak, ensuring that their voice is not drowned by the more
powerful. Echoing the analysis of Ponte and Cheyns,®® the present case
reinforces the finding that for small or weak states promoting one expert
group over another is a crucial element in defending their interests
within international politics. Epistemic communities emerging from the
global South thereby form an important means of resistance by devel-
oping countries to adverse political pressures over how key interna-
tional events are framed. It is through these means that marginalized
states can seek to challenge the core episteme governing trade and the
privileges that it gives the architects of the system.

Within trade governance, the emergence of this group of intellectuals
and the effect that they have had on the DDA, and on trade policy
formulation more widely, form one area in which we can see the shift
in trade politics that the rising powers have brought about. Until the
Doha Round is concluded (if it is concluded), it is not possible to
assess fully the extent to which the traditional dominance of the
United States and EU on trade negotiations has been loosened. Nor is
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it possible to ascertain the extent to which the rest of the (non-rising)
developing world has been able to secure greater concessions. In this
context, the identification of this epistemic community of Southern trade
intellectuals offers one means of identifying how the shifting forces of global
production have altered the dynamics of international trade negotiations.

The provision to the developing world of alternative sources of trade
analysis is welcome, and has weakened the previous dominance that
the rich world, and the institutions that they control, had in supplying
trade advice to poor countries.®® The result is that the traditional
powers have been less able than before to push the rest of the members
into a multilateral deal regardless of the distribution of benefits.

We see then that the contours of WTO negotiations are being altered
by the rising powers, but in subtle ways. Too much focus has been
placed on the altered “geometry” of the negotiations (i.e. which mem-
bers are included in which negotiations) and on the battles within small
group meetings held between the United States, EU, Brazil, China and
India. While these high-profile changes are important, their impact can
be overstated. To understand the changes being brought to the WTO
by the rising powers demands attention to the more subtle shifts in the
dynamics of negotiations. This is less about the direct substance of
negotiation—which remains largely a debate over how far and how
fast to liberalize which sectors. Rather, the changes are found in the
nuances surrounding that process—the framing of key events and the
battle over who is empowered to interpret the negotiating process.
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