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Partl:

Introduction

Legal language does more than express thoughts. It reinforces certain world views and un-
derstandings of events.'

1

L. Finley, ‘Breaking Women’s Silence in Law: The Dilemma of the Gendered Nature of
Legal Reasoning’, 64 Notre Dame Law Review 886 (1989), p. 888.






1 The Definition of Rape in an
International Perspective

14 Background

The United Nations (UN) Secretary-General has emphasised that the elimination
of violence against women remains one of the most serious challenges of our times.>
Rape, as a crime that principally affects women and its prevalence in all states, cultures
and contexts, whether in an armed conflict or peacetime, represents a prime example
of this challenge. Sexual violence committed in armed conflicts has been termed “his-
tory’s greatest silence” by the UN and its eradication is considered to be a central issue
and a “top priority” in the work of the organisation? Part of the task has lain in end-
ing the “greatest silence” — that is, to systematically address and condemn sexual vio-
lence. The work involves exposing such myths as rape being an inevitable by-product
of war or an expression of local cultural traditions, rather than, for example, as a war
crime or as discrimination on the basis of sex.* Rape in war is frequently understood
to be an “intractable cultural trait™ and outside of that context as a “private matter”
perpetrated by lone, sexual deviants. Such fictions serve to minimise the gravity of
the crime and fail to acknowledge its pervasive nature. Another part of the challenge
is to, beyond solely addressing the widespread occurrence of rape, take measures to
eradicate the practice. Rape in all contexts has largely been characterised by a culture
of impunity, and it is maintained that changing a culture of impunity requires the

2 In-Depth Study on all Forms of Violence against Women, Report of the Secretary-Gener-
al, UN Doc. A/61/122/Add.1, 6 July 2006, para. 2.

3 “Ending History’s Greatest Silence”, Speech by Inés Alberdi, Executive Director, UNIFEM,
8 July 2009 & UN Action Against Sexual Violence in Conflict Programme, Security Coun-
cil, 6196th meeting, UN Doc. S/PV.6196, 5 October 2009, p. 3.

4 SC Res. 1820 on Women, Peace and Security, UN Doc. S/RES/1820, 19 June 2008 & “Rape
must never be minimized as part of cultural traditions, UN envoy [Margot Wallstrom]
says”, UN News, 25 March 2010.

5 “Rape must never be minimized as part of cultural traditions, UN envoy [Margot Wall-
strom] says”, ibid.



4

Chapter1

reformation of national laws to recognise such acts as crimes.® Improving the legisla-
tive framework on these matters has been stressed as essential by the UN Secretary-
General” This book aims to examine emerging obligations for states in international
law to enact criminal laws entailing a prohibition on rape and consider the question
of whether or not such duties should extend to include the adoption of a particular
definition of the crime.

Within the field of public international law, the prohibition of sexual violence
was until recently approached in a tentative manner, whether in international hu-
man rights law, international humanitarian law (IHL) or in international criminal
law. The 1949 Geneva Conventions depicts rape as harming a woman’s honour, rather
than as an act against the physical integrity or autonomy of the person.® Transcripts
from the Nuremberg war trials held in 1945-1946 demonstrate an extensive practice
of rape committed by the armed forces of several nations in various areas of occupa-
tion during the Second World War? Witness testimony on indiscriminate mass rape
and sexual mutilation of women of all ages before relatives and neighbours is inter-
spersed in the transcripts. However, the focus of the trials remained on other viola-
tions deemed to be of a graver nature and no individual was prosecuted for rape as an
international crime.”® The area of international criminal law, which in effect developed
from the establishment of the Nuremberg tribunal, from its inception thus disregarded
sexual violence, treating it as an unfortunate side-effect of war and not of international

6  Ibid. See also The State of Human Rights in Europe: The Need to Eradicate Impunity,
Council of Europe, Committee on Equal Opportunities for Women and Men, Doc. 11964,
23 June 20009.

7 Report of the Secretary-General, Women and Peace and Security, UN Doc. $/2009/465,
16 September 2009, para. 42 & SC Res. 1888 on Women, Peace and Security, UN Doc. S/
RES/1888, 30 September 2009, para. 6.

8 See Article 27, Geneva Convention Relative to the Protection of Civilian Persons in Time
of War, 12 August 1949, 75 U.N.T.S 287 (Geneva Convention I'V).

9  Trial of the German Major War Criminals: Proceedings of the International Military Tri-
bunal Sitting at Nuremburg, 14 November 1945 — 1 October 1946 (42 Vols.), Published at
Nuremberg 1947, (IMT Docs.).

10 Prosecution occurred of sexual violations as subsets of international crimes during the
Tokyo trials following the Second World War. However, this was limited and unsatisfac-
tory in scope and substance. See The Tokyo War Crimes Trial: The Complete Transcripts
of the Proceedings of the International Military Tribunal for the Far East, 1946-1948 (IM-
TFE Docs.). This will be further discussed in chapter 8.4. Domestic prosecutions also took
place, such as in the Netherlands (see Final Report by Ms. Gay ] McDougall, Special Rap-
porteur, Contemporary Forms of Slavery: Systematic Rape, Sexual Slavery and Slavery-
Like Practices During Armed Conflict, UN Doc. E/CN.4/Sub.2/1998/13, 22 June 1998, para.
62), US (Court of Military Appeals, John Schultz case, Judgment 5 August 1952), China
(Takashi Sakai case, War Crimes Military Tribunal of the Ministry of National Defence,
Judgement 29 August 1946). See list on national practice: ICRC Customary IHL: Practice
Relating to Rule 93. Rape and Other Forms of Sexual Violence, <www.icrc.org/customary-
ihl/eng/docs/v2_rul_ruleg3>, visited on 7 November 2010. However, these prosecutions
were not sufficiently significant to set an international precedent.



The Definition of Rape in an International Perspective

concern. That patterns of violence become normalised when followed by impunity is
evident. Rape as a tactic of war is becoming increasingly employed as the nature of
armed conflict changes, frequently occurring in populated areas and with the deliber-
ate targeting of civilians.” The brutal and systematic use of sexual violence as a tactic
of war in the armed conflicts in Rwanda and former Yugoslavia, with approximately
500,000 and 60,000 rapes committed respectively, is a testament to this, as are the
mass rapes in more recent conflicts in e.g Sierra Leone, the Democratic Republic of
the Congo (DRC) and Darfur.”

Rape outside the context of armed conflict occurs in all societies by strangers,
acquaintances and intimate partners. Domestic laws prohibiting rape vary greatly, fre-
quently affirming gender stereotypes, e.g. in viewing the offence as a crime against the
honour of the woman, and excluding certain categories of victims, such as spouses or
prostitutes, or requiring proof of resistance. The corresponding recognition of wom-
en’s rights as universal human rights was, similarly to international criminal law, a
late concern of the international community since the types of violations that women
often suffer have been considered to be of a “private” nature, within the confines of the
internal affairs of states and not to be regulated by public international law. As acts of
private violence, the criminalisation of sexual violence has thus been strictly deferred

11 “Cost of Violence against Women ‘Beyond Calculation’, warns UN Chief”, UN News,
New York, 8 March, 2009, Report of the Secretary-General to the Security Council on the
Protection of Civilians in Armed Conflict, UN Doc. S/2005/740, para. 3, K. Askin, ‘Pros-
ecuting Wartime Rape and Other Gender-Related Crimes under International Law: Ex-
traordinary Advances, Enduring Obstacles’, 21 Berkeley Journal of International Law 288
(2003), p. 9, UN Doc. E/CN.4/Sub.2/1998/13, ibid., para. 7, Report of the Sub-Commission
on Prevention of Discrimination and Protection of Minorities, Minimum Humanitarian
Standards, Analytical Report of the Secretary-General Submitted Pursuant to Commis-
sion on Human Rights Resolution 1997/21, UN Doc. E/CN.4/1998/87, 5 January, 1998, para.
33, Report of the Secretary-General to the Security Council on the Protection of Civilians
in Armed Conflict, SC Res. 1820 on Women, Peace and Security, UN Doc. S/RES/1820, 19
June, 2008, R. Coomaraswamy, ‘Sexual Violence during Wartime’, in H. Durham and T.
Gurd (eds.), Listening to the Silences: Women and War (Martinus Nijhoff Publishers, Lei-
den, 2005), p. 55, F. Bensouda,'Gender and Sexual Violence Under the Rome Statute’, in E.
Decaux et al. (ed.), From Human Rights to International Criminal Law, Studies in Honour
of an African Jurist, the Late Judge Laity Kama (Brill, Leiden, 2007), p. 402.

12 See e.g on Rwanda: Report on the Situation of Human Rights in Rwanda Submitted by
Mr. R. Degni-Séqui, Special Rapporteur of the Commission on Human Rights, under
Paragraph 20 of Commission Resolution UN Doc. E/CN.4/S-3/1 of 25 May 1994, UN Doc.
E/CN.4/1996/68, 29 January 1996, para. 16, Former Yugoslavia: Annex: Final Report of
the Commission of Experts Pursuant to Security Council Resolution 780, (1992), UN
SCOR, 49th Session, UN Doc. S/1994/674, paras. 250-251 and M. Ellis, ‘Breaking the Si-
lence: Rape as an International Crime’, 38 Case Western Reserve Journal of International
Law 225 (2006), p. 226, Sierra Leone: Women, War and Peace, UNIFEM, 2002, Vol. 1, p. 9,
Darfur: Report of the International Commission of Inquiry on Darfur to the Secretary-
General, Pursuant to Security Council resolution 1564 (2004) of 18 September 2004, UN
Doc. $/2005/60, 1 February 2005, the DRC: Report of the Secretary-General pursuant to
Security Council Resolution 1820, UN Doc. $/2009/362, 15 July 2009, para. 12.

5
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Chapter1

to domestic legal systems. Though international human rights law is founded on the
quality of human dignity, this has not until recently been interpreted in a gender-
conscious manner to include sexual autonomy.

This silence in public international law in the fields of international human rights
law, IHL and international criminal law on matters relating to women’s rights has been
areflection of the lack of acknowledgment of particular concerns of women. As Dinah
Shelton argues: “[L]aws reflect the current needs and recognise the present values of
society.”® Law thus functions as an instrument of deterrence and punishment, but it
also has a value-generating force and acts as a catalyst for social change, e.g. concern-
ing gender roles. This is also true for public international law, which should reflect such
values as gender equality in its aim of providing for the protection of the person.

However, efforts to remedy the lacunas in international law have been made by the
international community, acknowledging sexual violence as one of the gravest forms
of violations of public international law. As this book will demonstrate, international
law on the protection against rape is dynamic, continually developing and expanding
in scope with regard to state obligations. The UN Secretary-General has emphasised
that human rights violations of women, such as rape, are more than harms done to the
individual and affect societies at large and “undermine the development, peace and
security of entire societies”.* It is understood that women’s rights do not solely affect
this particular group, but has a resonance in the social, political and economic life of
society in general.” The UN Secretary-General in Resolution 1325 called attention to
the disproportionate impact on women in armed conflict, e.g. through sexual violence,
and in Resolutions 1820 and 1888 noted the practice of rape as a tactic of war in mod-
ern armed conflicts.” These Resolutions call on states to eradicate such conduct and
to end impunity. The ad hoc tribunals, established subsequent to the armed conflicts
in Rwanda and Yugoslavia, have interpreted rape as a form of international crime. The
Rome Statute of the International Criminal Court (ICC) has also been instrumental
in recognising sexual violence as a matter of the utmost concern for the international
community.” The explicit mention of the prohibition of rape as a violation of interna-
tional human rights law in regional treaties generating state obligations is limited but
has increasingly been interpreted under the chapeau of other human rights.”® A con-

13 D. Shelton, ‘Introduction: Law, Non-Law and the Problem of “Soft Law™’, in D. Shelton
(ed.), Commitment and Compliance: The Role of Non-Binding Norms in the International
Legal System (Oxford University Press, Oxford, 2000), p. 7.

14  United Nations Secretary General’s Message on The International Day for the Elimination
of Violence against Women, 25 November 2008.

15 H. Steiner et al., International Human Rights in Context, Law, Politics, Morals, 3rd ed.
(Oxford University Press, Oxford, 2008), p. 175.

16 SCRes. 1325 on Women, Peace and Security, UN Doc. S/RES/1325, 31 October 2000, Reso-
lution 1820, UN Doc. S/RES/1820, 19 June 2008, 1888.

17 Rome Statute of the International Criminal Court, 17 July 1998, UN Doc. A/CONF.183/9.

18 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women
in Africa, Adopted by the 2nd Ordinary Session of the Assembly of the Union, 11 July 2003,
CAB/LEG/66.6.
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vention has also been drafted by the Council of Europe in 2009 containing an explicit
obligation for member states to enact criminal laws on rape, including its definition.”

The prohibition of rape is thus uniform in international law. A definition of rape
has, however, been a late concern of international law, with the first efforts made by
the ad hoc tribunals, followed by regional human rights courts and UN treaty bodies.>
States are consequently increasingly circumscribed in their flexibility to enact domes-
tic criminal laws on rape, with obligations as to the adoption of specific elements of
the crime. Much of this development has been parallel to the understanding of the
harm of rape, which is central to the construction of its definition. Whether harm is
considered to be similar to a violation of property rights, the dishonour of the victim, a
crime against the community or the autonomy of the person, has been instrumental in
the development of the classification and definition of rape, both at the domestic and
international law level.

The purpose of this work is to attempt to systematise regulations concerning the
prohibition on rape and, ultimately, its definition in public international law, compar-
ing the areas of international human rights law, international criminal law and, to a
certain extent, IHL. Though these fields of law share a common core of protecting hu-
man dignity, they present certain distinctive characteristics relevant to the approach
of criminalising rape. International human rights law governs the conduct of states
and provides standards by which individuals can raise claims against the state through
various international and regional mechanisms. Notwithstanding its applicability in
war, this regime has traditionally and primarily concerned itself with the administra-
tion of rules in peacetime. IHL is applicable to the “parties of the armed conflict” and
regulates state and individual conduct in such armed struggles. International criminal
law is an amalgam of these two areas and establishes individual criminal responsibility
for three crimes considered of an international character: genocide, crimes against hu-
manity and war crimes. Though IHL and international criminal law partly, or wholly,
regulate individual criminal responsibility, this book solely concerns itself with the
extent of state responsibility, in these cases delineating the extent of obligations in
implementation.

Through the systematisation of provisions, this study will elucidate two main
questions: 1) What obligations exist on states under international law in these three
increasingly converging areas to criminalise rape? 2) Does the obligation demand the
adoption of a specific definition of rape? In doing so, this work will analyse the tradi-
tional sources of international law, with an emphasis on relevant treaties and judicial
decisions, and proceed to an examination of indications of an emerging customary
international law.

Such systematisation will accentuate overarching questions of harmonisation or
fragmentation of public international law and the risks or merits of approaching a spe-
cific question in a comparative manner, from the perspective of diverse fields of law.

19  Draft Convention on Preventing and Combating Violence against Women and Domestic
Violence, CAHVIO (2009) 32 Prov., Council of Europe, Strasbourg, 15 October 2009.

20  The term “ad hoc tribunals” signifies the International Criminal Tribunal for Rwanda and
the International Criminal Tribunal for the Former Yugoslavia.

7
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Chapter1

Since the examined areas of international law strive to protect the same interests, it is a
natural development that they should necessarily function as complementary mecha-
nisms of protection.” Evident in this work is that the field of public international law
since the Second World War has undergone substantial changes in its application, al-
lowing for greater forays into the internal affairs of states. This evolution in part stems
from the process of humanisation, whereby the scope of accountability for human
rights transgressions has expanded to include state responsibility for violations com-
mitted between private actors and individual accountability for international crimes.
This process has to a certain extent led to a convergence of international criminal law,
IHL and international human rights law and has involved mutual interpretations of
related concepts, with the principle of human dignity forming a common basis.

As will be seen, the ad hoc tribunals for Rwanda and the former Yugoslavia, as
well as the regional human rights courts, in their case law frequently refer to legal rea-
soning concerning not only the qualification, but also the definitions of rape developed
by other courts and tribunals, regardless of whether they concern international human
rights law or international criminal law. Despite such convergence, the question arises
in this book of whether such development is appropriate considering the difference in
context between these areas. An understanding of what constitutes coercive circum-
stances might be answered differently depending on whether rape occurs in an armed
conflict or peacetime. Is fragmentation perhaps valid and necessary in defining rape
with regard to the difference in aim of international criminal law, IHL and interna-
tional human rights law? Or should we be striving towards even further harmonisa-
tion between these bodies of law? Put simply, does the context define how one views
the crime? The setting, such as the dichotomy between armed conflict and peacetime
might well be of relevance from the standpoint of jurisdiction - that is, do the circum-
stances in which the offence of rape is committed perhaps qualify it as an international
crime? Does rape committed during an armed conflict warrant a different definition
of the crime - for example, as to the elements of “force” or “non-consent”? Or does
the context simply serve as evidence with respect to “coercion”? Accordingly, I shall in
these areas explore similarities and divergences in the international accountability for
the crime of rape.

21 Human rights law has e.g. influenced the formation of customary rules of humanitarian
law identified by the ICRC. International humanitarian law has also become necessary
for the protection of human rights, through the creation of the discipline of international
criminal law and individual accountability. International criminal law itself and the inter-
national crimes are a result of the fusion between IHL and human rights. See J.-M. Henck-
aerts and L. Doswald-Beck, Customary International Humanitarian Law, International
Committee of the Red Cross (Cambridge University Press, Cambridge, 2005), hereafter
denoted “The ICRC Study on Customary International Humanitarian Law’. See also T.
Meron, “The Humanization of Humanitarian Law’, 94 American Journal of International
Law 239 (2002), p. 244: “Through a process of osmosis or application by analogy, the rec-
ognition as customary of norms rooted in international human rights instruments has
affected the interpretation, and eventually the status, of parallel norms in instruments of
international humanitarian law.”
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1.2 Purpose and Research Questions

This work aims to delineate the extent of state obligations in international law for pre-
venting rape by enacting criminal laws in relation to it, but it will mainly be concerned
with examining whether such responsibilities require the adoption of a particular defi-
nition of rape. This necessitates an inquiry into the traditional sources of international
law in international human rights law, IHL and international criminal law. Since the
prohibition of rape and efforts to define the crime have been treated as two separate
stages, a general study on its prohibition will often be the first issue explored in each
regime, to be followed by the question of the definition. The objective is to display a ho-
listic view of how the international community has dealt with the matter of sexual vio-
lence, with public international law as its medium, and to discern any level of consist-
ency occurring between these separate domains of international law. In the process,
variations in the general framework of the separate bodies of law will be highlighted
for the purpose of illustrating reasons why different considerations may be taken into
account when defining rape. A chapter has therefore been devoted to the common/
dissimilar nature of rape committed within the context of armed conflict in relation to
that carried out in times of peace. In doing so, the criminalisation of rape will serve the
purpose of a study of the extent to which harmonisation exists between international
human rights law, IHL and international criminal law and whether there is evidence
of a shift towards a uniform and compulsory definition of rape in international law.

1.3 Delimitations

This book will focus solely on the criminalisation of rape as a means of prevention
and protection. It is generally recognised that the eradication of gender-based vio-
lence, such as rape, requires a multitude of measures — emphasised, for example, by
the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW) Committee. The Committee argues for a holistic approach, i.e. not just
legislative measures, but also awareness-raising and greater enforcement of existing
laws.?* The underlying premise that law should act as the principal means of combating
sexual violence or violence against women has in fact been challenged by certain schol-
ars who fear that it may represent “a triumph of form over substance”.” It is argued that
the existence of sexual violence is a cultural problem and that it is insufficient in that
respect to provide a legal remedy.>* However, even though criminal law is undoubtedly

22 Seee.g. CEDAW Comments: UN Doc. A/55/38 (part I), para. 7o (India), UN Doc. A/52/38/
Rev.1 (part.Il), para. 402 (Australia), UN Doc. A/51/38, para. 104 (Iceland), UN Doc.
A/53/38/Rev.1, (part. II), para. 165 (Nigeria), UN Doc. A/52/38/Rev.1 (part. II), para. 451
(Bangladesh), CEDAW/C/CRO/CC/2-3, 15 February 2005, (Croatia), para. 34, CEDAW/C/
BLZ/CO/4, 10 August 2007, (Belize), para. 12.

23  C. Chinkin, ‘Feminist Interventions into International Law’, 19 Adelaide Law Review 1
(1997), p. 18.

24  D. Adams, “The Prohibition of Widespread Rape as Jus Cogens’, 6 San Diego International
Law Journal 357 (2005), p. 394.
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sensitive to cultural attitudes, such social constructions are clearly influenced by legal
rules. Legal norms capture and reinforce cultural norms that may be harmful or are
based upon stereotypical notions of gender roles. The law thus entrenches these ideas
and may serve as a catalyst for social change. Laws on rape may alter preconditions in
society® and “the law of sex [...] can operate as a value generating force when those
who create or are governed by it perceive in the law an underlying vision of appropriate
sexual conduct”.*® Deputy Secretary-General Asha-Rose Migiro, in an address in 2009,
stressed the importance of a legal framework that ensures the protection of women’s
rights and exhorted states to use their legal systems effectively to eliminate discrimina-
tion. The “power of the law” was recognised and held as forming one of the essential
principles for achieving an end to violence directed at women.”

The author does not presume that criminalisation is the sole method of eradicat-
ing the culture of impunity, but agrees that criminal law can serve as an important
value-generating force, and accordingly this is the focus of the study. This question
serves as an important illustration of the enlarged obligations on the part of states to
prevent violence in the “private sphere” in general, i.e. between private individuals.

The central point is that of state obligations to prohibit rape through domestic
criminal laws. Though IHL and international criminal law, partly or wholly, regulate
individual criminal responsibility, the analysis will be limited to state obligations, and
in relation to these areas, the duties of states to enact legislation.?®

Furthermore, in order to limit the reach of this analysis, the main interest re-
mains on the prohibition and definition of rape, as distinct from all forms of sexual
violence - this being the most serious expression of such violence. The prohibition of
rape e.g. stipulates more extensive obligations for states than sexual violence in general
and is the form of sexual violence that has particularly prompted discussion as to its
definition.

25 D.Rhode, Justice and Gender: Sex Discrimination and the Law (Harvard University Press,
Cambridge, 1989), p. 252.

26 M. Chamallas, ‘Consent, Equality and the Legal Control of Sexual Conduct’, 61 Southern
California Law Review 777 (1988), p. 777.

27 Deputy-Secretary-General’s Remarks to the Joint Dialogue of the Commission on the
Status of Women and the Commission on Crime Prevention and Criminal Justice, 53rd
Session, CEDAW, New York, 4 March 2009.

28 It should be noted that parallel breaches may arise between individual and state respon-
sibility, albeit the focus is on the latter. Simultaneously as a state is responsible for any
wrongful act of its officials and agents, these persons may also be encompassed by individ-
ual criminal responsibility, e.g. concerning the international crimes. See A. Aust, Hand-
book of International Law (Cambridge University Press, Cambridge, 2005), p. 429. See also
A. Nollkaemper, ‘Concurrence between Individual Responsibility and State Responsibil-
ity in International Law’, 52 International & Comparative Law Quarterly 615 (2003), p.
618. The ICTY in Furundzija stated: “Under current international humanitarian law, in
addition to individual criminal liability, State responsibility may ensue as a result of State
officials engaging in torture or failing to prevent torture or to punish torturers.”, Prosecu-
tor v. Furundzija, 10 December 1998, ICTY, Case No. IT-95-17/1-T, <www.icty.org/x/cases/
furundzija/tjug/en/fur-tjo81210e.pdf>, visited on 10 November 2010, para. 142.
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1.4 Terminology

Sexual Violence

In the course of this book the terms rape and sexual violence are utilised. Sexual vio-
lence is a wider notion that also incorporates rape. The Rome Statute of the ICC includes
“rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization
[...]” within the concept of sexual violence in 7(1)(g). The UN Special Rapporteur on
systematic rape, sexual slavery and slavery-like practices pursued during armed con-
flict has defined sexual violence as “any violence, physical or psychological, carried out
through sexual means or by targeting sexuality” including “both physical and psycho-
logical attacks directed at a person’s sexual characteristics, such as forcing a person to
strip naked in public, mutilating a person’s genitals, or slicing off a woman’s breasts” or
“situations in which two victims are forced to perform sexual acts on one another or to
harm one another in a sexual manner”.” This was also discussed by the International
Criminal Tribunal for the former Yugoslavia (ICTY) in its Kvocka judgment. The Trial
Chamber declared: “sexual violence is broader than rape and includes such crimes as
sexual slavery or molestation”, and also covers sexual acts that do not involve physical
contact, such as forced public nudity?* Sexual violence would also incorporate such
crimes as sexual mutilation, forced marriage and forced abortion.

All forms of sexual violence are violations of human dignity. The importance in
distinguishing the different forms of sexual violence primarily lies in the level of harm
to which the victim is subjected and the degree of severity, and therefore becomes a
matter of sentencing. The ICTY in its Furundzija decision affirmed:

International criminal rules punish not only rape but also any serious sexual assault fall-
ing short of actual penetration. It would seem that the prohibition embraces all serious
abuses of a sexual nature inflicted upon the physical and moral integrity of a person by
means of coercion, threat or force or intimidation in a way that is degrading and humiliat-
ing for the victim’s dignity. As both these categories of acts are criminalized in interna-
tional law, the distinction between them is one that is primarily material for the purposes
of sentencing.*

Certain obligations under international law, however, extend solely to rape or are more
far-reaching than those for sexual violence. For example, some authors argue that the

29 UN Doc. E/CN.4/Sub.2/1998/13, supra note 10, paras. 21-22.

30  Prosecutor v. Miroslav Kvocka, 2 November 2001, ICTY, Case No. IT-98-30/1-T, <www.icty.
org/x/cases/kvocka/tjug/en/kvo-tjoi1002e.pdf>, visited on 10 November 2010, para. 180. In
the Akayesu case of the ICTR, sexual violence was defined as “any acts of a sexual nature
which is committed on a person under circumstances which are coercive”, and may include
acts that do not involve a physical invasion or physical contact, such as forced public nu-
dity. The Prosecutor v. Jean-Paul Akayesu, 2 September 1998, ICTR, Case No. ICTR-96-4-T,
<www.unictr.org/Portals/o/Case/English/Akayesu/judgement/akayoo1.pdf>, visited on 10
November 2010, para. 598.

31 Prosecutor v. Furundzija, supra note 28, para. 186.
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prohibition of rape is considered to be an ius cogens norm, may incur universal juris-
diction and of a customary international law nature, at least against the background
of international criminal law, which does not extend to all forms of sexual violence.
Similarly, rape has clearly been found to constitute grave human rights violations, such
as torture, which does not pertain to sexual violence in general.

Sex and Gender

The term “sex” generally refers to the biological differences between men and women,
whereas gender entails the roles and expectations that society has created for each sex,
which are influenced by culture, history and religion.> Gender thus describes social
distinctions between women and men, with no foundation in biological necessity, and
is subject to change over the passage of time This study rests on the presumption
that it is mostly women who are the victims of rape, as an expression of gender-based
violence. The UN Special Rapporteur on Violence against Women has made clear that
violence against women is neither random nor circumstantial, but rather a structural
matter connected to the imbalance of power between the genders’* It presumes that
certain forms of violence are gender-specific, with the most pervasive forms of vio-
lence perpetrated by a husband or partner Violence such as rape, forced pregnancy,
dowry deaths, sati and female genital mutilation (FGM) are examples of practices
aimed at women because of their sex and gender. Underlying reasons for this violence
include the male view on female sexuality, which makes women susceptible to sex-
related violence. Familial relationships make this group vulnerable in so far as women
may be considered to be property. Violence against women may also be directed at a
social group of which a woman is a member, viewed in armed conflicts.® Sexual vio-
lence is thus seen as a social construction based upon the gender-related attributes of
each sex. This is relevant, for example, when discussing the necessity or possibilities
for constructing a gender-neutral definition of rape, not pertaining solely to e.g. the

32 C. Benninger-Budel, Due Diligence and its Application to Protect Women from Violence
(Martinus Nijhoft, Leiden, 2008), p. 6. The Rome Statute in Article 7(3) states: “For the
purpose of this Statute, it is understood that the term ‘gender’ refers to the two sexes,
male and female, within the context of society.” See the Rome Statute of the International
Criminal Court.

33 H.Charlesworth and C. Chinkin, The Boundaries of International Law: A Feminist Analy-
sis (Manchester University Press, Manchester, 2000), p. 3, M. K. Eriksson, Reproductive
Freedom in the Context of International Human Rights and Humanitarian Law (Martinus
Nijhoft, The Hague, 2000), p. 11.

34  Preliminary Report Submitted by the Special Rapporteur on Violence against Women, its
Causes and Consequences, Ms. Rhadika Coomaraswamy, in Accordance with Commis-
sion on Human Rights Resolution 1994/95, UN Doc. E/CN.4/1995/42, 22 November, 1994,
para. 49.

35  Charlesworth and Chinkin, supra note 33, p. 12.

36  Ibid., para. 48. According to Coomaraswamy, women are vulnerable to violence because
of their female sexuality, such as rape and female genital mutilation; because they are
related to a man, belong to a particular social group, where violence becomes a means of
humiliating the group, or by the state (e.g. rape in detention).
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physical attributes of the actus reus of rape, but also if the elements reflect a certain
gendered reality and the effect of the definition on each sex. The discussion on gender
is of particular consequence in the chapter on sex discrimination and gender-biases in
the law. Male victims of rape, however, must also be recognised - a category frequently
overlooked in domestic penal codes. Male rape, however, may also carry a gender com-
ponent, which will also be discussed.

The Elements of the Crime of Rape

The elements of the crime will be examined in greater detail in those chapters spe-
cifically devoted to the concepts” In short, the actus reus entails the prohibited act or
conduct of an offence. Consent is principally seen as either subjective or performative -
that is, the individual permitted the sexual act in question or physically displayed such
assent. Force may involve a range of physical acts ranging from assault to obstructing a
person’s freedom of movement. Mens rea refers to the state of mind of the perpetrator
that must be established to have existed at the time of the commission of the offence.
Concerning rape, it frequently entails engaging in sexual relations with the knowledge
that the sex act in question was non-consensual or a consequence of force. It may also
be determined by recklessness or negligence.

International Human Rights Law, International Humanitarian Law and
International Criminal Law
The main areas of law to be studied are international human rights law and interna-
tional criminal law, but also THL to the extent that it is deemed to be relevant.

International human rights law places obligations on states to afford protection to
persons for a wide range of rights and freedoms, recognising the “inherent dignity [.. ]
and inalienable rights of all members of the human family”** The notion of rights finds
its basis in various theories such as natural law or social contract principles, and was
traditionally considered to be the internal matters of states This branch now mainly
constitutes a positive system founded on the traditional sources of international law.
The regime places duties on states to guarantee basic rights to people within their ju-
risdiction. The scope of state obligations has gradually extended and, in accordance
with the due diligence regime, the state can also be held responsible for infractions
emanating from private individuals. The person can claim rights through the human
rights framework, depending on the mechanisms accepted by the state, while this is
limited through the international humanitarian law or international criminal law re-
gime.

International humanitarian law is generally defined as the branch of internation-
al law that limits the use of violence in armed conflicts through a) sparing those who

37  See chapter 4.

38  The preamble of the Universal Declaration of Human Rights of 1948, Universal Declara-
tion of Human Rights, G.A. Res. 217A, 22-23, UN GAOR, 3rd Sess, 1st plen. mtg., UN Doc
A/810 (10 December 1948). See also M. Evans, International Law, 2nd ed. (Oxford Univer-
sity Press, Oxford, 2006), p. 769.

39  Steiner et al., supra note 15, p. 59.
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do not or have ceased to directly participate in hostilities, and b) limiting the violence
to the amount necessary to achieve the aim of the conflict.*> Article 2 of the Geneva
Conventions provides for the regulations to apply “to all cases of declared war or of any
other armed conflict which may arise between two or more of the High Contracting
Parties even if the state of war is not recognised by them [...]”.#' A basic differentiation
is made between combatants and those not involved in hostilities. A distinction is
also drawn between international and non-international conflicts, engaging different
rules. Such distinction, however, is gradually eroding.*> The 1949 Geneva Conventions
especially protect the victims of war - the sick and wounded, prisoners of war and
civilians. IHL binds “parties to the conflict”, chiefly the state but also non-state actors,
in e.g Common Article 3 of the Geneva Conventions relating to non-international
conflicts. Though not explicitly expressed, states are obligated in that they may be
held responsible for the acts of their armed forces or state agents. State parties to the
Conventions are obliged to “respect and ensure” the provisions.® The “grave breaches”
provisions of the conventions and additional protocols are of particular importance
as they entail strong enforcement obligations on states to enact and enforce legisla-
tions concerning the breaches, as well as aut dedere aut judicare responsibilities.** Few
enforcement possibilities exist for IHL, which includes the Protecting Powers. The ex-
pectation has rather been on implementation and enforcement at the domestic level.
However, the ad hoc tribunals and the ICC, albeit enforcing international criminal law,
apply and interpret certain provisions of IHL.

International criminal law prescribes an exclusive set of crimes. An international
crime is an act that nations collectively recognise as a transgression so serious that it

40 M. Sassoli and A. Bouvier, ‘How Does Law Protect in War? Cases, Documents and Teach-
ing Materials on Contemporary Practice in International Humanitarian Law’, ICRC
(1999), p. 67.

41 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field, 12 August 1949, 75 U.N.T.S 31 (Geneva Convention I), Geneva
Convention for the Amelioration of the Condition of the Wounded, Sick and Shipwrecked
Members, Armed Forces at Sea, 12 August 1949, 75 U.N.T.S 85 (Geneva Convention II), Ge-
neva Convention Relative to the Treatment of Prisoners of War, 12 August 1949, 75 UN.T.S
135 (Geneva Convention III), Geneva Convention Relative to the Protection of Civilian
Persons in Time of War, 12 August 1949, 75 U.N.T.S 287 (Geneva Convention IV).

42 M. Shaw, International Law, sth ed. (Cambridge University Press, 2003), p. 1069. See also
e.g. L. Moir, ‘Grave Breaches and Internal Armed Conflicts’, 7:4 Journal of International
Criminal Justice (2009), N. Wagner, “The Development of the Grave Breaches Regime and
of Individual Criminal Responsibility by the International Criminal Tribunal for the
Former Yugoslavia’, Vol. 85, No. 850 International Review of the Red Cross, (June 2003),
Henckaerts and Doswald-Beck, supra note 21, J.-M. Henckaerts, ‘Study on Customary In-
ternational Humanitarian Law: A Contribution to the Understanding and Respect for the
Rule of Law in Armed Conlflict’, 87 International Review of the Red Cross, No. 857 (March
2005).

43  Article 1 of the Geneva Conventions.

44  Article 50 (GC I), Article 51 (GC II), Article 130 (GCIII), Article 147 (GC IV), Article 11
(Additional Protocol I), Article 85 (Additional Protocol II).
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is regarded as a matter of international concern that cannot be left to the mechanisms
of an individual state, which under normal circumstances would have had jurisdic-
tion. Reasons include efficiency, practicality and fear of impunity owing to the nature
of the crimes, which normally involve acts or omissions by the state apparatus.* Each
international crime stems either from a treaty or has developed through customary in-
ternational law. The Rome Statute of the ICC more specifically prohibits genocide, war
crimes and crimes against humanity and is generally understood to reflect customary
international law. International criminal law is distinct in that it incurs obligations
for the individual regardless of status. This is a result of the inception of international
criminal law in connection with the Nuremberg trials where the nations of world,
following the atrocities of the war, were determined to expand the scope of public in-
ternational law to include the responsibility of individuals.*® In the interests of justice
and considering the magnitude of the crimes concerned, it was not sufficient to hold
“abstract entities” such as the state to be responsible.

Until recently, the international criminal legal framework, both from a proce-
dural standpoint and in its normative framework, was rather primitive but it has de-
veloped through the work of the ad hoc tribunals, and it is expected that the efforts
of the ICC will fortify this area of law. Albeit international criminal law has estab-
lished itself as an independent normative system within public international law, the
building blocks largely consist of international human rights law and international
humanitarian law. References in the statutes of the ad hoc tribunals and the ICC, as
well as in their case law, are frequently made to the 1949 Geneva Conventions¥ - in
addition to human rights treaties such as the UN Genocide Convention*® and the UN
Convention against Torture.* The three international crimes of the ad hoc tribunals
and the ICC, war crimes, crimes against humanity and genocide, likewise draw in-
spiration from both international humanitarian law and international human rights
laws° War crimes naturally require a nexus to an armed conflict and are primarily

45 C.De Than and E. Shorts, International Criminal Law and Human Rights (Sweet & Max-
well, London, 2003), p. 13.

46  Though international criminal law aims to have a deterrent effect, it is often held that
criminal justice provides a retrospective, confrontational perspective on behaviour in
war, meanwhile IHL must be implemented through preventative action and immediate
reactions to violations. See M. Sassoli, “The Implementation of International Humanitar-
ian Law: Current and Inherent Challenges’, 10 Yearbook of International Humanitarian
Law (December 2007), p. 57.

47  Statute of the International Tribunal for the Former Yugoslavia, adopted 25 May 1993 by
UN Security Council Resolution S/RES/827, UN Doc. S/25704, Statute of the International
Criminal Tribunal for Rwanda, Adopted by Security Council Resolution 955, 8 November
1994 and the Rome Statute of the International Criminal Court.

48 Convention on the Prevention and Punishment of the Crime of Genocide, 9 December
1948, 78 U.N.T.S. 277.

49 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-
ishment, 1985, G.A. res. 39/46, UN Doc. A/39/51.

50 G. Werle and F. Jessberger, Principles of International Criminal Law (Asser Press, The
Hague, 2005), p. 40. The authors argue that international criminal law, among other
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based upon the content of the 1949 Geneva Conventions. A nexus to an armed conflict
does not exist for crimes against humanity and genocide, the latter stemming from
the UN Genocide Convention, i.e. a human rights treaty. Slavery and torture, which
are subcategories of the international crimes, were also initially violations established
within international human rights treaties.

The three bodies of law are integrated and a similar core of subject-matter exists,
which is evident concerning also the prohibition of rape.

1.5 Sources of International Law

Article 38 of the Statute of the International Court of Justice (ICJ) has generally been

accepted as establishing the sources of international law.' Though the Article serves

specifically to guide the ICJ, its influence extends to other international courts and

contexts beyond its adjudication’* The following sources are listed:

a) international conventions, whether general or particular, establishing rules ex-
pressly recognised by the contesting states;

b) international custom, as evidence of a general practice accepted as law;

¢) the general principles of law recognised by civilised nations;

d) judicial decisions and the teachings of the most highly qualified publicists of the
various nations, as subsidiary means for the determination of rules of law.

The Statute does not aim to create a hierarchy of sources, albeit judicial decisions and
doctrine are generally considered to be subsidiary> The following sections will gener-
ally explain the traditional sources of international law and how they have been ap-
plied throughout this work. In order to evince state obligations in criminalising rape,
a wide range of international and regional treaties of IHL, international criminal law
and international human rights law are analysed. However, the bulk of the materials
applied are judicial decisions of regional human rights courts and ad hoc tribunals as
well as recommendations from UN treaty bodies and other soft law documents, owing
to the fact that the prohibition of rape and its definition has developed principally in
those secondary sources. General principles are also touched upon in the discussion
on the case law of the ad hoc tribunals and the European Court of Human Rights
(ECtHR), which have relied upon this source in order to determine the elements of the
crime of rape.

things, is an instrument to protect human rights, which is especially clear concerning
crimes against humanity. However, only a limited number of human rights are protected
through international criminal law.

51 The Statute of the International Court of Justice, United Nations, 18 April 1946, M. Ko-
skenniemi, Sources of International Law (Ashgate, Dartmouth, 2000), p. xi.

52 Steiner et al., supra note 15, p. 60, Shelton, supra note 13, p. 6.

>

53  C. Bassiouni, ‘A Functional Approach to “General Principles of International Law™, 11
Michigan Journal of International Law 768 (1989-1990), p. 782.
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Conventions

Treaties as a source of law are relatively uncontroversial. States are bound because they
have consented to the legal obligations of the convention concerned. Treaties have
come to be viewed as a preferred form of lawmaking over custom because of their
relative specificity. However, many areas are not covered by treaties and many states
are not party to relevant conventions, leading customary international law to main-
tain a vital role>* Though treaty regulations explicitly prohibiting rape are limited, an
extensive referral to relevant international and regional human rights treaties is made
in this study, since the prohibition of rape has been interpreted under the chapeau of
other rights/provisions. This includes the European Convention for the Protection of
Human Rights and Fundamental Freedoms (ECHR),” the American Convention on
Human Rights® the International Covenant on Civil and Political Rights (ICCPR),”
Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW)* and the Rome Statute. According to Martin Scheinin, the work of UN
human rights treaty bodies, such as their views, concluding observations and general
comments, in general also form part of the obligations of state parties to treaties, since
such documents are interpretations of the treaty obligations, in accordance with the
Vienna Convention on the Law of Treaties* This is, however, not uncontroversial be-
cause the committees themselves have not indicated such a wide scope.*°

54  J. Dunoff et al., International Law, Norms, Actors, Process, A Problem-Oriented Approach
(Aspen Law & Business, New York, 2002), p. 70.

55  European Convention for the Protection of Human Rights and Fundamental Freedoms, 4
November 1950, 213 U.N.T.S. 221.

56 American Convention on Human Rights, 22 November 1969, O.A.S.T.S. 36,
OEA7Ser.1./V/11.23 doc.rev.2.

57 International Covenant on Civil and Political Rights (ICCPR), 1966, 999 U.N.T.S. 171.

58  Convention on the Elimination of All Forms of Discrimination against Women, 18 De-
cember 1979, 1249 U.N.T.S 13.

59  Vienna Convention on the Law of Treaties, 23 May 1969, 1155 UN.T.S 331. M. Scheinin,
‘Human Rights Treaties and the Vienna Convention on the Law of Treaties: Conflict or
Harmony?’, in The Status of International Treaties on Human Rights (Venice Commission,
Council of Europe, September 2006), p. 52. See Article 31(3)(b) of the VCLT, which holds
that a general rule of interpretation of a treaty constitutes “any subsequent practice in
the application of the treaty which establishes the agreement of the parties regarding its
interpretation”. Such documents accordingly entail such “subsequent practice”.

60 See e.g. CCPR/C/SR.1406, para. 3, Yearbook of the International Law Commission, UN
Doc. A/CN.4/SER.A/1996/Add.I (Part I), (1996), para. 240, H. Steiner, ‘Individual Claims
in a World of Massive Violations: What Role for the Human Rights Committee?’, in P.
Alston and J. Crawford (eds.), The Future of UN Human Rights Treaty Monitoring (Cam-
bridge University Press, Cambridge, 2000), pp. 17 et seq., T. Buergenthal, “The U.N. Hu-
man Rights Committee’, Max Planck Yearbook of United Nations Law, Vol. 5 (2001), p. 397.
It is, however, correct that an incentive exists for other member states than solely those for
which the view or concluding observation concerns to adjust its behaviour, in order not to
also be found in breach of the treaty in question.
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Customary International Law
The content and formation of customary international law is highly controversial and
much discussed in legal doctrine. Custom emerges from a general, continual and uni-
form practice of states (usus), accompanied by a belief that such practice is required
by the rule of law (opinio iuris).®* The regularity of the repeated acts of states generates
a sense of legal obligation. It therefore rests on the implicit consent of states as they
engage in, or acquiesce in, a particular practice. The IC] in its North Sea Continental
Shelf Case asserted that state practice must be virtually uniform, extensive and repre-
sentative.® Different states must not have engaged in substantially divergent conduct.®
However, state conduct that contradicts a rule may confirm it, if accompanied by at-
tempts to justify the act.** The practice does not have to be universal, but it is sufficient
that it is “general”.®

State practice may take various forms, including diplomatic contacts, public state-
ments by government officials, legislative and executive acts, military manuals, trea-
ties, decisions of international and national courts, and declarations and resolutions
of international organisations.®® International organisations now participate alongside
states in creating customary norms. Their acts may be a part of developing practice
and also constitute evidence of opinio iuris.” However, the significance and implica-
tions of a particular document varies greatly. As concerns the resolutions of e.g. the

61 North Sea Continental Shelf Cases (Federal Republic of Germany/Denmark; Federal Re-
public of Germany/Netherlands), 20 February 1969, ICJ, IC] Reports 1969, para. 77.

62  Ibid., para. 74.

63  However, contrary practice does not prevent the formation of a rule of customary law if
it is condemned by other states or denied by the government itself. See Case Concerning
Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. the United
States), 27 June 1986, ICJ, ICJ Reports 1986, para. 186.

64 Henckaerts and Doswald-Beck (ICRC), supra note 21, Introduction, p. xxxvii. See also
Werle and Jessberger, supra note 50, p. 47.

65 International Law Association, Final Report of the Committee on the Formation of Cus-
tomary (General) International Law, Statement of Principles Applicable to the Formation
of General Customary International Law, Report of the Sixty-Ninth Conference, London,
2000, p. 10. The Restatement of the Foreign Relations Law of the United States specifies:
“The practice necessary to create customary law may be of comparatively short duration,
but [...] it must be ‘general and consistent’. A practice can be general even if it is not uni-
versally followed but it should reflect wide acceptance among the states particularly in-
volved in the relevant activity.” See Restatement of the Law, Third, Foreign Relations Law
of the United States, (1987), The American Law Institute, Chapter 1 — International Law:
Character and Sources, § 102, Comments & Illustrations (b), Practice as customary law.
According to Jean-Marie Henckaerts, the criterion is qualitative rather than quantitative,
i.e. not a question of how many states participate, but which states, also noted by the ICJ in
that it must “include that of States whose interests are specially affected”. See Henckaerts,
supra note 42 and North Sea Continental Shelf Cases, supra note 61, para. 74.

66  Dunoff et al., supra note 54, p. 74. See also Werle and Jessberger, supra note 50, p. 52.

67 K. Gallant, The Principle of Legality in International and Comparative Criminal Law
(Cambridge University Press, 2009), p. 306.
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UN Security Council, it will depend on whether the text purports to confirm existing
law or simply recommends appropriate action. The number of states voting for and
against a resolution is also relevant.*®

Treaties can generate rules of customary international law and bind states beyond
those that have ratified the document. The extent of ratification of a treaty may be rel-
evant to ascertain a customary norm.* The ICJ has stated: “multilateral conventions
may have an important role to play in recording and defining rules deriving from
custom, or indeed in developing them”’° Additionally, the Statutes of the ICTY and
International Criminal Tribunal for Rwanda (ICTR) are also acts of an international
organisation as they were established pursuant to UN Security Council resolutions.”
The case law of the ad hoc tribunals can thus arguably be seen as practice in evincing
customary international law. However, though the decisions may contribute to cus-
tomary law, it is generally asserted that they do not in themselves create binding rules
of international law.”

Concerning the subjective element of opinio iuris, because states rarely act with
express reference to international law, it is difficult to ascertain whether or not the
practice has arisen out of a sense of obligation and it must often be inferred from the
nature and circumstances of the practice.”> Often the same act reflects both a practice

68 Dunoff et al., supra note 54, p. 75.

69  See North Sea Continental Shelf Cases, supra note 61, para. 73 and Case Concerning Mili-
tary and Paramilitary Activities in and against Nicaragua, supra note 63, para. 188. An-
other important factor in the decision of the Court was that the relevant UN General
Assembly resolutions had been widely approved, in particular Resolution 2625 (XXV) on
friendly relations between states, which was adopted without a vote. See also Henckaerts
and Doswald-Beck (ICRC), supra note 21, pp. xlii-xliv, Steiner et al., supra note 15, p. 74.

70  Case Concerning the Continental Shelf, 3 June 1985, IC], IC] Reports 1985, para. 27. The
treaty may be drafted to reflect customary law, the negotiating process may crystallise a
customary rule or a treaty provision may subsequently become accepted as custom. See
paras. 60-82. Inherent problems, however, lie in discerning international customary law
stemming from treaty law, since state practice may be related to the treaty obligations and
not the customary status. See D. Betlehem, “The Methodological Framework of the Study’,
in E. Wilmshurst and S. C. Breau (eds.), Perspectives on the ICRC Study on Customary
International Humanitarian Law (Cambridge University Press, Cambridge, 2007), p. 8.

71 However, the judgments of the tribunals are independent of the will of the individual
states. See UN S.C. Res. 827 on Establishing an International Tribunal for the Prosecution
of Persons Responsible for Serious Violations of International Humanitarian Law Com-
mitted in the Territory of the Former Yugoslavia, UN Doc. S/RES/827, 25 May 1993 and
S.C. Res. 955 on Establishment of an International Tribunal and adoption of the Statute of
the Tribunal (ICTR), UN Doc. S/RES/955, 8 November 1994.

72 Gallant, supra note 67, p. 348, I. Bantekas, ‘Reflections on Some Sources and Methods of
International Criminal Law and Humanitarian Law’, 6 International Criminal Law Re-
view 121 (2006), p. 130.

73 Henckaerts and Doswald-Beck (ICRC), supra note 21, Introduction, pp. xxxix-xlii. See also
Dunoff et al., supra note 54, p. 75.
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and legal conviction’* Statements such as UN resolutions can thus be seen as evidence
of both criteria. Opinio iuris plays an important function in international criminal law,
as this regime has suffered from a lack of willingness on the part of states to implement
penal norms. A general commitment to the norms is accompanied with a widespread
reluctance of state prosecution.”s This was also emphasised in the Tadic case of the
ICTY®

The modern interpretation of custom is essentially conducted through a deduc-
tive process, focusing primarily on opinio iuris in the form of texts and statements, for
example, UN General Assembly declarations or treaties, rather than on practice. Thus
modern custom is able to develop more rapidly since it can be deduced from various
statements and documents in the international fora’” Frederic Kirgis asserts that state
practice and opinio iuris operate along a sliding scale requiring greater consistency in
state practice where there is little opinio iuris, while tolerating contradictory behav-
iour where there is greater consensus regarding its illegality. Accordingly: “the more
destabilizing or morally distasteful the activity [...] the more readily international
decision-makers will substitute one element for the other””® Certain authors argue the
important role of human dignity as a standard in measuring customary norms. Oscar
Schachter, for instance, maintains that statements of condemnation are sufficient evi-
dence of a customary norm if the conduct in question transgresses the basic concept of

74  Henckaerts, supra note 42, p. 182. For example, military manuals count as state practice
and often reflect the legal conviction of the state at the same time.

75 Werle and Jessberger, supra note 50, p. 47.

76 Prosecutor v. Dusko Tadic aka “Dule”, 2 October 1995, ICTY, Decision on the Defence Mo-
tion for Interlocutory Appeal on Jurisdiction, Case No. IT-94-1, <www.icty.org/x/cases/
tadic/acdec/en/s51002.htm>, visited on 10 November 2010, para. 99. The Tribunal thus re-
lied on official pronouncements of states, military manuals and judicial decisions. In the
Krstic case, the ICTY looked at treaties, case law of the ICTR, ILC drafts, reports of UN
institutions such as the UN Human Rights Commission, the Rome Statute and domes-
tic legislation. Prosecutor v. Radislav Krstic, 2 August 2001, ICTY, Case No. IT-98-33-T,
<www.icty.org/x/cases/krstic/tjug/en/krs-tjoi10802e.pdf>, visited on 10 November 2010,
paras. 541 et seq.

77 L. Reydams, Universal Jurisdiction, International and Municipal Legal Perspectives (Ox-
ford University Press, Oxford, 2003), pp. 7-8.

78  F.Kirgis, ‘Custom on a Sliding Scale’, 81 American Journal of International Law 146 (1987),
p. 149. See e.g. The Case of the S.S. Lotus (France v. Turkey), 7 September 1927, PCIJ, Ser.
A No. 10, <www.worldcourts.com/pcij/eng/decisions/1927.09.07_lotus/>, visited on 7 No-
vember 2010, p. 28 (states had not abstained from prosecuting wrongful acts aboard ships
because they felt prohibited from doing so); North Sea Continental Shelf Cases, supra note
61, pp. 43-44. Also Jean-Marie Henckaerts notes that opinio iuris becomes especially im-
portant in cases where the practice is ambiguous, which is often the case of omissions. See
Henckaerts, supra note 42, p. 182. The Kirgis sliding scale was e.g. mentioned in the ICRC
Study on Customary International Humanitarian Law. See Henckaerts and Doswald-
Beck, supra note 21, Introduction, p. xlii.
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human dignity”® However, all human rights find their basis in human dignity, render-
ing this distinction somewhat redundant.

The vast expansion in international law and the promulgation of documents has
made the determinacy of customary international law difficult. As Robert Jennings
contends: “there are now so many vehicles for the expression of opinio juris — digests of
State practice and opinion, resolutions of innumerable inter-governmental and non-
governmental organisations or ad hoc conferences, and of the General Assembly itself
— that it is increasingly difficult to say with any conviction what is lege lata and what
is lege ferenda”® The ICJ has stressed the importance of norm-generating as opposed
to aspirational language in documents as evidence of custom.*”” As Charlesworth and
Chinkin assert, language such as that in the Declaration on the Elimination of Violence
against Women can only be seen as aspirational, in that it employs such vague expres-
sions as “states should condemn violence against women”.*?

This book aims partly at analysing whether the prohibition per se of rape and a
particular definition of the crime have developed into customary international law, as
evidenced through treaty law, judicial decisions of international and regional tribu-
nals, courts and treaty bodies, as well as UN resolutions and soft law documents.

General Principles

General principles of law as a source concern legal principles derived from the world’s
major legal systems.® A review may be conducted of representative legal systems to
evince specific rules that are sufficiently widespread and considered to be “recognised
by civilized nations”.* The ICTY has noted:

Whenever international criminal rules do not define a notion of criminal law, reliance
upon national legislation is justified, subject to the following conditions: (i) [...] interna-
tional courts must draw upon the general concepts and legal institutions common to all
the major legal systems of the world [...J; (ii) [...] account must be taken of the specificity
of international criminal proceedings when utilising national law notions. In this way a
mechanical importation or transposition from national law into international criminal
proceedings is avoided.®

79  O. Schachter, ‘International Law in Theory and Practice: General Course in Public Inter-
national Law’, 178 Recueil des Cours (1982), p. 336.

80 R.Jennings, ‘What is International Law and How Do We Tell it When We See it?’, in M.
Koskenniemi (ed.), Sources of International Law (Ashgate, Dartmouth, 2000), p. 35.

81 North Sea Continental Shelf Cases, supra note 61, para. 72.

82  Charlesworth and Chinkin, supra note 33, p. 74. Emphasis added.

83  See Schachter, International Law in Theory and Practice (Martinus Nijhoff, Dordrecht,
1991), p. 50.

84  Article 38(1)(c) of the Statute of the International Court of Justice, United Nations 18 April
1946. The presumption exists that all member states to the UN are considered “civilized”.
See Bassiouni, supra note 53, p. 768.

85  Prosecutor v. Furundzija, supra note 28, para. 178. See also the discussion by Judge McDon-
ald and Judge Vohrah in Erdemovic: “Although general principles of law are to be derived

21



22

Chapter1

General principles have been described as the “cardinal principles” of legal systems
and “a core of legal ideas”.*® It is described as an enigmatic source, due, at times, to a
lack of transparency in its application.” As opposed to customary international law,
evidence of general principles is not located primarily in international practice but
rather in national legal systems.*® The rule does not necessarily have to meet a test
of universal acceptance and it has never been indicated whether or not the principle
should reach a certain quantitative or numerical test.* In the jurisprudence of the ad
hoc tribunals, a balance between common law and civil law states has, however, been
indicated as an important factor.®

General principles have been of considerable significance to international crimi-
nal law,” which in its current form has depended materially on national criminal law
in the form of institutions, processes and substantive regulations and penalties.”* The
result has been a mixture of the various legal traditions from which inspiration de-
rives, i.e. both common law and civil law systems. General principles to a certain ex-

from existing legal systems, in particular, national systems of law, it is generally accepted
that the distillation of a ‘general principle of law recognised by civilised nations’ does not
require the comprehensive survey of all legal systems of the world as this would involve
a practical impossibility and has never been the practice of the International Court of
Justice or other international tribunals [...] In light of these considerations, our approach
will necessarily not involve a direct comparison of the specific rules of each of the world’s
legal systems, but will instead involve a survey of those jurisdictions whose jurisprudence
is, as a practical matter, accessible to us in an effort to discern a general trend, policy
or principle underlying the concrete rules of that jurisdiction which comports with the
object and purpose of the establishment of the International Tribunal.” See Prosecutor v.
Erdemovic, 7 October 1997, ICTY, Case No. IT-96-22-A, Appeal Judgment, Joint Separate
Opinion of Judge McDonald and Judge Vohrah, <www.icty.org/x/cases/erdemovic/acjug/
en/erd-asojmcdgyii1ge.pdf>, visited on 10 November 2010, para. 57.

86  Bassiouni, supra note 53, p. 770.

87 ]ennings, supra note 80, p. 39.

88 W. Schabas, The UN International Criminal Tribunals: The Former Yugoslavia, Rwanda
and Sierra Leone (Cambridge University Press, Cambridge, 2006), p. 102. See also U. Fas-
tenrath, ‘Relative Normativity in International Law’, in M. Koskenniemi (ed.), Sources
of International Law (Ashgate, Dartmouth, 2000), p. 168, Schachter, supra note 83, p. 50.
According to Bassiouni, general principles function as 1) a source of interpretation of con-
ventions and customary international law, 2) as a means for developing new norms of
conventional and customary law, 3) as a supplemental source to the above mentioned and
4) a modifier of such sources. See Bassiouni, supra note 53, p. 776. However, national judg-
ments can also provide evidence of opinio iuris or count as state practice when determin-
ing the scope of customary international law. See W. N. Ferdinandusse, Direct Application
of International Criminal Law in National Courts (Asser, The Hague, 2006), p. 6.

89  Bassiouni, supra note 53, p. 788.
90  Prosecutor v. Furundzija, supra note 28, para. 178.
91 Werle and Jessberger, supra note 50, p. 47.

92 R.Cryer et al., An Introduction to International Criminal Law and Procedure (Cambridge
University Press, Cambridge, 2007), p. 12 and p. 64.
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tent have also been applied within the European human rights context, by way of the
margin of appreciation method of interpretation.

One must, however, be cautious not to apply principles that arise from the do-
mestic legal structure interchangeably with those of the international system, and
to recognise the major differences that exist. Jennings observes a trend viewing this
category of source as “a blank check to go delving among selected municipal laws:
a sort of comparative lawyer’s charter”*® The distinct characteristics of the arrange-
ments include their values, philosophies, aims, subjects, norm-creation, enforcement
mechanisms and their processes.** An important limitation is thus that municipal laws
should not be imported as a matter of course and that the principle in question must
be appropriate for application in international law.>s For instance, Judge McNair in a
separate opinion of the IC]J noted:

The way in which international law borrows from this source is not by means of importing
private law institutions ‘lock, stock and barrel’, ready-made and fully equipped with a set
of rules [...] The true view of the duty of international tribunals in this matter is to regard
any features or terminology which are reminiscent of the rules and institutions of private
law as an indication of policy and principles rather than as directly importing these rules
and institutions.*®

The ICJ has also further stated:

In this field international law is called upon to recognize institutions of municipal law
that have an important and extensive role in the international field. This does not neces-
sarily imply drawing any analogy between its own institutions and those of municipal
law, nor does it amount to making rules of international law dependent upon categories
of municipal law.””

93  Jennings, supra note 80, p. 41.

94  C. Bassiouni, ‘The Philosophy and Policy of International Criminal Justice’, in L. C. Vo-
hrah and F. Pocar et al. (eds.), Man’s Inhumanity to Man, Essays on International Law in
Honour of Antonio Cassesse (Kluwer Law International, The Hague, 2003), p. 65.

95  Schachter, supra note 79, p. 79.

96  International Status of South West Africa, 11 July 1950, ICJ 146, ICJ] Reports 1950, Judge
McNair, separate opinion, p. 148.

97  Barcelona Traction, Light and Power Company, Limited, 5 February 1970, ICJ, ICJ] Reports
1970, p. 33, para. 38. See also Prosecutor v. Kupreskic, 14 January 2000, ICTY, Case No.
IT-95-16-T, <www.icty.org/x/cases/kupreskic/tjug/en/kup-tjoooi14e.pdf>, visited on 10
November 2010, para. 677: “General principles of international criminal law, whenever
they may be distilled by dint of construction, generalisation or logical inference, may also
be relied upon. In addition, it is now clear that to fill gaps in international customary and
treaty law, international and national criminal courts may draw upon general principles
of criminal law as they derive from the convergence of the principal penal systems of the
world. Where necessary, the Trial Chamber shall use such principles to fill any lacunas in
the Statute of the International Tribunal and in customary law. However, it will always be
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International law can also be used as a source to derive general principles, to the extent
that it represents the principles of municipal laws. This is evidenced through e.g UN
General Assembly and Security Council resolutions. To a certain degree, this source
thus overlaps with customary law, for instance, when an opinio iuris exists but not the
requisite practice. Bassiouni’s view is that if a principle exists in most national laws, it
is inherently part of the structure of international law.?®

General principles as a source of international law are growing in prominence.
Bassiouni has recorded that increasing global interdependence has exposed the in-
adequacies of international treaty and customary law - for instance, in the human
rights field, and that general principles may become “the most important and influen-
tial source of international law”.* The extensive use of national law by way of reference
has thus been caused by necessity because of the lacunas found in international law."°

General fears of an arbitrary and subjective application of principles have been
raised.” However, it is generally understood that international tribunals will not cre-
ate new rules, but rather bring latent rules to light by empirical means.**> Charlesworth
and Chinkin note with unease that the use of general principles could result in exist-
ing prejudices in domestic laws simply being transposed into the international law
system, e.g. structural gender discrimination.”** Additionally, it has been observed that
the principles might well lead to confusion since the diftferent concepts and definitions
used by the various actors might reflect their own legal systems.**

The use of general principles of international law as a source has been particu-
larly useful in the analysis of the definition of rape by international tribunals - such
as the ICTY and ICTR and the ECtHR, as a result of the fact that no definition of the
crime existed prior to their adjudications of the subject. In such contexts the primary
recourse has been principles of domestic laws on the prohibition of rape.

necessary to bear in mind the dangers of wholesale incorporation of principles of national
law into the unique system of criminal law as applied by the International Tribunal.”

98  Bassiouni, supra note 53, pp. 768, 773. He notes that courts have not always been clear on
the distinction between customary law and general principles. See p. 791. Bruno Simma
and Philip Alston note the reciprocal relationship of general principles and domestic law,
stating: “Principles brought to the fore in this ‘direct’ way [...] would (and should) then
percolate down into the domestic fora, instead of being elevated from the domestic level
to that of international law by way of analogy”. B. Simma and P. Alston, “The Sources of
Human Rights Law: Custom, Jus Cogens and General Principles’, 12 Australian Yearbook
of International Law 82 (1988-1989), p. 102.

99  Bassiouni, supra note 53, p. 769.

100 M. Boot, Genocide, Crimes against Humanity, War Crimes: Nullum Crimen Sine Lege and
the Subject Matter Jurisdiction of the International Criminal Court (Intersentia, Antwer-
pen, Oxford, 2002), p. 77.

101 Bassiouni, supra note 53, p. 783.
102 Ibid., p. 784.
103 Charlesworth and Chinkin, supra note, p. 79.

104 Boot, supra note 100, p. 57. Boot notes: “Confusion increases where differences between
the various national, or international, jurisdictions are more profound.”
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Judicial Decisions

Judicial decisions and doctrine do not pronounce rules but serve as means of interpre-
tation, thus providing a “law-determining” function.*> Though judicial decisions are
solely a subsidiary means for determining rules of law, the novelty of acknowledging
sexual violence as a concern of international law has led to developments occurring
primarily in sources outside of treaties. Such decisions have helped to interpret treaty
regulations and have accorded substance to norms in international law that are fre-
quently abstract in nature. As Gallant argues, though the IC] Statute considers judicial
opinions to be a subsidiary source, in international criminal law judgments are a pri-
mary, if not the primary, source of law."® This is not surprising considering the general
lack of treaties in this body of law. It is generally understood that decisions by, for ex-
ample, the ad hoc tribunals do not constitute state practice, since the tribunals are not
state organs, but a finding by an international tribunal of a customary rule constitutes
persuasive evidence of such a fact. The decisions may also contribute to the emergence
of a customary rule by influencing state practice.'”

It is important to note that unlike in domestic legal systems, there is no binding
precedent in international law since there is no hierarchy of courts, and various courts
and tribunals do not find themselves bound by their own previous case law.”*® As will
be further discussed, the ad hoc tribunals have made plain that while the stare decisis
principle is not as prominent in international law as in domestic legal systems, for rea-
sons of consistency and predictability, the tribunals should strive to not significantly
depart from previous case law, unless such departure is in the interests of justice.
The tribunals frequently refer to a broad range of judicial authorities as well, such as
the case law of the ECtHR, UN Committees and International Military Tribunal at
Nuremberg (IMT)/International Military Tribunal of the Far East IMTFE), not as
binding precedents but as “persuasive and compelling authorities, deserving of serious

105 Bassiouni, supra note 53, p. 782.

106 Gallant, supra note 67, p. 349. See also Cryer, supra note 92, p. 64. Bantekas, supra note 72,
p. 129, B. van Schaack, Crimen Sine Lege: Judicial Lawmaking at the Intersection of Law
and Morals (ExpressO, 2008), p. 48, R. Cryer, Of Custom, Treaties, Scholars and the Gavel:
The Influence of the International Criminal tribunals on the ICRC Customary Law Study,
p. 244.

107 The ICRC Study on Customary International Humanitarian Law, supra note 21, p. XXxiv,
Henckaerts, supra note 42, p. 179, Prosecutor v. Kupreskic, supra note 97, para. 540. This
has been criticised by Robert Cryer, arguing that the persuasive nature of case law ought
to depend on the quality of the decisions by tribunals. See R. Cryer, ‘Of Custom, Treaties,
Scholars and the Gavel: The Influence of the International Criminal tribunals on the ICRC
Customary Law Study’, 11:2 Journal of Conflict and Security Law (2006), p. 251.

108 Sir. G. Fitzmaurice, ‘Some Problems Regarding the Formal Sources of International Law’,
in M. Koskenniemi (ed.), Sources of International Law (Ashgate, Dartmouth, 2000), p. 170.
See also Prosecutor v. Kupreskic, supra note 97, para. 540. See more in chapter 4.1 on the
discussion on the principle of legality.

109 See chapter 4.1 and, e.g, Prosecutor v. Zlatko Aleksovski, 24 March 2000, ICTY, Case
No. IT-95-14/1-A, Appeal Judgment, <www.icty.org/x/cases/aleksovski/acjug/en/ale-as-
jooo324e.pdf>, visited on 10 November 2010, para. 107.
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consideration”.” Judge Shahabuddeen of the ICTR has stated: “so far as international
law is concerned, the operation of the desiderata of consistency, stability, and predict-
ability does not stop at the frontiers of the Tribunal [...] The Appeals Chamber cannot
behave as if the general state of the law in the international community whose interests
it serves is none of its concern.”™ The practice of the ad hoc tribunals has, however,
been described as one of “judicial selectivity and law-shaping”, where judges have felt
compelled to provide legal gravity to their arguments on international customary law
by referring to random judicial decisions of other courts or tribunals.”

This work makes extensive reference to the case law of the ad hoc tribunals and
regional human rights courts as a subsidiary source of law and as an interpretation
of treaty regulations, but also as evidence of emerging customary international law.
Because of the novelty of acknowledging rape as a violation of international law, the
interpretation of the substance of the prohibition of rape has mainly been conducted
in such adjudicatory bodies.

Doctrine

Doctrine is relied upon to diversify argumentation, highlight discussions and expose
problems in the matters discussed. The authors represent a host of discourses and are
experts primarily in general public international law, international criminal law, IHL,
international human rights law, national criminal law and feminist legal studies.

Soft Law

A trend in international law is the growing promulgation of quasi-legal documents in
the form of soft law."* Soft law documents include UN General Assembly resolutions,
declarations, agendas, programmes and platforms of action and general comments

110 Schabas, supra note 88, p. 110. Antonio Cassese has directed criticism at the ad hoc tribu-
nals’ embracement of the jurisprudence of the ECtHR. A. Cassese, ‘The Influence of the
European Court of Human Rights on International Criminal Tribunals - Some Methodo-
logical Remarks’, in M. Bergsmo (ed.), Human Rights and Criminal Justice for the Down-
trodden, Essays in Honour of Asbjorn Eide (Martinus Nijhoff, Leiden, 2003). International
tribunals may only take into consideration the case law from other courts, such as the
ECtHR, in order to demonstrate the existence of a customary rule or general principle of
law. See Prosecutor v. Kupreskic, supra note 97, para. 540. However, the tribunals have at
times directly resolved the issue at hand by quoting the human rights courts or made such
a reference in support of a conclusion they have already reached through other means of
legal reasoning without indicating the basis or significance of making reference to na-
tional courts or human rights tribunals. Antonio Cassese warns that such an unregulated
approach places “external” law to the international criminal court, i.e. national law or
ECtHR case law, on the same level as international criminal law and fails to acknowledge
its pre-eminence. Cassese, supra this note, pp. 21 and 24.

111 The Prosecutor v. Laurent Semanza, ICTR-97-20-A, ICTR, Decision, Separate Opinion of
Judge Shahabuddeen, 31 May 2000, <www.unictr.org/Portals/o/Case/English/Semanza/
decisions/310500.pdf>, visited on 10 November 2010, para. 25.

112 Bantekas, supra note 72, p. 130.
113 Dunoff et al., supra note 54, p. 70.
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by UN organs, and are articulated in a non-binding form."* Traditional sources may
be seen as being too rigid and slow in responding to current needs.”> Soft law docu-
ments play an important part in international law, either as precursors to hard law or
as supplements to hard law documents in resolving ambiguities or in filling in gaps.”
The relationship between hard law and soft law documents in international law can be
described as a “dynamic interplay”,"” which is particularly common in the field of in-
ternational human rights law in interpreting the extent of obligations."® Such sources
serve to provide a modern, contemporary reading of “hard law” documents that may
not explicitly elaborate on the topic at hand.™ They thus fill the lacunas in interna-
tional law and serve an interpretive role.’® Such documents have on occasion also pro-
vided statements of opinio iuris to an emerging customary norm and have assisted in
specifying its content.”

Formally, soft law documents are not binding and their function in international
law is viewed with scepticism by some, considering their sheer magnitude, the doubt-
ful authority of certain creators and the often general and vague language construc-
tion.” Soft law is seen as a contradiction in terms, since it does not have any legal con-
sequences. However, others point to a fertile relationship between hard and soft law.
The international system is becoming more complex with a proliferation of documents
and means of measuring standards. As Christine Chinkin argues, the inadequacies of
treaties and custom as modes of international law-making are progressively exposed.
This is due to the broadened subject-matter of international regulation, the growing
importance of non-state actors and global challenges such as human rights violations
that require “diversified forms and levels of law-making”.*» These types of documents
have been particularly important for the advancement of international law pertain-
ing to violence against women, as the regime has been slow in acknowledging such
concerns in treaty law and through custom. Reports by UN treaty bodies and special
rapporteurs as well as conference platforms of actions have thus served to advance the
discourse on women’s rights.

114 See e.g. C. Chinkin, ‘Normative Development in the International Legal System’, in D.
Shelton (ed.), Commitment and Compliance: The Role of Non-Binding Norms in the In-
ternational Legal System (Oxford University Press, Oxford, 2000), p. 30. J. Klabbers, “The
Redundancy of Soft Law’, in M. Koskenniemi (ed.), Sources of International Law (Ashgate,
Dartmouth, 2000), p. 168.

115 Dunoff et al., supra note 54, p. 87.
16 Ibid.
117 Shelton, supra note 13, p. 10.

118 D. Shelton, ‘Commentary and Conclusions’, in D. Shelton (ed.), Commitment and Compli-
ance: The Role of Non-Binding Norms in the International Legal System (Oxford University
Press, 2000), p. 449.
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In the course of this study an array of soft law documents will be discussed.
They include reports by the UN Special Rapporteurs, particularly on Violence against
Women, UN declarations and resolutions, decisions and general comments by UN
treaty organs and world conference statements such as the Beijing Platform for Action
— all of which advance the discussion on the prohibition of sexual violence and the
interpretation of its substance.

1.6 Method

The method chosen is first and foremost a traditional legal dogmatic approach.
However, this is contextualised through additional perspectives in appropriate parts
of the text, such as the feminist critique of international law.

The focus of this work is on international obligations of states to criminalise rape
in domestic criminal law by way of international human rights law, international hu-
manitarian law and international criminal law. As such, it principally applies a positiv-
ist method in examining the current law as promulgated by the traditional sources of
international law. Positivists describe the law as it is, independent of moral and ethical
considerations. International law consists of the rules upon which states have agreed
through treaties and custom.”* The classic positivist view regards law as a unified sys-
tem of rules emanating from state will. It relies heavily on the consent of states for its
legal validity. Moral validity is thus not significant.” It is in this manner an “objective”
reality that does not indulge in de lege ferenda argumentation and considers “hard
law” alone as real law, as opposed to soft law sources.® Contrary to the feminist legal
method, which is unabashedly subjective, the positivist method attempts to reflect an
objective review of the law. This approach differentiates between the law and such “per-
sonal prejudices and political motivations”.””” It does not mean that the normative con-
tent of the rules is viewed as static. The content of rules is understood to be dynamic
and can take on a different meaning over the passage of time.”

However, the primary form of method employed in this text is a modern version
of positivism. This version of positivism acknowledges that the interpretive tools of
the sources of law have changed, adapting to new developments in international af-
fairs. For example, evidence of “state practice” of customary law includes e.g. domes-
tic legislation and judicial decisions, with increased importance of judgments from

124 Ibid., p. 293.

125 K. E. Himma, Law, Morality, and Legal Positivism: Proceedings of the 21st World Congress
(Franz Steiner Verlag, Miinchen, 2004), p. 14, J. Raz, The Authority of Law: Essays on Law
and Morality (Oxford University Press, Oxford, 1979), p. 38. According to the latter, posi-
tivists hold that law is a social fact and the identification of law does not involve moral
arguments. Law’s conformity to morals and ideals is thus not necessary.

126 B. Simma and A. L. Paulus, “The Responsibility of Individuals for Human Rights Abuses
in Internal Conflicts: A Positivist View’, Vol. 93, No. 2 American Journal of International
Law (April 1999), p. 304.

127 Ibid., p. 306.

128 Fastenrath, supra note 88, p. 155.
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international tribunals.”® This view also holds soft law to be an important device for
interpreting the meaning of rules and for spurring on legal change.** The comparative
positivist method in reviewing three different regimes in international law contextu-
alises the approach to prohibiting and defining rape, since its nature in armed conflict
as opposed to peacetime is noted.

The question is further contextualised through the application of feminist legal
perspectives, reviewing the legal framework that exists in the frame of reference of
its gendered construction and impact. The feminist legal method has solely been em-
ployed as an additional perspective in certain chapters and not as a consistent meth-
odological approach. Whereas the positivist approach is directed at providing an ob-
jective analysis of legal sources, the feminist perspective, as intentionally subjective,
provides a valuable critical viewpoint. This method does not aim to lead to clear legal
conclusions, but rather serves to challenge the perceived objectivity of international
law.”' Because of the, at times, clearly political agenda, this method may be perceived
to be unscholarly.”* Positivist authors such as Bruno Simma and Andreas Paulus take
the view that the professionalism of lawyers dictates “the impartial mediation of at-
titudes, ideologies or conflicts”.» Feminist authors instead question the possibility of
objectivity in the international law system, given its construction and historic exclu-
sion of matters of particular concern to women.’*

The feminist approach does not answer the main question of this book - that is,
the extent of state obligations regarding the criminalisation of rape, but rather provides
a critical evaluation of existing laws and gaps in the legal framework. This approach
is also important from a historical standpoint since feminism has had a substantial
influence and effect on the current approach in international law to the crime of rape.

The feminist legal method on international law examines its various layers from
a gender perspective. The analysis of feminist scholars in relation to violence against
women concentrates on “the structure of relationships in a male-dominated (pa-
triarchal) culture, on power and on gender”.” Beyond this precept, there is no uni-
form approach among feminists, rather “feminism is not a single ‘theory’, ‘school” or
‘methodology’.® Several approaches exist, including that of the liberal/equality femi-

129 Simma and Paulus, supra note 126, p. 307.

130 Ibid., p. 308.

131 H. Charlesworth, ‘Feminist Methods in International Law’, 93 American Journal of Inter-
national Law (1999), p. 379.

132 Ibid., p. 380.

133 Simma and Paulus, supra note 126, p. 316.

134 Charlesworth, supra note 131, p. 392.

135 N. Quénivet, Sexual Offenses in Armed Conflict & International Law (Transnational Pub-
lishers, Ardsley, NY, 2005), p. xi.

136 A. X. Fellmeth, ‘Feminism and International law: Theory, Methodology, and Substantive
Reformy’, 22 Human Rights Quarterly 663 (2002), p. 664. To a certain extent, the feminist
analysis of international law has arguably ceased to develop and as Dobash notices, “the
area of violence against women has become increasingly narrow and self-referential” and
has resulted “in a reluctance to further develop new ideas”. See R. E. Dobash and R. P.
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nist which seeks to eradicate the injustice towards women through means of advanc-
ing their equality and autonomy. The radical feminists, on the other hand, are of the
opinion that many institutions in society support and stimulate gender oppression and
that all states are hierarchically structured. This includes the gendered process of cre-
ating international law, as well as the vocabulary of such norms.”” Feminists hold that
rights are “defined by the criterion of what men fear will happen to them”.”® In conse-
quence, the subject matter considered appropriate for international regulation reflects
male priorities. In international law, the latter feminist approach takes the viewpoint
that the process of legal reform and the development of soft law documents take a dis-
tinctive male perspective in that women previously had long been excluded from the
field of decision-making.*® However, the development of women’s human rights has
largely taken place through the operation of soft law documents owing to the exclusion
from the sphere of hard law creation. An increased gender-sensitive interpretation of
existing hard law documents can also be detected. A male perspective can nevertheless
still be noticed.

The discriminatory impact of apparently neutral regulations is acknowledged, as
well as silences in international law on violations suffered by women.** Basic concepts
such as “state responsibility” or “conflict” are analysed to reveal a gendered nature.™*'
The dual critique therefore analyses both how law is made and the content of existing
regulations. Consequently:

[I]n law, asking the woman question means examining how the law fails to take into ac-
count the experiences and values that seem more typical of women than of men, for what-
ever reason, or how existing legal standards and concepts might disadvantage women. The
question assumes that some features of the law may be not only nonneutral in a general

Dobash, ‘Cross-Border Encounters: Challenges and Opportunities’, in R. E. Dobash and
R. P. Dobash (eds.), Rethinking Violence against Women (Sage Publications, London, 1998),
p. 1. Accordingly, the focus remains on the doctrines of certain influential authors such as
Charlesworth and Chinkin, and such critique as the public/private distinction.

137 Gender is seen as a social creation of how an individual is viewed, what characteristics are
ascribed to the person and what role that person plays in society. Gender is partly linked
to sex, which is the biologically determining factor of a person being male or female. See
e.g. Charlesworth, supra note 131, p. 379.

138 H. Charlesworth, ‘What are “Women’s International Human Rights?”, in R. Cook (ed.),
Human Rights of Women (University of Pennsylvania Press, Philadelphia, 1994), p. 71.

139 H. Charlesworth et al., ‘Feminist Approaches to International Law’, 85 American Journal
of International Law 613 (1991).

140 S. Ratner and A.-M. Slaughter, ‘Appraising the Methods of International Law: A Prospec-
tus for Readers’, American Journal of International Law, Vol. 93, No. 2 (April 1999), p. 294,
H. Charlesworth, Feminist Methods in International Law, p. 381.

141 Charlesworth and Chinkin, supra note 33, p. 49.
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sense, but also “male” in a specific sense. The purpose of the woman question is to expose

those features and how they operate, and to suggest how they might be corrected.'**

Within the realm of feminism, most pertinent to this book is the analysis of interna-
tional law. Feminist theories of this branch of law measure the extent to which rights
take into account the experiences of women and also the degree to which they are in
reality available to women. Feminist legal scholars thus aim to discover the hidden
gender of the construction of international law.

As will be discussed, CEDAW obliges states to eradicate laws that have a basis in
gender stereotypes. As held by Rikki Holtmaat, in order to establish whether this is the
case, it is important to conduct studies of what particular gender assumptions exist
and whether the regulations reflect such.'® It also helps to understand the intentions
that lie beneath violence directed against women and sexual violence in particular,
since one can only then construct legal sanctions that acknowledge relevant harms.
Thus, the victim’s experience and the perpetrator’s intentions must be taken into ac-
count to evince the harm that the law seeks to prevent.'** However, this work moves
beyond a strictly feminist legal method and applies a gender legal method where ap-
propriate.”” This acknowledges that men are also gendered individuals and that both
genders are affected by the offence of rape, albeit in different ways. While women form
the majority of victims of rape, male rape also occurs. In many jurisdictions men are
not acknowledged as victims in the definition of rape, for example, by describing the
actus reus in a manner that ascribes the role of perpetrator to men alone. This focus on
both genders is, of course, not welcomed by all feminists, some who complain that it
causes a “dilution” of the feminist knowledge. However, even with a “gender” perspec-
tive, feminism remains central to the method.™¢

17 Structure of the Book

Part I constitutes an introduction of the subject as well as the methods and sources
employed.

142 K. Bartlett, ‘Feminist Legal Methods’, 103 Harvard Law Review 829 (1990), p. 837. Thus:
“In exposing the hidden effect of laws that do not explicitly discriminate on the basis of
sex, the woman question helps to demonstrate how social structures embody norms that
implicitly render women different and thereby subordinate.” See p. 843.

143 R. Holtmaat, ‘Preventing Violence against Women: The Due Diligence Standard with Re-
spect to the Obligation to Banish Gender Stereotypes on the Grounds of Article 5 (a) of
the CEDAW Convention’, in C. Benninger-Budel (ed.), Due Diligence and its Application
to Protect Women from Violence (Martinus Nijhoff, Leiden, 2008), p. 77.

144 F.Ni Aolain, ‘Rethinking the Concept of Harm and Legal Categorizations of Sexual Vio-
lence During War’, 1 Theoretical Inquiries in Law 307 (2000), p. 309.

145 J. Pilcher and I. Whelehan, 50 Key Concepts in Gender Studies (Sage Publications, London,
2004), p. xii, E.-M. Svensson, Genus och Rdtt - En Problematisering av Forestillningen om
Ratten (Iustus, Uppsala, 1997), p. 19.
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Part II: In order to enhance the discussion on international obligations to define
rape, the book will initially introduce the subject of the history of the prohibition of
rape at the domestic level, as well as present theories on the harm and elements of the
crime. This will point to an evolution in the understanding of the harm of rape at both
the domestic and international level, which has a direct bearing on its definition. The
brief introduction to the elements of the offence in turn provides a clarification of ter-
minology, which in turn has moral and legal implications for a particular definition.
Because the discussion on the elements of the crime of rape at the international level
is a rather novel endeavour, this section contains a mixture between legal theories on
domestic criminal law, which is generally more advanced, and international criminal
law. The importance of the principle of legality is emphasised and discussed in relation
to international law. Sexual violence is also placed in the context of its role in armed
conflict as opposed to peacetime, which informs the definition of rape. The feminist
perspective on international law is also raised since it provides a valuable theoretical
discussion not only on the definition of rape but also on possible lacunas in the inter-
national response.

Parts III and IV constitute the main divisions of the book - that is, the regulatory
framework of international human rights law, international humanitarian law and in-
ternational criminal law. These parts contain an evaluation of the sources of interna-
tional law in order to ascertain whether a duty to criminalise rape exists for states and
whether that obligation relates to a particular definition. The chapters thus analyse the
obligation of states in relation to all three areas of law.

Part V discusses similarities and differences between the examined areas of law
on a theoretical level, with particular attention paid to the structure of IHL and in-
ternational human rights law, international criminal law to a certain extent being an
amalgam of the two. The point is to assess the rationale behind discrepancies in the
approach between these branches of law to the definition of rape, but also torture, and
to examine the question of whether a harmonisation between the regimes pertaining
to these questions is possible or desirable.

Part VI briefly discusses the cultural relativist critique of international law, es-
pecially international human rights law, for the purpose of exposing in particular the
reference to culture in the rejection of women’s human rights. This will demonstrate
obstacles in the process of crafting treaty regulations related to the sexual autonomy
of the person, but also to enforcing such rights in practical ways in certain cultures.
This, alongside the feminist critique, further contextualises the issue of the criminali-
sation of rape. These perspectives strive to transform human rights law to accommo-
date either a gender perspective or cultural diversity. As such, they agree on the same
basic idea that human rights should apply to all individuals, regardless of gender and
culture, and this should not be achieved through neutrality of the law but rather by
recognising the particulars of the group.'¥

147 E. Brems, ‘Enemies or Allies? Feminism and Cultural Relativism as Dissident Voices in
Human Rights Discourse’, 19 Human Rights Quarterly 136 (1997), p. 154.
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Part VII contains conclusions and an analysis of the presented material in ad-
dition to a general discussion on the subject matter. Suggestions for the future in the
development in defining rape at the international level are furthermore included.






Part ll:

Elements of the Crime of Rape: A Contextual Approach






2 The Prohibition of Rape in Domestic Criminal
Law: An Historical Overview

2.1 Introduction

The prohibition of rape in international law has been greatly influenced by domestic
regulations of the offence. In fact, international recognition of the illegality of sexual
violence derives largely from its worldwide criminalisation.#® This is particularly ap-
parent in the case law of the regional human rights courts and ad hoc tribunals, which
have largely based their definitions of rape upon general principles of law arising from
domestic criminal codes. The development at the national level of the criminalisation
of rape therefore becomes a matter of interest.

While the act of rape has been criminalised by various legal systems for more
than two thousand years, its definition has continually changed at the national level in
accordance with society’s understanding of sexual morality. Changes have developed
foremost alongside societal views on the protective interest in criminal law during a
particular era. Religious and cultural values in a society regarding sexuality are closely
related to the general status of women and are constantly re-evaluated. Which acts are
deemed to be immoral and criminal is subject to change, but particularly restrictive
approaches in recognising violations of women’s rights have been persistently unyield-
ing. The prohibition of rape has correlated strictly with the current status of women
in society and therefore it did not provoke a comprehensive discussion of reform until
the general women’s movement of the 1970s that occurred in many Western states.'#
Initially viewed as a crime against the family and honour, an increasing number of
states are recognising sexual violence as a violation of sexual autonomy and self-de-
termination. The following introduction of the history of the criminalisation of rape
serves to illustrate the definition of rape as an indication of gender-equality in society
and demonstrates which social structures and ideas may inform its criminalisation.
This chapter only briefly points to certain general trends in criminalising rape at the

148 P. Viseur Sellers, ‘Sexual Violence and Peremptory Norms: The Legal Value of Rape’, 34
Case Western Reserve Journal of International Law (2002), p. 302.

149 C. Spohn and J. Horney, Rape Law Reform, A Grassroots Revolution and its Impact (Ple-
num Press, New York, 1992), p. 20.
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domestic level. The historical aspects of international regulations are included in the
chapters on international law.s°

2.2 Early Codes: Rape as a Violation of Property Rights

The early criminalisation of rape in many states was directly tied to the social con-
demnation of non-marital consensual sex. Such laws primarily functioned as a way
of determining whether or not a woman had a reasonable excuse for committing the
wrongful acts of adultery or fornication. Women were regarded as legal minors in
most Western states. Such inequality between the sexes was founded in part on bio-
logical reasons of strength and proposed differences in intellect.”' In this context, rape
devalued wives and daughters and threatened the patrilineal system of inheritance.’s
The criminal law on rape was thus another instrument of social control for regulat-
ing the transfer of property.” If a woman was raped, compensation was paid to the
appropriate male in charge — the woman’s father or husband. The sum would depend
on the woman’s economic position and other determining factors, with rape being
classified as a crime of theft."* This was evident in the first written law prohibiting rape
found in the ancient Babylonian Code of Hammurabi around 1750 BC.™ In societies
such as Babylonia and Assyria, the severity of the offence depended on the social and
marital status of the victim.”* Illicit sexual activities were divided into 1) adultery, 2)
intercourse with an unmarried woman or widow or 3) such intercourse with coercion

150 Due to difficulties in finding other sources, this historic overview is predominantly fo-
cused on the transformation of the view on the crime of rape in Western states.

151 L. Clark and D. Lewis, ‘Women, Property and Rape’, in S. Caffrey and G. Mundy (eds.),
The Sociology of Crime and Deviance: Selected Issues (Greenwich University Press, 1995), p.
151.

152 Rhode, supra note 25, p. 244.

153 Ibid., p. 154.

154 Ibid., p.154. D. Dripps, ‘Beyond Rape: An Essay on the Difference Between the Presence of
Force and the Absence of Consent’, 92 Columbia Law Review 1780 (1992), p. 1780, S. Sungi,
‘Obligation Erga Omnes of Rape as a Ius Cogens Norm: Examining the Jurisprudence of
the International Criminal Tribunal for the Former Yugoslavia, International Criminal
Tribunal for Rwanda and the International Criminal Court’, 9 European Journal of Law
Reform 113 (2007), p. 116, C. McNamee, ‘Rape’, in R.J. Simon (ed.), A Comparative Perspec-
tive on Major Social Problems (Lexington Books, Lanham, Oxford, 2001), p. 2.

155 J. Brundage, Law, Sex, and Christian Society in Medieval Europe (Chicago University
Press, Chicago, 1990), p. 10. In ancient Judaism, rape was considered a civil wrong rather
than a moral offence. The wrong was considered to be theft from the rightful owner, i.e.
her father, and thus decreased her value. The Old Testament book of Deuteronomy, the ba-
sis of ancient Hebrew law, provided that if an unmarried woman is married, the offender
must pay a certain sum to the woman’s father and marry the victim. The law also pre-
sumed a married woman who was raped to have committed adultery. K. Burgess-Jackson,
A Most Detestable Crime: New Philosophical Essays on Rape (Oxford University Press,
Oxford, 1999), p. 16. McNamee, supra note 154, p. 3.

156 Rhode, supra note 25, p. 245.
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or force.” Consequently, the rape of a virgin was an economic matter with all the char-
acteristics of a property crime, while the rape of a married woman often was viewed
as an excuse to avoid execution for adultery.”® Consent was only an issue to the extent
that it delineated the various crimes - that is, whether the act constituted adultery
or rape. The difference lay in the severity of the punishment, depending on whether
the woman was married, unmarried or widowed. In this sense, a woman’s consent
came second to that of her marital and social status. Rape within marriage was not a
concept, since a husband was presumed to have full access to his wife. It also appears
that sex outside of marriage was presumed to be consensual. However, there was an
exemption during times of war and robbery, since the deprivation of freedom negated
the possibility of consent.”

Similarly, under Roman law rape was viewed as a property crime against the hus-
band or father of the victim. The public’s interest in punishing rape was a matter of reg-
ulating competing male interests in controlling sexual access to women.*** The crime
of raptus constituted capturing a woman through the use of force. The woman was
thus removed from the person under whose authority she lived."" As Roman law devel-
oped, raptus could either contain abduction or sexual relations by force, thus develop-
ing into a sexual crime. In general, apart from in warfare, the crime of rape was largely
ignored and subsumed under other forms of illicit sexual intercourse.”* Certain cat-
egories of women could not be raped - for example, prostitutes.’® The Justinian Code
extended protection to unmarried women, widows and nuns, who would be devalued
by the act since “chastity once polluted cannot be restored”.** Accordingly, women

157 A. Laiou, ‘Sex, Consent and Coercion in Byzantium’, in A. Laiou (ed.), Consent and Coer-
cion to Sex and Marriage in Ancient and Medieval Societies (Dumbarton Oaks, 1993), p. 111.

158 Dripps, supra note 154, p. 1780, McNamee, supra note 154, p. 3.

159 D.Moses, ‘Livy’s Lucretia and the Validity of Coerced Consent in Roman Law’, in A. Laiou
(ed.), Consent and Coercion to Sex and Marriage in Ancient and Medieval Societies (Dum-
barton Oaks, 1993), p. 58. Abduction outside the city or tribe was seen as acceptable, since
it was part of the spoils of war. McNamee, supra note 154, p. 3.

160 Roman law was based on the concept that each family had a paterfamilias, which was the
head of the household and the eldest living male ancestor. The paterfamilias contained the
legal and moral power of his descendants and owned all property. A. Borkowski, Textbook
on Roman Law (Blackstone Press, London, 1994), p. 102. See also Dripps, supra note 154,
p- 1780. The word property is used in a metaphorical sense. Though women were not con-
sidered slaves that could be bought and sold, the economic value attached to women, e.g.
through dowries and arranged marriages, put women in a position as property. See further
Brundage, supra note 155, p. 14.

161 Burgess-Jackson, supra note 155, p. 16, C. Saunders, ‘The Medieval Law of Rape’, 11 Kings
College Law Journal 19 (2000), p. 20. The Justinian classification of raptus thus included
rape but was not a necessary element.

162 Saunders, supra note 161, p. 22.
163 Ibid., p. 16.
164 Ibid., p. 21.
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could not be viewed as autonomous agents in relation to something they did not own
— their sexuality.

Whereas sexual activity under the Roman Empire was to be confined within ei-
ther marriage or concubinage, in Byzantium the legal limits of sexual activity were
further restricted and the ideal advanced by the church was that of the monogamous
marriage. The canon of Balsamon stated that there was “only one form of legitimate
sexual relationship between man and woman; everything outside that is illegitimate”.*s
Under Byzantian canon law, the idea of consent was more prominent than it was in
Roman law."*¢ The early codification in the Ecloga defined the crime as “illicit carnal
knowledge without consent”.'” It was envisaged that only certain categories of women
could be raped: unmarried girls or nuns, but not married or widowed women."*® The
Christian Church was an important influence in the development of the principle of
individual responsibility and with this came the concept of personal consent. At the
same time, it enforced ideas of purity and embraced the evaluation of a woman’s gen-
eral behaviour or prior history in judging the credibility of the particular act in ques-
tion."® As regards the understanding of consent, the Byzantines appear to have placed
greater importance on objective rather than subjective factors. Circumstances such as
weapons and accomplices, as well as the location of the act, were understood to negate
free consent. Women had to offer the utmost resistance even up to the point of death,
since it was presumed that they could avoid rape.”®

2.3 The Middle Ages

The prohibition of rape evinced considerable interest in the early and late Middle Ages
and most early criminal codes address rape to some extent.”* As feudalism expanded
in Europe and developed into organised caste-bound agricultural societies, laws pro-
hibiting rape gradually underwent change and acknowledged direct compensation to
the victim.”> However, since feudalism was a class-built social construction centred
on servitude, the laws distinguished between victims from different feudal classes and
the amount of compensation was relative to the class to which the in question woman

165 Laiou, supra note 157, p. 132, E. Levin, Sex and Society in the World of the Orthodox Slavs,
900-1700 (Cornell University Press, 1989), p. 217.

166 Laiou, supra note 157, p. 111.

167 Ibid., p. 125.

168 Burgess-Jackson, supra note 155, p. 17, E. Levin, Sex and Society in the World of the Ortho-
dox Slavs, 900-1700 (Cornell University Press, 1989), pp. 218 et seq., Laiou, supra note 157, p.
125.

169 Laiou, supra note 157, p. 196.

170 Ibid., p. 173. The psychological injury to the victimised woman was considered, but prima-
rily as a form of harm to her marriage prospects.

171 Saunders, supra note 161, p. 20.
172 H. Schwendinger and J. Schwendinger, Rape and Inequality (Sage Publishers, Beverly
Hills, 1983), p. 97.
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belonged. Injury to a servant under this system would be valued less than that of a
woman who was a ward of the king.”

In the 12th century the ecclesiastic legislators were the first to recognise the victim
as an independent legal person, without reference to her social rank or guardian.” The
principle of personal responsibility was embraced by the church. Secular and ecclesi-
astic legislators began to concurrently transform legal conceptions of sexual violence.
Rape was defined as a crime against the person rather than against property. This was
notable in the revision of the ancient laws of Rome by Gratian, who in his collection
of canon law Decretum separated crimes of property from offences against the person.
Rape was defined as “unlawful coitus, related to sexual corruption”.”> Four elements
of rape gradually evolved: abduction, coitus, violence and a lack of free consent on the
part of the woman.”® A burgeoning view of the woman’s autonomy therefore became
evident, together with the concept of individual possession of rights regardless of so-
cial status. However, canon law still excluded marital rape.”” According to Brundage,
medieval canon law played a central role in shaping laws on sexuality in Western coun-
tries, leading to increased control by governments in matters of sexual conduct, espe-
cially with regard to non-marital and extra-marital relations.”®

2.4 Corroboration of Complaints

The French revolution was important in its recasting rape as an offence against the
individual rather than a crime against a “guardian”, thus focusing on injury rather
than theft — as made evident in the Penal Code of France in 1791. This was a result of
greater emphasis placed on self-determination.”> However, this was in many respects

173 Ibid., p. 97.
174 Ibid., p. 102.
175 Burgess-Jackson, supra note 155, p. 16.

176  Schwendinger, supra note 172, p. 102. The Decretum Gratiani is a collection of canon law
compiled by Gratian. It forms the first part of six legal texts of the Corpus Juris Canonici,
constituting the legal base of the Roman Catholic Church until 1917.

177 Burgess-Jackson, supra note 155, p. 17. One of the more liberal views on the rape victim, the
Statutes of Westminster of England at the end of the 13th century provided that rape applied
to all women, whether a virgin or married or a prostitute. A suit could be brought by the
victim or the crown. See B. J. Cling, Sexualized Violence against Women and Children (The
Guilford Press, New York, 2004), p. 15. Rape was seen as a misdemeanour and entailed that
no man should “ravish a maiden within age, neither by her own consent, nor without con-
sent, nor a wife or maiden of full age, nor other women against her will”. This was modified
in 1309 to recategorise rape as a felonious crime, solely focusing on the lack of consent: “If
a man should ravish a woman, married, maiden, or other woman, where she did not con-
sent, neither before nor after [...]”. J. Allison and L. Wrighstman, Rape — The Misunderstood
Crime (Sage Publications, London, 1993), p. 196. Rape and abduction were seen as similar
acts.

178 Brundage, supra note 155, p. XX.

179 G. Vigarello, A History of Rape: Sexual Violence in France from the 16th to the 20th Century
(Polity Press, Cambridge, Oxford, 2001), p. 88. It belonged to the code under the heading
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only a theoretical development and was not equalled in practice.”®* The law that devel-
oped both in common law and civil law countries continued to limit the definition of
rape to certain categories, most notably containing a marital exemption and exclusion
of the male victim. Lord Justice Hale of England in the 17th century proclaimed that
“by their matrimonial consent and contract, the wife hath given up herself in this kind
unto her husband, which she cannot retract”® Black’s law dictionary also defined rape
as “the act of sexual intercourse committed by a man with a woman not his wife”.s*
The notion that certain forms of rape were less harmful prevailed and continues to
be reflected in domestic views on the harm of rape.” For example, the legal reform
in the 1950s in Sweden on the expansion of the definition of rape, allowed for lower
punishment in cases of acquaintance rape or within marriage, thereby connecting the
question of legal harm with the issue of culturally determined culpability.** In many
cases the harm sustained was understood as a violation of the honour of a woman or
her family rather than an infringement of the physical and mental integrity of the
victim. For example, in the 18th century rape was defined by Blackstone in the United
Kingdom as “the carnal knowledge of a woman forcibly and against her will”.® The
injury caused still related to the family. For example, the law gave the victim the op-
portunity of nullifying the perpetrator’s sentence through marriage, thereby portray-
ing the family in a more favourable light.**¢ Similar provisions were also seen in civil
law systems. Though a coherent approach to the crime of rape cannot be traced in such
states, most laws in Europe have converged on the use of force.”

Criminal laws on rape that developed in many countries continued to be dom-
inated by the perceived threat of female fabrication.’®® Because it was believed that

of “crimes and attacks against persons”.

180 Ibid., p. 88.
181 M. Hale, Historia Placitorum Coronae: The History of the Pleas of the Crown, Vol. 1 (Rider,
1800), p. 629.
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English Jurisprudence, 3rd ed., 1933.

183  See more below on the discussion on harm in chapter 3.
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Vol. I1, Book IIT and IV, Collins and Hannay (1823), p. 161.
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countries.

187 For example, the Swedish law in the 18th century coupled the requirement of force with
the element of “against her will.” Missgarningsbalken, 22:1, 1736-1779. The punishment
was death.

188 Aslate as 1967, an article in the Columbia Law Review held that uncorroborated testimony
of alleged victims should not be accepted, because “stories are frequently lies or fantasies”.
See ‘Corroborating Charges of Rape’, 67 Columbia Law Review 1137 (1967), p. 1138. TemKkin,
in reviewing the treatment of the rape victim in the British justice system relays several
instances where judges have demonstrated a belief in the view of the untruthful female
complainant. In 1982, the Judge of the Crown Court in Cambridge instructed the jury:
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women had an added incentive to invent complaints of sexual violence in order to
explain premarital intercourse, infidelity, pregnancy or disease, for which the cost in
most cultures is higher for women, rape should accordingly be treated differently from
other crimes.”™ As Lord Justice Hale stated three centuries ago: “[rape is] [...] an ac-
cusation easily to be made and hard to be proved, and harder to be defended by the
party accused, tho never so innocent”.*® One of the most influential lawyers in the
field of evidentiary rules in the US of his time, John Wigmore, argued that “[n]o judge
should ever let a sex-offense charge go to the jury unless the female complainant’s
social history and mental make-up have been examined and testified to by a qualified
physician”. The legal standards were frequently influenced by medical experts assert-
ing that women had the physical means to avoid rape if they wished, by using hands,
limbs and pelvic muscles.> Anthropologists in the 1960s supported the contention
that the average woman could not be raped. Margaret Mead declared that, “by and
large, within the same homogenous social setting an ordinarily strong man cannot
rape an ordinarily strong healthy woman”.3 Such beliefs included the idea that a wom-
an who became pregnant as a result of alleged rape must have consented, regardless of
her clearly expressing non-consent, since a woman could only conceive as a result of
experiencing lust and excitement.’*

“Women who say no do not always mean no. It is not just a question of saying no, it is a
question of how she says it, how she shows and makes it clear. If she doesn’t want it, she
only has to keep her legs shut and she would not get it without force and there would be
marks of force being used.” Judge David Wild, Cambridge Crown Court, 1982, cited in J.
Temkin, Rape and the Legal Process (Oxford University Press, Oxford, 2002), p. 10.

189 Wigmore argued regarding the testimony of female victims: “On the surface the narra-
tion is straightforward and convincing. The real victim, however, too often in such cases
is the innocent man; for the respect and sympathy naturally felt by any tribunal for a
wronged female helps give easy credit to such a plausible tale.” J. H. Wigmore, A Treatise
on the Anglo-American System of Evidence in Trials at Common Law, 3rd ed. (J. H. Chad-
bourn, revised edition 1978) (Boston: Little, Brown & Co), para. 924a. While provocative,
it is important to not immediately dismiss the early scholarships on female fabrication.
Considering the status of women at the time and the consequences of illegitimate sex,
it is plausible the fear was not as ill-founded as it might seem. Women who engaged in
non-marital sex risked prosecution for fornication and alleging rape was one of the few
available defences. Lisa Cuklanz also proposes that “women had strong, socially based
motivations to lie about rape [...] when a woman’s character was so closely related to her
reputation for chastity”. L. Cuklanz, Rape on Trial (University of Pennsylvania Press,
Philadelphia, 1996), p. 19.

190 Hale, supra note 181, p. 634.
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192 J. McGregor, Is it Rape?: On Acquantaince Rape and Taking Women’s Consent Seriously
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193 M. Mead, Male and Female: A Study of the Sexes in a Changing World (Penguin, Har-
mondsworth, 1962), p. 203.

194 Temkin, supra note 188, p. 123.
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Legal scholars and policymakers frequently referred to various psychoanalytical
studies on the female psyche and sexuality, which concluded that women often desire
or invent forced sex but as a result feel shame and guilt and then declare it to be rape.
An author in the Yale Law Journal in the 1950s claimed that there was an “unusual
inducement to malicious or psychopathic accusation inherent in the sexual nature of
the crime [of rape]”.s The writer further argued that women rarely know what they
want nor are they sincere and often require force to have a pleasurable experience.”
Havelock Ellis, who revolutionised views on sexuality at the beginning of the 20th cen-
tury in the United Kingdom, concluded that a man has a natural need to feel dominant
and the woman a desire to feel subordinate in sexual relations. It is in the woman’s
nature to display a sense of shyness and to offer resistance even though in reality she
consents to the act.”” Ellis concluded that men are characteristically active, aggressive,
sexually insistent and easily aroused.”® His research has had a disconcerting impact
on the legal system. John Wigmore supported the proposition that most women at
some point entertain fantasies of rape and that it is “easy for some neurotic individu-
als to translate their fantasies into actual beliefs and memory falsifications”.*® In this
sense, since it was difficult to determine whether a woman sincerely meant “no” during
sex, the requirement of physical resistance was encouraged, and not merely resistance
through verbal protests or such “infantile behaviour as crying”.>>° As a result, many
jurisdictions have at some stage required a display of physical resistance on the part of
the victim, requiring her to “resist to the utmost” or display “such earnest resistance as
might reasonably be expected under the circumstances”.***
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201 McGregor, supra note 192, p. 35, M. Anderson, ‘Reviving Resistance in Rape Law’, Univer-
sity of Illinois of Law Review 953 (1998). Cases from the 1800s exhibit an inherent distrust
in the female victim and interpreted the resistance requirement harshly, e.g. the Wiscon-
sin Supreme Court, which in Brown v. State held that the struggle and screaming by the
victim in the case was not sufficient but “there must be the most vehement exercise of
every physical means or faculty within the woman’s power to resist the penetration of her
person, and this must be shown to persist until the offense is consummated”. Brown v.
State, 127 Wisc. 106 N.W 536, 538 (1906), in J. Kaplan et al. (eds.) Criminal Law: Cases and
Materials (Aspen Publishers, New York, 2004), p. 903. The Supreme Court in Michigan in
the same year also ruled that the victim must demonstrate that she “did everything she
could under the circumstances to prevent defendant from accomplishing his purpose. If
she did not do that it is not rape [...] The jury must find that she was overcome and over-
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close, because if she yielded at any time it would not be rape”. See People v. Murphy, 145
Mich. 524, 528, 108 N.-W. 2d 1009, 1011, (1906), discussed in C. Spohn and J. Horney, Rape
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Additional corroboration requirements in many states consisted of evidence of
the victim’s past sexual history, either concerning the relationship with the perpe-
trator or his/her sexual history in general, in order to prove that she was of a bad
or promiscuous character, for example, a prostitute, and therefore likely to have con-
sented. Historically, evidence of hitchhiking, smoking and excessive drinking, seduc-
tive clothing and the use of bad language have all been taken into consideration in
assessing the character of the victim — factors that still exist in certain jurisdictions.>**
In certain countries the complainant may even be required to submit to a medical ex-
amination to ascertain virginity prior to the attack.”> Other jurisdictions require the
injured party to file a complaint promptly after the alleged violation.>*

The rationale of admitting evidence on the woman’s previous sexual history was
to evince whether she had consented, the belief being that chastity was a trait of char-
acter that was constant and that a woman with previous sexual experience was more
likely to have consented. This approach was demonstrated in a case from 1838 in a New
York court, where the judge was of the opinion that one must distinguish between a
woman “who has already submitted herself to the lewd embraces of another, and the

Law Reform, A Grassroots Revolution and its Impact (Plenum Press, New York, 1992), p. 23.
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intended in a serious manner and “[a]s the gentlemen on the jury will understand, when
a woman says no she doesn’t always mean it [...] Men can’t turn their emotions on and off
like a tap like some women can.” Judge Raymond Dean, Old Bailey, 1990, cited in Temkin,
supra note 188, p. 10. See further R. v. Gammon, (1959) 43 Cr App Rep 153, in J. TemKkin, Rape
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quences, Ms. Rhadika Coomaraswamy, UN Doc. E/CN.4/1997/47, 12 February 1997, para.
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(2005), M. Anderson, “The Legacy of the Prompt Complaint Requirement, Corroboration
Requirement, and Cautionary Instructions on Campus Sexual Assault’, 84 Boston Univer-
sity Law Review 945 (2004).

45



46

(hapter2

coy and modest female severely chaste and instinctively shuddering at the thought of
impurity”.>* A corroboration warning, that is, instructions that additional evidence
is required, has frequently been given by trial judges to juries in various countries. In
Canada prior to its legislative reform in 1983, such instructions were provided only in
cases of sexual offences involving a female victim.>¢

Certain jurisdictions have further required corroboration of eyewitnesses, par-
ticularly in countries abiding by a certain interpretation of Sharia law.*” Islamic law
requires a rape charge to be corroborated by the witness testimony of four male wit-
nesses.>*® The evidentiary rule requires the observation of the actual penetration dur-
ing sexual intercourse. Under Islamic law, rape is included in the category of Hadd
crimes, offences with specific punishment ordained by God. This includes Zina, sexual
indiscretion, which has been interpreted to include rape. It is thus not a separate cat-
egory, but considered in the same class as other sexual acts outside marriage, includ-
ing fornication, adultery, incest and homosexuality.>*® If a woman fails to establish
rape, she is in danger of being convicted of fornication or adultery in order to protect
women’s chastity.”°

205 Peoplev. Abbott, 19 Wend. 192, 195-196, N./ (1838). Kelly Askin argues that in the 19th century
consent was not even a matter of a woman’s will or whether she resisted or not. Rather,
“consent was a matter of how she conducted herself, whether she, by her conduct, made it
clear that she was the sexual property of her husband or father or the common property of
all men. So if a woman was deemed to be unchaste, it did not matter that she clearly resisted
the rape, she had consented at a general level.” The law therefore reflected the view that
breaking of the woman’s will had not occurred in instances where the woman was perceived
as displaying herself as free of male possession. See K. Askin, War Crimes against Women;
Prosecution in International War Crimes tribunals (Brill, The Hague, 1997), p. 220.

206 S.142, The Criminal Code, Canada: “[T]he judge shall, if the only evidence that implicates
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offence is alleged to have been committed and that evidence is not corroborated in a mate-
rial particular by evidence that implicates the accused, instruct the jury that it is not safe
to find the accused guilty in the absence of such corroboration [...].” See L. K. Sullivan,
‘The Anatomy of Rape’, 40 Saskathchewan Law Review (1976-1977), p. 27.

207 For example, Pakistan, Sudan, Afghanistan.

208 Previous law in Pakistan, Hudood Ordinance, Article 8 stated that proof shall be in the
form of either: “(a) the accused makes before a Court of competent jurisdiction a confes-
sion of the commission of the offence or, (b) at least four Muslim adult male witnesses,
about whom the Court is satisfied [...] that they are truthful persons and abstain from ma-
jor sins, give evidence as eye-witnesses of the act of penetration necessary to the offence:
provided that, if the accused is a non-Muslim, the eye-witness may be non-Muslim.”

209 S.Joseph and A. Najmadabi, Encyclopedia of Women & Islamic Culture: Family, Law and
Politics, Vol. 2 (Brill, Leiden, 2005), p. 698.

210 A. Quraishi, ‘Her Honor: An Islamic Critique of the Rape Laws of Pakistan from a Wom-
an-Sensitive Perspective’, 18:287 Michigan Journal of International Law (Winter 2007), p.
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to sex out of wedlock. Pregnancy is also used as evidence of zina, adultery. A number
of rape trials have been reported where the female complainant has been convicted of
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2.5 The Women’s Movement and Law Reforms

The women’s movement that developed in many Western states in the 1960s and 1970s
promoted general personal development and growth for women.”" The concerns of
the 1970s were mainly related to the political participation of women and economic
equality in the work place, as well as their participation in the development process
in certain regions of the world.”* As the UN Special Rapporteur on Violence against
Women concluded, the issue of such violence has been treated in isolation from the
wider concerns of women’s rights and equality.>® In the Rapporteur’s opinion, this
arises from a narrow interpretation of human rights law. However, as the movement
grew, so did the realisation that female sexuality had been defined from the viewpoint
of male domination and that this form of oppression also formed a part of a general
gender inequality in society. The effects of male stereotyping were especially evident
in criminal laws on rape.

According to feminist thinking, criminal laws prohibiting rape may display a
cultural expectation of proper female behaviour. A regulation that only condemns
sexual violence accompanied by force enhances male opportunities for coercive sex,
increases women’s dependence on male protectors and reinforces their dominant po-
sition.”* Accordingly, the pervasiveness of rape is fundamental in the social construc-
tion which defines women as inferior. The feminist viewpoint of the nature of rape
radically changed its perception in many states by focusing on what the victimisation
of rape entailed for women. Cathy Roberts observes that the feminist understanding
of rape in the beginning bore little resemblance to the viewpoint of psychologists and
society in general: “Feminism rejected the model of the lone deviant, acting out per-
verted fantasies or frustrations, and substituted instead a figure who had an uncom-
fortable similarity to the average man.”™" Rather than explaining the existence of rape
as an expression of individual aberration, the feminist movement declared it to be a

zina because of being unable to prove that the pregnancy was a consequence of rape. The
general contention is that women do falsely accuse men of rape in order to escape punish-
ment for fornication/adultery. It is therefore presumed that an unmarried woman who has
engaged in sexual relations/is pregnant will claim she has been raped in order to avoid
punishment.
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International Overview’, in R. E. Dobash and R. P. Dobash (eds.), Rethinking Violence
against Women (Sage Publications, London, 1998), p. 53.
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213 Integration of the Human Rights of Women and the Gender Perspective: Violence against
Women, The Due Diligence Standard as a Tool for the Elimination of Violence against
Women, Report of the Special Rapporteur on Violence against Women, its Causes and
Consequences, Yakin Ertiirk, UN Doc. E/CN.4/2006/61, (20 January 2006), para. 100.

214 C. MacKinnon, Toward a Feminist Theory of the State (Harvard University Press, Cam-
bridge, 2001), p. 25.

215 S. Schulhofer, Unwanted Sex: The Culture of Intimidation and the Failure of Law (Harvard
University Press, Cambridge, 1998), p. 24.
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structural problem. Since women as a social group in many cultures are symbolically
connected to sexuality in the form of reproduction or honour, such restraint had in
this view led to the control of women.>

The 1970s represented a movement in many states that aimed at liberalising public
attitudes on sexuality and ridding society of previous taboos. One intention was to lib-
erate the individual’s natural approach to sexuality from cultural oppression, result-
ing in greater gender equality.”” With the increased liberalisation of sexuality women
would break free from previous stereotypes of appropriate behaviour for men and
women, leading to an acknowledgement that also women possessed the need to express
their sexuality without social control. However, as noted by Kerstin Berglund, political
concerns as to sexuality and criminal law provisions do not always seek to protect the
same interests because the legal system strives to protect the individual, and the politi-
cal aim at the time was rather a positive autonomy in providing the individual with the
right to have sexual relations.”® The movement brought a social acceptance of women
consenting to sexual relations outside of marriage in many states. However, contradic-
tory attitudes, particularly towards women and the proper boundaries of behaviour,
are still discernable in definitions of rape in many parts of the world, reflecting distrust
of the female victim and at times unrealistic attitudes of the level of forceful interac-
tions to which women consent. Arguably, women have become more vulnerable to
rape as a result of this freedom, since women are allowed to, and do, consent to sexual
relations. Meanwhile, both the perpetrator and the legal systems of many countries
regard the victim very much to be sexually liberated, presuming consent in situations
that previously would have been considered as forceful.”® The threshold for acceptable
behaviour has in this sense risen.

Fundamental reforms of legislation on both the definition of rape and procedural
rules occurred in many domestic jurisdictions in the 1970s and 1980s, often as a result
of an altered understanding of the nature of the crime, inspired by the feminist move-
ment. It chiefly concerned the introduction of new types of offences with an emphasis
on rape as a crime of violence in the form of sexual expression, rather than an act
motivated by sexual satisfaction.”> Many states introduced reforms concerning the
elements of “non-consent” and “force”, as well as widening the scope of potential vic-
tims - for example, the inclusion of marital rape. The reforms in many cases sought to

216 K. Berglund, Straffrdtt och Kon (Iustus, Uppsala, 2007), p. 90.

217 Ibid., p. 249. Many feminists adopted a rights discourse as appropriate, viewed as an espe-
cially important tool on the international arena, which has also been criticised as obscur-
ing the need for political and social change. The rights discourse was, however, seen as
offering a recognised vocabulary for framing such political and social wrongs. Charles-
worth, supra note 138, pp. 58 and 61.

218 Berglund, supra note 216, p. 249.

219 McGregor, supra note 192, p. 95.

220 Temkin, supra note 188, p. 149, M. Torrey, ‘Feminist Legal Scholarship on Rape: A Ma-
turing Look at One Form of Violence Against Women’, in B. Taylor et al. (eds), Feminist
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(Rothamn Publisher, Buffalo, 1998).
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broaden the range of the actus reus beyond the traditionally narrow focus of vaginal
penetration to include other forms of sexual acts.** The objectives of such reforms were
simultaneously to improve the legal process for rape victims, including willingness to
report the crime, as well as to influence social attitudes. Such goals were emphasised
by legislators in many jurisdictions.

The purpose of Michigan Criminal Sexual Conduct Statute of 1974 was to bring
about “change that would be both instrumental and symbolic in impact: properly
implemented it could bring about improvements in the criminal justice system, the
conviction rate and the treatment of victims”. Additionally, it would “confront and
change cultural norms”>** In Australia, the reform in New South Wales was con-
structed to “serve an educative function in further changing community attitudes to
sexual assault”* That function was further emphasised: “Irrespective of its ability ei-
ther to discourage certain forms of behaviour, or to bring offenders to justice, the law
should delineate and prohibit behaviour which is socially abhorrent. And more than
this, the law should adopt the role of community educator. It should condemn behav-
iour which is exploitative, violent, and/or involves the violation of one person’s liberty
by another.”** Reform in Canada intended to lessen the humiliation suffered by the
victim in a rape trial and to constitute a symbolic educational message to society.”
In Sweden the 2005 legal reform of the criminal law aimed to “improve protection
against sexual violations and further enhance sexual integrity and the right of self-
determination”.** Deterrence and contributing to changing people’s perception of the
harms sustained by sexual violence were mentioned as overarching goals.*”

The purpose of these reforms has also in part been to liberalise sexuality from
cultural constraints and societal taboos and to demonstrate that sexual experiences
per se are not harmful to the interests of the individual. For instance, rape provisions
were recast as “sexual assault”. In Canada, such a reform was introduced, noting that
“the very use of the word ‘rape” attaches a profound moral stigma to the victims and
expresses an essentially irrational folklore about them”.>*® The term “sexual assault”
was perceived as not being imbued with the same level of stigma. It could be said that
the word rape attaches itself to certain stereotypical notions, for instance that rape is
an attack by a stranger and that severe physical force is a necessary component, leading

221 See discussion in chapter 4.2.7.
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223 NSW Parliamentary Debates (Hansard), Australia, Legislative Assembly, 18 March 1981, at
4758.
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to greater reluctance by the court or jury to convict a defendant.”® Many jurisdictions
have now reconsidered the remodelling of rape in terms of sexual assault. Though the
attached stigma was previously viewed as negative, it is now seen as necessary in order
for the general public to react towards the crime with the appropriate level of “revul-
sion”. The experience and harm of the aggrieved person would arguably be mitigated
by designating it “sexual assault”.>

Though the effects of such law reforms seldom demonstrate a significant decrease
in attrition rates,”' the merit of a reassessment of the definition can also be sought on
a moral level as influencing society’s view on gender roles and on appropriate limits
in sexual relations. As Susan Estrich asserts: “[T]he interrelationship between force,
consent and mens rea as understood by courts means that simply moving these pieces
around in a statute is unlikely to affect the legal system’s working definition of the
crime, although it may alter the message communicated to the public by the law.”™*
Legal provisions are an essential part of the public’s attitude towards sexual relations
and gender. Naturally, society’s attitude to what is considered rape, on who is a rapist
and the appropriate behaviour of men and women influences whether an incident will
be reported and prosecuted. For example, by making “force” a requirement of rape, so-
ciety is permitting all forms of pressures and coercion that do not entail violence. The
metamorphosis from a formal adoption of a law to a societal evolution is slow-moving
and cannot always be easily quantified in numbers. The symbolic value of the reforms
may have started a process of long-term attitude change that is difficult to measure in a
legal effect study.” Schulhofer points out that especially criminal law never functions
independently of the culture in which it is set and though sexual culture has changed
since the 1970s, it has not developed at the same pace as the regulations and aspirations
of feminist legal scholars.?+

So, while the criminalisation of rape solely constitutes part of the effort to prevent
sexual violence and to eradicate impunity, the rights discourse provides an official rec-
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ognition of the importance of these goals and the machinery for further development.
Certain aspects of the early criminalisation of rape are still prevalent in many socie-
ties. Among them are the restriction on possible rape prosecutions to certain classes
of women, the strict requirements of corroboration and the classification of rape as a
violation of the honour of the woman. Rape myths are still recorded in contemporary
domestic jurisdictions, such as beliefs that only certain types of women are raped,
that women provoke rape through their behaviour or clothes and that the motive is
sexual arousal.”” As this book will demonstrate, intrusion into the domestic sphere
of regulating private sexual conduct has increased. This has further encouraged de-
velopment towards the protection of the sexual autonomy of the individual and at the
international level placed obligations on states to transform their domestic criminal
laws prohibiting rape.

235 Sexual Assaults Linked to “Date-Rape Drugs”, Council of Europe doc. 11038, Report of the
Committee on Equal Opportunities for Women and Men, 2 October 2006, fn. 1.






3 The Harm of Sexual Violence

Before introducing the elements of the crime of rape commonly applied in provisions
on the domestic and international arena, this chapter will provide an introduction of
the concept of harm in criminal law. The understanding of harm informs the con-
struction of definitions of rape and has also been instrumental in the analysis of the
scope of the definition of the offence in international law. The perceived harm of the
offence acknowledged by the legislator will influence the choice of such elements as
non-consent or force, as well as the actus reus, with certain sexual acts considered
more harmful than others.

3.1 Introduction

Criminal law is a tool for achieving specific goals. The moral and political rationalisa-
tions for criminalising behaviour are generally two-fold: 1) to deter from harm-doing,
and 2) to punish wrongdoing.”* The goal of deterring harm-doing in criminal law is to
influence people to abstain from certain behaviour that society finds morally repug-
nant and hazardous. It strives to have an impact on people’s moral code and change
societal perceptions. In this sense, legal doctrine constitutes the basis for cultural
change. Criminal law is thus not meant to be a neutral system, but rather intended
to supplant the choices of individuals.?? While certain additional objectives often are
raised in connection to international criminal law, such as reconciliation of communi-
ties and capacity-building, considering that much of international criminal law will
be implemented and applied domestically, it largely aims to serve similar objectives.*
For example, in the preamble of the Rome Statute of the International Criminal Court
(ICC) it is asserted that the state parties are “[...] determined to put an end to impunity

236 H. Stewart, ‘Harms, Wrongs and Set-Backs in Feinberg’s Moral Limits of the Criminal
Law’, 5:47 Buffalo Criminal Law Review (2002), p. 47. Cryer, supra note 92, p. 20. According
to Kenneth Gallant: deterrence, retribution, incapacitation and rehabilitation. See Gal-
lant, supra note 67, p. 26.

237 A. Simester and A. T. H. Smith, ‘Criminalization and the Role of Theory’, in A. Simester
and A. T. H. Smith (eds.) Harm and Culpability (Clarendon Press, Oxford, 1996), p. 4.

238 Cryer, supra note 92, p. 17.
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for the perpetrators of these crimes and thus to contribute to the prevention of such
crimes”.”® Comparable language has been used in case law of regional human rights
courts obliging states to adopt criminal law as a means of protecting persons from
violence.** A similar objective to provide protection against harm therefore exists on
the international level.

Joel Feinberg, in discussing the moral limits of criminal law, concludes that it
is solely legitimate for a society to criminalise behaviour if it causes harm.** When
determining the limits of criminal regulation, it is therefore essential to articulate the
harm of the act in question. The first step is to establish the wrongs we seek to prevent
and thereafter construct the appropriate perimeters in order to achieve prevention.
The foremost question when regulating the act of rape is which aspect of the offence
is morally repugnant and should be punished. The understanding of the harm of rape
influences which types of acts and behaviour are criminalised. When determining
the harm of an act, a generalisation of the experiences and reactions of the individual
in a certain context must be made. Is it the physical violence, the injury to the indi-
vidual’s sexuality or even the implication at a general level of women’s subordination?
For example, in certain jurisdictions rape is viewed as an act of violence and not sexu-
ality. Harm may be seen as the physical invasion of the victim and therefore largely
a matter of a physical injury, whereas another approach finds harm primarily in the
non-consensual act of sex, i.e. the violation of the victim’s autonomy to control his/her
sexuality and personal liberty. These theories will influence the construction of the
definition, traditionally leading either to a focus on the use of force, non-consent or
both in relation to sexual activity, depending on the perceived harm.

The question of harm is analogous to the issue of the protective interest of the
criminal law provision.*** The interest to be guaranteed by the provision determines
the individual harm. If the interest is to protect the sexual self-determination of the
person, the harm will consequently entail non-consensual sexual relations.># The issue

239 Preambular para. s.

240 See e.g. M.C. v. Bulgaria, 4 December 2003, ECtHR, No. 39272/98, <cmiskp.echr.coe.int/
tkpigy/view.asp?item=1&portal=hbkmé&action=html&highlight=M.C.%20%7C%20v.%20
%7C%20Bulgaria&sessionid=61867803&skin=hudoc-en>, visited on 9 November 2010,
and discussion in chapter 6.4.6.

241 J. Feinberg, Harm to Others, The Moral Limits of Criminal Law (Oxford University Press,
Oxford, 1984), p. 31 et seq. This was opposed to behaviour that was solely “sinful”. Feinberg
further states: “Rape is a harm and a severe one. Harm prevention is definitely a legiti-
mate use of the criminal law.” J. Feinberg, Offense to Others, The Moral Limits of Criminal
Law (Oxford University Press, Oxford, 1985), p. 154. A. von Hirsch, ‘Extending the Harm
Principle: “Remote” Harms and Fair Imputation’, in Simester and Smith (eds.), Harm and
Culpability (Clarendon Press, Oxford, 1996), p. 260. See also H. Gross, A Theory of Crimi-
nal Justice (Oxford University Press, Oxford, 1979), p. 114. Gross proposes that “it is harms
that make conduct criminal, because the conduct produces or threatens the harm, or even
in some cases constitutes the harm”.

242 Feinberg, Harm to Others, supra note 241, pp. 33 et seq.

243 J. Gardner and S. Shute, “The Wrongness of Rape’, in J. Horder (ed.) Oxford Essays on Ju-
risprudence, Fourth Series (Oxford University Press, Oxford, 2000), p. 205.
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of the harm of rape also aims to answer questions as to a possible distinction between
rape and other forms of physical assault, and if such a division should be made.

The analysis of the harm of rape is largely similar concerning domestic crimi-
nal laws and international law. However, additional concerns are often raised in the
context of international criminal law, such as the harm to the community in cases of
genocide. Harm in such cases is thus group based. The issue will also resurface in the
discussion on cultural relativism further on. The harm of an act is arguably linked to
avictim’s culture and since the experienced harm may vary, so may also the definition
of rape depending on the context.

3.2 How to Define Harm

How is the concept of harm interpreted in criminal law? Feinberg understands it as a
“wrongful setback to interests”.*** A limit to this concept is that a set-back to interests
is not harmful if it has been voluntarily consented to.>* It has also been described
as “an untoward occurrence consisting in a violation of some interest of a person”.>*¢
Harm is therefore not automatically a wrongful act unless it invades another person’s
interests. In the liberal understanding of harm, the injury is identified independently
from the context in which it takes place.*#” This has, however, been criticised by femi-
nist scholars who argue that context informs the harm, and that a failure to bear in
mind e.g. the gender imbalance in society leads to an eschewed understanding of the
concept.”*®

The notion of harm is directly related to personal freedom and the autonomy to
make free choices.*® Personal autonomy is frequently raised as the main interest to
be protected through criminal law, whether it is the protection of bodily integrity or
personal property, but also in relation to acts that undermine “our sense of self-respect
and self-worth”.»° Consent therefore tends to play an important role in criminal law
in determining harm, hence the frequent inclusion of “non-consent” as an element of
the crime of rape.

The purpose of the state to protect its citizens against harm is that harm inhibits
the ability to live autonomously, since the fear of harm alone constrains our actions

244 Feinberg, Harm to Others, supra note 241, pp. 35-36.

245 Stewart, supra note 236, p. 62.

246 Gross, supra note 241, p. 115.

247 V. Munro, ‘Devil in Disguise? Harm, Privacy and the Sexual Offences Act 2003, in V.
Munro and C. F. Stychin (eds.), Sexuality and the Law, Feminist Engagements (Routledge-
Cavendish, Oxon, 2007), p. 13.

248 Ibid., p. 12.

249 J.S. Mill, in J. Gray (ed.), On Liberty and other Essays (Oxford University Press, Oxford,
1991), p. xv, H. L. A Hart, Law, Liberty and Morality (Oxford University Press, Oxford,
1963). See also K. Berglund, ‘Gender and Harm’, 54 Scandinavian Studies in Law (2009), p.
14.

250 McGregor, supra note 192, p. 15. Protection against harm in criminal law is often related to
civil liberties found in human rights catalogues. See Berglund, supra note 249, p. 14.
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and choices. Harm, however, is not synonymous with “hurt”.>* While the question
of how women experience sexual violence is strictly empirical, the question of what
constitutes the harm of rape is theoretical.* Harm and experience are thus not in-
extricably related. However, certain acts that may be seen as violations of rights are
perceived as violations precisely because they typically give rise to experiential harm,
even when they do not in a particular case.”® Wertheimer asserts that “if humans did
not typically experience distress in response to invasions of our privacy or sexuality,
then there would be no point to insisting that we have a right that others not engage in
such behaviours”.>*

The debate on the definition of rape has been infused with the dichotomy on
the one hand of seeking to protect the sexual freedom of the individual while on the
other hand of allowing the state to create moral demands for appropriate behaviour of
its citizens. Morality has always played an important, if not central role, in criminal
law. Legislation is a fluid instrument that reflects public morals and attitudes towards,
for example, gender roles. Since sex and morality are intertwined in most cultures,
the harm of rape has often been determined by morals influencing the prevailing le-
gal standards, religious or otherwise.” Consensual sex outside of marriage may for

251 H. E. Baber, ‘How Bad is Rape?’, 2:2 Hypatia (Summer 1987), p. 125. These interests can
broadly be divided into 1) violations of interest in retaining or maintaining what one is en-
titled to have, e.g life, liberty, property and physical well-being, 2) offences to sensibility,
3) impairment of collective welfare and 4) violations of governmental interests. See Gross,
supra note 241, p. 120.

252 A. Wertheimer, Consent to Sexual Relations (Cambridge University Press, Cambridge,
2003), p. 89.

253 Ibid., p. 100.

254 Ibid., p.101. The proposition that rape is a distinctive crime based upon the value placed on
sexuality begs the question if the law should consider the harm to the individual victim.
For example, Jeffrie Murphy discusses whether the rape of a prostitute could ever be equal
in severity to other rapes. J. Murphy, ‘Some Ruminations on Women, Violence and the
Criminal Law’, in J. Coleman and A. Buchanan (eds.), In Harm’s Way (Cambridge Uni-
versity Press, Cambridge, 1994), pp. 52-53. If the gravity of the offence is the harm caused
to her sexuality, should such considerations as the victim’s sexual past then become a
matter of importance? Such ideas exist in certain jurisdictions that for example mitigate
the punishment if a victim is a prostitute. See previous Article 438 of the Penal Code of
Turkey, which allowed for a two-thirds reduction of the punishment of a man who raped
a prostitute. This was reformed in 1990. Peter Westen suggests that the harms inflicted
by rape can vary depending on the level of violence inflicted and the relationship of the
complainant to the attacker. P. Westen, The Logic of Consent; The Diversity and Deceptive-
ness of Consent As a Defense to Criminal Conduct (Ashgate, Aldershot, 2004), p. 151. The
argument in such cases is that all individuals value their sexuality in different ways. It is
clear that rape may not be experienced similarly by all victims, but this does not preclude
the possibility of drawing general conclusions on what harms rape may generally entail.

255 C. Bassiouni, Crimes against Humanity in International Criminal Law, 2nd ed. (Kluwer,
The Hague, 1999), p. 345. According to Berglund, how we view reality in connection to
sexuality will always be informed by e.g. sexual morality, sexual politics, sex, gender and
power. See Berglund, supra note 249, p. 17.
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example be seen as immoral, and sexual violence described in terms of violations of
a woman’s honour. As Berglund argues: “It is impossible to make a statement about
sexuality, without an interpretation of what sexuality is. After all, sexuality is a social
construct, not merely a biological fact.”® One cannot therefore distinguish between
morals and the common view on what is “normal” sexuality. What is considered to be
harmful sexual behaviour will evolve accordingly.

Though rules of criminal law in general derive from moral codes, laws prohib-
iting rape now increasingly avoid the measurement of morals and strive towards a
more stringent positivism.”” Determining the legal boundaries of sexuality without
the context of culture and morality is, however, fraught with difficulty. Morals deter-
mine when an act becomes sexual and therefore affects the legislator’s view of the actus
reus of rape. Morals also determine the appropriate level of pressure that is allowed
between participants. This in turn affects the understanding of the harm of rape. A
woman who voluntary subjects herself to an increased risk of harm, for example by
intoxication, might be considered as less harmed. It is therefore difficult to fathom a
construction of a valid definition of rape that has not been influenced by notions of
gender and sexuality. It is, however, important to distinguish between morals that do
not pertain to the valid concerns of the harm of rape. The protective interest of legisla-
tion should not be the desire, for example, to impede promiscuity, but to protect the
self-determination of the person. Arguably, the protection of the individual’s interests
is now receiving an increasingly prominent role in criminal law in general, as opposed
to the interests of the state or the public at large, for example public morals seeking to
restrain the liberalisation of sexuality.® This may in part be a result of the influence
domestically of international human rights law, emphasising the basic protections of
the individual and the restraints of government.

Sweden represents an example of where legislators have been concerned with the
demand to separate current public morality on sexuality from the definition of rape,
i.e. not to determine and delineate the crime based upon current morals.>® By remov-
ing moral evaluations of the autonomous individual, decriminalisation of homosexu-
ality and criminalisation of rape in marriage has been a result.** If the harm of rape is
the violation of individual autonomy, the criminal statute must extend equally to all.

3.3 Can Sexuality be Harmed?

A variety of studies on rape argue that rape is not a sexual but an aggressive act, i.e. it
does not fulfil a sexual function in the perpetrator’s psyche. Rather, it is the humilia-

256 Berglund, supra note 249, p. 17.

257 A.T. Spence, ‘A Contract Reading of Rape Law: Redefining Force to Include Coercion’, 37
Columbia Journal of Law & Social Problems 57 (2003), p. 76.

258 N. Jareborg, Allmdn Kriminalritt (Iustus, Uppsala, 2001), p. 71.

259 Berglund, supra note 216, p. 57. Homosexual acts per se cannot accordingly be criminal-
ised, regardless of morals that consider homosexuality a sin.

260 Homosexual acts were decriminalised in 1944 and rape within marriage 1964. See discus-
sion in Berglund, supra note 249, p. 15.
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tion of the victim and the sense of power and dominance over the woman or man that
produces the satisfaction.* In this respect, rape is rather an anti-sexual act in that
the main focus is the expression of violence instead of sexuality. It is held that “rape is
quintessentially a crime of aggression and hostility, not a form of sexual release™*> and
a consequence of “power, dominance and humiliation” rather than of sexual gratifi-
cation.”®

Why is it important to accept rape as a sexual manifestation of aggression rather
than an expression of sexuality, albeit in a violent form? Arguably this discussion,
primarily among philosophers and feminist legal scholars, has lost some of its rel-
evance since “everybody is more or less content to think of [rape] as both”.>** However,
whichever theory upon which the legislator bases the characterisation of rape may
to a certain extent affect the construction of the definition of the crime. The asser-
tion that rape is a sexual expression of aggression has, for example, led to a greater
acknowledgment of the use of sexual violence as a tactic in armed conflicts, the aim of
which may be to subjugate an enemy group. In turn, the recognition of rape as a war
tactic has raised further awareness that rape in times of peace also are expressions of
violence. Equating rape with violence could also serve to eradicate preconceived no-
tions of sexuality and gender, further acknowledging the existence of male victims of

261 R. Seifert, “The Second Front - the Logic of Sexual Violence in Wars’, Women’s Studies
International Forum 19 (1996), p. 36 and R. Seifert, ‘War and Rape: a Preliminary Analysis’,
in A. Stiglmeyer (ed.), Mass Rape: The War against Women in Bosnia-Herzegovina (Uni-
versity of Nebraska Press, 1994), p. 55.

262 Wertheimer, supra note 252, p. 4. See however R. Thornhill and C. Palmer, A Natural His-
tory of Rape: Biological Bases of Sexual Coercion (The MIT-Press, Cambridge, 2000), p.
131. Anthropologists have in the recent decade explored the causes of rape and argue that,
contrary to sociocultural explanations, no rape could take place without any sexual mo-
tivation on behalf of the rapist. Consequently the goals that motivate behaviour and the
tactics used to accomplish the goals must be distinguished. Palmer and Thornhill also
point to the fact that multiple motivations can be involved in any human behaviour, and
even in times of war during mass rape, soldiers are stimulated by sexual desire, which is
apparent through the pattern of specifically targeting young women. They cite several
studies which have found that rapists are often motivated by sexual desire. See p. 135. The
resistance against the anthropological explanation is understandable, since finding that
rape, like sex, is motivated by desire would be one step closer to finding excuses for such
behaviour.

263 Quénivet, supra note 135, p. 42. Also: “Rape is not less sexual for being violent; to the ex-
tent that coercion has become integral to male sexuality, rape may be sexual to the degree
that, and because, it is violent.” See C. MacKinnon, ‘Feminism, Marxism, Method, and
the State: Toward Feminist Jurisprudence’, in S. Harding (ed.), The Feminist Standpoint
Theory Reader (Routledge, New York, 2004), p. 141, R. Copelon, ‘Surfacing Gender: Recon-
ceptualizing Crimes Against Women in Time of War’, in A. Stiglmeyer (ed.), Mass Rape:
The War against Women in Bosnia-Herzegovina (University of Nebraska Press, 1994), p.
213.

264 J. Halley, ‘Rape in Berlin: Reconsidering the Criminalisation of Rape in the International
Law of Armed Conflict’, 9 Melbourne Journal of International Law, Issue 1 (May 2008), p.
113.
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rape.”® The act of rape is as a result seen as a means of dominance and an exploitation
of the unequal power of a group, be it women, an ethnic group or other characteris-
tics. Classifying rape as a form of violence or abuse of power, rather than an act that
serves sexual purposes, has also been important in placing sexual violence within the
international human rights context. The prohibition of torture has chiefly concerned
acts of a political nature, for example torture of political dissidents in detention, rather
than acts that could entail a similar level of pain but is not conducted for one of the
listed purposes. By understanding the manner in which sexual violence can be used as
a tactic or as an instrument of systematic control, and not merely as a matter of private
concern, rape has more readily been accepted as an international affair.

Ifitis accepted that rape is a form of aggression, is it logical to separate the offence
from other forms of assault? Considering that all crimes are “border-crossings” into
one’s area of autonomy, what is it that makes certain forms of trespassing more serious?
It has been established that individuals experience rape differently as opposed to other
forms of physical assault.*® What is then inherently more harmful in an assault of a
sexual nature? Joan McGregor proposes that the level of gravity of an injury is judged
by how close to the personal and intimate aspects of ourselves that the particular of-
fence lies.*” Rape involves an obvious physical aspect in that it often entails physical
injury as well as a risk of pregnancy or venereal disease. However, many current defini-
tions of rape consider that the harm of the act goes beyond the physical and affects the
victim in psychologically harmful ways. Studies show that apart from physical pain,
rape is also an attack on a person’s identity as well as dignity and can cause a sense of
loss of self-determination and control over one’s body.>*® Andrea Dworkin emphasises
that any human being’s “struggle for dignity and self-determination is rooted in the
struggle for actual control of one’s own body, especially control over physical access
to one’s own body”.>* The experience of non-consensual engagement in sex has been
described as being “overtaken, occupied, displaced and invaded” by the physical ur-
gency of another.”° Rape can make the victim feel dehumanised, the mere object of
the sexual gratification of the attacker, as well as being denigrated and humiliated. It

265 By acknowledging motives of aggression, male rape will not be seen as an expression of
deviant homosexual conduct, not worthy of criminalisation.

266 See the studies on the following pages, including footnote 274.

267 J. McGregor, ‘Force, Consent and the Reasonable Woman’, in J. Coleman and A. Bucha-
nan (eds.), In Harm’s Way: Essays in Honor of Joel Feinberg (Cambridge University Press,
Cambridge, 1994), p. 234.

268 Seifert, The Second Front, supra note 261, p. 41. A WHO world-report on violence and
health emphasises that the effect on mental health can be as serious as its physical impact
on victims of sexual violence and equally long lasting. Other potential harms following
rape are suicide, HIV infection or “honour” killings of victims. WHO World Report on
Violence and Health, 2002, p. 149.

269 A.Dworkin, Pornography: Men Possessing Women (Dutton, New York, 1989), p. 243.

270 R. West, ‘Jurisprudence and Gender’, in K. Bartlett and R. Kennedy (eds.), Feminist Legal
Theory, Readings in Law and Gender (Westview Press, Boulder (1991), p. 222.
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could be contended that sexual relationships make the participants more vulnerable
and exposed than in other relationships.””

As noted by the UN Special Rapporteur on Violence against Women, rape is an
intrusion into the most intimate parts of the woman’s body and many victims expe-
rience feelings of annihilation, arising from the nature of rape as “a direct attack on
the self”.”> UN Secretary-General Ban Ki-Moon holds that “sexual violence is deeply
dehumanizing, inflicts intense mental and physical trauma, and is often accompanied
by fear, shame and stigma”.”* Certain rape victims suffer from post-traumatic stress
disorder, and studies further show that victims of rape are more likely than sufferers of
other crimes to develop such a disorder, and that rape in general has a more negative
impact than other crimes.”* The World Health Organization (WHO) points out that
sexual violence also can affect the social well-being of victims, for example through
stigmatisation and family ostracism.”> Additionally, it is often maintained that the
harm of rape is not solely experienced by the victim herself, but fear on the part of
potential victims is also one of the relevant consequences of the crime.””® Since many
women adjust their behaviour for fear of rape and manage their lives accordingly, such
constraints on personal autonomy also constitute a form of harm to personal interests.

The notion that sexual violence is a more serious violation than other forms of
violence has been contested by several legal scholars and philosophers, raising the
question of what makes a sexual invasion culturally more harmful than other forms
of intrusion. Michel Focault suggests that we should strive to define rape as an act of
violence, rather than of sexuality, since sexuality under no circumstances can be the
object of punishment. According to Focault, we reach a problematic area if rape is to
be regarded as being more serious than a punch in the face “because what we’re saying
amounts to this: sexuality as such, in the body, has a preponderant place, the sexual

271 Ibid., p. 224.

272 UN Doc. E/CN.4/1997/47, supra note 203, para. 19.

273 UN Doc. 5/2009/362, supra note 12, para. 4.

274 Studies point to the fundamental trauma for the rape victim, e.g. a study from New Zea-
land, which states: “Rape is an experience which shakes the foundations of the lives of
the victims. For many its effect is a long-term one, impairing their capacity for personal
relationships, altering their behaviour and values and generating fear.” W. Young, Rape
Study - A Discussion of Law and Practice, Dept. of Justice and Institute of Criminology,
Wellington, New Zealand, 1983. F. Norris and K. Kaniasty, ‘Psychological Distress Fol-
lowing Criminal Victimization in the General Population: Cross-Sectional, Longitudinal,
and Prospective Analyses’, 62:1 Journal of Consulting and Clinical Psychology (1994), pp.
111-123, S. Ayers et al., Cambridge Handbook of Psychology, Health and Medicine, 2nd ed.
(Cambridge University Press, Cambridge, 2007), p. 840, Wertheimer, supra note 252, p.
104. However, several authors assert that the perception that rape produces long-term psy-
chological effects is a myth. Harriet Baber proclaims that “there is no evidence to suggest
that most rape victims are permanently incapacitated by their experiences nor that in the
long run their lives are much poorer than they would otherwise have been”. Baber, supra
note 251, p. 130.

275 WHO World Report on Violence and Health, 2002, p. 149.

276 McGregor, supra note 192, p. 219.
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organ isn’t like a hand, hair or nose”.””” Philosopher H. E. Baber entreats us not to
dramatise the effects of rape and proposes the idea that working is worse than being
subjected to rape. The proposition is that people have a greater stake in their mental
and emotional lives than they do in their sexuality and that being “raped” intellectu-
ally violates a more vital interest than being raped sexually.”® Certain arguments aim
to diminish the harm of sexual violence based upon the fact that a constituent part of
rape under normal circumstances is pleasurable for the individual, i.e. sex, and force-
ful sex is thus not as harmful as other forms of violence. Jeffrie Murphy, for example,
draws an analogy between forced sexual intercourse and being forced to eat sushi, a
normally pleasurable exercise if not forced upon the person.””® Such reasoning is also
evident in the discussion on acquaintance rapes. If lacking in physical harm beyond
the rape itself, such forms of rape are often treated by various justice systems as causing
less harm to the individual.*®

The notion that the harm of rape is distinctive has also been criticised from a fem-
inist point of view. Susan Brownmiller considers it condescending to view the harm of
rape as different from other types of assault, since it is “an injury to the victim’s bodily
integrity, and not as an injury to the purity or chastity of man’s estate”.** Accordingly,
definitions of rape are often patronising towards women, continually cast in the role
of victim, rather than advancing equality.?®> Separating rape from sex by emphasising
violence would also serve to “analogize rape to experiences that men can relate to, i.e.
violence”, since sex is otherwise seen as inherently pleasurable.*® Proponents of equat-

277 M. Focault, ‘Confinement, Psychiatry, Prison’, in M. Foucault, Politics, Philosophy, Cul-
ture, Interviews and Other Writings (Routledge, New York, 1988), p. 201.

278 Baber, supra note 251, p. 134. In this sense, “rape, like all crimes against the person is bad
in part because it deprives the victim of some degree of freedom, being compelled to work
is worse in this regard insofar as it chronically deprives the victim of the minimal amount
of freedom requisite to the pursuit of other important interests which are conducive to his
well-being”. Paglia holds that rape is “like getting beaten up. Men get beat up all the time.”
C. Paglia, Sex, Art, and American Culture: Essays (Vintage, New York, 1992), p. 64.

279 Murphy, supra note 254, p. 214.

280 Studies, however, demonstrate that there is no difference in the impact on the victim
whether he/she has been subjected to rape by a stranger or acquaintance. The levels of de-
pression, anxiety and impact on relationships are equal. See e.g. V. Weihe and A. Richards,
Intimate Betrayal: Understanding and Responding to the Trauma of Acquaintance Rape
(Sage Publications, Thousand Oaks, 1995), D. Kilpatrick et al., ‘Rape in Marriage and Dat-
ing Relationships: How Bad Is It for Mental Health?’, in Q. Prentky (ed.), Human Sexual
Aggression: Current Perspectives (Annals of the New York Academy for Sciences, New
York, 1988), Temkin, supra note 188, p. 52, McGregor, supra note 192, p. 67.

281 S. Brownmiller, Against Our Will (Fawcett, New York, 1975), p. 379. The male rape victim
is likewise traumatised in a similar manner but may also experience additional harms, in-
cluding a challenge to his sexual identity and masculinity. Shame may cause a reluctance
to report the crime owing to the fear that any claims of consent will suggest his homo-
sexuality.

282 McGregor, supra note 192, p. 76.
283 Torrey, supra note 220, p. 309.
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ing rape with violence are more likely to encourage a definition that focuses on the
force or threat of force employed.

One of the more interesting examples of domestic legislation is to be found in the
Canadian criminal law. The law on sexual crimes underwent a major reform in 1983,
redefining rape as “sexual assault”. The reason for this was to better acknowledge the
violent aspect of the crime.*®* The Law Reform Commission held that the foremost
principle was the protection of the integrity of the person and that rape is a crime of
aggression rather than that of a sexual nature.”® Sexual assault does not contain a sep-
arate definition but is considered a form of “assault”. Sexual violence is subsequently
divided into an index of offences categorised by the level of severity.*

The gradation scheme centres on the level of violence applied or threatened, in-
tending to classify rape as a crime of violence rather than an offence based upon sexual
motives. The Canadian Law Reform Commission stated that one of the objectives of
the reform was to “direct attention away from rape as a sexual offence and towards
the right of every person to be free from physical assault”, whether or not there were
sexual overtones.””” By concentrating on the violent aspects of the assault, it was also
intended to demonstrate that the legislator did not aim to prohibit all sexual activi-
ties but only the violent expressions of such. Arguably gradation would further lend
a higher degree of recognition to non-violent assault because without a separation of
offences there could be reluctance by the justice system to identify an attack as rape
without any evidence of violence. The criminality of such non-violent rapes would thus
be recognised.>®

284 P. F. Marshall, ‘Violence Against Women in Canada by Non-state Actors: the State and
Women’s Human Rights’, in K. Mahoney and P. Mahoney (eds.), Human Rights in the
Twenty-First Century: A Global Challenge (Martinus Nijhoff Publishers, Dordrecht, 1993),
p- 322.

285 Law Reform Commission of Canada, Report No. 10, Sexual Offences, (1978), p. 8.

286 This entails: a) without the consent of another person, he applies force intentionally to
that other person, directly or indirectly, b) he attempts or threatens, by an act or gesture,
to apply force to another person, if he has, or causes that other person to believe upon rea-
sonable grounds that he has, present ability to effect his purpose; or ¢) while openly wear-
ing or carrying a weapon or an imitation thereof, he accosts or impedes another person
or begs. Criminal Code Section 27: 1) Sexual assault (level 1), 2) Sexual assault involving
bodily harm, weapons, or Third Parties (level 2): Everyone who, in committing a sexual
assault, a) carries, uses, or threatens to use a weapon or an imitation thereof, b) threatens
to cause bodily harm to a person other than the complainant, c¢) causes bodily harm to the
complainant or, d) is a party to the offence with any other person, 3) Aggravated sexual
assault (level 3), Everyone commits an aggravated sexual assault who, in committing a
sexual assault, wounds, maims, disfigures, or endangers the life of the complainant.

287 Sexual Offences, Ottawa: Law Reform Commission of Canada, 1978, 21.

288 Tembkin, supra note 188, p. 154. Gradation allows for lower penalties for crimes of 2nd or
3rd degree assault. It was believed that this would encourage more female victims to re-
port the crime since it was thought that certain women were reluctant to bring charges if
the penalties were automatically severe.
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The notion that rape is but one form of assault against the individual has naturally
not escaped criticism by other feminist authors who claim that the sexual nature of the
assault is essential and that the choice to express aggression in a sexual manner is not
haphazard. According to Tong, the rapist’s choice of “the vagina or anus as the object
of aggression is not accidental, but essential [...] the rapist seeks to spoil, corrupt, or
even destroy those aspects of a woman’s person that should be a source of pride, joy
and power for her rather than a source of shame, depression, and humiliation”.*® One
must also consider the fact that regardless of whether rape is an act of violence, it is
violence of a sexual nature precisely because it targets the sexual organs. Disregarding
that the central role of an individual’s sexuality is implicated in the act of rape would
further victimise the person concerned by not fully understanding the extent of the
injury. MacKinnon also stresses that injury to the sexuality of the person is a separate
violation from the physical injury sustained: “if we say these things [rape, sexual har-
assment, etc.] are abuses of violence not sex we fail to criticise what has been done to us
through sex”.>** It would also lead to difficulties in prosecuting rape lacking physical
force or violence.”"

The disadvantage of a definition such as the Canadian one is that in solely focus-
ing on physical violence, it fails to recognise that rape is by definition a physical viola-
tion. Focusing only on outward displays of force ignores situations where the perpetra-
tor uses emotional pressure or authority to overpower the victim. As such, the serious-
ness of non-violent rape is minimalised. The UN Special Rapporteur on Violence has
criticised the classifications of rape as assault because it undermines sexual violence
that does not include overt physical violence. Furthermore, the Rapporteur has noted
that victims of rape who have been subjected to physical violence in connection to
the rape still experienced the act of sexual intercourse as the primary injury. Victims
also felt that the physical injuries were of assistance in the criminal justice process,
whereas the rape itself did not receive the centrality it deserved.”* Other academics
have also criticised the notion that rape can be divided into various levels of gravity,
arguing that sexual coercion is expressed in many different ways and that not all rapes
involve violence.”? Additionally, most rape victims do not incur serious or otherwise
physical injury apart from the rape itself and a gradation scheme such as the Canadian

289 R. Tong, Women, Sex, and the Law (Rowman and Littlefield Publishers, Savage, 1994), p.
117.

290 C. MacKinnon, Feminism Unmodified: Discourses on Life and Law (Harvard University
Press, Cambridge, 1987), p. 86.

291 Torrey, supra note 220, p. 308.

292 UN Doc. E/CN.4/1997/47, supra note 203, para. 34. See also a study of rape victims from
New Zealand which disclosed: “Victims who had been beaten felt that the act of sexual
intercourse rather than the assault was the primary injury”, W. Young and M. Smith, New
Zealand, Dept. of Justice and Victoria University of Wellington Institute of Criminology,
Rape Study, A Study directed by Mel Smith and Warren Young and Undertaken by the De-
partment of Justice and the Institute of Criminology, The Department, Wellington, N.Z,
(1983), p. 109.

293 Temkin, supra note 188, pp. 153-154.
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construction would fail to reflect that fact.®* Furthermore, it does not address the par-
ticular wrong of rape as opposed to all forms of assault.>”

3.4 Human Dignity and Sexual Autonomy

Many domestic laws and international bodies have increasingly referred to the auton-
omy of the victim as the protective interest. The notion of human dignity is frequently
mentioned in the same context as the autonomy of the individual when discussing the
harms of rape, not least in the jurisprudence of international adjudicatory bodies. This
is not surprising since human dignity forms the basis of international human rights
law and is a principal consideration in international criminal law. Most human rights
treaties cite human dignity as the foundation of the human rights regime, for example
in the Universal Declaration of Human Rights (UDHR) as well as the International
Covenant on Economic, Social and Cultural Rights (ICESCR) and the International
Covenant on Civil and Political Rights (ICCPR).>¢ The preamble of the UDHR states
as one of its goals “to reaffirm faith in fundamental human rights, in the dignity and
worth of the human person [...]”.” The concept is found in declarations and resolu-
tions as well as a myriad of jurisprudence from international tribunals. In fact, the
use of the term “dignity” is so pronounced in the formation and expansion of human
rights that it arguably has acquired “a resonance that leads it to be invoked widely as a
legal and moral ground for protest against degrading and abusive treatment. No other
ideal seems so clearly accepted as a universal social good.™*® The notion of dignity is
also frequently referred to in international humanitarian law (IHL), combining the
notion of dignity with military necessity.

Though widely accepted and used in the human rights discourse, and frequently
referred to in the discussions on sexual violence as the core value to be protected, it is
a vague notion. It has even been described as a “vacuous” concept, so indeterminate
“that it is often used [...] by advocates on both sides of a moral divide to press their

294 See e.g Wertheimer, supra note 252, p. 91, T. Scalzo, ‘Prosecuting Rape Cases’, in R. Ha-
zelwood and A. Wolbert Burgess (eds.), Practical Aspects of Rape Investigation, A Multi-
disciplinary Approach, 4th ed. (CRC Press, Boca Raton, 2009), p. 373, C. and A. Bartol,
Introduction to Forensic Psychology (Sage Publications, Thousand Oaks, 2004), p. 207.

295 Gardner and Shute, supra note 243, p. 211.

296 See Universal Declaration of Human Rights, G.A. Res. 217A, Preamble, Article 1, 22-23,
UN GAOR, 3rd Sess, 1st plen. mtg., UN Doc. A/810 (10 December 1948); International
Covenant of Economic, Social and Cultural Rights (ICESCR), G.A. Res. 2200A(XXI), Pre-
amble, Article 13, UN Doc. (3 January 1976); International Covenant on Civil and Political
Rights (ICCPR), G.A. Res. 2200A(XXI), UN Doc. A/6316 (23 March 1976), Article 10.

297 The Helsinki Final Act also states in Principle VII that all human rights and fundamental
freedoms “derive from the inherent dignity of the human person”, i.e. not from the state
or other entities. The Conference on Security and Co-operation in Europe, Final Act, Hel-
sinki, 1 August 1975.

298 O. Schachter, ‘Human Dignity as a Normative Concept’, 77 American Journal of Interna-
tional Law 848 (1983), p. 849.
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arguments”.”® Attempts to further define it have been made, since no definition is
provided in international instruments. Though fundamentally a philosophical ques-
tion and connected to natural law, human dignity translated into human rights lan-
guage, according to Clapham, entails two components: 1) everyone’s humanity must
be respected, 2) the conditions for everyone’s self-fulfilment must be created and pro-
tected*° The quality of self-fulfilment can be said to be interchangeable with those
of “autonomy” and “self-realisation”. This means that rules demanding respect for
human dignity not only concern the power of one individual over another, but also
confer a responsibility to create conditions for an individual to develop autonomy.>**
As Sir Isaiah Berlin declared: “[I]f the essence of men is that they are autonomous be-
ings, authors of values, of ends in themselves [...] then nothing is worse than to treat
them as if they were not autonomous, but natural objects [...] whose choices can be
manipulated [...].>

Schachter views autonomy as relying on Kantian arguments, with the general
proposition being: “Respect for the intrinsic worth of every person should mean that
individuals are not perceived or treated merely as instruments or objects of the will
of others [...] The idea that people are generally responsible for their conduct is a rec-
ognition of their distinct identity and their capacity to make choices.”* The general
understanding of dignity as the precursor to human rights then appears to be a com-
mand to ensure autonomy for the individual to make decisions on matters affecting
them. Ultimately, the worth of using such a vague term to accurately define a criminal
act, such as rape, is doubtful. Protecting dignity could be fulfilled through a myriad of
definitions of rape. However, if dignity is most closely interpreted to resemble sexual
autonomy, the notion can still be useful in delineating an appropriate definition.

The term “sexual autonomy” is also a fairly open concept. What is clear is that it
does not inevitably involve an unrestrained positive sexual autonomy, i.e. the freedom
to have sexual intercourse with whomever one chooses, since this would oblige an-
other person to participate°* The law is certainly not designed to assure sexual access
of the individual. Rather, the law aims to protect negative sexual autonomy, meaning

299 M. Bagaric and J. Morss, ‘In Search of Coherent Jurisprudence for International Criminal
Law: Correlating Universal Human Responsibilities with Universal Human Rights’, 29
Suffolk Transnational Law Review 157 (2006), p. 170.

300 A. Clapham, Human Rights in the Private Sphere (Oxford University Press, Oxford, 1996),
p- 148.

301 Clapham understands self-fulfilment to be “the right to associate, to make love, to take
part in social life, to express one’s intellectual, artistic, or cultural ideas, to enjoy a decent
standard of living and health care”. Ibid., p. 149.

302 L Berlin, “Two Concepts of Liberty’, in Four Essays on Liberty (Oxford University Press,
Oxford, 1969), pp. 136-137.

303 Schachter, supra note 298, p. 849. Schachter, however, notes that its intrinsic meaning “has
been left to intuitive understanding, conditioned in large measure by cultural factors”.
This turn to the Kantian ideal that rape is violative because it treats human beings merely
as means, is supported also by Gardner and Shute, supra note 243, p. 205.

304 See below the discussion on the right to privacy in chapter 7.3.
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the freedom from unwanted sexual access and control over one’s own sexuality, but
also protection of the freedom to seek intimacy and sexual fulfilment with a willing
partner As such, the state should construct legislation that guarantees the sexual
boundaries of the individual, thereby protecting autonomy. The idea of sexual autono-
my stems from the very core of personal liberty and is therefore a fundamental value.
It is clear that in most societies the woman’s right to sexual autonomy is not absolute.
A certain amount of coercion, aggression and inequality by men is accepted in sexual
relations, which is reflected in laws on rape°® What is evident is that harmful sexual
activities do not encompass purely consensual but unenjoyable experiences of sexual
activity. Neither is there in jurisdictions that focus on non-consent or force a require-
ment that both parties actually enjoy the activity, since the law cannot regulate sexual
relations to the point of inquiring whether or not a certain party is motivated by sexual
arousal.

The notion of primarily guaranteeing autonomy through legislation on rape is not
undisputed. What part should it be given in the criminal elements? The idea did not
enter the legal discourse until the 1960s because, as MacKinnon observes, “dignitary
harms, because nonmaterial, are remote to the legal mind”?”” Westen also empha-
sises that harms to dignity are never the primary harms in criminalising behaviour.»*®
Schulhofer, on the other hand, holds that “taking sexual autonomy seriously means
at the very least making this core constituent of human freedom an explicit part of
criminal law standards of permissible behaviour and recognizing that violations war-
rant condemnation and serious penalties”?** He maintains that an adequate system of
law must place sexual autonomy at the forefront and lend it the same comprehensive
protection as all other rights that are central to the idea of a free person, including
protection of property, the rights of labour and the right to vote° Similar to the dis-
cussion on why sexual assault is worse than so-called normal assault, this raises the
question of why sexual autonomy deserves special protection from society. A limited

305 Schulhofer, supra note 215, p. 15, McGregor, supra note 192, p. 95. The concept of autonomy
may also be used to argue against the criminalisation of sexual violence. Libertarian views
on sexuality propose that the state should not be involved in matters of the individual’s
sexuality, but rather it should remain unregulated and the sexual autonomy of the indi-
vidual private. See p. 81.

306 Evident for example in laws defining rape as forceful sexual relations, which allows a cer-
tain measure of coercion. Likewise laws requiring evidence of resistance allow force to the
degree that it compels women to resist. See Schulhofer, supra note 215, p. 279.

307 MacKinnon, supra note 263, p.170.

308 Westen, supra note 254, p. 151. Westen notes that the harm of rape is not a strictly sub-
jective experience, since rape includes acts of sex with persons who are unconscious. In
the case of rape, the primary harm is simply “subjecting a person to sexual intercourse
without her having subjectively and voluntarily chosen it for herself [...] under conditions
of choice to which she is lawfully entitled”, i.e., the mental and physical consequences
entailed in a man subjecting a woman to intercourse despite her non-acquiescence.

309 S. Schulhofer, ‘“Taking Sexual Autonomy Seriously: Rape Law and Beyond’, 11 Law & Phi-
losophy 35 (1992), p. 94.

310 Schulhofer, supra note 215, p. x.
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number of feminist scholars even consider this to be a further instance of a paternal-
istic attitude” If no human interactions are free from pressure, why should sexual
relations be a different case? Roberts, on the other hand, finds that the protection of
sexual autonomy is a necessity in the general scheme of liberating women from condi-
tions of subordination

Evenifitis accepted that sexual autonomy forms the main protective interest, does
it inform us of which elements of the crime of rape are most appropriate? An example
expressing the consideration for autonomy is the Swedish travaux préparatoires of the
definition of rape, which states that the harm lies in the violation of disregarding the
victim’s sexual autonomy and bodily integrity?" The argument is that since individual
identity is closely linked to sexual identity in our culture, sexual violence represents an
assault on the very core of a person’s self'* However, the definition of rape centres on
force and coercion. The European Court of Human Rights in M.C. v. Bulgaria noted
that states may also fulfil the protection of sexual autonomy through statutes requir-
ing force or coercion if such terms are interpreted to include non-consensual acts>*
However, most scholars and case law from human rights courts and ad hoc tribunals
find that sexual autonomy warrants a definition focusing on non-consent. Consent
is viewed as a necessity in allowing individuals to act as moral agents, consent being
a constituent of sexual autonomy?® According to Joan McGregor, the very nature of
rape is non-consensual sex, and weapons, threats and intimidation are simply ways
of exerting power over the victim?” Thus the essential wrong of rape is that sexual
relations are non-consensual, not the force used to obtain sex.® This is based upon the

311 Seee.g V. Berger, ‘Not So Simple Rape’, 7 Criminal Justice Ethics 69 (1988), p. 77.

312 D. Roberts, ‘Rape, Violence and Women’s Autonomy’, 69 Chicago — Kent Law Review 359
(1993), p. 387. She argues that in defining rape, the question is ultimately the issue of enti-
tlement that reflects relationships of power in a society, i.e. the man’s entitlement to sexual
control and the woman’s entitlement to the law’s protection of her sexual autonomy. Ibid.,
p- 364.

313 Prop. 2004/705:45.

314 Seifert, The Second Front, supra note 261, p. 41.

315 M.C. v. Bulgaria, supra note 240.

316 S. Cowan, Freedom and Capacity to Make a Choice, A Feminist Analysis of Consent in
the Criminal Law of Rape’, in V. Munro and C. F. Stychin (eds.), Sexuality and the Law,
Feminist Engagements (Routledge-Cavendish, Oxon, 2007), p. 52.

317 McGregor, supra note 267, p. 233.

318 Berglund, supra note 249, p. 24. Shafer and Frye also argue that “we would not want to say
that there is anything morally wrong with sexual intercourse per se, we conclude that the
wrongness of rape rests with the matter of the woman’s consent”. C. Shafer and M. Frye,
‘Rape and Respect’, in M. Vetterling-Braggin (ed.), Feminism and Philosophy (Littlefield,
Adams, 1977), p. 334. Lynne Henderson also states that the harm is “in the invasion and
the denial of one’s existence as a human being, not whether or not there is additional
violence”. L. Henderson, ‘Getting to Know: Honoring Women in Law and Fact’, 2 Texas
Journal of Women and Law 41 (1993), p. 65. Gardner and Shute argue: “Rape, in the pure
case, is the sheer use of a person. In less pure, but statistically more typical, cases this use
is accompanied by violence, terror, humiliation etc. Our only point is that when someone
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theories of harm as a wrong to sexual autonomy. Since the harm sustained is the trans-
gression of an individual’s sexual autonomy, it is logical to conclude that the primary
harm of rape is non-consensual sex, and that the physical assault that may accompany
it is to be taken as a consideration in determining the level of gravity, but not the exist-
ence of the crime itself. The UN Special Rapporteur on Violence against Women has
concluded that the fact that the use of force is applied as a measure of the seriousness
of various forms of sexual violence could well undermine the harm sustained and the
victim’s experience of the assault, as well as the seriousness of sexual violence that fails
to be manifested by physical violence”

Similarly, scholars such as Dripps and Schulhofer assert that in order for criminal
law to achieve the objective of protecting sexual autonomy, the law must distinguish
such violations from violence. They refer to the association of rape with physical vio-
lence as a cause of the failure of criminal law to protect the sexual freedom of wom-
en’* Such a standard suggests that only force can overcome a woman’s will. Since
this disregards situations where women do not fight back physically during rape, for
example because of fear of further violence, it has resulted in many occasions where
women are left without protection when they exhibit no physical injury. As Schulhofer
points out: “So long as rape is viewed as a crime of violence, the core issue remains, as
it always was, the elusive one of determining when male conduct is sufficiently forci-
ble to negate a verbal yes.™ By distinguishing between violent and non-violent rape,
one overlooks the common characteristics of both, since rape inherently involves both
physical and mental harm. This question of the harm of rape as a mainly physical vio-
lation or an aspect of the protection of autonomy has been discussed by the European
Court of Human Rights (ECtHR), the ad hoc tribunals and the ICC, as a matter for the
determination of the appropriate definition of rape.

3.5 Cultural and Collective Harm

Is the harm of rape a reflection of our cultural values on sex or an “objective matter”
independent of how it is viewed by society? This is in part relevant to the discussion

feels humiliated by rape itself this feeling is justified. Rape is humiliating even when un-
accompanied by further affronts, because the sheer use of a person, and in that sense the
objectification of a person, is a denial of their personhood. It is literally dehumanizing.”
See Gardner and Shute, supra note 243, p. 205. See also discussion in McGregor, supra note
267, p. 233.

319 UN Doc. E.CN.4/1997/47, supra note 203, para. 34. According to her studies, “victims who
had been beaten felt that the act of sexual intercourse rather than the assault was the
primary injury. Some felt that the beating and bruising they received assisted them in the
criminal justice process, while the rape itself was not accorded the centrality it deserved”.

320 Dripps, supra note 154, p. 1797 and Schulhofer, supra note 309, p. 35. This would require
creating separate crimes, one for physical assault and one for sexual autonomy. Violent
rape would in this proposition be prosecuted as an assault and non-violent rape as a crime
against sexual autonomy.

321 Schulhofer, supra note 309, p. 42.
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on the possibility of establishing international obligations in relation to the elements
of the crime of rape. The ideas of Focault and Baber, as well as the enactment of the
Canadian legislation raise the question of why an assault with a male sexual organ
should be treated differently in the legal world from assault with another body part,
such as a fist. McGregor, for example, notes that somehow sexual relationships are
often considered to have a significance beyond the physical act3** Why is this? If one
compares the gravity of rape with other assaults in terms of the actual physical injury
inflicted, do we fully appreciate the distinct nature of this crime? Is the sole difference
that most other forms of assault do not involve the penetration of a bodily orifice? If
sexuality is not harmful in itself, can we separate sexual violence from other forceful
behaviour? It raises necessary questions as to the nature of sexual violence and the
aim of regulating intimate sexual relations. It also has bearing on how we define the
actus reus of rape. Rape aims to prohibit acts of a sexual nature, and this has tradition-
ally been restricted to penetration of the vagina by a male sexual organ. However, in
the Rwanda conflict, bottles, weapons or batons were frequently used for penetration,
leading the International Criminal Tribunal for Rwanda (ICTR) to widen the scope
of the definition of rape to include also such acts3* Determining whether an act is
sexual may therefore also be context-based. The matter has also been raised concern-
ing e.g. the inclusion of male victims of rape in the actus reus, who are excluded in ju-
risdictions that focus on vaginal penetration. It further concerns the question whether
forced oral sex should be classified as rape. Why has there been a preoccupation with
vaginal penetration?

A deeply intertwined relationship exists between sexual interactions, religion and
culture. The wrong of forceful sex is argued to consist of violations of personal integ-
rity, identity and dignity, because it touches one of the most intimate aspects of the
human being?** Several authors have noted that the condemnation of non-consensual
sex is directly linked to the social and religious disapproval of non-marital sex, for
example, the placement of sexual behaviour as the source of Christian virtue In this
sense, criminal laws on rape developed to determine whether or not a woman was to
be excused for committing the wrongful act of adultery or fornication. Baber suggests
that this has to do with the value that our culture places on the role of women in so-
ciety, and that the view of rape as being something more harmful than other physical
attacks is distinctly sexist. Since women are traditionally considered in connection
with matters that centre on sexuality — as lovers, wives and mothers - it is commonly
assumed that they have a “greater stake concerning sexuality than do men”*¢ The idea
gained some momentum in the feminist movement by authors who searched for ways
of removing the sexual content of laws on rape in order to eradicate the question of

322 McGregor, supra note 267, p. 235.

323 The Prosecutor v. Jean-Paul Akayesu, supra note 30.

324 McGregor, supra note 192, p. 223.

325 A. Coughlin, ‘Sex and Guilt’, 84 Virginia Law Review 1 (1998), pp. 6-7.
326 Baber, supra note 251, p. 136.
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the female victim’s culpability?> In doing so, they intended to separate the concepts of
sexuality and gender.

Sex is additionally linked to reproduction, and as a result, people expect to exer-
cise the right of control over their reproductive autonomy. To an extent this explains
the taboos and the particular status of sexuality. Reproductive autonomy is further-
more protected in international human rights law. However, the advancement of tech-
nology, as well as the shifting moral code in Western society, has led to increased op-
portunities for women in many countries to regulate and control their sexual auton-
omy in new ways. Contraception and abortion has expanded reproductive and sexual
freedom, which is mirrored in the advancement of the concept of sexual autonomy.
The reproductive consequences cannot therefore be emphasised as constituting the
main harm. As Jeffrie Murphy indicates, the distinction between rape and other forms
of assault is owing rather to the symbolism and mystique that culture places on sexu-
ality itself, not only on reproduction*® As societies change, as far as the influence of
religion and the advancement of technology concerns, so to a certain extent do the
consequences of rape.

As mentioned, the liberal theory on harm determines harm regardless of context.
However, according to Berglund, sexuality must be considered in a societal context,
where power structures and violence exist. The cultural meaning of rape is therefore
an important indicator of what harm entails on the individual level * Jeffrie Murphy
agrees that the importance placed on sex is essentially cultural and that, objectively,
sexual assault is not more severe than non-sexual assault?** Arguably, rape does not
flow naturally from human sexuality, and sexual violence serves to maintain a certain
cultural order between the sexes by regulating the unequal power relationships that
exist.*' Failure to consider the context could, according to certain feminist authors,
lead to harm being interpreted in a gendered manner. The construction of the autono-
mous individual must be evaluated, since it represents a vision of the normal person.
This may embody different ideologies and often does not entail a gendered reality.
Accordingly: “The autonomous individual represents an ideological framework that
creates a setting in which the legal concepts are defined.”* The context of the power

327 A. Cahill, ‘Foucault, Rape, and the Construction of the Feminine Body’, 15:1 Hypatia
(2000), p. 44-

328 Murphy, supra note 254, p. 214.

329 Berglund, supra note 249, p. 20.

330 Murphy, supra note 254, p. 214. Alan Wertheimer holds that the reasons individuals expe-
rience rape as painful has its origin in both our cultural value and evolutionary psychol-
ogy. Wertheimer, supra note 252, p. 1.

331 Seifert, War and Rape: a Preliminary Analysis, supra note 261, p. 57.

332 Berglund, supra note 249, pp. 15-16. See further on p. 26 where Berglund claims that power,
as a structural problem, can be of relevance to the question of harm. The society’s power
structure between the genders informs what we view as harm. However, this applies to
both men and women. See also discussion in Finley, supra note 1, p. 887, which raises the
question: “If the law has been defined largely by men, and if its definitions, which are pre-
sumed to be objective and neutral, shape societal judgments as to whether a problem ex-
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structure in most societies must consequently be taken into account. The construction
of harm has historically not considered the harms suffered distinctively or dispropor-
tionately by women . An example is the failure to recognise marital rape, based upon
the assumption that sexual intercourse with a partner cannot be harmful.

Most cultures and legal systems, regardless of their definition of rape, attach
substantial importance to the protection of the individual’s sexuality, demonstrating
that the serious wrong of rape finds broad support in various cultures. As sexuality is
imbued with cultural influences, violence in connection with sexuality has become a
social construction and therefore requires a specific form of condemnation through
criminalisation. The social importance attached to sex and the construction of sexual-
ity must therefore be specifically acknowledged when discussing violence of a sexual
nature. Though rape is a worldwide occurrence, its definition differs immensely do-
mestically, depending on the values that each culture prescribes and what interests the
particular society seeks to protect. Even the fundamental question of what the harm of
rape actually is, differs from culture to culture.

In the Celebici case heard by the International Criminal Tribunal for the former
Yugoslavia (ICTY), the Tribunal noted that the mental harm of rape can be more se-
vere in particular social and cultural contexts®* In the Akayesu decision, the ICTR
also preferred a conceptual, wide definition of rape in order to spare witnesses the
ordeal of providing explicit accounts of the violation — an especially sensitive issue
in Rwandan culture’” In countries that connect the role of a woman to her sexual
functions, such as mother and wife, female sexuality may be more highly revered and
is subsequently more strictly regulated. Since the “hurt” may be experienced in dis-
similar ways by victims even within the same locality, a logical conclusion would be
that rape is perceived to be more harmful in certain societies than in others. Women
may for example be perceived as “damaged goods” after being raped, as a source of
shame to the family with few marriage prospects, and may even be forced to marry the

ists or whether a harm has occurred, then can the law comprehend and adequately redress
women’s experiences of harm?”

333 Berglund, supra note 249, A. Thacker, Women ¢ the Law (Deakin University Press, Gee-
long, 1998), p. 20.

334 Prosecutor v. Delalic et al. (Celebici Camp), ICTY, 16 November 1998, Case No. IT-96-21-T,
<www.icty.org/x/cases/mucic/tjug/en/981116_judg_en.pdf>, visited on 10 November 2010,
para. 495: “The psychological suffering of persons upon whom rape is inflicted may be
exacerbated by social and cultural conditions and can be particularly acute and long last-
ing.”

335 The Prosecutor v. Jean-Paul Akayesu, supra note 30, para. 687. Gardam and Jarvis also
note that in cultures where sexual purity is highly valued, women may find it especially
difficult to talk about sexual violence, e.g. in South Africa, Bosnia and Kosovo. However,
they argue that this was used as an excuse in the Rwanda conflict not to investigate sexual
violence, since investigators stated that women would not talk to them because of the at-
tached stigma. J. Gardam and M. Jarvis, Women, Armed Conflict and International Law
(Kluwer International Law, The Hague, 2001), p. 221.
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rapist* Rape is then primarily seen as a violation of morality rather than a crime of
violence. In many Muslim and Latin American countries, the primary harm of rape
is still the injury to the woman’s “honour™” Honour is both a measurement of the
woman’s moral qualities and a reflection of the family in relation to the community.
The emphasis in e.g. Islamic law lies in the preservation of chastity and deterrence of
sexual immorality* Thus, in several countries in the Middle East, such as Jordan, as
well as Latin American countries, the rapist can be exonerated if he marries the victim.
The UN Committee against Torture has for example in its conclusions on the periodic
report of Cameroon criticised the exemption from punishment of a rapist if he subse-
quently marries his victim .3 In Costa Rica, the offender can be exonerated even if the
victim refuses the offer of marriage*° The honour of the female victim and the family
would thereby remain intact. Sexual violence is subsequently viewed largely as a social
problem, i.e. the “unmarriagability” of the female that can be resolved, rather than an
offence against the person. In this sense, the social cost of sexual violence is dependent
on the culture in question.

Alan Wertheimer does not find the notion of cultural varieties of harm discon-
certing, rather that the particular harms that women suffer and endure in certain soci-
eties should be addressed.** Gardner and Shute also argue that “the justification of the
penetration condition in the modern law of rape does involve some attention to social
meaning”?+* This leads to controversies in creating obligations on states in internation-
allaw to adopt a particular definition of rape, evident also in the process of developing
the definition of rape in the Elements of Crimes of the ICC at the Rome Conference*

An interesting point in relation to the generalisation of harms is the notion of
individual and group harm. In the case law of the ad hoc tribunals discussed below, the

336 See e.g. Report of the Special Rapporteur on Violence against Women, its Causes and
Consequences, Ms. Rhadika Coomaraswamy, submitted in accordance with Commis-
sion resolution 1997/44, UN Doc. E/CN.4/1998/54, 26 January 1998 and Violence against
Women in the Family, Report of the Special Rapporteur on Violence against Women, its
Causes and Consequences, Ms. Radhika Coomaraswamy, Submitted in Accordance with
Commission on Human Rights Resolution 1995/85, UN Doc. E/CN.4/1999/68, 10 March
1999.

337 A. E. Mayer, Issues Affecting the Human Rights of Muslim Women’, in K. Askin and D.
Koenig (eds.), Women and International Human Rights Law, Vol. 3 (Transnational Pub-
lishers, Ardsley, NY, 2001), p. 373.

338 Ibid., p. 373. See also Quaraishi, supra note 210.

339 Committee against Torture, Conclusions and Recommendations of the Committee
against Torture: Cameroon, 20 November 2003, UN Doc. CAT/C/CR/31/6. para. 7(c).

340 C. Bunch, The Progress of Nations Report, UNDP, The Intolerable Status Quo: Violence
Against Women and Girls (1997), p. 43.

341 Wertheimer, supra note 252, p. 109. Wertheimer, however, acknowledges that although
the importance does vary culturally, the general significance of sex and aversion to non-
consensual intercourse does not display a wide variety of responses. See p. 113.

342 Gardner and Shute, supra note 243, p. 210.

343 See chapter 9.3.5.
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harm of rape is often described as an offence against the community or group, i.e. has a
cultural component. This may be a natural consequence concerning the crime of geno-
cide, since it requires an attack against a group. However, a single case of rape can also
constitute genocide, depending on the circumstances. Furthermore, the international
crimes of crimes against humanity and war crimes do not require a nexus to a specific
group. Despite this, the violation of the act of rape is described as a disintegrating fac-
tor that demoralises the group, for instance, through preventing births+ This inter-
prets the harm of rape in the context of the patriarchal family or society, i.e. rape can
constitute genocide particularly because rape leaves victims in certain communities
“unmarriageable” or because communities are patrilineal 3% A risk is that the harm of
rape is analysed from the standpoint of the consequences in a patriarchal society, in a
way defining the harms from a male perspective.

Human rights courts have also noted the cultural impact on the harm of rape. In
the Gonzalez Perez Sisters Case of the Inter-American Commission on Human Rights,
concerning the rape of three sisters belonging to the Tzeltal community in Mexico, the
Commission declared that their membership of that group aggravated their humilia-
tion and suffering. As a consequence of the sexual violence, the sisters were disowned
by their community, which was a relevant factor to consider? As noted in the history
surrounding the prohibition of rape, the evolution of laws on the offence point to an
increased movement towards individualisation of the harm of rape, from being viewed
as a crime against the family or community to an offence against the person. However,
the case law of the ad hoc tribunals indicates a return to acknowledging again the
harm caused to the community. It could also be argued that the acknowledgement
of rape as a form of sex discrimination in the human rights regime recognises sexual
violence as a group-based harm, where women as a collective are harmed >+

In conclusion, international human rights law and international criminal law are
increasingly directing states to consider and protect human dignity in different forms.
In the context of sexual violence, dignity is most frequently equated with sexual au-
tonomy - that is, the ability to choose whether or not to engage in sexual relations. This
is not uncontroversial from a cultural perspective and it does not automatically indi-
cate which definition of rape is the most appropriate to protect this interest. However,
it can be assumed that autonomy is closely related to the individual’s consent and that

344 See e.g. The Prosecutor v. Jean-Paul Akayesu, supra note 30, discussed in chapter 9.2.

345 R.Dixon, Rape asa Crime in International Humanitarian Law: Where to from Here?’, 13:3
European Journal of International Law (2002), pp. 703 et seq. Dixon raises the point that
this, however, can lead to an “etnicization” of the harms of rape.

346 Ibid., p. 705.

347 Ana, Beatriz, and Celia Gonzdlez Pérez (Mexico), 4 April 2001, Inter-American Commis-
sion on Human Rights, Case 11, 565, Report No. 53/01, <www.cidh.oas.org/Indigenas/
Mexico.11.565.htm>, visited on 9 November, para. 95.

348 A.Edwards, ‘Violence against Women as Sex Discrimination: Judging the Jurisprudence
of the United Nations Human Rights Treaty Bodies’, 18 Texas Journal of Women & The
Law 1 (2008), p. 51.
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force and coercion are examples of precursors negating a person’s consent. This will be
further discussed below in connection with the elements of the crime of rape.



4 Elements of the Crime of Rape

44 The Principle of Legality

As will be examined in subsequent chapters, though a prohibition of rape has been in
existence for some time in international human rights law, international humanitarian
law (IHL) and in international criminal law, efforts to define the criminal offence of
rape have only been undertaken in the past decade. Such endeavours have been highly
fragmented and primarily conducted by regional human rights courts as well as ad hoc
tribunals adjudicating international criminal law. The result is that various definitions
have developed through judicial decisions, providing both substance and specificity to
the generally worded statutes or treaties. Concerns, however, have been raised that the
process of defining the crime on an ad hoc basis, particularly in international criminal
law, jeopardises the principle of legality in failing to provide the requisite level of fore-
seeability. Although judges are allowed a certain amount of interpretation of crimes,
such as the substance of crimes against humanity, the question is whether the tribu-
nals/courts have crossed the line of interpretation and created new crimes. By applying
different definitions of the crime of rape in the same tribunal, a lack of consistency is a
result. This chapter will, however, make clear that the principle of legality is generally
not as strict in international law as in domestic criminal law and will therefore aim to
determine the scope of the principle in relation to the specific nature of international
law. What does the requirement of “foreseeability” demand of the process of defining
rape?

The aim of the principle of legality is to assure the legal certainty of the indi-
vidual, which in turn requires certain distinguishing qualities of a legal provision.>*

349 Gallant has identified eight principles included in the concept of legality, though not all of
them apply in all societies: 1) non-retroactive application of criminal law, 2) non-retroac-
tive application of penalty, 3) no act may be punished by a court whose jurisidiction was
not established at the time of the act, 4) no act may be punished on the basis of lesser or
different evidence from that which could have been used at the time of the act, 5) the law
must be sufficiently clear to provide notice that the act is prohibited, 6) interpretation and
application of the law should be done on the basis of consistent principles, 7) collective
punishment may not be imposed for individual crimes and 8) everything not prohibited
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Offences must be clearly and specifically defined so as to make prosecution foreseeable
(lex certa), statutes must be accessible to the public and not be retroactively applied °
A vague definition of a crime may in practice lead to retroactive punishment. The
principle also prohibits the establishment of punishment by analogy?' The principle
inhibits the judiciary from arbitrary prosecution, punishment of individuals as well as
the creation of new offences through judicial interpretation. Vagueness of the defini-
tion of crimes affords a greater discretion to the judiciary and enforcement agencies,
in extreme cases leading to an abandonment of the rule of law* The purpose of the
principle is thus to enhance the certainty of the law, to ensure justice and fairness for
the accused, and to prevent abuse of power on the part of the government. Legality is
also linked to the general purposes of criminal law, such as deterrence of the crime and
increased compliance* The principle of legality assumes that the deterrent effect of
a law and its power to influence the decision-making of an individual arises from the
law’s clarity. These requirements must be met in order to inform the individual in ad-
vance of what is acceptable versus unacceptable behaviour and of the consequences of
unacceptable acts. The basis of the formulation and definition of any crime is therefore
the foreseeability made available to the individual.

4.1.1 The Principle in International Law

Though a principle established primarily in domestic law, it is also relevant in interna-
tional law, especially with regard to regulations relating to criminal law. The principle
is now part of international customary law.»* As Theodor Meron holds: “The prohibi-
tion of retroactive penal measures is a fundamental principle of criminal justice, and a
customary, even peremptory, norm of international law that must in all circumstances

by law is permitted. See Gallant, supra note 67, p. 11. The principle is codified in both hu-
man rights law and IHL/ICL: Article 11 UDHR, Article 15 ICCPR, Article 7 ECHR, Article
9 ACHR, Article 7(2) ACHPR, Article 65 of Geneva Convention IV, Article 99 Geneva
Convention III, Article 75(4)(c) Additional Protocol I, Article 6(2) Additional Protocol II.
The principle of legality in human rights treaties pertains to domestic laws and establishes
rules for such provisions. See further discussion in Boot, supra note 100.

350 Ferdinandusse, supra note 88, p. 222, R. Haveman, ‘“The Principle of Legality’, in R. Have-
man et al. (eds.) Supranational Criminal Law: A System Sui Generis (Intersentia, Antwerp,
Oxford, New York, 2003), p. 50.

351 Haveman, supra note 350, p. 40.

352 B. Broomhall, International Justice ¢ The International Criminal Court (Oxford Univer-
sity Press, Oxford, 2003), p. 26.

353 Bassiouni, supra note 255, p. 124. Gallant, supra note 67, p. 19. It substantively protects life,
liberty and property and provides the procedural protection of prior notice. It restrains
arbitrary governmental power over persons. Boot, supra note 100, p. 8s.

354 Werle and Jessberger, supra note 50, p. 32. Gallant, supra note 67, p. 38.
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be observed in all circumstances by national and international tribunals.” It serves
both as a legislative constraint and as a rule of judicial interpretation 3¢

Albeit relevant also to international law, the principle is not applied as strictly
in international human rights law and international criminal law. As regards inter-
national human rights law as a regime, it does not create any direct implications for
the individual since the state is the subject for which the obligations are created, apart
from unequivocally expressing the prohibition of retroactively enforced laws. Most in-
ternational human rights provisions are notoriously broad, often leaving a rather wide
margin of appreciation in determining the manner of domestic implementation7 It
is therefore expected that each state reformulates its international obligations, when
implementing crimes, according to domestic rules of legality*® Though this margin of
appreciation to a certain extent has been restricted regarding the prohibition of rape,
at least in the European human rights system, states are nevertheless provided with
a great deal of flexibility in the domestic interpretation of human rights provisions.
Specificity of human rights norms is thus not in their nature. International criminal
law, on the other hand, creates consequences for the individual such as criminal liabil-
ity. Such rules must therefore be more specific and abide by the criminal law principles
of legality, including legal certainty.

The principle of legality has not been applied as rigidly in international crimi-
nal law as in national criminal law. International criminal law has developed on an
ad hoc basis and has frequently been exposed to wide lacunas, which has not been
conducive to coherence and predictability. Arguments such as the decency of human-
ity and the interests of the international community were, for example, considered
overriding concerns in the Nuremberg trials.*® This is apparent even in the European
Convention on Human Rights and the International Covenant on Civil and Political

355 T. Meron, War Crimes Law Comes of Age (Oxford University Press, Oxford, 1998), p. 244.
The principle also forms part of human rights law, as stated in UDHR (Article 11(2)), IC-
CPR (Article 15(1)), the African Charter on Human and Peoples’ Rights (Article 7(2)), the
American Convention on Human Rights (Article 9) and the European Convention on
Human Rights (Article 7). See further discussion in C. Bassiouni, ‘Principles of Legality in
International and Comparative Criminal Law’, in C. Bassiouni (ed.), International Crimi-
nal Law (Brill, Leiden, 2008), van Schaack, supra note 106, Haveman, supra note 350.

356 Bassiouni, supra note 355, p. 73. An example of the latter is the use of analogy of crimes.

357 See e.g. Cryer, supra note 92, p. 11, who argues that human rights norms are necessarily
broad and liberal in their interpretation to achieve their objectives and purposes, whereas
international criminal law must take into account the rights of suspects and consequently
must be strictly construed.

358 Bassiouni, supra note 355, pp. 88 and 95. It must, however, be born in mind that certain
states apply international law directly and international criminal rules should therefore
meet the same level of specificity as national rules.

359 The Nuremburg Tribunal stated regarding complaints of violations of the nullum crimen
sine lege principle: “The maxim nullum crimen sine lege is not a limitation of sovereignty,
but is in general a principle of justice. To assert that it is unjust to punish those who in
defiance of treaties and assurances have attacked neighbouring States without warning
is obviously untrue, for in such circumstances the attacker must know that he is doing
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Rights (ICCPR), which allow for exceptions to the prohibition of the retroactive ap-
plication of the law. Article 7 of the European Convention states that the principle of
non-retroactivity “shall not prejudice the trial and punishment of any person for any
act or omission which, at the time when it was committed, was criminal according to
the general principles of law recognized by civilized nations”*° Furthermore, interna-
tional law, as primarily a state-centric body of law, has greater difficulty in adapting its
processes and practices to the principle of legality than domestic legal systems. This,
according to Bassiouni, is due to the novelty of the international legal system and that
it therefore lacks the mature characteristics of national legal systems such as “legiti-
macy, predictability, consistency, cohesion and fairness”* It lacks a central criminal
court and the specification of its substance has been decentralised3** It has also been
assumed that international criminal law norms will be implemented at the national
level where the national requirements of the legality principle will be fully taken into
account’®® Owing to the sporadic development of this field of law, much of the sub-
stance has been uncodified in treaties, and has developed at the customary level.

The criticism of the retroactive application of law at the Nuremberg trials, howev-
er, has created an impetus to abide by the principle of legality in more recent tribunals.
The International Criminal Court (ICC) has created a document entitled Elements of
Crimes, which defines the crimes within the Court’s jurisdiction. Also, when drafting
the Statute of the International Criminal Tribunal for the former Yugoslavia (ICTY),
the UN Secretary-General stated: “The application of the principle of nullum crimen
sine lege requires that the international tribunal should apply rules of international hu-
manitarian law which are beyond any doubt part of customary law [...].”% However,

wrong, and so far from it being unjust to punish him, it would be unjust if his wrong was
allowed to go unpunished.” Nuremburg IMT Judgment 1947, 41 AJIL 172, at 217.

360 ECHR Article 7(2). See also Article 15(2) of the ICCPR which holds: “Nothing in this article
shall prejudice the trial and punishment of any person for any act or omission which, at
the time when it was committed, was criminal according to the general principles of law
recognized by the community of nations.”

361 Bassiouni, supra note 94, p. 66. Bassiouni argues that the principle of legality must by its
nature be different in international law since it requires a balance between the preserva-
tion of justice of the accused and world order, taking into account the nature of interna-
tional law and the ad hoc process of legal drafting. See p. 88.

362 A. Cassese, International Criminal Law, 2nd ed. (Oxford University Press, Oxford, 2008),
p- 43.

363 Bassiouni, supra note 255, p. 144. Further, the statutes and treaties have frequently been
drafted by diplomats, rather than specialists in ILC, lacking technical drafting skills. See
van Schaack, supra note 106, p. 17.

364 Statute of the International Tribunal for the Former Yugoslavia, adopted 25 May 1993 by
UN Security Council Resolution S/RES/827, UN Doc. S/25704, para. 34. The ICTY also
stated in the Celebici case that the prohibition of the non-retroactive application of crimi-
nal sanctions and against ex post facto criminal laws “are the solid pillars on which the
principles of legality stands. Without the satisfaction of these principles no criminalisa-
tion process can be accomplished and recognised.” Prosecutor v. Delalic et al. (Celebici
Camp), supra note 334, para. 402.
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the ad hoc tribunals have invoked a mixture between “immorality, illegality, and crim-
inality” in their case law% The ICTY has stated:

[I]t is not certain to what extent [the principles of legality] have been admitted as part of
the international legal practice, separate and apart from the existence of the national legal
system.3%

Whereas the criminalisation process in a national criminal justice system depends
upon legislation which dictates the time when conduct is prohibited and the content of
such prohibition, the international criminal justice system attains the same objective
through treaties or conventions, or after a customary practice of the unilateral enforce-
ment of a prohibition by States. It could be postulated, therefore, that the principles of
legality in international criminal law are different from their related national legal systems

with respect to their application and standards.>¥

Similarly, the International Criminal Tribunal for Rwanda (ICTR) has held that “[...]
given the specificity of international criminal law, the principle of legality does not ap-
ply to international criminal law to the same extent as it applies in certain national le-
gal systems”3%® Accordingly, rather than disregarding the principle, it is often referred
to in case law but with the understanding that it must be adapted to the international
law context.

It should also be noted that international law is not predicated on previous juris-

prudence in the same manner as law applied by national courts, i.e. the stare decisis
principle has generally not been applied to the same extent* The ICTY for example
has stated:

The Tribunal is not bound by precedents established by other international criminal courts
such as the Nuremburg or Tokyo tribunals, let alone by cases brought before national
courts adjudicating international crimes. Similarly, the Tribunal cannot rely on a set of
cases, let alone a single precedent, as sufficient to establish a principle of law: the authority
of precedents (auctoritas rerum similiter judicatarum) can only consist in evincing the

365

366
367
368

369

Van Schaack, supra note 106, p. 15. According to Beth van Schaack, the current ad hoc
tribunals are “updating and expanding historical treaties and customary prohibitions,
upsetting arrrangements carefully negotiated between states, rejecting political com-
promises made by states during multilateral drafting conferences, and adding content to
vaguely-worded provisions that were conceived more as retrospective condemnations of
past horrors than as detailed codes for prospective penal enforcement.” See p. 5.
Prosecutor v. Delalic et al. (Celebici Camp), supra note 334, para. 403.

Ibid., paras. 404-405.

The Prosecutor v. Karemera, 11 May 2004, ICTR, Decision on the Preliminary Motions by
the Defence of Joseph Nzirorera, Edouard Karemera, André Rwanakakuba and Methieu
Ngirumpatse Challenging Jurisdiction in Relation to Joint Criminal Enterprise, Case No.
ICTR-98-44-T,  <www.unictr.org/Portals/o/Case/English/Karemera/trail/o4o511.pdf>,
visited on 10 November 2010, para. 43.

Ferdinandusse, supra note 88, p. 113.
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possible existence of an international rule. More specifically, precedents may constitute
evidence of a customary rule in that they are indicative of the existence of opinio iuris sive
necessitatis and international practice on a certain matter, or else they may be indicative
of the emergence of a general principle of international law. Alternatively, precedents may
bear persuasive authority concerning the existence of a rule or principle, i.e. they may
persuade the Tribunal that the decision taken on a prior occasion propounded the correct
interpretation of existing law. Plainly, in this case prior judicial decisions may persuade
the court that they took the correct approach, but they do not compel this conclusion by
the sheer force of their precedential weight. Thus, it can be said that the Justinian maxim
whereby courts must adjudicate on the strength of the law, not of cases (non exemplis, sed
legibus iudicandum est) also applies to the Tribunal as to other international criminal
courts.¥°

Does this mean that the tribunals have been given free rein to disregard previous case
law? The ICTY discussed this question in the Aleksovski case, stating: “[I]n the inter-
ests of certainty and predictability, the Appeals Chamber should follow its previous
decisions, but should be free to depart from them for cogent reasons in the interests of
justice.””" This restricts the departure from previous case law in the following manner:

Instances of situations where cogent reasons in the interests of justice require a departure
from a previous decision include cases where the previous decision has been decided on
the basis of a wrong legal principle or cases where a previous decision has been given per
incuriam, that is a judicial decision that has been wrongly decided, usually because the
judge or judges were ill-informed about the applicable law.

It is necessary to stress that the normal rule is that previous decisions are to be fol-
lowed, and departure from them is the exception. The Appeals Chamber will only depart
from a previous decision after the most careful consideration has been given to it, both as
to the law [...] and the facts.

What is followed in previous decisions is the legal principle (ratio decidendi), and
the obligation to follow that principle only applies in similar cases, or substantially similar
cases. This means less that the facts are similar or substantially similar, than that the ques-
tion raised by the facts in the subsequent case is the same as the question decided by the
legal principle in the previous decision. There is no obligation to follow previous decisions
which may be distinguished for one reason or another from the case before the court.?”

In international human rights law, the possibility of departing from previous case law
appears to be even wider, partly due to the fact that it does not concern individual
criminal responsibility. The European Court of Human Rights (ECtHR) interprets the
European Convention “in the light of present-day conditions”, maintaining a dynamic

370 Prosecutor v. Kupreskic, supra note 97, para. 540.
371 Prosecutor v. Zlatko Aleksovski, supra note 109, para. 107.

372 Ibid., paras. 108-110.
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approach which for example considers the evolution of morals in relation to sexuali-
ty3 In Christine Goodwin v. The United Kingdom, the Court stated:

While the Court is not formally bound to follow its previous judgments, it is in the inter-
ests of legal certainty, foreseeability and equality before the law that it should not depart,
without good reason, from precedents laid down in previous cases. However, since the
Convention is first and foremost a system for the protection of human rights, the Court
must have regard to the changing conditions within the respondent State and within
Contracting States generally and respond, for example, to any evolving convergence as to
the standards to be achieved >

A similar approach has been adopted by the Inter-American Court of Human Rights.¥’s
Thus, although it is generally held that it is in the interest of foreseeability to abide by
previous case law, both international criminal law and international human rights law
allows for departure is if due to “cogent” or “good” reasons.

4.1.2 The Extent of Interpretation

What, then, is required of criminal provisions, both nationally and internationally, in
order to assure the legality of regulations? The legislator is responsible for making the
law clear and foreseeable. The retroactive creation of new crimes is prohibited as well
as the creation of crimes by analogy?® According to the principle of specificity, crimi-
nal rules must be as detailed as possible, concerning both the objective and subjective
elements of any crime.”” The principle requires a clear and unambiguous identification
of the prohibited conduct”® In international criminal law the basic principle of legality

373 Christine Goodwin v. The United Kingdom, 11 July 2002, ECtHR, No. 28957/95, <cmiskp.
echr.coe.int/tkpig7/view.asp?item=1&portal=hbkm&action=html&highlight=Christi
ne%20%7C%20G00dwin%20%7C%20v.%20%7C%20The%20%7C%20United%20%7C%20
Kingdom&sessionid=61867803&skin=hudoc-en>, visited on 9 November 2010, paras. 74-
75. See also Tyrer v. United Kingdom, 25 April 1978, ECtHR, No. 5856/72, <cmiskp.echr.coe.
int/tkp1g7/view.asp?item=2&portal=hbkm&action=html&highlight=Tyrer%20%7C%20
v.%20%7 C%20United%20%7C%20Kingdom&sessionid=61867803&skin=hudoc-en>, vis-
ited on 9 November 2010, para. 31, Selmouni v. France, 28 July 1999, ECtHR, No. 25803/94,
<cmiskp.echr.coe.int/tkpigy/view.asp?item=1&portal=hbkm&action=html&highlight=
Selmouni%20%;C%20v.%20%;7C%20France&sessionid=61867803&skin=hudoc-en>, vis-
ited on 9 November 2010, para. 101.

374 Christine Goodwin v. The United Kingdom, supra note 373, para. 74.

375 Inter-American Court of Human Rights, Advisory Opinion of OC-10/89, 14 July 1989,
para. 37: “[I]t is appropriate to look to the inter-American system of today in the light of
the evolution it has undergone since the adoption of the Declaration, rather than to exam-
ine the normative value and significance which that instrument was believed to have had
in 1948.”

376 Gallant, supra note 67, p. 357.

377 Cassese, supra note 362, p. 41.

378 Bassiouni, supra note 355, p. 100.
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is e.g. codified in Article 22 of the Rome Statute, stating with regard to clarity that “the
definition of a crime shall be strictly construed and shall not be extended by analogy.
In case of ambiguity, the definition shall be interpreted in favour of the person being
investigated, prosecuted or convicted.””

In Veeber v. Estonia, the European Court of Human Rights argued that Article 7
in relation to the rule of law

is not confined to prohibiting the retrospective application of the criminal law to an ac-
cused’s disadvantage: it also embodies, more generally, the principle that only the law can
define a crime and prescribe a penalty [...] and the principle that the criminal law must
not be extensibly construed to an accused’s detriment. From these principles it follows
that an offence must be clearly defined in the law. This requirement is satisfied where the
individual can know from the wording of the relevant provision and, if need be, with
the assistance of the courts’ interpretation of it, what acts and omissions will make him
criminally liable.3%

The ICTY discussed the nature of the principle in relation to international criminal
law in the Vasiljevic case. This concerned the possibility of holding an individual re-
sponsible for the crime of “violence to life and person” and whereas the Tribunal did
find that 1) customary norms can impose criminal liability and 2) customary interna-
tional law regulated this crime, it also emphasised that the offence in question must be
clearly defined:

From the perspective of the nullum crimen sine lege principle, it would be wholly unac-
ceptable for a Trial Chamber to convict an accused person on the basis of a prohibition
which, taking into account the specificity of customary international law and allowing for
the gradual clarification of the rules of criminal law, is either insufficiently precise to de-
termine conduct and distinguish the criminal from the permissible, or was not sufficiently
accessible at the relevant time.*®'

Finding that customary law did not provide a sufficiently clear definition of the of-
fence, it did not convict the defendant on this charge.

Though the judicial creation of crimes is contrary to the prohibition of the retro-
spective application of law, the specificity requirement does not preclude courts from
developing principles through interpretation. All legal concepts are in one way or an-

379 Albeit no explicit provisions exist in the statutes of the ICTY, ICTR and SCSL on the prin-
ciple of legality, the principle was applied in drafting the statutes and in the jurisprudence.
See Gallant, supra note 67, p. 304.

380 Case of Veeber v. Estonia (No. 2), 21 January 2003, ECtHR, No. 45771/99, <cmiskp.echr.coe.
int/tkpigy/view.asp?item=2&portal=hbkm&action=html&highlight=Case%20%;C%20
0f%20%7C%20Veeber%20%7C%20v.%20%7C%20Estonia&sessionid=61867803&skin=hud
oc-en>, visited on 9 November 2010, para. 31.

381 Prosecutor v. Vasiljevic, 29 November 2002, ICTY, Case No. IT-98-32-T, <www.icty.org/x/
cases/vasiljevic/tjug/en/vaso21129.pdf>, visited on 10 November 2010, para. 193.
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other indefinite and must be interpreted* Definitions of crimes tend to be formu-
lated in abstract terms to cover a multitude of scenarios and interpretation is therefore
a natural exercise® Also, Kenneth Gallant argues that despite the fact that human
rights treaties prohibit the retroactive analogical creation of crimes, this does not pro-
hibit prospective statements expanding the definition of crimes by the judiciary2®
Accordingly, he asserts: “If an act can reasonably be construed as within the ambit
of definition of crime existing at the time of the act (whether statutory, common law,
or international law), the actor is sufficiently warned [...] This is true even if no case
decided before the act was committed had held the specific act to be criminal.”%

In the Aleksovski case of the ICTY, the defence submitted that the principle of
legality prevented the Tribunal from relying on a previous decision as a statement of
the law, since that decision would have been made after the commission of the crimes
in question. The Appeals Chamber responded that the principle of legality “does not
prevent a court, either at the national or international level, from determining an issue
through a process of interpretation and clarification as to the elements of a particular
crime; nor does it prevent a court from relying on previous decisions which reflect an
interpretation as to the meaning to be ascribed to particular ingredients of a crime”*

382 Boot, supra note 100, p. 103. As Boot notes: “Even if a text seems clear on its face, the legal
meaning of a statutory paragraph can be different from what would follow from the natu-
ral understanding of the words.”

383 Haveman, supra note 350, p. 45.

384 Gallant, supra note 67, p. 223. See also Bassiouni, supra note 355, p. 89, who contends that
the principle allows for analogous applications in international criminal law, however,
not retroactively. An important point is that though a tribunal or court may violate the
principle of legality in a particular case, it may not in subsequent cases, if it has developed
the law to be applied in the future. See p. 361.

385 Gallant, supra note 67, p. 360.

386 Prosecutor v. Zlatko Aleksovski, supra note 109, paras. 127-128. In Ojdanic, the ICTY fur-
ther held that the principle of legality “does not prevent a court from interpreting and
clarifying the elements of a particular crime. Nor does it preclude the progressive de-
velopment of the law by the court. But it does prevent a court from creating new law or
from interpreting existing law beyond the reasonable limits of acceptable clarification.
This Tribunal must therefore be satisfied that the crime or the form of liability with which
an accused is charged was sufficiently foreseeable and that the law providing for such li-
ability must be sufficiently accessible at the relevant time [...].” Prosecutor v. Milutinovic,
Case No. IT-99-37-ARy2, ICTY, Decision on Dragoljub Ojdani¢’s Motion Challenging
Jurisdiction: Joint Criminal Enterprise, 21 May 2003, <www.icty.org/x/file/Legal%20Li-
brary/jud_supplement/supp41-e/milutinovic-a.htm>, visited on 10 November 2010, paras.
37-38. Also the ECtHR has similarly argued in the following manner regarding whether
a violation of the freedom of expression was “prescribed by law”: “Firstly, the law must be
adequately accessible: the citizen must be able to have an indication that is adequate in
the circumstances of the legal rules applicable to a given case. Secondly, a norm cannot
be regarded as ‘law’ unless it is formulated with sufficient precision to enable the citizen
to regulate his conduct: he must be able - if need be with appropriate advice - to foresee,
to a degree that is reasonable in their circumstances, the consequences which a given
action may entail. “Those consequences need not be foreseeable with absolute certainty:
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The European Court of Human Rights has more specifically discussed the princi-
ple in relation to the crime of rape. The case of C.R. v. The United Kingdom concerned
the British legislation on rape that prohibited “unlawful” non-consensual intercourse,
which until 1990 had been interpreted to exclude marital rape. This changed in practice
and C.R. was prosecuted for the rape of his estranged wife. The complainant claimed
that at the time of the alleged rape the British courts had not acknowledged marital
rape. The Court held that the expansion of the definition of rape was legitimate and
that the European Convention could not be read as “outlawing the gradual clarifica-
tion of the rules of criminal liability through judicial interpretation from case to case,
provided that the resulting development is consistent with the essence of the offence
and could reasonably be foreseen”?*” Furthermore, “there was an evident evolution,
which was consistent with the very essence of the offence, of the criminal law through
judicial interpretation towards treating such conduct generally as within the scope of
the offence of rape. This evolution had reached a stage where judicial recognition of the
absence of immunity had become a reasonably foreseeable development of the law.™®
The Court emphasised the nature of rape, stating that

the essentially debasing character of rape is so manifest that [...] [it] [...] cannot be said to
be at variance with the object and purpose of Article 7 [...] What is more, the abandon-
ment of the unacceptable idea of a husband being immune against prosecution for rape
of his wife was in conformity not only with a civilised concept of marriage but also, and
above all, with the fundamental objectives of the Convention, the very essence of which is
respect for human dignity and human freedom.?*

The ECtHR has clearly applied a more teleological interpretative approach, focusing
on the aim of the regulation**® Similarly, in the Furundzija case, the ICTY interpreted
rape to include forced oral sex despite the lack of international jurisprudence on the
matter and varying domestic rules, basing the decision upon the principle of human

experience shows this to be unattainable. Again, whilst certainty is highly desirable, it
may bring in its train excessive rigidity and the law must be able to keep pace with chang-
ing circumstances. Accordingly, many laws are inevitably couched in terms which, to a
greater or lesser extent, are vague and whose interpretation and application are questions
of practice.” See The Sunday Times v. the United Kingdom, 26 April 1979, ECtHR, No.
6538/74, <cmiskp.echr.coe.int/tkpigy/view.asp?item=2&portal=hbkm&action=html&hig
hlight=the%20%7C%20sunday%20%yC%20times&sessionid=62785383&skin=hudoc-en>,
visited on 9 November 2010, para. 49.

387 C.R.v. The United Kingdom, 22 November 1995, ECtHR, No. 20190/92, <cmiskp.echr.coe.
int/tkpigy/view.asp?item=2&portal=hbkm&action=html&highlight=C.R.%20%;C%20
v.%20%7C%20The%20%;C%20United%20%7C%20Kingdom&sessionid=61867803&skin=
hudoc-en>, visited on 9 November 2010, para. 34.

388 Ibid., para. 41.
389 Ibid., para. 42.
390 See more on various interpretative methods in Haveman, supra note 350, p. 46.
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dignity, which permeates the prohibition of rape. It held that it was not contrary to the
general principle of nullum crimen sine lege, since:

[...] The Trial Chamber is of the opinion that it is not contrary to the general principle of
nullum crimen sine lege to charge an accused with forcible oral sex as rape when in some
national jurisdictions, including his own, he could only be charged with sexual assault in
respect of the same acts. It is not a question of criminalising acts which were not criminal
when they were committed by the accused, since forcible oral sex is in any event a crime,
and indeed an extremely serious crime.®*"

Does this mean that the Tribunal is satisfied as to the foreseeability of the crime simply
by referring to the fact that oral sex would, at any event, constitute another form of sex-
ual violence, i.e. that it is an illegitimate act? This is argued by Christopher Greenwood:

[TThe principle of nullum crimen does not preclude all development of criminal law
through the jurisprudence of courts and tribunals, so long as those developments do not
criminalise conduct which, at the time it was committed, could reasonably have been re-
garded as legitimate. That principle is not infringed where the conduct in question would
universally be acknowledged as wrongful and there was doubt only in respect of whether
it constituted a crime under a particular system.>*

According to this argument, the fact that conduct is universally seen as illegitimate
is sufficient to provide foreseeability also as to the international crime, including in
the domestic law of the country in question, in this case Yugoslavia. However, the
domestic and international jurisdictions must be kept separate. Furthermore, the fact
that oral sex could be prosecuted as sexual assault does not support the inclusion in a
definition of rape, which is considered a graver offence.

It is important to note that the rule nullum crimen sine praevia lege scripta (no
crime without a written law) does not, as of yet, appear to be customary international
law2%3 This means that a crime does not necessarily need to be defined in a statute if
it exists in other forms of law, for example in customary international law or general
principles. One must bear in mind that though the process of customary norm crea-
tion or determination of general principles appears to provide courts with greater flex-
ibility in their judicial interpretations, the principle of legality applies regardless of the

391 Prosecutorv. Furundzija, supra note 28, para. 184. Judge Shahabuddeen notes that both the
ECtHR and the ICTY might have breached the principle of legality in its strict sense in the
C.R. v. the United Kingdom, supra note 387, and Furundzija. See M. Shahabuddeen, ‘Does
the Principle of Legality Stand in the Way of Progressive Development of Law?’, 2 Journal
of International Criminal Justice 1007 (December 2004), p. 1016.

392 C. Greenwood, “The Development of International Humanitarian Law by the Internation-
al Criminal Tribunal for the Former Yugoslavia’, Vol. 2 Max Planck Yearbook of United
Nations Law (1998), pp. 132-133.

393 Gallant, supra note 67, p. 356, Cryer, supra note 92, p. 14.

85



86 Chapter 4

source used. The ICTY has clearly stated that a crime does not necessarily have to be
drawn from its Statute, but may exist in customary international law:

As to foreseeability, the conduct in question is the concrete conduct of the accused; he
must be able to appreciate that the conduct is criminal in the sense generally understood,
without reference to any specific provision. As to accessibility, in the case of an interna-
tional tribunal such as this, accessibility does not exclude reliance being placed on a law
which is based on custom.**

The possibility of applying the legality principle to such sources has been met with
concern by some, due to their often vague content.’ It must be noted that it appears,
at times, that the tribunals have not been strict as to the sources of customary inter-
national law, relying more heavily on opinio iuris and less on state practice.*® This
poses legal difficulties, since the requisite level of foreseeability may not be reached.
As for general principles, the ad hoc tribunals at times appear to have solely cited vari-
ous domestic laws as a source, drawing analogies between “common crimes” and in-
ternational crimes that require such elements as an armed conflict or discriminatory
intent.”

According to these sources, a definition of the crime in question must exist,
though judicial interpretation and development is permitted to the point that it cor-
responds with the essence of the crime. It must also have been foreseeable that the act
was criminal. How does this apply to the international crimes? Ferdinandusse argues
that the principle of foreseeability does not require knowledge of the exact definition
of a crime and that the principle may still be assured even when lacking a precise
definition of, for example, rape or murder. In support of this claim he notes that vari-
ous national laws contain open rules of reference to, for example, war crimes without
defining the actual violation. The “manifest illegality” of such crimes is then deemed
to be a more important factor than the specific definition in establishing foreseeability
of prosecution 3*

394 Prosecutor v. Hadzihasanovic, 16 July 2003, ICTY, Case No. IT-01-47-AR72, Decision on
Interlocutory Appeal Challenging Jurisdiction in Relation to Command Responsibility,
<www.icty.org/x/cases/hadzihasanovic_kubura/acdec/en/030716.htm>, visited on 10 No-
vember 2010, para. 34. See also Bassiouni, supra note 355, p. 99.

395 Boot, supra note 100, p. 20. Boot notes that customary international law and general prin-
ciples of law tend to make practitioners of criminal law nervous, since “these notions are
rather vague and their content is difficult, if not impossible, to establish conclusively”.
According to Beth van Schaack, it is difficult to see that the precise elements of crimes
can be gleaned from the divergent conduct of the multiplicty of states coupled with their
subjective attitudes toward the practice. See van Schaack, supra note 106, p. 43.

396 Meron, supra note 355, pp. 263-264.
397 van Schaack, supra note 106, p. 45.

398 Ferdinandusse, supra note 88, p. 242, quoting the US Supreme Court, Ex Parte Quirin,
1943, 317 US 1, pp. 29-30. See e.g. the Swedish Penal Code, Brottsbalken (1962:700), § 22:6,
which allows for the prosecution of violations of IHL, taking into consideration of both
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Judge Shahabuddeen of the ICTY further maintains that the requirement of spe-
cificity does not stand in the way of the progressive development of international law.
Accordingly, the principle of nullum crimen sine lege entails that the law can evolve if
it retains the “very essences of the original crime even though not corresponding to
every detail of it”3° Consequently, “provided that the acts alleged bore the fundamen-
tal criminality of the crime charged, it does not appear to be necessary to show that, at
the time at which they were done, they exhibited every detail of that crime”.*>° Gallant
further argues that the requirement of foreseeability is qualified by being reasonable.
Thus, a certain indeterminacy of language always exists regarding which precise acts
are included in the definition of crimes.** Is this convincing? It is perhaps question-
able when one considers that the fundamental understanding of the foreseeability of
a crime is not simply that it is criminalised but also that its scope is understood and
relayed to the individual, without which the crime concerned would consist merely
of a title with no substance. Otherwise extensive demands would be imposed on the
individual. The ECtHR, for example, has even interpreted foreseeability to include an
awareness that the law would change, leading to substantial impediments for the indi-
vidual.*> Bearing in mind the profound consequences for the individual, at least inter-
national criminal law should adhere to the same strict level of legality as domestic laws.

As set out below, the interplay and divergent interpretations of the crime of rape
between international bodies and national jurisdictions has encumbered the foresee-
ability for the individual. At the present time, rules pertaining to the international
crimes exist in a variety of documents, coupled with a growing body of jurisprudence
from international tribunals with views not always in accordance with one another.
The conflicting approaches to the definition of rape and torture are prime examples
of the existing patchwork of international law, leading to substantial confusion for the
individual. However, it appears that international criminal law is now exhibiting a
growing tendency to abide by principles of legality, in which the Rome Statute and the
Elements of Crimes are important contributions.** As mentioned, the Rome Statute

treaty law and international customary law. In a case against Jackie Arklov for said crimes
on 18 December 2006, the Swedish court considered customary law, e.g. by referring to the
ICRC and UN resolutions. This has been criticised as possibly jeapardising the principle of
legality. Jackie Arklov, Stockholms tingsratt, mal nr. B 4084-04, 18 December 2006, <www.
iclklamberg.com/files/Arklovdomen.pdf>, visited on 10 November 2010. See discussion in
M. Klamberg, ‘Fraga om Tillimpning av Legalitetsprincipen Betriffande Folkrittsbrott’,
Svensk Jurist Tidning 2007-08 Nr. 1.

399 Shahabuddeen, supra note 391, p. 1007.

400 Ibid., p. 1010.

401 Gallant, supra note 67, p. 362. How states or courts interpret or measure foreseeability is,
however, not always specified. See also Cryer, supra note 92, p. 15, where it is argued: “[C]
larification of the ambit of offences through case law does not inherently fall foul of the
nullum crimen principle. Judicial creation of crimes [...] would.”

402 C.R.v. The United Kingdom, supra note 38;.

403 D.McGoldrick et al., The Permanent International Criminal Court: Legal and Policy Issues
(Hart Publishing, Portland, 2007), p. 46.
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also explicitly includes the principle of legality and the demand that the definition of
the crime be interpreted in favour of the accused. As such, “the concepts of rule of law,
accountability, and legality can be expected to form an increasingly entrenched part
of international discourse as a standard of legitimacy”.+°* However, the crimes of the
ICC are also at times defined in an open-ended fashion, and concern has been raised
that particularly gender-related crimes may pose problems of interpretation, since it
is far from universally agreed upon what elements such as “force”, “threat of force” or
“coercion” entail in relation to rape.+

An additional problem is that despite the fact that international law binds the in-
dividual, for example at the customary level, the implementing laws domestically may
not reflect the international obligations of the state and the individual may therefore
assume that in abiding by the domestic provisions, he is also in conformity with inter-
national law. It is therefore encouraged that the domestic regulations, despite the rath-
er wide margin of appreciation in implementation mechanisms, resemble as closely as
possible international rules in order to assure foreseeability for the individual. This,
for instance, concerns the definition of rape in the Elements of Crimes of the ICC,
although it is not binding on state parties to the Court. Ferdinandusse furthermore
notes that the national formulations of the principle of legality generally are stricter
than their international equivalents.*°® With regard to international crimes, a more
rigorous review of the provision domestically may then impede the prosecution of a
particular crime if it is not implemented satisfactorily.

The chapters on the prohibition and definition of rape in international human
rights law, IHL and international criminal law will consider whether the requisite lev-
els of specificity and coherence have been applied in these areas.

4.2 Substantive Elements of the Definition of Rape

4.2.1 Introduction

In the following, the elements of the crime of rape most commonly applied to con-
struct its definition, domestically and internationally, will be discussed with a view to
providing more substance to the analysis on rape as a violation of international law.
Naturally, it is not only the formal enactment of certain elements of the crime of rape
at the domestic level that is of relevance in this analysis. The application and interpre-
tation of the elements may also reinforce a gender-bias, resulting in ineffective protec-
tion or exclusion of certain groups. Thus the discussion on the elements of the crime
also extends to the substance of such terms.

In international criminal law and human rights law, the adjudicatory bodies have
balanced similar elements of the crime as in domestic criminal laws, albeit with cer-
tain different considerations. The international community is thus confronted with

404 Broomhall, supra note 352, p. 189.
405 Haveman, supra note 350, p. 62.
406 Ferdinandusse, supra note 88, p. 263.
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many of the dilemmas in defining rape as those faced by domestic judicial systems.*°
In fact, general principles of international law have to a great extent been transposed
from municipal laws in the case law of the ad hoc tribunals, due to the lack of a pro-
hibition of rape in treaty law.+® This has been a difficult process considering the dif-
ferences between common law and civil law systems. For example, in order to locate
such general principles, the ad hoc tribunals have conducted surveys of domestic laws
criminalising rape to establish, for example, whether “force” or “non-consent” is a
more predominant element of the crime, or whether the actus reus of rape should in-
clude a wider range of acts than that of intercourse.* This has caused concern that the
tribunals have relied particularly on certain legal traditions. For instance, the ICTY in
the Kunarac case, a case which has had a substantial impact in developing the elements
of the crime of rape at the international level, arguably relied heavily on the definition
of rape in common law countries.*° Because of the clear influence of domestic law, and
bearing in mind the relatively recent development at the international level, it is ap-
propriate to study the elements of the crime of rape in the doctrine of various national
sources where the legal discourse is more advanced. The perspective of international
law will only briefly be raised where appropriate, as it will be more thoroughly devel-
oped in subsequent chapters.

It should be noted pertaining to international law that few cases heard by regional
human rights courts or United Nations (UN) treaty bodies have elaborated on the ele-
ments of rape, and that these have primarily concerned the issue of “non-consent” or
“force”.#" International criminal law tribunals/courts have on the other hand greatly
expounded upon the elements of the offence in great many cases, intermittently adopt-
ing a wide, conceptual approach or mechanical descriptions of the actus reus, and
developing approaches on the basis of either force, non-consent or coercion. The par-
ticular context in which rape occurs has informed the various adopted constructions

407 K. Fitzgerald, ‘Problems of Prosecution and Adjudication of Rape and other Sexual As-
saults under International Law’, 8 European Journal of International Law 638 (1997), p. 638.

408 Cassese, supra note 362, p. 7.

409 Seee.g. The Prosecutor v. Jean-Paul Akayesu, supra note 30, Prosecutor v. Furundzija, supra
note 28, Prosecutor v. Kunarac, Kovac and Vukovic, 22 February 2001, ICTY, Case No. IT-
96-23 and 23/1, <www.icty.org/x/cases/kunarac/tjug/en/kun-tjo10222e.pdf>, visited on 10
November 2010.

410 Prosecutor v. Kunarac, Kovac and Vukovic, supra note 409, paras. 453 et seq. See discussion
in A. Kalosieh, ‘Consent to Genocide? The ICTY’s Improper Use of the Consent Paradigm
to Prosecute Genocidal Rape in Foca’, 24 Women’s Rights Law Reporter 121 (2002-2003), p.
132.

411 M.C. v. Bulgaria, supra note 240, List of Issues and Questions with Regard to the Con-
sideration of Periodic Reports, Czech Republic, UN Doc. CEDAW/C/CZE/Q/3, February
22,2006, UN Doc. A/57/38 (2002): Estonia, (CEDAW), para. 98, UN Doc. A/55/38 (2000):
Lithuania, para. 151, UN Doc. A/57/38 (2002): Hungary, (CEDAW), paras. 333-334. In the
Case of the Miguel Castro-Castro Prison v. Peru, 25 November 2006, Inter-American
Court of Human Rights, Series C No. 160, <www.corteidh.or.cr/docs/casos/articulos/se-
riec_160_ing.pdf>, visited on 9 November 2010, the actus reus of rape is also discussed in
a limited fashion.
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and provided evidence as to the elements, such as whether it was committed during
an armed conflict or captivity, or consisted of acts that went beyond intercourse such
as the insertion of objects in the genital areas. Such factors as the cultural taboo in
publicly recanting the events of the sexual assault have also been borne in mind, in-
fluencing the definition of the offence. In fact, because of the nature of international
criminal law, the contextual elements are often more prominent than those discussed
in domestic laws. All international crimes in the Rome Statute of the ICC contain
specific qualifications - for example, that the act occurred in the context of a wide-
spread or systematic attack, genocide or an armed conflict, in order to constitute an
international crime.#* These contextual elements often create presumptions regarding
coercion. Rape in international criminal law is therefore often discussed in different
terms than in peacetime because the prevailing circumstances and motives of perpe-
trators are deemed to influence the definition of the crime. A chapter on contextual
approaches often referred to concerning rape, that is, coercion in the form of armed
conflicts or gender hierarchies, is therefore presented.

4.2.2 The Elements of the Crime

In general, a definition of a crime consists of both material elements (the actus reus)
and mental elements (the mens rea), that is, both objective and subjective require-
ments. The actus reus designates which sexual acts are included within the boundaries
of the crime of rape as well as, most commonly, elements of non-consent or force.
The mental components describe the awareness of the perpetrator of non-consensual/
forceful sexual acts.** These parts are also mentioned with regard to the definition of
rape in international law.

The terms non-consent, coercion and force are often used interchangeably and
with definitions that include similar concepts. Force is typically understood to entail
physical force, albeit certain states include other forms of pressure. Force has been ac-
corded various interpretations, from restricting the movements of a person to requir-
ing actual physical assault, and in certain jurisdictions viewing it in a manner similar
to non-consent.** Coercion, in certain domestic laws, is restricted to force but it may
also include non-physical forms of pressure.* Non-consent focuses on the subjective
or performative non-consent of the victim. This, however, can be inferred from force
or wrongful pressure that vitiates genuine consent - that is, coercion.* Force and non-
consent frequently overlap. Certain jurisdictions judge non-consent based upon the

412 Articles 6-8 of the Rome Statute.

413 M. Jefferson, Criminal Law, 7th ed. (Pearson, Harlow, 2006), p. 41, W. Schabas, ‘Mens Rea
and the International Criminal Tribunal for the Former Yugoslavia’, 37 New England Law
Review 1015 (2002-2003), p. 1015.

414 Schulhofer, supra note 215, p. 98, Westen, supra note 254, p. 342 and the Swedish Penal
Code (Brottsbalken) 6:1, which solely requires the restriction of movement.

415 Spence, supra note 257, p. 59.

416 Westen, supra note 254, G. Dingwall, ‘Addressing the Boundaries of Consent in Rape’, 13
Kings College Law Journal 31 (2002), Spence, supra note 257, p. 61.
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physical resistance displayed by the victim. The concept of non-consent was, in fact,
traditionally linked to the use of force in the common law definition of rape where
consent was presumed in the absence of proof of physical resistance.#” Certain states
find that pressure beyond force solely constitutes the crime of “sexual coercion” rather
than rape.#® A study from 2009 on criminal laws on rape in Europe found an even split
between legislation basing its definition upon force and non-consent. However, many
states maintain such a broad understanding of force that definitions are becoming pro-
gressively similar and cover the same sort of behaviour as non-consent.#? For example,
though it is generally understood that definitions focusing on non-consent are wider
in scope, Sweden, albeit in defining rape in terms of force, is understood to have one of
the broadest definitions of the crime in Europe.**°

The elements of the crime of rape are continually subject to reform in domestic
jurisdictions, and in part parallel to the advancement of women’s rights and political
power. As the individual’s right to sexual autonomy is increasingly acknowledged in
the domestic and international arenas, so too is the grey area expanded of appropriate
sexual behaviour. To a certain extent, the vagueness of the concept of rape is part of
its proper use.* The constant re-evaluation and restructuring of the definition of rape,
whether in domestic criminal legislation or international law, is therefore a natural
exercise because to a certain extent it develops alongside society’s view on gender roles
and sexuality. For example, international treaties, especially the European Convention
on Human Rights, are often referred to as “living documents” to be interpreted in
light of current morality and contemporary ideologies, thereby allowing adaptation to
contemporary views on sexuality.

How then is a determination to be made of what are legitimate ways of expressing
sexual autonomy in a constantly changing society? Certainly not every constraint on
such autonomy is illegal or even immoral. Autonomy can never be unrestricted, since
we must protect the interests of others. Felson suggests that the definition of sexual
coercion should not be founded on beliefs about its legitimacy or legality. To do so
one would then enter a zone of questioning the moral aspect of various encounters.+>

417 K. Boon, ‘Rape and Forced Pregnancy under the ICC Statute: Human Dignity, Autonomy,
and Consent’, 32 Columbia Human Rights Law Review 625 (2001), p. 655.

418 See e.g. the Swedish Penal Code, Brottsbalken, (1962:72), §$ 6:1, 6:2.

419 Different Systems, Similar Outcomes? Tracking Attrition in Reported Rape Cases Across Eu-
rope, Lovett, Jo & Kelly, Liz, funded by the European Commission Daphne II Programme,
CWASU, (2009), pp. 103, 111.

420 Ibid., p. 101. The definition or rape is: “A person who, by violence or threat involving or
appearing to the treatened person as imminent danger, forces the latter to have sexual in-
tercourse or to engage in a comparable sexual act...Having intercourse with a person who
is unconscious, sleeping, intoxicated, handicapped or in a similarly helpless state shall
be regareded as equivalent to rape by threat or violence.” See Chapter 6 §1 of the Swedish
Penal Code.

421 E.Reitan, ‘Rape as an Essentially Contested Concept’, 16:2 Hypatia (Spring 2001), p. 45.

422 R. Felson, Violence and Gender Re-Examined (American Psychological Association,
Washington DC, 2002), p. 122.
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The definition would then become an exercise in creating distinctions based upon the
morality of such forms of pressure as economic and authoritarian power, which may
influence an individual’s decision to engage in sex. Then the question remains of where
to draw the line between mere immorality and illegal coercion. When does immoral
behaviour reach the limit of what society must necessarily criminalise?

Part of the difficulty in setting the limit between where sex ends and rape begins
lies in the fact that the act of sex can be both legitimate and illegitimate. Few other
crimes have this characteristic. Physical contact is inherent in sex, whether criminal
or non-criminal. People have sexual relations in their everyday lives and therefore en-
gage in the same act that under certain circumstances can be considered criminal. A
further complication is that coercive behaviour often occurs in connection with con-
sensual sexual activity.** An additional difficulty in determining what is a “normal”
interaction is that it changes over time and depends not only on the culture in ques-
tion but also on who defines what normal behaviour is. This may, for example, be a
gendered construction.

The understanding of the harm of rape informs the definition of the crime.
Jurisdictions that regard the physical intrusion and violence of the body as the fore-
most violation primarily choose a definition centred on “force”, whereas legal systems
that view sexual violence as mainly an intrusion of the sexual autonomy place the
definition on the individual’s non-consent.*** The penalisation of rape has also been
frequently influenced by other disciplines such as psychology, sociology and anthro-
pology in order to ascertain its harm and consequences. This has influenced the deter-
mination of where immoral behaviour reaches the level of requiring criminalisation,
as well as issues such as the common behaviour of victim and attacker. Early studies,
for instance, indicated that some level of aggression, and the initiative, is expected as
part of the male role in sexual encounters, affecting the definition of rape at the time.**
Studies on the typical behaviour and reactions of men and women are still considered.
For example, reports have shown that women frequently submit to intercourse for fear
of being subjected to greater harm, an awareness that has only been taken into account
in fairly recent discussions on the concept of “non-consent”.*¢

423 Ibid., p. 123.

424 Gardner and Shute, supra note 243. See also Prosecutor v. Kunarac, Kovac and Vukovic,
supra note 409, paras. 457 et seq.

425 Schulhofer, supra note 215, p. 62. In an early article in the Yale Law Journal, an author de-
scribed the normal woman as confused and of an ambivalent character when it comes to
sex and that a “woman’s need for sexual satisfaction may lead to the unconscious desire for
forceful penetration, the coercion serving neatly to avoid the guilt feelings which might
arise after willing participation [...]”. See ‘Forcible and Statutory Rape: An Exploration of
the Operation and Objectives of the Consent Standard’, Yale Law Journal 62:55-83 (De-
cember 1952) p. 67.

426 Fitzgerald, supra note 407, p. 644. See also M.C. v. Bulgaria, supra note 24o0.
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4.2.3 Non-Consent

“It is in the nature of law that law can and must determine whether consent has oc-
curred, even though no one is sure just what consent is.™**

The concept of consent embodies what it means to be an autonomous moral agent.
Therefore: “If autonomy resides in the ability to will the alteration of moral rights and
duties, and if consent is normatively significant precisely because it constitutes an ex-
pression of autonomy, then it must be the case that to consent is to exercise the will.**
Competent adults have an autonomous right to control what happens to their bodies,
which is also evident in the ability to consent to sexual activity. Consent in some ways
forms an authorisation for another person to act. It is a common basic principle in
criminal law in the sense that it is a useful mechanism with which to measure “border-
crossings” of body or property.+®

Consent has been described as possessing “moral magic”, in that it has the power
to change the moral and legal relationships between persons who engage in a certain
act.®° Consent can be said to transform crimes into non-crimes, such as rape into
sexual intercourse and theft into giving a belonging to another person.*' Petter Asp
finds that the term “transformative” is a misrepresentation in that it implies that an
instance of rape is “transformed” into intercourse by adding consent. Instead, it is used
as a distinction, between rape and consensual intercourse.** While acknowledging its
transformative or distinguishing power, consent does not guarantee that the inter-
course is fulfilling but, rather, that it is deemed tolerable by the law.#* As such, consent
may cover a range of mindsets from desire to reluctant acquiescence. However, to fully
ensure the goal of autonomy, consent must be voluntary and purposeful, as it changes
the rights and obligations of those involved.#* Consent must therefore satisfy certain
criteria in order to ascertain that appropriate prerequisites for such consenting existed.
Certain circumstances will undermine the ability to give consent by incapacitating
the victim. Heavy consumption of alcohol, for example, as well as external constraints
may affect the possibilities of genuinely consenting, such as the context of an armed
conflict.#s

427 E. Sherwin, ‘Infelicitous Sex’, Legal Theory 2 (1996), p. 229.

428 H. Hurd, ‘The Moral Magic of Consent’, 2 Legal Theory (1996), p. 124.
429 McGregor, supra note 192, p. 107.

430 Hurd, supra note 428, p. 121.

431 Wertheimer, supra note 252, p. 119.

432 P. Asp, ‘M.C. v. Bulgaria — A Swedish Perspective’, Scandinavian Studies in Law, Volume
54, Criminal Law, Stockholm Institute for Scandinavian Law (2009), p. 208.

433 Westen, supra note 254, p. 22.
434 Wertheimer, supra note 252, pp. 2-3.
435 See e.g. Elements of Crimes of the ICC, Article 7(1)(g)-1, rape as a crime against humanity.
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4.2.31 Performative and Subjective Consent

Defining the concept of “consent” is a complicated exercise because it entails manifest-
ly different understandings in national jurisdictions. In short, it refers to the response
by an individual to sexual interactions. The appraisal of this from an outside perspec-
tive, however, is fraught with difficulty. Consent often becomes imbued with consid-
erations of social and cultural mores on sexual behaviour, as well as assumptions on
the desire of the individual. Consent has in fact been described as an “impoverished
concept” in need of legislative intervention in national jurisdictions, precisely because
of its indeterminate nature.*

The difficulty in defining “consent” is partly owing to the fact that its interpreta-
tion varies greatly between its factual and everyday use and its various legal defini-
tions. The concept of consent thus encompasses a broad range of normative judgments.
It can be used both factually to refer to certain empirical factors as well as legally.+”
Peter Westen delineates two forms of legal consent — prescriptive and imputed consent
— which are employed in various forms by legal systems in defining rape.** Prescriptive
consent is a form of legal consent that incorporates elements of factual consent, either
the individual’s subjective or expressive acquiescence. However, prescriptive consent
may also require that certain conditions are met in order to transform consent into a
legally valid concept - for example, that such acquiescence is formed with competence,
knowledge and freedom. A thirteen-year old acquiescing to intercourse is factually,
but not legally, consenting because of her age. In contrast, imputed consent is a form of
legal consent that does not incorporate elements of the factual forms of acquiescence,
but rather creates a fiction of consent without the person feeling or expressing such as-
sent. For instance, athletes in organised competitions are deemed to have consented to
the risk of certain forms of physical injury as part of the sport. Only legal consent can
transform crimes into non-crimes. A form of acquiescence by an individual thereby
constitutes legal consent if it partially or completely negates someone’s criminal re-
sponsibility. Otherwise it is merely factual consent.

Though factual acquiescence in some form is a necessary component to constitute
legal consent, it is not sufficient since the act may occur under conditions, such as gun-
point, that negate a person’s autonomy. Westen therefore concludes that jurisdictions,
in specifying consent as a partial defence to criminal responsibility, understand con-
sent as three separate conceptions: (1) a certain mental state of acquiescence, (2) a cer-
tain expression of a mental state or (3) a legal fiction of one or the other.** Jurisdictions
may therefore interpret consent in ways that are not automatically apparent from the
wording of the statute. Examples of legal structures include “valid consent”, “mean-

» o« » .

ingful consent”, “effective consent”, “informed consent” and “genuine consent”. Most

436 Fitzgerald, supra note 407, p. 643.
437 Westen, supra note 254, p. 294.
438 Ibid., p.107.

439 Westen, supra note 254, p. 15.
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penal codes that define rape as non-consensual sex fail to clarify whether they are
referring to mental states or expressions of acquiescence.*°

The legal form of consent is solely of relevance in this study and the question of
whether it contains a subjective or a performative approach. The subjective view un-
derstands consent as a mental state of the alleged victim and is therefore exclusively
psychological. A particular manifestation of the person’s non-consent is therefore not
necessary. The performative view requires an outward demonstration or verbal display
as to non-consent. Both may serve legitimate functions in criminal law. Thus, to de-
fine offences of non-consent in terms of the absence of a mental state of consent of the
victim “is to define offenses of non-consent by reference to harms that actors actually
inflict, while defining offenses of non-consent in terms of absence of expressions of
consent on an alleged victim’s part is to define them by reference to harms that actors
should assume they are inflicting”.+#* There is a tendency among those jurisdictions
that define rape as non-consensual sex to view consent as the mental state of the vic-
tim, even in jurisdictions that claim to regard the expressive elements.**

What kinds of internal motivation are then required to determine that an indi-
vidual has consented? Attitudinal consent may range from desire to grudging acqui-
escence.** Consent does not inevitably mean that the act of sexual intercourse is to be
considered enjoyable for both parties. Valid consent may be given for reasons other
than sexual arousal, such as affection, feelings of obligation within a marriage, or sym-
pathy. Studies demonstrate that people, particularly in relationships, do in fact consent
to sexual acts despite not actually experiencing a genuine will.#** Consent may thus
either take the form of preference or indifference. Indifference must be separated from
indecisiveness. Jurisdictions might well conclude that an individual who is indifferent
to whether sex occurs is consenting, since that person may still be willing to engage in
intercourse. An indecisive person on the other hand feels that the decision whether to
have sex does matter, and cannot be seen as consenting.*#

Certain scholars suggest that because the legal concept of consent is a normative
expression of personal autonomy, its definition should dwell on his or her mental state.
It is proposed that this serves the function of basing the offence of non-consent upon

440 Ibid., p. 169.

441 Ibid., p. 338.

442 Ibid., p.148.

443 P.Kazan, ‘Sexual Assault and the Problem of Consent’, in S. French et al., Violence against
Women, Philosophical Perspectives (Cornell University Press, Ithaca, 1998), p. 28.

444 A Swedish study showed that as many as 28 per cent of women and 15 per cent of men had
engaged in sexual activities that they in fact did not want to take part in, for the sake of the
wishes of their partner. See SOU 2001:14: Sexualbrotten. Ett 6kat skydd for den sexuella
integriteten och angransande fragor, p. 130. A study in the US indicated that as many as
90 per cent of men and women had engaged in unwanted sexual activity on at least one
occasion. The most common reasons included were that they had been enticed, that it was
an altruistic act towards their partner, or they were intoxicated. See also Felson, supra note
422, p. 126.

445 Westen, supra note 254, p. 30.
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the actual harm administered to the victim, which is not a physical invasion alone, but
perhaps more of a psychological injury.++ Thus the victim’s feelings determine whether
he or she has suffered the harm that the criminalisation seeks to prevent.¥ Subjective
consent is perhaps consent in its truest form, but it creates obvious complications of an
evidentiary nature. Not only is it impossible to read a person’s mind without any out-
ward display of intent, but it may even be contrary to the principle of legal security to
punish someone who had received no indication that the sex act was non-consensual.
As Bryden submits, if one defines consent purely subjectively: “then the physical act
of rape would be indistinguishable from ordinary intercourse; criminality would turn
on the parties’ subjective states of mind”.+#* Critics have raised concern over the fact
that an individual’s feelings towards engaging in sex can be most indecisive, and that
such a base for criminal responsibility is indeterminate.** Some feminist legal scholars
furthermore insist that an attitudinal form of consent is harmful to the victim in so far
as it places the complainant on trial, often leading to questions on previous sexual his-
tory, the wearing of revealing clothes and promiscuity, to evince whether the person
displays a liberal attitude towards sex. It is argued that a sexist approach focusing on
behaviour and utterances should be supplanted by a more objective determination.*°
The understanding of consent as performative recognises the difficulty in judg-
ing the mental state of an alleged victim and requires a clear manifestation of his or
her wishes. Certain jurisdictions use such terminology as “communicative consent”,
“manifest consent” or “express consent”.*' By dissociating performative consent from

446 Ibid., p.146.

447 In, for example, Canada, a woman must subjectively acquiesce to the act of sexual inter-
course for legal consent to exist. The Supreme Court has stated: “[F]or the purposes of the
actus reus [...] consent means that the complainant in her mind wanted the sexual touch-
ing to take place”. R v. Ewanchuk, Supreme Court of Canada, (1999) 1 S.C.R. 330, <csc.
lexum.umontreal.ca/en/1999/1999scri-330/1999scri-330.html>, visited on 10 November
2010, para. 48. British courts have also ruled that consent in rape cases does not consist of
something that is demonstrated or communicated, but of “a state of mind”; however, it is
not sufficient in itself. See Regina v. Olugboja, Court of Appeal (Criminal Division), (1982)
QB 320, <www.law.berkeley.edu/centers/kadish/gala/Westen%200lugboja%2ocase.pdf>,
visited on 10 November 2010. See also section 74 of the Sexual Offences Act. Article 137 of
the Criminal Code of Georgia, Article 38 of the Criminal Code of Portugal, in Legislation
in the Member States of the Council of Europe in the field of violence against women,
Council of Europe, (2009), p. 123 (vol. 1), p. 59 (vol. II).

448 D. Bryden, ‘Redefining Rape’, 3 Buffalo Criminal Law Review 317 (2000), fn. 376. See also
N. Naffine, ‘Windows on the Legal Mind: the Evocation of Rape in Legal Writings’, 18 Mel-
bourne University Law Review 741 (1992), p. 758 who argues that “the same physical action
can be defined either as pleasurable and lawful or violent and unlawful, at the whim of the
victim. She therefore controls the definition of the incident because it is she who can say
there was no consent”.

449 Bryden, supra note 448, pp. 382-383.
450 Kazan, supra note 443, p. 29.

451 An example is the Wisconsin statute on rape, which specifies consent to mean “words
or overt actions by a person [...] indicating a freely given agreement to have sexual in-
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the subjective, it is in fact to be concluded that a person can grant permission against
his or her will. An individual can thereby consent to something that is not wanted.**
Similarly, one might experience sexual desire and thus subjectively consent but with-
hold performative consent — on the basis of, for example, morality.** The argument for
a performative approach is that because legal consent negates what would otherwise be
a crime, it ought to be interpreted as an objective act according to which persons can
adjust their conduct. Otherwise there is a risk that rape carries with it strict liability.
As Feinberg suggests, an actor “does not have any direct insight into [...] [the vic-
tim’s] mental states, so the question of his responsibility must be settled by reference
to the presence or absence of explicit authorization [...]”.%* The burden on the victim
to prove non-consent through actions which do not exist to the same extent in crimes
such as robbery and assault is often explained by the fact that consensual sex is part
of everyday life and it is therefore more difficult to distinguish between consent and
non-consent.*s

However, performative consent paves the way for difficulties in determining
which actions consist such manifestations. Naturally, all expressions presuppose
social conventions and social roles.** Two people may have varying assumptions of
what constitutes consent. Furthermore, it is not uncommon for the aggrieved party
to appear to consent, the chief reason being to avoid injury - for example, based upon
general fear or experience of previous abuse.*’” Evaluating non-consent becomes an
exercise in reviewing a victim’s behaviour formed on the stereotypical behaviour of a
woman or man in a particular culture. Such consent can include “a statement in lan-
guage, or a communication by gesture or conduct understood by a symbolic conven-
tion to express consent”.** However, in many legal systems it has been intimated from
silence or non-resistance of the victim. Nevertheless, the resistance requirement in
particular has been abolished in an increasing number of jurisdictions. The question
also arises as to which standpoint such a manifestation should be interpreted — what
does the observer actually understand or should understand? This overlaps with the

tercourse or sexual contact”. Section 940.225, Wisconsin Statute, US and Italy: Supreme
Court of Appeal, III Section (Sentence N.4532/2008). See Legislation in the Member States
of the Council of Europe in the Field of Violence against Women, Council of Europe,
(2009), p. 164 (vol. II).

452 Kazan, supra note 443, p. 31.

453 Ibid., p. 31.

454 J. Feinberg, Harm to Self, The Moral Limits of Criminal Law (Oxford University Press,
Oxford, 1989), p. 173. See also N. Brett, ‘Commentary’, in A. Bayefsky (ed.), Legal Theory
Meets Legal Practice (Academic Printing, 1988), p. 255, who argues that consent is not “a
subjective attitude but a performative concept-something we do”, and that “there is simply
no way that a purely subjective fact concerning [a person’s] attitude can [...] make any
change in normative relations to [other persons]”.

455 Estrich, supra note 231, p. 1126.

456  Westen, supra note 254, p. 68.

457 Quénivet, supra note 135, p. 31.

458 Feinberg, supra note 454, p. 176.
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concept of mens rea. An approach adopted in several domestic laws, and implied in
the jurisprudence of the ICTY, is the examination of circumstances set against the
standards of a reasonable man. A normative element of observing social conventions
for expressing preferences is then implied.**

Certain feminist writers argue that sexual intercourse should only occur after
verbal permission has been granted. According to this view, consent is then an af-
firmative choice of the individual, whereas in practice it is often presumed unless
otherwise shown.**° Pineu maintains that the problem with the current perception of
consent is that it “sets up sexual encounters as contractual events in which sexual ag-
gression is presumed to be consented to unless there is some vigorous act of refusal”.+*
In this sense, a woman’s freedom from non-consensual sex is a privilege rather than
a right and implies that a woman who does not resist causes the rape. Several authors
propose a standard where a lack of verbal communication of consent is presumed to
indicate non-consent.*** Silence and ambivalence would therefore not constitute per-
mission, and it would be the partner’s responsibility to proceed only after he or she has
received those signals.

Requiring an affirmative response would perhaps best acknowledge an individ-
ual’s right to sexual autonomy. This idealistic definition presumes an understanding
in communication between two partners. How this would function practically in de-
termining whether miscommunication had occurred remains unexplored. As Heidi

459 Prosecutor v. Kunarac, Kovac and Vukovic, supra note 409, para. 646. See also discussion
in Westen, supra note 254, p. 77, McGregor, supra note 192, p. 202, D. Hubin and K. Healy,
‘Rape and the Reasonable Man’, 18:2 Law and Philosophy Journal (March 1999).

460 Malm writes: “In all but a few jurisdictions [...] a woman is presumed to have consented
unless she has provided a clear expression of dissent. Thus, the utter absence of any posi-
tive sign of consent would not be enough to establish non-consent [...].” See H. Malm, ‘“The
Ontological Status of Consent, Legal Theory and Its Implications for the Law on Rape’, 2
Legal Theory 147 (1996), p. 155. Remick also argues: “{O]nly under the law of rape is the per-
son whose rights may potentially be violated burdened with the obligation of conveying
her non-consent affirmatively.” Remick further holds that requiring the woman to show
her acquiescence in overt actions has the consequence that “a woman’s right to control
sexual access to her body is not absolute, but attaches only upon her affirmative asser-
tion of a desire to deny that access on a given occasion” and that “the burden of proving
nonconsent is not satisfied by a showing of a lack of affirmative consent; instead, affirma-
tive nonconsent must be proven”. L. A. Remick, ‘Read her Lips: An Argument for a Ver-
bal Consent Standard in Rape’, 141 University of Pennsylvania Law Review 1103 (1993), p.
1111. Estrich insists on the unreasonableness of treating women as “spectators at sporting
events (where consent is presumed)” rather than owners of property. Estrich, supra note
231, p. 1127.

461 L. Pineau, ‘Date Rape: A Feminist Analysis’, in K. Weisberg (ed.), Applications of Feminist
Legal Theory to Women’s Lives (Temple University Press, Philadelphia, 1996), p. 490. In her
understanding it requires that a man, when initiating sexual relations with a woman, has
an obligation “to ensure that the encounter really is mutually enjoyable, or to know the
reasons why she would want to continue the encounter in spite of her lack of enjoyment”.

462 Remick, supra note 460, p. 1105, S. Schulhofer, “The Feminist Challenge in Criminal Law’,
143 University of Pennsylvania Law Review 2151, p. 2181.
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Malm asserts, a law that defines all sexual activity as rape if it is not preceded with a
question and answer period would be both farcical and unrealistic.*® This interpreta-
tion has only been applied in a limited manner by domestic jurisdictions and by no
international adjudicatory bodies.**

4.23.2  Appropriate Antecedents and Consent

The starting point for an analysis of the definition of rape is the question of the harms
caused the potential victim. If harm is viewed as a wrongful set-back to a person’s
interests, the question remains as to which acts lead to such set-backs. The issue is
only in part resolved by such elements as “force” or “non-consent”, since the prohib-
ited conduct subsumed under such terminology is somewhat elusive. The moral ideal
is that all sexual activity should be consensual without any element of coercion or
pressure. As discussed in subsequent chapters, certain feminist scholars take the view
that this can only be fulfilled in a society where economic and social equality prevails
between genders, and that genuine consent does not exist under current conditions of
inequality.*®s Other imbalances of power beyond gender also endure - for instance, age
and economic resources. It could also be the oppressive context of an armed conflict.
Bearing in mind such inequalities, one might find wrongful pressures that are morally
reprehensible beyond force. This is where the concepts of non-consent and coercion
frequently overlap.

463 Malm, supra note 460, p. 162. According to Malm, “some clearly consensual sexual en-
counters have no verbal exchange at all and others have no distinction between a pursuer
and pursued”.

464 In the Washington statute consent is defined thus “at the time of the act of sexual inter-
course there are actual words or conduct indicating freely given agreement to have sexual
intercourse”. Wash. Rev. Code Ann. § 9A.44.010 (7). See also New Jersey, USA, State in the
Interest of MTS, New Jersey Supreme Court 129 NJ 422, 609 A.2d 1266 (1992).

465 MacKinnon questions whether we can know if consent has not been influenced by the
disparity of power in society and challenges why consent is lauded as women’s control
over intercourse, since this is not equal to the custom of male initiative. MacKinnon, su-
pra note 214, p. 192. MacKinnon also argues that we cannot draw a line between accept-
able behaviour and abuse because “rape is defined as distinct from intercourse, while for
women it is difficult to distinguish the two under conditions of male dominance”. See p.
174. See further K. Burgess-Jackson, ‘Statutory Rape: A Philosophical Analysis’, Vol. VIII,
No. 1 Canadian Journal of Law and Jurisprudence (Januray 1995), p. 149: “[Clonsent un-
der conditions of inequality (of which patriarchy is but one manifestation) is worthless,
a sham, and should not provide the touchstone for what distinguishes intercourse and
rape”. MacKinnon’s theories have been criticised by other feminist authors, finding that
the denigration of women’s ability to tell the difference between sex and rape is oversim-
plified and implausible. See e.g. Henderson, supra note 318, p. 56. It is argued that such
theories could impede legal reforms rather than advance them because it erases the differ-
ences between the kinds of pressure that society must find permissible and the kinds that
it may forbid. See e.g. Schulhofer, supra note 215, p. 56.
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Certain scholars emphasise the need to focus on the surrounding environment of
a sexual encounter to determine if it is conducive to genuine consent.** This would
result in a contextual approach where these circumstances provide evidence regarding
such things as coercion or non-consent. According to this view, compliance in simple
terms amounts to behaviour caused by legitimate antecedents. Alan Wertheimer, for
example, disapproves of the importance that experts place on defining “non-consent”,
instead arguing that the main question is that of which pressures negate consent and
are morally reprehensible.*” Other scholars agree that “force” or “non-consent” are
redundant concepts and should be supplanted by the issue of which pressures have
been employed.*® Westen declares that the whole normative discussion on whether
the main requirement should be “force” or “non-consent” rests on a fallacy that in cas-
es where the woman has been pressured into sex, force is independent of the concept
of consent. Accordingly, since there has to be an inquiry into whether an individual’s
consent has been formed under conditions of freedom, knowledge and competence, it
is inevitable to investigate the types of pressure to which a person has been subjected.
In the end, jurisdictions necessarily as a matter of course make judgments on which
pressures are wrongful.** The line between sex and legally reprehensible intercourse
therefore becomes an exercise in determining the kinds of pressure — physical and
mental — that are unacceptable. This leads to an examination of the antecedents of the
sexual act as well as the surrounding circumstances.

466 C. MacKinnon, ‘Defining Rape Internationally; A Comment on Akayesu’, 44 Columbia
Journal of Transnational Law 940 (2006), p. 956.

467 Wertheimer, supra note 252, p. 4. See also V. Tadros, ‘No Consent: A Historical Critique of
the Actus Reus of Rape’, 3 Edinburgh Law Review 326 (1999), p. 334.

468 P. Westen, ‘Some Common Confusions About Consent in Rape Cases’, 2:1 Ohio State Jour-
nal of Criminal Law (2004), p. 357. Westen contends that one cannot meaningfully say that
an individual is not a victim of sexual intercourse by wrongful force, but she is a victim
of sexual intercourse without prescriptive consent. He poses the example that a professor
requires sexual favours in order to give a female student her deserved grade. This will in
most jurisdictions not be considered rape, simply because she chooses to engage in the
sexual intercourse under conditions that the jurisdictions regard as free of wrongful force.
The discussion should therefore focus on whether to expand the wrongful acts included
in force. Consent, in his opinion, therefore entails all the same wrongful conduct as can
be found in the term “force”. He does, however, accept that defining rape in terms of non-
consent is less circuitous. However, this presumes that all conduct performed by a man
after the woman has subjectively or expressly non-consented is the equivalent to what is
considered with the word “force”.

469 Westen, supra note 254, p. 233. Many jurisdictions consider it a sexual offence to have sex
obtained through fraud in the factum. This may e.g. occur when a doctor claims to be in-
serting an instrument into a woman, when instead inserting his penis. Inducing someone
to engage in sexual activities by lying about one’s feelings, marital status or economic
wealth, so called fraud in the inducement, may be morally wrong but is not behaviour that
is deemed to be within the scope of criminalisation. Dripps is also of the view that it is
impossible to “escape the need to inquire into the pressures brought to bear by the defend-
ant simply by restating the naive view of consent in the statutory language”. Dripps, supra
note 154, fn. 30.
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Which precise actions are illegitimate prior to intercourse is a cause for disagree-
ment. In most jurisdictions, the violent constraint of sexual autonomy has principally
been the focus of criminal law. It is not generally well accepted that psychological pres-
sure can be equally invalidating as physical force.#° Schulhofer maintains that most
existing laws place virtually no restriction on assertive male sexuality so long as it
steers clear of physical violence.#* Though sexual mores and approaches to personal
autonomy have changed, many laws have not adapted to such social transformations;
a development which may require a wider scope of inquiry into fairness and the abuse
of power.#> However, it is difficult to establish whether consent is formed without any
outside pressure. This will ultimately require that the law specifies that the presence
or absence of certain conditions is relevant for a determination of whether or not a
person’s choices are autonomous.*3

For example, a wide variety of coercive but non-forcible sexual encounters are
included in a non-consent based standard. This leads to a definitional quagmire where
one has to distinguish sexual coercion from non-coercive means applied to persuade
ambivalent individuals. This is particularly relevant in situations where the victim and
defendant know each other. It is difficult to find a truly neutral environment and to
form choices free of outside pressure or influence. Threats of negative outcomes other
than physical force might coerce a person to comply sexually. Economic pressure can
influence a person’s decision to engage in sex. A partner may threaten to break off a
relationship with his girlfriend if she does not comply. A husband might show anger
when his wife refuses sex. Such pressures are usually not considered criminal, even if
under certain circumstances, immoral. According to Felson, the methods adopted to
influence a person’s decision to have sex are similar to those used for any form of social

470 S. Conly, ‘Seduction, Rape, and Coercion’, 115 Ethics (October 2004), p. 98.

471 Schulhofer, supra note 215, p. x.

472 Spence, supra note 257, p. 74.

473 Schulhofer exemplifies this with a desperate mother who is offered financial support in
exchange for a sexual relationship and thereby relinquishes her sexual autonomy. The
mother has more limited choices than a woman with a good economic standard, but since
the man in this case simply takes advantage of an unfair situation rather than creating
it, he cannot be said to have sexually abused the woman in question. It begs the question
whether true voluntary consent in fact exists for any individual. Schulhofer, supra note
215, p. 84. Certain authors draw analogies to contract law and note that both areas typi-
cally provide protection for incapacity and prohibit physical violence, but laws on rape of-
ten do not consider non-physical coercion in the form of duress and undue influence. See
Spence, supra note 257, p. 65. Dripps asserts that violence is the only illegitimate induce-
ment to sex, whereas Schulhofer is open to the possibility of other forms of pressure. Ac-
cording to Schulhofer, protection of a woman’s sexual autonomy better considers women’s
needs than protection against violence. Rather than focusing solely on bodily injury, we
should thus evaluate meaningful consent based upon the notion of human dignity. Force-
ful behaviour would only be one relevant point, and all acts that violate freedom of choice
would be included. Dripps, supra note 154, p. 1787 and Schulhofer, supra note 309, p. 70.
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influence: persuasion, deception and the exchange or promise of rewards.+* If there is
a difference in power involved it is even more difficult to determine the coercive factor,
such as a teacher who threatens to lower a student’s grade unless she grants certain
sexual favours. In that instance, most jurisdictions might view it as sexual coercion
and not rape. It must be remembered that autonomy as a legal entitlement does not
consider inequality in matters for which the individual, or her sexual partner, is nei-
ther directly nor indirectly responsible for — such as economic disparity or weakness
of will.#* The question remains as to the extent of declaring sexual relations illegal at
the point at which one of the partners has greater power. As Schulhofer describes the
problem, “if sexual interaction is ruled legally out of bounds every time one of the
parties has any possible source of power over the other, our opportunities to find com-
panionship and sexual intimacy shrink drastically”.+¢ It is impossible to create a legal
barrier to all relationships that are not equal.

It is, however, presumed that individuals are capable of making rational and in-
formed choices, provided that they do so in a neutral environment.#” It is clear that
external factors affect the person’s ability to make choices and courts have recognised
the importance of such factors when determining if consent has been voluntarily given
in fields such as torts and contract law.#® Minimal requirements for providing valid
consent to sexual intercourse must be an assurance of a certain level of freedom and
that consent is not the result of either wrongful threats or oppression. Regardless of
the interpretation of the concept of consent, it is often understood that consent must
be 1) deliberate and 2) voluntarily given.+* A certain level of knowledge is also required
in order to establish a voluntariness of acquiescence. Deception about facts that are
relevant to individual consent is included. 4* Deliberate consent may either take the
form of verbal assent or that a lack thereof is made evident from a person’s gestures.

Voluntary consent presupposes an autonomous individual in non-coercive cir-
cumstances who freely decides whether or not to engage in sexual relations. This ex-
cludes certain categories of persons traditionally judged to be unable to form such

474 He exemplifies this with a man who treats his date to an expensive dinner and promises a
future reward and who expresses his love for the woman even though he may not feel it, all
with the aim of persuading her to sex. Of course his behaviour, no matter how insincere,
will have an influence on how the woman perceives him and may lead to sex, but it cannot
be viewed as coercive. Felson, supra note 422.

475 Ibid., pp. 110 et seq.

476 Schulhofer, supra note 215, p.14.

477 1bid., p. 654.

478 For example, in the area of bioethics, informed consent entails that the individual should
be so “situated as to be able to exercise free power of choice, without the intervention of

any elements of force, fraud, deceit, duress, over-reaching, or other ulterior form of con-
straint or coercion”. See Boon, supra note 417, p. 654.

479 Quénivet, supra note 135, p. 21.

480 Westen, supra note 254, p. 189. Westen mentions the example of a man lying about being
HIV-positive as such a fraud as to negate a defence of consent, since it precludes a person
from deciding whether it is in her interest to engage in sexual intercourse.
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opinions. These include the elderly, persons under a certain age or those with mental
disabilities.*** In the ad hoc tribunals the vulnerable position or inferior situation of the
victim is particularly emphasised, since the context is one of widespread violence or
armed conflict. The ICTY has noted that consent must “be given voluntarily, as a result
of the victim’s free will, assessed in the context of the surrounding circumstances”.**
The likelihood of finding non-voluntary consent therefore appears greater in such con-
texts. However, as will be discussed, merely the existence of an armed conflict must
not automatically preclude the possibility of forming genuine consent. This would in-
dicate that persons would cease to be autonomous agents in such situations.

As mentioned, certain authors presume that even a consent-based standard fails
to consider gender imbalances. Whereas consent is seen as an exercise of individual
decision-making, it is dependent on social interactions.** Jane Larson, for example, ar-
gues that women will always be the weaker party in sexual interactions, partly because
of biology and partly because of history, considering the fact that men are stronger,
immune to pregnancy, have greater economic resources than women and are the “ben-
eficiaries of millennia of assumptions that they belong on top”.#** Similarly, women
will frequently allow “sexual access under terms of emotional, physical, and financial
disadvantage”.*® A feminist approach to consent would thus centre on questions of
freedom and the capacity to form genuine choices.

4.2.4 Coercion

A particular form of illegitimate antecedents is coercion. The term “coercion” is
usually understood to provide a wider scope of unacceptable behaviour than sheer
physical force. It can include psychological intimidation, extortion or other threats.+*
A coercion-based definition of rape sees such violation as essentially a crime of in-

481 Canada e.g. defines consent and specifies situations where such consent is vitiated. The
list of situations is non-exhaustive. Force is seen as evidence of non-consent. According to
section 273.1 of the Criminal Code “consent” means “the voluntary agreement of the com-
plainant to engage in the sexual activity in question”. Non-consent is defined as situations
where: (a) the agreement is expressed by the words or conduct of a person other than the
complainant; (b) the complainant is incapable of consenting to the activity; (c) the accused
induces the complainant to engage in the activity by abusing a position of trust, power or
authority; (d) the complainant expresses, by words or conduct, a lack of agreement to en-
gage in the activity; or (e) the complainant, having consented to engage in sexual activity,
expresses, by words or conduct, a lack of agreement to continue to engage in it.

482  Prosecutor v. Kunarac, Kovac and Vukovic, supra note 409, para. 460.

483 Cowan, supra note 316, p. 52. Consent can thus be interpreted as a narrow liberal idea,
based upon the subject as a rational choice maker, or with feminist values, as also encom-
passing mutuality, relational choice and communication. See p. 53.

484 L. Hirshman and J. Larson, Hard Bargains: The Politics of Sex (Oxford University Press,
Oxford, 1998), p. 262.

485 Ibid., p. 262.

486 WHO, World Report on Violence and Health, 2002, p. 149.
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equality, either by way of physical force, status or relationship.* It is, however, de-
fined inconsistently in many states, with certain jurisdictions equating it with physical
force.**® Certain countries separate rape from the crime of coercive sexual relations,
which is viewed as something less grave.** Coercion might also proceed to a con-
textual evaluation, both regarding the surrounding circumstances and such facts as
the relational history of the two involved - for example, whether it was marked by
violence.#° MacKinnon finds a coercion-based standard particularly appropriate, as it
contextualises sexual violence and views it against objective surrounding realities. In
armed conflicts it may be such factors as rape being employed as a military tactic and
in peacetime societal gender inequality.#' The gravity of coercive circumstances such
as detention or prison settings has also been emphasised by regional human rights
courts.®* A strict non-consent-based standard would accordingly concentrate on the
acts of the victim rather than on the coercive antecedents leading to consent.*

The definition of rape during armed conflict will often place greater emphasis on
the notion of coercion and has, as will be discussed in relation to the case law of the ad
hoc tribunals, at times been presumed because of the existence of an armed conflict. In
this particular context the ad hoc tribunals and the ICC have been more willing to find
that rape has occurred without the express use of force, since armed conflicts can cre-
ate a “fear of violence, duress, detention, psychological oppression, or abuse of power”.
Such circumstances can be used to obtain acquiescence or a lack of resistance on the
part of the victim.#* An outward appearance of consent under such circumstances

487 MacKinnon, supra note 466, p. 941.

488 Spence, supra note 257.

489 See e.g. Sweden, Brottsbalken 6:1 and 6:2.

490 Kazan, supra note 443, p. 38.

491 MacKinnon, supra note 466. According to this theory, inequality of power is understood
as a form of coercion of which gender is such a social hierarchy. Though she does not
propose that all sexual relations between unequals should be considered coerced, claims
of unwanted sex should be interpreted against the context of gender inequality. See also
C. MacKinnon, Women’s Lives, Men’s Laws (Harvard University Press, Cambridge, 2007),
p. 247. MacKinnon argues that rape should be understood as a physical attack of a sexual
nature under coercive circumstances. See further Estrich who contends that a gender-
sensitive interpretation of coercion would include the abuse of power, economic and psy-
chological pressure, fraud and misrepresentation, in S. Estrich, Real Rape (Harvard Uni-
versity Press, Cambridge, 1988).

492 Aydin v. Turkey, 25 September 1997, ECtHR, No. <cmiskp.echr.coe.int/tkpig7/view.asp?it
em=1&portal=hbkm&action=html&highlight=Aydin%20%7C%20v.%20%; C%20Turkey&
sessionid=61867803&skin=hudoc-en>, visited on 9 November 2010, The Miguel Castro-
Castro Case, supra note 411. See discussion in chapter 7.2.

493 Tadros, supra note 467, p. 328.

494 The Elements of Crimes of the ICC, Article 7(1)(g)-1 and 2. The Prosecutor v. Akayesu, su-
pra note 30, para. 688: “Threats, intimidation, extortion and other forms of duress which
prey on fear or desperation may constitute coercion, and coercion may be inherent in
certain circumstances, such as armed conflict or the military presence of Interahamwe
among refugee Tutsi women at the bureau communal.”



Elements of the (rime of Rape

might instead represent an expression of survival and would not constitute genuine
consent.*s The ad hoc tribunals and the ICC have stated that captivity, for example,
in so-called rape camps, is inherently coercive.#° This may indicate that the consent
expressed or implied was not deliberate. For example, in the Kunarac case the ICTY
assessed the whole situation in order to evince coercion, noting that the raped women
in question were

held in de facto military headquarters, detention centres and apartments maintained
as soldiers’ residences. As the most egregious aspect of the conditions, the victims were
considered the legitimate sexual prey of their captors. Typically the women were raped
by more than one perpetrator and with a regularity that is nearly inconceivable. Such
detentions amount to circumstances that were so coercive as to negate any possibility of
consent.*”

Stiglmayer has found that whereas women were often severely beaten in initial sexual
attacks in former Yugoslavia, such injuries were often not found in subsequent rapes,
indicating a passive consent in the form of submission in order to avoid further in-
jury.*® As a consequence, non-consent as the basis of a rape definition in war-time
settings has been considered inappropriate within the limited case law of the ad hoc
tribunals, as well as by certain legal scholars.** Arguably, the existence of an armed
conflict, genocide or a widespread or systematic attack has been judged as “almost
universally coercive” and sufficient to automatically vitiate consent.’*° The notion that
non-consent should be evaluated in this context, considering the gravity of the inter-
national crimes, for example, genocide, has caused offence to some authors>* It is ap-
parent that under circumstances of coercion or threats, which put the victim in a state

495 Prosecutor v. Kunarac, Kovac and Vukovic, supra note 409, para. 464: “[W]here the victim
is ‘subjected to or threatened with or has reason to fear violence, duress, detention or psy-
chological oppression’ or ‘reasonably believed that if (he or she) did not submit, another
might be so subjected, threatened or put in fear’, any apparent consent which might be
expressed by the victim is not freely given.” See more in chapter 9.2.2.

496 See below chapter 9.

497 Prosecutor v. Kunarac, Kovac and Vukovic, 12 June 2002, ICTY, Case No. IT-96-23 and I'T-
96-23/1-A, Appeal Judgment, <www.icty.org/x/cases/kunarac/acjug/en/kun-ajo20612e.
pdf>, visited on 10 November 2010, para. 132.

498 A. Stiglmayer, “The Rapes in Bosnia-Herzegovina’, in A. Stiglmeyer (ed.), Mass Rape: The
War Against Women in Bosnia-Herzegovina (University of Nebraska Press, 1994), pp. 90-
9l

499 See e.g. Kalosieh, supra note 410, p. 121.

500 The Prosecutor v. Jean-Paul Akayesu, supra note 30. However, force has also been deemed
inappropriate as a standard since it does not include taking advantage of coercive circum-
stances and is too restrictive in its approach. A force-based standard has also been held by
the ad hoc tribunals to fail in focusing on the autonomy of the individual. See Prosecutor
v. Kunarac, Kovac and Vukovic, supra note 409.

501 See below chapter 9.2.
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of fear, the person’s ability to consent is clearly diminished. However, it is in general
somewhat perilous to deduce an individual’s subjective intentions from surrounding
circumstances alone. This could result in speculation on how the “normal” woman
would react in certain situations. Though it is, of course, important to examine events
preceding intercourse in respect of whether they affected the individual’s consent,
such events cannot be the only standard.

4.2.5 Force or Threat of Force

As with non-consent and coercion, an understanding of the concept of force varies
greatly among countries and legal scholars. In certain jurisdictions, force is the main
requirement for establishing rape, whereas in others it may be an indication of non-
consent, while not in itself a necessary element. The threshold of what constitutes force
is often purposefully flexible. It may range from a high threshold of force, implying a
resistance requirement, to, for instance, the Swedish regulation, which covers situa-
tions where the perpetrator impedes the victim’s movements by pinning down the vic-
tim’s arms or body, applying body weight or forcing the victim’s legs apart>°* A juris-
diction can frame “force” so as to include all wrongful pressures that are not welcomed
by the other party. In certain jurisdictions, the term “force” is simply used to connote
“without legal consent” and thereby replicates a non-consent standard.’® However,
most statutes prohibiting rape do not consider non-physical forms of force ¢ Certain
states have created lesser offences where force or the threat of force are not included,
designating the act sexual assault or sexual coercion rather than rape’* Force is then
considered to be an aggravating factor, rather than the main component of the crime.

Force as an element of rape generally implies going beyond the acts involved in
intercourse.’® Thus it does not refer to the general use of force in sex, which may be
consented to, but rather to force applied to overcome an individual’s non-consent.*”
In this sense, even where the legislation focuses on force rather than non-consent, the
issue of consent is still relevant. Schulhofer points to the impossibility of prohibiting
all forms of physical force with penal codes on rape, since “physical activity, some
of it forcible, is inherent in sexual intercourse”’*® However, certain jurisdictions have
expanded the “force” requirement to entail that which is intrinsic to non-consensual

502 Prop. 2004/05:45 En ny sexualbrottslag, p. 35.
503 Westen, supra note 254, p. 342.
504 Spence, supra note 257, p. 59. Westen, supra note 254, p. 209.

505 In Sweden, the crime is called “sexual coercion”, where the acts are coercive but do not
reach the level of force or threat of force. See 6:1, Brottsbalken, Section 217, Danish Penal
Code (Straffeloven), Article 139 Georgian Penal Code, Section 177, German Penal Code
(Strafgezetsbuch).

506 Schulhofer, supra note 215, p. 4, Westen, supra note 254, p. 229.
507 Westen, supra note 468, p. 350.
508 Schulhofer, supra note 215, p. 279.
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sex® In general, a definition centring on force is more restrictive than one focusing
on non-consent. For example, a force-based standard would not consider sexual rela-
tions subsequent to verbal protests alone as rape without the use of force* Similarly,
with a requirement of force or threat of force, it is generally not illegal behaviour to
gain consent to sexual relations by fraud, misrepresentation or deceit."

4.2.6 Implications of Non-Consent or Force Standards

What are the implications of a non-consent-based standard? Critics of the practice
of defining rape as non-consensual sex argue that legal proceedings will ultimately
concentrate on the victim and his or her behaviour preceding intercourse in order to
determine whether or not consent was expressed.s> An individual’s consent is often
inferred from actions and non-verbal behaviour, and may even arise in the face of
verbal non-consent. This could lead to increased weight being placed on such things
as the way in which the woman dressed, or the nature of their previous relationship,
if any, and divert attention from the behaviour of the accused.’” This severely limits
the scope of a person’s actions, since he or she, in order to maintain the legal right
to sexual autonomy, must refrain from certain conduct that might be interpreted as
consent, or assume the risk of non-consensual intercourse. In cases of non-stranger

509 The Supreme Court of New Jersey has held that “physical force in excess of that inherent
in the act of sexual penetration is not required for such penetration to be unlawful”. It
rejected the “concept of force over and above the coercion implicit in denying sexual free-
dom of choice”. State ex rel. M.T.S, 609 A.2d 1266 (N.J.1992).

510 A case often referred to in doctrine, from the Pennsylvania Supreme Court of the US,
Commonwealth v. Berkowitz, provides an example of the scope of the requirements of
force v. non-consent and its relation to sexual autonomy. Both force and non-consent are
elements of rape in the state statute. In the case, the complainant’s non-consent was un-
disputed by the Court. The defendant had locked the door, the complainant had sought
to leave the room on numerous occasions and had said “no” throughout the encounter.
However, the Pennsylvania Supreme Court concluded that while there was sufficient evi-
dence of non-consent, there was a lack of evidence of force or threat of force and therefore
could not convict the defendant. Commonwealth v. Berkowitz, Superior Court of Penn-
sylvania, 415 Pa.Super. 505, 609 A.2d 1338 (1992), in J. Samaha, Criminal Law, (Thomson/
Wadsworth, 2008). Similarly, the Supreme Court of North Carolina in State v. Alston re-
versed a rape conviction, stating that it was clear that the victim had not consented and
that the intercourse was against her will, but there was no force. The victim in the case had
a general fear of the defendant which was also justifiable, but since there was no explicit
force or threats, the conviction was quashed. See State v. Alston, 310 N.C 399, 312 S.E2d 470,
(1984), <international.westlaw.com.db.ub.oru.se/find/default.wl?rs=WLIN1o.10&fn=_top
&sv=Split&findjuris=00001&mt=WLILawSchool&cite=310+N.C+399%2c+312+S.E2d+47
o&utid=5&vr=2.0&rp=%2flind%2fdefault.wl&sp=intorebo-o00>, visited on 10 November
2010.

511 Wertheimer, supra note 252, p. 18.

512 UN Doc. E/CN.4/1995/42, supra note 34, para. 182.

513 SOU 2001:14, p. 126.
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rape, an even broader range of behaviour may be considered in support of establishing
consent. Importance will be placed on such factors as if the victim and the accused
had been dating, if she allowed the man home, or had previously engaged together in
sexual intercourse. In fact, most of the feminist reformers in the US during the 1970s
argued that the most victim-friendly approach would be to remove the requirement of
non-consent from the statutes. This idea was also examined in the work of certain later
feminist scholars** Such authors have also insisted that true consent is not possible
since women occupy a subordinate position in society’” However, similar issues are
also of importance in jurisdictions where force is the main requirement. Furthermore,
the claim that the main consideration of a non-consent standard is the behaviour of
the victim is only valid to a certain degree. The crucial question in most cases is wheth-
er the behaviour of the alleged assailant renders the complainant’s consent invalid,
necessitating an inquiry into his actions. An example is whether consent is offered in
response to impermissible threats.s*

As mentioned, particularly in the context of an armed conflict, the argument
has been raised that a non-consent-based definition of rape is inappropriate because
the coercive circumstances of a conflict causes a presumption of non-consent, making
such an inquiry superfluous’s” Because the jurisdiction of the ad hoc tribunals and
the ICC evaluate rape in the context of three international crimes — genocide, war
crimes and crimes against humanity — genuine consent is arguably impossible and
should not be a legal requirement. The assertion is that rape should be considered in
the same manner as other sub-categories of the international crimes such as torture
and enslavement, which do not require an analysis of the non-consent of the victim>*

514 Schulhofer, supra note 215, p. 31. MacKinnon finds the consent standard disturbing as
“women consent to sex with force all the time”. Consent would therefore not serve to erase
the unequal balance of power that exists between the genders. In fact, our cultural ap-
preciation for force and dominance as erotic has led to the belief that “the legal concept of
consent can coexist with a lot of force”. According to this argument, women accept more
force in sexual relations than should be tolerable, and it is expected that women do in fact
consent to this level of violence. But would the culturally tolerated level of force be higher
with a consent standard rather than the concept of “force”? Do not these cultural asser-
tions influence both standards? See C. MacKinnon, ‘Reflections on Sex Equality Under
Law’, 100 Yale Law Journal 1281 (1991), p. 1303. Victor Tadros argues that a consent-based
standard implies that the role of the woman during intercourse is passive, to accept or
reject the advances of an active male. See Tadros, supra note 467, p. 327.

515 Torrey, supra note 220, p. 306.

516 To a certain extent, problems that ensue with a definition focusing on the victim’s non-
consent, such as the focus on the victim’s behaviour, can be resolved through other means,
such as changing the procedural rules pertaining to corroboration and the sexual history
of the victim.

517 UN Doc. E/CN.4/Sub.2/1998/13, supra note 10, para. 25. See also the discussion below on
the jurisprudence from the ad hoc tribunals.

518 W. Schomburg and L. Peterson, ‘Genuine Consent to Sexual Violence Under International
Criminal Law’, 101 American Journal of International Law 121 (January 2007), p. 128. See
also Kalosieh, supra note 410, p. 121, MacKinnon, supra note 466, p. 952, A.-M. De Brou-
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However, later case law from the ad hoc tribunals has affirmed the necessity of apply-
ing a non-consent-based standard because it places emphasis on the sexual autonomy
of the individual 5

The justification for centring the definition on non-consent has traditionally been
that it best protects female sexual autonomy and self-determination. It provides flexi-
bility and implies a wide range of illegal behaviour. The violation of rape is not merely a
physical harm but also an assault on the victim’s autonomy. The experienced violation
may therefore be just as grave where there is no element of force involved. A regulation
that requires force alone acknowledges the harm of physical injury but does not ensure
the right to sexual self-determination. Statistics from various countries show that acts
beyond force are frequently employed in rape and that weapons are seldom used.>
As Remick insists, the non-existence of force in a particular case of sexual intercourse
may be a reflection that no force was required in order to overcome the victim. Remick
exemplifies it thus: “if a woman is inordinately afraid, too embarrassed to defend her-
self, or simply indisposed to resist in any situation she may submit to non-consensual
sex even in the absence of a display of force or threat of force by the defendant”>* The
ICTY in the Kunarac case rejected a force-based standard on the grounds that certain
situations would not be covered, such as the victim being reduced to a state of inabil-
ity to resist, having a physical or mental incapacity, or being deceived by surprise or
misrepresentation.s> As such, force may be one indication of non-consent but other
forms of coercive behaviour can also lead to unwanted sexual relations. Restricting a
definition to force alone would exclude many acts that the victim experienced as rape.
A non-consent-based standard would therefore encompass more sexual acts that the
individual typically experiences as unwanted than a definition requiring force.

Force-based definitions of rape have also been criticised by many feminist le-
gal scholars. Though the resistance requirement has been abolished in most Western
states, a force prerequisite certainly encourages evidence of resistance. Susan Estrich
observes that “the force standard guarantees men freedom to intimidate women and
exploit their weaknesses, as long as they [the women] don’t fight with them”’* and
“the prohibition of ‘force’ or “forcible compulsion’ ends up being defined in terms of
a woman’s resistance”’* In fact, the force standard “makes clear that the responsibil-

wer, Supranational Criminal Prosecution of Sexual Violence: The ICC and the Practice of
the ICTY and the ICTR (Intersentia, Antwerpen, Oxford, 2005), p. 121.

519 Prosecutor v. Kunarac, Kovac and Vukovic, supra note 409.

520 See further chapter 3.

521 Remick, supra note 460, p. 1118.

522 Prosecutor v. Kunarac, Kovac and Vukovic, supra note 409, para. 458.
523 Estrich, supra note 231, p. 1118

524 Estrich, supra note 491, p. 60. Lynne Henderson argues that if male coercion without force,
even overriding the woman’s wishes, is simply seduction, much dominant and forceful
behaviour will fall outside of the definition of rape. See Henderson, supra note 318, p. 52.
According to Joan McGregor, force and resistance is evidence of the fact that there was no
consent but that there is a continuum of illegal behaviour. See McGregor, supra note 267,

p- 239.
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ity and blame for [intimidating] seductions belong with the woman”>* However, as
noted by the UN Special Rapporteur on Violence against Women, “research from all
jurisdictions indicates that any woman who has to prove that she did not consent will
face enormous difficulty unless she shows signs of fairly serious injury”* thus indi-
cating that in practice force is still often the focus even in states with a non-consent-
based standard. The suitability of the elements of non-consent, coercion and force has
been particularly subject to discussion by the ad hoc tribunals, and to a limited extent
regional human rights courts. This indicates that it is mainly these elements of the of-
fence that have been controversial and are sensitive to the question of context — for ex-
ample, the difference in character of IHL/international criminal law and international
human rights law. This matter will be given ample space in later chapters.

4.2.7 Actus Reus

The actus reus of a crime delineates which acts form the basis of an offence. In the case
of rape, this necessarily involves those physical acts of a sexual nature that reach the
requisite levels of harms¥ A great variety of definitions exist domestically in addition
to the jurisprudence of international tribunals regarding such questions as to whether
rape is to be confined to heterosexual penetration or is to include acts between two
persons of the same sex, and whether or not it incorporates anal or oral sex, or the
insertion of objects.

The definition of rape is often considered broader in countries founded on civil
law in comparison with common law systems when it comes to the specific acts that
are included. Common law definitions often require penile penetration of the vagina,
not including oral penetration - that is, a female victim and male perpetrator.s* In
such cases, forced acts of anal or oral sex would fall outside the scope of the definition.
According to the UN Sub-Commission on Human Rights, the greatest difference be-
tween domestic jurisdictions concerns the criminalisation of forced oral penetration.s>
Certain countries distinguish between intercourse and oral/anal sexual acts. Though
the latter acts may be considered forms of sexual assault, in certain jurisdictions they
are not classified as rape. An example is Estonia, where penetration was previously
defined as “ordinary rape” whereas oral and anal rape was considered “sexual desire
in an unnatural manner”5° Most forms of male rape would in effect thus be exclud-

525 Estrich, supra note 231, p. 1118.

526 UN Doc. E/CN.4/1995/42, supra note 34, para. 182.

527 Jefferson, supra note 413, p. 41.

528 Administration of Justice, Rule of Law and Democracy, Report of the Sessional Working
Group on the Administration of Justice, Chairperson-Rapporteur: Ms. Antoanella-Iulia
Motoc, UN Doc. E/CN.4/Sub.2/2004/6, 9 August 2004, para. 23.

529 Working Paper by Francoise Hampson on the Criminalization, Investigation and Pros-
ecution of acts of Serious Sexual Violence, Administration of Justice, Rule of Law and
Democracy, UN Doc. E/CN.4/Sub.2/2004/12, 20 July 2004, p. 6, para. 20.

530 Legislation in the Member states of the Council of Europe in the Field of Violence against
Women, (vol. I), Council of Europe, (2001), p. 68.
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ed ' In fact, in many countries homosexual acts are not included in their rape defini-
tions but may be criminalised in a separate provision. For instance, in Albania rape
is defined as “violent, unlawful sexual intercourse with adult women”5* Romanian
criminal law on rape defines it as “sexual intercourse with a person of female gender
by using force or taking advantage of the inability of the person in question to de-
fend herself or explain her wishes”s® Previously in the Democratic Republic of Congo
there was even a requirement of ejaculation, defining rape as “a male organ penetrated
a female organ with ejaculation”>** The South African Constitutional Court in 2007
discussed whether the definition of rape should be widened from vaginal intercourse
to include anal penetration of either female or male victims. Though the Court found
that non-consensual penetration of men is equally degrading and traumatic, it held
that it “does not mean that it is unconstitutional to have a definition of rape which is
gender-specific” and which only included females as possible victims . Many laws ex-
clude not only male victims but also certain categories of women, frequently spouses.
In such countries, conjugal duties may explicitly include sexual relations.>*®

It is argued in many states that penetration, not restricted solely to vaginal pen-
etration, is more traumatic than other forms of sexual acts and that such deeds must
be distinguished, whether in the way of gradation or other legislative solutions’¥ In
Sweden it was previously held by the legislator that intercourse was the most harmful
kind of sexual violence that a woman could experience** Temkin argues that the sole
preoccupation with vaginal penetration that occurs in many jurisdictions might be
attributed to the early origins of defining rape and its perceived harm. Historically,
criminal laws on rape were chiefly concerned with the theft of a woman’s virginity.»
Other types of sexual acts were therefore dismissed or charged as offences of lesser
gravity. Furthermore, the UN Special Rapporteur on Sexual Slavery affirms: “the his-
toric focus on the act of penetration largely derives from a male preoccupation with as-

531 Cases where a man is forced to engage in intercourse with a woman would still be in-
cluded. See e.g. the jurisprudence of the Special Court for Sierra Leone, chapter 9.2.4.

532 Law No. 8733. See Legislation in the member states of the Council of Europe in the Field of
Violence against Women, (vol. I), Council of Europe, (2004), p. 7. “Unlawful homosexual
intercourse by using violence with adults” is instead a separate crime.

533 Article 197, Romanian Penal Code, Slovak Republic, para. 241 Penal Code: “[A]ny person
who by violence, threat of violence or by use of the victim’s defencelessness, compels a
woman to intercourse [...].” Legislation in the Member states of the Council of Europe in
the Field of Violence against Women, (vol. II), Council of Europe, (2004), p. 101.

534 Irin PlusNews, ‘DRC: Help and Justice for Raped, Displaced Women’, 1 August 2006.

535 Masiya v. Director of Public Prosecutions Pretoria and Another (CCT54/06), 10 May 2007,
<www.saflii.org/za/cases/ZACC/2007/9.html>, visited on 10 November 2010. A bill was,
however, introduced following the case to include male rape in the definition of rape.

536 See e.g. Afghanistan, Yemen (The Yemen Personal Status Act No. 20 of 1992), Ethiopia.
537 Temkin, supra note 188, p. 157. Sweden 6:1 Brottsbalken.

538 SOU 1953:14, p. 231.

539 J. Temkin, Rape and the Legal Process, p. 57.
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suring women’s chastity and ascertaining paternity of children”>*> The consequences,
for example in the form of pregnancy, can thus be more severe as a result of vaginal
penetration. However, it has been noted by the UN Special Rapporteur on Violence
against Women that in actual fact, “frequently, the offender is unable or chooses not to
penetrate his victim in this manner, but may force her to perform acts of oral sex, pen-
etrate her with other parts of the body or other objects or demean her in other ways”5#
This was also evident in the witness testimonies of the ad hoc tribunals. Consequently,
restricting rape to solely penetration of the vagina not only excludes offences between
persons of the same sex, but also the most common kinds of sexual violence inflicted
on women.

Several jurisdictions, however, have revised the definition to include acts that go
beyond vaginal penetration, emphasising the demeaning and violent nature of rape
rather than its unvarnished sexuality** A shift can be detected towards a focus on
the sexual autonomy of the person.’* Most European states now have gender-neutral
definitions of rape.’** Such amendments also concern e.g. the inclusion of penetration
through the insertion of objects, thus still concentrating on a form of penetration.’s#

A limited number of countries have removed any requirement of penetration,
for instance, the Polish Criminal Code which states: “any act intended to satisfy some
sexual needs in the attacker is sufficient”* Certain laws are wide in their description
of the actus reus, as with Belgium: “Any act of sexual penetration, of whatever nature
and by whatever means, committed in respect of a person who has not given consent,
constitutes rape. In particular, consent does not exist where the act employed violence,
duress or trickery, or was made possible by the victim’s infirmity or physical or mental
disability.”# This includes oral, anal sexual relations or penetration by objects.>* The
wider scope of the actus reus in many states has led to challenges in determining which
types of conduct are of a sexual nature. In Sweden, acts that are equivalent to inter-

540 UN Doc. E/CN.4/Sub.2/1998/13, supra note 10, para. 24.

541 Report of the Special Rapporteur on Violence against Women, Its Causes and Conse-
quences: Mission to Indonesia and East-Timor on the Issue of Violence Against Women,
UN Doc. E/CN.4/1999/68/Add 3, 21 January 1999, para. 36.

542 UN Doc. E/CN.4/1995/42, supra note 34, para. 180.

543 De Brouwer, supra note 518, p. 110.

544 Different Systems, Similar Outcomes? Tracking Attrition in Reported Rape Cases Across Eu-
rope, Lovett, Jo & Kelly, Liz, funded by the European Commission Daphne II Programme,
CWASU, (2009), p. 103.

545 E.g Articles 222-223 of the French Penal Code and 6:1 Brottsbalken (Sweden).

546 Article 168 (1), Council of Europe, Proceedings of the Forum: Ending Domestic Violence:
Action and Measures, Bucharest Nov. 26-28, 1998, p. 63.

547 Law 4/07/1989, Article 375 of the Criminal Code. See Legislation in the Member states of
the Council of Europe in the Field of Violence against Women, (vol. I), Council of Europe
(2001), p. 22.

548 Ibid. More examples: Slovakia where rape is defined as: “When the sexual aggression con-
sists in carnal knowledge by vaginal, anal or oral means or the insertion of objects by
either of the first two means [...].” Article 179 of Penal Code.
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course “based on the nature of the violation or the prevailing conditions” are included
in the actus reus>* This has resulted in problems of interpretation, raising concerns of
possible gender biases. For example, the forceful penetration of the vagina with fingers
has been considered to be rape, whereas the forceful masturbation of a man by another
man did not reach the level equivalent to intercourse° It is held that penetration is
more harmful and a more serious violation of sexual autonomy>' The fact that the
emphasis lies on penetration has been criticised as basing the definition of rape upon a
traditional heterosexual male perspective

In Canada, sexual assault is subsumed under all forms of assault and is thus a
gender-neutral offence and contains various forms of acts, such as rape, incest and
sexual touching. It does not state which specific types of conduct are included, e.g. pen-
etration, oral sex, intrusion by an object, in order not to restrict the assault to specific
body parts but is rather to be determined by the level of applied violence. Anal sex,
however, is a separate offence’* Though Canadian law aims to equate rape with the
usual acts of physical assault, sexual assaults are still separated as a category and carry
heavier penalties. This raises a particular problem in that sexual assault is not defined
separately yet offers harsher sentences, which has led to many of cases where the courts
have had the task of determining when an assault is sexual 5

In certain countries the link to morality is explicit, as in Poland: “anyone who
uses force, threats or illegal means to compel another person to perform or submit to
an act contrary to morality is liable to imprisonment [...]” In Croatia, sexual offences

549 6:1 Brottsbalken (Sweden).

550 NJA 2008 s. 482 I and II, <lagen.nu/dom/nja/2008s482>, visited on 10 November 2010.
See discussion in P. Asp, ‘Grader av Krankning - Valdtakt eller Sexuellt Tvang?’, Juridisk
Tidskrift, 2008-09, Nr. 1.

551 According to the travaux préparatoires, oral and anal sex is included as well as penetra-
tion with an object, fingers or a fist. Masturbation is explicitly mentioned as not being
included. See Prop. 2004/05:45 pp. 46, 59, 135.

552 Asp, supra note 550, p. 81.

553 Canadian Criminal Code, section 265.

554 In the case of Chase, the Supreme Court held that sexual assault was perpetrated if it
was committed in circumstances of a sexual nature such that the sexual integrity of the
victim was violated, based upon the view of the reasonable person. Again, the body parts
involved were less important than the surrounding circumstances and in this case, the
touching of the woman’s breasts was considered sexual assault. R v. Chase, (1987) 37 CCC

(3d) 97 (SCC).

555 Article 168 of the Criminal Code. Legislation in the member states of the Council of Eu-
rope in the Field of Violence against Women, (vol. II), Council of Europe (2001), p. 35. See
also Cote d’Ivoire, where rape can be charged as attacks on modesty, attentat a la pudeur.
See UN Doc. $/2009/362, supra note 12, para. 23. Despite the reform of the categories of
crimes emphasising autonomy, the definitions of rape may still be restrictive. The Greek
criminal code previously codified rape in a chapter that protected social morality which
was redefined as a crime against sexual liberty and a crime of exploitation of sexual life.
The definition is, however: “[T]he coercion of another to extra-marital intercourse”, ex-
cluding marital rape and oral/anal rape. In the German Strafgesetzbuch, sexual violence
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were previously specified as “criminal offences against dignity and morality” until the
reform of the Criminal Act classifying such crimes as “criminal offences against sexual
freedom and sexual gender distinction” This emphasises the protection of a woman’s
honour and in a number of states ensuing provisions have permitted the exoneration
of the rapist if the woman marries the offender, thus removing the stain of dishon-
our>” Similarly, though not distinctly related to the actus reus of the offence, rape in
the 1949 Geneva Conventions is prohibited as a violation against a woman’s honour*

The debate at the international law level, as discussed by the various ad hoc tri-
bunals and the Elements of Crimes of the ICC, has concerned itself with whether to
restrict the definition to specific body parts or to construct a wider clarification that
might encompass various forms of acts while focusing on the nature of sexual vio-
lence’* According to the latter argument, the specific modes of conduct that occur are
subsidiary to the harm caused and the intention of the act, as evidenced in the Akayesu
case.’® In those proceedings rape was defined as a physical invasion of a sexual nature
under coercive circumstances. Such a determination clearly takes a victim-friendly
approach in that the experience suffered by the victim becomes the focus of the defi-
nition, not body parts. For example, in the Rwanda conflict, it was common practice
to insert objects such as weapons, bottles or branches into the victim’s vagina. The
traditional definitions of rape in domestic legislation would fall short of acknowledg-
ing the sexual nature of such acts. By not specifying the actus reus or restricting it to
penetration, it was expected that a detailed inquiry during trial into the specific sexual
acts, such as penetration, would not be necessary’* However, the lack of clarity and
foreseeability of the Akayesu decision, and laws similar to it, have been reproved for
not enabling the individual to adjust his or her behaviour accordingly. Concern has
also been raised that it might well deter some people from making a complaint, since
the injured party may be uncertain as to whether the particular assault experienced
is contained within the provision’* The provision in that sense becomes unrelatable

is referred to as “crimes against sexual self-determination”. However, it still defines rape as
intercourse or other sexual acts due to force or threat of violence constituting a danger to
life or limb. Strafgesetzbuch, § 177. See Legislation in the Member states of the Council of
Europe in the Field of Violence against Women, (vol. I), Council of Europe (2001), p. 118.

556 Legislation in the Member states of the Council of Europe in the Field of Violence against
Women, Council of Europe, EG (2001), 3 rev. vol.i, Strasbourg, November 2002, p. 37.
Sexual violence in Luxembourg is classified as “crimes and offences against family order
and against public morality”. Prior to the introduction of the current law, case law had de-
fined rape as “the ultimate attack on a a person’s privacy, likely to lead to pregnancy”. See
Legislation in the Member states of the Council of Europe in the Field of Violence against
Women, EG (2001), p. 198.

557 HRC, General Comment No. 28, UN Doc. CCPR/C/21/2 Rev.1/Add.10 (2000), para. 24.

558 Article 27 of the Fourth Geneva Convention. See further discussion in chapter 8.5.

559 See chapter 9.

560 The Prosecutor v. Jean-Paul Akayesu, supra note 30, paras. 687 et seq.

561 Temkin, supra note 188, p. 160.

562 Ibid., p.161.
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to the victim, and the discretion of the police and the legal system made wide. A more
specific definition is generally considered to better accommodate such principles as
foreseeability and specificity.

The definitions of rape developed by the ICTY have accordingly opted for a more
specific actus reus, portraying it as a physical invasion of the victim’s vagina or anus,
by a penis or an object. Oral sex is also included>® Similarly, the Elements of the
Crimes of the ICC are more specific in the details of the actus reus of rape’** Gender-
neutrality in its definition has been stressed by the tribunals and the ICC. As opposed
to certain domestic regulations the definition pertains equally to all persons and does
not exclude certain groups such as spouses.

4.2.8 Mens Rea and Criminal Responsibility

Apart from the criminal act itself, in order to establish criminal responsibility most
legal systems require evidence of the requisite mental state of the perpetrator in rela-
tion to the specific crime. The purpose of requiring substantiation of the mens rea of
the perpetrator is that it is generally believed to be unjust to punish a person without
the requisite frame of mind and culpability’® In general, the requirement of mens
rea in a rape definition entails that the perpetrator proceeded while knowing or be-
lieving that the sexual act was non-consensual or, alternatively, that the sexual act
occurred through the application of force>* If the person was not aware of this, he
or she may not be convicted of rape. In a sense, the focus of interest is removed from
the harm experienced by the victim to the perpetrator’s perception of whether or not
there was acquiescence. However, depending on the particular legal system, forms of
mental states other than intent can be sufficient. The mens rea can consist of a range of
subjects — purpose, knowledge, recklessness or negligence in relation to the act and the
non-consent of the putative victim5 The penal code on rape in Norway, for example,
covers not only specific conduct where intent can be proved, but also acts where gross
negligence has occurreds*® This would arguably more closely examine the actions of
the perpetrator rather than those of the victim in evaluating what the person con-

563 Prosecutor v. Furundzija, supra note 28, Prosecutor v. Kunarac, Kovac and Vukovic, supra
note 409.

564 Article 7(1)(g)-(1). Rape as a crime against humanity.

565 J. Van der Vyver, “The International Criminal Court and the Concept of Mens Rea in
International Criminal Law’, 12 University of Miami International & Comparative Law
Review 57 (2004), p. 57.

566 Jefferson, supra note 413, p. 41.

567 McGregor, supra note 267, p. 197, Van der Vyver, supra note 565, p. 61. Knowledge: the ac-
tor knows, or should know that the results will reasonably occur. Recklessness: the actor
foresees that a particular consequence may occur and proceeds with disregard whether
the result will occur or not. Negligence: the person is unaware of the consequences of his
actions but a reasonable man would have been.

568 Norwegian Penal Code (Straffeloven), section 19, § 192. It carries a lesser sentence than
other forms of rape.

15



16

(Chapter 4

cerned should have realised. Certain crimes are strict liability offences, for example,
statutory rape, which entails that a crime is committed when a person has sexual rela-
tions with an individual under a specific age, regardless of whether he or she believed
that the person in question was older.5*

The evaluation of mens rea can be exemplified by the Canadian justice system,
where it is understood as the knowledge, recklessness or negligence of the actor in
disregard of the fact that the other party was not subjectively acquiescing. In that sense
there are two independent defences to rape. Consent is a defence to the actus reus of
rape and negates the crime when the putative victim subjectively acquiesces to sex,
whereas a lack of wrongful intent is a defence of mens rea. The understanding of con-
sent may also differ depending on whether it is referred to from the victim’s standpoint
or the mens rea of the accused. The case Queen v. Ewanchuk from Canada makes clear
that:

[tlhere is a difference in the concept of ‘consent’ as it relates to the state of mind of the com-
plainant (in respect of) the actus reus of the offence and the state of mind of the accused
in respect of the mens rea. For the purposes of the actus reus, ‘consent’ means that the
complainant in her mind wanted the sexual touching to take place. In the context of mens
rea — specifically for the purposes of the honest but mistaken belief in consent - ‘consent’
means that the complainant had affirmatively communicated by words or conduct her
agreement to engage in sexual activity with the accused.””®

Mens rea raises similar questions as non-consent — that is, whether to perform a sub-
jective or objective appraisal. The objective test concerns cases where mens rea is im-
puted to the accused, primarily in cases of negligence. It has been held to better cir-
cumvent sexism within the criminal law system, as a subjective test would prevent
the conviction of a person who honestly held unreasonable and sexist beliefs.””* From
a practical standpoint, the actus reus has frequently been deemed to have proved the
mens rea, particularly in jurisdictions having a force-based standard. Thus if the de-
fendant used or threatened force to obtain sex, it is evident that he or she knowingly
had non-consensual sexual relations.”2 Mens rea therefore poses particular difficulties
in cases of acquaintance rape.

The “mistaken belief” defence is allowed in many legal systems, and several ap-
proaches exist.”> Some hold that a reasonable mistaken belief is exculpatory and can

569 Schabas, supra note 413, p. 1015.
570 R.v. Ewanchuk, supra note 447, para. 48.

571 C. Byrnes, ‘Putting the Focus Where it Belongs: Mens Rea, Consent, Force, and the Crime
of Rape’, 10 Yale Journal of Law & Feminism 277 (1998), p. 295.

572 K.Kinports, ‘Rape and Force: The Forgotten Mens Rea’, 4 Buffalo Criminal Law Review 755
(2001), p. 759.

573 Primarily in common law countries. Temkin, supra note 188, p. 127, T. Illsley, “The Defence
of Mistaken Belief in Consent’, South African Journal of Criminal Justice, (2008).
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be evinced from the words or conduct of the complainant57* The reasonable belief
standard rests on the belief of the average man in any community. The “reasonable
man” standard has received ample criticism> Certain jurisdictions apply a strict li-
ability where a belief in consent is not exculpatory, regardless of whether it is honest
or reasonable. Still other systems hold that even unreasonable beliefs as to the victim’s
consent can be exculpatory.”¢

A particular problem with a felony such as rape is the fact that the inherent physi-
cal contact involved is by its very nature present in regular sexual relations. Again,
the difficulty in inferring reasonableness is that the social conventions on when con-
sent exists as demonstrated by surrounding circumstances may not correspond with
the manner in which the victim actually manifested non-consent. Certain feminist
authors have found fault with the use of mens rea as a defence to rape. According to
MacKinnon, women are raped by men who know perfectly well the meaning of their

574 Seee.g. DPPv. Morgan, (1976) AC 182, <wings.buffalo.edu/law/bclc/web/ukmorgan.htm>,
visited on 10 November 2010. The case from the United Kingdom is widely discussed. The
House of Lords held that an honest mistake concerning a woman’s consent is a defence
to the accusation of rape. Morgan invited three strangers to have sexual intercourse with
his wife. According to the three defendants, Morgan had instructed that his wife was
“kinky” and was likely to struggle during intercourse in order to get “turned on”. All four
subsequently had sexual intercourse with her, using violence to overcome her resistance.
The three strangers argued that they believed the woman had consented. The House of
Lords held that where a man honestly believes that the woman has consented, regardless
of whether it was based upon reasonable grounds, he may not be convicted. Following a
public outcry, the parliament adopted a statute that dispelled the honest mistake defence
and limited the defence of mistake of fact to mistaken beliefs that were not reckless, i.e. not
consciously unreasonable beliefs. The Canadian Supreme Court further expounded on
the issue of a mistaken belief in consent, stating that it is not sufficient that the defendant
asserts a belief in consent, but that it must be supported by sufficient evidence to give it “an
air of reality”. There must therefore be a “real factual basis of the claim”, ideally supported
by independent corroborative evidence. See Pappajohn v. The Queen, Supreme Court of
Canada, (1980) 2 S.C.R.120, <csc.lexum.umontreal.ca/en/1980/1980scr2-120/1980scr2-120.
html>, visited on 10 November 2010, para. 18. A mistaken belief in consent is thereby rel-
egated to circumstances where the defendant had taken reasonable steps to ascertain the
complainant’s consent and does not use “a reasonable man test” as in several common law
countries. The reasonable steps standard does contain elements of an affirmative consent
standard since it requires the accused to have taken reasonable steps to ascertain that the
other party freely agreed to the sexual activity. The difficulty remains, as discussed above,
by which standards to evaluate the reasonableness, e.g. whether to take into consideration
the cultural background of the accused. The standard suggests an objective prism through
which to evaluate the reasonableness, with a homogenous national reasonableness as an
evaluating factor.

575 Certain jurisdictions in Australia and the US. In the UK it must be “honest and reason-
able”. Joan McGregor e.g. argues that the standard of mistaken belief should be based
upon the reasonable woman, rather than the average man. McGregor, supra note 267, p.
246. The “reasonable” man standard has in fact been supplanted by the “reasonable per-
son” concept. See Hubin and Haely, supra note 459.

576 D. Brody et al., Criminal Law (Aspen Publication, Gaithersburg, 2000), p. 428.
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acts and that furthermore women are violated on a daily basis by men who have no
idea what their behaviour signifies to a woman, and consequently, such acts are de-
scribed by the law as sex. Rape is then only an injury from the point of view of the
woman.”” According to this argument, from a legal standpoint, the experience of the
abused person becomes less important than the beliefs of the attacker. Considering the
social constructions of gender roles, where women are often believed to be the more
passive partner, it may result in an imbalance in a heightened level of unwanted sex for
women. The regulation of mens rea can thus become a gendered concept to the detri-
ment of the female victim 57

The few cases that have analysed rape as a violation of international human rights
law have not discussed the matter of mens rea, but have rather examined the actus reus,
and more specifically the issue of non-consent or force. Only in international criminal
law has the element been analysed in international law — though in a limited way.

No crimes of strict liability exist within international criminal law - that is, where
mens rea does not have to be proved. Mens rea in international criminal law is, how-
ever, treated in a somewhat different fashion than it is under domestic law. Since rape
is included in the chapeau of all three international crimes, the mens rea refers both
to the specific intent of, for example, genocide, but also that pertaining particularly to
rape. Torture requires that the act was carried out with the specific intention of obtain-
ing information, to punish or discriminate against the victim, efc., which entails that
in order for rape to constitute torture, it must also be conducted in pursuit of any of
these particular objectives.

In the Rome Statute of the ICC, it is required that the elements of the transgres-
sion are committed with intent and knowledge® This may be inferred from relevant
facts and circumstances® Intent is defined as a) in relation to conduct, that person
means to engage in such conduct, b) in relation to a consequence, such person means to

577 MacKinnon, supra note 214, p. 180.

578 This was also noted in the Park case in Canada by Judge UHeureux-Dubé, who discussed
the defence in relation to the protection of fundamental human rights stating: “The cur-
rent common law approach to the mens rea of sexual assault may perpetuate social stere-
otypes that have historically victimised women and undermined their equal right to bod-
ily integrity and human dignity [...] This court must strive to ensure that the criminal
law is responsive to women’s realities rather than a vehicle for the perpetuation of historic
repression and disadvantage.” See R. v. Park, Supreme Court of Canada, (1995) 2 SCR 836,
<csc.lexum.umontreal.ca/en/1995/1995scr2-836/1995scr2-836.html>, visited on 10 Novem-
ber 2010, paras. 38 and 51.

579 Article 30 of the Rome Statute. The terms “know” and “was aware of” are interchangeable.
Certain delegations argued that recklessness should be included as a form of intent. It is,
however, left to the Court to determine the exact content of Article 30. See H. von Hebel
and M. Kelt, ‘Some Comments on the Elements of Crimes for the Crimes of the ICC Stat-
ute’, 3 Yearbook of International Humanitarian Law (2000), p. 279.

580 General introduction, Elements of Crimes, paras. 2-3. It is also stated in para. 4: “With
respect to mental elements associated with elements involving value judgement, such as
those using the term ‘inhuman’ or ‘severe’, it is not necessary that the perpetrator person-
ally completed a particular value judgment, unless otherwise indicated.”
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cause that consequence or is aware that it will occur in the ordinary course of eventss*
Knowledge necessitates an “awareness that a circumstance exists or a consequence will
occur in the ordinary course of events”s** Additionally, the international crimes may
require a particular knowledge, for instance, that the act occurred in the context of a
widespread or systematic attack concerning crimes against humanity>* The accused
must know “the broader context in which his act occurs”s* The crime of genocide also
has a particular mens rea - dolus specialis - in that it requires “intent to destroy, in
whole or in part, a national, ethnical, racial or religious group”s% As for war crimes,
the perpetrator must be “aware of the factual circumstances that established the exist-
ence of an armed conflict”* Varying levels of knowledge and intent may also depend
on the extent of participation of the individual - for example, whether he is prosecuted
for aiding and abetting the crime, for command responsibility, or for joint criminal
enterprises.’

The ad hoc tribunals, unlike the ICC, lack general provisions on the mental ele-
ment of the crimes. The tribunals have thus determined the requisite level of mens rea
regarding each offence’* The mens rea on rape is only discussed in a limited man-
ner in the case law of the ad hoc tribunals. It is simply noted by both the ICTR and
ICTY that it is understood to mean “the intention to effect this sexual penetration,
and the knowledge that it occurs without the consent of the victim”5* In the Kunarac
judgment, mens rea is discussed to some extent in relation to the proposed “mistaken
belief” in consent by the defence. The accused held that a woman detained in a camp
had seduced him and he therefore believed the sexual encounter was consensual. Here

581 Article 30(2) Rome Statute.
582 Article 30(3) Rome Statute.
583 Article 7 Rome Statute.

584 Prosecutor v. Tadic, 7 May 1997, ICTY, Case No. IT-94-1-T, <www.unhcr.org/refworld/
type,CASELAW,,BIH,4027812b4,0.html>, visited on 10 November 2010, para. 656.

585 Seee.g Article 6 of the Rome Statute. There is no requirement of success, i.e. that the group
was in actuality destroyed. Von Hebel and Kelt, supra note 579, p. 281.

586 Article 8 Introduction, Elements of Crimes. However, there is no requirement that the
perpetrator makes a legal evaluation as to the existence of an armed conflict or whether it
is international or national.

587 See e.g. The Prosecutor v. Jean-Paul Akayesu, supra note 30, paras. 488-491, Prosecutor v.
Furundzija, supra note 28, para. 249, Prosecutor v. Tadic, 15 July 1999, ICTY, Case No.
IT-94- 1-A, Appeal Judgment, <www.icty.org/x/cases/tadic/acjug/en/tad-ajogoyise.pdf>,
visited on 10 November, para. 229, Prosecutor v. Kunarac, Kovac and Vukovic, supra note
409, para. 512.

588 M. E. Badar, ‘Drawing the Boundaries of Mens Rea in the Jurisprudence of the Interna-
tional Criminal Tribunal for the Former Yugoslavia’, International Criminal Law Review 6
(2006), p. 314. This has led to a mixture of approaches by the judges, from requiring solely
foreseeability of harm to requiring direct intent, indirect intent or recklessness, alterna-
tively applying a subjective or objective test.

589 The Prosecutor v. Jean de Dieu Kamuhanda, 22 January 2004, ICTR, Case No. ICTR-95-
54A-T, <www.unictr.org/Portals/o/Case/English/Kamuhanda/decisions/220104.pdf>,
visited on 10 November 2010, para. 707, Prosecutor v. Kunarac, supra note 409, para. 460.
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the Chamber appeared to apply a “reasonable man” evaluation in concluding that the
captive state of the victim must have led Kunarac to assume that she was not consent-
ing° The knowledge that the sexual act occurred without consent could be inferred
from the circumstances surrounding the events of an armed conflict, and the incar-
ceration of Muslim women. This exemplifies the fact that courts and tribunals have
often construed mental disposition based upon secondary evidence’' Similarly, in
Gacumbitsi, the ICTR held that the accused must be aware, or have reason to be aware,
of the coercive circumstances that undermined the possibilities of genuine consent.?
Proof of this level of knowledge was facilitated by Rule 94 of the Rules of Procedure
and Evidence of the ICTR, which permitted the Tribunal to take judicial notice of facts
of common knowledge from other proceedings. In the Karamera case, the genocide,
widespread or systematic attack, and armed conflict in 1994 against the Tutsi ethnic
group were all held to constitute facts of common knowledge* Considering the fact
that the tribunals have stated that the existence of genocide, crimes against humanity
or an armed conflict in general constitute coercive circumstances entail that proof of
coercion can easily be established in rape cases* The fact that the context and sur-
rounding facts serve to prove both non-consent and mens rea has been of substantial
importance in such cases.

Another important aspect of the case law of the ad hoc tribunals is that a dis-
tinction between motive and intent has been emphasised.”* This means that even if
a perpetrator were to be partly driven by lust or other personal motives, it would not
preclude a finding of intent to commit the crime in question, for example, genocide in
the form of rape. This was raised as a defence in the Kunarac case, where the accused
insisted that he had committed rape through sexual urgency rather than an intention
to inflict torture. This, however, was disregarded by the ICTY, which clearly separated
motive and intent as concepts, making plain that “all that matters in this context is
(Vukovic’s) awareness of an attack against the Muslim civilian population of which his
victim was a member”>° Similarly, the Appeals Chamber in the Tadic case concluded
that the motives of the accused for taking part in an attack are irrelevant and that a

590 Prosecutorv. Kunarac, supra note 409, para. 646.
591 Van der Vyver, supra note 565, p. 69.
592 The Prosecutor v. Gacumbitsi, 7 July 2006, ICTR, Case No. ICTR-2001-64-A, Appeal Judg-

ment, <www.unictr.org/Portals/o/Case/English/Gachumbitsi/judgement/judgement_ap-
peals_o70706.pdf>, visited on 10 November, para. 157.

593 Prosecutor v. Karemera, Case No. ICTR-98-44-AR73 (C), ICTR, Decision on Prosecutor’s
Interlocutory Appeal of Decision on Judicial Notice, 16 June 2006, paras. 22-38.

594 See, e.g,, Prosecutor v. Kunarac, Kovac and Vukovic, supra note 497, para. 130, The Prosecu-
tor v. Gacumbitsi, supra note 592, para. 155, The Prosecutor v. Jean-Paul Akayesu, supra note
30, para. 688.

595 P. Viseur Sellers and K. Okuizumi, ‘Prosecuting International Crimes: An Inside View:
Intentional Prosecution of Sexual Assaults’, 7 Transnational Law and Contemporary Prob-
lems 61 (1997), p. 61, Prosecutor v. Kunarac, Kovac and Vukovic, Appeal Judgment of 12
June 2002, para. 155.

596 Prosecutorv. Kunarac, Kovac and Vukovic, supra note 409, para. 816.
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crime against humanity may be committed for purely personal reasons.*” Instead, the
perpetrator must know that there is an attack on the civilian population and that his
acts are part of this.»*

These elements will be further discussed in the following chapters, particularly
underscoring similar approaches or distinctions in the various branches of interna-
tional law.

597 Prosecutor v. Tadic, supra note 587, paras. 248, 252.
598 Ibid., para. 248.
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5 Sexual Violence in Context

5.1 Introduction: Armed Conflict and Gender Hierarchies as Contextual
Elements

As viewed, the context, i.e. the surrounding circumstances of sexual violence, is im-
portant from several aspects. The context may influence the definition of rape, prima-
rily evident in the discussion on the offence as a violation of international humanitari-
an law (IHL) and international criminal law. The role which sexual violence has served
in the conflicts subject to the jurisdiction of the International Criminal Tribunal for
the former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda
(ICTR) has directly impacted the choice of elements of the crime. The context may
further prove the existence of rape, i.e. serve as evidence as to the non-consent of the
victim or force employed in the sexual act. An armed conflict can, for instance, lead to
a presumption of coercion. The context is also essential in elevating an incident of rape
to an international crime, i.e. constitutes a jurisdictional factor. Rape in a widespread
or systematic attack against civilians can, because of the circumstances, constitute a
crime against humanity within the field of international criminal law. The context thus
serves to separate “regular” incidents of rape from those deemed to be of concern to
the international community.

According to MacKinnon, with similar arguments expressed in the jurisprudence
of the two ad hoc tribunals, criminal laws on rape tend to fail owing to their decontex-
tualized application.’*® When definitions of rape focus solely on body parts and on the
question of non-consent or force, without considering the context in which the sexual
assault occurs, such definitions become unworkable in practice. Whether rape tran-
spires in inherently coercive situations, such as an armed conflict, must therefore be
taken into account. Accordingly, “coercion is largely social in the sense that the hierar-
chies and pressures it deploys are inherently contextual. In the context of international
humanitarian law, to look to coercion to define rape is to look to the surrounding col-
lective realities of group membership and political forces, alignments, stratifications,
and clashes”.*>° Rape in the circumstances in which international crimes occur are

599 MacKinnon, supra note 466, p. 956.
600 Ibid., p. 956.
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arguably predicated on force, coercion and violence. Unlike rape in peacetime, rape
as a war crime is not merely rape that occurs during the course of war, but rape that
is war.%*

MacKinnon, however, ventures a step further than the tribunals and argues that
criminal laws on rape, not only in the context of armed conflicts, are reviewed “against
a false background presumption of consent in the context of a presumed equality of
power that is not socially real”.®* As such, the power imbalance that exists between
the sexes in times of peace also tends not to be reflected in domestic criminal laws on
rape. Such factors must be borne in mind in order to provide a contextual approach.
Context thus may constitute the construction of society, such as conflict situations, or
power relations. Dobash and Dobash further suggest that “an understanding of the
specific context(s) in which violence occurs is essential if we are to have some purchase
on explaining the violence and on developing meaningful responses to victims and to
perpetrators”.®>* The UN Special Rapporteur on Violence against Women has further
asserted that the motives for rape in wartime must be analysed in order to compre-
hend the scope and the gravity of this particular form of violence against women,
especially considering its escalation.®** Moreover, the UN Office for the Coordination
of Humanitarian Affairs has emphasised that understanding the motives is crucial in
order to develop effective strategies for prevention and protection.®

Thus the matter for consideration is what distinguishes the nature of rape within
the contexts of armed conflict/widespread violence and peace, international human
rights law and IHL/international criminal law. If the context is essential to correspond
tully to a realistic understanding of why sexual violence occurs, and the purpose of
such crimes within each context, how does one construct a definition? Is the nature
of rape so contextually different, especially if one considers MacKinnon’s argument
that power imbalances exist at all times, that the crime must be defined in different
ways? This chapter will provide a general overview of certain characteristics of rape
in times of armed conflict and how they may differ from circumstances prevailing in
peacetime. Greater attention will be paid to sexual violence in armed conflict than in
peacetime, owing to the emphasis placed upon its distinct nature in IHL and interna-

601 Kalosieh, supra note 410, p. 132.

602 MacKinnon, supra note 466, p. 955. See also Copelon, supra note 263, pp. 212-213, who
holds that “every rape is a grace violarion of physical and mental integrity [...] Every rape
is an expression of male domination and misogony [...]”. Dobash & Dobash also argue the
need for a contextual approach, stating that “violence directed at women occurs within
a wider context composed of responses from social agencies and general beliefs and at-
titudes about the relationships between men and women, husbands and wives, and about
the use of violence to achieve various aims”. Dobash and Dobash, supra note 136, p. 9.

603 Dobash and Dobash, supra note 136, p. 10.
604 UN Doc. E/CN.4/1995/42, supra note 34, para. 274.

605 Use of Sexual Violence in Armed Conflict, Identifying Gaps in Research to Inform More
Effective Interventions, UN OCHA Research Meeting, 26 June 2008, Discussion Paper 1,
Sexual Violence in Armed Conflict: Understanding the Motivations.
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tional criminal law, which is reflected in the emerging jurisprudence on the definition
of rape in these areas.

5.2 Victims of Armed Conflicts

During contemporary armed conflicts most casualties are civilians, a group which
is increasingly deliberately chosen as targets in both international and non-interna-
tional conflicts.®® Today’s armed conflicts are characterised by low-intensity battles
fought with small arms in both urban and rural areas. Conventional warfare carried
out by large, formed units with clear command and control structures is less com-
mon. Current hostilities are predominantly of an internal nature where battlefields
no longer are separated from civilian areas.®” This development has obvious conse-
quences for the safety of civilians who are increasingly caught in crossfire, targeted for
reprisals and raped. The smaller, less trained armed groups tend to target and spread
fear among civilians.*®® Women, finding themselves in the proximity of the fighting,
are particularly vulnerable to indiscriminate attacks in non-international conflicts.**
According to the United Nations (UN) Secretary-General, the impact on civilians in
this new warfare goes “far beyond the notion of collateral damage” and includes tar-
geted attacks, forced displacement and sexual violence.®

Sexual violence is widespread in both international and non-international armed
conflicts and because the largest group of civilians consists of girls and women these
are most frequently exposed to violence.” Because armed conflicts in recent years
have predominantly taken the form of a struggle for supremacy between ethnic groups
rather than countries, women increasingly face the prospect of rape as an object of

606 Askin, supra note 11, p. 9, UN Doc. E/CN.4/Sub.2/1998/13, supra note 10, para. 7, UN Doc.
E/CN.4/1998/87, supra note 11, para. 33, UN Doc. S/2005/740, supra note 11, para. 3, SC Res.
1820 on Women, Peace and Security, UN Doc. S/RES/1820, 19 June 2008.

607 J.Gardam and M. Jarvis, ‘Women and Armed Conflict: The International Response to the
Beijing Platform for Action’, 32 Columbia Human Rights Law Review 1 (2000), p. 6.

608 UN Doc. S/2005/740, supra note 606, para. 3.

609 C. Lindsey, “The Impact of Armed Conflict on Women’, in H. Durham and T. Gurd (eds.),
Listening to the Silences: Women and War (Martinus Nijhoff Publishers, Leiden, 2005), p.
24. See also UN Doc. E/CN.4/1998/87, supra note 11, para. 31.

610 UN Doc. §/2005/740, supra note 11, para. 3.

611 UN Doc. E/CN.4/Sub.2/2004/12, supra note 529, p. 3, SC Resolution 1820, UN Doc. S/
RES/1820, 19 June 2008, UN Doc. §/2009/362, supra note 12, para. 6, K. Parker, ‘Human
Rights of Women During Armed Conflict’, in K. Askin and D. Koenig (eds.), Women and
International Human Rights Law, Vol. 3 (Transnational Publishers, Ardsley, NY, 2001),
p. 313. See also The Declaration on the Protection of Women and Children in Emergency
and Armed Conflict, General Assembly Resolution 3318, which expresses its “deep con-
cern over the sufferings of women and children belonging to the civilian population who
in periods of emergency and armed conflict [...] are too often the victims of inhuman
acts and consequently suffer serious harm”. Declaration on the Protection of Women and
Children in Emergency and Armed Conflict, General Assembly Resolution 3318 (XXIX)
of 14 December 1974, UN Doc. A/9631, UN Doc. $/2005/740, supra note 11, para. 14.
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military strategy.* Sexual violence is acknowledged as a particularly effective tactic
of war because it has lasting physical and psychological effects on the victim and may
also destroy communities.”® The UN High Commissioner for Refugees has stated that
“[vliolence, and particularly sexual and gender-based violence, is one of the defining
characteristics of contemporary conflict”.4 Though women typically constitute only
approximately 2 per cent of army personnel, they nevertheless suffer a disproportion-
ate degree of violence.”s

Women and men are violated in similar ways in times of war, such as being killed,
tortured and displaced, but there are also forms of violence that more commonly target
women and carry a clear gender component.®¢ Such violations generally take on a sex-
ual expression, be it rape, sexual abuse or other forms of torture with sexual overtones.
Crimes such as forced impregnation are clearly restricted to women. In fact, according
to the Beijing Platform for Action in 1995, “women and girls are particularly affected
[by violence in armed conflicts] because of their status in society and their sex”.”
Further, “the destructive impact of armed conflict is different on women and men and
[...] a gender-sensitive approach to the application of international human rights law
and international humanitarian law is important™.®® In fact, the Convention on the
Elimination of All Forms of Discrimination against Women (CEDAW) Committee in
General Recommendation No. 19 states that gender-based violence that impairs “the
right to equal protection according to humanitarian norms in time of international
or internal armed conflict” is included in the concept of discrimination in CEDAW.*

As symptomatic as the prevalence of sexual violence in armed conflicts is the
glaring lack of prosecution. According to the UN Secretary-General, the severe types
of human rights abuses that occur in armed conflicts, such as murder, torture and
rape, of which civilian women are frequently victims, are characterised by the fact that

612 In such conflicts, rape is often intended to humiliate whole communities and establish
boundaries between groups. Coomaraswamy, supra note 11, p. 55, Bunch, supra note 340,
p- 43.

613 Resolution 1670 (2009), Sexual Violence against Women in Armed Conflict, 20 May 2009,
Parliamentary Assembly, Council of Europe, para. 2.
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York, 8 March, 2009.

615 UNDP, Human Development Report, Oxford University Press, (1995), p. 45.

616 See e.g. Resolution 1670 (2009), Sexual Violence against Women in Armed Conflict, Par-
liamentary Assembly, Council of Europe, paras. 9 and 10(3), which sees it as a form of
gender-based persecution.

617 Beijing Declaration and Platform for Action, Fourth World Conference on Women, UN
Doc. A/CONF.177/20, 15 September 1995, para. 135.
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Action, UN Doc. A/RES/S-23/3, 16 November 2000, para. 15.
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there tends to be virtual impunity.®* The Secretary-General’s Special Representative
on Sexual Violence in Conflict asserts that sexual violence during conflicts often is
treated as part of local cultural traditions instead of as war crimes.® To a certain extent
there may be difficulties of jurisdiction in relation to offences committed abroad, but
the main reason for such inaction is a “general failure to take the crimes seriously”.*
Though rape tends to be conducted by both parties to a conflict, the perpetrators are
frequently members of state armed forces and the police, with members of the highest
echelons of the state accused of condoning or even commissioning the violence.®* The
lack of legal enforcement mechanisms has been noted by the UN Secretary-General in
acknowledging the “weaknesses in the laws and procedures of many countries as well
as in the administration of justice essentially allowing perpetrators to escape punish-
ment [...]".¢ The UN Secretary-General has emphasised that compliance with inter-
national humanitarian law, human rights law and international criminal law by all
parties concerned provides the strongest means for ensuring the safety of civilians.**
It is recognised that accountability is an indispensible component of peace-building,
since conflicts are often rooted in a failure to repair previous harms.**

The UN Security Council has passed several resolutions calling for the eradica-
tion of sexual violence in armed conflicts and an end to the culture of impunity.” The

620 UN Doc. E/CN.4/1998/87, supra note 11, para. 34. See also statements by Naéla Gabr, chair of
the committee monitoring compliance with CEDAW: “Violence against women in the con-
text of armed conflict is widespread and largely unpunished”, in “Men commit wide-scale
sexual crimes with impunity in conflict zones, says UN”, UN News Center, 12 October 2009.
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and T. Gurd (eds.), Listening to the Silences: Women and War (Martinus Nijhoff Publish-
ers, Leiden, 2005), p. 126. Askin argues that impunity stems from patriarchal stereotypes
that regard gender abuses as private matters. Further, the stigma attached to victims, who
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especially precarious position of women in armed conflicts has been acknowledged in
UN Security Council Resolution 1325, which states: “civilians, particularly women and
children, account for the vast majority of those adversely affected by armed conflict,
including as refugees and internally displaced persons, and are increasingly targeted
by combatants and armed elements”.*® The UN Secretary-General has emphasised
that women and children “suffer a disproportionate share of the abuses directed at the
civilian population” since wars are for the most part waged by men.*® In Resolution
1820 of 2008, the UN Security Council further records that women and girls are par-
ticularly at risk of sexual violence in armed conflicts, “including as a tactic of war to
humiliate, dominate, instil fear in, disperse and/or forcibly relocate civilian members
of a community or ethnic group”, which can persist after the cessation of hostilities.®*
The eradication of rape has been deemed the highest concern of the UN since the sys-
tematic use of sexual violence as a war tactic can “significantly exacerbate” situations
of armed conflicts or civil disturbances and therefore impede the restoration of inter-
national peace and security.® In Resolution 1888 of 2009, the UN Security Council
further “urges States to undertake comprehensive legal and judicial reforms, as appro-
priate, in conformity with international law, without delay and with a view to bringing
perpetrators of sexual violence in conflicts to justice and to ensuring that survivors
have access to justice, are treated with dignity throughout the justice process [...]”.5*

5.3 The Presence of Sexual Violence in Conflicts

Rape has consistently been committed in armed conflicts throughout history, even
in societies with a low incidence of the offence. Women in a conquered territory were

628 SC Res. 1325 UN Doc. S/RES/1325. The resolution lacks clear monitoring mechanisms. See
evaluation of the implementation process in Report of the Secretary-General, Women and
Peace and Security, UN Doc. $/2009/465, 16 September 2009.

629 UN Doc. E/CN.4/1998/87, supra note 11, para. 31.

630 SC Resolution 1820, UN Doc. S/RES/1820. See also UN Doc. S/2005/740, supra note 11,
para. 5: “Sexual violence, particularly against women and girls, is frequently used as a
deliberate method of warfare. This disturbing phenomenon has become even more hor-
rifying in recent years, especially when rape is used as a weapon.” See evaluation of the
implementation process in UN Doc. $/2009/362, supra note 12.

631 SC Resolution UN Docs. S/RES/1820 (2008), S/RES/1888 (2009). See also UN Doc.
§/2009/362, supra note 12, para. 7: “Sexual violence can prolong conflict by creating a cycle
of attack and counter-attack [...] It fuels insecurity and fear, which are among the main
causes of displacement”, and “Ending History’s Greatest Silence”, Speech by Inés Alberdi,
Executive Director, UNIFEM, 8 July 2009, Council of Women World Leaders, UN Action
Against Sexual Violence in Conflict Programme: “When women are attacked, the struc-
tures that ensure human security fracture, leaving space for those who would destroy the
peace process. In this way, sexual violence can spark the flames of conflict that the UN
Security Council and peacekeeping missions seek to extinguish.”
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often, as a rule of war, conferred upon the victor.® Looting and rape were linked as
concepts in times of war, albeit the former constituted a crime against property and
the latter a violation of the person.®* The view that sexual violence was an unfortunate
by-product of war has evolved into an awareness that rape in times of armed conflict
generally is not “rape out of control. It is rape under control.”

Rape committed in the course of armed conflict is a consistent factor but varies
in extent, form and motivation depending on the nature of the conflict.¢ Statistics
are difficult to obtain since most victims do not report the crime and numbers are
frequently based upon women seeking medical assistance following rape, e.g. for preg-
nancy or sexually transmitted diseases.®” In certain conflicts, individuals belonging to
a particular group, for instance, based on ethnicity, are sought out while in other wars
such attacks are less discriminate. Who is targeted as a victim varies; whether it is only
women or also men. Age may also play a part as well as occupation. In the Rwanda
and Yugoslavia conflicts, sexual violence was conducted as part of a clearly defined
plan of so-called ethnic cleansing.® In certain conflicts, such as in Yugoslavia, wom-
en were subjected to sexual slavery and raped repeatedly in camps or when installed
in the apartments of combatants.® In civil wars in South America, e.g. Argentina,

633 Seifert, War and Rape: A Preliminary Analysis, supra note 261, p. 58, Askin, supra note 11,
pp. 21 and 60, Bensouda, supra note 11, p. 402.
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the detention camps, they are once again raped and are sometimes required to serve as
sexual slaves to the enemy soldiers, often having to endure other forms of sexual torture
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Explaining Variation, Presented at the Order, Conflict and Violence Conference at Yale
University, April 30-May 1 (2004), p. 1.

637 Lindsey, supra note 609, p. 25.

638 UN Doc. E/CN.4/1996/68, supra note 12, Annex: Final report of the Commission of Ex-
perts Pursuant to Security Council Resolution 780 (1992), UN SCOR, 49th Session, UN
Doc. S/1994/674, paras. 250-251, Human Rights Watch, Federal Republic of Yugoslavia —
Kosovo: Rape as a Weapon of “Ethnic Cleansing”, 2000.

639 See e.g. Prosecutor v. Delalic et al. (Celebici Camp), supra note 334.

129



130

Chapter 5

El Salvador and Peru, women were primarily sexually assaulted while detained, as a
means of torture to elicit information.** In Sierra Leone, women and girls were kid-
napped to become the “wives” of rebels and forced to provide sexual services.®'

History contains abundant evidence of the use of sexual violence in armed con-
flicts.*+> As will be discussed below, in the Second World War large-scale mass rapes
were committed, not only by the German armed forces but also by other actors in
the war. German troops raped an unknown number of women during the war and
though evidence of this emerged during the Nuremberg trials, sexual violence was
not prosecuted since there were other crimes considered to be of “more gravity”.*#
The Nuremberg trial transcripts contain descriptions of mass rapes and sexual muti-
lations. Furthermore, as the Soviet Army advanced westward, soldiers raped women
of various ethnicities, albeit mostly German.*** Despite overwhelming historical evi-
dence of mass rapes, accounts of rape were largely met by international silence and
were dismissed as isolated incidents. The Nuremberg trials were in addition conducted
by the victors of the conflict and centred on the acts of the Nazi regime, crimes of the
victorious parties automatically excluded.

Japanese forces captured and used Korean and Chinese women as so-called
“comfort women” in brothels to raise the morale of their soldiers. The Japanese forces
that invaded Nanking in 1937 raped approximately 20,000 women solely in the first
month of occupation. It became known as the “Rape of Nanking”.* The rapes were
indiscriminate and the victims ranged from pre-pubescent girls to elderly women.+
Various forms of sexual abuse of men also occurred, either rape by strangers or by
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berJudgment/tabid/215/Default.aspx>, visited on 10 November 2010.
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Research (May 2004), p. 130, De Than and Shorts, supra note 45, p. 347.
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tion, 1945-1949 (Harvard University Press, Cambridge, 1995), p. 80. Historians analysing
such sources as Soviet secret police records, German police records of complaints and
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in 1945. Naimark, supra note, p. 8o. Naimark writes: “Even as they entered bunkers and
cellars where Germans hid from the fierce fighting, Soviet soldiers brandished weapons
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forcing them to undergo sexual intercourse with family members.* The subsequent
outcry led to a system of comfort women being established to avoid similar rampages
by providing organised and controlled brothels for the soldiers. In official documents
from Japanese authorities, the justification for the “comfort stations” was “to prevent
anti-Japanese sentiments from fermenting as a result of rapes and other unlawful
acts by Japanese military personnel against local residents in the areas occupied by
the then Japanese military, the need to prevent loss of troop strength by venereal and
other diseases, and the need to prevent espionage”.**® It is estimated that as many as
200,000 women were recruited by force, most of them Korean girls between the ages of
14 and 18 years and were located in various countries that contained Japanese military
bases.*® Detailed regulations issued by the Japanese government have been found on
how the stations were to be run, containing rules governing hygiene, hours of serv-
ice, contraception and prohibitions on alcohol and weapons.®® The former UN Special
Rapporteur on Violence against Women, Radhika Coomaraswamy, notes that the im-
punity enjoyed by the Japanese military in relation to sexual slavery during the Second
World War represents one of the many examples of the failure of states to investigate
and prosecute perpetrators of sexual violence.*

The precedent of a lack of prosecution for sexual offences naturally contributed
to an atmosphere of impunity, fuelling the post-war impetus of employing such a war
strategy. In fact, at the International Symposium on Sexual Violence in Conflict and
Beyond, the United Nations Population Fund (UNFPA) concluded that while sexual
violence in wartime is not a new phenomenon, there is a strong indication that such
violence is becoming more common as a tactic.®> As mentioned, this is related to the
fact that conflicts have taken on a more regional nature, targeting civilians, where
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systematic rape has become a prominent feature. UNFPA points to the fact that sexual
violence not only occurs during armed attacks but that women are also particularly
vulnerable during flight and in displacement camps. However, high levels of sexual
violence can also continue after the end of a conflict, “due to a residual culture of
violence” and collapsed legal systems that are incapable or unwilling to prosecute
perpetrators.®® The UN Secretary-General has also noted that armed conflicts have
become more complex and that “the pattern of sexual violence has evolved. Women
are no longer in jeopardy only during periods of actual fighting; they are just as likely
to be assaulted when there is calm, by armies, militias, rebels, criminal gangs or even
police.”s4

The organised use of sexual slavery in Yugoslavia is reminiscent of the comfort
women system in China. According to the European Union, approximately 20,000
women were raped in Bosnia alone,* the majority in various forms of detention facili-
ties such as local schools, factories or army apartments.®*® A large number of victims
were Bosnian Muslims and Kosovo Albanians, and the perpetrators were in general
Bosnian Serbs.®” The UN Commission of Experts in 1994 conducted a comprehensive
investigation of the occurrences of sexual violence in the former Yugoslavia and iden-
tified various patterns in the sexual assault: 1) the attacks were conducted by individu-
als in conjunction with looting and intimidation of the target group, 2) in connection
with fighting, often a public rape of selected women in front of the assembled village,
3) against both men and women held in detention centres for refugees, 4) in deten-
tion sites for the purpose of providing sex, 5) detention sites for the purpose of forced
impregnation, where pregnant women at times were held past the point of having a
legal abortion.®* The purpose of forced pregnancies was chiefly to dilute the Muslim
population.®® The Commission noted that sexual violence and the form it took was
chosen to emphasise shame and humiliation, in its being carried out in public or before
family members.*®> Men were also victims of rape, in being forced to perform grave
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sexual acts on family members or on other men in an attempt to stigmatise the group
in inducing a sense of loss of manhood and stability.**

A similar practice was seen in the armed conflict in Rwanda. Certain reports in-
dicate as many as between 250,000 and 500,000 victims of rape. Victims were chosen
according to ethnicity and their vulnerability, or because of the message that abuse
would be transmitted to the group, such as young girls, virgins or prominent female
community members. For similar reasons of humiliation, injuries were at times in-
flicted on victims with the use of objects.®® The judgments and witness testimonies
of the two ad hoc tribunals are rife with indications of an official plan to sexually vio-
late the opposing ethnic group. For example, in the Semanza case testimony describes
Semanza commanding soldiers: “Are you sure you're not killing Tutsi women and girls
before sleeping with them [...] You should do that and even if they have some illness,
you should do it with sticks.”¢

The Sierra Leone conflict is particularly notorious for its rampant and brutal
use of rape as a tactic of war. A survey by the United Nations Development Fund
for Women (UNIFEM) reported that 94 per cent of displaced households in Sierra
Leone had experienced sexual assault, including rape.®** Another report detailed up to
64, ooo war-related incidents of sexual violence against women.* There was no evi-
dence to suggest that sexual violence was applied for the purposes of seeking out a par-
ticular ethnic group, but rather the internally displaced. In an organised manner, the
rebels abducted victims from mosques, churches and refugee camps and forced them
to live in rebel compounds. In the camps, victims have been systematically raped by
the rebels, frequently by several individuals on a daily basis.®*® The rapes were report-
edly particularly brutal and the victims young girls and older women, transgressing
cultural taboos. Male family members were also forced to rape their own daughters
in order to cause humiliation and profound disgrace.” Cases included gang rapes,
sexual assaults with objects such as firewood, umbrellas and sticks, and sexual slav-
ery.*®® Women were at times placed in detention for long periods of time or abducted
to serve rebel camps as sex slaves.*®

661 Ibid.,at1(C) &II (18).
662 UN Doc. E/CN.4/1996/68, supra note 12, para. 16. See also Women, War and Peace,
UNIFEM, 2002, vol. 1, p. 9 and Bunch, supra note 340, p. 43.

663 The Prosecutor v. Laurent Semanza, 15 May 2003, ICTR, Case No. ICTR-97-20-T, <www.
unictr.org/Portals/o/Case/English/Semanza/decisions/index.pdf>, visited on 10 Novem-
ber 2010, para. 253.

664 Women, War and Peace, UNIFEM, 2002, Vol. 1, p. 9.
665 Ellis, supra note 12, p. 226.

666 Amnesty International, Sierra Leone: Rape and Other Forms of Sexual Violence Must be
Stopped, Al Index, AFR 51/048/2000, (2000).

667 Human Rights Watch, “We’ll kill you if you cry”, Sexual Violence in the Sierra Leone
Conflict, New York, Jan. 2003.

668 UN Doc. E/CN.4/2001/73, supra note 651, para. 104.

669 Wood, supra note 636, p. 9, UN Doc. E/CN.4/2001/73 para. 106, UN Doc. S/2009/362, su-
pra note 12, para. 13. See further below on the Special Court for Sierra Leone.
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The conflict in Darfur has also been the subject of reports of an extensive use of
sexual violence as a method of warfare. In response to the rapidly deteriorating situa-
tion in this area of Sudan, the UN Security Council adopted Resolution 1564 in 2004,
acting under Chapter VII of the UN Charter to establish an International Commission
of Inquiry. It investigated possible occurrences of violations of international humani-
tarian law and human rights law. In the report, published in 2005, the Commission
found evidence of rape and sexual violence committed by government forces and mi-
litia throughout Darfur. Sexual violence was used to terrorise and displace rural com-
munities, but it also occurred in urban areas.”° The Commission reported:

Various sources reported widespread rape and other serious forms of violence committed
against women and girls in all three states of Darfur. According to these sources, the rape
of individual victims was often multiple, carried out by more than one man, and accom-
panied by other severe forms of violence, including beating and whipping. In some cases,
women were reportedly raped in public, and in some incidents, the women were further
berated and called ‘slaves’ or “Torabora’."!

As was the case in Yugoslavia and Rwanda, camps were set up where women were
raped by the Janjaweed and purposefully kept to ensure birth. As in other armed con-
flicts, certain rapes were conducted in front of family members or in public.”> Most
of these outrages went unreported because victims believed that the police would not
take appropriate action. This was coupled with social stigma and a denial by local au-
thorities as to the occurrence of rape.”> The Commission concluded that the degree of
sexual violence suffered might amount to crimes against humanity, but it did not find

670 Report of the International Commission of Inquiry on Darfur to the Secretary-Gener-
al, Pursuant to Security Council resolution 1564 (2004) of 18 September 2004, UN Doc.
S/2005/60, 1 February 2005, para. 334. In one incident, government forces and the Jan-
jaweed attacked the region of Kenjew in Western Darfur, where the women were con-
fined for three months and raped repeatedly. Certain girls consequently became pregnant.
Torture was used as a means to prevent escape. See further the report to the UN Human
Rights Council in 2007 by a group of experts, including the Special Rapporteurs on Vio-
lence against Women and Torture, giving account of the dire situation in Darfur. The re-
port describes an extensive use of sexual violence, both by men in military uniforms and
rebel groups: Final Report on the Situation of Human Rights in Darfur prepared by the
Group of Experts Mandated by the Human Rights Council in its Resolution 4/8, UN Doc.
A/HRC/6/19, 28 November 2007.

671 Report of the International Commission of Inquiry on Darfur, UN Doc. (S/2005/60), para.
333.

672 Short, supra note 659, pp. 509-512. See Amnesty International, Sudan, Darfur: Rape as a
Weapon of War: Sexual Violence and Its Consequences, (19 July, 2004), AFR 54/076/2004,
para. 3.1, finding: “In many cases the Janjawid have raped women in public, in the open air,
in front of their husbands, relatives or the wider community. Rape is first and foremost a
violation of the human rights of women and girls; in some cases in Darfur, it is also clearly
used to humiliate the woman, her family and her community.”

673 UN Doc. A/HRC/6/19, 28 November 2007, p. 43.
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conclusive evidence of genocide on the basis that the ethnic component of the conflict
was arguably lacking.”# The facts were subsequently referred by the Security Council
to the International Criminal Court (ICC) with a view to prosecution, where several of
the charges against the defendants were concerned with sexual violence.

In recent years, mass rapes have been reported in all major internal conflicts,
including Cambodia, Liberia, Peru, Somalia, East Timor, Uganda, Burundi and the
Democratic Republic of the Congo.®”> Both historical and anthropological evidence
thus demonstrates that sexual violence has been a practice of war that has occurred
in many different cultures and societies, and in all epochs.®”¢ Such benumbing figures
reveal that despite increased international awareness, rape is still an inherent charac-
teristic of warfare.””

674 International Commission of Inquiry, UN Doc. S/2005/60, paras. 518, 634.

675 Ellis, supra note 12, p. 226, Parker, supra note 611, pp. 314-315, UN Doc. E/CN.4/2001/73,
supra note 651, pp. 22-24. It is estimated that one in three female survivors personally suf-
fered rape during the five-year conflict in Congo. Reports speak of approximately 350 rape
cases being reported every month. Sexual violence against women is considered to be the
rule rather than the exception. See United Nations Secretary General’s Message on The
International Day for the Elimination of Violence Against Women, 25 November 2008.
In S/2009/362, supra note 12, para. 12, it is reported that at least 200,000 cases of sexual
violence have been recorded since 1996. See also Bunch, supra note 340, p. 43 and Gardam
and Jarvis, supra note 607, p. 14. A report on the use of sexual violence in the DRC between
1996 and 2003 found that approximately 8o per cent of the victims of sexual violence had
been raped by more than one attacker. See Women’s Bodies as a Battleground: Sexual
Violence against Women and Girls During the War in the Democratic Republic of Congo,
International Alert, 2 June 2005, p. 33. In a survey of women in Monrovia after the civil
conflict in Liberia, it was found that 49 per cent of those surveyed had experienced at least
one form of physical or sexual violence, of which 15 per cent were raped or subjected to
attempted rape. See UN Doc. E/CN.4/1998/54, supra note 336, p. 7. It is further estimated
that 200,000 civilian women were raped during the armed conflicts in Bangladesh in 1971
by Pakistani soldiers. Seifert, War and Rape: a Preliminary Analysis, supra note 261, p. 12.

676 Gottschall, supra note 642, p. 130.

677 It is important to bear in mind that the differences in prevalence seen in reported rapes
in various conflicts may also be a reflection of differing qualities or forms of monitor-
ing by organisations. The methodology may vary. For example, dissimilar definitions of
rape make comparisons difficult since, depending on the country and culture, similar
conduct may or may not fall within the boundaries of rape, e.g. the legal recognition of
marital rape. Furthermore, in certain societies victims may be particularly reluctant to
report rapes because of shame and social stigma. Male victims are often unwilling to re-
port sexual violence because of the humiliation. Added to this, surveys or investigations
are also particularly difficult to conduct during or directly following armed conflicts. See
Wood, supra note 636, p. 11. Police and health services may not be functioning, leaving
few outlets for complainants. Fear of reprisals may also be increased if rapes were carried
out by a group or persons in power. However, given the presence of many international
organisations in conflict areas, unperturbed by local definitions of rape, and able to per-
form their own surveys, there is a consistency that shows that there is indeed variation in
the prevalence and form of sexual violence depending on the conflict, even though such
investigations may not fully capture the extent of the violence. It is, however, important to
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5.4 Theories on the Existence of Sexual Violence in Armed Conflicts

It is generally accepted that all forms of violence against women increase during an
armed conflict. This includes sexual slavery, rape and enforced pregnancy.“”® Recent
UN research demonstrates that the motives driving sexual violence in armed conflict
are more complex than straightforward “opportunism” or the expression of “a method
of warfare”. Rather, motivation is perpetuated through an intricate mixing of “indi-
vidual and collective, premeditated and circumstantial reasons”.”® Various reasons
have been advanced for the prevalence of sexual violence in times of armed conflict.
These include the lack of effective control over armed forces, reduced inhibitions in
the ordinary soldier, a sense of reward felt by the victors in seizing the spoils of war, or
the desire to humiliate the vanquished.®*® Four main theories have been developed to
further explain the phenomenon. They are:

1) The Gender Inequality Theory

2) The Psycho-Social and Economic Background Theory

3) 'The Strategic Rape Theory

4) The Biosocial Theory®®

The gender-inequality theory has primarily been developed by feminist scholars who
argue that unequal power relations and gender discrimination are exacerbated in the
aggression and violence of war. As such, a pre-existing animosity towards women is
a prerequisite for the ensuing violence and is mirrored in the sexual violence charac-
teristic of armed conflicts. The patriarchal gender relations that exist in peacetime,
where women have an inferior social status encouraged by the state machinery and
its institutions, are replicated in times of war. However, because the state and its in-
stitutions frequently break down, violence is exacerbated to enforce the imbalance be-
tween the genders.*® Seifert is of the opinion that women are raped because men have
a “culturally rooted contempt for women” in many cultures and “women are raped
not because they are enemies, but because they are the objects of a fundamental ha-
tred that characterizes the cultural unconscious and is actualized in times of crisis”.*®
Catherine MacKinnon further states that it is essential to analyse rape within the
reality of everyday violence against women, since rape in wartime is but one outlet

note that sexual violence has not been employed in all conflicts and is therefore neither an
inevitable nor universal phenomenon.

678 Further Actions and Initiatives to Implement the Beijing Declaration and Platform for
Action, UN Doc. A/RES/S-23/3, 16 November, 2000, para. 19.

679 Use of Sexual Violence in Armed Conflict, Identifying Gaps in Research to Inform More
Effective Interventions, supra note 605, p. 1.

680 UN Doc. E/CN.4/Sub.2/2004/12, supra note 529, p. 3.

681 Wood, supra note 636.

682 Ibid., p.16.

683 Seifert, War and Rape: A Preliminary Analysis, supra note 261, p. 65. Brownmiller e.g. ar-
gues that women are not raped because they belong to “the enemy camp, but because they
are women and therefore enemies”. Brownmiller, supra note 281, p. 69.
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of gender-based violence. She holds that “the rapes in the Serbian war of aggression
against Bosnia-Herzegovina and Croatia are to everyday rape what the Holocaust was
to everyday anti-semitism [...] As it does in this war, ethnic rape happens everyday.™*
However, as reported by the UN, the discrimination and abuse that women experience
in peacetime is magnified in armed struggles, expanding in “number, frequency and
severity”.* The 1995 Beijing Declaration and Platform for Action also links the sexual
violence that women undergo in wartime with their sex and status in society in gen-
eral. It specifies that civilians often outnumber military casualties, of which women
are the great majority owing to the “gross and systematic violations of human rights”
that women suffer at all times. It is further caused by their special role in most cultures
as the head of household as well as the bearer and primary caretaker of children.®*

Subsets of this theory are the notions that violence against women is a communi-
cation to the men of the group that they are unable to protect their women, and the de-
struction of the opponent’s culture is achieved through targeting women who assume
the central role of the family.®” Facts are therefore interpreted through a gendered
lens. However, men have also been sexually assaulted to a considerable extent in major
conflicts and both genders of a specific group may be sought out as victims, though it
is a fact that most of them are female.

The second theory traces the increased use of sexual violence to a particular na-
tion’s history and psycho-social dynamics. Examples include first analysing the spe-
cific conditions of a country under, for example, colonial and post-colonial rule, or
the effects of inter-state wars, and then to examine the resulting foundations laid for
the present and prevailing situation.®® For example, in analysing the conflict in the
Democratic Republic of Congo, Jennifer Leaning noted the reduced possibilities open
for men to accomplish traditional tasks such as acquiring land and being able to afford
a bride due to limited economic resources. This coupled with the fact that the mili-
tary or rebel groups represented one of the few avenues of available finance, together
with the increased skills and status of women, arguably resulted in feelings of futil-
ity and frustration among men.®® According to UN Special Rapporteur on Violence
against Women, Yakin Ertiirk, studies show that violence against women intensifies
when “men experience displacement and dispossession related to economic crises, mi-

684 MacKinnon, supra note 635, p. 8. See further e.g. D. E. Buss, ‘Going Global: Feminist
Theory, International Law, and the Public/Private Divide’, in S. Boyd (ed.), Challenging
the Public/Private Divide: Feminism, Law, and Public Policy (University of Toronto Press,
Toronto, 1997), p. 369, who argues that mass rape “represents one end of a continuum of
violence”.

685 UN Doc. E/CN.4/Sub.2/1998/13, supra note 10, para. 9.

686 Beijing Declaration and Platform for Action, paras. 132-137.

687 Seifert, War and Rape, Analytical Approaches, supra note 261.

688 Use of Sexual Violence in Armed Conflict, Identifying Gaps in Research to Inform More
Effective Interventions, supra note 605, p. 2.

689 Ibid.
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gration, war, foreign occupation or other situations where masculinities compete and
power relations are altered in society”.®°

The third theory on rape as a strategy is the most frequently occurring and argu-
ably the most influential explanation for this particular form of violence. It proposes
that rape is an especially effective tactic in armed conflicts in securing objectives such
as the conquest of territory or in ethnic cleansing, since a) it creates fear among civil-
ians, which restricts their freedom of movement, b) it may increase flight, which fa-
cilitates the capture of land, c) it demoralises the population and reduces their will to
resist, d) it may inhibit the evolution of a particular group by decreasing the reproduc-
tive capacity of the community and thus “diluting” the blood stream.®*

The fourth theory explains rape as a bio-social factor where sexual desire is pro-
posed as the main motive of sexual violence, though it is regulated by socio-cultural
factors. The main proponents of this theory are anthropologists Thornhill and Palmer
who conclude that the fact that sexual violence occurs in various cultures through-
out history and essentially targets women indicates that the main motive must be the
sexual desire of the male fighter.®* The claim that rape is random or an arbitrary act in
wartime perpetrated by soldiers in search of an outlet for sexual energy is contested.**

Additionally, the general breakdown of control is often offered as a cause of the
higher prevalence of sexual violence in armed conflicts than in peacetime. In a study
conducted by Elizabeth Jean Wood, the main reason given for this increased violence
is that the regulatory mechanisms of peacetime tend to break down in times of war.
The breakdown of controlling sources leads to greater opportunities for such violence
because the principal participants in wars generally are young men subjected to group
mentality and far from the social controls of home. Sexual aggression is less regu-
lated and may even be encouraged.®* The surrounding conflict may be interpreted as
a social licence to rape, creating a sense of entitlement among young soldiers.®> The
normal constraints of antisocial behaviour are abandoned in wartime. It is argued
that soldiers in many instances adopt specific ideas of manhood, equating masculinity
with aggression.®® The following section will further explore the use of rape as a tactic
of war.

690 Discrimination against women weakens all of society, UN Rights Chief, UN News, New
York, 6 March, 2009.

691 Use of Sexual Violence in Armed Conflict, Identifying Gaps in Research to Inform More
Effective Interventions, supra note 60s, p. 3. This will be discussed further in chapter 5.5.

692 Thornhill and Palmer, supra note 262.

693 Radhika Coomaraswamy, for example, dismisses this claim as unsubstantiated. UN Doc.
E/CN.4/2001/73, supra note 651, para. 23.

694 Wood, supra note 636, p. 14.

695 Copelon, supra note 263, p. 213.

696 Wood, supra note 636, p. 15. With the masculine aura of an armed conflict, rape further
enhances the ideal of virility among soldiers. Seifert, War and Rape: a Preliminary Analy-
sis, supra note 261, p. 58. Higher numbers of rape may also be explained as a result of prac-
tical reasons, such as the fact that most civilians in war zones often are women, with their
men perhaps taking part in the fighting. Ibid., p. 18.
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5.5 Rape as a Strategic Tactic of War

5.5.1 Rape as a Crime against the Community

The basic presumption found in the case law of the ad hoc tribunals and literature
is that the function of rape committed during an armed conflict differs from that of
peacetime.*®” Though experts conclude that rape in general is not an aggressive mani-
festation of sexuality, but rather a sexual manifestation of aggression, the underlying
motives and selection of victims may be different during an armed conflict.*® As of
2009, a third of the completed cases of the ICTY contained evidence of sexual vio-
lence as part of a widespread and/or systematic attack against civilians and in 9 out of
13 completed cases of the ICTR, sexual violence was directed against civilians.®® The
emphasis in case law has thus been that rape was used as a military tactic.

The objectives of war may reach beyond the defeat of a foreign army and occupa-
tion of territory and extend to destroying the enemy’s community. Rape is an effective
tactic of war. Apart from the individual victim, whole groups are demoralised and
the social fabric that holds them together is torn asunder”°® An array of reports from
non-governmental organisations (NGOs) and the UN, as well as the opinions of legal
scholars, all agree that in attacking women, the sexual assault is primarily a means
of demoralising the male opponents and thereby breaks down their culture. In this
sense, the rape of a woman becomes not a personal onslaught, but a crime against the
whole community. Robert Hayden has compared instances of rape in several conflicts
and concludes that frequently the purpose of mass rape in ethnic conflicts is to divide
communalities and to ensure no possibility of future coexistence in heterogeneous
populations”® The UN Commission on Human Rights makes clear that rape in armed
conflicts may “destroy families and communities””°* The UN Special Rapporteur on
Violence against Women holds that “sexual aggression is often considered and prac-
ticed as a means to humiliate the adversary” and “sexual rape is used by both parties
as a symbolic act”7°* Several authors have noted the connection between territoriality

697 See chapter 9.

698 Seifert, War and Rape: a Preliminary Analysis, supra note 261, p. 55.

699 UN Doc. §/2009/362, supra note 12, para. 10.

700 Rape is often perpetrated on discriminatory grounds, such as race, sex, religion. This was
apparent in former Yugoslavia and Rwanda, but also in the DRC, Sudan and Myanmar.
See UN Doc. 5/2009/362, supra note 12, para. 15.

7o1 R. Hayden, ‘Rape and Rape Avoidance in Ethno-National Conflicts: Sexual Violence in
Liminalized States’, 102 American Anthropologist (2000), p. 36.

702 Systematic Rape, Sexual Slavery and Slavery-Like Practices During Armed Conflicts, Re-
port of the United Nations High Commissioner for Human Rights, UN Doc. E/CN.4/
Sub.2/2005/33, 11 July 2005, para. 6.

703 UN Doc. E/CN.4/1998/54, supra note 336, paras. 12-13. See further e.g. Irene Khan, Secre-
tary-General of Amnesty International, who argues: “[Dlisparaging a woman’s sexuality
and destroying her physical integrity have become means by which to terrorize, demean
and ‘defeat’ entire communities, as well as to punish, intimidate and humiliate”, Women’s
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and rape, in that the conquering of women’s bodies is similar to the occupation of
land.7°* Seifert is of the opinion that the raping of women symbolises cultural destruc-
tion: the “female body functions as a symbolic representation of the body politic [...]
Violence inflicted on women is aimed at the physical and personal integrity of a group
[...] [T]he rape of the women in a community can be regarded as the symbolic rape of
the body of this community.”7*> Many victims are raped in public places in the pres-
ence of family members, members of the community or an ethnic group.”® The public
nature of the crime is intended to instil terror in the population, and to strengthen the
bond between combatants.*”

It is often remarked that rape is a particularly effective war tactic for achieving
various military ends. This is especially so in ethnic disputes, owing to its highly cul-
tural and socially sensitive value, both to the person and the community. Of course,
the significance of the message must be common to both groups - that is, the honour
of the group is linked to the status of its women. This encompasses the attitude that
exists in many cultures that a woman who has had sex is “spoiled goods”, even if in-
voluntarily. Kelly Askin asserts that rape is a potent weapon of war primarily because
“the destructive stereotypes and harmful cultural and religious attitudes associated
with female chastity or notions of so-called ‘purity’ make sex crimes useful tools for
destroying lives”7°® As will be discussed in the chapter on cultural relativism, certain
societies and cultures may be particularly vulnerable to this form of violence, where
women embody the honour of the group and a violation of a woman is an insult to
the family or group. The female body thus takes on the symbolic representation of
the community”® The UN Special Rapporteur on Violence against Women has also
observed:

Lives and Bodies - Unrecognized Casualties of War, Al Index: ACT 77/095/2004, 8 De-
cember 2004. See also Lives Blown Apart: Crimes against Women in Times of Conflict,
Amnesty International, 8 December 2004. Boon, supra note 417, p. 632 argues: “The vic-
tims of sexual violence in war suffer as individuals and they suffer as members of a com-
munity.”

704 Hayden, supra note o1, p. 32.

705 Seifert, War and Rape: A Preliminary Analysis, supra note 261, p. 63. See also V. Das, ‘Na-
tional Honour and Practical Kinship: Of Unwanted Women and Children’, in V. Das (ed.),
Critical Events: An Anthropological Perspective on Contemporary India (Oxford University
Press, Oxford, 1995), p. 56, who holds: “[T]he woman’s body [...] became a sign through
which they communicated with each other.”

706 Boon, supra note 417, p. 632, Ni Aolain, supra note 144, p. 336.

707 Coomaraswamy, supra note 11, p. 55. See further Report of the Special Rapporteur on Vio-
lence against Women: Report of the Mission to Rwanda on the Issues of Violence against
Women in Situations of Armed Conflict, 54 UN ESCOR, UN Doc. E/CN.4/1998/54/
Add.1, (Mission to Rwanda), 4 February 1998, Report of the Special Rapporteur on Vio-
lence against Women: Mission to Sierra Leone, 58 UN ESCOR, UN Doc. E/CN.4/2002/83/
Add.2, (2002), Mission to Sierra Leone.

708 Askin, supra note 11, p. 298. See also Bensouda, supra note 11, p. 402.

709 Wood, supra note 636, p. 19, Seifert, War and Rape: A Preliminary Analysis, supra note 261,
p. 63.
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Perhaps more than the honor of the victim, it is the perceived honor of the enemy that is
targeted in the perpetration of sexual violence against women; it is seen and often experi-
enced as a means of humiliating the opposition. Sexual violence against women is meant
to demonstrate victory over the men of the other group who have failed to protect their
women. It is a message of castration and emasculation of the enemy group. It is a battle
among men fought over the bodies of women.”*

A similar finding was made by the Inter-American Commission on Human Rights:

The sexual violence wounds the opposing faction in a special way because men are tra-
ditionally considered the protectors of the sexuality of women in their communities.
Therefore, when the sexuality of women is abused and exploited, this aggression becomes
an act of domination and power over men in the community [...].7"

Rape may be used as an instrument for controlling the reproductive abilities of a cer-
tain group, most commonly along ethnic lines. As was distinctly apparent in the con-
flicts in former Yugoslavia and Rwanda, a comprehensive plan existed to extinguish
the opposing ethnic group and to further procreate a single ethnic group by sexually
assaulting women with the aim of impregnation. Witness testimony in case law from
the ad hoc tribunals of each conflict demonstrate an intention of ethnic cleansing dis-
played by perpetrators while sexually assaulting victims - for example, in exclaiming
that the woman would bear a child of the other ethnic group”*> The judgment in the
Akayesu case of the ICTR observed:

[I]n patriarchal societies, where membership of a group is determined by the identity of
the father, an example of a measure intended to prevent births within a group is the case
where, during rape, a woman of the said group is deliberately impregnated by a man of
another group, with the intent to have her give birth to a child who will consequently not
belong to its mother’s group.”

The rape camps established in former Yugoslavia were an overt demonstration of this
intention to impregnate. In the Karadzic and Mladic decision, the ICTY held that “the
systematic rape of women is in some cases intended to transmit a new ethnic iden-
tity to the child, and could constitute genocide””** Though it is difficult to verify the
number of enforced pregnancies in the above mentioned conflicts, it estimated that

710 UN Doc. E/CN.4/1998/54, supra note 336, para. 5.

711 Inter-American Commission on Human Rights, Rapporteurship on the Rights of Women,
OAE/ser.L/V/1I, Doc. 67, 18 October 2006, Violence and Discrimination against Women
in the Armed Conflict in Colombia, 18 October 2006, Inter-American Commission on
Human Rights, OEA/Ser.L/V/IL., Doc. 67, para. 52.

712 See further below on the ICTY and ICTR in chapter 9.

713 The Prosecutor v. Jean-Paul Akayesu, supra note 30, para. 507.

714 Prosecutor v. Karadzic and Mladic, Review of the Indictment Pursuant to Rule 61 of the
Rules of Procedure and Evidence, Case no. IT-95-5-R61 and IT-95-18-R61, 11 July 1996,
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between 1,000 and 2,000 women in former Yugoslavia became pregnant as a result of
rape in 1993 and between 2,000 and 5,000 women in 1994 in Rwanda’* Sterilisation
was also inflicted in certain instances as well as slicing open the stomachs of pregnant
women. In that context rape was used as an instrument for genocide in order to make
an area ethnically homogenous. Certain sources indicate that also in the Darfur con-
flict women have been raped by the Janjaweed, targeting the black population with the
purpose to produce ethnically mixed children.”¢ Because many cultures are patriline-
al, the children born of rape are typically identified with the ethnic group of the father,
such as in Rwanda, causing severe psychological trauma for the victimised woman, at
times leading to matricide, suicide or rejection by society.””

As well as impregnation resulting in decreased procreation of a particular ethnic
group, sexual violence has also been used as a “method of isolating and humiliating
women and men of the same culture””*® In certain societies the rape victim is stigma-
tised rather than the assailant. This was evident in both Rwanda and Yugoslavia, where
women at times were shunned by their own families after being raped, having had
their honour tainted, resulting in little or no marriage prospects and more likely a life
of exclusion.”” Reports from Darfur also present female rape victims being disowned
by families.>* Being shunned by their husbands or being physically and mentally un-

<www.haguejusticeportal.net/Docs/Court%20Documents/ICTY/Karadzic_Review_in-
dictment_EN.pdf >, visited on 10 November 2010, paras. 94 and 95.
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the following manner: “[T]he systematic rape of women [...] is in some cases intended to
transmit a new ethnic identity to the child. In other cases humiliation and terror serve to
dismember the group.” Prosecutor v. Karadzic and Mladic, supra note 714, para. 94.

719 K. Bennoune, ‘Do We Need New International Law to Protect Women in Armed Con-
flict?’, 38 Case Western Reserve Journal of International Law 363 (2007), p. 367.

720 S. Sackellares, ‘From Bosnia to Sudan: Sexual Violence in Modern Conflict’, 20 Wisconsin
Women’s Law Journal 137 (2005), p. 140.
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able to engage in sex due to trauma also leads to decreased procreation. Beyond the
intention of shaming and impregnating women of the enemy group, the use of rape to
intentionally spread HIV further confirms the deliberate tactic of group extermina-
tion. According to the United Nations Children’s Fund (UNICEF), of the women who
survived the Rwandan genocide, 70 per cent of rape victims were estimated to have
contracted HIV7* Testimony of a victim of that conflict depicts the deliberate spread-
ing of the disease:

I was raped by two gendarmes [...] One of the gendarmes was seriously ill, you could see
that he had AIDS, his face was covered with spots, his lips were red, almost burned, he
had abscesses on his neck. Then he told me “take a good look at me and remember what
I'look like. I could kill you right now but I don’t feel like wasting my bullet. I want you to

» 722

die slowly like me”.

Many instances of legal doctrine as well as the jurisprudence from the ad hoc tribunals
thus emphasise the harm to the “community” when analysing the unique nature of
rape in armed conflicts, which separates the act from sexual violence in peacetime. For
example: “Wartime rape [...] is a political crime against the concept, a means of de-
stroying a nation through shame, pollution, and destruction of organized family and
community life.””» Mark Ellis believes that women are particularly targeted because
they are often the essential link to the cultural bond of the group and “their physical
and psychological destruction quickly permeates the entire group”’** Furthermore,
“[i]n this account, the violation of a woman’s body is secondary to the humiliation of
the group. In this sense, international criminal law incorporates a problematic public/
private distinction: it operates in the public realm of the collectivity, leaving the private
sphere of the individual untouched.”?

Although this perspective minimises the harm of the individual victim, it is likely
that rape committed during armed conflict occurs precisely because the community
views such offences as crimes against the group. As a result, rape becomes an agency of
destruction of the fundamental elements of society and culture’® This is reflected in
the very nature of the international crimes. The ICTY stated in Erdemovic that the core
crimes under international criminal law transcend the individual since the assaults in
question are of such a nature that “humanity comes under attack and is negated”’>

721 United Nations, Radio, 15 April 2009, Rwandan Children Born of Rape.
722 Mukangendo, supra note 717, p. 45.

723 M. A. Tetreault, ‘Justice For All: Wartime Rape and Women’s Human Rights’, 3 Global
Governance 197 (1997), p. 203.

724 Ellis, supra note 12, p. 226.

725 Charlesworth, supra note 131, p. 387.

726 B. Stephens, ‘Humanitarian Law and Gender Violence: An End to Centuries of Neglect?’,
3 Hofstra Law & Policy Symposium 87 (1999), p. 90.

727 Prosecutorv. Erdemovic, 29 November 1996, ICTY, Sentencing Judgment, Case No. IT-96-
22-T, <www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?page=search&amp;docid=402
765a27&amp;skip=o&amp;query=erdemovic>, visited on 10 November 2010, para. 28.
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Further to this, Schabas holds that international crimes affect the whole of human-
ity and dictate prosecution “because humanity as a whole is the victim. Moreover,
humanity as a whole is entitled, indeed required, to prosecute them for essentially the
same reasons as we now say that humanity as a whole is concerned by violations of hu-
man rights that were once considered to lie within the exclusive prerogatives of State
sovereignty”7** The principle of humanity is the cornerstone and foundation of both
international human rights law and international criminal law, but whereas human
rights law tends to focus on the individual victim, the harm is considered to be on a
larger scale in international criminal law.

The emphasis on the intent to injure the community is, of course, not a coinci-
dence. The definition of genocide, for example, contains an element of a motive to
eradicate an ethnic or racial group, of which rape can be one of the component acts.
Thus rape is not solely an act directed at harming women, but rather as a means of
accomplishing ethnic cleansing. Jonathan Short notes regarding Yugoslavia: “[W]
hile rampant sexual violence was an underlying crime directed against women, the
perpetrators intended these violations [...] to be a weapon of war.”7* The rape of the
individual then becomes subsidiary to the suffering of the larger group. The other in-
ternational crimes contain no such element, and though the jurisprudence of the ad
hoc tribunals and the Rome Statute do not explicitly qualify rape as a violation against
the community in their definitions of the offence, such considerations have been taken
into account when discussing the harm of rape.

The view that the woman in this sense symbolically represents a whole commu-
nity or ethnic group has been criticised for diminishing the trauma experienced by the
individual victim, since international criminal law primarily engages sexual violence
only when it is an aspect of the destruction of a community’* This might perpetuate
a view of women as cultural objects or as bodies on which war can be waged. It may
mitigate the “hurt” and the trauma of rape for the person. It is interesting to note that
the UN Special Rapporteur on Violence against Women has criticised municipal legal
systems that define rape as a crime against the community rather than the person as
being a form of gender-discrimination codified in domestic criminal law*' Copelon
argues on the merging of genocide and rape as a single crime that both crimes “are
based on total contempt for and dehumanization of the victim [...] But to emphasize as
unparalleled the horror of genocidal rape is factually dubious and risks rendering rape
invisible once again.””** It could be contended that the crime of rape loses its potency
as a violation worthy of international condemnation.

In general, international criminal law perhaps diminishes the role of the individ-
ual victim in comparison with human rights law, since it primarily concerns violations

728 W. Schabas, An Introduction to the International Criminal Court (Cambridge University
Press, Cambridge, 2001), p. 228.

729 Short, supra note 659, p. 504. Emphasis added.

730 Copelon, supra note 263, p. 198, Dixon, supra note 345, pp. 703 et seq., Charlesworth, supra
note 131, p. 387.

731 UN Doc. E/CN.4/Sub.2/1998/13, supra note 10, para. 96

732 Copelon, supra note 263, p. 198.
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conducted in the context of armed conflicts and large-scale atrocities where the focus
is on the harm of groups. Though it could be argued that the purpose of rape in many
armed conflicts is in actuality to injure the group to which the victim belongs, it might
equally be asserted that the object of rape in peacetime is correspondingly indiscrimi-
nate, with the victim targeted because of her gender. This raises the question whether
the harm suffered is a collective experience in armed conflicts more so than in other
contexts and if this should be reflected in the definition of rape.

5.5.2 Distinguishing Rape from “Regular” Sexual Relations in
Armed Conflicts

In the case law discussed in this book, as well as doctrine, the specificity of sexual vio-
lence within the context of armed conflicts is often emphasised, which has a bearing
on the formulation of the definition of rape. The UN High Commissioner for Human
Rights has stated: “Sexual violence during armed conflicts must be regarded as a par-
ticular kind of violence that is at the same time sexual, physical and psychological. It
cannot be emphasized enough that those raped during armed conflicts are victims
several times over.””® The motivation for committing rape is commonly raised as a
distinction. The UN Special Rapporteur on Violence against Women has argued that
rape committed during hostilities differs from that in peacetime in that it is not per-
ceived as a sexual act but rather one of aggression and while instances of rape occur for
personal gratification, rape committed in the course of armed conflict tends to be of a
distinct and deliberate nature’** Boon asserts that this is why the provisions on rape
in the Rome Statute of the ICC contain a high threshold for proving a particular mens
rea, as compared with sexual crimes under domestic law. Accordingly, “the mandate of
the ICC is to deter and prosecute the most serious international crimes, not random or
private acts of violence that fall within the jurisdiction of domestic judicial systems”.”*

733 UN Doc. E/CN.4/Sub.2/2005/33, supra note 702, para. 6. It is stressed that rape during
armed conflicts is rarely an isolated incident and is particularly traumatic since it is often
accompanied by other war-related traumas such as a loss of relatives, e.g. husbands and
children as well as the destruction of property. Additionally, rape frequently goes unpun-
ished because of a breakdown of the justice system and an unwillingness to prosecute
on political grounds. Furthermore, national laws may be inadequate to deal with crimes
of such magnitude. See also Bagaric and Morss, supra note 299, p. 171. In discussing the
moral differentiation between similar acts occurring in wartime as opposed to peacetime,
Bagaric and Morss pose the question of why the killing of a civilian by a soldier in prin-
ciple should be viewed as more harmful than civilians committing murder in peacetime.
According to these authors, the context of where the crime is committed is of the utmost
importance to acknowledge “since wartime strips individuals of the normal constraints
associated with communal living and introduces enormous power imbalances, additional
fetters are necessary to curb anti-social and harmful conduct”. Additionally, there is typi-
cally no effective rule of law where the hostilities occur, causing a potential legal vacuum.

734 UN Doc. E/CN.4/1995/42, supra note 34, para. 277.
735 Boon, supra note 417, p. 632.
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Schomburg and Peterson point to vast differences also in severity, the conclu-
sion primarily based on the forms of sexual violence that occurred in Rwanda and
Yugoslavia. They find that sexual violence occurring in such contexts were possessed
of specific characteristics rarely seen in rape in peacetime, for instance rape inten-
tionally occurring in public, before family or community members; women and girls
repeatedly raped during extended periods of time, for example in rape camps; forceful
impregnation; and in Rwanda the common use of sharp objects inserted into genitals
and rape with the deliberate infection of HIV. According to Schomburg and Peterson,
these acts are not “merely” undesired sex but rather “sexualized violence” which in
addition to infringing the sexual autonomy of the victim violates his/her physical well-
being, as well as the collective to which the victim belongs.>*

This presumption is challenged by certain authors who argue that the legal sepa-
ration of rape in the two contexts is arbitrary. Christine Chinkin insists that “the dis-
tinction between these offences emphasises the falsity from the perspective of the lives
of women of such dichotomies as war and peace, protector and protected, security and
insecurity, human rights law and international humanitarian law”’¥ One is thus torn
between the acknowledgment that sexual violence often is distinctive in its motiva-
tion and form in armed conflicts, and the question of whether this should be relevant.
Rhonda Copelon states that the failure to make distinctions between the two different
forms of rape is to flatten reality; however, “to rank the egregious demeans it”** A
discussion will follow on the characteristics of the international crimes, specifically
whether they require a link to an armed conflict as well as the nature of the perpe-
trators’ mens rea, which might distinguish the offence from “ordinary” acts of rape.
These questions will only be briefly discussed here as they are also touched upon in the
chapters on the jurisprudence emanating from the ad hoc tribunals.

5.5.3 The Contextual Approach to a Definition of Rape

Though most authors discuss provisions of international criminal law from the stand-
point of armed conflict, it is, however, important to note that not all international
crimes require a link to an armed conflict. Neither crimes against humanity nor geno-

736 Schomburg and Peterson, supra note 518, pp. 126-127. There is arguably also a higher de-
gree of a risk of retaliation in connection with conflict-related rape trials since the perpe-
trator often is involved in the military or state machinery and has the means of undertak-
ing such retribution. See S. Pieslack, ‘Comment: The International Criminal Court’s Quest
to Protect Rape Victims of Armed Conflict: Anonymity as the Solution’, 2 Santa Clara
Journal of International Law (2003), p. 171.

737 C. Chinkin, ‘Women: The Forgotten Victims of Armed Conflict?’, in H. Durham and T.
McCormack (eds.), The Changing Face of Conflict and the Efficacy of International Hu-
manitarian Law (Martinus Nijhoff, Leiden, 1999), p. 41. See also Copelon, supra note 263,
pp- 197, 213. Copelon argues that while rape as genocide inflicts multiple, intersectional
harms unlike those outside of armed conflicts, we have to be careful to accept at face value
that rape in times of war is worse than those committed in peace. In fact, rape in everyday
lives that does not have state sanction is no less brutal or dehumanising.

738 Copelon, supra note 263, p. 214.
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cide contain this nexus in their definitions in the Rome Statute of the ICC.* Offences
that rise to the level of international crimes, however, more often than not occur in
times of unrest and armed conflict, as is evident from the qualification of the crimes.
Genocide concerns various acts committed with the “intent to destroy, in whole or
in part, a national, ethnical, racial or religious group”7* Crimes against humanity
must be committed as part of “a widespread or systematic attack directed against any
civilian population, with knowledge of the attack”’# War crimes are thus the sole of-
fences that explicitly demand such a link. War crimes, defined in the Rome Statute,
are committed as “part of a plan or policy or as part of a large-scale commission of
such crimes”, with the further qualification that such acts “took place in the context of
and was associated with an international armed conflict”7# While it is stated that the
Court has jurisdiction “in particular” when such a connection to armed conflicts exist
and it is thus not an absolutely necessary element, the prosecutor is directed to take
these factors into account.

The crimes in the provisions of the Rome Statute are further defined in the docu-
ment entitled Elements of Crimes/* Here the specific acts of the chapeaus are listed
but also the contextual circumstances required. The contextual elements further serve
to separate “regular” crimes from international crimes, for instance murder or rape.
For example, genocide by causing serious bodily or mental harm, which includes
rape, specifies: “the conduct took place in the context of a manifest pattern of simi-
lar conduct directed against that group or was conduct that could itself effect such
destruction”’#* A single criminal act of, for example, rape may amount to genocide if
it was committed in such a context.*

739 However, a link of crimes against humanity to armed conflict exists in the ICTY Statute.
See Statute of the International Tribunal for the Former Yugoslavia, adopted 25 May 1993
by UN Security Council Resolution S/RES/827, UN Doc. S/25704, Article 5.

740 Article 6 of the Rome Statute of the International Criminal Court. The definitions of
crimes referred to are primarily those of the Rome Statute since they to a large degree
reflect the case law of the ad hoc tribunals and to a great extent are deemed to constitute
customary international law.

741 Article 7 of the Rome Statute.

742 Article 8 and 8(2)(b)(xxii)-1(3) of the Rome Statute. The requirement of a plan or policy for
war crimes was not explicit in the statutes of the ICTY and ICTR.

743 A distinction can be noted in the Rome Statute, as opposed to the statutes of the ad hoc
tribunals. However, considering the fact that the Rome Statute is largely based upon the
statutes and case law of the ad hoc tribunals and additionally was promulgated as a multi-
lateral effort of 160 participating states, I will in this context solely refer to the provisions
of the ICC.

744 Article 6(b)(4) of Elements of Crimes; Elements of Crimes, Annex III, Preparatory Com-
mittee for the International Criminal Court, n. 17, UN Doc. PCNICC/1999/L.5/Rev.1/
Add.2, (1999).

745 Von Hebel and Kelt, supra note 579, p. 282. “Similar conduct” does not entail that the act
must be a pattern of the same act, e.g. murder, but rather other acts in Article 6 may con-
stitute such a pattern.
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For rape to constitute a crime against humanity, it is required that “the perpetrator
knew that the conduct was part of or intended the conduct to be part of a widespread
or systematic attack directed against a civilian population”7#¢ However, it is clarified
that proof is not required that “the perpetrator had knowledge of all characteristics of
the attack or the precise details of the plan or policy [...] In the case of an emerging
widespread or systematic attack [...] this mental element is satisfied if the perpetrator
intended to further such an attack””# The conduct of an individual perpetrator does
not need to be widespread or systematic in itself if the act, both objectively and with
intent, can be sufficiently linked to the collective attack.** As for the mens rea element
in connection to crimes against humanity, apart from the intent to commit the par-
ticular act, the accused must have been aware that his actions took place in the context
of a widespread or systematic attack. However, the perpetrator need not have detailed
knowledge of the overall attack’# As such, the individual acts in a widespread attack
may vary greatly in nature and gravity meanwhile still constituting a crime against hu-
manity. In fact, the act may have occurred after the hostilities have concluded and still
be considered part of the overall attack”° An attack against a single victim is hence
included, provided it forms part of the widespread or systematic attack.”*' Single acts of
rape can therefore qualify as international crimes depending on the context.

As to war crimes, how does one determine how to distinguish regular interac-
tions that occur between civilians during hostilities from war crimes? In the Tadic
case, the ICTY declared that the events must be “closely related to the hostilities” in
order to be considered war crimes. As such:

746 Article 7(1)(g)-1 (4) of Elements of Crimes.
747 Article 7(2) of Elements of Crimes.

748 Prosecutor v. Mrksic, Review of the Indictment Pursuant to Rule 61 of the Rules of Proce-
dure and Evidence, No IT-95-13-R61, 3 April 1996, 108 International Law Reports 53. In the
Tadic judgment the Tribunal affirmed that in order to reach the high threshold, it would
not simply evaluate one particular act but “a course of conduct”. The offence itself does not
need to constitute an attack but must rather form a part of an overall attack or “comprise
a pattern of widespread and systematic crimes directed against a civilian population”. See
Article 5, ICTY Statute and Prosecutor v. Tadic, supra note 587, para. 248.

749 Prosecutor v. Tadic, supra note 584, para. 659.
750 Prosecutor v. Tadic, supra note 587, para. 251.

751 In the case law of the ICTY, ICTR and SCSL, “widespread” refers to the large-scale nature
of the attack, whereas “systematic” pertains to the organised nature of the acts of violence
and the improbability of their random occurrence. Patterns of crimes are often an indica-
tion of such systematic violence. See UN Doc. $/2009/362, supra note 12, fn. 3. In the judg-
ment of Prosecutor v. Mrksic, the Tribunal delineated the scope of the criminal elements,
stating: “[A]s long as there is a link with the widespread or systematic attack against a
civilian population, a single act could qualify as a crime against humanity. As such, an in-
dividual committing a crime against a single victim or a limited number of victims might
be recognized as guilty of a crime against humanity if his acts were part of the specific
context.” Prosecutor v. Mrksic, supra note 748, para. 30.
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It would be sufficient to prove that the crime was committed in the course of or as part of
the hostilities in, or occupation of, an area controlled by one of the parties. It is not, how-
ever, necessary to show that armed conflict was occurring at the exact time and place of
the proscribed acts alleged to have occurred [...] nor is it necessary that the crime alleged
takes place during combat, that it be part of a policy or of a practice officially endorsed or
tolerated by one of the parties to the conflict, or that the act be in actual furtherance of a
policy associated with the conduct of war or in the actual interest of a party to the conflict;
the obligations of individuals under international humanitarian law are independent and
apply without prejudice to any questions of the responsibility of States under international
law. The only question, to be determined in the circumstances of each individual case, is
whether the offences were closely related to the armed conflict as a whole.”>*

In the Rome Statute of the ICC, there is a requirement that the act occurred in “the
context of and was associated with” an armed conflict’s* In the Elements of Crimes it
is specified regarding the knowledge of an armed conflict, that “there is only a require-
ment for the awareness of the factual circumstances that established the existence of
an armed conflict”75

The ad hoc tribunals have taken into account several factors to determine a nexus
to an armed conflict - for example, the status of the perpetrator and victim (whether
soldier, combatant, non-combatant), the circumstances under which the crime oc-
curred, whether committed in the context of a particular military campaign, if the
crime coincided with the objective of such a campaign and whether the crime was

752 Prosecutor v. Tadic supra note 584, para. 573. See also The Prosecutor v. Kayishema and
Ruzindana, 21 May 1999, ICTR, Case No. ICTR-95-1-T, <www.unictr.org/Portals/o/Case/
English/Kayishema_F/decisions/index.pdf>, visited on 10 November 2010, paras. 185-188:
“[O]nly offences, which have a nexus with the armed conflict”, are covered. Also: “[T]he
term ‘nexus’ should not be understood as something vague and indefinite. A direct con-
nection between the alleged crimes [ ] and the armed conflict should be established fac-
tually. No test, therefore, can be defined in abstracto. It is for the Trial Chamber, on a
case-by-case basis, to adjudge on the facts submitted as to whether a nexus existed”. The
Prosecutor v. George Rutaganda, 6 December 1999, ICTR, Case No. ICTR-96-3-T, <www.
unictr.org/Portals/o/Case/English/Rutaganda/judgement/991206.pdf, visited on 10 No-
vember 2010, paras. 104-105: The Chamber held that “there must be a nexus between the
offence and the armed conflict” and “[b]y this it should be understood that the offence
must be closely related to the hostilities or committed in conjunction with the armed
conflict”. The Prosecutor has the burden of proving beyond a reasonable doubt that “on
the basis of the facts, such a nexus exists between the crime committed and the armed
conflict”.

753 “In the context of” entails that the acts are geographically and temporally connected to
the relevant armed conflict. “Associated with” means that the acts are related to the armed
conflict. See von Hebel and Kelt, supra note 579, p. 286.

754 Article 8 Introduction, Elements of Crimes.
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committed as part of, or in the context of, the perpetrator’s official duty> Particular
care will be taken when the perpetrator is a non-combatant.’s®

The rules of warfare in international humanitarian law do not apply exclusively
to the conduct of military personnel’s It is important to remember that all wartime
sexual assaults, whether committed by a civilian or military person, as a single, iso-
lated incident, or as part of a widespread, systematic military strategy, are prohibited.
Furthermore, regular relationships between individuals are influenced by the belliger-
ency in armed conflicts such that no “normal” relationships necessarily falling beyond
the boundaries of humanitarian law can be said to exist. As such, even relationships
between civilians can reach the level of violations of war.** In cases of rape both by and
against a civilian, a determination would need to be made on the hypothesis “but for”
the war, the rape would not have occurred.”® In the Appeal Judgment of Kunarac, the
ICTY argued that “[w]hat ultimately distinguishes a war crime from a purely domes-
tic offence is that a war crime is shaped by or dependent upon the environment - the
armed conflict — in which is committed”’¢® Further: “The armed conflict need not
have been causal to the commission of the crime, but the existence of an armed conflict
must, at a minimum, have played a substantial part in the perpetrator’s ability to com-
mit it, his decision to commit it, the manner in which it was committed or the purpose
for which it was committed.””*

755 See case law in footnotes 748-749. See also discussion in Schomburg and Peterson, supra
note 518, p. 131.

756  The Prosecutor v. George Rutaganda, 26 May 2003, ICTR, Case No. ICTR-96-3-A, Appeal
Judgment, <www.unictr.org/Portals/o/Case/English/Rutaganda/decisions/030526.pdf>,
visited on 10 December 2010, para. 570.

757 The Prosecutor v. Musema, 27 January 2000, ICTR, Case No. ICTR-96-13-1, <www.unictr.
org/Portals/o/Case/English/Musema/judgement/ooo127.pdf>, visited on 10 November
2010, paras. 274-275: It is “well-established that the post-World War II Trials unequivo-
cally support the imposition of individual criminal liability for war crimes on civilians
where they have a link or connection with a Party to the conflict. The principle of holding
civilians liable for breaches of the laws of war is, moreover, favoured by a consideration
of the humanitarian object and purpose of the Geneva Conventions and the Additional
Protocols, which is to protect war victims from atrocities”. Thus, the accused, as a civilian
“could fall in the class of individuals who may be held responsible for serious violations of
international humanitarian law, in particular serious violations of Common Article 3 and
Additional Protocol II”. The Prosecutor v. Laurent Semanza, supra note 663, paras. 359-
362: “Common Article 3 and Additional Protocol II [...] do not specify classes of poten-
tial perpetrators, rather they indicate who is bound by the obligations imposed thereby”.
“[Flurther clarification in respect of the class of potential perpetrators is not necessary in
view of the core purpose of Common Article 3 and Additional Protocol II: the protection
of victims.” “[C]riminal responsibility for acts covered by Article 4 of the Statute does not
depend on any particular classification of the alleged perpetrator.”

758 Schomburg and Peterson, supra note 518, p. 99.

759 Askin, supra note 205, fn. 1034.

760 Prosecutor v. Kunarac, Kovac and Vukovic, supra note 497, para. 58.
761  Ibid.
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What then distinguishes a particular rape as an international crime from an op-
portunistic attack? Hostilities can last for long periods of time and may even contain
interludes of relative peace. Escalated levels of violence may not necessarily cease in
direct conclusion of the hostilities. High levels of sexual violence may continue, with
no clear distinction between the armed conflict and so-called peace’® Particularly
during long-term conflicts, people engage in sexual relationships, also with members
of the opposing side. Thus rape in wartime is not solely within the province of strategic
plans executed as revenge against the enemy’s culture, but may also be committed for
personal reasons. Rape is increasingly committed both systematically and opportunis-
tically’*® Though the sexual assaults conducted in the above-mentioned conflicts were
largely part of an intentional plan, there were also single, isolated rapes’** Thousands
of women have been sexually assaulted during the conflict for non-military or non-
ethnic purposes. Many times, sexual assaults were not the direct result of an official
policy of ethnic cleansing but were committed because women were vulnerable as a
result of the atmosphere of violence.”*

As noted by the UN Secretary-General: “When sexual violence is a feature of
armed conflicts, there is often a corresponding increase in the incidence of rape and
other forms of sexual violence among civilians.”** Many legal scholars agree that war
increases the likelihood of rape, simply because of the breakdown of structure and
the intensified brutality and inurement to human suffering”¥ Such heightened levels

762 UN Doc. E/CN.4/1998/87, supra note 11, para. 23. Examples include forced prostitution
around military bases that remain after a conflict and the instances of sexual abuse by UN
peacekeepers in e.g. Mozambique and Bosnia. See e.g. UN Doc. A/51/306, 26 August 1996,
Promotion and Protection of the Rights of Children, para. 98.

763  Askin, supra note 11, p. 1, E-M. Condon, “The Incoherent International Jurisprudence of
Rape’, 3:1 Eyes on the ICC (2006), p. 23.

764 C. Mullins, ‘We are Going to Rape You and Taste Tutsi Women’, British Journal of Crimi-
nology 49 (2009), p. 726. See witness testimony in The Prosecutor v. Mikaeli Muhimana,
28 April 2005, ICTR, Case No. ICTR-95-1B-T, <www.unictr.org/Portals/o/Case/English/
Muhimana/judgement/index.pdf>, visited on 10 November 2010, para. 380, Askin, supra
note 205, p. 288.

765 Askin, supra note 205, fn. 995. For example, many of the rapes in Darfur have been com-
mitted opportunistically, not only by Janjaweed or security forces, but also locals, bandits
and others. See Condon, supra 763, p. 25.

766 UN Doc. S/2009/362, supra note 12, para. 7. Reasons for this include the heightened level
of violence, displacement, internally and across borders and general discrimination of
women.

767 Copelon, supra note 263, p. 213, Mullins, supra note 764, p. 726, Wood, supra note 636,
p. 14, Condon, supra note 763, p. 23, Askin, supra note 205, p. 288. Anthropologists and
sociologists are more likely to see the commonalities between rape committed during
varying circumstances. Thornhill and Palmer argue that rape, whether outside or in times
of armed conflict, are similar in that both forms of rape are, at least in part, motivated
by sexual desire. The fact that rape is carried out in large numbers during war is simply
a cause of the high vulnerability of females during war. See Thornhill and Palmer, supra
note 262, p. 134.
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of violence also amplify violence within the family, not solely by combatants in the
conflict. An increase in “ordinary” violence against women has also been recorded.*®
Arguably, other forms of crime, such as theft, are also more frequent in societies struck
by war because punishment is less likely in such circumstances’® This begs the ques-
tion of whether the armed conflict in such circumstances can still be considered to be
a coercive environment, negating genuine consent.

The causality of the act to the armed conflict was noted by the ICTR in the Appeal
Judgment of Rutaganda, noting that a non-combatant which takes advantage of the less-
ened effectiveness of the police in conditions of disorder created by an armed conflict to
murder a neighbour he has hated for years would not generally constitute a war crime.””
In contrast, in the Kunarac case of the ICTY, combatants who took advantage of their
positions of military authority to rape individuals, whose displacement was an express
goal of the military campaign in which they were part, constituted a sufficient nexus.”””

As will be viewed below, the purpose of rape may be of importance in order to
qualify it as a particular international crime, such as torture, which requires a purpo-
sive element. It is, however, an enduring problem in armed struggles to clarify such
a purpose behind the offence, since conflicts tend to lead to lawlessness, which may
in turn result in improvised instances of sexual violence for reasons of sexual grati-
fication””> The contextual elements of the international crimes could exclude many
instances of rape that occur in the context of an armed conflict, but not by the par-
ticipating forces to further the group’s objectives’” In the Akayesu case of the ICTR,
a narrow understanding of the level of connection to the conflict was applied. The ad
hoc Tribunal required that the actions be carried out according to the objectives of the
struggle and that “the crimes must not be committed by the perpetrator for purely
personal motives” but rather “to support or fulfil the war effort”’7* However, the case
law of the ICTY demonstrates that e.g. war crimes can be committed by individuals
both when acting under a direct order or for private gain or lust””* The same is true
for crimes against humanity so long as the violation or injury sustained formed part

768 Bennoune, supra note 719, p. 367.

769 Thornhill and Palmer, supra note 262, p. 134.

770 The Prosecutor v. George Rutaganda, supra note 756, para. 570.

771 Prosecutor v. Kunarac, Kovac and Vukovic, supra note 497. The problem of legally deter-
mining the nexus of “free-riders”, i.e. individuals taking advantage of coercive circum-
stances for personal motives, is dicussed in C. Burchard, “Torture in the Jurisprudence of
the Ad Hoc tribunals’, 6 Journal of International Criminal Justice 159 (May 2008), p. 180.

772 As argued by Provost, proving the individual’s motive beyond reasonable doubt in car-
rying out the acts as part of the war effort may be difficult from an evidentiary stance.
He proposes that the Tadic and ICC approach should predominate and considers that
sexual violence for such motives as pure cruelty should be a war crime if closely related to
the conflict. R. Provost, International Human Rights and Humanitarian Law (Cambridge
University Press, Cambridge, 2002), pp. 101-102.

773 Condon, supra note 763, p. 23.

774  The Prosecutor v. Jean-Paul Akayesu, supra note 30, paras. 636 and 640.

775 Prosecutor v. Tadic, supra note 584, para. 634. See further below in chapter 9.
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of a systematic attack, that the accused was aware of that fact, and the motivation was
not purely personal”7¢ The fact that torture was committed partly for personal reasons
does not exclude a finding of the requisite level of mens rea”””

Though the offence of rape is often not identical in the two separate settings of
armed conflict and peace, rape in general takes many different forms, also outside of
armed conflicts, depending on the circumstances and the identity of the perpetrator.
However, the trauma endured by the victim is obviously not the relevant standpoint
when determining which crimes reach the required level of concern in public inter-
national law. The initial sentiment that all instances of rape are equally egregious and
should be granted equal recognition in the international arena give way to reality and
the fact that one is dealing with different systems of law. To prosecute rape as one of
the international crimes, one can evince from the jurisprudence of the ad hoc tribunals
that, in actual practice, only rape committed by individuals integral to the conflict will
be pursued, not isolated, opportunistic assaults by private individuals.””® It is still nec-
essary to distinguish common crimes that should be dealt with by local jurisdiction,
though committed during an armed conflict, such as theft or assault arising from a
pub brawl” Generally, as viewed through the specific requirements of a plan or policy
as an element of genocide, or a widespread attack regarding crimes against humanity,
systematic rape in the context of international criminal law tends to stem from orders
of a higher authority or a governmental entity rather than from, or committed by, a
single unauthoritative individual.

It is interesting, however, to note that the definition and procedural rules on rape
as promulgated by the ad hoc tribunals has been recognised by regional human rights
courts as an appropriate source for analogy’® The ad hoc tribunals have also recorded
developments in case law concerning rape as a human rights violation and have largely
based their definitions upon general principles drawn from domestic criminal law -
that is, not definitions of rape particularly applied to war situations’* Hence common

776 1Ibid., para. 659. “Thus if the perpetrator has knowledge, either actual or constructive, that
these acts were occurring on a widespread or systematic basis and does not commit his act
for purely personal motives completely unrelated to the attack on the civilian population,
that is sufficient to hold him liable for crimes against humanity. Therefore the perpetrator
must know that there is an attack on the civilian population, know that his act fits with the
attack and the act must not be taken for purely personal reasons unrelated to the armed
conflict.”

777 Prosecutor v. Kunarac, Kovac and Vukovic, supra note 497, para. 155.

778 Considering the threshold of gravity required for prosecution, e.g. by the ICC, it is likely
that only widespread occurrences of rape will be prosecuted, as well as the commanders
in relation to such attacks.

779 Provost, supra note 772, p. 99.

780 Seee.g. M.C. v. Bulgaria, supra note 240 and Ana, Beatriz, and Celia Gonzdlez Pérez (Mex-
ico), supra note 347.

781 See e.g. The Prosecutor v. Jean-Paul Akayesu, supra note 30, Prosecutor v. Furundzija, supra
note 28, Prosecutor v. Kunarac, Kovac and Vukovic, supra note 497. Further discussed in
chapter 9.
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points of reference obviously exist between rape committed in the two separate con-
texts, despite the differences in approach.

5.5.4 Armed Conflict as a Factor in Defining Rape

To what extent has, and should, the context of an armed conflict affect the definition of
rape? The mens rea must necessarily be different since the international crimes require
specific forms of contextual intent, depending on the crime. It is believed that the par-
ticular circumstances of sexual violence in Rwanda and Yugoslavia also informed the
actus reus, i.e. extending the traditional focus on vaginal penetration. However, this is
not informed by the context of international criminal law/ITHL per se.

Particularly the determination of non-consent in sexual relations in the context
of international crimes has caused debate. As will be discussed below, the context of
armed conflict has by both ad hoc tribunals in their jurisprudence been viewed as con-
stituting inherently coercive circumstances.”* The systematic use of force, in this view,
causes an unequal power relationship between the perpetrator and victim. Certain
circumstances are described as automatically vitiating consent, such as captivity.
However, the tribunals and the ICC have taken different approaches, with certain
chambers inclined to disregarding a non-consent based standard as being inappropri-
ate in the setting of international crimes, with others concluding that solely non-con-
sent takes into consideration the individual’s autonomy, though the context of armed
conflict automatically negates consent. It is similarly argued by many authors that the
element is superfluous or not as relevant as in domestic criminal law.’® The UN Special
Rapporteur on systematic rape, sexual slavery and slavery-like practices during armed
conflict has also emphasised that the definition of rape must of necessity be different
in the two separate contexts: “The manifestly coercive circumstances that exist in all
armed conflict situations establish a presumption of non-consent and negate the need
for the prosecution to establish lack of consent as an element of the crime.””%

The circumstances of armed conflict arguably affect who is considered a victim,
and therefore whether consent represents a necessary avenue of inquiry. It could be
reasoned that there is a presumption that the consent of an individual victim is im-
material when an entire population is subjected to oppression, especially in the form
of sexual assault’® In international criminal law, the crimes tend to be viewed as di-
rected against a particular community or against the international community as a
whole. For Schomberg, the role of non-consent must then be different in mass atroc-
ities. Accordingly, if the protected interest and the harm pertain exclusively to the
sphere of the actual victim, then consent may be relevant to the criminal liability of
the perpetrator. However, criminal liability for acts that violate common values or the

782 Ibid.

783 De Brouwer, supra note 518, p. 120, Schomburg and Peterson, supra note 518, p. 128,
MacKinnon, supra note 466, p. 952, UN Doc. E/CN.4/Sub.2/1998/13, supra note 10, para.
25.

784 UN Doc. E/N.4/Sub.2/1998/13, supra note 10, para. 25.

785  Fitzgerald, supra note 407, p. 641.
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interests of more than one person cannot be excluded on the basis of a non-consent-
based standard.”* In such argument, non-consent is not a dividing line between legal
or illegal sexual conduct because the implications of the crimes go beyond the “mere”
victim in question. In Schomburg’s words, the international crimes primarily “protect
supraindividual values. It is therefore difficult to imagine that any act falling into this
category can be interpreted solely as an attack on individual autonomy, for which re-
sponsibility depends on the approval or nonapproval of one person.””*

Furthermore, in certain ad hoc Tribunal cases, the ethnicity of the victim ap-
pears to have automatically informed the finding of non-consent”* It must, however,
be taken into account that relationships can arise between consenting adults during
armed conflicts, including those between members on opposing sides.”® The question
is particularly pertinent with regard to jurisprudence, demonstrating that single acts
of rape can qualify as international crimes, depending on circumstances. All sexual
relations during violent upheaval cannot as a matter of course be imputed to be coer-
cive, interpreting every liaison in an armed conflict in that perspective. Such relations
may develop for various reasons, just as in peacetime.

Critics of the automatic designation of all armed conflicts as coercive include
Robert Hayden. He insists that the definition of rape has been excessively imbued
with notions of power and violence, rather than the main issue of non-consent. He
claims that “the recent focus on violence in place of consent has distorted perceptions
of many cases of gender relations in situations of ethno-national conflict by labelling
almost all sexual relations between members of conflicting ethno-national communi-
ties as violent, despite what seem to be the strategic choices in the matter of the parties
themselves”7° This would deny agency and power to all women of certain communi-
ties that are victimised. According to Hayden, equating sexual relations with violence
invalidates relationships against the background of mass sexual violence that in other
contexts would be acceptable. In other words, the circumstance of an armed conflict
and a definition of rape that presumes non-consent and focuses on force serves to
disempower women. In fact, in assuming that all sexual relations to be forced without

786 Schomburg and Peterson, supra note 518, p. 125.

787 1bid., p. 125.

788 The Prosecutor v. Gacumbitsi, 17 June 2004, ICTR, Case No. ICTR-2001-64-T, <www.unic-
tr.org/Portals/o/Case/English/Gacumbitsi/Decision/040617-judgement.pdf>, visited on
10 November 2010, para. 688: “[CJoercion may be inherent in certain circumstances, such
as armed conflict or the military presence of Interhamwe among refugee Tutsi women
at the bureau communal.” The Prosecutor v. Gacumbitsi, supra note 592, para. 155: “[T]he
Trial Chamber is free to infer non-consent from the background circumstances, such as
an ongoing genocide campaign [...].” Prosecutor v. Kunarac, Kovac and Vukovic, supra
note 409, paras. 585 ef seq.

789 Schomburg and Peterson, supra note 518, p. 126.

790 Hayden, supra note 701, p. 28.
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inquiring into the issue of consent deprives women the capacity of autonomy. It turns
all women’s bodies collectively into property or territory.”

Social hierarchies exist at all times, be it based on gender, status, ethnicity or
other power imbalances. The issue of power imbalances in sexual relationships is al-
ready considered in most domestic laws, for example, pertaining to liaisons between
adults and children. According to feminist legal scholars, rape in armed conflict is but
one expression of the inequality of the power between the genders also in peacetime.
These hierarchies are more obviously expressed in times of armed conflict with dis-
tinctive categories of opposing parties. Women and children are frequently at the bot-
tom of the hierarchy and particularly targeted in both contexts’*> However, because
of the added component in armed conflicts of the collective as the main target, rape is
frequently performed with a specific intent of destruction, in the context of particu-
larly brutal and coercive circumstances, which may inform the definition of rape. It is,
nevertheless, important to not solely ascribe such coercive circumstances to wartime
rape but to acknowledge the realities of power inequalities in all contexts. What we
may find is that despite the different conditions, the same considerations will still need
to be analysed when defining the crime. The question arises whether the main differ-
ence between rape committed in wartime as opposed to peace is mainly an evidentiary
matter. For example, since coercion is considered inherent in armed conflict, there is
no need to demonstrate additional coercion by the perpetrator. This will be further
discussed in the chapter on international criminal law.

5.6 Common Forms of Rape in Peacetime

Similarly to understanding the context of sexual violence in armed conflict, it is rel-
evant to briefly mention the most common forms of sexual violence outside of such
contexts since it may inform or diverge from a domestic or international definition of
rape. The nature of attacks is an important consideration in so far that the definition of
rape has to bear in mind the nature of sexual violence corresponding to the protective
interests in society.

Studies show that an overwhelming number of rape victims are women and rape
thus constitutes a gender-based crime’* It often takes place in private settings and in-

791 An example is the mass rapes in Punjab during the partition between Pakistan and India
where approximately 40,000 women were abducted and raped. It has been concluded that
many women were in fact not abducted but agreed to sexual relations and disapproved of
the subsequent label of all instances of sexual relations as rape. Hayden, supra note 701, p.
36.

792 C. Chinkin, ‘Rape and Sexual Abuse of Women in International Law’, 5 European Journal
of International Law 326 (1994), 15 Years of the United Nations Special Rapporteur on
Violence against Women, its Causes and Consequences, (1994-2009), p. 113.

793 BRA: Valdtikt, En Kartldggning av Polisanmilda Valdtakter, Rapport 2005:7, p. 12, Dif-
ferent Systems, Similar Outcomes? Tracking Attrition in Reported Rape Cases Across Eu-
rope, Lovett, Jo & Kelly, Liz, funded by the European Commission Daphne II Programme,
CWASU, (2009), p. 104. The study compared rape charges and attrition rates of all Council
of Europe states. Male victims ranged from 2-8 per cent of the charges. Solely three cases
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tersects with domestic violence, stalking, forced marriage, trafficking and other forms
of violence against women.”* According to a UN global survey, between 20 and 40 per
cent of women have experienced sexual assault by men other than partners.’* Statistics
from the United Nations Interregional Crime & Justice Research Institute found that
an average of 1.7 per cent of women reported rape victimisation and o.5 per cent men,
with the highest instances in industrialised countries such as the US, Iceland, Sweden
and Northern Ireland.”*°

Although the numbers vary, studies illustrate that rape victims frequently know
the rapist. A study by the United Nations Research Institute of 30 countries shows that
offenders were known to the victim in approximately half the incidents and in over a
third the assailant was known by name. Such known assailants were either an ex-part-
ner (11 per cent), colleague or boss (17 per cent), current partner (8 per cent) or friend
(16 per cent)’” In a major research study by the European Commission on attrition
rates in rape cases of all European states, approximately 67 per cent of suspects were
known to the victim, most frequently a current or ex-partner”*® In a multi-country
report by the World Health Organization (WHO) on violence against women com-
paring ten countries representing diverse cultural, geographical and urban/rural set-
tings, statistics on both sexual violence by partners and non-partners were recorded.”
The results on sexual violence by non-partners displayed varied results ranging from
1 per cent (Ethiopia and Bangladesh) to 10-12 per cent (Peru, Samoa and Tanzania).*°
Forced intercourse by an intimate partner was distinctly higher, ranging from 4 per
cent (Serbia and Montenegro) to 46 per cent (in Bangladesh and Ethiopia provinces).**

existed of female suspects in this study, albeit most countries had a gender-neutral defini-
tion of the law.

794 Different Systems, Similar Outcomes? Tracking Attrition in Reported Rape Cases Across
Europe, p. 112.

795 Violence against Women: A Statistical Overview, Challenges and Gaps in Data Collection
and Methodology and Approaches for Overcoming Them”, Expert group meeting, Organ-
ised by UN Division for the Advancement of Women, 11-14 April 2005, p. 6.

796 UN Interregional Crime & Justice Research Institute, Criminal Victimisation in Inter-
national Perspective, Key Findings from the 2004-2005 ICVS and EU ICS. It compared
the level of crimes in 30 countries, conducted through surveys of the general population,
albeit predominantly from European countries.

797 Ibid., p. 8o.

798 Different Systems, Similar Outcomes? Tracking Attrition in Reported Rape Cases Across
Europe, p. 106. According to Wertheimer, supra note 252, pp. 90-91, approximately 75-80
per cent of rape victims know the perpetrator.

799 WHO Multi-Country Study on Women’s Health and Domestic Violence against Wom-
en, Initial Results on Prevalence, Health Outcomes and Women’s Responses, (2005). The
study compares Bangladesh, Brazil, Ethiopia, Japan, Peru, Namibia, Samoa, Serbia and
Montenegro, Thailand and the United Republic of Tanzania based on interviews with
24,000 women.

800 Ibid., p. 43. Sexual violence was here understood as forceful sex or performing a sexual act
that they did not want.

801 Ibid., p.31.
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The most common location of assaults is the private sphere, most frequently the
home of the victim or suspect.®*> The overwhelming majority of victims report that
the rapist does not use a weapon, numbers ranging from 1-8 per cent of the cases, with
weapons used equally by strangers and partners.*> Two-thirds of victims report no
physical injury apart from the penetration itself.*>* Several additional surveys support
the finding that while a substantial minority do incur serious physical injury, the large
majority of victims do not.*s The European Commission study shows that injury rates
were highest among assaults by ex-partners (50 per cent) and current partners (40 per
cent), as opposed to 24 per cent of rapes by strangers, which challenges the notion that
stranger-rapes are more violent.*® This disproves the common understanding that
violence by partners are more difficult to verify.

As regards the victim’s reaction to the assault, it is understood that the majority
(72 per cent) take certain positive action such as resistance, warning or trying to scare
the offender, whereas 18 per cent take no self-protective action.®” It has, however, been
noted that victims of sexual violence frequently submit to such violations rather than
physically resist, as a matter of self-preservation because of fear of further violence or
as a result of shock leading to paralysis.®® Resistance by the victim may in fact increase
the risk of being subjected to injuries.**® By requiring that the victim responds with
physical violence to an attack, she risks escalating the level of violence and intensify-
ing her own injuries merely to prove them.* This leads us to understand that rape is a
gender-based crime and is seldom an attack by a stranger, which is the most common
assumption on rape. Rather, it most commonly occurs in the so-called private sphere,
often by an acquaintance. In most cases no weapons are utilised but other forms of
coercion. Such realities must be taken into account when constructing an appropriate
definition of the crime. It may not only inform the definition of rape but also affect the
evidence of such elements.

802 Different Systems, Similar Outcomes? Tracking Attrition in Reported Rape Cases Across
Europe, p. 106.

803 According to Criminal Victimisation in International Perspective, Key Findings from the
2004-2005 ICVS and EU ICS, p. 80, weapons were rarely used (8 per cent of assault cas-
es). In Different Systems, Similar Outcomes? Tracking Attrition in Reported Rape Cases
Across Europe, p. 106, weapons were used in 1-7 per cent of cases in all countries.

804 Wertheimer, supra note 252, pp. 90-91

805 Temkin, supra note 188, p. 167.

806 Different Systems, Similar Outcomes? Tracking Attrition in Reported Rape Cases Across
Europe, p. 106.

807 Wertheimer, supra note 252, pp. 90-91.

808 SOU 2001:14, p. 123 and M.C. v. Bulgaria, supra note 240.

809 Spohn and Horney, supra note 149, p. 23, M.C. v. Bulgaria, supra note 240. Reports from
e.g. the conflict in former Yugoslavia show that women who resist sexual violence run a
higher risk of being killed by their attacker. Fitzgerald, supra note 407, p. 644.

810 This means that women who offer resistance in the required sense of the law, are more
likely to suffer serious injuries. Rhode argues that in this sense, the law has promoted a
kind of death-before-dishonour philosophy. See Rhode, supra note 25, p. 247.
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5.7 The Prohibition of Rape from Feminist Viewpoints

5.7.1 The Impact of Gender in Defining Rape

As mentioned, a further contextualisation of the definition of rape can be made
through theories of feminist doctrine. Similar to the view on the manifestation of rape
in armed conflicts, it points to the inherently coercive aspect of gender imbalance in
society. Feminist legal scholars have in fact been instrumental in law reforms on sexual
violence in many states, helping to dispel long-standing and widely held false notions
on rape and eradicating the formalisation of stereotypical gender roles.® The same is
true for the development of international law on this matter.

Such scholars have since the 1970s advanced the idea that crimes such as rape
are simply one expression of the suppression of women that pervades our patriarchal
society. Rape is thus the ultimate symbol of male repression. The arguments are based
on the perceived imbalance of power that exists between the genders, also reflected
in sexual relations. Rape is held to be caused by the patriarchal structure of society
where men are taught to dominate women. Rape is seen as a political act, rather than a
sexual expression. The constant presence of sexual violence as a threat in the everyday
life of all women is presumed by feminist scholars. Brownmiller, for example, submits
that rape is central to the suppression of women and a constant consciousness in all
women, asserting that rape “is nothing more than a conscious process of intimidation
by which all men keep all women in a state of fear”.*”> As such, rape may well be an act
of violence similar to other forms of physical assault, but “the meaning of this violence
is unmistakably the demonstration of power over women”. This fear, as well as the ac-
tual experience of rape, is a form of social control of women.*> Thus social inequality is
retained through women having to adjust their behaviour and social life to those that
are considered “safe”. In that sense, fear further fuels the existing traditional gender

811  See e.g. Brownmiller, supra note 281, Estrich, supra note 231, Dworkin, supra note 269,
MacKinnon, supra note 491, Rhode, supra note 25, West, supra note 270, McGregor, supra
note 192. See a general overview in Torrey, supra note 220. It should be noted that in many
countries, feminist scholarship and activism concerning rape has waned in the last dec-
ade, presumably as a consequence of legislative changes in many states and the focus on
other issues, e.g. domestic violence. See S. Caringella, Addressing Rape Reform in Law and
Practice (Columbia University Press, New York, 2009), p. 2. Much of the literature on the
matter is thus from the 1990s or even earlier.

812 Brownmiller, supra note 281, p. 15. See also MacKinnon, supra note 491, p. 130, Berglund,
supra note 216, p. 90.

813 C.Roberts, Women and Rape (New York University Press, New York, 1989), p. 38. Accord-
ing to certain studies, this fear is in fact greater than the actual occurrence of rape would
warrant.
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roles.®* This intimidation weakens women’s social achievement and empowers tradi-
tional gender roles that develop into social policy.*s

In consequence, factors such as the gender roles constructed by society and the
subordinate functions that women hold in most societies, economically and socially,
mean that they are more vulnerable to violence, both in armed conflict and peace.®
Each individual subjected to sexual violence is targeted in the capacity of belonging
to either gender, that is, for being either a man or a woman. The violation suffered
is therefore inherently connected to the victim’s gender, whether male or female.
However, the fact that it is chiefly women that are subjected to rape, sexual harassment
and prostitution shows that gender inequality has a clear sexual dimension. Cahill
argues that the fact that men can be raped, but often are not, “emphasizes the extent to
which rape enforces a systematic (i.e. consistent, although not necessarily conscious),
sexualized control of women”.*” It is even suggested that the attack on female sexual-
ity is so intrinsic to the act of rape that the crucial aspect of male rape is that the man
is placed in the role of the sexually submissive — a “social woman”, i.e. is feminised.*®

In a sense, the part played by feminists is not to provide a neutral voice of reason.
As MacKinnon argues, they “are not attempting to be objective, [but] are attempting to
represent the point of view of women”.*® The primary interest of the critique regarding
sexual violence has been on amending or introducing national laws pertaining to rape.
The aim of such reforms has concerned the full range of activities in the justice sys-
tem with intent to decrease levels of sexual violence, developing measures to increase
reporting by victims and rates of prosecution and conviction.*** Feminists have also
largely used language as an instrument in analysing concepts and the views and values
that they express, so that “rather than being neutral or naturally ordained, it reflects
the world views and chosen meanings of those who have had the power to affect defini-
tions and create terms”.*

What are the arguments of feminist scholars on how gender roles influence a defi-
nition of rape? To a certain extent they have changed the face of the rapist, from rape
being viewed solely as a stranger attack to acknowledging that sexual violence occurs

814 Roberts, supra note 312, p. 378.

815 In fact, the social construction of the differences in male and female sexuality leads to a
situation where the primary threat for men tends to be assault, whereas the inherent threat
for women is one aimed at their sexual being and freedom. See Cabhill, supra note 327, p. 55.

816 Chinkin, supra note 737, p. 42.

817 Cahill, supra note 327, p. 45.

818 Ibid., p. 45.

819 Quénivet, supra note 135, p. 15.

820 P.Novotny, ‘Rape Victims in the (Gender) Neutral Zone: The Assimilation or Resistance?’,
1 Seattle Journal Social Justice 748 (2002-2003), p. 745.

821 Finley, supra note 1, p. 887. According to Finley, the use of language reflects and reinforces
the white male norm and has marginalised all other groups: “Because the men of law have
had the societal power not to have to worry too much about the competing terms and un-
derstandings of ‘others’, they have been insulated from challenges to their language and
have thus come to see it as natural, inevitable, complete, objective, and neutral.” See p. 892.
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in everyday situations.®>* They have also changed the face of the victim, emphasising
that no category of women is exempt from rape. They have challenged the view in
many cultures that the harm of rape is against the family and damages the purity of
the victim and encouraged the recognition of rape as a violation of the person. Lynne
Henderson believes that cultural conventions about heterosexuality to this day create
myths and transform most sexual acts that are experienced as rape into “sex” and non-
crimes.® Accordingly, cultural beliefs about what constitutes “normal” heterosexual
practices have led to failure in reducing sexual abuse.

Similarly, historical sexual morals have been inherited that have led to presump-
tions of what women want, or are, as sexual beings. Men are cast as initiators of sexual
encounters, with the female as a passive participant. There is also a presumption of
moral guilt on the part of women.** As will be further noted in the chapter on cultural
relativism, culture heavily influences society’s gender roles and its perspective on ap-
propriate behaviour for men and women in sexual situations. This has often been re-
flected in the definition of rape in domestic laws. Because of cultural norms, men and
women may become indoctrinated into assuming the roles of the persistent versus the
passive in sex.* These sexual stereotypes, which come from historic power relations,
to a certain extent persist and arise in legislation on rape.

Catherine MacKinnon is at the forefront of exploring rape in the context of gen-
der roles. She proposes that women experience certain common aspects between what
is legally defined as rape and what is considered to be normal sexual relations. The
difficulty in distinguishing rape from sexual intercourse is that for women, there is
little difference in an atmosphere of male dominance.®® This springs from the idea
that sexual intercourse per se is unequal. Sharon Deevey suggests that all heterosexual
sex that occurs within the framework of a patriarchal society is an act of rape, since
every man has power and privileges over women.*” The division of rape and sex in
largely all legal systems therefore does not correspond with the experience of most
women. MacKinnon observes that, according to a feminist view of rape, sexuality is “a
social sphere of male power to which forced sex is paradigmatic”, and that rape is not
an aberration but rather part of a cultural interpretation of sexuality that centres on
male domination.®® These arguments have been criticised for incapacitating women,
i.e. indicating that women cannot choose freely and for implying that women are not

822 A.Dworkin, Our Blood: Prophecies and Discourses on Sexual Politics (Harper & Row, New
York, 1976), p. 45. “Rape is not committed by psychopaths or deviants from our social
norms — rape is committed by exemplars of our social norms [...] Rape is no excess, no
aberration, no accident, no mistake - it embodies sexuality as the culture defines it.”

823 Henderson, supra note 318, p. 42.
824 Ibid., p. 42.

825 McGregor, supra note 192, p. 7.

826 MacKinnon, supra note 214, p. 174.

827 S. Deevey, ‘Such a Nice Girl’, in N. Myron and C. Bunch (eds.), Lesbianism and the Wom-
en’s Movement (Diana Press, Baltimore, 1975), p. 21.

828 Ibid., p. 147.
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reliable witnesses in rape proceedings.®® On a more general note, the feminist cri-
tique, similarly to the discussion above concerning inherently coercive circumstances
in armed conflicts, simply propose that male dominance in society creates a coercive
context. The feminist critique of the patriarchal society does not necessarily imply that
all men oppress women, but rather that the structure of society per se results in perva-
sive violence against women.

In that sense, rape has often been viewed against a background of ordinary het-
erosexual relationships. How has this informed the definition of rape? Roberts believes
that society has created an atmosphere where women are rebuked for being insuf-
ficiently careful, rather than constructing social conditions where women need not
fear male sexual aggression.®° Male aggression is viewed as a natural response to fe-
male seduction and women should take precautions in such things as not dressing too
provocatively, in not walking the streets alone, not drinking excessively, and never
entering a man’s home alone. In this respect, the conduct of the women still plays a
major part in determining a finding of rape. While the focus lies on the actions of the
female, the judgment of her behaviour is male. Weiner for example holds that since
men and women are socialised to accept coercive sexuality as the norm in sexual be-
haviour, men consider aggressive behaviour as seduction, and what women consider
rape is understood as “normal” behaviour by the legal system.®' A gap may thus exist
between what is experienced as rape by the victim and that as defined by a legal system.
Defining rape from a male perspective might expect that a non-consenting partner is
overcome only by force, whereas a woman in a threatening situation might simply say
“no” and cry.*> The myth that the female victim can always prevent a rape by scream-
ing or resisting still remains in many jurisdictions.® This demonstrates an attitude of
blaming the victim, or at least a shared burden, that seldom arises in the discussion of
other crimes.

The idea that certain classes of women cannot be victims of rape is a prime ex-
ample of the gender imbalance in definitions of rape in certain countries. For exam-
ple, prior to 1990, Turkish law provided for a reduction in sentence of one-third if the
victim was a prostitute.®** Such gender imbalance has been criticised by various UN
organs and the European Court of Human Rights in its case law.* In C.R. v. the United
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Kingdom, the Court examined the prosecution of the applicant for the attempted rape
of his wife, though marital rape at the time had not been explicitly recognised in the
jurisprudence of British courts.®*® The domestic courts held that the common law
had departed from the understanding of exempting marital rape, supported by the
European Court, which stated that “the abandonment of the unacceptable idea of a
husband being immune against prosecution for rape of his wife was in conformity not
only with a civilised concept of marriage but also, and above all, with the fundamental
objectives of the Convention, the very essences of which is respect for human dig-
nity and human freedom”®” The main notion of equality and non-exclusion of certain
categories of individuals from bringing charges of rape can also be applied to other
groups, for example, men who in certain domestic definitions of rape are cast solely in
the potential role as assailant by the actus reus. Additionally, many countries have and
continue to prescribe rape as a violation of a woman’s honour.%*

The reformers of laws on rape therefore face the test of drafting a definition that
accounts for the violation of both women’s bodies and their dignity, and understands
the contexts in which rape occurs. How can gender be borne in mind when construct-
ing a definition of rape? Is a specific definition of rape preferable from the feminist
viewpoint? Against a background of an imbalance of power, how does one identify
which acts of sex should be criminalised when even “normal” sexual relations are un-
equal? As various scholars have made clear, rape is at the “end of a continuum of male/
aggressive female/passive patterns, and an arbitrary line has been drawn to mark it oft
from the rest of such relationships”.®® Several of them advocate ensuring that inher-
ent differences between the sexes be made “costless”.® By placing offences of rape

836 C.R. V. The United Kingdom, supra note 38;.

837 Ibid., para. 42.

838 Several South American countries, prior to recent legislative amendments, defined rape
as a crime of honor and morality as opposed to a violation of bodily integrity. Rather than
the word “victim” in the definition, sexual violence was an “attack on decency” on “de-
cent women”. The Argentian Penal Code used language such as “purity,” “chastity” and
“decency” in its law on sexual violence. See also Brazil’s penal code, prior to amendment
February 2005, Ecuadorian Penal code, amended 1 June 2005. See discussion in e.g. The
Annual Report, Inter-American Commission on Human Rights, 1997, Chapter IV: Con-
clusions.

839 A.Medeaand K. Thompson, Against Rape (Farrar, Straus and Giroux, New York, 1974), p.
11.

840 Littleton argues that we have to acknowledge the disadvantages that women face as a re-
sult of their biological characteristics, but also those that result from women’s social traits
and make sure that all such sexual differences are made “costless”. In order to do this,
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in a larger framework where women have traditionally been afforded a lower status,
feminists seek to redefine rape in ways that empowers women. A proposal was, for
example, once made in Sweden to define rape as a gendered crime, in order to “portray
reality”.5

The impact of the feminist approach has been a “re-characterization of rape in
the domestic laws of many states from a sexually motivated crime committed by su-
perior force to a crime of power and dominance committed through sexual difference
and vulnerability”.*+> Feminists have challenged traditional understandings from the
harm of rape to the elements of rape. Whereas certain authors propose a force-based
standard as being more appropriate in the protection of women, others have reached
the opposite conclusion.*# A non-consent-based standard may arguably lead to an ex-
cessive emphasis on the behaviour of the female victim. On the other hand, concen-
trating on force does not view the autonomy of the individual as the protective interest
since other coercive acts may induce someone to unwanted sex. A non-consent based
standard adopts the perspective of the victim, since it may consider forms of coer-
cion experienced by the victim that would not be included in other standards. Certain
feminists assert that a definition must entail the element of an affirmative consent on
the part of the participants.®+ In general, at least, it is agreed that a resistance require-
ment is highly discriminatory and harmful.** Various understandings also exist as
to the mens rea of the crime, certain authors favouring strict liability.** In this sense,
feminist scholars have succeeded greatly in acknowledging the injuries of rape from a

of rape that requires an element of force is not objective nor does it make gender differ-
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control property, which is afforded comprehensive protection. As Schulhofer observes,
when women demand comparable protection for their sexual integrity, they are criticised
for demanding special privileges or “wallowing in victimhood”. Ibid., p.13.
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haviour of the parties or as a shorthand method for classifying certain forms of sexual
behaviour as normal.” See Chamallas, supra note 26, p. 795.
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female perspective, widening the perception of rape from a property matter to that of
focusing on the sexual autonomy of women. However, as noted by Quénivet, few femi-
nist authors have ventured to suggest a definition of rape in their work, limiting the
matter to critiques of the use of either “non-consent” or “force” as elements, whether
in national or international law.?+

The feminist view on the function of sexuality in relations between the genders
has naturally not gone uncriticised. It is argued that such a fundamentalist and macro-
oriented view of society creates static positions for men and women, presumptuously
assuming that the circumstances are a constant reality and similar for all people and
cultures.**® As indicated, criminal law focuses on the interests of the individual, and
the concerns of a collective, in this case women as a group, are difficult to take into
consideration unless such theories inform the harms of the particular woman in the
case at hand.** Constructing a definition bearing in mind gender roles may lead to
non-neutral definitions, for example by not including male rape because it does not
constitute the most common form of rape nor fits theories of gender subordination. A
fear exists that regular sexual interactions will be qualified as subordination and each
encounter imbued with a sense of inequality. It can also be considered condescending
in that it casts women as the weaker gender with a passive relationship to sex.

Podhoretz suggests that feminist scholars have engaged in “a brazen campaign to
redefine seduction as a form of rape, and more slyly to identify practically all men as
rapists”.° He further maintains that non-violent verbal and psychological methods
employed as a means to overcome a woman’s resistance, which feminists insist should
be included in the definition of rape, in actual fact constitute seduction. The subjective
stance is also apparent in the fact that the occurrence of male rape has generally been
ignored in the legal literature and in the work of feminists, plausibly because of fear
that it may detract from the cause of criticising the patriarchal structure of laws on
rape. However, feminist theories are important contributions to the question of con-
text as a factor in defining or proving an act of rape and has informed discussions on
rape as a form of the human rights violation of discrimination on the basis of sex. The
theories have also led to relevant discussions on what constitutes coercion and what
are appropriate antecedents to forming genuine consent to sexual relations.

5.7.2 Feminist Critique of International Law

Though the interest shown in international law has been of more recent concern for
feminist scholars, it has led to extensive work in analysing international humanitar-
ian law and international human rights law from the perspective of women’s equality.
Internationally this has rendered violence against women visible on the international
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arena, whether during armed conflicts or peace.®® Women’s rights, since the 1980s
women’s movement, have largely been formulated within the international human
rights framework and activists have worked from within that structure to expand and
redefine their scope. As Yakin Ertiirk argues, “the formulation of rights-based claims
by women remains an important strategic and political tool as this language offers a
recognized vocabulary for framing social wrongs”.?

In the 1980s, feminist scholars primarily focused on the inclusion of women’s
rights in the field of international law. Their objective was to assimilate women’s con-
cerns with the existing bodies of law, for example in arguing that rape was indeed
prohibited under THL.*3 In the period that followed, critics held that the inclusion
of women’s rights into international law was not sufficient since the construction of
this field of law was considered to be essentially male. This gave way to a structural
critique finding the regime itself fundamentally flawed. This was due to the exclusion
of women from international positions, resulting in the creation of a body of inter-
national law that overlooked the concerns of women.** The CEDAW Committee has
observed: “There are few opportunities for women and men, on equal terms, to repre-
sent Governments at the international level and to participate in the work of interna-
tional organizations.”* Within the structural critique, similar issues might be raised
but from another viewpoint. For instance, Charlesworth has pointed out that rape in
armed conflict is indeed acknowledged as a violation, but as a harm to the woman’s
honour or as genocide - that is, not fully recognising women as subjects.®® Criticism
has also concerned the fact that human rights activists have sought to include women’s
human rights within the already established parameters of international law in, for
example, interpreting domestic violence as torture and rape as a war crime.*” While
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creative, where women’s concerns diverge from “male” interests, for instance, concern-
ing reproduction, they risk being unrecognised as human rights.

According to the feminist legal method, the silences in international law are as
important as the positive rules, and the gaps in relation to issues of concern to women
are considered systematic.’® In the words of Steiner, Alston and Goodman, of the sev-
eral blind spots in the early development of the human rights movement, none is as
striking as the movement’s failure to pay attention to violations of women’s rights.’
The difficulties in gaining recognition for the responsibilities of states in ensuring
women’s human rights, and the relatively late response of the UN, has mainly been
two-fold. Women’s rights were not considered universal human rights, and were not
considered to be internationally justiciable wrongs in that they mainly concerned the
actions of private individuals. Examples include the lack of an explicit prohibition of
sexual violence as an international human rights offence as well as the failure to cat-
egorise violence against women as a form of discrimination in CEDAW. This is per-
haps a result of the fact that the unequal position between the genders is also reflected
in international law. For instance, international human rights law concentrates on the
protection of the individual from abuses of the state, whereas most forms of violence,
and the oppression of women, occur at the hands of private actors.®° In that sense a
dichotomy has been created between private and public harms, with only the latter be-
ing recognised by international law.*" It arguably demonstrates a reluctance to find a
nexus between violence against women and international human rights law and a fear
that such typically private behaviour will dilute international law.%®
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The ideas of feminist scholars have greatly influenced international law. For ex-
ample, the UN Secretary-General has stated that patriarchy is entrenched in social
and cultural norms, which has been institutionalised in law and political structures.
Though it may take different forms, depending on the society and culture in question,
it is reflected among other things in the pervasive nature of violence against women.
One of the key means of maintaining this order lies in controlling women’s sexuali-
ty.*® That women have endured a collective social history of deprivation of power and
authority is understood as a fact, as is the universal oppression of women - though
manifested in different ways depending on the culture.*** Violence against women, in-
cluding sexual violence, has subsequently been interpreted as an expression of gender
discrimination by the CEDAW Committee.®*> Every act of rape is thus seen as a mani-
festation of such discrimination and as a symbol of female subordination. Whereas
the civil and political rights of women were the initial concern of the human rights
movement, the UN Commission on Human Rights has noted that “the articulation of
sexual rights constitutes the final frontier for the women’s movement”.**¢

The mass rapes committed in former Yugoslavia and in Rwanda opened a new
era of feminist academics interpreting IHL and the burgeoning field of international
criminal law.*” It is apparent that the feminist movement among legal experts initially
aimed to merely make rape “visible”, as a common occurrence in armed conflict and
as an offence. The UN Secretary-General’s Special Representative on Sexual Violence
in Conflict has noted that sexual violence during conflict has been invisible, as op-
posed to other forms of violence, precisely because it primarily targets women and
girls.*® Similarly, “[m]atters of war and peace are measured in terms of bombs and bul-
lets, rather than whether women can get to market without being robbed or raped”®
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Again, it was emphasised that rape impedes women’s political, economic and social
participation.’° As strides were made, a shift occurred where the acknowledgement of
sexual violence as a fact of war was insufficient. The aim was set on reclassifying rape
as an independent and grave crime. In the words of Janet Halley, “making rape visible
contextualised sexual assaults in war — while framing sexual violence as an independ-
ent predicate crime reclassified rape as war”.*”* The realisation that war could be per-
petrated through sexual violence as a military tactic became the greatest achievement
of the movement. Just as the influential feminist movement of the 1970s analysed the
rape definition in domestic laws, including the non-recognition of marital and date
rape and uncovered a system based upon male presumption, so did international law
similarly undergo a gendered reinterpretation. The systematic rape of both men and
women in these conflicts has spurred international community to re-evaluate existing
legislation and create new substantive laws to eradicate impunity. Some feminists have,
however, objected to the extensive focus on rape in armed conflict and the attention
given to rape as genocide, whereas other forms of rape committed in armed conflict
or in peacetime, though equally grave, does not engender similar levels of interest.*

In conclusion, the feminist critique has legitimised evaluations of the origin and
impact of laws in municipal legal systems and, within the international law frame-
work, has disclosed limitations in the regime and remedial opportunities.®”” It has been
valuable in acknowledging that violence against women is a matter of international
concern, demonstrating the discriminatory nature of rape as well as reforming domes-
tic definitions of the offence to better recognise the sexual autonomy of the individual.
The recognition of the gendered nature of sexual violence is of particular importance
for the discussion on rape as a form of sex discrimination, as discussed. The femi-
nist method thus provides a lens through which to evaluate the apparent neutrality of
regulations.

5.8 Male Rape - The Excluded Victim?

As previously concluded, the main victims of sexual violence in both peacetime and
during armed conflicts are women. This explains the extensive attention and research
on the female victim and the underlying aspect of gender discrimination. Women are
most at risk of such violence and additionally face gender-based obstacles when seek-
ing remedies.”* However, it has become increasingly realised in recent armed conflicts
that to a considerable extent men are also targeted. This fact must be taken into ac-
count when discussing the definition of rape. To a certain degree this conflicts with
the presumption of feminist authors that sexual violence is a gender-based crime. Also
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acknowledging the occurrence of male rape would thus call for gender-neutrality of
the definition and application of rape.

Most jurisdictions define rape as penile penetration of the vagina, casting women
solely as victims and men as perpetrators.”s Many states classify male rape as “forcible
sodomy” or “homosexual rape”.*”* The separation of offences depending on the gender
and age of the victim still exists in many jurisdictions. Rape of a woman by a man is
often treated differently from a male to male rape. The rape of a girl often attracts a
different sentence to that of a boy, despite involving similar behaviour.””” This may be
a result of the culturally sensitive issues of homosexual acts, or reflect the historical
gender imbalance and the large majority of male to female sexual assaults. Male rape
was until recently generally perceived by the media and in literature as a phenomenon
of prison life or a violent category of the homosexual subculture.®”® The analysis by the
United Nations Interregional Crime & Justice Research Institute in comparing levels
of crime in a vast selection of countries did not even consider the experiences of the
male rape victim until its survey in 2004-2005.%7% It is believed that the pervasive taboo
of male rape has caused it to remain a hidden phenomenon and thus little researched.
Implied in the narrow focus on female rape in the literature could be a fear of detract-
ing from the cause of acknowledging discrimination against women in the form of
sexual violence.

The analysis of male rape is still also underrepresented in the literature on public
international law. An increased understanding has, however, evolved that in order to
capture the experiences of all victims of sexual violence, the definition of rape must
be gender-neutral and not restricted to certain gender roles or body parts. As will be
viewed, the definition of rape has consciously been constructed in a gender-neutral
manner in international criminal law, both by the ad hoc tribunals and the Elements
of Crimes of the ICC.*** The WHO has warned against a narrow interest in the female
victim of sexual abuse and declared:
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While some legal and social networks, however rudimentary, may exist for women and
girls who have been sexually attacked, there is rarely anything comparable for male vic-
tims. In some countries, the legally defined crime of rape may only apply to women. Like
women, men may experience profound humiliation, and they may also experience a sense
of confusion about their sexuality. In addition, in societies where men are discouraged
from talking about their emotions, they may find it even more difficult than women to ac-
knowledge what has happened to them...There may be an underlying incidence of sexual
violence against adult males, adolescents and young boys, which continues or escalates

during conflict [...].*"

The issue of gender remains an important matter in any discussion on rape, particu-
larly with regard to the discriminatory aspects of sexual violence. A prevalent preju-
dice concerning male rape is that both rapist and victim are homosexuals. This stems
from the belief that rape is always sexually motivated, also seen in connection with
female rape.®®> Male rape is in fact at times referred to as “homosexual rape”, which
allows society to view it as a form of violence that only concerns a small part of the
population and therefore does not attach the proper level of severity to the offence.®®
The understanding that rape is rather an expression of control and power, evident in
both peacetime and armed conflict, has therefore been of importance. Studies on male
rapists have confirmed that in most cases the purpose of the assault is to humiliate and
destroy the individual or group.®® The perpetrator may of course be a man or a wom-
an.* For example, women more frequently participate in armed conflicts, and not
solely as civilians.**¢ Though the victims were female, a woman was convicted of rape
by the Rwanda tribunal for ordering the commission of sexual violence.* Female sol-
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dier Lynndie England was also convicted of “committing an indecent act” subsequent
to sexual violence in the Abu Ghraib prison in Iraq.**®

There is scant historical evidence of such crimes occurring in earlier international
or national conflicts, though anecdotal verification exists of male rape in detention in
e.g. Chile, El Salvador, Greece and Sri Lanka in the 1980s and 1990s, both from victims
of sexual violence and doctors.*®® Sivakumaran argues that evidence of male sexual
assault in reports frequently has been treated as “mutilation” or “torture” rather than
rape, which has reinforced the obscurity of male victims of rape.®° There appears to
be much under-reporting of rape by male victims which is generally considered to
be due to a heightened sense of shame and stigma. Victimisation may be seen as be-
ing incompatible with masculinity. This is perhaps why male rape has been applied as
an effective weapon of war.®" Accordingly, there is a presumption that a man should
be able to prevent such assaults from occurring and if attacked he should cope with
the consequences in a “dignified” manner. Oosterhoff, Zwanikken and Ketting hold
that institutions have failed to recognise male victims of rape. For instance, health
care workers who unconsciously adopt stereotypical gender roles of men as aggressors.
Males subjected to rape may also have difficulty in verbalising what happened, possibly
from shame or fear of legal consequences.** They might be dissuaded from reporting
such abuse because of the risk of consent being assumed if unable to prove rape. For
example, in approximately 70 countries, same-sex relations are criminalised.®?

Documentation, however, exists of substantial numbers of assaults from more
recent conflicts, including Rwanda and former Yugoslavia, though the exact data are
difficult to verify.*>* It is estimated that more than 4,000 Croatian men were sexually
abused by Serb militants during the conflict.*s Evidence collected by the Commission
of Experts set up by the UN during the conflict demonstrate that while the vast major-
ity of victims were women, male detainees in all-male or mixed detention camps were

888 Conviction in Fort Hood Court, 26 September 2005.

889 H. Zawati, Tmpunity or Immunity: Wartime Male Rape and Sexual Torture as a Crime
Against Humanity’, 17:1 Torture: Journal on Rehabilitation of Torture Victims and Preven-
tion of Torture (2007), p. 35. Sivakumaran also found evidence of male rape in Argentina,
Northern Ireland, Chechnya, and Turkey. See S. Sivakumaran, ‘Sexual Violence Against
Men in Armed Conflict’, 18 European Journal of International Law 253 (April 2007), p. 258.
P. Oosterhoft et al., ‘Sexual Torture of Men in Croatia and Other Conflict Situations: An
Open Secret’, Reproductive Health Matters 2004:12 (23), p. 69.

890 Sivakumaran, supra note 889, p. 255.

891 Ibid., p. 255.

892 Oosterhoft et al., supra note 889, p. 68.

893 Ibid., p. 68, Sivakumaran, supra note 889, p. 255.

894 Reports of male rape have also come from conflicts in, among others, the DRC, Central
African Republic, Liberia, Sierra Leone and the Sudan. As Sivakumaran concludes, the
documented evidence of those abuses primarily comes from NGOs or intergovernmental
organisations working in the field with few cases reaching national or international justice
systems. See Sivakumaran, supra note 889, p. 258.

895 Zawati, supra note 889, p. 34.
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also sexually assaulted, often in public and accompanied by other forms of torture.
Castration would at times be inflicted through torturous methods, such as forcing
one prisoner to bite off another detainee’s testicles, as well as enforced circumcisions.
Sexual assaults included the forcing of prisoners to rape female detainees and per-
forming fellatio on guards or one another.**

Several cases heard by the ICTY reveal abuse of men, ranging from positioning
naked men in poses simulating intercourse®”’ to forcing detainees to perform oral sex
on other interns.®® In the Simic trial, the judgment noted: “Several Prosecution wit-
nesses gave evidence that detainees were subjected to sexual assaults. One incident in-
volved ramming a police truncheon in the anus of a detainee. Other incidents involved
forcing male prisoners to perform oral sex on each other and on Stevan Todorovic,
sometimes in front of other prisoners.”® The Cesic trial also detailed how Cesic forced
two detained Muslim brothers to perform fellatio on each other in front of other de-
tainees.”>° Cesic was subsequently convicted of the rape as a crime against humanity.*>
In the Celibici case, which adjudicated sexual violence against women, the forced oral
sex between two brothers was mentioned. The Trial Chamber noted that the act could
have constituted rape if the indictment had included the correct plea. However, the
Tribunal held that the fellatio constituted the offence of inhuman treatment.°> Apart
from sexual abuse in detention, one of the most common ways of sexually assaulting
men was to force them to appear naked in public, thereby causing humiliation and a
sense of loss of manhood.*>* Forced masturbation either on the victim or the perpetra-
tor is also a common form of sexual assault.*4 In the Special Court for Sierra Leone

896 Rape and Sexual Assault, Final Report of the UN Commission of Experts Established
Pursuant to Security Council Resolution 780 (1992), UN Doc. $/1994/674/Add.2 (Vol.V), 28
Dec. 1994, pp. 7-8. See also P. Viseur Sellers, Sexual Torture as a Crime under International
Criminal and Humanitarian Law, 11 New York City Law Review 339 (2007-2008), p. 345.
Sellers, as a former gender legal advisor of the ICTY, found that males were often sexually
tortured in related pairs, e.g. father/son, brother/brother.

897 Prosecutor v. Stakic, 31 July 2003, ICTY, Case No. IT-97-24, <www.icty.org/x/cases/stakic/
tjug/en/stak-tjozoz3ie.pdf>, visited on 10 November 2010, para. 241.

898 Prosecutor v. Stevan Todorovic, 31 July 2001, ICTY, Sentencing Judgment, Case No. IT-95-
9/1-S, <www.icty.org/x/cases/todorovic/tjug/en/tod-tjo10731e.pdf>, visited on 10 Novem-
ber 2010, paras. 39-40.

899 Prosecutor v. Blagoje Simic, Miroslav Tadic and Siom Zaric, 17 October 2003, ICTY, Case
No. IT-95-9-T, <www.icty.org/x/cases/simic/tjug/en/sim-tjo31io17e.pdf>, visited on 10 No-
vember 2010, para. 728.

900 Prosecutor v. Cesic, 11 March 2004, ICTY, Sentencing Judgment, Case No. IT-95-10/1-S,
<www.icty.org/x/cases/cesic/tjug/en/ces-tjo4o311e.pdf>, visited on 10 November 2010,
paras. 13-14.

9o1 Ibid., para. 33.

902 Prosecutor v. Delalic et al. (Celebici Camp), supra note 334, para. 1066.

903 OSCE, Human Rights in Kosovo: As Seen, As Told, Volume 1, October 1998 - June 1999, 5
November 1999, Chapter 7, p. 12.

904 Sivakumaran, supra note 889, p. 267.
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male rape was recognised in a case where a man was forced to rape a woman. Both
participants were considered to be victims.® Have the ad hoc tribunals fully acknowl-
edged the gravity of male rape in a similar manner as sexual violence against women?
In the indictment of Sikirica at the ICTY for the murder and rape of detainees at the
Keraterm camp, the charges referred to the act of “engaging in fellatio” but not rape,
as if it were a separate crime.°® In the Rwanda conflict men were subjected to sexual
violence that involved mutilation of genitals, with the organs subsequently displayed
in public.*” However, male sexual abuse is not mentioned in the case law of the ICTR.

Arguably, sexual violence in general occurs for some of the same reasons as it
does against women in male-dominated societies struggling for equality, that is, an
attempt to challenge the social status of the dominant group.®°® Male rape can be used
as a tactic of war to ensure destruction of the victim through mental and physical suf-
fering. In a study by the UN Secretary-General on women and armed conflicts, it is
stated with regard to the male victim that “the sexual abuse, torture and mutilation
of male detainees or prisoners is often carried out to attack and destroy their sense of
masculinity or manhood”?* Based on the nature of the sexual violence in conflicts
such as in Rwanda and former Yugoslavia, it is obvious that rape was used to commu-
nicate and exert dominance over the opposing group. The message conveyed was that
men had failed in the protection of the women of their group, since the male gender
role traditionally represents virility and strength and the man as the protector of the
family. As Sivakumaran argues, “sexual violence against male members of the house-
hold and community would thus suggest not only empowerment and masculinity of
the offender but disempowerment of the individual victim”.2*

Men may also be targeted to inhibit reproduction of a certain group, evident
through the large number of forcible castrations carried out in armed conflicts as well
as the violence commonly directed at the reproductive organs. In the Yugoslavia con-

905 Case No. SCSL-04-15-T against Sesay, Kallon, Gbao, supra note 641.

906 Prosecutor v. Sikirica and others (Keraterm), 21 July 1995, ICTY Indictment, Case No. I'T-
95-8, <www.icty.org/x/cases/sikirica/ind/en/sik-iig50721e.htm>, visited on 10 November
2010, paras. 19-20.

907 De Brouwer, supra note 518, p. 13.

908 Sivakumaran, supra note 889. Outside the context of armed conflicts, the male victim fre-
quently knows the perpetrator and has been subjected to an acquaintance rape, regardless
of whether the individuals are heterosexual or homosexual. Abdullah-Khan, supra note
878, p. 193.

909 Women, Peace and Security: Study Submitted by the Secretary-General Pursuant to Secu-
rity Council Resolution 1325, (2000), para. 59.

910 Sivakumaran, supra note 889, p. 268. Researching the rape of men in Croatia and Bosnia
and Herzegovina during the Yugoslavia conflict, a medical centre describes: the “goal of
this torture was to destroy the identity of those men. Men’s culture has taught them that
they are all-powerful, dominate, and they are in control. Most of the men we worked with
have said they did not grow up with the possibility of being sexually abused. That is the
reason that most of them don’t tell anyone they were sexually abused [...]”, referred to in
Stener Carlson, supra note 882. The lack of reporting of male victims in Croatia is also
discussed in Oosterhoft et al., supra note 889, p. 73.
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flict, witness testimony at the ICTY relayed that the perpetrator jeered: “Youll never
make Muslim children again”, while injuring the victim’s testicles.” The mental trau-
ma of sexual abuse may result in psychological difficulties in relationships that may in
turn lead to an inability to procreate.”* As for the mental suffering experienced by the
victim, it cannot be generalised according to culture or gender. Suffice to say is that
in the same manner that sexual violence may be particularly detrimental for women
in certain cultures where extramarital sex is prohibited, male rape can be especially
taboo owing to the cultural view of masculinity and the perceived immorality of ho-
mosexual acts. According to several authors, the stigma of rape can be exceptionally
severe for men because of the fear of being branded a homosexual #2

Certain feminist experts have opposed an increased focus on male rape, since it
may detract from the categorisation of the offence as a gender-based crime and a form
of subordination of the female gender.* As such, the acknowledgment of male rape
is seen as competition to the focus on the female victim. Whereas the feminist move-
ment has been instrumental in challenging societal prejudices towards the female vic-
tim, and have thereby been influential in reforming rape definitions, such prejudices
concerning male rape have not been equally addressed. Some authors even hold that
male rape consists of men feminising other males by treating their victims as subordi-
nate females, thereby still maintaining the gender component.®s However, as Quénivet
points out, cases such as Tadic depicting male sexual assault in the form of forcing a
man to bite off another’s testicles is hardly an imitation of heterosexual interactions or
a feminising action.”®

Though male rape has now been acknowledged as occurring in a variety of con-
texts, not just in the prison environment as was the earlier focus, the fact that it occurs

o11  Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Application of the Republic of Bosnia
and Herzegovina, 20 March 1993, ICJ, <www.icj-cij.org/docket/index.php?p1=3&p2=3&k
=fa&case=91&code=bhy&p3=0>, visited on 7 November 2010, paras. 44D(c), (h), 62.

912 Sivakumaran, supra note 889, p. 273. The physical and mental consequences of the assaults
on victims range from castration, STDs, genital infections, physical impotence, swollen
testicles and ruptures of the rectum. Psychosomatic problems include headache, loss of
appetite and weight, sleeplessness, palpitations, shame, guilt, anger, suicidal thoughts and
post-traumatic stress disorder. See Oosterhoff et al., supra note 889, p. 71.

913 E. Kramer, ‘When Men are Victims: Applying Rape Shield Laws to Male Same-Sex Rape’,
73 New York University Law Review 293 (April 1998), pp. 296, 311.

914 See e.g. R. Leng, “The Fifteenth Report of the Criminal Law Revision Committee: Sexual
Offences — The Scope of Rape’, Criminal Law Review 416 (1985), N. Naffine, ‘Possession:
Erotic Love in the Law of Rape’, 57:1 The Modern Law Review (January 1994). See a review
of the criticism in P. Rumney and M. Morgan-Taylor, ‘Recognizing the Male Victim: Gen-
der Neutrality and the Law of Rape: Part One’, 26 Anglo-American Law Review 198 (1997).

915  MacKinnon, supra note 514, p. 1307, Abdullah-Khan, supra note 878, p. 5, B. Stellings, “The
Public Harm of Private Violence: Rape, Sex Discrimination and Citizenship’, 28 Harvard
Civil Rights-Civil Liberties Law Review 185 (1993), p. 196.

916 Quénivet, supra note 135, p. 17.
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to a lesser extent is viewed as evidence of the gender component.?” Gender-neutrality
would arguably indicate that both genders are equally oppressed. Temkin contends:
“Given man’s greater physical strength and women’s consequent vulnerability, the
overriding objective which, it is submitted, the law of rape should seek to pursue is the
protection of sexual choice - that is to say, the protection of women’s right to choose,
whether, when and with whom to have sexual intercourse.”™* Including male rape in
the definition would diminish “the reality that sexual violence is predominantly com-
mitted by men against women” and the rape offence would move away from focusing
on the sexual autonomy of women . It could also prevent the analysis of the law from
a gender perspective.

However, sexual autonomy should befit all, for the simple reason of being hu-
man and not be limited to certain categories of persons in society. Researching male
rape does not detract from the plight of the female rape victim. Acknowledging the
male rape victim would not compete with the feminist perspective on rape. Both
forms of the offence contain a gender dimension and could benefit from the same
type of analysis.”>> Are women disadvantaged by gender neutrality in the law? Critique
of laws prohibiting rape primarily concern definitions that express gender-biases, or
male interpretations of neutral terminology. This would not automatically be the case
in gender-neutral definitions. In fact, in those states that have reformed their defini-
tions to include male rape, it has been argued that it would actually benefit the female
victim as well, since the inclusion of male victims could increase the level of gravity
of the crime and the treatment of the victim by the justice system.”* Additionally, dif-
ferentiation based on sex can lead to further gender stereotyping, i.e. assumptions on
the behaviour of victim versus perpetrator and men and women.*> Gender-neutrality
and feminism should thus not be in opposition of one another. The importance of the
gender-neutrality in the definition of rape has not been raised as an issue in the inter-
national human rights sphere. It has, however, been discussed as an important concern
in international criminal law, as a result of both female and male rape victims in the
conflicts subject to the jurisdiction of the ad hoc tribunals.

917 Ibid., p.17.

918 J. Temkin, “Towards a Modern Law of Rape’, 45 Modern Law Review 299 (July 1982), pp.
400-401.

919 Leng, supra note 914, p. 417.

920 Sivakumaran, supra note 889, p. 260.

921 Temkin, supra note 188, p. 69.

922 Rumney and Morgan-Taylor, supra note 914, p. 216.
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6 State Obligations to Prevent and Punish Rape

6.1 Introduction

This part of the book will examine the scope of obligations for states in international
human rights law to enact criminal laws on rape, and ultimately, adopt certain ele-
ments of the crime. The question has primarily been approached in determining ob-
ligations to prevent human rights violations. The initial matter for analysis will thus
be on duties to prevent rape, in particular between private actors. The perpetrator of
rape may be a state actor, which is frequently the case in detention settings, or more
commonly, a non-state actor.””® Most forms of violence against women occur in the
so-called “private realm” by a private individual ®** The role of the non-state actor in
international human rights law is therefore provided ample space in the discussion,
but more importantly, state obligations in relation to such actors. The focus is thus on
the level of obligations on states to prevent acts of rape, whether perpetrated by a state
or non-state actor, through domestic criminalisation of the offence. General rules on

923 The use of the term non-state actor will in the following refer to a wide range of actors,
from e.g. private individuals, companies and armed groups. Though at times treated as a
coherent group, certain discussions apply more directly to certain non-state actors, e.g.
non-state actors shouldering the role of the state may primarily refer to armed factions
and companies. Non-state actors do not generally incur responsibility in international
law, apart from international criminal law, except for the minimum standards in humani-
tarian law found e.g. in Common Article 3 of the Geneva Conventions. The possibilities
of placing responsibilities directly on individuals is therefore rather limited, hence the
importance of extending obligations on states for acts of non-state actors. As will be noted
below, the reason for the reluctance to acknowledge the non-state actor as a subject of hu-
man rights law arises from the desire to maintain state sovereignty intact, dealing with
non-state actors through domestic criminalisation.

924 Charlesworth and Chinkin, supra note 33, p. 148. Peach, supra note 857, p. 158, R. Cook,
‘Accountability in International Law for Violations of Women’s Rights by Non-State Ac-
tors’, in D. Dallmeyer (ed.), Reconceiving Reality: Women and International Law, (ASIL,
Washington DC, 1993). Cook argues: “[W]omen’s exposure to discrimination and other
denials of human rights will originate through acts of private persons and institutions.”
See p. 94.
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state responsibility explain situations where the acts of non-state actors are imputed
to the state, i.e. when the state through its actions or omissions is considered respon-
sible for such acts. International human rights law more explicitly delineates obliga-
tions to prevent acts of violence between private actors. The Draft Articles on State
Responsibility will thus first be briefly touched upon before examining human rights
obligations for states. The discussion on state responsibility/obligations will also point
to a general development in expanding the obligations of states to prevent violence in
the private sphere.

6.2 The Role of the State in International Human Rights Law

The character of the international legal system has traditionally been viewed as a sys-
tem of sovereign nations whose actions are limited by rules freely accepted as legally
binding.*> The state-centred system has excluded non-state actors as subjects of inter-
national law and has chiefly consisted of bilateral obligations. A breach of an obligation
would lead to a withdrawal of benefits from the offending state and occasionally to
claims for compensation.®*®* Human rights were previously considered to be an exclu-
sively internal political matter, protected by the international principle of non-inter-
ference into the domestic affairs of other states. Ventures into regulating the private
sphere have not only been criticised as delving into matters of states’ internal affairs,
but also as violating the privacy of the individual >

Early authors in international law, such as Pufendorf, argued that a state could
never be held responsible for the acts of its citizens because “no matter how much
a state may threaten, there is always left to the will of citizens the natural liberty to
[injure foreign states or nationals]”.>® According to this approach, the state can never
be held responsible for conduct it cannot control. The focus on the ability to “control”
has been evident in international human rights law, where rape until recently was only
recognised as torture in settings subject to obvious state control, e.g. in detention or
prison. The approach to state “control” has, however, expanded to view state passivity
or acquiescence in relation to acts of non-state actors as forms of control. This is evi-
dent in the discussion on imputability of acts by non-state actors and requirements on
states to act with due diligence.

The emphasis on the state is maintained in the current international legal sys-
tem and a breach of international law must be linked to a state in order for it to be
justiciable.”* Similarly, it is recognised that states maintain prime responsibility in
guaranteeing and implementing human rights standards. International human rights

925 Shelton, supra note 13, p. 5.

926 Ibid., p. 6.

927 Clapham, supra note 300, pp. 218 et seq.

928 S. Pufendorf, De Jure Naturae et Gentium Libri Octo 1304, CH Oldfather & WA Oldfather
Trans. (University of Chicago Press, Chicago, 1964).

929 Apart from international criminal law which concerns the responsibility of individuals.
See Draft Articles on Responsibility of States for Internationally Wrongful Acts, with
Commentaries, International Law Commission, 2001.
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obligations therefore constitute restraints on the actions of states but also inherently
contain a responsibility to actively enforce rights.° The rationale is that violations of
human rights performed by the state are a particularly serious form of abuse of power,
since they are committed by the very authorities whose duty it is to protect the per-
son.®* The international human rights framework was promulgated in the aftermath
of the Second World War when the perceived main threat of abuse came from states.
Conduct of persons not acting on the state’s behalf, or which is not attributable to the
state, has traditionally not been considered to be an act of the state. Since private ac-
tors are not parties to international human rights treaties they are not bound by such
obligations, apart from certain human rights norms that form the basis of various
international crimes. Though individuals have achieved a status as actors in interna-
tional law, primarily through international criminal law, they are seen principally as
the beneficiaries of rights. Abuse by a private individual is thus generally regarded as a
domestic criminal offence rather than an international human rights violation, allow-
ing the state to regulate the behaviour of its citizens.5

The traditional view on public international law has created a public/private di-
chotomy in which public crimes are solely acknowledged by international law, that
is, violations perpetrated by or supported by the state.* This has indirectly created
an ideological barrier between contraventions deserving international attention based
upon the identity of the perpetrator. In simple terms, crimes committed by individu-
als in a private capacity are breaches of national penal law, whereas transgressions of

930 The distinction between negative and positive rights was initially emphasised in the hu-
man rights movement. The former arguably entailed primarily a duty to abstain from a
certain act or interference, e.g. to not torture an individual or intrude in his/her private
life. Positive rights on the other hand would impose affirmative duties, which initially
referred mainly to economic and social rights, e.g. the duty to provide food and medi-
cal care. However, such a delineation is outdated as the scope of rights has widened and
the responsibilities of states increased. With this evolution comes the realisation that all
rights have both negative and positive components as to duties, including due diligence
obligations. See e.g. Steiner et al., supra note 15, p. 186, J.-F. Akandji-Kombe, Positive Obli-
gations Under the European Convention on Human Rights, A Guide to the Implementation
of the European Convention on Human Rights, Human Rights Handbooks, No. 7, Council
of Europe (January 2007), p. 7. See also General Comment 3: Implementation at the Na-
tional Level, General Comment 31: The Nature of the General Legal Obligations Imposed
on States Parties to the Covenant, ICCPR, General Comment 3: The Nature of States Par-
ties Obligations, CESCR.

931 OHCHR, Human Rights in the Administration of Justice: A Manual on Human Rights for
Judges, Prosecutors and Lawyers, 2003, p. 775.

932 In contrast, non-state actors, as evident from the phrase, include societal groups that act
independently of the government, such as private individuals, NGOs, insurgent or para-
military groups, factions.

933  What with the due diligence regime described below, such private violence has, however,
begun to be acknowledged through the obligations of states in international human rights
law.

934 Charlesworth and Chinkin, supra note 33, p. 148.
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international human rights are committed by or on behalf of the government. The dis-
tinction has been particularly detrimental to the protection of women’s human rights,
as such violations mostly occur within the private realm - the perpetrators being non-
state actors.”* However, public international law has undergone a transformation in
delving into the “private” arena, the area of law traditionally regulated by the state.
New challenges to the rules on state responsibility have arisen in an age where priva-
tisation and deregulation have become common.* States are increasingly being held
responsible for the actions of non-state actors. As will be observed throughout this
book, the role of the non-state actor has slowly shifted in international law to become
more prominent, while at the same time state sovereignty has diminished to engender
a wider scope of responsibility.

6.3 The Limits of State Obligations: Conduct Attributable to the State

6.3.1 Primary and Secondary Rules

The law of state responsibility developed first and foremost through customary in-
ternational law, and to an extent through limited treaty law.® The principles govern
the circumstances under which a state can be held accountable for a breach of an in-
ternational obligation. Because states are abstract entities, the conduct inducing state
responsibility is naturally carried into effect by persons, but such acts or omissions can
be attributable to the state itself.s*

The International Law Commission (ILC) as early as 1949 chose the topic of state
responsibility for codification, but initially focused on the state responsibility for in-

935 Seee.g. Report of the Special Rapporteur on Violence against Women, its Causes and Con-
sequences, Ms. Rhadika Coomaraswamy, Submitted in Accordance with Commission on
Human Rights Resolution 2001/49, Cultural Practices in the Family that are Violent To-
wards Women, UN Doc. E/CN.4/2002/83, 31 January 2002. See also UN Doc. A/61/122/
Add.1, supra note 2, para. 256, Report of the Special Rapporteur on Violence against Wom-
en, its Causes and Consequences, Towards an Effective Implementation of International
Norms to End Violence against Women, UN Doc. E/CN.4/2004/66, 26 December 2003,
para. 41. Supported by statistics, see e.g. World Health Organization, Multi-Country Study
on Women’s Health and Domestic Violence against Women, Initial Results on Prevalence,
Health Outcomes and Women’s Responses, (2005), p. 46.

936 D. Shelton, Regional Protection of Human Rights (Oxford University Press, Oxford, 2008),
p. 311.

937 Draft Articles on Responsibility of States for Internationally Wrongful Acts, supra note
929, p. 141 (Article 56), M. Dixon, Textbook on International Law (Oxford University Press,
Oxford, 2007), p. 243, Aust, supra note 28, p. 407.

938 Although all acts are committed by an individual, the theory of state responsibility is
a legal construction that assigns the risk for consequences stemming from acts deemed
wrongful by international law to the artificial entity of the state. See Chinkin, supra note
851, p- 395.
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juries to aliens.® It later expanded its mandate to promulgate rules covering all in-
stances of injuries to other states and their citizens, adopting the Draft Articles on the
Responsibility of States for Internationally Wrongful Acts in 200154 As such, the ILC
Draft Articles consist of general rules on state responsibility applicable to all areas of
international law. The rules are therefore intentionally abstract, with the more specific
content determined by the subject matter of obligations found in, for example, trea-
ties.**' The document containing the articles is not a treaty but rather codifies existing
case law and state practice and arguably provides evidence of customary international
law.s+

In the explanatory notes on the Draft Articles, James Crawford emphasises the
difference between the law of treaties and that of responsibility. The specific content
of substantive state obligations developed are deemed to be primary rules. The law of
state responsibility through the Draft Articles on the other hand, sets out a general
framework and can as such be considered as secondary.* The rules are therefore sepa-
rate from obligations set down in human rights treaties but in broad terms explain the
doctrine of state duties. The rules consequently do not establish particular standards of
conduct nor do they examine the content of obligations. Instead, as Crawford deline-
ates, “the focus [...] [is] [...] on the framework or matrix of rules of responsibility, iden-
tifying whether there has been a breach by a State and what were its consequences”.**

The Draft Articles on State Responsibility as secondary rules apply to all areas
within public international law, including human rights law.*¥ The commentaries to
the articles, in fact, frequently refer to the case law of the regional human rights courts

939 J. Crawford, The International Law Commission’s Articles on State Responsibility: Intro-
duction, Text and Commentaries (Cambridge University Press, Cambridge, 2002), p. 1.

940 Draft Articles on Responsibility of States for Internationally Wrongful Acts, supra note
929.

941 D. Bodansky, and J. Crook, ‘Symposium: The ILC:s State Responsibility Articles, Intro-
duction and Overview’, 96 American Journal of International Law 773 (2002), p. 779.

942 See also D. Fleck and R. Wolfrum, ‘Enforcement of International Humanitarian Law’,
in D. Fleck (ed.), The Handbook of International Humanitarian Law (Oxford University
Press, Oxford, 2008), p. 678. The document also codifies and develops customary interna-
tional law.

943 'The term “state responsibility” may cause confusion as its definition may be both narrow
and broad in scope. The original understanding relates to the responsibility for injuries to
aliens, whereas the Draft Articles focus on issues of attribution and remedies. A broader
reading may also include the primary duties of states, but I will in the following refer to
this principle as state obligations.

944 Crawford, supra note 939, p. 2.

945 The only direct references to norms which may be of a human rights character in the Draft
Articles are the concepts of peremptory norms and erga omnes obligations. In Article 48(1)
(b) the possibility is mentioned for a state to invoke state responsibility if the obligation
breached is “owed to the international community as a whole”. States have in such cases
not suffered an injury in the traditional sense, but bearing in mind the severity of the erga
omnes obligations, it is considered to be in everyone’s interest.
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to illustrate interpretations of the contents of the rules.*¢ It should also be remem-
bered that the human rights principles have greatly influenced the structure and con-
tent of the Draft Articles, including the issue of erga omnes obligations.*¥ As Dominic
McGoldrick insists, the principles on state responsibility are found in, illustrated by,
and amplified by human rights law.*# In fact, international human rights monitoring
bodies in practice frequently apply the general rules of state responsibility but without
expressly referring to them.*#* The African Commission, for instance, in 2005 found
the Sudanese government to be complicit in the atrocities committed by the Janjaweed
militia group in Darfur, which was held responsible for grave violations of human
rights, including rape and sexual violence against women. The acts of the Janjaweed
were imputed to the Sudanese government because of its explicit support in, for in-
stance, providing them with supplies.®° The Draft Articles on State Responsibility and
the obligations under human rights law therefore form part of a single whole and may
in fact be increasingly converging. The level of responsibility may, however, be more
extensive under human rights law.

946 See e.g. Draft Articles on Responsibility of States for Internationally Wrongful Acts, supra
note 929, p. 56 on fair trial, p. 57 on incompatible legislation, p. 59 on continuing wrongful
acts.

947 M. Craven, ‘For the “Common Good™: Rights and Interests in the Law of State Respon-
sibility’, in M. Fitsmaurice and D. Sarooshi (eds.), Issues of State Responsibility Before
Judicial Institutions (The Clifford Chance Lectures, Vol. VII, Hart Publishing, Portland,
2004), p. 107.

948 D. McGoldrick, ‘State Responsibility and the International Covenant on Civil and Politi-
cal Rights’, in M. Fitsmaurice and D. Sarooshi (eds.), Issues of State Responsibility Before
Judicial Institutions (The Clifford Chance Lectures, Vol. VII, Hart Publishing, Portland,
2004), pp. 162 et seq.

949 R.Lawson, ‘Out of Control: State Responsibility: Will the ILC’s Definition of the Act of the
State Meet the Challenges of the 21st Century’, in M. Castermans-Holleman et al. (eds.),
The Role of the Nation-State in the 21st Century: Human Rights, International Organisa-
tions and Foreign Policy (Kluwer Law International, The Hague, 1998), p. 115: “[W]hile the
Strasbourg bodies are obviously mindful of the Convention’s special character asa human
rights treaty, they are willing to take into account any relevant rules of international law.”

950 Resolution on the Situation of Human Rights in the Darfur Region in Sudan, ACHPR/
Res.93(XXXVIII)os, 38th Ordinary Session in Banjul, The Gambia, 5 December 2005, Af-
rican Commission on Human and Peoples’ Rights.

951 D. M. Chirwa, “The Doctrine of State Responsibility as a Potential Means of Holding Pri-
vate Actors Accountable for Human Rights’, 5 Melbourne Journal of International Law 1
(2004), p. 10. Theodor Meron, alongside many other legal scholars, argues that because
provisions on responsibility for breaches in human rights law and humanitarian law are
rarely self-contained regimes, general principles of state responsibility continue to be
relevant and applicable: “While taking into account the relevant treaty provisions, the
invocation, in appropriate cases, of the general principles of state responsibility enhances
the efficacy of international human rights.” T. Meron, Human Rights and Humanitar-
ian Norms as Customary Law (Oxford University Press, Oxford, 1991), p. 138. As Meron
argues, “unfortunately, the principles of state responsibility have often remained terra in-
cognita for human rights lawyers [...] By coupling human rights with the corpus of law
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However, the consideration of imputability and, for example, the positive obli-
gations of states will frequently overlap when evaluating whether or not a state has
abided by its agreements. On determining the extent of a state’s positive obligations,
for example whether an omission in relation to the acts of a private actor is attributable
to the state, it is directly linked to the question of the scope of the state’s due diligence
requirements to prevent and punish such acts. One must therefore bear in mind that
the law of state responsibility solely considers the question of whether an actor’s con-
duct is attributable to the state within that context. The issue of whether the conduct
represents an international violation is treated separately, through substantive rights,
which may be found, for example, in international human rights treaties. The ILC em-
phasises: “[I]t is one thing to define a rule and the content of the obligation it imposes,
and another to determine whether that obligation has been violated and what should
be the consequences.”s* Two parallel lines of inquiry must therefore be conducted in
order to establish a breach of an international obligation.

6.3.2 Definition of an Internationally Wrongful Act

First, the articles conclude that an internationally wrongful act consists of either an
action or omission attributable to the state, which in turn constitutes a breach of an in-
ternational obligation.>>* The acknowledgment that omissions may also rise to the level
of a breach of norms has long been accepted in international practice. In fact, cases
where the international responsibility of a state has been invoked on the basis of an
omission are at least as numerous as those based upon positive acts, and no difference

governing state responsibility, the latter is mobilized to serve the former and to advance
its effectiveness.” See T. Meron, ‘State Responsibility for Violations of Human Rights’, 83
American Society of International Law Procedure 372 (1989), p. 372. See also Mzikenge,
supra note, p. 9, C. Romany, ‘State Responsibility Goes Private: A Feminist Critique of the
Public/Private Distinction’, in R. Cook (ed.), International Human Rights Law, in Human
Rights of Women (University of Pennsylvania Press, Philadelphia, 1994), p. 96. Romany
even holds that the doctrine of state responsibility is even “central to an expansive inter-
pretations of human rights law”. Likewise, Bodansky and Crook note that the increased
specialisation and fragmentation of international law has created regimes with their own
lex specialis interpretations of state responsibility, plausibly making the Draft Articles on
State Responsibility redundant. However, the trend towards specialised regimes could
also heighten the need for general rules to fill gaps and provide a unifying role. Bodansky
and Crook, supra note 941, p. 774. Many human rights lawyers and scholars are unaware of
the rules or view them with scepticism as to their functionality in the human rights field.

952 Yearbook of the International Law Commission, 1970, vol. II, UN Doc. A/CN.4/
SER.A/1970/Add.1, p. 306, para. 66(c). Judge Huber of the PCIJ has stated:“Responsibility
is the necessary corollary of a right. All rights of an international character involve inter-
national responsibility. If the obligation in question is not met, responsibility entails the
duty to make reparation.” Spanish Zone of Morocco Claim, Report III, 1923, 2 RIAA 615,
(1924), para. 615.

953 Article 2.
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in principle exists between them.?* The relationship to primary rules is further noted
in Article 12 which holds that “there is a breach of an international obligation by a State
when an act of that State is not in conformity with what is required of it by that obli-
gation, regardless of its origin or character”. This refers to all sources of international
law - treaties, customary law and general principles. Breaches can arise from bilateral
or multilateral obligations. It can likewise “involve relatively minor infringements
as well as the most serious breaches of obligations under peremptory norms”.?¢ As
such, the breach of an obligation - for instance, in a human rights treaty or customary
law which can be attributed to the state - leads to a matter of state responsibility. The
breach can only be identified by interpreting the nature of the obligation. With regard
to the character of a wrongful act, the commentaries to the articles, for instance, re-
fer to case law of the Inter-American Court and European Court of Human Rights
(ECtHR).*7 The case law on state obligations has therefore further developed theories
on state responsibility.

6.3.3 Domestic Laws as Breaches of International Law

A failure in the implementation of international regulations may constitute a wrong-
tul act, which is of relevance in the analysis of state obligations to adopt criminal laws
prohibiting rape. In general, member states to a treaty are flexible in the determina-
tion of the most appropriate form with which to fulfil their international obligations.
Unwillingness to create uniform regulations on implementation stems from a desire
to maintain the sovereignty of the state and to leave the decision on the form of imple-
mentation to national authorities. However, regardless of whether a state’s approach
to international law is monistic or dualistic, i.e. either international law is automati-
cally part of municipal law or the two regimes are viewed as separate legal orders, a
state cannot invoke the legal procedures of its domestic laws as a justification for not
complying with its international obligations. This is explicitly stated in Article 27 of
the Vienna Convention on the Law of Treaties. Regardless of the model, most inter-
national rules need to be applied by state officials to become operational and national
implementation is therefore of the utmost importance®® The Inter-American Court
has even stated: “In international law, a customary norm establishes that a State which
has ratified a human rights treaty must introduce the necessary modifications to its
domestic law to ensure the proper compliance with the obligations it has assumed.
This law is universally accepted, and is supported by jurisprudence.™

954 Draft Articles on Responsibility of States for Internationally Wrongful Acts, supra note
929, p. 35 (Article 2).

955 Ibid., pp. 55-56 (Article 12, commentary 3-6).

956 Ibid., (Article 12, commentary 6).

957 Ibid., pp. 60-61, (Article 14, commentary 4 and 9).

958 A. Cassese, International Law, 2nd ed. (Oxford University Press, Oxford, 2005), p. 217.

959 Case of “The Last Temptation of Christ”v. Chile, 5 February 2001, Inter-American Court of
Human Rights, Series C No. 73, <wwwi.umn.edu/humanrts/iachr/C/73-ing.html>, visited
on 9 November 2010 , para. 87. Case of the “Five Pensioners” v. Peru, 28 February 2003,
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Though international law asserts its own primacy over national law, it tends not
to invalidate domestic regulations but instead leaves the methods of implementation
in domestic hands. Failure to conform laws in accordance with international treaties
that a state has ratified is generally not considered to be a direct breach of international
law but such a contravention arises when the state concerned fails to observe its obliga-
tions in a specific case?*® International or regional tribunals or courts will therefore
not directly hold national laws invalid but may find that the laws or how the law is ap-
plied is inconsistent with international law.®* For instance, the Inter-American Court
on Human Rights stated in Advisory Opinion No. 14 that it only discussed “the legal
effects of the law under international law. It is not appropriate for the Court to rule on
its domestic legal effect within the State concerned. That determination is within the
exclusive jurisdiction of the national courts and should be decided in accordance with
their laws”2¢> As will be observed, the European Court in cases concerning complaints
on the formulation of domestic legislation has analysed breaches in relation to the
facts in a specific case.*” Likewise, the ICJ has stated that municipal laws “[a]re merely
facts which express the will and constitute the activities of States, in the same manner
as do legal decisions or administrative measures”*** The Court may, however, analyse
whether or not the state in applying such law has acted in conformity with its obliga-
tions.

However, the mere passing of legislation may also rise to the level of a breach
of international law. Accordingly, if a treaty creates an obligation to incorporate cer-
tain rules in domestic law, failure to do so constitutes an infringement and gives rise
to international responsibility.®> Schwarzenberger notes: “It is a matter for argument
whether the mere existence of such legislation or only action under it constitutes the
breach of an international obligation. Sufficient relevant dicta of the World Court ex-

Inter-American Court of Human Rights, Series C No. 98, <www.corteidh.or.cr/docs/ca-
sos/articulos/seriec_98_ing.pdf>, visited on 9 November 2010, para. 164.

960 1. Brownlie, Principles of Public International Law (Oxford University Press, Oxford,
2008), p. 35, Interpretation of the Statute of the Memel Territory, 11 August 1932, PCIJ, Ser.
A/B No. 49, <www.worldcourts.com/pcij/eng/decisions/1932.08.11_memel/>, visited on 7
November 2010, p. 336.

961 Evans, supra note 38, p. 425.

962 International Responsibility for the Promulgation and Enforcement of Laws in Viola-
tion of the Convention (Arts. 1 and 2 of the American Convention on Human Rights), 9
December 1994, Inter-American Court of Human Rights, Advisory Opinion OC-14/94,
<wwwi.umn.edu/humanrts/iachr/b_11_4n.htm>, visited on 9 November 2010, para. 34.

963 M.C. v. Bulgaria, supra note 240 and X and Y v. The Netherlands, 26 March 1985, ECtHR,
No. 8978/80, <cmiskp.echr.coe.int/tkpig7/view.asp?item=2&portal=hbkm&action=html
&highlight=X%20%7C%20Y%20%7C%20v.%20%7C%20The%20%7C%20Netherlands&sess
ionid=61867803&skin=hudoc-en>, visited on 9 November 2010.

964 Certain German Interests in Polish Upper Silesia, 25 May 1926, PCIJ, Ser. A. No. 6, <www.
haguejusticeportal.net/eCache/DEF/6/361.TD1GUg.html>, visited on 7 November 2010, p.
19.

965 Brownlie, supra note 960, p. 451.
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ist to permit the conclusion that the mere existence of such legislation may constitute
a sufficiently proximate threat of illegality to establish a claimant’s legal interest in
proceedings for at least a declaratory judgment.”*® The Commentary to the Articles,
however, holds that no general rule can be laid down that is applicable to all cases.
Rather, “[c]ertain obligations may be breached by the mere passage of incompatible
legislation [...] In other circumstances, the enactment of legislation may not in and
of itself amount to a breach, especially if it is open to the State concerned to give ef-
fect to the legislation in a way which would not violate the international obligation in
question”?* The nature of the obligation in question therefore determines whether or
not a breach has occurred with regard to the state’s legislation.

An increasing number of treaties, in addition to specifying a general list of ob-
ligations, explicitly impose a duty to enact implementing legislation of the provisions
for member states, for instance the UN Convention against Torture, the Genocide
Convention, the 1949 Geneva Conventions as well as the Rome Statute.?*® This is par-
ticularly the case concerning treaties on international criminal law, which frequently
require the introduction of national criminal jurisdiction for the crimes and the adop-
tion of specific regulations and definitions of the crimes. If the treaty creates such an
obligation to incorporate a rule in domestic law, failure to do so thus leads to respon-
sibility for breaching the treaty.® Furthermore, norms reaching the level of ius cogens
require states to adopt the necessary implementing legislation.””° A consequence is that
the state concerned may be held accountable in such cases when it fails to enact such
legislation even though it may not have engaged in the conduct prohibited by a relevant
international rule. The purpose is to emphasise the need to prevent and punish viola-
tions at the national level and thereby forestall infractions of the prohibi