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Workbook
introduction

ILM Super Series study links

This workbook addresses the issues of Commitment to Equality. Should you
wish to extend your study to other Super Series workbooks covering related
or different subject areas, you will find a comprehensive list at the back of this
book.

Links to ILM qualifications

This workbook relates to the following learning outcomes in segments from
the ILM Level 3 Introductory Certificate in First Line Management and the
Level 3 Certificate in First Line Management.

C3.3 Managing Diversity
| Define ‘diversity’ and its impact on the organization
2 State the main provisions of statutory requirements for fair
employment
3 Understand the need for compliance with organizational
policies and procedures to manage diversity
4 Understand the implications of non-compliance
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Links to S/NVQs in Management

This workbook relates to the following elements of the Management
Standards which are used in S/NVQs in Management, as well as a range of
other S/INVQs.

C4.1 Gain the trust and support of colleagues and team members
C4.3 Minimise conflict in your team

C7.1 Contribute to identifying personnel requirements

C7.2 Contribute to selecting required personnel.

It will also help you to develop the following Personal Competences:

acting assertively;

behaving ethically;

building teams;
communicating;

influencing others;

managing self;

searching for information;
thinking and taking decisions.

Workbook objectives

The United Kingdom has always had a population distinguished by its diversity.
From prehistoric times invaders have settled here, bringing with them new
skills, customs and religious beliefs. Although at the time the incomers were
seen as a threat, their arrival was, in fact, beneficial to society as a whole.

Human beings come in a diversity of shapes, sizes, abilities and other
characteristics, many of which they have no control over.

People vary as to the colour of their eyes, their race, sex, the date on which
they were born, being born blind or deaf. People also differ as to their talents
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and their inclinations. Some like mountaineering, some prefer playing chess
and others are gifted musicians. Some people are happy to pursue fairly
solitary occupations, such as long distance driving, while others like working
as members of a team.

It is because of the differences in inclinations, abilities and experience that the
human race is able to achieve so many things. No individual could possibly be
an expert in quality systems, an accomplished designer, a super salesperson,
a skilled production engineer and a experienced motor mechanic all at the
same time.

However, wherever there is diversity, i.e. where people are different from
each other, there is a risk of inequality. A classic example of this is given in
George Orwell’s famous novel, Animal Farm. Orwell described a farm where
the animals rebelled against a cruel farmer and set up an egalitarian society
where all animals were to be equal. But gradually one group of animals, the pigs,
gained control and established a hierarchy of power, with the pigs at the top,
and each group of animals having their own place below the pigs in the
hierarchy. The original principle of ‘All animals are equal’ had become ‘Al
animals are equal, but some are more equal than others’. Inequality was back.

Most people would say that this quotation still applies to our world today.
Nowadays just about everyone would agree that equality is a good idea, but
too often, it seems, the same groups of people tend to miss out on advantages
and opportunities.

As a first line manager, you are responsible for making sure that you make the
most of diversity within your team, and that every team member is treated
fairly and understands the importance of equality in the workplace.

This workbook discusses the reasons why it is important to protect diversity
and avoid inequality and discrimination at work. We will explore methods that
you can use to check whether inequality has occurred in your workplace,
and find out about the kinds of protection extended to certain groups under
the law. It is very important for you, as a manager, to be aware of your
responsibilities. Adhering to the law need not be difficult but the penalties for
breaking it can be high.

Keeping within the law is one thing, but for a really successful workteam a
more proactive approach is usually required. Later parts of this workbook
therefore describe the practical steps you can take to develop a culture of
equality in your workplace.

Failure to comply with the legislation that protects diversity has serious
consequences, both for you and your organization. The last session in this
workbook looks at the implications of non-compliance for everyone
involved.

vii [
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4.1

Obijectives

When you have completed this workbook you will be better able to:
define ‘diversity’ and explain why it is important to manage diversity at
work;

outline the main legislation relating to fair employment;

recognize whether the law has been broken;

describe the steps you can take to ensure diversity in the workplace;
describe the consequences of non-compliance for your own work area and
organization.

Activity planner

The following activities require some planning so you may want to look at
these now.

Activity 25, on page 54, which asks you to consider an occasion when you
have been involved in a selection process — you should identify ways in which
things could have been done differently in order to more effectively ensure
equality.

Activity 29, on page 61, which asks you to obtain a copy of your organization’s
policy and procedures relating to diversity and equal opportunities.
Activity 31, on page 65, which asks you to think about practical steps you can
take to ensure that members of your workteam are treated fairly.

Either Activity 25 or Activity 31 may provide the basis of evidence for your
S/INVQ portfolio. All Portfolio Activities and the Work-based assignment are
signposted with this icon.

The icon states the elements to which the Portfolio Activities and Work-
based assignment relate.

The Work-based assignment, on page 97, will require that you spend time
gathering information and talking to colleagues and people in your workteam.
You might like to start thinking about whom you should approach, and
perhaps arrange a time or chat with them.



Session A
Managing diversity

Introduction

Wherever you are in the world, whenever you get a group of people together,
you will find that in fact everyone is different — there is diversity. Members of
the group may appear to have overwhelmingly similar characteristics, for
example all male, all under 20, all European in origin, but if you dig deeper you
will find innumerable differences — in physical or mental limitations, sexual
orientation, religious beliefs, and so on.

Research has shown that, when people are perceived as being ‘different’, there
is a danger that they can be subject to unequal treatment. Those who have
characteristics which other people perceive as ‘good’ may be treated in a
more favourable way than those who have characteristics perceived as ‘bad’.
One particularly famous piece of research in the USA illustrated this clearly.
Researchers carried out an experiment in which a group of college students
were required to wear black armbands for a week. Gradually the rest of the
student population became less friendly towards them and increasingly
discriminated against them without being able to explain why. This research,
together with many similar experiments, shows that diversity, i.e. being
‘different’, carries a risk.

In every organization, and in every workteam within that organization, you
will find diversity that needs to be managed. It is the first line manager’s
responsibility to ensure that everyone is treated equally, and that no one is
discriminated against because of race, gender, sexual inclination, age, religion,
cultural origin, or physical or mental ability.
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2 Diversity and equality

Where there is diversity in your workteam you are responsible for ensuring
that, whatever their characteristics, everyone is treated with equality. The
next step is to have a clear idea of what ‘equality’ means.

Think about the word for a minute or two, then complete the first
Activity.

Activity | | :

Try to think of two or three alternative definitions for the word ‘equality’.

Perhaps you’ve written something like:

‘the same opportunities being open to everyone’, or
‘everybody being treated the same’, or
‘everyone being on an equal footing’.

All these, and similar definitions, are perfectly good in a general kind of way
but we need to be a little more specific.
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Activity 2 | :

Below are two statements about equality. Consider them in relation to the
workplace specifically.

Equality means everyone must like one another.
Equality means everybody is equal.

There is a problem with these statements. In the space below note any
problems that occur to you as you consider them.

Sadly, each of these definitions is unrealistic and quite impossible to achieve!
No manager, however efficient, is able to make people like each other and, for
better or worse, we simply are not all equal.

All that equality means is that when there is diversity no one should be
treated less favourably than anyone else. So a reasonable definition of
inequality would be as follows.

Inequality occurs when a person or group is treated in a less
favourable way than another is, or would be, treated in the same
sort of situation.

However, there is one important word missing from this definition. Perhaps
you have already guessed what it is. In Section 4 of this unit we will be able
to define inequality more precisely.

The importance of equality at
work

What sort of difficulties would you face if people felt there was inequality of
treatment in your workplace!

3 I
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Activity 3 | :

From your own experience, jot down two problems you would have to deal
with.

Typically:

morale might be low and relationships between members of the workteam,
and their relationship with you, might suffer;

the best use might not be made of everybody’s diverse abilities;

there might be high rates of sickness, absenteeism and wastage resulting from
people’s discouragement with the job;

there might be conflict leading to lost production — and possibly even
strikes;

there could be the possibility of legal action against the company;

it is possible that you would be found personally responsible in law for
discrimination in the workplace.

| expect that you thought of other difficulties, but this list is probably enough

to help us see the practical and legal reasons why achieving equality in a
diverse environment is so important for the team leader.

No one likes to feel that they are suffering the disadvantage of being
treated unfavourably.
Equality of treatment and opportunity is important:

to encourage good relationships in the workplace; and
to make the best use of everyone’s abilities.
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o 4 Inequality and unfairness at work

Now let us think more carefully about inequality.

As we have seen, inequality is not about people being unequal. It is about
being treated less favourably than others, so that they suffer some
disadvantage as a result. When we talk about unfairness, we mean that people
are not getting their rights — justice is not being done.

However, inequality is only one kind of unfairness. Even if everyone were to
be treated equally at work, so that no inequality existed, other forms of
unfairness could still exist. So we cannot say that inequality at work simply
means that someone is being treated unfairly. Inequality is a special kind of
unfairness. There is a difference between being unfair to people and treating
someone in an unequal way compared to others. You could be consistently
unfair to everyone which would still mean that everyone was being treated
equally!

Inequality occurs when a person or group is unjustifiably treated in
a less favourable way than another is, or would be, treated in the
same sort of situation.

This word ‘unjustifiably’ is a vital one. After all, however much you may want
to treat everyone equally at work, sometimes it is impossible to do so. Often
there is some overwhelming reason which prevents you from doing so. Take
the following case.

Activity 4 | -

Three young assistants were serving in a butcher's shop. Viv had long
and straggling hair. Maria and Karl had short and tidy hair. The manager
had repeatedly told Viv that, unless he got his hair cut short, or tied it
back neatly while he was in the shop, he could not stay in the job. Viv
refused, and finally was dismissed.

5 I
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The manager had a strong enough justification for his treatment of Viv to
make it clear that this was not a case of inequality at work. What do you think
the justification was!?

You probably, and correctly, put something like: ‘hygiene’ or ‘to ensure that the
meat was not exposed to germs’ or ‘to protect customers from contaminated
meat’.

On the face of it, the manager seems to have treated Viv differently from the
others, in a way that put Viv at a disadvantage in the end. But his reason for
doing so was because of the overwhelming need to ensure good hygiene in a
fresh food shop. The manager, incidentally, was able to prove that he had fully
explained his reason to Viv, and that no one was ever allowed to serve in the
shop who did not meet the defined hygiene standards. This was further proof
of the manager’s case that his treatment of Viv was justified.

So we can now make the following statements.

Inequality occurs when a person or group is unjustifiably treated in a less
favourable way than another is, or would be, treated in the same sort of
situation.

Some inequalities at work cannot be avoided. The essential thing is that, if they
exist, there is a strong justification for them.

There is one more important point to make here.

Before making any decision, get the facts.

When you are looking into any complaint, or checking a situation in your
workplace, you must get all the important facts before you attempt to make

any decisions. This is vital in issues related to equality at work, because such
issues have so many legal as well as practical implications.



Session A [

5 Has inequality occurred? —

a checklist

In order that we can decide, in a particular situation, whether inequality of
treatment has occurred, there are four crucial questions to be answered.

What are the facts?

Is there any difference in treatment!
Does anyone suffer any disadvantage?
Does any justification exist?

Let’s try out the checklist on another situation.

Activity 5 | :

Mr Singh, a Sikh, applied for a job on the production line in a factory
manufacturing sweets. As an orthodox Sikh, he wore a beard. He was
told he could have the job, providing that he shaved off his beard. His
religion forbade him to do this, so he failed to get the job.

What are the facts?

Jot down four pieces of information, not given here, in the form of questions
that you will need to have answered before being able to decide whether or
not Mr Singh has suffered from inequality of treatment.

For example, you might want to know whether the non-wearing of beards
was a stated condition of employment.

7 IS
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Your questions may be included in the following list. You may also have
thought of other pieces of information you feel you need.

B Is the non-wearing of beards a stated condition of employment?

m Have other bearded applicants been treated in the same way as Mr Singh?

m s there any other reason why Mr Singh did not get the job, for instance: lack
of ability?

B Why was Mr Singh told to shave his beard?

B Are there any rules in the factory about non-wearing of beards by existing
workers?

B Do any existing workers wear beards?

B Is there any strong justification for non-wearing of beards in the factory?

Here are the full facts that an investigation into this case actually revealed.

Mr Singh, a Sikh, applied for a job in a factory manufacturing sweets.
A factory rule forbade the wearing of beards by any employee who
came into contact with the products. This rule was strictly applied to
existing workers, and was a condition of employment for new
workers.

The application of this rule meant that Sikhs, whose religion forbids
them to shave their beards, were virtually ruled out of taking such
jobs. However, the employer maintained that the rule was justifiable
on grounds of hygiene, irrespective of the colour, race or nationality
of applicants and job holders. He was able to show that no one with
a beard had ever obtained or kept a job that involved contact with the
products.

Mr Singh was fully qualified to do the job, and was offered it. But when
told that he must obey the rule and shave his beard off he declined
to do so, since he was an orthodox Sikh and could not disobey the
rules of his religion.

I 8
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Activity 6 - :

Now that we know a whole lot more, we can move on to apply the rest of
our checklist and answer the following questions.

Is there any difference in treatment! Who, if anyone, has received
difference in treatment in this case?

Did anyone suffer any disadvantage? What, if any, disadvantage has occurred
as a result of any difference in treatment?

Does any justification exist! What, if any, strong justification exists for any
unfavourable treatment?

Now let’s look at the answers to these questions.
Is there any difference in treatment!?

Mr Singh was not treated differently from anyone else. The no-beard rule applied
to everyone.

Did anyone suffer any disadvantage!

Mr Singh failed to get the job because he wouldn't shave off his beard. So, yes,
he did suffer a disadvantage.

Does any justification exist?

The justification is hygiene, as in our case about the assistants in the butcher’s
shop. Hygiene near food products is clearly a very strong justification. The firm
was also quite clear about it: no one who worked near food products had ever
been allowed to wear a beard. This consistant treatment shows just how
important the hygiene factor was.

9 I
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So did inequality occur? No — the Employment Tribunal which investigated this
case decided that the justification for non-wearing of beards was so strong
that no true inequality occurred in this case. Again, let’s remember the
following.

Inequality occurs when a person or group is unjustifiably treated in
a less favourable way than another is, or would be, in the same sort
of situation.

Did you notice the way in which our four-point checklist helped us to build up
an increasingly clear understanding of all the issues in the case! At the end, we
could confidently answer the question ‘Did inequality occur here?

Let’s try out our checklist once more.

Activity 7 | :

What are the facts?

An Afro-Caribbean skilled fitter applied for a job with a large motor
manufacturer. He was well qualified for the job, and management
wished to appoint him. Both the company and the trade union
claimed to actively pursue a policy of equal opportunity for all
workers, regardless of colour, race or sex.

All the other workers in the section where the job was located were
white. A union meeting was held, and a resolution was passed that the
white workers would not work with a black person. The two shop
stewards told management, who then decided not to appoint the
black applicant. One white worker disagreed with the union action.
He reported the firm for inequality at work.

Now try answering the rest of the questions in our checklist.

Is there any difference in treatment! Who, if anyone, has received
difference in treatment?

Did anyone suffer any disadvantage? What, if any, disadvantage has occurred
as a result of any difference in treatment?
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4 Does any justification exist! What, if any, strong justification exists for any
unfavourable treatment?

So has inequality at work occurred here? YES/NO/UNSURE

Let’s look at the answers now.

m Certainly the Afro-Caribbean fitter was treated differently from the way any
white applicant would have been — although, clearly, any applicant from an
ethnic minority would have been treated in the same way as he was.

B The fitter definitely suffered a disadvantage, in that he did not get the job.

B Was there strong justification for such unfavourable treatment? Questions of
justifiability are not always easy to answer; you may have found this one
difficult. The virtual certainty of management facing a strike if they employed
the black fitter might be seen as a compelling reason for not employing
him.

But let’s consider the other side of the story.

There was an active equal opportunity policy in the firm, to which
management and union were both committed. They had agreed to apply this
policy regardless of colour and so on. So to reject a person simply on grounds
of colour went right against this policy.

Can such a rejection simply on grounds of ethnic origin ever be justifiable? Our
own society condemns racism. Surely such a rejection encourages racism, and
will lead to more inequality in that firm?

To reject a black person because of threats from white workers could be seen
as giving in to unreasonable demands.

In fact the Commission for Racial Equality, who considered the case, decided
that the firm had no justification for the treatment of the fitter. They decided
that it was a case of inequality at work.

We will come back to this case later, because for several other reasons it is
an important one in relation to inequality. For the moment, though, we can
see again how our four-point checklist helps us to build up an increasingly
clear understanding of all the issues in a case until, at the end, we can answer
the following question with reasonable confidence.

‘Did inequality occur here?
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.
10 mins

Self-assessment | - '

| Give five reasons why someone might be discriminated against in the
workplace.

2 Fill in the blanks in the sentences with a suitable word or words.
Equality of treatmentand ___is important:

m toencouragegood ____in the workplace; and

m to make the best use of everyone’s

3 Inequality occurs when a person or is

treatedinaless_____ way than another is, or would be, treated in
the same sort of situation.

4  The four-point checklist.

a What are the 4

b Is there any difference in 4
¢ Does anyone suffer any !
d Does any exist!

5 One of the following four statements is false; the rest are true. Try to identify
the false statement.

m Equality means everyone has the same abilities and
opportunities. L]

m Inequality exists when a group is unjustifiably treated differently
from another group. [

m Inequality of treatment may lead to low morale and conflict in
the workplace. []

m A manager can be found personally responsible in law for
inequality in the workplace. []

Answers to these questions can be found on page I11.

I 12
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6 Summary

B Diversity is the mix of cultures, ethnic background, religion, sex and other personal characteristics found
in the workplace.

B Diversity has to be managed in order to avoid unfair discrimination and inequality of treatment.

B Equality of treatment and opportunity encourages good relations at work and makes the best use of
everyone’s abilities.

B Inequality occurs when a person or group is unjustifiably treated in a less favourable way
than another is, or would be, treated in the same sort of situation.

B [f inequalities occur there must be strong justification for them.

B Four-point checklist.

What are the facts!?
Is there any difference in treatment?
Does anyone suffer any disadvantage!

]
]
]
m Does any justification exist?

13 I
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Session B

The law relating to
equality at work

Introduction

The law has intervened increasingly in recent years to regulate relationships
between employers and employees. It is a complicated area and in a continuing
state of flux. Though the basic Acts do not change much, subsequent‘Directives’
and the huge numbers of decisions taken by employment tribunals and the
courts affect the law in subtle, and sometimes radical, ways. There can never be
a definitive statement of the law, and so the best way to keep within it is to
manage within the spirit of it, so demonstrating your commitment to equality
in practice.

Changing trends

Changing the law does not of itself alter prejudices. They may be deeply
rooted and will change only, if ever, over extended periods of time. However,
such changes have occurred in areas touched on by the law. Tasks once
almost exclusively undertaken by men, such as dentistry, engineering, flying
aircraft and driving heavy goods vehicles are now much more commonly
performed by women. Statistics published in 2002 indicate that since 1951:

the proportion of women in the UK workforce has increased from 30% to
45%;

the proportion of women managers has increased from 15% to 30%;

the proportion of women in professional occupations has risen from 8% to
42%.

15 I
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|.2 Unchanging attitudes

|.3

| .4

It would be hard to find a single human being who is totally without prejudice,
even if it is simply in regard to what is, or is not, a suitable job to apply for,
and even where no physical barrier to doing the job exists.

Changing the law cannot make people apply for jobs which they believe are
traditionally not done by members of their own sex or ethnic group. There
may also be pressures inside their own communities which inhibit them, for
example Roman Catholics in Northern Ireland or West Indians in London may
be reluctant to join the police force.

Modifying behaviour

The law cannot remove people’s prejudices about those who do not look,
speak, behave or believe as they do. Whether their reasons are rational or
irrational they are quite beyond the ability of the law to change.

What the law can do is to insist that people’s behaviour conforms to certain
standards. Statute law is enforced by sanctions available through the courts
and employment tribunals, before which people who believe that they have
been discriminated against illegally can have their cases heard.

In a parliamentary democracy, over a period of time, laws will reflect what the
majority of people recognize as being just and fair. In the nineteenth century,
that included flogging in the army, navy and prisons, transportation for life for
many offences, and the outlawing of trade union activity under the
combination laws. All of these laws changed as general public opinion moved
against them. No doubt some people regretted the changes, but they had to
learn to live with them.

Likewise, individuals who disagree with laws outlawing discrimination in
specified circumstances must obey them in public, whatever they may think in
private.

Diversity

Over the centuries the UK has welcomed and absorbed people from many
countries for many reasons. They add to the variety of skills and experiences
available here by comparison with societies where such inflows of people have
not happened.
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The concept of ‘managing diversity’ has already been discussed in Session A.
Managing diversity implies:

recognizing and drawing out the contributions which all individuals have to
offer through their differing backgrounds, experiences, cultures and
inclinations;

melding them to produce a total effort whose sum is greater than the sum of
its parts.

If, as a first line manager, you apply such an approach to your everyday duties
then you will be going a long way towards meeting the positive intentions of
the various laws you will be looking at in this session.

Activity 8 | -

Imagine yourself managing a team of 12 people consisting of individuals from
both sexes, of various ages, from four identifiable ethnic backgrounds and two
religions. One member is physically disabled. List up to four advantages which
such a team would have over one which comprised members of a single sex,
ethnic group, age group and physical ability level.

This Activity has asked you to consider the positive aspects of managing a
diverse team. The factors which you listed could include the following.

A disabled person has experience of and sympathy with disabled customers
who use your products or have to negotiate entrances and changes in floor
level on your premises.

People from different religions can anticipate sensibilities which may affect the
marketability of particular products or services to members of their faiths.
Younger people may have greater enthusiasm, sharper physical reactions and
willingness to look at different ways of doing things.

Men and women can bring complementary views to bear on opportunities or
problems in the design of products.

Experienced staff may be less prone to panic when things don’t go according
to plan and have solutions available which they know work.

17 S
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In 2002 a Roman
Catholic man was

awarded £10,000 by
the European Court of

Human Rights in

Strasbourg. It upheld
his claim that he had

been discriminated

against because of his

‘religious belief or

political opinion’ when
dismissed from his job
as a waiter by a hotel
in Belfast. He stated
that he had been the

only Catholic among
the staff.

I 18

2.1

People from different cultures may bring ideas which are more sensitive to
environmental issues, avoiding waste and working harmoniously with the
environment.

You may have other ideas, but in principle the Activity should help you think
positively about managing diverse teams and the honourable intentions
underlying the legislation.

Scope of the anti-discrimination
laws

The law does not impose a blanket ban on discrimination for any and every
reason. For example, it does not demand that all jobs be filled on a ‘first come
first appointed’ basis or insist that untrained people be allowed to work as
surgeons, airline pilots, teachers or food handlers.

However, the law does aim to outlaw unfair discrimination against anyone on
the following well-defined grounds:

sex;
marital status;
race;

colour;
nationality;
ethnic origin;
national origin;
disability.

Other potential grounds

Other grounds may follow. For instance legislation to prohibit unfair
discrimination on the grounds of age is likely to be introduced by 2006.

Cases also arise based on claims of unfair discrimination on the grounds of
religious belief or political opinion — which is implicit in the spirit of the
legislation.
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2.2 Positive discrimination

The law does not require general discrimination in favour of particular
groups or individuals except under well-defined circumstances.

There has been much debate about having all-women lists as candidates for
parliamentary seats in order to increase representation by women in the
House of Commons and the Government. But positive sex discrimination is
not treated as a general principle by the law as it currently stands.

Activity 9 | :

Why do you think that the legislators have fought shy of demanding more
general positive discrimination throughout the working population? Try to
make three suggestions.

You may have thought of a number of reasons, including the following.

B People might actually feel patronized and be reluctant to be appointed into
jobs simply because they are from one of the groups mentioned. “Tokenism’
can offend the person who is selected to be the ‘token’, as well as everyone
else working in that area.

B There may be underlying causes concerning education and training which
need to be eliminated — positive discrimination alone would not address these
issues.

m Discriminating in favour of one group could discriminate against another
group, which the law is also seeking to protect.

B Unless the person appointed is competent, there could be repercussions
concerning general standards of work, safety, employment relations and
commercial viability.

19 I
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2.3

Genuine Occupational Qualification

(GOQ)

The law does provide for an employer to claim that discrimination was
necessary because of a ‘genuine occupational qualification (GOQ)'. For
example, many jobs demand that their holders fulfil requirements relating to
such matters as taste, decency, artistic credibility and the sensibilities of
various defined groups.

L) .

L]
3 mins

Activity 10 | :

o °
°

Look at the following list of job advertisements and underline those in which
you believe an employer could validly argue that a GOQ existed which would
disqualify any applicants who did not possess it.

Packing machine operator

Gentleman’s cloakroom attendant

Catering assistant

Dancer to play Juliet in Prokofiev’s ‘Romeo and Juliet’ ballet

Sailor to work on Scottish Islands ferry services

Waiter/waitress for Chinese restaurant

Actor to play Hamlet, Prince of Denmark (Shakespeare)

Nurse for maternity hospital

Front line infantry soldiers

Santa Claus for Christmas season in department store

Of the ten jobs listed, five clearly cannot claim a credible GOQ.

In job I, there is no GOQ because someone from any race, either sex and
many disabled people could do the job. The same applies to job 3. In job 5, a
sailor does not have to be Scottish or from any particular race to work on



A singer applied for
the role of a virgin in
a Gilbert and Sullivan
opera. She was clearly
expecting a child and
was turned down.
Backed by her union,
she took her case to a
tribunal, claiming
unfair discrimination.
She lost the case on
the grounds that there
was a GOQ and her
condition clearly made

her ineligible for

authenticity in the
role.
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such a ferry. In job 8, men work as gynaecologists and as midwives, so there
is no GOQ to prevent their working in a maternity hospital. As far as job 10
is concerned, Santa Claus, with voluminous costume and false beard, could be
played by either sex — though no test case has yet come to tribunal, so far as
is known.

You could have underlined five jobs, but even some of these could be
contentious.

In job 2, it could be argued that on grounds of privacy and decency only a male
could do this job in such intimate surroundings — but since men work as
nurses in female wards there could be a counter-argument.

In job 4, it is difficult to see how a male dancer, however good, could play this
role in a normal production — but there have been all-male performances of
‘Swan Lake’.

In job 6, it could be held that only somebody authentically Chinese could do
the job, but would the same be true for a restaurant promoting authentic
French, Italian or English Food?

In regard to job 7, Hamlet is a role written for a man, but it has been played
in the past by some famous actresses, including Sarah Bernhardt, who had also
lost one leg by the time she played it.

The situation in job 9 has now been clarified. After long debate, the Ministry
of Defence has concluded that only men possess the necessary attributes to
serve in front line combat situations.

As you will have seen, even in the underlined situations, there is some room
for debate. Discussion still continues about women’s suitability for hand-to-
hand combat roles and their effect on morale and discipline in front line
infantry formations. Often, the issues are not clear cut.

United Kingdom statute law

Normally, statute law enacted by Parliament is enforceable by the courts or
other bodies empowered to do so under a specific Act.

Under European Union (EU) law, there are some matters in which UK statute
law does not take precedence. Some actual or proposed European Directives
will be covered later on.
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summarizes the work of
the Equal Opportunities
Commission (EOC), the
Commission for Racial
Equality (CRE) and the

Disability Rights
Commission (DRC)
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3.1

Under UK law there are a number of principal statutes relating to the unfair
forms of discrimination so far declared illegal. These are as follows.

The Sex Discrimination Acts of 1975 and 1986
These prohibit unfair discrimination on grounds relating to sex or marital
status.

The Employment Protection (Consolidation) Act 1978, the
Employment Act 1980 and the Social Security Act 1986

These give pregnant employees, or those on (or returning from) maternity
leave certain rights relating to pay and jobs.

The Equal Pay Act 1970, amended in 1983
This requires that men and women in a particular workplace receive equal pay
for work which is the same or similar, and for work of equal value.

The Race Relations Act of 1976
This prohibits unfair discrimination on grounds relating to race or nationality.

The Disability Discrimination Act 1995
This prohibits unfair discrimination on grounds relating to disability.

Employment Act 2002

This gives women returning to work after childbirth to the right to request
part-time employment but a woman exercising this right should normally
exhaust all internal procedures before taking this to an EmploymentTribunal.

There are often a number of Amendments to Acts. Those quoted above are
selected on the basis of their relevance here.

Are there ways around the law?

No one can legally enter into a contract which ignores or sets aside statute
law, even if both parties agree to it.

.
o °

.
3 mins

Activity |1 - :

L] L]
°

A male nurse discovered that he was being paid less than female colleagues
for doing the same job. When he enquired why, he was told that lower rates
of pay had been offered to applicants who had been engaged later than the
nurses receiving higher pay. He had signed his contract freely and must work
for the rate he had agreed. He discovered that a female nurse was receiving
the higher rate even though she had started later than he had. He eventually
pursued his case at an Employment Tribunal. Do you think the Tribunal found
for or against him?
FOR/AGAINST



Session B [N

In fact, the Tribunal found in his favour and awarded him a substantial sum,
payable by his employer, to compensate him for lost earnings. This real case
clearly shows the following.

I Employees cannot be bound by a contract which breaks the law, even if they
agreed to its terms willingly

2 The legislation applies to both men and women.

3.2 Legally unqualified workers

Some people are unqualified, in a legal sense, to work at all. Categories
which come within the legal definition as ‘unqualified’ for any employment
are:

m illegal immigrants;
m people claiming benefit;
m children still of compulsory school age.

You are most likely to come into contact with them if you work in certain
sectors, such as agriculture, horticulture and hospitality. Such people may
seem attractive to employers as being unable to assert any rights and
potentially willing to work for low pay.

If you find that someone from such a category has joined your team then:

B your employer is breaking the law;
B you should discuss it with your employer and endeavour to have the practice
ended.

If you do nothing, you have become a party to it and in effect are
breaking the law yourself.

s sl psuies So far this section has introduced much wide ranging legislation that can affect

on which . . ..
e many aspects of your work. It is a daunting array even to practising lawyers,

unlawful are as follows. and it would be quite unrealistic to expect you to become an expert in
legislation which changes frequently, can be added to by other Acts and
2 Directives, and is subject to interpretation in various courts.

Nationality

Marital status

Ethnic origin In English law, ignorance of the law is not a valid defence, which though true,
Race probably doesn’t sound very helpful. This means that the sensible approach for
National origin
Colour
Disability

you to take to protect yourself from possible repercussions is as follows.

I Keep in mind the broad principles and aims of the law and the specific grounds
on which illegal discrimination can occur.
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4.1

4.2

Seek advice from your manager or the personnel (or human resource)
department if you are ever unsure whether an existing, or proposed, practice
may offend the law.

Other sources of information and advice are provided on page 105 of this
workbook.

Other legislation affecting unfair
discrimination

There are a number of other Acts and Directives which affect or will affect,
directly or indirectly, discrimination in employment. Often their implications
cannot be known until test cases have been decided in the courts, and this can
take months or even years.

European human rights legislation

The general entitlement that every individual’s human rights should be
respected can affect equality issues in ways which may not be predictable. The
example of the Roman Catholic employee was cited earlier in this session.
Under UK law, religious belief is not a legal ground on which to pursue a case
through an Employment Tribunal, but eventually he obtained a judgment
through the European Court of Human Rights.

The UK Government is committed to embracing the European Social Chapter.
It is on this foundation for social legislation that the various European-inspired
Directives are built. Some of them are discussed next.

Parental leave

The right of parents of either sex to take leave, paid or unpaid, can obviously
affect equality if, for example, employers are more reluctant to grant it to
fathers. More fathers are claiming this as their right.
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4.3 Flexible working hours scheme

The entitlement of parents from April 2003 to request more flexible ‘family
friendly’ working practices has further implications for sex discrimination, for
example in cases where male parents could be held to have been treated less
favourably than female parents. Each case must be looked at on its merits, but
if you are handling a request to work more flexibly, it is worth keeping in mind
the following Employment Tribunal settlement involving a male car
mechanic.

When a female employee came to the end of six months maternity
leave from her employer, her husband asked his own employer to
reduce his hours so that he could take his turn in looking after the
baby. It seemed a sensible arrangement since his wife's job paid better
than his. He was refused his request, being told it would be ‘too messy’
to arrange. Four female employees in the same company had been
granted similar requests. The husband resigned and applied to a
Tribunal, alleging sex discrimination. He won his case and £3,600 in
compensation on the grounds that the employer would probably have
acceded to his request had he been a woman. He had clearly received
less favourable treatment as a man. The husband was supported by
the Equal Opportunities Commission in what they believed was the
first (but probably not the last) case of its kind.

4.4 Working Time Directive

This Directive limits the hours which an employee can normally be required
to work. Normally the limit is no more than 48 hours a week, or eight hours
per night shift, though employees can work longer hours by mutual consent.
Employees in the UK tend to work longer hours than those in other
European countries, so the pressure to conform with the maximum periods
may increase. If one sex works more hours on average than the other, it is
possible that sex discrimination might be claimed to support a reduction.

4.5 Minimum wage legislation

All employers must pay at least the minimum rate per hour as set by the law.
However, in employment where ‘piece work’ is the normal practice — that is

25 [
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The legal minimum
hourly rate payable is
increased from time
to time, so it is not
possible to quote a
definitive figure here.

If you work in a
sector which has
relatively low paid
staff you should check
with your manager or
the human resources
department what the
present level is.

4.7

4.8
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payment relates to the number of items produced — they must pay a rate
which is at least equal to the minimum wage. So, for example, it would be
illegal to set a pace of work which made it impossible for the worker to
achieve a payment rate per hour equivalent to the minimum wage.

The minimum wage could have serious legal implications in organizations
where women do a high proportion of the low-paid jobs on a piece work
basis, while men do a comparable job at a higher rate not based on piece
work.

Age discrimination

It is likely that, by 2006, the UK will have implemented a law to ban unfair
discrimination on the basis of age. The difficulty of defining what is meant by
‘older’ or ‘younger’ workers will be considerable — we are all older than we
were last year and younger than we will be next year.

In practice, the advent of this legislation means that employers need to review
employment practices, such as advertising jobs with upper (or lower) age
limits. They may also need to look at the way they word equal opportunities
policy statements.

Other possible areas for
anti-discrimination law

The European Economic and Social Council in Luxembourg has given approval
for the regulation, at some time in the future, of unfair discrimination on the
basis of religion or sexual orientation. It is intended that the UK and
Northern Ireland will introduce new laws banning discrimination on the
grounds of sexual orientation and religion during 2003. The details and
potential timings are unclear at the time of going to press, but both would
pose very difficult questions as to definitions and enforcement.

Contingency planning

The problem for you as a first line manager is to anticipate how these actual
or proposed Directives might affect illegal discrimination at your workplace.
You might consider putting contingency plans in place and making sure that
you manage within the spirit of the existing law and best practice, which will
create the right climate to absorb further legislation if and when it comes.

The next activity will ask you to think about such contingencies.
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.
5 mins

Activity 12 | :

. L]
.

Try to think of at least one example (preferably from your own experience)
where the following Directives could have been relevant in regard to unfair
discrimination.

Directive Example

I Human Rights

2 Working Time

3 Minimum Wage

4 Ageism

You will probably have had to think quite hard over this activity. It will be
interesting for you to see how your suggestions compare with those given on
page |15. They may depend on the sector you work in and the working
practices which exist, and may have existed for many years.

This whole area is one in which you need to be constantly on your guard. You
would be well advised to review the employment practices in your
department and try to anticipate any which may fall foul of existing or
proposed legislation.
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4.9

A doctor who was
dismissed for

‘whistleblowing’ over

her concerns about
patient safety won her
case against her
former employer. She
had been offered
£85,000 to drop her
case, but refused. The
case has so far cost
£350,000 in legal fees.
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The Public Interest Disclosure Act
(PIDA)

This UK statute, the ‘Whistleblowing Act’, gives protection from victimization
to employees who raise a wide range of concerns in regard to working
practices in their workplace. The concern does not have to be a personal one
— it can refer to another individual or a group of employees whom the
‘whistleblower’ believes are being treated unfairly.

The Act is often referred to by its nickname because it encourages employees
to ‘blow the whistle’ on employers whom they believe to be breaching the law,
or trying to cover up such a breach.

Many situations envisaged by the Act are to do with unfair discrimination
issues, such as equal pay, terms and conditions of employment, recruitment
and selection, and minimum pay.

The Act protects any employee who raises a genuine concern provided that
they have an honest and reasonable suspicion that malpractice has occurred,
even though it may transpire later that the concern was unfounded.

L]
5 mins

Activity |3 | :

Look back for a moment at 3.2 Legally unqualified workers in this session.

Imagine yourself working for a business which you suspect of employing male
staff from one of the proscribed categories. You have raised the issue with
your employer but were fobbed off and, in effect, told to mind your own
business. You believe that the staff involved are working for less than the
minimum wage and are denying employment to legally qualified female
workers who did the job previously.

How might PIDA help you if you are still unsatisfied?
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You may have written that, once you were sure that you had exhausted all
available internal channels, you could report your concerns to a body such as
the Equal Opportunities Commission (EOC). A local solicitor who offers free
initial consultations or the Citizen’s Advice Bureau would be a prudent first
port of call.

A detailed look at the main UK
legislation

The remainder of this session will take a more detailed look at the principal
statutes and the specific forms of unfair discrimination which are outlawed by
them.

The Sex Discrimination Acts of 1975
and 1986

The Act makes unfair discrimination unlawful in full-time and part-time
employment and in training. Discrimination against married people because
they are married is also dealt with.

The chief matters which the act covers are:
recruitment and selection for employment;
appraisals, opportunities for training and promotion;

dismissal;
victimization.

The Employment Protection
(Consolidation) Act 1978, the
Employment Act 1980 and the Social
Security Act 1986

Some specific rights relating to pregnancy and employment are included in
these Acts, including:

time off for ante-natal care;
statutory maternity pay;
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5.3

54

5.5

I 30

return to work after maternity leave;
protection from dismissal on the grounds of pregnancy.

The Equal Pay Act 1970, amended in
1983

This Act established the right for men and women to receive equal pay for
doing the same work — something which, for many years prior to the Act, had
not been the custom in some trades where women were frequently paid less
than men. The Act applies to part-time as well as full-time employees.

The Act also provides that, where men and women are doing different work,
they should receive equal pay if an assessment of the total effort, skill and
responsibility required for the jobs is the same.

A good way of avoiding the risk of making decisions based on prejudices or
subjective criteria is to use objective, recognized job evaluation procedures.

The Race Relations Act 1976

The Act’s main provisions are similar to those in the Sex Discrimination Act,
outlawing unfair discrimination concerning:

recruitment and selection for employment;
appraisals, opportunities for training and promotion;
dismissal;

victimization.

The Act allows for limited permitted discrimination in those circumstances:

where there is 2 ‘GOQ’, such as the need to use an artistic or photographic
model of the same race as the subject being depicted;

where a job is to be done wholly outside Great Britain;

where there is the need for special training to meet the needs of a racial
group which is under-represented in a specified occupation.

The Disability Discrimination Act 1995

Employers employing fewer than |15 employees are exempt from the Act.
(Before December 1998 the minimum number had been 20.)

The Act defines disability as ‘a physical or mental impairment which has a
substantial and long term adverse effect on the person’s ability to carry out
normal day-to-day activities.
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The Disability
Discrimination Act 1995 —
What Employers Need to
Know is available free
from the Disability
Rights Commission.
Reference is made to
possible financial help for
physical adjustments to
the workplace.
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A temporary incapacity due, for example, to a sporting accident would not
qualify anyone for protection under this Act. Normally the effect must last for
2 months or more.

The former quota system which you may have come across was abolished in
1996 with the advent of the more general requirement not to discriminate
against disabled people as defined by the new Act. Green Card holders under
the former legislation automatically gained the protection provided by the
1995 Act.

In some respects, this Act is more far-reaching in its scope than other
legislation as it can require changes to an employer’s premises as well as to
working practices.

Reasonable adjustments

The Act envisages that employers should make ‘reasonable adjustments’ to
working practices and their premises with the intention of levelling the playing
field for disabled people. Some adjustments might be relatively inexpensive,
for example providing information in Braille or modifying an office layout to
provide more room to manoeuvre wheelchairs.

Financing physical adjustments

Where more substantial expense is involved, such as the installation of ramps,
lifts, new access or emergency egress provisions, each case then needs to be
looked at on its merits. The analysis should take into account the benefits
which the employer will receive because of the employee’s combination of
skills and experience as well as the costs. For example, an existing employee
who becomes disabled may be so valuable to the organization that relatively
large outlay is justifiable. The total resources of the organization can be taken
into account (not just those of a particular site) when assessing what it is
reasonable for it to spend, and the smallest employers are of course exempt
from the Act.

In some cases, financial help may be available from the government or a
voluntary body involved in helping those who suffer the particular disability
involved.
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Fill in the blanks in the following sentences.

The Sex Discrimination and Race Relations Act both outlaw unfair

discrimination on the grounds of and

for employment.

Under the Disability Discrimination Act, an employee who suffered a
incapacity following a skiing accident would

be protected.

Under the Equal Pay Act, and must be paid
for doing the work or work assessed as

being of value.

It is illegal to dismiss a employee solely on the grounds of

pregnancy.

Victimization is banned under both the Act and the
Act.

Disability is defined as a or impairment

which has a and long-term effect.

Time off for care is a legal right for a pregnant employee as

is to after maternity leave.

Answers to the Activity can be found on page |15.
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A woman claimed
unfair discrimination
on the grounds of
marriage. She worked
for the same manager
as her husband. The
manager did not ‘get
on’ with her husband.
She claimed that the

manager effectively
demoted her out of
spite. She was backed
by her union.
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lllegal discrimination in detail

The various Acts have much in common in the way that they tackle unfair
discrimination.

Direct discrimination

This occurs when an individual is treated less favourably than another would
be treated in the same or similar circumstances on any of the grounds
proscribed (disability, sex, marital status, race, colour, nationality, ethnic or
national origins).

.
3 mins

Activity |5 | :

Read the following sentences and decide whether each of the activities
described would constitute direct discrimination.

An employer advertises a job in a local newspaper specifying that the
requirement is for a ‘strong, able-bodied man’. YES/NO
A store implements a policy of having only male attendants in the gentlemens’
cloakroom and female ones to look after the ladies’ restroom. YES/NO

A team leader responsible for interviewing job applicants turns down an
applicant who is of Punjabi origin because no one of that extraction currently
works in the section. She fears the applicant would not fit in. YES/NO

An employer has an unwritten rule that young married women are never
promoted beyond a specified management grade because of concern that

family commitments might interfere with their work. YES/NO

An overseas employer advertises for a ‘male engineer’ to work in a

predominately Muslim state in Africa. YES/NO
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6.2

This is clearly direct discrimination against women and disabled people and
would be illegal.

This is a ‘genuine occupational qualification’ on the grounds of privacy and
decency. The store’s policy is even-handed between men and women and it
could not reasonably be claimed as direct discrimination if, for example, a man
applied for a job in the ladies’ room.

This would be direct discrimination, and the team leader could be held
personally responsible in law if acting on his or her own initiative. (The
consequences for organizations and individuals will be developed in Session
D)

This would be direct discrimination on the grounds of sex and marital status
and so illegal. If and when ‘ageism’ becomes illegal, it could also fall foul of that.
The courts will then have to decide what is meant by ‘young’.

This would not be discrimination as there is provision in the Act, where work
is being done wholly outside Great Britain, to take account of local customs
and practices where the work is to be done.

Indirect discrimination

Indirect discrimination occurs when a requirement or condition of employ-
ment is applied equally to all groups but:

the condition makes it harder for members of a particular group to comply,
and;
it is entirely irrelevant to their ability to do the job.

Imposing such a condition may simply be a roundabout way of discriminating
against a particular group, and that is why it is illegal. For example, imposing
a condition that all applicants must be six feet tall or above would plainly
discriminate against more women than men, and adding that they should also
weigh at least |4 stone would add further to the difficulty for female
applicants to comply with the condition.

Not all cases of indirect discrimination may be so clear cut, and the following
Activity asks you to look at a number of circumstances and decide whether
you believe them to represent ‘indirect discrimination’.

Note: earlier versions of the Act did not cover ‘indirect’ discrimination, and
the offence was introduced to stop people who were circumventing the law
in ways which the original legislators had not anticipated.
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Activity 16 | :

. L]
.

Read the following sentences and decide whether each of the activities
described would constitute indirect discrimination.

A company’s policy decreed that no-one was eligible for promotion above a
certain grade unless they had ten years’ continuous service. A female
employee applied for such a post. She had been with them for 12 years, but
had left for one year to look after her baby before returning. YES/NO

A company started its annual appraisal system at Grade 3 and made decisions
about promotion and skills training on the basis of it. Very few of its staff of
Asian or Afro-Caribbean origin worked at these grades. YES/NO

A job advertisement stated that applicants must be chartered members of a
specified engineering institute to be considered for the post. YES/NO

An internal company job advertisement stated that applicants must be fluent
in written and spoken English. YES/NO

A team leader allocated overtime on the basis that staff working ‘after hours’
must be capable of reaching an emergency exit in less than two minutes.
YES/NO

Opportunities were offered in a horse racing stable to ‘staff able to ride
proficiently at a weight of less than eight stones’. YES/NO

You will have needed to think hard about some of these questions. The
answers are as follows.

This would be indirect discrimination against women, who are more likely to
have interrupted service through bearing and raising children, unless the
company could prove that its rule was vital, which is unlikely. Why not nine
years, or twelve years!?

This practice would bear disproportionately on employees of Asian or Afro-
Caribbean origin and so is a form of indirect discrimination.

This requirement would not be discriminatory provided that it is a genuine
occupational requirement for the work to be done.

This could be indirect discrimination if fluent English was not a true
requirement of the job, assuming that there were native English speakers
within the workforce.
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5 Although this practice could indirectly discriminate against disabled employ-
ees, it may have been introduced with safety in mind. Nevertheless, it could
be illegal discrimination.

6 It is essential for riders in such establishments to be ‘lightweights’. The
requirement (if applied to both sexes and all ethnic groups) would not
discriminate indirectly against any particular group since relatively few
members of any of them would be able to meet the two essential
requirements.

This Activity should have made you realize that you may need to look hard at
existing or proposed practices in your own workplace to check whether they
could be interpreted as illegal indirect discrimination.

6.3 Victimization

‘Victimization’ has a specific meaning under discrimination laws. To claim under
them that you have been victimized, you must be able to demonstrate that you
have been given less favourable treatment because:

B you have brought proceedings under the law;
B you have given evidence or alleged that discrimination has occurred.

L]
3 mins

Activity 17 - -

Give two examples of possible evidence of victimization under the anti-
discrimination laws. One example might be that a supposed ‘informant’ was
passed over for promotion.

Examples you may have chosen might include being:

assigned to less favourable or less rewarding work;

chosen for redundancy unfairly ahead of other employees;

denied opportunities for training;

disciplined without due cause;

‘sent to Coventry’ by work mates;

dropped by union members from being a shop steward or safety
representative.
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6.4 Pressure to discriminate

Under the Disability
Discrimination Act,
pressure to
discriminate only
becomes illegal if the
discrimination sought

actually happens.
Nonetheless, the
pressure itself is

contrary to the spirit
of the Act.

This occurs when an individual or a group of people put pressure on another
to discriminate. For example, a group of established male employees might
‘lean’ on their team leader either not to engage female applicants who had
applied for a job, or to help freeze them out.

L]
3 mins

Activity 18 | :

Can you think of two other ways in which pressure to discriminate might
happen?

Examples could include the following.

Members of a trade union objecting to working with an individual, possibly
backed up with the threat of strike action — possibly in defiance of their own
union’s policy.

An influential long-serving or charismatic individual trying to keep out
individuals from a group against which he has a grudge or prejudice for any
reason.

Members of any ethnic group who have worked together for a long time
refusing to work with anyone from a different background.

A group of managers of one sex trying to prevent a manager of the other sex
intruding into their cosy grouping.

Whatever the reason may be, pressure to discriminate is illegal under the race
and sex discrimination laws and can pose a real problem to management at
every level, especially if there is a threat of industrial action to back it up, or
a more subtle withdrawal of co-operation which might threaten the
business.
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6.5 Instruction to discriminate

Session D will examine
the legal implications
for managers at any

level who obey an

illegal instruction.
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Managers are forbidden to order their subordinates or service departments
(such as personnel) to follow discriminatory practices. Unfortunately, while
illegal instructions might be in writing, they are more likely to be verbal, so
they are more difficult to prove. Either way, such instructions are illegal and
both the giver of the instruction and any subordinate who obeys it can be in
trouble with the law.

An ‘instruction to discriminate’ can only be given by a person who is in a
position of authority over the person instructed, as by a manager to a
subordinate. If it came from an equal, a subordinate or someone from another
area of the organization, the offence would be ‘pressure to discriminate’.

. .

.
3 mins

Activity 19 | :

L] L]
°

Read through the following three incidents and state whether each one is an
example of (1) pressure to discriminate or (2) instruction to discriminate.

The general manager of an organization wrote to the human resources
department stating that new apprentices should be recruited only from the
children of existing skilled employees, who were predominately of Welsh
extraction.

PRESSURE TO DISCRIMINATE [J INSTRUCTION TO DISCRIMINATE [

A team leader was approached by a senior manager from another department
who asked him not to recommend any further employees of Asian
background to her section as she ‘had too many already’.

PRESSURE TO DISCRIMINATE [J INSTRUCTION TO DISCRIMINATE [

At a team meeting, the departmental manager said ‘off the record’ that he
would rather no more female employees were offered training as fork lift
truck drivers, as they were creating some bad feeling amongst the long-
established male employees.

PRESSURE TO DISCRIMINATE [J INSTRUCTION TO DISCRIMINATE []
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You most probably decided the following.
Incident | was a clear instruction to discriminate.

Incident 2 was pressure to discriminate. Though the manager was senior to
the team leader; she had no direct authority over him and so could only use
influence (or ‘pressure’). If she had been speaking to her own subordinates, it
would have amounted to an instruction to discriminate, even though the
remark was ‘off the record’ and probably not confirmed in writing.

In incident 3, although the remark was ‘off the record’ and phrased as a
‘request’, it was effectively an instruction to discriminate given by a manager
to direct subordinates.

lllegal discrimination can be applied in a variety of ways. Knowing what the law
demands may make prejudiced people try to get round it in subtle ways, using
nods and winks which they know will be taken as instructions but for which
no written evidence can be found. A practice that is ‘suggested’ may flout the
organisation’s own equal opportunities policy and reflect individual, rather
than organizational, bias.

You do need to be wary of such informal policies as well as the more overt
ones for, in law, you could be guilty of an offence for following an instruction
which is illegal.

Segregation

This is a word which has bad connotations in areas such as education and
housing in the southern states of America and in South Africa. The practice is
generally illegal, though not covered specifically for disabled employees in the
Disability Discrimination Act.

It may even arise from good intentions, where a manager decides to assign all
employees of one ethnic group to one section and those from another group
to a different one. The intention may be to keep people together who are
happy working together and may even live in the same communities.
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6.7

5 mins

Activity 20 | :

In your opinion and experience what are the disadvantages of segregation at
work?

You may have highlighted various issues, including the fact that:

it could reinforce attitudes about what is suitable or normal work for
individuals from particular backgrounds, sex, race or disability;

for individuals whose first language is not English, it may prevent improvement
of fluency which may limit opportunities for development;

it may limit the pool of skills available to the employer by preventing
individuals from particular groups ever moving into fields for which they may
have an aptitude.

Whatever the reason, segregating employees is illegal and is simply another
form of discrimination.

Review

In this section, you have taken a detailed look at six aspects of illegal
discrimination and tested the legal principles against practical situations for all
of them. Some of the situations described may be familiar from your own
experience, and others may help you anticipate potentially illegal situations
which may arise.

The difficulty about many discriminatory practices is that they can be subtle,
and may even be justified by those who practise them as a means to achieving
harmonious working relationships, for example by keeping people of the same
ethnic origins working together.

You need to be on your guard for any form of indirect discrimination to which
you may be held to be a party. You can be personally liable in law even when
you are not the instigator but are simply obeying a direct order, going along
with existing custom and practice or responding to pressure from an
individual or a group simply for the sake of making the hard life of a first line
manager just that bit easier.
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2 mins

Self Assessment 2 | '

I Fill in the blanks in the following sentence.

The law relating to unfair discrimination sets out to

such practices on a number of specified to

members of groups whom it defines as having been

previously at work.

2 Name four of the eight grounds on which discrimination can be unlawful.

3 In your own words, explain the difference between direct discrimination and
indirect discrimination.

4 Complete the following sentences.

Discrimination is justifiable where it is carried out because of the need for a

5 Theoffenceof’  to discriminate’ can only be committed when
an order to discriminate is given by someone who is in a position to do
so.

6 The Disability Discrimination Act requires employers to make

to help disabled employees which treats

each on its own
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7 Read each of the following descriptions and then decide whether an offence

has been committed. If you think it has, select the correct name for it from
the following list.

DISCRIMINATION

INSTRUCTION TO DISCRIMINATE
PRESSURE TO DISCRIMINATE
SEGREGATION

VICTIMIZATION

a One group tries to put pressure on another to discriminate unlawfully, but
the unlawful discrimination does not take place.

This is/is not an offence. The correct name for it is

b A group of workers is made up of members from two different countries.
There are one or two arguments, so the supervisor separates them and
makes them work as separate racial groups.

This is/is not an offence. The correct name for it is

¢ Someone is accused of unlawful discrimination, but says that he was merely
obeying an order from his boss, although he didn’t agree with it.

This is/is not an offence. The correct name for it is

d An employee accuses his work mates of unlawful discrimination. They are
very angry and respond by ‘sending him to Coventry’.

This is/is not an offence. The correct name for it is

Name three recent pieces of legislation which could be relevant to illegal
discriminatory practices at work

Other areas of working life which are being looked at include defining unfair

discrimination on the basis of and
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10 The Public Interest Disclosure Act, commonly known as the
Act, employees who report a wide range of

about employment practices.

Il The best way to stay within the law is to manage within both its
and and to develop
plans to other practices which may break it.

It is all part of a modern manager’s job.

Answers to these questions can be found on pages | 1.
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7/ Summary

B The law defines a number of specific employment practices as illegal and so endeavours to create a level
playing field for all people seeking to earn a living through employment.

B You may be personally liable if the law on equality is broken in your workplace by you or by someone
you supervise.

B The main grounds on which unfavourable discrimination may be unlawful are:

sex;
marital status;
race;

colour;
nationality;
ethnic origin;
national origin;
disability.

B Discrimination can take any of the following forms:

direct discrimination;
indirect discrimination;
victimization;

pressure to discriminate;
instruction to discriminate;
segregation.

B Commitment by the UK Government to the European Social Chapter has entailed various European
Directives affecting potential claims of illegal discrimination

B You should develop contingency plans in regard to potential areas of working practices which may be
defined as illegal discrimination.

B There can be no definitive statement of the law on discrimination since this is in a state of flux and is
affected by decisions from employment tribunals and courts, including the European Court of Human

Rights.

B As a first line manager you should manage within the spirit, as well as the letter, of the law as a
demonstration of your commitment to equality at work.
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Pursuing real equality
in the workplace

Introduction

i il efany e Everyone has, at one time or another, been treated in a way which they felt
defer to no one, right . .

and justice’ was not fair. It may have been at work or somewhere else. Unfair treatment,
Magna Carta 1215AD whether or not it is sufficiently serious to involve breaking the law, can leave

people feeling depressed and angry. The damage that those kinds of feelings
can do to people in your workteam can be enormous.

So, it’s not really safe to assume that just because you are keeping to the laws
that protect diversity everyone in your workteam must be feeling happy and
as if they are a valued part of the team.

Knowing what the law requires of you is one thing. Now we need to look at
ways in which you can ensure that you meet your obligations. The same
methods will allow you to create a diverse environment in which you and
your workteam can enact a real commitment to equality.

In this session we will try to answer the following question.

What should a first line manager do to achieve equality in the
workplace?

We will need to consider two things.

m  Carrying out practices that will ensure there is no unlawful discrimination in
the workplace.

m Making the workplace somewhere where everyone really cares about
equality, and shows this in their attitudes, behaviour and daily treatment of
one another.
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2 Who is liable?

EXTENSION |

Legal liability can involve
serious penalties; there
is no upper limit to the
amount of compensation
which can be awarded.
There is fuller
information about
penalties for
discriminatory offences
in the Extensions
section.
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As we have already seen, first line managers must always be sure that they do
not break the law relating to equality and diversity. They must also avoid
helping anyone else to commit an unlawful act, because

anyone who knowingly aids another to commit an unlawful act of
discrimination will share liability for that act.

Liability can be individual or vicarious.

Vicarious liability simply means that whoever is finally responsible for
individuals who commit unlawful acts also has responsibility for those acts.

Thus, if employees commit an unlawful act, their employer will also be held
responsible.

The following rule applies.

The employer as well as the individual employee is liable for any unlawful act
of discrimination committed by the employee unless it is shown that the
employer has taken all reasonable practical steps to prevent discrimination
occurring.

Let’s look at an actual case, now.

L]
5 mins

Activity 21 | :

The following is a case of unlawful discrimination. When you’ve read it, decide
who you think is liable.

In a workplace, a group of white workers regularly taunted and jeered
at an Asian worker, making his life miserable. The team leader never
seemed to notice anything, and when eventually the Asian worker
complained to him about this treatment the team leader said:



Session C [

“You must be imagining it. | know the men — they like a laugh, but that's
all there is to it. I've never seen anything going on. You don't want to
be too sensitive about these things, you know.

Eventually the worker left the company, unable to stand the harassment any
longer. He then took a case of discrimination to an Industrial Tribunal. During
the hearing it was established that:

there was a high turnover of Asian workers in the workteams in that section,
but no information was available as to why they had left;

the company had no policies or procedures to prevent discrimination
occurring; no training or guidance relating to equality at work was given to
team leaders; and abusive behaviour of the kind complained of was not a

matter of discipline in the company.

The Tribunal found that direct discrimination on grounds of race had
occurred.

Who do you think was liable?

The white workers? YES/NO

The team leader? YES/NO

The employer? YES/NO

In this case it was decided that the white workers and the employer shared
responsibility.

The workers were individually liable because they treated the Asian worker
in a less favourable way than they treated other, white workers, without
justification.

The employer was vicariously liable because the company took no practical
steps to make sure that everyone knew and carried out the requirements of
the law.

What about the team leader?

You may have been unsure whether the team leader had any liability. In fact
the Tribunal might have decided either way. If the Tribunal had decided that the

team leader was really unaware what was going on because the white workers
were careful not to get caught, he would not have been held liable.
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If, on the other hand, he knew what was going on, or had joined in the
taunting, he would have been held liable. He could not have claimed ignorance
of the law, because ignorance of the law is no defence.

The other important point coming out of this case was that the employer
kept no records to show why previous Asian workers had left. Records and
up-to-date information should always be available to show exactly what steps
have been taken to prevent discrimination in the workplace and to prove how
people have been treated at work.

Procedures for ensuring equality

In our rule for liability, you will have noted the phrase ‘reasonable practical
steps’. What this means is that there should be good procedures and practices
covering every personnel process in the workplace.

Activity 22

‘Every personnel process’ covers a lot of ground. How many aspects of
personnel management can you think of that could be relevant to the law on
diversity?

I've listed four to get you started. Try to think of four more.

Recruitment
Selection
Promotion
Transfer

The answers to this activity can be found on page | 16.
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It would be important to have clear procedures and good practices to ensure
equality of treatment and opportunity in all of these areas.

But how do we ensure that we are treating everybody equally at all stages?
The key word is objectivity.

Objectivity means thinking about something without letting your own or
anybody else’s personal feelings enter into it.

L]
3 mins

Activity 23 | :

During their working lives people are constantly subject to a selection
process. They may be selected for: appointment to a job, training, transfer,
promotion, redundancy or dismissal.

What do you take into account when you select people?
Tick each factor in the list below, according to how relevant you feel it is in

your selection process: ‘never relevant’, ‘rarely relevant’ or ‘possibly relevant’.
If you think it is possibly relevant, jot down your reason.

How relevant is this

factor when you are If the factor is possibly
selecting someone relevant
Factors Never | Rarely | Possibly | Explain why

Has excellent references

Was recommended by
someone you know

Shares your interests/
outlook/sense of humour

Has a similar cultural
background to the rest
of the team

Colour of skin

Job record

Skills in speaking or
writing English

Disciplinary record

49 I



B Session C

EXTENSION 3

The extension goes into
this checklist in much
more detail. The
checklist itself is based
on recommendations
from the two Codes of
Practice that explain how
to avoid discrimination
on sex or racial grounds.
These Codes of Practice,
also discussed in the
extension, are well
worth looking at because
they provide cheap
practical guidance on the
subject which is regularly
updated.
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Of course, there can be no right or wrong answers here. It is also probably
difficult to be totally honest — we are all influenced by our own prejudices.

However, someone in a position to make decisions about the selection of
other people knows how important objectivity is.

If you admitted that you are influenced (for example) by appearance, or skills
in English, when these things are not really relevant to the job, then you
should be congratulated. At least you have acknowledged your own weakness.
Most people try to pretend they are always completely objective.

Relevant factors are the only ones which should be taken into account
when making decisions at work.

How can we ensure this happens?

There should be procedures to ensure that there is objectivity and equality
of treatment.

Training and guidance should be given in these procedures to everyone
who has to carry them out, and to everyone who will be affected by them.
Checks on policy, procedures and practice should take place regularly.
Corrective action must be taken where checks show it to be necessary.
Records must be kept to prove that all reasonable steps have been taken to
achieve equality of treatment, and that those steps have been understood and

followed.

These principles of good practice can be used as a checklist to make sure
there is equality of treatment in personnel processes.

This new five-point checklist is as follows.
Identify the relevant factors.

Install the procedures.

Provide the training and guidance.
Carry out regular checks.

Maintain the records.



Session C [

.
12 mins

In each of the three cases below, use the five-point checklist to decide the
steps to be taken. If you feel that an item on the checklist is relevant to the
case, describe briefly the action you would take. If an item on the checklist is
not relevant to the case, leave it blank.

Case |

In a factory it was found that Asian job applicants had difficulty in
communicating easily in interviews, yet usually turned out to be very
good workers.

What should the personnel officer tackle first, in order to make the selection
process work better?

Identify the relevant factors.

Install procedures to ensure equality and objectivity.

Provide training and guidance in these procedures.

Carry out checks to ensure that policies and procedures are working.

Make sure that records are being maintained.

Case 2

In one company it was found that Kurds who enquired about jobs
were usually rejected out of hand by the telephonists, receptionists
and even by the gatekeepers. They would say things like: ‘The job went
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yesterday. or ‘Sorry, they're just interviewing for it now. or ‘Don't
know which job you mean — there are no vacancies like that here!

What should be done first to change this situation?

Identify the relevant factors.

Install procedures to ensure equality and objectivity.

Provide training and guidance in these procedures.

Carry out checks to ensure that policies and procedures are working.

Make sure that records are being maintained.

Case 3

Asked why so few women, in a large female workforce, became first
line managers, one of the managers said: ‘Oh, we don't get many
applications from them. You know what women are like — they just
come here for a bit of extra money and a good natter with their pals.
They don't want responsibility.

But several women, talking the matter over together, said that it was
no good applying for promotion because they never got selected.
The few who tried were usually told that ‘men would react badly to
being bossed around by a woman'. They didn't believe it was the
true reason though — it was the senior management who were
alarmed at the idea of women having any sort of power in the
workplace.
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What should be done to sort out these problems?

Identify the relevant factors.

Install procedures to ensure equality and objectivity.

Provide training and guidance in these procedures.

Carry out checks to ensure that policies and procedures are working.

Make sure that records are being maintained.

Now let us consider the answers to each case.

Case |

The factors relevant to this job certainly need to be identified, because it
seems that Asian workers are having trouble with the interviews, yet perform
the job well.

Procedures for selection probably need to be changed — perhaps from
interviews to tests of some kind.

Once new procedures are installed, training and guidance may need to be
given on the best way to use them.

Case 2

It looks as though the problems are that either there is no agreed set of
procedures or that the agreed procedures aren’t being followed by everyone.
Procedures should be agreed and no discrimination should be allowed.
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SINVQ C7.2

Once procedures are established, training and guidance will need to be given
in their use.

Checks must then be carried out to ensure that the procedures are being
followed.

Case 3

The most useful first step will probably be to carry out checks to establish,
using a variety of sources, what exactly is going on.

Records will need to be analysed to see how many women apply for posts as
first line managers, and what was said at the interviews.

It will also have to be established what factors were used for selection, what
procedures for selection have been agreed and whether these procedures
have been followed and staff trained in their operation of them.

So, in this last case, all five items on our checklist will need to be used.

L]
15 mins

Activity 25 | :

This Activity may provide the basis of appropriate evidence for your S/INVQ
portfolio. If you are intending to take this course of action, it might be better
to write your answers on separate sheets of paper.

Think of an occasion when you have been able to observe a decision-making
process to do with selection of an individual for additional training,
employment, promotion or for an opportunity to change roles within your
workteam. Ideally it should be an occasion when you were actively involved
in making the decision.

Once you have settled on a specific case, select two of the stages on the
five-point checklist for ensuring equality of treatment in personnel pro-
cesses and briefly note how things could have been done differently to
ensure equality.
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Bear in mind what you have read about ‘positive action’. Is this something
which could have applied to the case you have chosen to consider?

Your work notes for this activity will provide you with a useful example of
points from the checklist being applied to a genuine decision-making process.
You could develop it further by repeating the activity using the three items
from the checklist which you have not already used. You could then write up
the possible improvements which you have identified as a report, clearly
presenting your recommendations for improvements and the reasoning
behind them.

Commitment to equality

Simply making sure that what happens at work is technically within the law
isn’t really enough to ensure there are good working relationships, nor that
the best use is being made of everyone’s abilities.

We need commitment to diversity — not only for those whom the law
protects, but for all groups and individuals.
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Activity 26 | :

The following story illustrates the fact that prejudices may be lurking in the
minds of all of us.

A man was travelling in the ltalian Alps in a car with his young son. As
he drove along a mountain road, suddenly, without warning, an Alfa
Romeo sports car appeared, coming straight at them in the opposite
direction. The man swerved to avoid it, and in doing so plunged over
the edge of the mountain road. The driver of the Alfa Romeo called
an ambulance, but it arrived too late to save the driver; who had died
instantly. However, afthough his eight-year old son was badly injured,
with multiple fractures and burns, he was still alive. He was rushed
unconscious to the accident department of the nearest hospital,
where they decided to operate. As he was wheeled into the theatre,
the surgeon who was about to perform the operation saw his face,
recognized him and exclaimed: ‘My son! My son!’

Who was the surgeon?

People give some very strange answers to this question. Some think that the
driver of the car had adopted the boy, or was the wife’s second husband.
Others say the surgeon had made a mistake — it was just someone who
looked like his son. Some have even said that the surgeon was a priest!

In fact, the surgeon was the boy’s mother. If you wrote that down, take top
marks.

Most people don’t get this answer, and it isn’t very surprising that they don’t.
In our society we have ready-made, deeply held ideas about the sort of jobs
women hold. We don’t think of surgeons as being women.

We tend to have standardized, oversimplified mental pictures of many
different groups of people and what they are capable of. These mental pictures
are called stereotypes.

A typical stereotype of a disabled person, for example, is of someone in a
wheelchair, unable to do anything useful and needing help to perform the
simplest task. Of course, when we think about it, we realize this is nonsense.
We only have to think of some famous ‘disabled’ people to refute this idea:
President Roosevelt, Professor Stephen Hawking, Douglas Bader . .. you may
be able to bring to mind many more examples.
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Managers can often get into difficulties when dealing with applications for
employment or promotion from people who do not fit with their stereotype
of the kind of person who would normally do that job. This is a problem which
is experienced by all of the groups we have discussed in this workbook so far.
Let’s look at an example.

A volunteer co-ordinator for a charity providing practical support for
people with cancer received an application to work as a volunteer
from a man who used a wheelchair. The work involved visiting service
users in their homes so mobility, including the ability to drive, was very
important. The charity had an equal opportunities policy which the
volunteer co-ordinator understood and supported. The volunteer co-
ordinator wondered how best to deal with this particular
application.

The volunteer co-ordinator had a number of different concerns.

She didn’t want the disabled applicant to be made to feel that his application
had created a problem.

She was reluctant to reject the application simply because of the disability.
She didn’t know how the applicant’s disability would actually affect his ability
to do all of the things which the work required.

She didn’t feel comfortable with the idea of asking the applicant about his
disability and the things which he could and could not do.

How would you have decided to deal with the application?

The real stumbling block which the volunteer co-ordinator came up against
was the last point on the list. She didn’t feel comfortable with the idea of
asking the applicant about his disability and the things which he could and
could not do.
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Why didn’t she feel comfortable discussing the situation! It is not an
uncommon reaction but is it a reasonable one?

Lots of people can get embarrassed or nervous dealing with people with
disabilities. This can be caused by a fear of saying the wrong thing or by a
stereotype which we’ve already mentioned — if someone is in a wheelchair it
is often assumed that they are incapable of communicating or of making
decisions.

The other reason for nervousness — being afraid of saying the wrong thing —
is also based on assumptions. Realistically, the man is unlikely to be upset by
the issue of his disability being raised as long as it is done with an open mind.
In fact, he is likely to be very used to discussing his abilities and knows more
about his own capabilities than anyone else.

The volunteer co-ordinator in our example interviewed the man in the same
way that she would have interviewed anybody else. They discussed the man’s
particular skills and interests and his suitability for the job in the ordinary way.
When the volunteer co-ordinator described what the job actually involved,
the man replied by explaining how he could achieve those tasks. Once the
capabilities of the applicant were established it didn’t take long to make a few
arrangements to ensure that potential problems would be avoided. For
example, the man was allocated a group of service users to visit whose homes
were accessible in a wheelchair.

The interview was actually fairly straightforward once the volunteer co-
ordinator realized that this applicant was actually very like any other. It can be
very difficult to overcome stereotypes and to remember that any person we
meet is not necessarily going to fit our assumptions.

If your ideas about how best to deal with the disabled man’s application were
different from the approach which the volunteer co-ordinator took then you
shouldn’t worry. There is no perfect answer. However, it is worth looking
again at your response and asking whether you were basing your decision on
any stereotypes.

The first point in the five-point checklist — identify the relevant factors — was
important in this case. Unfortunately the volunteer co-ordinator didn’t feel
able to identify the relevant factors at first because of her own stereotypical
beliefs about a man in a wheelchair.
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Here are three short cases from quite common work situations. When you’ve
read them, answer the question at the end of each case.

Case |

Ganesh Patel, @ man of Indian origin, started work in a coffee
processing plant. The team leader put another worker of Indian origin,
Pritpal Singh Dhillon, to work with Patel to show him the job. Patel
came to the team leader a couple of days later and said that he would
prefer to work with an Englishman because he would show him how
to do the job better than Dhillon would. The team leader agreed to
this, but was puzzled. He thought, however, that it was typical of
Indians that they wouldn't help one another. He supposed Dhillon was
reluctant to train Patel in case he worked himself out of a job.

The team leader’s analysis of the situation was incorrect. What could have
explained Patel’s request?

Case 2

A man had worked as an accountant for fifteen years. He was very
capable and had a first-class record for time keeping and reliability.
Unfortunately the firm he was working for closed. The man applied for
another job, but, although he was well qualified to do it, was told by the
new company: "We can't afford to take chances on people like you —we
need someone reliable, who isn't going to take a lot of time off!

Why would a company say such a thing to a job applicant, if he had no record
of being unreliable or of taking time off?
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Case 3

A woodmill needed to employ another worker. They advertised the
post and five experienced lumberjacks were invited to be interviewed.
When the final candidate, Pat Wilson, walked into the interview room
the interview panel reacted by looking slightly confused. By the time the
final question was answered the panel looked entirely uninterested. Pat
left feeling sure that the job would go to one of the others.

What might make an interview panel react in this way to an applicant who was
as skilled and experienced as the other applicants?

Case |

The truth was that Patel had come to the UK from East Africa in the 1970s
when he was quite young, and he spoke excellent English and Gujarati. Dhillon,
who had only recently come to the UK from India, spoke Punjabi and his spoken
English was not particularly good. So they came from different countries, spoke
different languages and had quite different backgrounds. Communication posed
problems for them.To the team leader, they were just ‘typical Indians’, yet they
were as different from one another as both were ‘different’ from the team
leader.

Case 2

You may have guessed that the man was disabled. The new company’s reaction
was typical of many — that disabled people are unreliable and take a lot of time
off because of sickness. This is rarely true. Disability is not the same thing as
sickness. In fact, there are a large number of disabled athletes who are
extremely fit.

Case 3

The lumberjack who so obviously failed to impress the panel was a woman.
The panel’s reaction was based on common stereotypes about the kinds of
work which are suitable for women.

The cases we have been looking at show how stereotyping at work can lead
to harmful attitudes and to discriminatory behaviour.

As a first line manager, you have the chance to take the lead in tackling harmful
stereotyping, and the problems of communication and understanding that
tend to go with it.



EXTENSION 4
Companies and other
organizations which have
a policy of equal
opportunities for all
usually set out this
policy in a formal
statement. An example
of such a policy
statement is given in the
extension.
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Pursuing real equality

Stereotyping and discrimination of any kind cannot be got rid of overnight.
Generating a real commitment to equality has to be a continuous process.

The first step is to look again at your organization’s equal opportunities policy.
Having a well thought out equal opportunities policy is very important but it
is unlikely to make a real difference to attitudes and practices among your
workteam unless everyone is aware of it and understands it properly. You have
a responsibility to make sure that the policy is not just written down and then
forgotten about.

.
20 mins

Activity 29 | :

Everyone involved in managing others should be familiar with the organiza-
tion’s policy and procedures relating to diversity and equal opportunities in
their workplace.

Obtain a copy of your organization’s policy and procedures, and make a note
of the main points that relate to you and your management role.

You might consider including the main points of the policy and the reasons
why it is important in your next team briefing.
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Sometimes, it can be very difficult for people who are being treated unfairly
to complain about what is happening to them. We have looked at a lot of cases
in which one clear example of discrimination has been identified. Here is a
slightly different situation.

Sarah Watts worked in the accounts department of a large company.
She was the only woman in the department and she shared a large
office with five men. The office seemed to most people to have a
friendly and jovial atmosphere but Sarah was not happy there. The
men with whom she worked enjoyed a joke; the problem was that a
lot of the jokes they enjoyed were about women in general and,
sometimes, about Sarah in particular Occasionally, Sarah thought their
jokes were quite funny — more often she felt offended. The men also
frequently talked about sex in a way which made Sarah feel
uncomfortable.

The men were much more familiar with Sarah than they ever were
with each other; they often called her ‘darling’ or ‘sweetheart'.

Sarah’s manager was also a man. He often joined in with the jokes and
he also spoke to Sarah very differently to the way he spoke to the
men in the department.

Before long Sarah felt so unhappy at work that she started to look for
employment elsewhere.

Most people can ‘take a joke’ but being the butt of jokes on a regular basis is
very different, especially when you are isolated in the way that Sarah was,
being the only woman in a group of men.

The conversations about sex which made Sarah feel uncomfortable could
easily be seen as sexual harassment. There is no good reason why Sarah
should be expected to put up with these things which she did not enjoy — they
are not part of the job in an accounts department!

Calling Sarah ‘darling’ and ‘sweetheart’ was both patronizing and overly
familiar. Affection, in its place, can make people feel wonderful but, in this
case, it was clearly misplaced. Terms like ‘darling’ are not really an appropriate
way for people whose relationship is solely professional to address each
other. The fact that the men spoke in this way to Sarah but wouldn’t address
each other with the same degree of familiarity meant that Sarah was being
treated differently because of her sex.
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Activity 30 | :

Sarah discussed the fact that she was not happy at work with a friend
who told her that she should make a complaint, either formally or
informally.

Sarah considered complaining but felt that it would be too difficult.

Consider Sarah’s situation and note some reasons why she might find
complaining so difficult.

Sarah was in a very awkward situation. You might have thought of a whole
range of reasons why complaining could be difficult. Here are three main
reasons.

The time never seemed to be right. Sarah was afraid that if she complained
after a particular joke or overly familiar remark then she would be told she
was over-reacting. This is a major problem with the kind of inequality which
was making Sarah so unhappy. A stream of minor incidents can do just as
much damage as a major one but can be far harder to address.

Sarah felt sure that nobody was deliberately making her unhappy. She was
concerned that people at work wouldn’t understand why she was making a
complaint about behaviour which they obviously thought was perfectly
reasonable.

Sarah’s complaint would have to be addressed, at least in the first instance, to
her manager but he was one of the main offenders. Telling a manager that you
are unhappy about the behaviour of someone else can be a nerve-wracking
process: telling the same person that you're not happy about their behaviour
is even harder.
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Unfortunately, Sarah’s experiences are not as uncommon as you might think
and sexual harassment can be a great deal more extreme than Sarah’s case.
Cases which have been taken to industrial tribunals in the past have detailed
years of physical sexual harassment and verbal abuse. First line managers have
a responsibility to make sure that a situation like the one we have examined
— or worse — does not arise. If action is taken by employees who experience
harassment, first line managers who did not attempt to deal with the situation
can be considered to share liability.

As a first line manager, you have exactly the same responsibility to all the
people in your workteam. A crucial point here is leading by example.

Whatever you say about equality and fairness will ring hollow if your actions
don’t match your words. Your workteam will take their lead from you, and not
practising what you preach could have a serious effect on the way your
workteam view you. If you seem to be behaving hypocritically then you can’t
really expect to command the respect of the people who work with you.

Another important reason for considering your own behaviour can be seen
in Sarah’s case. She was reluctant to approach her first line manager about the
problems she had because she was not confident that he would understand
and respond in a supportive manner.

Unless people in your workteam are confident that you will respond
positively to any problems which they might discuss with you, there is a real
danger that they will say nothing and that the problems will get worse without
you even realizing they exist.

The following reminder list should help you to retain the full confidence of
your workteam and to play your part in protecting diversity at work:

Explain the main points to everyone in your workteam.

Question your own attitudes and assumptions.

Understand the problems facing certain groups at work.

Assess people and situations objectively.

Lead by example.

Influence those in a position to change things.

Treat everyone equally.

You are the key to an improved outlook on equality in your workteam.
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Activity 31 - Y

This Activity may provide the basis of appropriate evidence for your S/NVQ
portfolio. If you are intending to take this course of action, it might be better

S/INVQ C4.1 .
o write your answers on separate sheets of paper.

We have considered a number of ways in which a first line manager can act
to ensure that team members are treated fairly and are respected as
individuals. Now, think carefully about your own workplace and try to come
up with a list of practical steps which you can take. The list should contain as
many specific actions as possible.

To develop this activity further you could carry out each of the actions you
have listed and keep a record of their effects.
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Self-assessment 3 - '

Fill in the blanks in the sentences with a suitable word or words.

I Anyone who knowingly aids another to commit an

act of discrimination willshare __ for that act.

2 _ liability simply means whoever is finally responsible for

individuals who commit unlawful acts also has responsibility for those acts.

3 The employer as well as the individual employee is liable for any unlawful act

of discrimination committed by the employee unless it is shown that the

employer has taken all

to prevent discrimination occurring.

4 The five-point checklist is as follows.
a ldentify the relevant
b Install the

¢ Provide the and guidance.

o

Carry out regular

Maintain the

o

5 Identify the one false statement below.

m An employer is not always held responsible when their employee is
guilty of unlawful discrimination.

m A first line manager is always responsible for any act of unlawful
discrimination by a member of his or her team.

m First line managers are in a position to influence people in taking a less
stereotyped view of disadvantaged groups.

Answers to these questions can be found on page |13.
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6 Summary

B Anyone who knowingly aids another to commit an unlawful act of discrimination will share liability for that
act.

B The employer as well as the individual employee is liable for any unlawful act of discrimination committed
by the employee unless it is shown that the employer has taken all reasonable practical steps to prevent
discrimination occurring.

B Records and up-to-date information should always be available to show exactly what steps have been
taken to prevent discrimination in the workplace and to prove how people have been treated at work.

B The five-point checklist to achieve equality of treatment in personnel processes is as follows.

| Identify the relevant factors.

2 Install the procedures.

3 Provide the training and guidance.
4 Carry out regular checks.

5 Maintain the records.
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Constructive dismissal
occurs when an
employer does
something which
effectively makes it
impossible for an
employee to carry on
working for them, for
example relocating a
disabled employee to
a remote location
without a car.

In 2002, the maximum
award which can be

made by an

employment tribunal

for unfair dismissal is

£50,000. This figure is
subject to review, and
does not include legal
or other costs.

Session D

The consequences of
illegal discrimination

Introduction

The financial and other consequences for organizations and individuals
resulting from illegal discrimination can be dire, as this real life case study
illustrates.

In 1997, a company director was found guilty by an employment
tribunal of sexual harassment against a female employee. She had
resigned and claimed constructive dismissal. The tribunal awarded
more than £30,000 in compensation to the victim.

In an attempt to avoid paying her, the director wound up his company,
re-established it in another limited company guise and resumed
trading.

In 2001, he was found guilty of fraudulent trading and jailed for seven
months. He was forced to pay the compensation, plus additional legal
charges of around £3,000 to the victim'’s solicitors. Had he not done
so, the judge warned him that he would be jailed for 20 months.

This case shows that, however ingenious or devious you may be, the law can
find ways of pursuing you to an ultimate conviction. And remember that, if the
offender had not behaved so crassly in the first place, the events which landed
him eventually in jail would never have been set in train.
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In 2002, a female bank
employee was
awarded more than

£ million against her
former employer for
unfair dismissal
involving sex
discrimination.

An Asian policeman
received an out of

court settlement of
more than £200,000

and a personal

apology from his chief
constable to his entire
family. The policeman
had been wrongly
accused of sending
racist hate mail.

I 70

Remedies for unfair dismissal

Unfair dismissal

In cases where an Employment Tribunal finds that an employee has been
unfairly dismissed or forced to resign, it has three remedies at its disposal:

financial compensation;
reinstatement;
re-engagement.

Financial compensation

The tribunal has powers to make an financial award which has a substantial
upper limit and to which can be added legal costs and many other
expenses.

If the Tribunal finds that disability, race or sex discrimination was involved,
then the award made has no upper limit. It can amount to hundreds of
thousands of pounds and, in exceptional cases, has exceeded £1 million.

Reinstatement

‘Reinstatement’ means that employees must be taken back into the job they
had at the time of dismissal as though they had never been away from it. They
would therefore receive their existing benefits in terms of salary, holiday
accruals, pension contributions and all other benefits of service. This would
apply even if the employees had been dismissed or had resigned many months
previously. If the employer refused to take them back, the Tribunal would
increase the alternative award of compensation.
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Activity 32 - -

Describe in your own words what the consequences of being ordered to
reinstate an employee might be in your own team.

For you.
For the team members.

For your employer.

Think hard about it — the implications are considerable.

You may have said that, for you, there would be ‘loss of face’, humiliation and
possible disciplinary action if you are adjudged by your employer to have been
at fault.

For the members of your team the consequences could be possible
resentment between them and the reinstated member, re-adjustment to his
or her presence, and loss of co-operation with you if they believe that you
were in the wrong.

Your employer would have to deal with problems about what to do with any
member of staff who had been appointed to replace the reinstated member.
The employer would also have to cover the costs of making up lost earnings
for the reinstated member, and deal with humiliation and loss of respect from
the employees generally. It might even be necessary to make the replacement
employee redundant.

The implications are widespread and not all directly quantifiable. For example,
loss of respect from a work team can have profound effects on the manager
involved. And public humiliation is no laughing matter. Just imagine the feelings
of senior managers if they were obliged to make personal apologies to junior
employees.

One thing you weren’t asked to assess was the effect on those people who
are reinstated. For them, it can be an uncomfortable and humiliating
experience, and this is why many former employees don’t seek or welcome
it as a remedy.
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Re-employment

Under this remedy, the Tribunal orders the employer to take back the
employee, but not necessarily into the same job on the same conditions and
benefits of service. It could be into a lower paid job, or one which did not
offer benefits such as a company vehicle.

L]
3 mins

Activity 33 | :

A3 T, Ll Why do you think an employment tribunal would offer the lesser penalty of
cannot compel an

employer to reinstate

re-employment rather than reinstatement?

or re-employ a former
employee, but it is
under consideration

for the future.

There could be many reasons, but they will probably all have in common the
fact that the employee had contributed in some measure to his or her own
downfall, for instance by having a poor disciplinary record or having
contributed in some way to the incident leading to dismissal.

Alternatively (or additionally), it may be that the employee deserved the
extreme penalty of dismissal, but your organization didn’t have adequate
procedures or records, hadn’t implemented its procedures or couldn’t prove
that it had done so.

The re-employment of a former employee can cause as much embarrassment
as reinstatement, including problems with re-allocating work and soured
working relationships. The employer must also bear the tangible costs, which
will have already been borne, of legal fees and costs of attending tribunal
hearings.

|.2 Consequences of unfair

A senior barrister was found . . .
o In this short introduction, you have seen that there can be severe
guilty in 2002 of race
discrimination by the Bar Council consequences for:
and suspended from practising for
a year because he had called a employers;
solicitor’s clerk a ‘blackamoor’ senior staff;

during an Old Bailey trial. He was
fined £1,000 — to which must be

first line management;

added substantial loss of for failing to comply with legislation intended to protect employees from
earnings.

unfair discrimination at work.

I 72



2.1

2.2

Session D [N

These consequences can include:

financial penalties which, in some cases, could affect the viability of the whole
business;

organizational problems, which divert the time of senior managers who
should be doing more constructive things;

loss of respect and, for first line managers, loss of confidence — especially for
those who were in any way associated with the breach of the law.

Types of liability for illegal
discrimination

In law, an organization can be held liable for illegal discrimination in a number
of ways.

Direct liability

An aggrieved employee can bring an action directly against the former
employer by making an application to an Employment Tribunal.

Vicarious liability

If the employer is a limited company, the discrimination can only have been
carried out by a human being at some level, or levels, in its organisation. The
law states that an organization is liable for the actions of its managers and
employees at all levels. If it fails to prevent them from committing the unlawful
act of discrimination it cannot claim, say, through a senior manager, that it was
‘unaware’ of the practice complained of.

This legal principle, of an organization being responsible for the wrongful acts
of its employees, is known as ‘vicarious liability’.

A moment’s reflection will convince you that the law cannot allow an
employer to claim it did not know what was going on, save in the most
exceptional of circumstances. Otherwise no employer could effectively be
held responsible for anything that happens at work.
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2.3

Consider a situation where an accident has happened. A machine has been
used in an unsafe condition, with safety systems overridden and guards out of
place, leading to a serious injury. It would be very convenient for the
management to claim that they did not know what was happening. But, in law,
they cannot do so because the organization is vicariously liable for the actions
of its employees.

Personal liability

This was touched on in Session B and is well worth repeating. Any individual
can have personal liability for instigating, or colluding with an act of illegal
discrimination.

This can happen if that person:

issues an instruction to discriminate;

accepts an order to discriminate;

bows to pressure from another individual or a group to discriminate
illegally;

takes discriminatory action on his or her own behalf.

Look at the following case study, which is based very closely on a real incident
that appeared before an Employment Tribunal.

[

5 mins

Activity 34 - -

A female employee claimed that sex discrimination was the reason
she was selected for redundancy ahead of six male employees with
similar service and experience. She had been the only woman in a
department of more than 200 employees. She said she had to eat her
lunch in the ladies’ room because the men watched hard core
pornographic videos during their meal breaks. She found the videos
offensive and degrading.

Her first line manager allegedly told her ‘No one wants you here
because you're a girl. Another manager told her that he was
embarrassed about the videos, but 'did not want to upset the lads’. He
told the tribunal that it upset the men to be forced to turn the video
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off on her account. The employer claimed to be unaware of the videos
and said that she was made redundant because the men who were
considered for redundancy were better qualified to do the job.

In whose favour do you think the Tribunal would find?
Who within the organisation might be held liable?

Do you believe the Tribunal would order reinstatement, re-employment or
make a financial award to the applicant?

This case highlights the issues discussed so far in a remarkably clear manner.
The outcome from a Tribunal is never certain but, assuming that the people
quoted were telling the truth (and all of them were speaking on oath, of
course) the probable outcomes would be as follows.

The Tribunal would find in favour of the female applicant.

The employer would be held vicariously liable for the actions of its employees
because:

m the senior management should never have allowed such video screenings
to become entrenched ‘custom and practice’;

m the selection for redundancy would almost certainly prove to be illegal
discrimination and tantamount to an instruction to discriminate;

m the first line manager would be personally liable for bowing to pressure to
discriminate;

m the team members would be personally liable for applying the pressure to
discriminate.

Reinstatement would probably be an appropriate remedy but it is ques-
tionable whether the employee would want to return to such a hostile
environment. A substantial award would probably be made instead.

Another factor which the tribunal might have considered is the fact that the
employee was the only female in a department of 200 people. As such, the
management might have been expected to take some reasonable positive step
to ensure that she did not suffer disadvantage.
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. 3 The financial consequences

gy o s of Financial awards made by tribunals reflect at least in part the earnings
more than £79,000 . .

was made to an potential of the employee. The very large awards sometimes made are usually
employee of a local to employees with high salaries, bonus earnings and other benefits which they
authority for disability have lost by losing the job. However, the Tribunal can also take into account

discrimination. The more subjective matters such hurt feelings, which are not related to earnings

reasonable ability. For example, an award of around £200,000 made to a headmaster for
adjustment’ to unfair dismissal included £18,000 for hurt feelings.

accommodate a

council had not made

Wheelchair. The award Though very large awards are rare, an organization which transgresses the

discrimination legislation frequently could find itself paying a number of
substantial awards over a period of time. They could soon reach a total to

included a sum for
hurt feelings.

compare with the ones that make the national headlines, and which hurt the
organization’s profits as severely.

3.1 Ability to pay

Tribunals are under no obligation to consider the ability of an organization to
pay, whether it is large or small. Nor will they take into account the nature of
the employer’s activities. So a charity which employs people must obey the
law just as much as school or other employer in the public sector.

The consequences for a non-profit making organization are as serious as for
a commercial company. Just think how many books, or how much extra
curricular activity, the £200,000 lost by the school in the example above
would have paid for. The headmaster had been replaced, so it didn’t save his
You are recommended sa|ary.
to read the local and
national press which . .
P To illustrate how costly an award can be, take the following example.
publish accounts of
Employment Tribunal
hearings. They will

keep you up-to-date A tribunal has ordered a retail company to pay compensation to a

former employee of £18,000 plus £2,000 in legal fees and other costs.

with the way case law

is developing and
some pitfalls to watch If its normal profit margin is £1 on every £20 taken through the till, it

out for in your own must sell £400,000 extra simply to recover the cost of the awards.

workplace.
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This may be even harder for the company than it looks. Any bad publicity
attending the hearings may put customers off. Employment Tribunal hearings
are always big news locally, especially where discrimination cases are
concerned.

Implications of illegal discrimination

This section has shown just how dire the financial consequences of breaking
the laws on illegal discrimination can be. The risks are not theoretical. They
are very real and they are realized for a large number of organizations every
year. Although some frivolous and worthless cases are pursued, many of the
ones that reach employment tribunals are successful because they are based
on the clear legal principles described in this workbook.

The financial problems caused by a relatively modest award can be serious and
in some cases life threatening for an entire site or business. Failing to manage
to the letter and within the spirit of the law on illegal discrimination has legal,
ethical and commercial implications for every manager.

The legal process — Employment
Tribunals

To most people the most familiar aspect of the legal process will be the
Employment Tribunal. Appearance before a tribunal is one of the severest
consequences of alleged illegal discrimination. Sometimes individuals who feel
aggrieved will argue their own case, but frequently they will employ a solicitor
or obtain help from the Citizens’ Advice Bureau or their trade union.

The Equal Opportunities Commission and the two other Commissions set up
to deal with discrimination matters in regard to race or disability may also
provide support where they believe that wider issues of policy or public
interest may be involved.

If both you and your organization manage according to the principles and
advice given in this workbook, there is a much smaller chance that you will
ever encounter a Tribunal in practice, but it is as well to be aware of what
could happen.
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4.1 The make-up of employment
tribunals

ATribunal comprises a legally qualified ‘chair’ sitting with two colleagues, one
of whom usually has a business or commercial background and one who has
practical experience within a trade union. Their combination of skills and
experience makes them well qualified to judge the issues and see through any
irrelevant arguments advanced by the two parties.

4.2 Who can apply to a tribunal?

G itz e 2L In practice, most employees and potential employees can apply to a tribunal,
h h . . . . .
t|7e;(e)owz:13;;isto?n either directly or with the support of the Equal Opportunities Commission
illegal discrimination, (EOC), the Commission for Racial Equality (CRE), the Disabilities Commis-
20% up on the sion (DDC) or the Citizens’ Advice Bureau.

previous year. Half

concerned sex . . . . .
In general, there is a service qualification period of 12 months for many cases

and a maximum period of time (three months) within which to file an
application after the alleged offence has occurred.

discrimination.

In practice, both of these requirements are frequently ignored by Tribunals
and it is very hazardous for an employer to rely on either.

Under the anti-discrimination legislation, applicants are not subject to any
qualification period, as they are performing a ‘protected act’ within the law. So
it is best for you to assume that anyone who believes that they have suffered
illegal discrimination on any of the grounds discussed above has a right to
appeal to an Employment Tribunal.

What the tribunal will look for in
P—— discrimination cases

objective basis for comparison —
usually someone doing the same The tribunal members follow a strictly logical process to test whether direct

o . or indirect illegal discrimination has taken place. They will compare the
qualifications, service and

experience but of different sex, applicant with a hypothetical ‘comparator’.

job, and with the same

race or disability status.
Sometimes a real comparator will
not be available. The Tribunal will

then say what they believe would Direct discrimination

have happened by comparison
with a suitable ‘hypothetical’ The Tribunal members will ask themselves, in essence, the following
COmParatOr’. .

questions.
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Question |

Has the applicant been treated less
favourably than a real or hypothetical
‘comparator’ from a group different
to the applicant’s group?

Yes l l No

Question 2
Has the employer explained The applicant will fail.
satisfactorily within the law why such
different treatment occurred?

Yes ¢ No

The applicant will fail. The complaint is valid.

If the answer to question | is Yes, and the answer to question 2 is No, then
the complaint will succeed and the financial consequences discussed earlier
will follow.

Now try applying those two questions above to this short case study.

An applicant to a Tribunal claimed that he was discriminated against
because of his race during a competitive panel interview for an
internal promotion. He claimed that the panel allowed him less
time than the other four candidates, all of whom were white. In
addition, the panel spoke very rapidly and asked him questions
which were irrelevant to the post — largely about his interests and
affiliations outside work, including his political views. In disgust, he
resigned and eventually claimed constructive dismissal through racial
discrimination.

His employers broadly accepted the facts of the case but claimed
that he had less to say than the other applicants and so the
interviewers had filled in time to spare him embarrassment. They
also said that he did not match the requirements of the post
(though his experience and qualifications were admittedly similar),
and that was why he was turned down. They claimed to be an
equal opportunities employer.
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3 mins

Activity 35 | :

On the balance of probabilities, was the applicant treated less favourably than
a real or hypothetical ‘comparator’ from a group different to that of the
applicant? (In this case there is a real comparator, i.e. any of the four other
applicants.)

If Yes, did the employer explain satisfactorily within the law why such
different treatment occurred?

The answer to question | is most probably Yes, according to the evidence
admitted by the employer.

As far as question 2 is concerned, the employer’s explanation appears thin.
The panel had asked irrelevant questions which could have no bearing on the
job and they admitted that his qualifications and experience were similar to
the white applicants. Why then should he have had less to say or been given
less time to answer relevant questions?

On the balance of probabilities, the answer to the question 2 is No, the
employer has not given a satisfactory answer within the law.

So in this case, the Tribunal would probably find for the applicant on the basis
of direct racial discrimination.

Indirect discrimination

Cases of indirect discrimination are often more complicated, as the claimed
discrimination is masked by conditions which may or may not be essential to
the job. Tribunal members will ask themselves, in essence, the following
questions.
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Question |

Has the employer imposed a
requirement or condition?

Yes l

lNo

Question 2

Does it apply equally to people not of
the applicant’s status, i.e sex, race,
marital status, disability?

The applicant will fail.

Yes

lNo

Question 3

Is the proportion of people of the
applicant’s status who can meet the
requirement significantly smaller than
for other groups?

The applicant will fail.

Yes

lNo

Question 4
Can the employer justify it on
objective grounds?

The applicant will fail.

Yes

The applicant will fail.

¢ No
Question 5

Can the applicant meet the required
condition?

Yes l

The applicant will fail.

Question 6
Is this to the applicant’s detriment?

Yes l

The applicant will succeed.

The applicant will fail.
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The diagram on page 81 shows that the process is much more complex than
it is for direct discrimination. If the tribunal’s questioning leads it through the
series of answers shown in the diagram then it will find that illegal indirect
discrimination has occurred.

The Tribunal’s inquisition has to be more thorough because requirements or
conditions may be imposed deliberately to mask illegal discrimination. The
original legislation did not recognise indirect discrimination, which left the
opportunity for those so inclined to hide discrimination behind conditions
which might be irrelevant to doing the job. It is the Tribunal’s job to look
behind the mask.

Now, try applying the logical process to the following case study and say if you
believe the Tribunal would find that illegal indirect discrimination had
occurred.

The applicant had applied for an internal vacancy. The job specification
stated that the applicant must be ‘energetic’ and ‘able to withstand
physically demanding conditions while conducting workplace risk
assessments’ on a multi-level animal feed mill.

The applicant, who suffered from birth defects caused by thalidomide,
believed that neither was necessary. Most of the analysis was done at
a computer work station and the workplace assessments were done
in co-operation with the local working teams.

She was turned down for the job and resigned shortly afterwards,
claiming constructive dismissal. Her employers did not dispute the
broad facts but said that, regrettably, they did not believe she could
cope with the physical rigours of the job.

The applicant claimed that she had been discriminated against on the
grounds of her disability.

]
° o

L]
5 mins

Activity 36 | :

L] L[]
°

Applying the logical process, would the applicant succeed in her claim for
indirect discrimination?
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Applying the logical process, to this case, the answers seem to be as follows.

Had the employer imposed a requirement or condition? Yes. In fact, they
imposed two conditions, and they did not dispute this.

Did it apply equally to people not of the applicant’s status? Yes. The conditions
applied universally, so no question of direct discrimination arose.

Was the proportion of people of the applicant’s status who could meet the
requirement significantly smaller than for other groups? Yes. The proportion
of disabled people able to comply would be much lower.

Could the employer justify it on objective grounds? No. It depends whose
version you believe — a detailed analysis of the job would be required, but it
seems probable here that the physical rigours of the job had been over-stated.
The employer might have been able to make ‘reasonable adjustments’.

Could the applicant meet the requirement or condition? No. It is not disputed
that the applicant could not do so.

Was this to the applicant’s detriment? Yes. It was, as it effectively precluded
her from obtaining the post.

Again, taking the balance of probabilities, the employer did not give a
satisfactory answer within the law, and in this case the Tribunal would find for
the applicant on the basis of indirect disability discrimination.

Victimization

The word ‘victimization’ has a specific meaning in the laws dealing with illegal
discrimination. It occurs where employees take a particular action (known as
a ‘protected act’) in the course of asserting their rights under the Sex
Discrimination Act, Race Relations Act or Equal Pay Act, or if they give
information to any of the Commissions (EOC; CRE; DDC).

For example, a former employee was awarded £195,000 for victimization
when her former employer refused to give her a reference. She had
previously committed a protected act by complaining successfully of sex
discrimination against her.

It is illegal for an employer to ‘victimize’ any employee who performs a
protected act, and dismissal for doing so would be automatically unfair.

Another automatically unfair reason for dismissal is pregnancy or taking
maternity leave.

The test which an Employment Tribunal must apply is straightforward. If the
Tribunal’s questioning leads it through the series of Yes answers, then the
Tribunal must find for the applicant, and the employer must be guilty of
victimization within the special meaning assigned by law.
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4.5

Question |
Has the applicant performed a
protected act?

Yes l l No

Question 2
Was the allegation of discrimination The applicant will fail.
true, or made in good faith?

Yes No
! '
Question 3
Was the applicant treated less The applicant will fail.

favourably than a comparator would
be as a result of performing the
protected act?

Yes ¢ No

The applicant will succeed. The applicant will fail.

Remember, victimization has a special meaning in law, it is not about being
‘picked on’ or harassed in the general sense. Applicants merely have to act in
good faith — they can even make an allegation which is wildly inaccurate, so
long as they believe it to be true.

For someone who has been victimized, it is likely that a Tribunal will order re-
instatement as being an appropriate remedy. The protections offered are
similar to those under the Public Interest Disclosure Act (PIDA) discussed in
Session B, which could be used similarly to report perceived abuses in more
general ways, possibly affecting other individuals or groups.

‘On the balance of probabilities’

This phrase has been used a number of times in this section. It is the test used
by Tribunal members when deciding whether or not discrimination has taken
place. It is not just the facts of a specific incident that are taken into account,
but background information about the employee’s disciplinary record and
circumstantial evidence bearing on the case.
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In one year, more than The overall question which the Tribunal must decide is as follows.
130,000 cases were

taken to employment

. ’Has the employer acted reasonably on the balance of probabilities which can
tribunals. That’s 2,500

be inferred from the evidence presented?

per week or 500

employers (and their
staff) per working day If the answer is ‘yes’, then the Tribunal will find in favour of the employer; if ‘no’,

ho found themsel o . .
(o TOTE ISMSENES then it will find in favour of the applicant.
facing a Tribunal.

’On the balance of probabilities’ represents a lower standard of proof than that
required in a criminal court. It means that a manager can dismiss an employee if
he or she genuinely believes that it is ‘most probable’ that the employee
committed an offence. There is no requirement to prove guilt beyond
reasonable doubt because if this were applied to employee relations it would be
extremely difficult to operate most existing disciplinary procedures.

4.6 Review of EmploymentTribunals

There is no real escape from the hard logic of the tests which Employment
Tribunals will apply to claims regarding illegal discrimination. They must work in
this clear, analytical way to determine, to the best of their abilities, complex
cases which could, on the one hand, see a ‘failed’ applicant’s employment
prospects potentially in ruins and, on the other hand, impose potentially crip-
pling financial burdens on an employer, regardless of its ability to bear them.

Though there is an appeal process to the Employment Appeal Tribunal (EAT) it
is seldom used, so the Tribunal is for practical purposes the end of the legal
line.

We have looked in detail at Tribunal procedures because appearance before

them is one of the most serious consequences for any organization which fails
to comply with the law regarding illegal discrimination.

5 Employment practices and
o procedures

By now, you should have a detailed picture of the consequences for
organizations and individuals of transgressions of the discrimination legisla-
tion. This section will look at some ways by which you can help ensure that
they are unlikely to affect your organization or yourself.

There are a number of areas to which you should pay close attention.
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The facts of tribunal
settlements suggest
that awards are
increased where an
employer has ignored
complaints of
discrimination in the
first instance. First line
managers are often

the first managers to
hear of grievances and
their response can be

crucial.
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Recruitment

Some practices are almost inevitably discriminatory and are mentioned by the
Commissions as ones to avoid. ‘Word of mouth’ advertising about a job,
‘father to son’ practices or recruitment solely from among members of a
particular union can limit the pool of potential applicants to a particular group
and discriminate against others.

It is far better practice to advertise all jobs openly, taking care not to use
language or state conditions implying that the job is not effectively open to
members of some groups.

Custom and practice

Long established custom and practice can lead to stereotyping of the kind of
employee who can do a job. It can take many potentially discriminatory forms
such as the following examples.

‘YWomen aren’t strong enough to drive our heavy goods vehicles’.

‘Men are never employed as secretaries or personal assistants here’.
‘Disabled people can’t work on our shop floor’.

‘Our customers won’t talk to anyone who isn’t the same as they are’.
‘Only women ever work as receptionists here’.

‘We've never had a senior manager here who was female’.

‘We always help women over flexible working hours here — men don’t need
that sort of concession’.

L]
3 mins

Activity 37 | :

Try to think of any examples of ‘custom and practice’ from your own
experience which could lead, intentionally or not, to illegal discrimination on
the grounds of:

sex;

marital status;

equal pay;

race;

disability.
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A senior manager
claimed that he sent
pornographic emails
‘only to staff who he
knew liked them’. A
female employee who
said she received 100
of them a week and
objected strongly to

them claimed they

amounted to sexual
harassment in her
claim of unfair
dismissal and illegal
sex discrimination.

Session D [N

Obviously there can be no definitive answer to this activity. It is intended to
make you think hard about your own situation and anticipate consequences
which might arise from long established practices and attitudes. If you are
concerned about any of them, you should take action (directly where
possible) and talk to your manager if you need further help.

Harassment and bullying

First line managers are particularly well placed to see the signs of potential
problems and use their experience and judgement to take appropriate action
before the problem actually arises. They must lead by example and neither
initiate nor condone practices which could lead to claims of bullying or
harassment, whether physical or psychological.

Harassment and bullying can take a variety of forms, and individuals can
respond to them quite differently. Nevertheless, you need to be aware of
what is happening and sensitive to the reactions which they may cause.
Examples could include the following.

Initiation rites at the end of training or apprenticeship schemes.
Telling offensive jokes with religious, racial or
connotations.

Circulating pornographic materials, magazines etc., or showing pornographic
videos.

Making unwelcome, persistent advances to members of the opposite — or
same — sex during working hours or at social functions connected to
work.

Physical intimidation to get better paid work, or to obtain ‘commission’ for
obtaining employment from a new recruit.

Using offensive nicknames based on race, sex or physical characteristics.
Persistent foul language and crude behaviour.

sexual, disability
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54

5.5

5.6

All these behaviours can, and in many cases have, led to the doors of the
Employment Tribunal and had serious consequences for employers and
managers. Many of them go far beyond what it is reasonable to expect any
employee to regard as a ‘joke’, and managers at all levels have been implicated
in offensive or aggressive behaviour. Many of the behaviours could even
represent gross misconduct which merits summary dismissal.

Appraisal systems

Used positively, appraisal processes should be a force for promoting equality
of opportunity. However, if the interview is not handled with sensitivity, or a
feeling develops that members of one group seem never to receive favourable
assessments or gain promotion, then the system itself (or those implementing
it) may come to be suspected of using it to disadvantage particular groups.

Stress at work

Stress has often been cited in cases going to Tribunals and has led to
substantial awards for employees who have resigned because they are not
willing to endure it any longer. It is very difficult to define and many people
want to have some pressure put on them.

You need to keep an eye on any team members who are perhaps trying to
balance family commitments with working ones, or struggling to take on a
new job and responsibilities seldom previously undertaken by someone from
their group. You should ensure that they receive suitable support for a short
period and take advice from your manager or the human resources
department if what is required is outside your own authority to provide.

Implementing flexible working
arrangements

In the case of the husband (described in Session B) who had asked for
reduced hours to look after his baby, the employer did support family-friendly
working practices generally, but felt unable to do so in the applicant’s case. As
the employer had helped four female employees but turned down the first
man to ask, the Tribunal held it to be discriminatory.
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The changing climate of employee relations

You need to be aware of both the changing laws and changing employee
expectations on discrimination issues, for example the RMT union has
negotiated an agreement with London Underground which includes the
development of a framework to facilitate a work-lifestyle balance and family-
friendly policies on behalf of its members who constitute a large proportion of
the total workforce in a business which demands that much work is done at
nights and at weekends.

Try to treat each request you receive on its real merits and not base your
reactions on ‘what we’ve always done before’, because this may not be socially
acceptable or legally justifiable in the future. Seek advice from your manager if
for any reason you believe there could be a latent source of discontent in this
area.

10 mins
Self Assessment 4 - :
Fill in the blanks in the following sentence.
Employees who believe that they have been
against can apply to an without serving any

period.
Name four potential adverse consequences of re-instatement, one each for:

the organization;

the team leader whose area is affected;
the other team members;

the person re-instated.

The organisation

The team leader whose area is affected

The team members

The person re-instated
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Fill in the blanks in the following sentence.
Tribunals can make ____ awards in respect of

in addition to those made for direct loss of wages, salary or

financial benefits.

Give four examples of practices which might be seen as bullying or
harassment.

Fill in the blanks in the following sentences.

The consequences for a team leader complicit in acts of illegal discrimination

could include of from team members,

or loss of

opportunities.

of roles can lead to claims of discrimination

from members of groups who feel from applying for them.

Word of mouth recruitment is an example of a recruitment practice which is

likely to be seen as

Employment Tribunals are wunder no obligation to consider the

of to the compensation

which they award.

The consequences for a company found guilty of illegal discrimination can

include loss of and customer

as well as any direct financial penalties.

To convince an Employment Tribunal of your case you must be able to

that on the of the decision

which you took is justified.

Name three things which, if mishandled by a local team leader, could lead to
serious consequences under the equal opportunities legislation.

The answers to these questions can be found on page |13.
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6 Summary

B The consequences for transgressing illegal discrimination laws can be very serious for organizations and
managers at all levels.

B For an organisation, consequences include unlimited awards of compensation to victims, potentially
running into hundreds of thousands of pounds or more.

B Tribunals do not consider the ability to pay of an employer, or the nature of its work.

B Awards made for hurt feelings are increasingly made and in some cases are akin to  RURURIELE S

" T . cost to employers of
the punitive damages awarded in libel cases for loss of reputation. , TP oY
illegal discrimination

settlements was more
B Nearly 50% of awards made in discrimination cases are for hurt feelings. than £12,000 per case.
This figure excludes

N . . legal costs which
B Managers can face disciplinary action or loss of promotional prospects for

probably add up to
instigating, abetting or condoning illegal discrimination. £5,000 per case.

B First line managers need to be especially sensitive to behaviour that may be offensive to members of
particular groups and which may amount to harassment.

B An aggrieved employee has rights under the legislation from ‘day one’.

B Organizations can lose their local reputation, the morale of their workforce and the good will of their
customers if found guilty of illegal discrimination — which will always be a big local news item.

B Some of the behaviour apparently condoned by managers in organizations taken to tribunals is so crass
that it could represent gross misconduct worthy of summary dismissal.

B Team leaders and first line managers need to be sensitive to the changing climate of opinion which
influences both employees’ expectations and the reactions of Tribunals to illegal discrimination.

B The risk of serious consequences as the result of discrimination is real and can result from a very wide

range of behaviours, some of which may stem from entrenched custom and practice in organizational or
departmental culture.
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Question |

Question 2

Question 3

Question 4

Question 5

Performance
checks

Quick quiz

Jot down answers to the following questions on Commitment to Equality.
Why is it necessary to manage diversity in the workplace!
‘Inequality at work occurs when a person or group is treated in a less

favourable way than others in the same situation.’ What is the important word
missing from this statement?

If you suspected that there was a case of unlawful discrimination occurring in
your workteam, what is the first thing you would do?

If, at work, one group is treated differently from another but nobody seems
to have suffered any disadvantage, do you think it is likely that an offence has
been committed?

‘The Sex Discrimination Act is designed specifically to protect women in
employment. Is this correct?
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Question 6

Question 7

Question 8

Question 9

Question 10

Question |11

Question 12

Question 13

What do we mean by the phrase direct discrimination?

What do we mean by indirect discrimination?

What do the letters GOQ stand for?

What is meant by the word victimization, in terms of discrimination law?

‘You aren’t allowed in law to instruct someone to discriminate unfairly but, if
you are an employee and you are told to discriminate against someone then
you can’t be held responsible. After all, you were only doing your job. Do you
agree with this statement?

Describe in your own words what is meant by the phrase positive
action.

What do you think an employer has to have done if he is to take no
responsibility for an act of unlawful discrimination by one of his employees?

Why is it important to keep records to show what steps have been taken to
prevent discrimination in the workplace!
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Question 14  Name two things which can be done to ensure that only relevant factors are
taken into account when selecting people for jobs, promotion and so on.

Question |5 What do we mean by a stereotype!

Question 16 ’This workbook has shown that equality concerns the following disadvantaged
groups: women, racial minorities, the disabled and the elderly’ What is wrong
with this statement?

Question |7  What is the upper limit of compensation which can be made to an employee
found by a Tribunal to have been illegally discriminated against on the grounds
of race, sex or disability?

Question |18 How does reinstatement differ from re-employment?

Question 19  Fill in the blanks in the following sentence.

Discrimination on the basis of

and are being considered as possible

additional aspects of illegal discrimination.
Question 20 In cases of illegal discrimination, the applicant must serve at least 12 months

with the employer before applying to a Tribunal.

TRUE/FALSE

Question 21  Name four items which a first line manager or team leader can control
directly, or influence, to avoid adverse consequences arising from claims of
illegal discrimination.

Answers to these questions can be found on page |16.
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60 mins

. 2 Workbook assessment . :

Read the following description and then answer the questions below, writing
your answers on a separate sheet of paper.

Dmitri, a Greek immigrant worker, has considerable problems
speaking and understanding any but very simple English. When he
took up his job as an operator in a factory, he was given no real
induction by his team leader, John Ross, who left it to an English
worker to start him off.

Dmitri failed to cope with the machinery he had to use. He was
therefore moved to very low-level work with people from his own
cultural group only. As a result, he learned very little English, and his
problems of communication and understanding became even worse.
The group of immigrants with whom he was working did not give him
much help — indeed the team leader complained they were always
fighting each other.

Then Dmitri caused a major accident as a result of not following the
safety instructions he had been given in the factory’s health and safety
booklet, which every employee received on joining. The shop steward
demanded his dismissal, claiming that Dmitri, like all new workers, had
been shown proper safety procedures when he first took up his job.
Evans, the steward, said that Dmitri was ‘too thick to take anything in’,
and that he spent most of his time sulking and complaining instead of
getting on with the work. He was a liability, and would have to go.

Soon afterthis, Dmitri came to Ross pleading for his job. He said that no
one had ever explained the safety procedure to him, and that if he lost
his job it would cause great hardship to his family. The team leader,
however, feared that if he did not sack Dmitri, then the union and the
English workers would create an uproar — there might even be a
strike.

The company does not have an active equal opportunity policy, and
although the team leader has an uneasy feeling that he'll have to watch
his step here, he doesn't really know whether inequality of treatment
has occurred; whether, if it has, it has been lawful; and how to respond
to Evans's demand.
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You need only write one or two sentences against each of the following
questions.

I How can Ross decide whether inequality of treatment has occurred here,
and, if it has, whether it is lawful?

2 What should Ross say to Evans now?
3 Should the immigrant worker be disciplined or dismissed?

4 What could have been done to improve the induction given to Dmitri when
he first took up a job in the factory?

L] L]
60 mins

3 Work-based assignment . :

L The time guide for this assignment gives you an approximate idea of how long
it is likely to take you to write up your findings. You will find you need to spend
Sg‘.,;),scg‘.‘i!’ some additional time gathering information, perhaps talking to colleagues and

€72 thinking about the assignment. The result of your efforts should be presented
on separate sheets of paper.

Your written response to this assignment may provide the basis of
appropriate evidence for your S/NVQ portfolio. The assignment is also
designed to help you demonstrate your competence in:

acting assertively

behaving ethically

building teams
communicating

influencing others

managing self

searching for information
thinking and taking decisions.

What you have to do | Obtain a copy of your organization’s policy on equal opportunities for all
employees and potential employees, and compare it with the example given
in this workbook (Extension 4).

m |s your organization’s policy applicable to all the groups which the law seeks
to protect?
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m Are any other groups who might experience discrimination excluded from
the policy?
m How could your organization’s equal opportunities policy be revised?

How is this policy communicated both internally and externally? Recommend
any changes which you think are necessary.

In your opinion, what is potentially the most sensitive area of discrimination
within your section? What are you doing to ensure that this is kept under
control?

You might find it helpful to re-read what you wrote for Activity 31 in
answering this final point.



Reflect and review

Reflect and review

Now that you have completed your work on Commitment to Equality, let us
review each of our unit objectives.

You should be better able to:

define ‘diversity’ and explain why it is important to manage diversity at
work.

We have stressed how, unless diversity at work is actively pursued, there
cannot be real harmony and full use cannot be made of everyone’s abilities.
We have also seen how some groups — especially women, racial minorities
and the disabled — suffer from lack of equal treatment and opportunity at
work. We have also examined many of the ways in which the law on equality
can be broken at work. You should feel that you have a better appreciation of
the problems and the unfairness of many practices and systems in the
workplace, and you should be able to explain to your colleagues why diversity
is important.

You may want to ask yourself the following questions regarding these
points.

m Have | read and understood my organization’s policy on equal
opportunities?
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m Do | understand why diversity at work is important?

m Do | understand how certain practices in the workplace can cause some
groups to suffer from lack of equal treatment!?

The second workbook objective was as follows.

Outline the main legislation relating to fair employment.

You should understand the principles of the statute law and other regulations,
the main types of discrimination made illegal under them and the forms which
that discrimination can take. You should also appreciate the way in which the
law is evolving.

You may want to ask yourself the following questions.

Am | confident that | can apply the principles of the law to ensure that all my
team are treated legally within it?

Can | see how procedures and customs may have to change to meet the new
requirements if and when they become law?

Do | understand that the law cannot change attitudes or how people think,
but can demand that they behave in accordance with its provisions?
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The next workbook objective was as follows.
Recognize whether the law has been broken.

The five-point checklist should have helped you in achieving this objective. The
checklist was designed to help you decide whether any inequality of treatment
is breaking the law on discrimination. It should be useful in achieving good
personnel practices at work. You should now feel that you know how to find
out if anything unlawful could occur or has occurred, and know what to do
to prevent unlawful discrimination taking place. It is worth bearing in mind the
fact that you will be individually liable for: any acts you commit yourself; any
instruction you give others to commit; any pressure you put on others to
commit; and any you knowingly help others to commit. Remember too that
if you are negligent you can increase the likelihood of your employer sharing
liability for individual acts of discrimination.

You might find these questions useful.

m Do | use only relevant factors for selection?

m Do | make sure that proper records are kept of the reasons behind
important decisions?

m Have | explained to everyone in my workteam the main points of the law
in regard to equality at work?

The next objective was to be able to:
describe the steps you can take to ensure diversity in the workplace.

Keeping within the law is only a starting point. Your aim should be to build up
the kind of atmosphere in your workplace whereby everyone is committed to
achieving full equality of treatment and opportunity for all. This requires you
to lead by example, to be open-minded when dealing with issues of equality
and to work at avoiding stereotypical ways of thinking about specific groups
of people.
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Some questions you might like to ask yourself are as follows.

m Can | honestly say that, if any incident of unjustifiable discrimination took
place in my workgroup, | would be aware of it?

m Do | know the views of my workgroup on the subject of equality at
work?

m What steps do | take to ensure that | am open to complaints or suggestions
about the way members of my workteam are treated at work?

The final objective was to be able to:

describe the consequences of non-compliance for your own work area and
organization.

You may want to think about the following points.

Do | know what my responsibilities are for my own working area and what
could happen if | fail to meet them?

Do | appreciate the nature and the levels of sanctions which an Employment
Tribunal can impose and the financial, organizational and personnel implica-
tions of them?
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Can | now plan to ensure that adverse consequences do not arise from those
aspects of potential illegal discrimination which | can control directly, or
influence through my manager or specialist managers, for example in the
human resources department?

o 2 Action plan

Use this plan to further develop for yourself a course of action you want
to take. Make a note in the left-hand column of the issues or problems you
want to tackle, and then decide what you intend to do, and make a note
in column 2.

The resources you need might include time, materials, information or money.
You may need to negotiate for some of them, but they could be something
easily acquired, like half an hour of somebody’s time, or a chapter of a book.
Put whatever you need in column 3. No plan means anything without a
timescale, so put a realistic target completion date in column 4.

Finally, describe the outcome you want to achieve as a result of this plan,

whether it is for your own benefit or advancement, or a more efficient way
of doing things.
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The Equal Opportunities Commission, the Commission for Racial Equality

and the Disability Rights Commission.

Three Commissions have been established.

The Equal Opportunities Commission
Overseas House

Quay Street

Manchester M3 3HN
www.eoc.org.uk

Telephone helpline: 0845 601 5901

The Commission for Racial Equality
Elliot House

10—12 Allington Street

London SWI 5EH

www.cre.org.uk

Telephone: 020 7828 7022

The Disability Rights Commission
DRC Helpline

Freepost MID 02164
Stratford-upon-Avon

CV37 9HY

www.drc-gb.org

Telephone 0845 762 2633

Their tasks are to:

m help eliminate discrimination;
m promote equality of opportunity;

m keep the law relating to equality under review, and to propose

amendments.

Each Commission has published a Code of Practice (see Extension 4).

The Commissions can:

m formally investigate particular industries, or practices, or issues;

m help an individual bring a case;
m provide legal aid to an individual.
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Each Commission must make a Formal Investigation before it can use its
powers of enforcement. This will usually call for information to be disclosed
by the organization it is investigating. Suppressing or destroying documents,
or refusing to attend to give evidence, can result in a heavy fine.

The Commissions can take legal action against those who discriminate in
advertising for jobs, or who help or put pressure on others to
discriminate.

A Commission can issue Non-Discrimination Notices if it finds evidence of
unlawful discrimination. A Notice lasts five years and will require that
discrimination stops, that practices are changed to achieve this, that everyone
is told about the practices, and that information is kept available about the
actions taken.

A Commission can also get an injunction against employers and individuals
who discriminate or are likely to do so. An injunction is enforceable as
contempt of court.

An individual with a complaint about discrimination can get certain kinds of
help from the relevant Commission. He or she can also take a case to an
Employment Tribunal. The Tribunal has powers to: award compensation (there
is no upper limit on the amount which can be awarded); recommend the
employer takes action on discrimination; and/or order reinstatement if the
individual has been dismissed.

Compensation can be for:

m actual or future loss of wages and benefits;
m injury to feelings.

Cases must usually be brought within three months of the event complained of,
although applications to tribunals under the Equal Pay Act can be made at any
time during the employment in question and up to six months afterwards.

The person making the complaint must prove his or her case and can ask the
employer to fill in a questionnaire which provides information that would
otherwise be unavailable to the complainant. If the employer fails to fill in the
questionnaire, this will probably tell against it in the eyes of the Tribunal.

To find out more about the law in action, you might consider attending an
Employment Tribunal yourself. You can telephone the Commissions and ask
when the next case relating to equality is to be heard, and where it will take
place. You may find there are not many cases, but when one does come up it
will be of great value and interest for you to attend.

Book The Disability Discrimination Act 1995 — What Employers Need to
Know

Edition  April 1999

Publisher Disability Rights Commission
www.drc.gb.org
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Extension 3 Useful codes of practice and guides.

The five-point checklist given in Session C is based on recommendations that
you will find in greater detail in two clear and excellent practical guides:

B The Race Relations Code of Practice published by the Commission for Racial
Equality;

B The Equal Opportunities Code of Practice published by the Equal Opportunities
Commission.

The Codes do not impose any new legal obligations, and like this workbook,
neither is an authoritative statement of the law. However, if the steps the
Codes recommend are followed in the workplace, then it is most unlikely that
unlawful discrimination will occur. Even if an individual commits an unlawful
act, if the employer can show, particularly by reference to records, that the
steps recommended have been:

B established;
m  known and understood throughout the organization; and
m followed in all but exceptional cases,

then the employer will almost certainly not carry liability for such exceptional
cases.

There are also two very thorough guides prepared by the Home Office and
available free of charge from local job centres and ACAS (Advisory
Conciliation and Arbitration Service) offices.

m  Sex Discrimination: a guide to the Sex Discrimination Act, 1975.
B Racial Discrimination: A guide to the Race Relations Act, 1976.

The TUC workbooks on Tackling Racism and Working Women are excellent and
well-produced booklets. They are full of practical illustrations, real incidents
and brief ‘activities’ that will enable you to extend even further your
understanding of, and ability to do something positive about, inequality at
work.

The Code of Good Practice on the Employment of Disabled People, promoted by
the Department for Education and Employment is also available.

Here is the five-point checklist in more detail.

I Relevant factors are the only ones which should be taken into account
when making decisions at work.

These factors should: They should not:
m be clear and unambiguous; m be based on personal bias;
m be measurable if possible. m lead to discrimination.
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These factors should: They should not:

Relevant factors might be: Irrelevant factors might be:
m skills and knowledge in the job; m skills in English;

m experience of the work; m the sex of the applicant;

m good references; m disability;

m job history; m colour of skin;

m appearance and personality; m age;

m amount of effort put in. m ethnic origins.

There should be procedures to ensure that there is objectivity and equality
of treatment.

The procedures should be: They should not be:

m clearly defined; m able to be interpreted in such a
m understood by everyone; way as to allow bias and

m agreed by management; prejudice to creep in;

m written down and available for m difficult to follow.

everyone to read.

Training and guidance should be given in these procedures to everyone
who has to carry them out, and to everyone who will be affected by them.

The training and guidance should be:

m available to all who use it and need it;

m given by people with a thorough knowledge of the subject and feeling for
it, with the ability to transmit those ideas;

m given as frequently as needed;

m checked to make sure it is effective.

Checks on policy, procedures and practice should take place regularly.
Corrective action must be taken where checks show it to be necessary.

The checks should:

m show whether a process is working well (validity);

m show whether it achieves the same results no matter who uses;
it, when, or in what situation (reliability);

m provide monitoring and analysis to show the sex and racial origins of the
workforce and of job applicants to discover whether there has been
equality of treatment and opportunity;

m have their purpose and operation explained to everyone;

m ensure that there is adequate confidentiality of information;
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m result in discipline for those who show discriminatory behaviour, or
behaviour which is likely to encourage or lead to discrimination;
m result in corrective action when problems are shown up.

Problems may mean that women or people from racial minorities, or
disabled people:

m tend not to apply for employment or promotion;

m tend not to get recruited or promoted;

m are under-represented in training, or in jobs carrying higher pay, status or
authority;

m are concentrated in certain shifts, sections, workgroups or departments.

5 Records must be kept to prove that all reasonable practical steps have been
taken to achieve equality of treatment. Those records should:

m enable anyone to find out exactly what procedures exist, and what is
happening in every personnel process;

m enable anyone to measure how successful the organization’s equal
opportunity policy is;

m show the reasons for the selection or rejection of each individual in every
selection decision (assuming that this is not too time-consuming or
expensive);

m provide up-to-date and comprehensive records of the sex, marital and
ethnic composition of the workforce;

m show that all reasonable and practical steps have been taken to achieve
equality in the workplace;

m show the procedures, training and guidance given, checks carried out and
corrective action.

Extension 4 Equal opportunity policy statement.

Here is an example of a county council’s equal opportunity policy statement.
It contains reference to procedures that the council will establish and review,
to ensure that the policy is carried out.

Equal opportunities policy

The County Council accepts that problems of discrimination are encountered
by certain groups and minorities in the field of employment. In order to
reflect both the Authority’s concern and commitment to ensuring that no
policies or procedures in the organization operate to the detriment of any
group, it has adopted a formal approach to the field of equal opportunities.

The Authority’s policy was formulated with due regard to the guidelines
issued by the Commission for Racial Equality and the Equal Opportunities
Commission and with the co-operation and assistance of the trade unions.
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The responsibility for ensuring non-discriminatory practices lies not only with
the employers but with all members of staff.

Policy statement

This County Council believes in equal opportunities in all circum-
stances. As an employer the aim of the policy is to ensure that no
job applicant or employee receives less favourable treatment on the
grounds of sex, colour, ethnic or national origins, marital status,
domestic circumstances, sexual orientation, trade union activity,
political or religious belief or is disadvantaged by conditions or
requirements which cannot be shown to be justifiable. Selection
criteria and procedures will be frequently reviewed to ensure that
individuals are selected, promoted and treated on the basis of their
relative merits and abilities. All employees will be given equal
opportunity and, where appropriate, special training to progress
within the organization. This policy applies to the disabled who have
the necessary attributes for the job.

This Authority is committed to a programme of action to make this
policy fully effective.

Monitoring

To provide a factual basis for consideration and review of recruitment and
employment policies, all job applicants are now asked to voluntarily complete
a confidential monitoring sheet. In order to assess the Authority’s present
position a staff audit will be made in the near future. Again, this will be done
on a confidential voluntary basis.
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Answers to self-assessment
questions

People in the workplace may be discriminated against because of race,
religion, gender, sexual orientation, age, cultural origins, mental or physical
disability.

Equality of treatment and OPPORTUNITY is important:

m to encourage good RELATIONSHIPS in the workplace and
m to make the best use of everyone’s ABILITIES.

Inequality occurs when a person or GROUP is UNJUSTIFIABLY treated
in a less FAVOURABLE way than another is, or would be, treated in the
same sort of situation.

The four-point checklist.

a What are the FACTS?

b Is there any difference in TREATMENT?

¢ Does anyone suffer any DISADVANTAGE!
d Does any JUSTIFICATION exist!

The statement that ‘Equality means everyone has the same abilities and
opportunities. is FALSE. The other statements are TRUE.

The law relating to unfair discrimination sets out to BAN/OUTLAW such
practices on a number of specifitd GROUNDS to PROTECT members of
groups whom it defines as having been DISADVANTAGED previously at
work.

The eight grounds on which discrimination can be unlawful are:

sex; nationality; marital status; ethnic origin; race; national origin; colour;
disability.

DIRECT discrimination occurs when someone is treated less favourably
than others are, or would be, directly on grounds of sex, marital status, race,
colour, nationality, ethnic or national origins, disability.
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INDIRECT discrimination means setting conditions for employment which
are unnecessary, and which have the effect of preventing certain groups from
being appointed.

4 Discrimination is justifiable where it is carried out because of the need for a
GENUINE OCCUPATIONAL QUALIFICATION.

5 The offence of INSTRUCTION to discriminate’ can only be committed
when an order to discriminate is given by someone who is in a position to do
so.

6 The Disability Discrimination Act requires employers to make REASON-
ABLE ADJUSTMENT to help disabled employees, which treat each CASE
on its’ own MERITS.

7 a One group tries to put pressure on another to discriminate unlawfully, but
the unlawful discrimination does not take place.

This IS an offence in all but cases under the Disability Discrimination Act
1995. The correct name for it is PRESSURE TO DISCRIMINATE.

b A group of workers is made up of members from two different countries.
There are one or two arguments, so the supervisor separates them and
makes them work as separate racial groups.

This IS an offence. The correct name for it is SEGREGATION.

¢ Someone is accused of unlawful discrimination, but says that he was merely
obeying an order from his manager, although he didn’t agree with it.

This IS an offence. The correct name for the manager’s offence is
INSTRUCTION TO DISCRIMINATE. The employee is still guilty of
discrimination.

d An employee accuses his workmates of unlawful discrimination. They are
very angry and respond by ‘sending him to Coventry’.

This IS an offence. The correct name for it is VICTIMIZATION.

8 Recent legislation which could be relevant to illegal discriminatory practices
at work, includes:
European Human Rights Legislation; Parental leave; Working Time Directive;
Public Interest Disclosure Act.

9 Other areas of working life which are being looked at include defining
unfair discrimination on the basis of AGE, RELIGION or SEXUAL
ORIENTATION.

10 The Public Interest Disclosure act, commonly known as the ‘WHISTLE-

BLOWING’ Act, PROTECTS employees who report a wide range of
GENUINE CONCERNS about employment practices.
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Il The best way to stay within the law is to manage within both its LETTER and
SPIRIT and to develop CONTINGENCY plans to ANTICIPATE other
EMPLOYMENT practices which may break it. It is all part of a modern
manager’s job.

Self-assessment 3 I Anyone who knowingly aids another to commit an UNLAWFUL act of
on page 66 discrimination will share LIABILITY for that act.

2 VICARIOUS liability simply means whoever is finally responsible for
individuals who commit unlawful acts also has responsibility for those acts.

3 The employer as well as the individual employee is liable for any unlawful act
of discrimination committed by the employee unless it is shown that the
employer has taken all REASONABLE PRACTICAL STEPS to prevent
discrimination occurring.

4 The five-point checklist is as follows.

Identify the relevant FACTORS.
Install the PROCEDURES.

Provide the TRAINING and guidance.
Carry out regular CHECKS.

Maintain the RECORDS.

O O 0 o M

5 The statement ‘A team leader is always responsible for any act of unlawful
discrimination by a member of his or her team. is FALSE. If the team leader
was unaware of the discrimination and did not condone it, he or she would
not normally be held responsible. The other two statements are TRUE.

Self Assessment 4 | Employees who believe they have been ILLEGALLY DISCRIMINATED
on page 89 against can apply to an EMPLOYMENT TRIBUNAL without serving any
QUALIFYING period.

2 Four potential adverse consequences of reinstatement are as follows.

m For the organization — deciding what to do with the person who replaced
the reinstated one.

m For the team leader whose area is affected — personal humiliation.

m For the other team members — difficulty re-adjusting to their former
colleague.

m For the person reinstated — being made to feel unwelcome by former
colleagues.

3 Tribunals can make ADDITIONAL awards in respect of HURT FEEL-

INGS, in addition to those made for direct loss wages, salary or financial
benefits.
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4 Four examples of practices which might be seen as bullying or harassment are

as follows.

m Unwanted advances to members of the opposite sex.
m Using nicknames based on physical disability.

m Making jokes about someone’s race.

m Physical intimidation for any reason.

5 The consequences for a team leader complicit in acts of illegal discrimination
could include LOSS of RESPECT from team members, DISCIPLINARY
ACTION or loss of PROMOTIONAL opportunities.

6 STEREOTYPING of roles can lead to claims of ILLEGAL discrimination
from members of groups who feel EXCLUDED/PRECLUDED from
applying for them.

7 Word of mouth recruitment is an example of a recruitment practice
which is likely to be seen as AUTOMATICALLY/ILLEGALLY
DISCRIMINATORY.

8 Employment Tribunals are under no obligation to consider the ABILITY of
ORGANIZATIONS to PAY the compensation which they award.

9 The consequences for a company found guilty of illegal discrimination can
include loss of REPUTATION and customer GOODWILL as well as any
direct financial penalties.

10 To convince an Employment Tribunal of your case you must be able to
PROVE that on the BALANCE of PROBABILITIES the decision which
you took is justified.

Il Three things which, if mishandled by a local team leader, could lead to serious
consequences under the legislation are:

m workplace stress;

m harassment and bullying;
m family friendly policies.
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' 5 Answers to activities

Activity 12 on page 27 Examples of unfair discrimination affected by Directives are as follows.

I Human Rights. This legislation casts its net so widely that it could impact on
almost any aspect of anti-discrimination law. For example:

m an employee being investigated for alleged discriminatory behaviour might
claim that using video surveillance techniques prejudiced the right to
privacy;

m an employee who has unsuccessfully pursued a grievance alleging
discrimination through standard procedures might claim that failure to
resolve it satisfactorily was an infringement of human rights.

2 Working Time. In some industries, long working hours are common. If these
hours are more commonly associated with one sex, or with workers from
one ethnic group, this could lead to claims of unfair discrimination.

3 Minimum Wage. In industries where piece work is common, pressure could
arise claiming that this discriminates against lower-paid workers of one sex or
ethnic group, especially if piece work targets are hard to meet and such work
is predominately done by one sex or the other.

4  Ageism. If your employer makes a point of employing people over the age of,
say, 45, in some jobs, this could fall foul of any legislation brought in. So could
advertising for a trainee worker, specifying any age limits or job advertise-
ments quoting a maximum age for applicants.

Activity 14 on page 32 | The Sex Discrimination and Race Relations Act both outlaw unfair
discrimination on the grounds of RECRUITMENT and SELECTION for
employment.

2 Under the Disability Discrimination Act, an employee who suffered a
TEMPORARY incapacity following a skiing accident would NOT be
protected.

3 Under the Equal Pay Act, MEN and WOMEN must be paid EQUALLY for
doing the SAME work or work assessed as being of EQUAL value.

4 It is illegal to dismiss a PREGNANT employee solely on the grounds of
pregnancy.
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Activity 22 on page 48
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6

Answer |
Answer 2
Answer 3
Answer 4

Answer 5

Answer 6

Victimization is banned under both the SEX DISCRIMINATION Act and
the RACE RELATIONS Act.

Disability is defined as a PHYSICAL or MENTAL impairment which has a
SUBSTANTIAL and long-term ADVERSE effect.

Time off for ANTE-NATAL care is a legal right for a pregnant employee as
is RETURN to WORK after maternity leave.

The areas of personnel you've listed may be included in the following list.

Recruitment
Selection
Promotion
Transfer
Induction

Health and Safety
Pay

Working conditions
Appraisal
Training
Dismissal
Redundancy

Answers to the quick quiz

Diversity needs to be managed to ensure that people with different
characteristics are treated equally.

The important missing word is unjustifiably. ‘Inequality at work occurs when
a person or group is unjustifiably treated in a less favourable way than
others in the same situation’

The first thing you should do is find out all the facts.

Since nobody has suffered any disadvantage it is unlikely that an offence has
been committed.

The Act is designed to prevent discrimination against either sex.
Direct discrimination occurs when someone is treated less favourably

than others are, or would be, directly on grounds of sex, marriage, disability,
race, colour, nationality, ethnic or national origins.
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Answer 7 Indirect discrimination means setting conditions for employment which
are unnecessary and which have the effect of preventing certain groups from
being appointed.

Answer 8 The letters GOQ stand for ‘genuine occupational qualification’.

Answer 9 Victimization, in this context, means treating someone unfavourably
because they have, truthfully and in good faith, reported or alleged unlawful
discrimination or given information or evidence in a discrimination case.

Answer 10 If you obey an instruction to discriminate unfairly then you are liable in law.

Answer |l Your answer should say, in your own words, that positive action means
giving certain groups extra help to catch up with the experience and
qualifications of others. It is not allowed in respect of recruitment, selection
or promotion.

Answer 12 An employer has to have taken all reasonable practical steps to prevent
unlawful discrimination.

Answer 13 Records are important because, in case of dispute, the employer must be able
to prove that he has taken all reasonable practical steps.

Answer 14 You should have mentioned two of the following points.

m Installing procedures to ensure there is objectivity and equality of
treatment.

m Giving training and guidance on these procedures.

m Carrying out checks on policy, procedures and practice.

m Keeping accurate records.

Answer |5 A stereotype is a standardized, oversimplified mental picture of some group
such as the idea that all women like babies or all men know how to mend an

engine.

Answer |6 Equality concerns everybody, not just the specific groups listed.

Answer |7 There is no upper limit in such cases — payments have exceeded £1 million.

Answer |8 Reinstatement is being re-employed in the former occupation, as though
you had never left it, retaining all former remuneration rights and conditions
of service. Re-employment is being taken back into a job which may be at

a lower level of pay and inferior conditions of service.

9 Discrimination on the basis of AGE, RELIGIOUS BELIEF and SEXUAL
ORIENTATION are being considered as additional aspects of illegal
discrimination.

Answer

Answer 20 The statement is FALSE. There is no service qualification period.

Answer 21 Things that a first line manager could control or influence include bullying;
sexual harassment; informal means of recruitment; workplace stress; flexible
working arrangements; family-friendly policies and use of an appraisal system.
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. 7/ Certificate

Completion of this certificate by an authorized person shows that you have
worked through all the parts of this workbook and satisfactorily completed
the assessments. The certificate provides a record of what you have done that
may be used for exemptions or as evidence of prior learning against other
nationally certificated qualifications.

Pergamon Flexible Learning and ILM are always keen to refine and improve
their products. One of the key sources of information to help this process are
people who have just used the product. If you have any information or views,
good or bad, please pass these on.
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