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Dedication

For Carver ¢ Elsa.

May their generation see greater progress towards peace than mine.

For Pax, Fortitudo & Prudentia.
They are the heart of International Law.

— Russell A. Miller

For Naomi Florence Schulz.
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Foreword: Progress in International Law?

By José E. Alvarez*

At the time I was invited to write this foreword, Columbia Law School was host-
ing a symposium, organized by our alumnus, Ambassador Eric M. Javits, the
U.S. Permanent Representative to the Organization for the Prohibition of Chemical
Weapons (OPCW), to commemorate the Tenth Anniversary of the Chemical
Weapons Convention. As befits the theme of this collection of essays, the focus
of that symposium was to celebrate progress achieved through “effective multilat-
eralism.” Panels of distinguished representatives to the OPCW, arms control
experts, academics and even a member of the U.S. House of Representatives
gathered to distill lessons from one of the few “successful” arms control treaties
in existence.

Although his name was not invoked, the spirit of the individual who inspired
the essays here — Manley O. Hudson — was very much alive during that gather-
ing. Like Hudson, the international lawyers and diplomats gathered at Columbia
shared a normative agenda. They believed that the world and its peoples would
be better off — would be healthier, more peaceful, and more prosperous — if
chemical weapons did not exist. They believed that they could better achieve
their goal through the action of all nations — as opposed to unilateral remedies by
a single state or bilateral negotiations among the most powerful states who pos-
sessed such weapons. They saw eradication of chemical weapons as a collective
action problem that could be managed through, among other things, patient dis-
course, coupled with appropriate sticks and carrots. Like Hudson, they believed
in multilateralism, in a rational “scientific” approach to international relations,
and in the use of global institutions (including those built with real bricks and
mortar). Like Hudson, they argued that the pursuit of international goals such as
world peace needed to appeal to national self-interest but was not inconsistent
with it. Like Hudson, they sought to convince others that the “sovereign” rights
of the United States could be enhanced through our country’s participation in

* Hamilton Fish Professor of International Law and Diplomacy and the executive director of the
Center on Global Legal Problems at Columbia Law School; 2006-2008 President of the
American Society of International Law.

Miller & Bratspies (Eds), Progress in International Law, pp. 3-8.
© 2008 Koninklijke Brill NV. Printed in the Netherlands.
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multilateral institutions. Like Hudson, they sought to make a problem in foreign
relations less “foreign” — by making it clear to all that this issue has an immediate
and local connection to how (and even to whether) people live.

For those gathered at Columbia, what made the chemical weapons regime a
model of progress — the key to its success — were three elements that would
have been very familiar to Hudson: universality, sovereign equality, and non-
discrimination. At the core of the Chemical Weapons Convention, which now
extends to all but a handful of states (North Korea, Syria, Israel, and Egypt being
among them), is the conviction that creating and stockpiling these weapons was
counterproductive in terms of enhancing the parties’ individual or collective
military security and presented potentially disastrous environmental conse-
quences. Moreover, unlike the troubled nuclear non-proliferation regime, this
arms control effort was a relative success because it did not privilege the posi-
tion of those who had previously acquired the weapons sought to be banned.
On the contrary, all parties to this treaty were obligated to eliminate their
chemical weapons. Further, the Convention requires not only a promise not to
develop such weapons but a binding commitment, enforced by periodic on-
site inspections, to eliminate existing stockpiles. For those celebrating this
example of “effective multilateralism,” it was not incidental that the regime was
built on the possibility of securing reliable information on member states’
stockpiles and places of potential manufacture. The regime’s effectiveness was
based on constructing a viable central institution able to provide collective
implementation, neutral verification, and technical assistance. The success of
the chemical weapons regime, it was argued, was also premised on its dyna-
mism. Its current and likely future success would turn on that regime’s ability
to adapt to changing technology, changing threats, and changing perceptions
of its legitimacy over time.

Hudson would have recognized all the characteristic tools of compliance used
by the chemical weapon regime: OPCW inspections of governments’ destruc-
tion of their stockpiles; the threat of “challenge” inspections if demanded by any
treaty party; criminal sanctions imposed under treaty parties’ domestic laws; con-
fidence-building measures such as regular information exchanges; and financial
carrots supplied by members to one another to encourage mutual compliance.
He would have been fascinated by this treaty regime’s capacity to generate dis-
tinct and very tangible forms of cooperation among its state parties, including
mutual exchanges of technical experts to enhance mutual compliance. Hudson
would also have appreciated the emerging forms of cooperation connecting the
chemical weapons regime to other forms of multilateralism, including the com-
plementary roles performed by the Security Council and the Non-Proliferation
Security Initiative, a coalition of the willing led by the United States. He would
have been encouraged by how the OPCW has promoted forms of inter-state and
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inter-organizational cooperation that suggest the tentative beginnings of global
governance without world government.

Hudson, who struggled with securing United States participation in world
institutions, also would have appreciated hearing about how the United States
was persuaded to ratify the Chemical Weapons Convention treaty — despite
scholarly arguments back in 1997 that the regime or its inspections would vio-
late our Fourth Amendment guarantee against unlawful searches and seizures,
constitute an unconstitutional delegation of law-making or enforcement power,
or intrude on the residual Tenth Amendment rights of states of the United States.
In all likelihood, Hudson would have been delighted to hear how treaty propo-
nents shrewdly overcame such qualms by, among other things, including a
national security exception (permitting the President to deny an inspection on
such grounds, not as an illegal reservation to the treaty but presumably as a basis
for legal termination of U.S. participation).

And Hudson would not have been terribly surprised by the remaining chal-
lenges identified for this example of multilateralism’s progress: the prospect that
parties to the Chemical Weapons Convention are not likely to achieve its goals
by the “final” deadline of 2012, that certain states remain outside that treaty’s
strictures and are unlikely to join, that the regime remains a state-centric device
ill-suited to the hazards of non-state terrorists, or that some parties to the regime
suspect that others have not fully and honestly complied with its terms despite
all the confidence-building measures in place.

The participants at the Chemical Weapons Symposium in late 2007 echoed
most of the assumptions that have characterized international lawyers throughout
the 20™ century. Hudson’s fellow travelers also believed in the value of universal
participation. They also trusted in technocratic expertise and the promise of neu-
trality achieved through the work of international civil servants. They believed it
was possible to establish institutional forms for governing the world without
encountering predictable resistance to world government. They shared a faith
that power-oriented diplomacy could be displaced by rule-oriented behavior and
even, in some cases, by rule-oriented adjudication. Progress through law was pos-
sible, they thought, because lawyers acted on the basis of rational compromises,
were attentive to fact over emotion, and relied on delimited, neutral forms of dis-
course. Progress through law, although not inevitable, was likely, they believed,
because increasing conditions of interdependence made states turn to law out of
functionalist necessity. They predicted and relied upon the emergence of virtuous
circles. They contended that the turn to legal rules would require international
institutions to implement them and that this inexorably would lead to forms of
“constitutionalization” since the charters of these institutions needed to be inter-
preted flexibly and teleologically. For Hudson’s colleagues, the normative values
pursued through law were beneficial, interdependent, coherent. It was possible
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to pursue peace and economic development, encourage respect for civil, political,
and social and economic rights, dismantle colonialism and encourage free markets
and trade. Achievement of all of these goals, after all, was dependent on the con-
struction of the international and national rule of law — and there was nothing
inconsistent about pursuing the rule of law at the global and the local level, espe-
cially with respect to democratic states.

As I have suggested elsewhere,! particularly as we have moved into this cen-
tury and gained insights into the horrors of the former century, more of us have
become quite skeptical of one, more, or even every one of these premises and
assumptions. International lawyers no longer regard universal participation in
law-making as an unalloyed virtue—not in an age where the proliferation of
legal actors and subjects extends to Multi-National Corporations (MNCs)
engaged in forms of self regulation, “unaccountable” Non-Governmental
Organizations (NGOs) (often from the West) claiming to represent “interna-
tional civil society,” or foreign investors securing rights at the alleged expense of
public values through international arbitration. Trust in technocratic experts and
in international civil servants has been sorely tested by the repeated ineptitudes,
frauds and even criminal acts committed by some of them. Confidence in the
value of multilateral forms of legal discourse and its adjudicative fora has been
undermined by questions about whether any of these venues, from the ILO to
the WTO appellate Body, have really leveled the playing field between North
and South — or merely “laundered” the interests of the former or enhanced the
power of international bureaucrats at the expense of the interests of most of the
peoples of the world. The once touted virtues of international organization — its
vaunted capacity to secure the benefits of centralization and independence —
are increasingly questioned, amidst robust post-modern doubts about the law’s
neutrality. The contemporary international lawyer’s faith in Grotian progress
has been displaced by occasionally severe existential doubts.

The essays in this collection are the product of Manley Hudson and of those
who have since deconstructed the “progress narrative” that he embodied. Despite
its title, this book is not a celebration through rose-colored glasses of international
law’s “progress” in achieving its ample normative aspirations for the betterment of
humankind. It is, instead, an accounting of international law through the lens
of the progress narrative that has, for better or worse, characterized much of
modern international law and those who write about it. While some essays in
this collection are indeed celebratory in tone, others are ambivalent about the

' José¢ E. Alvarez, International Organizations, Now and Then, 100 AMERICAN JOURNAL OF
INTERNATIONAL Law 324 (20006).
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institutions or norms described and still others downright dyspeptic in portraying
the foibles of international lawyers and their work.

The rich and diverse contributions in this book reflect, as Russell Miller and
Rebecca Bratspies suggest in their introduction, the singular uncertainties and
contradictions that mark our times. We are no longer sure what “progress” in
international law entails. We are no longer as sure, as were many in Hudson’s day,
whether we need or want more international law or institutions. We are no longer
certain that “international” necessarily means supra-national in terms of effect or
whether we can better achieve our goals through forms of “democratic experi-
mentalism” in our regulatory frameworks or deploying “margins of appreciation”
by our dispute settlers. We are no longer of one mind about when we ought to
seek global harmonious rules over more contextually sensitive regulation, even at
the expense of “fragmentation.” We are sometimes confused about whom ought
to participate in international law-making processes (NGOs? MNCs? Other
10s? Individuals? International civil servants?) and for what purpose. And we are
increasingly aware of the frailties of our prescriptions; it is quite likely that reme-
dying international law’s “democratic deficits,” for example, may only exacerbate
inequalities among nations.

And yet, it is striking that international law remains one of the few legal fields
where something as ambitious as this — a thorough mapping or cataloguing of
current conditions, doctrines, and theoretical frameworks — is even attempted.
That all the contributors to this book, despite the striking differences among
them in their attitudes toward Manley Hudson’s progress project, were enticed to
participate in this effort suggests that at some level, all of them still believe that
progress in international law is achievable—or at least worth pursuing.

This fine collection poses that challenge, and in its near-comprehensive
breadth, provides the raw material for another generation’s imagining the progress
of international law.






Progress in International Law — An Explanation
of the Project

By Russell A. Miller and Rebecca M. Bratspies

A. Introduction

This book aims to survey the state of the contemporary international legal order.

What better time than this unique juncture in history for such an effort? Three
epochal developments have thrown the international legal order into a state of
flux. First, even if we do not quite enjoy the promised “new world order,” the
world has clearly moved beyond the half century of Cold War stalemate between
the Western and Eastern superpowers. Second, perhaps overshadowing the end
of the Cold War, we already are confronted with what appears to be its paradig-
matic successor: the era of global terrorism. Indeed, government leaders and
commentators repeatedly warned that, after the September 11, 2001 terrorist
attacks in the United States, “things would never be the same again.”" Third,
both of these developments have been facilitated and amplified by the rapid pace
of technological change that has permitted instantaneous and ongoing transna-
tional social, political and economic engagement. These three phenomena have
called into question many of the assumptions about international law and insti-
tutions that prevailed in the post-World War II era. The ensuing upheaval is
reflected in relatively contemporaneous proclamations about “the end of his-
tory,”* “the clash of civilizations™ and “the retreat of the state.”* One consequence
has been an erosion of the universal nature of foundational assumptions in
international law. In 2000, the General Assembly directed the International

See Night Fell on a Different World, Economist, Sept. 5, 2002; The Day the World Changed,
EconowmisT, Sept. 13, 2001.
Francis Fukuyama, Tae END or HisTORY AND THE LasT Man (1992).
SamUEL P HUNTINGTON, THE CrasH oF CIVILIZATIONS AND THE REMAKING OF THE WORLD
ORDER (1996).
SusaN STRANGE, THE RETREAT OF THE STATE: THE DirrusioN OF POWER IN THE WORLD
Economy (1996). “A world dominated by nation-states is indeed in transition toward the post-
national constellation of a global society.” JoRGEN HaBERMAS, Does the Constitutionalization of
International Law Still Have a Chance, in Tue Divipep WesT 115 (20006).
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Law Commission (ILC) to address the “risks ensuing from fragmentation of
international law.” Since the ILC is charged with the “progressive development
of international law and its codification,”® this move suggests that concerns about
fragmentation are perceived as the latest signal of a need for greater progress.”

We are confronted with a host of existential challenges. No book could hope
to address them all. As editors, we were reluctant to pick and choose from among
the myriad challenges facing international law. With the assistance of our con-
tributors, we decided instead to focus our meditations broadly. In the process of
taking account of the current state of international law, a series of tensions and
contradictions repeatedly resurfaced. Among them are:

 'The proliferation of legal norms and institutions, which raises concerns that
international law is fragmenting into a multiplicity of normative islands.

* In a radically globalized world the relationship between markets and demo-
cratic processes has become ever more problematic.

* Non-state actors wield increasing power but most of international law focuses
on the state as its presumed subject.

e Traditionalists, critics, realists and neo-conservatives demand that interna-
tional law justify its existence in line with their disparate standards.

* Increased formal and informal intermingling of judicial and executive author-
ity on a transnational plane continues to blur the line between domestic and
international spheres of influence.

* 'The traditional sources of international law have retained their grip over
us while they continue to fail to satisfy our expectations of efficacy and
legitimacy.

 Transnational concerns, like climate change, dominate our attention while we
add new members to the family of states at a remarkable pace.

* The law and infrastructure in place to maintain peace and security helped
prevent global conflagration in the nuclear age, but may have facilitated the
loss of millions of lives in “little,” internal wars over the last 50 years.

Martti Koskenniemi argues that uncertainty and contradiction are the essence
of international law, the “condition of possibility of there being something like a

> See G.A. Res. 55/152, €8, U.N. GAOR, 55th Sess., U.N. Doc. A/RES/55/152 (Jan. 19,
2001).

¢ Statute of the International Law Commission, Art. 1. intended to fulfill the General Assembly’s
obligations under Article 13.1(a) of the UN Charter.

7 The European Society of International Law made fragmentation the focus of its second biennial
meeting in 2006. See Alexandra Kemmerer, Conférence Report — Global Fragmentations: A Note on
the Biennial Conference of the European Society of International Law (Paris, la Sorbonne, 18-20
May 2006), 7 GErMAN L.J. 729 (2000), available at htep:/[www.germanlawjournal.com/pdf/
Vol07No07/ PDF_Vol_07_No_07_729-734_Developments_Kemmerer.pdf.
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distinct experience of international law in the first place.” And yet, amidst the
uncertainty, practitioners and scholars of international law must practice and
teach something. In this book, we challenged the contributors to begin cata-
loging this generation’s tangled international legal order and to map the current
conditions, theories, doctrine and trends. With nearly forty commentators from
around the world, the book pursues this objective viz a diverse spectrum of
scholarly methods and perspectives, themselves representative of the contempo-
rary, contending approaches to the field.

We will outline the book in Section C. But first, let us introduce the inspira-
tion for this project.

B.  Manley Hudson and Progress in International Law

Attempting to catalogue the state of contemporary international law is, admit-
tedly, an ambitious project, but one for which there is an impressive precedent.
Manley O. Hudson undertook a similar effort in an equally uncertain period
in the history of international law. Besides providing an extraordinary glimpse
into the state of international law in the tumultuous inter-war years, Hudson’s
effort also brought to the fore one of the most fundamental questions con-
fronting international law, namely that international law practitioners’ and
scholars’ “shared mythology presents international policy making as a grand
story of ... slow and unsteady progress ....”” We hope the question of the rela-
tionship between the notion of progress and international law also colors this
effort.

1. The Genesis of Hudson’s Survey

In the fall of 1931, Hudson delivered a remarkable series of lectures at the
University of Idaho — a succinct survey of the state of the international order that
he entitled “Progress in International Organization.” For Hudson, the Bemis
Professor of International Law at Harvard Law School, the University of Idaho
must have seemed removed by more than a week’s train travel from the cosmo-
politan and refined surroundings of Cambridge Yard. He was America’s leading
champion of progressive internationalism; but he had come to the frontier col-
lege town of Moscow, Idaho, to inaugurate the “William Edgar Borah Foundation
for the Outlawry of War.” Idaho Senator Borah, the ferocious, irreconcilable
isolationist and architect of the Senate’s defeat of the League of Nations Covenant

8 Marrti KoskenNIEMI, FROM APoLOGY TO UTOPIA 565 (reissued with new epilogue 2005).
> Davip KeNNEDY, THE DaRk SIDES OF VIRTUE 141 (2004).
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(which Hudson helped negotiate on behalf of President Wilson),'® was perhaps
Hudson’s staunchest ideological rival. Surrounded by a standing-room-only
crowd of his adoring constituents, Borah was in attendance when Hudson took
the stage to begin his lectures. More than mere metaphor calls to mind the image
of Hudson’s descent into the lion’s den: Borah had long been called the “Lion
of Idaho.”

In characteristic fashion, Hudson was unbowed. His was a battle-tested faith
in the promise of international cooperation under law. “Of course,” Hudson
began his remarks, “it would not be the object of [the program inaugurating
Borah’s foundation merely] to confirm the conclusions at which Senator Borah
has arrived — that would mean only stultification of the effort ....”"" The local
press reported that “Dr. Hudson took the opportunity, ... on several other occa-
sions, to criticize Senator Borah ....” Hudson had come to Idaho to cross swords
with Borah, even in the context of the inauguration of a foundation dedicated to
outlawing war. Borah, in his responsive remarks at the event, returned the favor.
“The distinguished visitor who opens this course of lectures,” Borah complained,
“entertains views with which I am not in accord.”"*

The tension between Hudson and Borah was palpable and long-standing. For
more than a decade the advocacy of their conflicting visions of America’s role in
the world had taken account of the other, sometimes in direct correspondence,
other times in tit-for-tat lectures across the country.” The meeting of these great
public figures for an open exchange of views was nothing short of an extraordi-
nary clash of the era’s foreign policy titans.

Hudson and Borah genuinely reveled in sincere intellectual give-and-take, of
the kind that certainly occurred over those fall days in Idaho in 1931." Despite
firmly-held, nearly categorical differences, Hudson and Borah clearly admired
each other. During his remarks, Hudson described Borah as having an “influence
second to none in moulding both public opinion and governmental action on

“Perhaps it is not possible to say who kept the United States out of the League of Nations, but
there is no question that a large share of the praise or blame belongs to Borah ... Borah more
than any other man, stirred up anti-League sentiment among the people.” Craupius
O. Jounson, Boran or Ipano 223 (1936).

ManLEY O. HubpsoN, PROGRESS IN INTERNATIONAL ORGANIZATION 3—4 (1932).

Senator William E. Borah, Address at the Inauguration of the William Edgar Borah Foundation
for the Outlawry of War (Sept. 24, 1931) (republished in this volume).

3 See, e.g., Prof Manley O. Hudson Replies to Borahs Attack on World Court, ST. Louts Darry
Grose-DeEmMocrat, May 30, 1923, at Al.

“It was [Hudson’s] greatest joy to cross intellectual swords with an antagonist in order that the
sparks of creative thought could flash across the green baize table.” Phillip C. Jessup, Editorial
Comment — Manley Hudson (1886—1960) 54 Am. ]. INT'L L. 603 (1960).
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international issues.”” Characterizing him as having “stood above all other
Americans in the range of his persuasion” Hudson praised Borah for having pur-
sued his beliefs with “such honesty of purpose, such intensity of zeal, and such
probity of intelligence.”'® Perhaps more tellingly, their correspondence reveals
that Hudson sought leave to send a copy of his 1925 book 7he Permanent Court
of International Justice and the Question of American Participation to Borah for
comments. Their public antagonism reached a fevered pitch over this very sub-
ject, but to this entreaty Borah replied: “I shall be glad to receive your book. We
differ upon some matters but I can assure you have no more faithful reader than
1.7 While unflinchingly noting their differences, in his Idaho remarks Borah
nonetheless characterized Hudson as the “ablest and most resourceful advocate of
the views which he, and so many others, entertain whom it has been my privilege

to know.”!®

1. Hudson’s Background and Legacy — A Window onto the Notion
of Progress and International Law

What were Hudson’s views, to which Borah so stridently objected? Hudson had
no equal among his generation of Americans in the practice of international law.
He was also a celebrated scholar of international law and organizations. In both
capacities Hudson was profoundly influential in establishing the international
order we have inherited.” Among the many recognitions of Hudson’s singular
importance to international law, the American Society of International Law peri-
odically awards the Manley O. Hudson medal for distinguished achievement in
international law.”

At every turn Hudson was an advocate for a modernist-positivist internation-
alism. Progress in International Organization, the book Hudson published based

Hupson, supra note 11, at 3.

16 Id.

17 Letter from Senator William E. Borah to Prof. Manley O. Hudson (Nov. 15, 1924) (on file with
the editors).

'8 Borah, supra note 13.

Daniel Magraw, in his tribute to Louis B. Sohn, described Sohn as the “architect of the modern

international legal system.” That may be so, but Sohn was mentored at Harvard by Hudson,

whose Bemis Chair he eventually assumed. Daniel Barstow Magraw, Louis B. Sohn: Architect of

the Modern International Legal System, 48 Harv. INT'L L. J. 1 (2007).

The recipients of the Manley O. Hudson Medal are themselves the most prominent internation-

alists of the post-war era: 1959 - Lord McNair; 1964 - Philip C. Jessup; 1966 - Chatles De

Visscher; 1970 - Paul Guggenheim; 1976 - Myres S. McDougal; 1978 - Eduardo Jiménez de

Aréchaga; 1981 - Richard Reeve Baxter; 1981 - Oscar Schachter; 1982 - Hardy Cross Dillard;

1984 - Suzanne Bastid; 1985 - Marjorie M. Whiteman; 1986 - Leo Gross; 1993 - Robert Y. Jennings;

20
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on his Idaho lectures, embodies this vision.*! Three basic premises drove Hudson’s
thinking about international law: his conviction that the world was growing irre-
versibly more interconnected; his commitment to the need for international
cooperation; and his belief that international law had a special capacity to secure
such cooperation, and, thereby, move the world community progressively closer
to peace.

These internationalist sympathies might not have been expected from a native
of Missouri. Nonetheless, as Harvard Law School Dean Erwin Griswold noted
in his memorial remarks upon Hudson’s death, “Manley Hudson came out of
the heart of America and made the world his stage.”” It is clear that the trauma
of the First World War, which overshadowed the early parts of Hudson’s aca-
demic career, and which so brutally clashed with his youthful pacifism, shaped
his approach to international law.” Interestingly, Harvard cannot be given as
much credit for Hudson’s cosmopolitan awakening. Dean Griswold noted that
Hudson became a full-time member of Harvard’s faculty in 1919,* at a time
“when international law was hardly accepted as a fit subject for law schools.”*
Hudson is remembered for giving the field roots at Harvard, often in the face of
“a certain snobbishness of attitude towards a subject ... [that had an] uneasy
place ... in the curriculum of a law school whose faculty members prided them-
selves on ‘tough’ teaching of ‘tough’ straight-law subjects, ....””* In many ways
Hudson must be credited with Harvard’s cosmopolitan awakening.

1995 - Louis Henkin; 1996 - Louis B. Sohn; 1997 - John R. Stevenson; 1998 - Rosalyn Higgins;
1999 - Shabtai Rosenne; 2000 - Stephen M. Schwebel; 2001 - Prosper Weil; 2002 - Thomas
Buergenthal; 2003 - Thomas M. Franck; 2004 - W. Michael Reisman; 2005 - Sir Elihu
Lauterpacht; 2006 - Theodor Meron; 2007 — Andreas Lowenfeld.

Hubson, supra note 11.
2 Erwin Griswold, Manley Ottmer Hudson, 74 Harv. L. Rev. 209 (1960).

23

2

James Kenny noted that “[t]he values and principles of the scholar were shaped not only at
Harvard but in the Midwest of the pre-World War I years. They were distinctly American and
distinctly pacifist.” James T. Kenny, The Contributions of Manley O. Hudson to Modern
International Law and Organization 4 (1976) (unpublished dissertation, on file with the edi-
tors). Kenny further noted that Hudson “was strongly influenced” by the famed pacifists Jane
Adams and Norman Angell. 7. at 12. Hudson, Kenny reported, went on to become a promi-
nent peace activist in Missouri as well as at the national and international level. /4. at 16-38.

% While a member of the faculty at the University of Missouri, Hudson taught at the Cambridge
Law School for Women in 1916-1917, along with Jens Iverson Westengard, whose Bemis chair
in international law he later assumed at Harvard. See Milton Katz, Manley Hudson and the
Development of International Legal Studies at Harvard, 74 Harv. L. Rev. 212, 214 (1961).

» Griswold, supra note 23, at 210 (1960).

% Julius Stone, Manley Hudson: Campaigner and Teacher of International Law, 74 Harv. L. Rev.

215, 222 (1961); Katz, supra note 25.



Progress in International Law — An Explanation of the Project 15

It was the war, and his first-hand experience with the diplomatic and legal
responses to it, that galvanized Hudson’s internationalism.?” Just prior to his full-
time appointment at Harvard, he served as a member of the International Law
Division of the American Commission to Negotiate Peace at the Paris Peace
Conference.” Shortly after joining the Harvard law faculty, Hudson was again
called on temporary assignment to the U.S. government. In that capacity he
served as a member of the Legal Section of the Secretariat for the League of
Nations and took the lead in planning the Permanent Court of International
Justice (PCIJ),” one of the international community’s optimistic responses to
the collapse of the legal order in the conflagration of World War 1.*° Hudson
belonged to the Permanent Court of Arbitration from 1933-1945. He was also a
Judge of the Permanent Court of International Justice (PCI]), sitting in its first
decade, from 1936-1946.

Hudson reported on the UN Conference on International Organization,
which met in San Francisco in April 1945,>" and which produced, inter alia,
a draft statute for what would become the International Court of Justice. Hudson

7 Before the war Hudson’s scholarly agenda focused largely on questions of Missouti property law,
including “such matters as “Transfer and Partition of Remainders,” ‘Executory Limitations of
Property, ‘Land Tenure and Conveyances, ‘Conditions Subsequent to Conveyances, ‘Estates
Tail, and “The Rule Against Perpetuities.”” See Stone, supra note 27, at 215. In spite of his inter-
nationalism, Hudson maintained a parallel, life-long academic career in the domestic law of
wills and trusts.

28 ARTHUR E SuTHERLAND, THE Law AT HARVARD: A HisTORY OF IDEAS AND MEN, 1817-1967,

275 (1967). Woodrow Wilson established the Commission after the Nov. 11, 1918 Armistice.

The Commission not only negotiated the peace treaties ending the war, but also drafted the

Covenant for the League of Nations. Hudson served as a Technical Advisor in the Commission.

A definite plan for an international tribunal could not be finalized at the 1919 Peace Conference,

which “contented itself with drawing up article 14 of the Covenant of the League of Nations.”

Manley O. Hudson, America and the Permanent Court of International Justice, V (5) LEAGUE OF

Nartions 337, 359 (1923). Article 14 provides: “The Council shall formulate and submit to the

Members of the League for adoption plans for the establishment of a Permanent Court of

International Justice. The Court shall be competent to hear and determine any dispute of an

international character which the parties thereto submit to it. The Court may also give an advi-

29

sory opinion upon any dispute or question referred to it by the Council or by the Assembly.”
The Statute of the PC.LJ. was negotiated in 1920. Opened for signature in 1920, the Statute
entered into force in September 1921. See also, Manley O. Hudson, The Permanent Court of
International Justice, II. The Current Development of International Law, 2 Ipano L.J. 22 (1932).

Martti Koskenniemi, THE GENTLE CIVILIZER OF NATIONS 228 (2002) (suggesting that this
optimism, as reflected by another PCIJ Judge, Max Huber, was ill-placed).

Manley O. Hudson, 7he Twenty-Fourth Year of the World Court, 40 Am. J. INnTL L. 1 (1946).

In 1944 the Inter-Allied Committee, an informal consultative committee of distinguished jurists

30

3

(not including Hudson and acting in their personal capacities), produced a non-binding report as
a result of their meeting from May 20, 1943-Feb. 10, 1944. Hudson detailed this process and
other deliberations regarding the future of the RC.L]. leading up to the establishment of the
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also presided over the new International Law Commission at its first meeting in
1949 at Lake Success, New York, and remained a member until 1953. During
the ILC’s second session, Hudson served as Special Rapporteur for “Ways and
means for making the evidence of Customary International Law more readily
available,”*” a topic of particular significance to judges on international tribunals.
Hudson’s hand is evident in “The Final Outcome” of the session, which included
recommendations that the UN Secretariat be authorized to compile a Juridical
Yearbook containing “significant legislative developments in various countries,
arbitral awards by ad hoc international tribunals, and significant decisions of
national courts relating to problems of international law.”* Many of the session’s
other recommendations were implemented in forms that have since become
familiar resources for public international lawyers.*

United Nations, including related discussions at Dunbarton Oaks. See Manley O. Hudson, 7he
Twenty-Third Year of the Permanent Court of International Justice and its Future, 39 Am. J. INT'L L.
1, 2 (1945). He continued that discussion in “The Twenty-Fourth Year of the World Court.”

32 Hudson’s Working Paper to the ILC on this topic appears at U.N. Doc. A/CN.4/16/Add. 1;
U.N. Doc. A/1316 (A/5/12), reprinted in 2 Y.B. INT'L L. ComM'N (1950), pt. II, paras. 26-89.
He also served as Special Rapporteur at the ILC’S Fourth Session (1952) for the topic
“Nationality Including Statelessness,” his report for which appears at U.N. Doc. A/CN.4/50,
reprinted in 2 Y.B. INTL L. ComM'n (1952); Report of the International Law Commission,
U.N. GAOR, 8th Sess., Supp. No. 9, U.N. Doc. A/2163 (A/7/9), ch. 111, paras. 29-31 (1952).

3 The Session also recommended a Legislative Series on national treatment of international law
issues, a collection of the constitutions of various states, index volumes to the United Nations
Treaty Series, and similar aids. Report of the International Law Commission, U.N. GAOR, 5th
Sess., Supp. No. 12, U.N. Doc. A/1316 (A/5/12), pt. 11, paras. 90-94 (1950); reprinted in 2 Y.B.
InTL L. CommN 1950: “Final outcome: Recommended that the General Assembly should
authorize the Secretariat to prepare the following publications: a) a Juridical Yearbook, ...
b) a Legislative Series containing the texts of current national legislation on matters of interna-
tional interest, and particularly legislation implementing multilateral international agreements;
¢) a collection of the constitutions of all States; d) a list of the publications issued by Governments
of all States containing the texts of treaties concluded by them, supplemented by a list of the prin-
cipal collections of treaty texts published under private auspices; €) a consolidated index of the
League of Nations Treaty Series; f) occasional index volumes of the United Nations Treaty Series;
g) a repertoire of the practice of the United Nations with regard to questions of international law;
h) additional series of the Reports of International Arbitral Awards” and that the ICJ Registry
should publish digests of the Court Reports, and that governments should be encouraged to pub-
lish diplomatic correspondence and “other materials relating to international law.

3 Not each of the publications recommended in the “Final Outcome” were actually produced.

Those corresponding to the publications listed in note 33 are: a) UN Juridical Yearbook, b) UN

Legislative Series; ¢) List of Treaty Collections (published in 1955); d) Cumulative Index of the

UNTS; e) Repertoire of the Practice of the Security Council and Repertory of Practice of United

Nations Organs; and f) Reports of the International Arbitral Awards. The Secretariat of the

United Nations also issues Summary of Judgments, Advisory Opinions and Orders of the

International Court of Justice.
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Hudson not only served in these institutions; he wrote compendiously about
them and about international law more generally. The first of his yearly install-
ments on the work of the PCIJ appeared in the American Journal of International
Law in 1923. It was titled, in his unadorned fashion, “The First Year of the
Permanent Court of International Justice.” When, in 1947, the PCIJ was dis-
solved and the International Court of Justice took its place,” Hudson chose to
emphasize its continuity as a judicial body and unceremoniously changed the
title of his yearly report to “The Twenty-Fourth Year of the International Court.”*
His annual articles about the Court for the American Journal of International Law
provide a guide through the currents of 20" century international law. His belief in
the need for international courts was palpable. Even as “war still raged and the
Court was in a state of suspended animation,”” Hudson was busy publishing the
second edition of his textbook on the PCI]J, and the book International Tribunals —
Past and Future that was intended to “assess the role which tribunals may be
expected to play when law and order are reestablished.”® He convened and over-
saw the publications associated with the Harvard Research in International Law
in support of the ILC’s progressive codification of international law. In a similar
vein, he edited nine volumes of International Legislation. Throughout it all, for
twenty-seven years, Hudson was a member of the Board of Editors of the
American Journal of International Law. Julius Stone summed up Hudson’s schol-
arly contribution in these terms: “by the time the American Society of
International Law chose him, in 1956, to be the first recipient of the Hudson
Medal struck in his honor, the list of [Hudson’s] publications contained not
much less than 170 titles, some being books, and some of these books of several
volumes.”

Hudson’s nomination to serve as a justice on the newly created International Court of Justice
was defeated after the U.S. threw its support behind the nomination of Green H. Hackworth of
the State Department. James Kenny explained:

How did it come to be that one who had worked so conscientiously on behalf of the Court
and who had been the favored candidate of other nations did not get the nomination? The
only plausible reasons are political. Hackworth had been a faithful public servant ...
importantly, he was a friend of Cordell Hull’s, and this counted for something.

Kenny, supra note 24, at 242-43.
3¢ Hudson, 7he Twenty-Fourth Year of the World Court, supra note 32.
%7 Stone, supra note 27, at 218.
3 MaNLEY O. HUDSON, INTERNATIONAL TRIBUNALS — PAST AND FUTURE vii (1944).
Stone, supra note 27, at 224.
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II.  7he Book Progress in International Organization

Despite Hudson’s many and varied achievements, Phillip Jessup felt it necessary
to defend his legacy as a scholar by explaining:

It is, of course, true that Judge Hudson never wrote a comprehensive treatise on
international law, but a mere glance at the analytical index of the American Journal of
International Law and of the Proceedings of the Society covering the years 1921
to 1940 will show the breadth of his contributions to all subjects of international
law, particularly through the editorials which he wrote and through his participation
in the discussions at the annual meetings.®

Jessup’s comments say a lot about the neglect into which Hudson’s book Progress
in International Organization had fallen.*' It was, after all, not much shorter and
not much less ambitious than Jessup’s classic introduction to the field, entitled
A Modern Law of Nations, in which Jessup acknowledged his debt to Hudson’s
vast body of work.*

Although not an exhaustive treatment of its subject, a number of contempo-
rary reviewers recognized Hudson’s Progress in International Organization to be a
highly-readable and well-informed survey of international law. George W.
Wickersham, writing in the Harvard Law Review, concluded:

This little volume might well be adopted as a text-book in all schools and colleges as
the first step in leading the minds of youth to a comprehension of the great practical
progress made by the nations of the earth during the last decade in the creation and
maintenance of institutions for the achievement of international peace and security —
from which achievement, unhappily, the government of our own country markedly
has stood aloof.*?

Praising the book’s quality as a survey of the field, Paul K. Walp wrote: “Law
students will find the portions on the World Court and the current status of
International Law stimulating and instructive.”* Charles Martin of the University

4

Phillip C. Jessup, Editorial Comment — Manley O. Hudson — 1886-1960, 54 Am. ]. INT'L L. 603
(1960).
The book was also left out of Hudson’s obituary in the New York Times. Obituary, Manley
Hudson, Law Scholar, 73, N.Y. TimEs, Apr. 14, 1960.
PurLeie C. Jessur, A MoODERN Law or NaTIoNs viii (1949). In addition to Hudson’s books and

S

4

42

articles, which, Jessup characterized as “a constant source of reference,” Jessup also praised “those
remarkable co-operative enterprises which owe their inspiration and accomplishment to
[Hudson]—the volumes of the Harvard Research in International Law and the International Law
of the Future.” /4.

George W. Wickersham, Manley O. Hudsons Progress in International Organization, 46 Harv.
L. Rev. 171, 173 (1932-1933) (book review).

# Paul K. Walp, Manley O. Hudsons Progress in International Organiation, 21 Ky. L.]J. 503 (1932~

1933) (book review).

43
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of Washington agreed: “[t]here is no better brief introduction to the scientific
study of international relations than this little book.”®

Today, Hudsons Progress offers an exquisite snapshot of the state of international
cooperation under law in 1931. To recreate that effort for today is, primarily, the
challenge we have taken up in the present project. But Martin’s review underscores
the terminological evolution that has justified the slight adaptation to the title of
our book: Progress in International Law. Hudson was writing at a time when the
specialization of international law still lay on the distant horizon. In fact, he was
pioneering the sub-discipline in international law and international relations we
now call “international organizations.”

As the wide range of topics covered in the book demonstrates, Hudson meant
something more than just the theory, structure and function of “collections of
sovereign states that have banded together as states to create, under a constitutive
international agreement governed by international law ..., an apparatus, more or
less permanent, charged with the pursuit of certain defined common ends,”*
though he was keenly interested in questions of institutional organization.
Hudson meant something more like “order,” what he called the “organized inter-
national effort”” or the “movement ... to organize international co-operation”
under law.*® For Hudson, the term “organization,” thus encompassed: (1) dis-
crete institutions (our present-day field of international organizations); and (2)
more generally, a cooperative world community governed by the rule of law.”
From the language he used, it is clear that Hudson intended the second use of
the word “organization” to be an action, a condition. Hudson’s first, narrower
use of the term “organization” in Progress in International Organization permitted
him to survey a wide range of specific institutions, while his second, more gener-
alized use of the term led him to engage with “The Current Development of
International Law™” and “The World’s Peace.”!

Hudson summarized both the institutional and broad structural facets of his
vision of “organization” in his article “International Law of the Future”:

45

Charles E. Martin, Manley O. Hudson’s Progress in International Organization, 3 Ipano L.J. 173
(1933) (book review).

Jost E. ALvaREZ, INTERNATIONAL ORGANIZATIONS AS Law-MAKERS 1 (2005).

HupsoN, supra note 11, at 9.

HupsoN, supra note 11, at 12.

# Manley O. Hudson, The International Law of the Future, 30 A.B.A. J. 560, 561 (1944).

% HupsoN, supra note 11, at 72-88.

St Id. at 89-102.
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What we can aim to do with some hope of success is to endow agencies of the whole
community with competence to be exercised according to the wisdom of the time
and to build a law, applicable to the great as well as the lesser great States, which
will proscribe the use of force by any State acting merely in its own interest and
without a legal mandate from the organized Community of States.”

In all, Progress in International Organization was a wide-ranging examination of the
field during Hudson’s generation. We adapted his title to Progress in International
Law to better reflect the similarly broad scope of our effort for today.

First and foremost, Hudson’s book attracted our attention as an artifact, which,
when dusted off,”® challenged us to consider producing an equivalent survey of
international law for our era. But the book attracted our attention for another
significant reason. In style, tone and method, Progress in International Organization
is a spectacular example of the modernist—positivism that prevailed in Hudson’s
era and which persists today as one of the defining characteristics of international
legal theory.

A true product of his time, Hudson believed that “men and nations could
habituate themselves through laws and institutions to the avoidance of conflict
inculcating a reverence for law and a disdain for war.”>* This is a distinctly mod-
ernist world view.”> On one hand, Hudson’s optimism, his rejection of “tradition,
blind habit, and slavish obedience [to doctrine],” and his celebration of reason
and logic reflect the hallmarks of modernism.* Jiirgen Habermas has pursued a
vigorous defense of the modernity that serves as a foundation for Hudson’s work:

> Hudson, supra note 50, at 590 (emphasis added).

Regarding the discovery of Hudson’s book as an artifact, see Kemmerer in this volume.

Kenny, supra note 24, at 12.

Legal modernism embraced objectivity, reason and universality as the crown jewels of
Enlightenment thinking. Another hallmarks of the modern legal sensibility is the embrace of
objective and reasoned bases for knowledge, truth and justice. Sigmund Freud’s theories of the
mind were a powerful influence on modernism. See SiGmunp FreuD, ToTEM AND TaBOO
(1960); see also WarLTER BENjaMIN, [LrumMINaTIONS (1968). In literature, the period of high
modernism was the twenty years from 1910 to 1930 and among the literary ‘high priests’ of the
movement (writing in English) were T.S. Eliot, Virginia Woolf, James Joyce and Ezra Pound.
PETER BARRY, BEGINNING THEORY 82 (2d ed. 2002). Appropriately, one of Hudson’s favorite
lines was from the third of T.S. Eliot’s Four Quartets: “Fare forward, voyagers.” Griswold, supra
note 22, at 211.

BARRY, supra note 56, at 85. In the United States, legal modernism found an early advocate
Oliver Wendell Holmes. In 7he Path of the Law, for example, he famously proclaimed that “it is
revolting to have no better reason for a rule of law than that so it was laid down in the time of
Henry IV.” Oliver Wendell Holmes, 7he Path of the Law, 10 Harv. L. Rev. 457, 469 (1896).
The sense of liberation from history captured in Holmes’ remark reflects a modern belief in the
human capacity to create meaning from the multitude of texts and ideas that get grouped
together under the label of “law.”



Progress in International Law — An Explanation of the Project 21

[Flaith in reason and the possibility of progress survived into the twentieth century,
and even survives the catalogue of disasters which makes up [the twentieth centu-
ry’s] history. The cultural movement known as modernism subscribed to this
“project”, in the sense that it constituted a lament for a lost sense of purpose, a lost
coherence, a lost system of values.”

On the other hand, Hudson’s emphasis on the role sources play in legitimizing
law, and on the scientific and evidentiary nature of legal analysis was distinctl
y g Y y
positivist.”® Hudson, it seems, was equally committed to “facts” and “norms.””
The promise of “progress” lies at the center of his modernist-positivist episte-
mology.® Hudson never explicitly thematizes the relationship between “progress”

7 BARRY, supra note 56, at 85. See JURGEN HaBERMAS, THE PHILOSOPHICAL DISCOURSES OF
MobernrTy: TWeLve LecTURrEs (Frederick Lawrence trans., 1987); Jiirgen Habermas, Modernity:
An Unfinished Project, in HABERMAS AND THE UNFINISHED PROJECT OF MODERNITY 38 (Seyla
Benhabib & Maurizio Passerin d’Entréves eds., Nicholas Walker, trans., M.I.T. Press 1997).

5% Stone, supra note 27, at 219 (characterizing those assumptions as “the most striking aspect of
[Hudson’s] work.”). Legal positivism’s most renowned torchbearers offered detailed explanations
of the origins of law and the process of legal analysis—accounts that, although not undisputed,
still resonate today in legal philosophy. Se¢ e.g., H.L.A. Hart, THE CoNCEPT OF Law 250-54
(2nd ed. 1994); JoserH Raz, Tue AutHORITY OF Law (1979); Hans KeLsen, THE GENERAL
Tuaeory oF Law anp State (1961); Joun AusTiN, THE PROVINCE OF JURISPRUDENCE
DETERMINED 157 (1832); Jules Coleman, Negative and Positive Positivism, 11 J. LEGAL STUD.
139 (1982); H.L.A Hart, Positivism and the Separation of Law and Morals, 71 Harv. L. Rev. 593
(1958). Of positivism’s two central precepts: the separability thesis which draws a distinction
between law and morality, and the rule of recognition which roughly posits that a rule is a law if
a majority of society recognizes it as such, Hudson seemed far more concerned with the latter.
Embracing the notion of source-based criteria of normative validity, Hudson dedicated his life
to the project of documenting, codifying and formalizing international law in order to bring
international law within the bounds of that which is recognized as law. For an explanation of
how this works, see John Gardner, Legal Positivism: 51/2 Myths, Am. J. Juris. 199 (2001); Brian
Leiter, Review Essay: Positivism, Formalism, Realism: Legal Positivism in American Jurisprudence,
99 Corum. L. Rev. 1138, 1154-55 (1999); Barry, supra note 56, at 85. Indeed, Hudson’s
overestimation of the value of codified law may stem directly from his embrace of this positiv-
ist precept. See Baker in this volume. For a critique of legal positivism, see RONALD DWORKIN,
Laws EmPIRE 15-20, 33—44 (1987); RoNALD DwoRKIN, TAKING RiGHTS SERIOUSLY (1978).

*? JURGEN HaBERMAS, BETWEEN FacTs AND Norms (William Rehg trans., 1998).

& See Stephen K. White, Reason, Modernity, and Democracy, in Tae CAMBRIDGE COMPANION TO
HaBerwmas 3 (Stephen K. White ed., 1995) (“Hard questions have emerged about the predomi-
nant modern understandings of reason, subjectivity, nature, progress, and gender.”); GIovaNNa
BoRrADORI, PHILOSOPHY IN A TIME OF TERROR 76 (2003) (“As Habermas developed his reflec-
tion of modernity in opposition to tradition, and in relation to the form in which rationality
affirms itself in a democratic setting, the question arose as to whether modernity has the charac-
ter of a historical experience or is simly a set of formal requirements applying to all ages and
places. This is a crucial question if one wants, as Habermas does, to strictly universalize the
agenda of modernity as the unique carrier of moral progress.”).
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and international law and cooperation—he assumes it.*’ For Hudson, as for
generations of international lawyers that preceded and succeeded him, the notion
that international law serves as the ordained mechanism for the achievement of
« » H 62

progress” was an accepted tenet of the faith,** confirmed by Kant, who argued:

It is a duty to realize the condition of public right, even if only in approximation by
unending progress, and if there is also a well-founded hope of this, then the perpet-
ual peace that follows upon what have till now been falsely called peace treaties
(strictly speaking, truces) is no empty idea but a task that, gradually solved, comes
steadily closer to its goal (since the time during which equal progress takes place
will, we hope, become always shorter).®

Thus, the first commentators on the field we now call international law, under-
stood that it would serve the ends of spreading “civilization.”®* By the time
Hudson was writing Progress, the term “civilization,” associated as it was with
Western colonialist paternalism, had begun to lose its appeal (even though it
would survive long enough to find its way into the Statute of the International
Court of Justice®). It had been replaced by Hudson’s ubiquitous “progress.” The
yearning for steady movement forward, and the conviction that international
law was the vehicle by which to achieve this movement, was ever-present in
Hudson’s work. Progress is, after all, an extremely powerful allegory for improv-
ing the human condition—it has been used throughout the ages to frame the
complexities and complications of social interactions by suggesting that free-
dom from a morally ambiguous present can be rooted in history’s inevitable
march forward from a primitive, “brutish” past toward a shining future of tran-
scendent peace.®

6

“This view rested on the unexamined assumption that morality equaled legality ....” Kenny, supra
note 23, at 12. Habermas said: “[M]odernity can't just be peeled off like a dirty shirt. It’s our skin.
We find ourselves in the condition of modern life: we didn't freely choose it; it is existentially una-
voidable.” Jiirgen Habermas, Europes Second Chance, in JORGEN HABERMAS — INTERVIEWED BY
MicHAEL HALLER — THE Past as FUTURE 73, 94 (Max Pensky trans., ed., 1994).

“[H]istory has put the international lawyer in a tradition that has thought of itself as the ‘organ
of the legal conscience of the civilized world.”” KoskeNNIEMI, supra note 30, at 516.
ImmManvEL KanT, TowarD PERPETUAL PEACE 8:386. Not surprisingly, Hudson showed interest
in the “philosophy and epistemology of Immanuel Kant” during his undergraduate studies at
William Jewell College. Kenny, supra note 24.

KoskENNIEMI, supra note 30.

Statute of the International Court of Justice, art. 38.1(c), June 26, 1945, 59 Stat. 1055, 1060,
T.S. No. 993.

In contrast to Hudson’s vision of law as a path of progress, The Pilgrims Progress, portrayed law
as a snare tempting one to turn aside from the true path toward salvation. Joun Bunyan, THE
PiLgriM’s PrROGRESS: FrRoM THis WorLD To Taar WhicH Is To CoMmE (1678).
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Hudson was not alone in his belief that international law represented progress,
nor in his confidence that it was possible to definitively mark that progress with
regard to the existence and content of legal doctrines. A generation later, Jessup
carried the torch forward. A “modern law of nations,” he explained, “proceeds
upon the assumption [of] progress ....”"” The defects in the existing international
legal system he addresses in A Modern Law of Nations, are troublesome for being
“obstacles to progress.”®® Louis B. Sohn (who began his United States legal career
as Hudson’s research assistant) reportedly characterized the progress of interna-
tional law as an evolutionary process to be guided in the “right” direction by
international lawyers.®” Myres McDougal posited international law as a balance
between progress and stability.”® As used by these thinkers, the term “Progress”
became a heuristic to legitimize transformation in international law. Wrapped in
a directional vision that admitted one, or at best a few possible futures, linear and
evolutionary notions of progress offered the possibility of an end-point for inter-
national law that could be known, and potentially reached.

This view that international law shares a special relationship with progress
persists.”! Koskenniemi reports that in 1963 “international lawyers could still
think the civilizing project [of international law] valid as such, partly under way,
partly obstructed by external causes.””” At the dawn of the 21* century, David
Kennedy, current holder of Harvard’s Manley O. Hudson Professorship, lamented
international law’s reflexive vision of progress based on “a past of sovereign states
and a future of international law. The discipline looks forward, confident that we
will arrive in the future with history at our side.””? Kennedy notes that for all its

%7 Jessup, supra note 43, at 2.

8 Id. at 8.

® Magraw, supra note 19.

7 Myres S. McDougal, Book Review: Problems of Stability and Progress in International Relations,

48 Am. J. INT'L L. 682 (1954). Unlike many of his contemporaries, McDougal explicitly con-

ceived of the law as a political instrument and rejected the idea that rules had meaning apart

from the value-dependent policies that created them. With Harold Lasswell, he developed a

jurisprudence of human dignity that represented a sharp break from Hudsonian positivism,

while still managing to invoke similarly linear notions of progress. See e.g., HAROLD D. LasswELL

& MyREs S. McDoUGAL, JURISPRUDENCE FOR A FREE Sociery (1992); Myres S. McDoucgaL

& FLORENTINO FELICIANO, LAw AND MINIMUM WoRLD PubLic ORDER (1961) Koskenniemi,

in turn, criticizes McDougal for replacing the myth of laws neutrality with the myth of the

scholar’s objectivity. KOSKENNIEMI, supra note 8, at 201-09.

‘Thomas Buergenthal, Louis B. Sohn (1914-2006) 100 Am. J. INT'L L. 623, 626 (20006).

KoSKENNIEMI, supra note 31, at 513.

73 David Kennedy, When Renewal Repeats: Thinking Against the Box, N.Y.U. J. INT'L L. & PoL.
335, 347-72 (2000).

7
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invocation of progress, international law offers very little articulation of “the
direction progress takes and the terms with which it is marked.””* Derrida
reminded us that “no degree of progress allows one to ignore that never before,
in absolute figures, have so many men, women and children been subjugated,
starved or exterminated.”” And yet, the very fact that Kennedy holds the Manley
O. Hudson Professorship is in itself representative of a kind of progress—toward
a more ambiguous and less directional vision about the development of interna-
tional law.

Although many of the chapters straddle conceptual shifts in the meaning
ascribed to both progress and international law, this project does not directly
confront the indeterminacy at the heart of the progress narrative. Instead, ques-
tions of progress operate mostly as a backdrop to this book. This is, in part, a
result of conscious editorial choice. With the entire normative universe of interna-
tional law open for their contestation, we deliberately refrained from narrowing
our contributors’ gaze by challenging them to thematize notions of “progress” in
their explorations of the current state of international law. That decision was not
intended to diminish the fundamental critique that progress narratives are inher-
ently slippery and value-laden. We take it as a given that “progress” is a term
fraught with normative ambiguity, built on assumptions about context, perspec-
tive and directionality. We make no pretense that our exploration, no matter
how exhaustive, will be anything more than an incomplete window into a “par-
tial, multilayered and fragmented” international society.”

Some contributors critically explored the power dynamics inherent in the idea
of progress, but most accepted and used the term much as Hudson might have
done—to signify a collectively understood movement toward greater levels of
integration, organization and cooperation. In offering different and sometimes
competing perspectives on what might constitute progress in international law,
the authors in this volume generally proceeded from an unspoken assumption
that progress could be measured, debated and agreed upon. This, too, is indica-
tive of the state of international law, where background assumptions often go
unnamed, and there is a presumed sense of shared directionality. Manley

74 Id. at 347. Indeed, in 7he Dark Sides of Virtue, Kennedy elaborates on this point when he calls
more broadly for the rejection of progress narratives in order to construct a new vision of
humanitarian law. Davip KENNEDY, THE DARK SIDES OF VIRTUE: REASSESSING INTERNATIONAL
HumaNITARIANISM 352-53 (2004).

75 JacQuEs DERRIDA, SPECTERS OF MARx 85 (1994) (cited in Susan Marks, The End of History?
Reflections on Some International Theses, 8 EUR. ]. INT'L L. 449 (1997)).

76 ANTHONY CARTY, THE DECAY OF INTERNATIONAL Law? A REAPPRAISAL OF THE LIMITS OF LEGAL
IMAGINATION IN INTERNATIONAL AFFAIRS 68 (1986).
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O. Hudson, although many things, including scholar, judge, and political advisor
to presidents, was no post-modernist. He knew very well what he meant by
“progress” when he used the term for the title of his talks in 1931. Seventy-five
years later, Hudson’s modernist-positivism still has deep roots.

C.  An Accounting: Progress in International Law Today

One incident of international law’s progress narrative is that it gives rise to the
necessity of periodic assessment. After all, one must know where one stands in
order to mark how far she has come and what still remains to be accomplished.
Hudson’s Progress in International Organization, and much of the rest of his
scholarship, serves this function, dutifully chronicling the current state of devel-
opments in international law. Aware that we were succumbing to this particular
facet of international law’s progress narrative we convened the conference that
gave rise to this book in 2005 with the belief that an accounting of the state of
contemporary international law would prove both challenging and enriching. At
least we would have the outlines of the historical record in place to permit future
generations to evaluate our progress, an exercise international law’s preoccupa-
tion with progress would seem to make likely. And, in any event, the time for
such an assessment seemed ripe. The new century has already brought tectonic
upheavals in international law’s status quo. Among them were: new challenges to
the Geneva conventions disrupting the hithero undisputed center of international
humanitarian law; global warming threatening the very existence of small island
states; genocide rearing its ugly head in the Sudan; the Doha Round mired in
controversy; and the sole remaining superpower announcing that the United
Nations lacked relevance. The accepted grounds of international consensus and
cooperation seem to be shifting under our feet. In such a situation, received wis-
dom about progress, as well as about the meaning and purpose of international
law invariably came in for intense scrutiny.

We were fortunate to attract eminent thinkers in international law to the
University of Idaho for two days of intense, and sometimes tense, intellectual
exchanges. To structure our discussions, we drew on the blueprint of Hudson’s
1931 survey, which, for Hudson, naturally confirmed the progress narrative.””

77 Hudson summed up his survey in these terms:
p Y

[N]one of these perplexities has thwarted the movement of our time toward international
organization. They may retard, and at times they may defeat advances; but they do not
destroy the momentum which has been gained. Each of them must be approached by the stu-
dent with appreciation of the general trend. In this brief period since the war, our generation
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For us, given world events, the evidence only seemed to raise questions about the
very idea of progress in international law.

Hudson might have been more critical in his own era.”® He seemed oblivious
to the dark clouds that fascism was already casting over his vision of international
cooperation under law. It was a paradigmatic blindness; he was irretrievably
immersed in the modernist-positivist progress narrative that was fueled by faith
in human accomplishment. But it was also strategic positioning. As Stone
remarked,

As was natural, if not inevitable, in these circumstances, one who dedicated himself
as Hudson did to the continuous study of the World Court tended to assume also
the role of champion. In that role he showed a courage and a single-mindedness as
great as the meticulous care with which he documented all the activities of the
Court. When the United States participation in the League of Nations became a
lost cause, he took up the burden of explaining to the American Government, to
lawyers, and to the American people generally, the importance of participation in
the work of the [International Court of Justice].”

Indeed, across more than three decades, Hudson was a stoutly loyal “campaigner
and strategist” in the cultivation of public relations on behalf of international
law.® If he was blind in 1931 to the fraying world order, it was a deliberate
blindness. In a rare moment of (perhaps rhetorical) self-reflection in this regard,

has not been idle. It has suffered, as all generations suffer, from apathy, from ignorance, from
opposition to its steady purpose. Yet it promises to leave something to show for its efforts.
It has followed the method by which progress is achieved. It is building institutions which
promise to serve the needs of future generations. It has made greater progress in organizing
the world for co-operation and peace than was made in a hundred years before the war.

HupsoN, supra note 11, at 122.
78 As Hudson was delivering his Idaho lectures the fissures in the international order he champi-
oned were beginning to show. He paused only briefly to note the worsening Manchurian crisis,
but by the time Hudson published Progress in International Organization a year after the lec-
tures, he could not ignore the League’s failure to prevent Japanese aggression in Manchuria.
However, he relegated the issue to a footnote in which he determinedly glossed over the League’s
failure. See HUDSON, supra note 11, at 92, n. 1.
Stone, supra note 27, at 217.
The evangelical quality of this facet of Hudson’s legacy is bolstered by Dean Griswold’s charac-
terization of Hudson. Early in his career, Griswold explained, Hudson “showed the passion that
ruled his life.” Griswold, supra note 22, at 209. Griswold credited Hudson with “a capacity
which is rather rare among law teachers, the capacity to develop disciples.” 7. at 210. Griswold
concluded: “Central [to Hudson’s career] was a moral, intellectual and spiritual force which gave

79

8
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meaning to everything he did, and left its imprint as one of the great individual contributions in
the ineluctable struggle for a workable adjustment among the peoples of the world. He had a
fire in his soul.” /d. at 211.
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Hudson pleaded at the close of Progress in International Organization that “I hope
I have not been led to confuse my own enthusiasm and my judgment as to the
processes of history. One does not need to be a historian to know that the lost
causes of history include most of those which were for a time successful.”®' That
caveat aside, Hudson was content to let his critics point out the practical failings
of his vision. Including Borah, they were abundant and vocal.

In editing this volume, we deliberately sought out a wide variety of views,
offered by proponents of different visions of international law. By that means, we
hope to avoid the structural and strategic blindness to which Hudson fell prey.
Yet, as we engaged with the topics Hudson had deemed central to international
law in the inter-war period, we were struck by his ability to identify issues that
continue to resonate in today’s exploration of international organization (in both
senses that he used the term).

Embedded in his short Progress volume were the early roots of today’s ques-
tions about the role of non-state actors, the tensions between sovereignty and
international organization, and the relationship between private and public
international law. There were even hints, albeit faint ones, of the cross-cultural
challenges that ensued when European colonial hegemony gave way to a multi-
plicity of nations. These challenges find their contemporary echo in the treatment
the contributors to this project give to the broad range of topics they address. In
particular, they are concerned with the consequences of American hegemony
for the rule of law; the role that consent plays in international institutions; and
the need for international cooperation to address a growing series of global
problems that elude characterization in existing legal terms.

Hudson’s topics resonated so well that, with only a bit of updating to reflect
the burgeoning fields of international environmental and human rights law, we
replicated them in the structure of this book—plus ¢a change, plus c'est la méme
chose. Thus, this volume is divided into six parts: The History and Theory of
International Law; Sources of International Law and their Domestic Application
in the United States; International Actors; International Jurisdiction and
Jurisprudence; The Use of Force; and The Challenges of Protecting Human
Rights and the Environment. Each section seeks to report on and theorize the
notion of progress in relation to a topic that Hudson explored in his Progress nar-
rative (with the caveat that the last section deals with issues that only became
part of international law’s core discourse well after Hudson’s Progress was pub-
lished). The contributors bring a wide variety of perspectives to bear on these
issues while considering the central question of progress. Giving force to

8 HupsoN, supra note 11, at 118.
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Koskenniemi’s critique of international law’s indeterminacy, the contributors
often use the same examples to reach vastly differing conclusions.

In organizing this book, we tried to roughly track the structure of many
international law textbooks. Thus we begin with an overview in Part 1. Jordan
Paust and Barry Carter both offer their general meditations on the status and
role of international law. Paust skillfully draws parallels and distinctions between
Hudson’s era and today, while Carter provides a survey of the pressing issues
currently challenging international law.

Part 2 explores the history and theory of international law. Alexandra
Kemmerer offers a loving and metaphoric history of international law, while
considering the burgeoning interest in the history of international law, and Sergio
Dellavalle provides a spirited philosophical defense of the international law
project. Ed Morgan questions its very existence. Christian Walter takes aim at
the idea of constitutionalization in international law and Daniel Luker points
out the wholly constructed nature of sovereign borders in his critique of wzi
possidetis.

Part 3 is a meditation on the sources of international law. Karin Ollers-Frohm
provides an assessment of the role that treaties play in the progress of interna-
tional law, and Alex Glashausser explores the domestication of treaty provisions.
With regard to custom, Andrew Guzman and Timothy Meyer offer a perspective
that contrasts sharply with that offered by Julian Ku in his assessment of U.S
domestication of international custom.

Part 4 explores the evolving notion of what should be recognized and per-
mitted to operate as a subject of international law. Florian Hoffmann begins
with a vigorous examination of the state as an international actor. Andreas
Paulus explores the role and status of the United Nations, and Karen Kaiser
builds on that analysis by engaging with other intergovernmental organiza-
tions. Leila Sadat meditates on the status of the individual, particularly with
regard to international criminal law. Monica Shurtman offers a description of
how non-governmental organizations can become actors in international law,
both on a formal basis and as norm entrepreneurs. In an iconoclastic foray,
Russell Miller questions the contradictory treatment international law offers
NGOs and transnational corporations. Jenia lontcheva Turner concludes this
section with a discussion of transnational networks—an modern development
that Hudson predicted three-quarters of a century ago. In the next section of
the book, Part 5, Melissa Waters picks up similar themes when she assesses the
growing phenomenon of transnational judicial dialogue.

In addition to Waters contribution, Part 5 fleshes out current visions of juris-
prudence and jurisdiction in international law. Cesare Romano eloquently
depicts the current contours of international adjudication, and, along with Kelly
Parker explores the growing role of regional and specialized tribunals. Betsy
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Baker’s fascinating assessment of Hudson’s jurisprudence, with a focus on his
pioneering use of equity grounds this section solidly in the history of interna-
tional adjudication. Mary Bedekian provides an account of the many roles of
international arbitration, both historically and in an era of economic
globalization.

Part 6 confronts one of the most pressing questions facing international law
today—the use of force and the world’s peace. Global terrorism and the 2003
U.S invasion of Iraq provided a starting point for many of our contributors.
Abraham Sofaer, Brian Foley, Margaret McGuinness, Petr Valek and Luke Davis
confront questions of collective security, exploring facets of multilateralism, uni-
lateralism and the legality of force under international law. Drawing on different
theoretical traditions, these scholars bring vastly different interpretive horizons
to bear on the question, and thus offer differing assessments of current condi-
tions. Orde Kittrie explores the question of nuclear proliferation and rogue states
and David Kaye offers an assessment of the law of war.

Finally, in Part 7, Stephen McCaffrey and Mayo Moran map out the interna-
tional terrain of environmental protection and human rights respectively. Hari
Osofsky brings the discipline of geography to bear on her assessment of envi-
ronmental and human rights law. Amy Sinden, Rebecca Bratspies and Li Chen
approach questions of trade, albeit from vastly different perspectives. Sinden
offers a critique of liberal economics in her discussion of how trade impacts the
environment, Rebecca Bratspies tests the concept of sustainable development
against Hudson’s progress narrative and Li Chen describes China’s accession to
the WTO. Pia Carazo explores how the European Court of Human Rights is
advancing international human rights norms and Penny Andrews draws on the
South African experience to discuss domestication of those norms.

Read together, these contributions offer a unique window into our turbulent,
sometimes confusing era. The questions raised in this book are open-ended; the
topics discussed are in a state of change. But they provide a map of the heart of
international law as we know and imagine it today. In 1932, Hudson cautioned
that it would take a half century to fully understand how the achievements he
highlighted would transform international law.** So, too, the “progress” the chap-
ters in this volume chronicle await the assessment that only time and perspective
can bring. Future generations will offer their assessment of our generation and
will, in turn, leave behind their own record of progress.

8 HubpsoN, supra note 11, at 5.
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Evidence and Promise of Progress: Increased
Interdependence, Rights and Responsibilities,
Arenas of Interaction, and the Need for More
Cooperative Uses of Armed Force

By Jordan J. Paust

A. Introduction

When Harvard Professor Manley O. Hudson and Idaho Senator William Borah
contemplated America’s role in the international order in September 1931 and
the need for either an internationally cooperative foreign policy or a relatively
isolationist stance, Japan had invaded Manchuria just one week before Hudson’s
first Idaho lecture. At the time, Hudson praised the fact that “Chinese and
Japanese representatives were explaining to the Council of the League of
Nations ... their views of what had happened,” but in a footnote to his pub-
lished lectures Hudson noted that his words had been spoken before Japan had
used additional armed force during three “phase[s] of the Manchurian ques-
tion.”* Thus, it is evident that he had misjudged a new Japanese imperialism and
its threat to the authority of the League of Nations and to world peace.

It is also doubtful that, in 1931, there was sufhicient understanding as to why
Japan’s imperial ambitions posed a threat to U.S. interests in the Philippines. The
United States was in the midst of the Great Depression and domestic needs were
of greater immediate concern. More generally, it is unlikely that, in 1931,
Hudson and Borah could have foreseen the dangers the coming decade would
pose to humankind: Stalinist, Hitlerian, and Mussolinian ideology and oppres-
sion; the Holocaust; World War II, with active theaters in Asia, Africa, and
Europe (although one could generally foresee the likely continuance of some
forms of warfare and colonialist military oppression, such as the 1935 Italian
invasion of Ethiopia); and the nuclear bomb. From our vantage point, Hudson’s

! See MaNLEY O. HUDSON, PROGRESS IN INTERNATIONAL ORGANIZATION 91-92 (1932).
2 Id. at 92, n. 1.

Miller & Bratspies (Eds), Progress in International Law, pp. 33-50.
© 2008 Koninklijke Brill NV. Printed in the Netherlands.
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enthusiasm for the international order at the beginning of the 1930s was not
widely shared.

Hudson and Borah can be forgiven for not foreseeing these currents of history
that would lead to the more hopeful shift from a League of Nations to the United
Nations; the Korean War, with a U.N. Security Council authorization to use
military force in Asia; the growth of regional international organizations; an inte-
grating Europe; the phenomenal growth of special international committees,
commissions, organizations, and tribunals with competence to address special
matters under the authority conferred by subject-specific treaties, such as those
involving trade, human rights, air traffic, and the law of the sea; among other
catalytic events and developments. These now serve as established examples of
the dramatic progress in international organization of the last half-century. He
may have missed the mark by a generation or two, but Hudson was justified to
conclude, in 1931, that:

when the history of our times comes to be written with the perspective which only
a half-century can bring, our generation will be distinguished, above all else in the
field of social relations, for the progress which we have made in organizing the
world for co-operation and peace.’

Threats continue to plague the international system today, but, based on the
record of the last half-century, I must confess to sharing a cautious form of
Hudsonian enthusiasm. It is difficult to know what conflicts and convulsions lie
ahead, but the same trends of which Manley Hudson was so acutely aware in
1931, today also point to progress.

B. Increased Human Interdependence

During his visit to the University of Idaho in 1931, Professor Hudson recognized
the existence of an interdependence among the American people and those of
other nations. As he remarked:

If any lesson stands out from our experience of the past quarter-century, it is that all
of the people of the United States, in every section of the country and in every walk
of life, are dependent in their daily lives on the ordering of the relations which we
are forced to maintain with other peoples of the world.*

Since then, interdependence and international cooperation of a global and
regional nature with respect to various transnational problems and activities has

3 Id. at 5.
4 Id atl.
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increased, and so have the types of human problems that would seem to require
international cooperative effort. As I noted in a prior writing,

We live in a time of increasing interdependence and transnational interaction with
respect to all sectors of public life, including trade and investment, energy, organ-
ized crime, law enforcement, banking, politics, the world wide web and other forms
of access to knowledge and communication, news media, intelligence gathering,
education, culture, religion, entertainment, transportation, leisure, food and agri-
culture, the environment, health, employment, human invention, and exploration
of space.’

Today, it is commonplace to recognize that domestic-based water and air pollu-
tion can have serious regional and global consequences.® For example, nuclear
tests thousands of miles away in Asia can increase levels of radiation in the
remote, Western U.S. state Idaho. Clean water and air, generally valued in
Idaho, are becoming scarcer in most sectors of the globe.” Such scarcities might
not have been imagined in 1931. Would Hudson and Borah have seriously
believed that in our time large numbers of people would pay relatively high
prices for bottled water? Our misuse of natural resources can affect our children,
who are the owners of the present in the future — thus demonstrating the need
for increased awareness of intergenerational interdependence and “cooperation.”
Global warming, ozone depletion, tsunamis, large solar flare-ups, and possible
threats from space asteroids and debris are of increasing international concern.®
Overpopulation, deforestation, and the increasing depletion of ocean fisheries
are international problems requiring international cooperation.” The markedly
increased extinction of various animals and plants can have human conse-
quences for present and future generations with respect to food chains, health,
and environmental degradation.'® Greatly accelerated regional and global farming
and food distribution processes raise common problems concerning general
food quality, use of genetic engineering, pesticides, other contaminants, human
health, and even terrorism.!!

Perhaps in 1931 it would have been difhicult to imagine a process of relatively
inexpensive global air transportation requiring the cooperative routing, capacity,

> Jordan J. Paust, Tolerance in the Age of Increased Interdependence, 56 Fra. L. Rev. 987, 995
(2004). See Lung-cHU CHEN, AN INTRODUCTION TO CONTEMPORARY INTERNATIONAL LAw
ix—x, 3—4, 23, 50-81 (2d ed. 2000).

See Part VII of this volume, “Trade, Development and Environmental Protection.”

7 Id.

8 Id.

O Id.

10 [d.

" Id.
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and landing arrangements that are utilized by millions each year for business and
leisure travel. Merely with respect to egress and ingress from and to the United
States, each year tens of millions of U.S. nationals travel or work abroad and tens
of millions of foreigners visit the United Sates. It might have been difficult to
imagine that a civilian air transportation process involving flights of thousands of
aircraft each day would create needs for new cooperation efforts to provide secu-
rity from terrorist bombings in airports, hijackings, aircraft sabotage, and the use
of civilian airliners like bombs to destroy skyscrapers in New York City. Ease of
relatively fast international air transport of persons, other animals, and cargo
have also created recognizable regional and global problems with respect to
threats to human health, trade, and control of drugs and organized crime."? There
are also related impacts on the growth of sexual exploitation and slavery of
women and children, either with respect to the increased international transport
of women and children who are victims, or those who engage in transnational
processes of victimization."

C. Increased Recognition of Private and Public Individual Roles,
Rights, and Duties

1. General Participation

Since 1931, there has also been increased recognition of the various direct and
indirect roles that private or nonstate individuals, groups, corporations, NGOs,
and other actors play in power, wealth, and information processes as well as in
the creation, shaping and termination of international legal norms.'* The partici-
pation of these diverse actors in various sanction responses to perceived violations
of international law is also more broadly recognized,” whether sanction strategies
are utilized in political, diplomatic, economic, juridical, and/or power-oriented

arenas or processes of human interaction.'® Awareness of the fact and potential

See Bratspies, in this volume.

13 See generally Susan W. Tiefenbrun, The Saga of Susannah: A U.S. Remedy for Sex Trafficking in
Women: The Victims of Tafficking and Violence Protection Act of 2000, 2002 Utan L. Rev. 107
(2002); Susan W. Tiefenbrun, Sex Slavery in the United States and Its Law to Stop It Here and
Abroad, 11 Wm. & Mary J. WoMmeN & L. 317 (2005).

See, e.g., Jordan J. Paust, The Reality of Private Rights, Duties, and Participation in the International
Legal Process, 25 MicH. ]. INT'L L. 1229 (2004); Jordan J. Paust, Human Rights Responsibilities of
Private Corporations, 35 VAND. J. TRansNar'L L. 801 (2002); Paust, Zolerance in the Age of
Increased Interdependence, supra note 5. See also John H. Barton & Barry E. Carter, International
Law and Institutions for a New Age, 81 Geo. L.J. 535, 539-41 (1993).

See Part 111 of this volume, “International Actors.”

16 Id.

14
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forms of participation in norm formation, modification, termination, and
effectuation can facilitate realization of more effective and policy-serving roles
for individuals and other actors in the international legal process.!”

I1. International Crimes

The growth of international criminal responsibility for both private and public
actors has also been remarkable. From earlier attention to piracy, war crimes,
breaches of neutrality and other crimes against peace, the slave trade, attacks on
foreign dignitaries, and other international crimes under customary international
law,'® there has been a marked growth of international criminal law treaties and
an expansion of customary international law reaching crimes such as genocide;
other crimes against humanity; apartheid; race discrimination; hostage-taking;
torture and cruel, inhuman or degrading treatment or punishment; forced dis-
appearance of persons; terrorism; terrorist bombings; financing of terrorism;
aircraft hijacking; aircraft sabotage and certain other acts against civil aviation;
certain acts against the safety of maritime navigation, including boatjacking;
murder, kidnapping, or other attacks on the person or liberty of internationally
protected persons; trafficking in certain drugs; slavery; and mercenarism."
During such growth, the world community has also witnessed a shift in the
nature of several relatively new crimes, from offenses binding merely signatories
to new treaties and their nationals to offenses mirrored in customary interna-
tional law that are binding universally and without putative limiting reservations
to treaties proffered by a few states. Of current interest in this regard is the failed
attempt of the Administration of U.S. President George W. Bush to seek comfort
from an attempted limiting reservation to the Convention Against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment® designed to
provide protections to human beings only to the extent that the U.S. Constitution
would require similar protections.”’ The attempted reservation is necessarily

7 Id.

18 See, e.g., JORDAN ]. PAUST, ET AL., INTERNATIONAL CRIMINAL Law chs. 1, 6-8, 12 (3d ed. 2007);
JORDAN J. PausT, INTERNATIONAL Law as Law oF THE UNITED STATES 12, 421-22 (2d ed. 2003).

19" See, e.g., Paust, The Reality of Private Rights, Duties, and Participation in the International Legal

Process, supra note 14, at 1237-40. See also Sadat, in this volume.

Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,

Dec. 10, 1984, 1465 U.N.T.S. 85 [hereinafter Convention Against Torture].

See Reservation No. 1, available at Cong. Rec. $17486-01 (daily ed., Oct. 27, 1990) (“the United

States considers itself bound by the obligation under Article 16 to prevent ‘cruel, inhuman or

20

2

degrading treatment or punishment,’ only insofar as the term ‘cruel, inhuman or degrading
treatment or punishment’ means the cruel, unusual and inhumane treatment or punishment
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incompatible with the object and purpose of the treaty (which seeks to end all
forms of the proscribed conduct) and is, therefore, void @b initio as a matter of
law.? In any event, because the prohibitions of torture and cruel, inhuman, or
degrading treatment are customary international legal proscriptions, they are
universally applicable without limitation.”

Along with the increased reach of customary and treaty-based international
crimes, there has been the continued, but sometimes imperfect, recognition of
universal jurisdictional competence* and responsibilities” to provide criminal
and civil sanctions with respect to international crime.?® For example, the duty of
states to bring into custody and to either initiate prosecution of or to extradite
those reasonably accused is often expressly set forth in relatively modern interna-
tional criminal law treaties.”” The same duty with respect to customary interna-
tional crimes is expressed in the Latin phrase aut dedere aut judicare.”® Universal
responsibility also impacts on claims to immunity. Indeed, in no international
criminal law instrument is there any form of immunity for any sort of actor and
most instruments expressly reach any person who commits a covered crime.”

Although, in 1931, he could not foresee the Holocaust or the post-World War
II International Military Tribunals at Nuremberg and at Tokyo, Professor

prohibited by the Fifth, Eighth, and/or Fourteenth Amendments to the Constitution of the
United States.”). Clearly, the attempted reservation is incompatible with the object and purpose
of the Convention, since application of the reservation would preclude coverage of all forms of
cruel, inhuman and degrading treatment as required under the Convention.
22 See, e.g., Vienna Convention on the Law of Treaties, art. 19(c), Jan. 27, 1980, 1155 U.N.T.S. 331.
» See, eg., Jordan J. Paust, Executive Plans and Authorizations to Violate International Law
Concerning Treatment and Interrogation of Detainees, 43 CoLum. J. TRaNsNaT'L L. 811 (2005).
See, e.g., PAUST, ET AL., supra note 18, at 157-68, 172-76; PAUST, INTERNATIONAL Law As Law
OF THE UNITED STATES, supra note 18, at 420-23, 433—41 nn.47-80.
See, e.g., PAUST, ET AL., supra note 18, at 132—46; PAuST, INTERNATIONAL Law As Law OF THE
UNITED STATES, supra note 18, at 443—47.
See Part IV of this volume, “International Jurisdiction and International Jurisprudence.”
See, e.g., International Convention Against the Taking of Hostages, art. 8(1), Dec. 17, 1979,
T.IA.S. No. 11081, 1316 U.N.T.S. 205; Convention Against Torture, supra note 20, art. 7;
Montreal Convention for the Suppression of Unlawful Acts Against the Safety of Civil Aviation,
art. 7, Sept. 23, 1971, 24 U.S.T. 564, 974 U.N.T.S. 177.
See, e.g., M. CHERIF Basstount & Epwarp M. Wisk, Aur Depere Aut Jubicare: THE Duty To
PROSECUTE OR EXTRADITE IN INTERNATIONAL LAw (1995); PausT, INTERNATIONAL Law As Law
oF THE UNITED STATES, supra note 18, at 421, 443.
See, e.g., International Convention Against the Taking of Hostages, supra note 27, art. 1(1)
(“Any person who”); Montreal Convention for the Suppression of Unlawful Acts Against the
Safety of Civil Aviation, art. 1(1), Sept. 23, 1971, 24 U.S.T. 564, 974 U.N.T.S. 177 (“Any per-
son”); Convention Against Torture, supra note 20, art. 1(1) (“any act by which ... when such
pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a
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public official or other person acting in an official capacity”). See also Sadat, in this volume.
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Hudson, in his book International Tribunals Past and Future from 1944, hesitantly
recognized the potential for an expanded role of international criminal law.* This
field now has its roots in the customary legal principles formally set forth by the
U.N. General Assembly in the Principles of the Nuremberg Charter and Judgment
formulated by the International Law Commission,*' which include:

I. Any person who commits an act which constitutes a crime under interna-
tional law is responsible therefor and liable to punishment.
I1. The fact that internal law does not impose a penalty ... does not relieve the
person ... from responsibility under international law.
III. The fact that a person who committed an act... acted as Head of State or
responsible Government official does not relieve him from responsibility
under international law.

Similarly, it might not have been foreseeable that, if an international criminal tri-
bunal faces a claim that state sovereignty or domestic law provides a mantle of
immunity for state actors accused of international crime, the tribunal might
rightly respond:

The principle of international law, which under certain circumstances, protects the
representatives of a State, cannot be applied to acts which are condemned as crimi-
nal by international law. The authors of these acts cannot shelter themselves behind
their official position.... He who violates the laws of war cannot obtain immunity
while acting in pursuance of the authority of the State if the State in authorizing
action moves outside its competence under international law.%

As the International Military Tribunal at Nuremberg affirmed in 1946, acts
taken in violation of international law are beyond the lawful authority of any
state, and thus are ultra vires, and cannot be covered by claims to immunity.?
Non-immunity for human rights violations is also expressly set forth in the
1966 International Covenant on Civil and Political Rights.?

ManLEy O. HUDSON, INTERNATIONAL TRIBUNALS PasT AND FUTURE 181, 186 (1944) (“If interna-
tional law be conceived to govern the conduct of individuals, it becomes less difficult to project an
international penal law ... Current opinion may lead to the organization of international judicial
agencies competent to deal with acts committed by individuals during the course of hostilities. ...”).
31 U.N. G.A. Res. 177 (I)(a), 5 U.N. GAOR, Supp. No. 12, at 11-14, para. 99, U.N. Doc. A/1316.
32 International Military Tribunal at Nuremberg, Opinion & Judgment (1946), reprinted in 41
Am. J. INTL L. 172, 221 (1947).

3 See, e.g., id.; Paust, The Reality of Private Rights, supra note 14, at 1235-36 & n.26.

3% International Covenant on Civil and Political Rights, art. 2(3)(a), Dec. 19, 1966, S. Exec. Doc. E,
95-2 (1978), 999 UN.T.S. 171 (“any person ... shall have an effective remedy, notwithstanding
that the violation has been committed by persons acting in an official capacity”) [hereinafter

ICCPR].
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1I. Human Rights and Self-Determination

In all sectors of the globe, but with varying degrees of effectuation, there have
been increased demands for enjoyment of basic civil, political, economic, social,
and cultural human rights.> We often see particular failures in the realization of
human rights but lose sight of the significant advances that have occurred during
a relatively recent span of human history (i.e., within our lifetime and that of our
parents). More generally, the advancement of humanity and international law
can appear differently when viewed in 20, 40, or 60 year periods. Such a focus
allows recognition of the fact that, despite the capacity and will of some to serve
evil (even in response to evil and in the name of antiterrorism), the human spirit
is generally virtuous and blessed with unending resilience. Humankind certainly
can advance, if only we can survive.

Part of our shared humanity is reflected in the preamble to and the articulated
purposes and principles of the United Nations Charter. Prominent among these
are the Charter-based affirmations of “the dignity and worth of the human
person” and “equal rights™” and the Charter-based guarantees of human rights
for all persons and self-determination of peoples. Under the Charter, U.N. enti-
ties and all member States have a duty to respect and observe human rights® and
self-determination of peoples.”

These primary principles and duties can even limit the potentially predomi-
nant and growing power of the U.N. Security Council to identify “the existence
of any threat to the peace, breach of the peace, or act of aggression™ and to
decide on sanction measures*! that U.N. members are generally bound to effec-
tuate.” For example, Article 24(2) of the Charter expressly mandates that the
Security Council “shall act in accordance with the Purposes and Principles of the

% See Part VIII of this volume, “The Challenge of International Human Rights.”

3¢ U.N. Charter, pmbl. Concerning the nature of human dignity as a legal precept, see, e.g., Jordan
J. Paust, Human Dignity as a Constitutional Right: A Jurisprudentially Based Inquiry Into Criteria
and Content, 27 How. L.J. 145 (1983).

%7 See U.N. Charter, pmbl, arts. 1(3), 55(c).

See, e.g., id., pmbl, arts. 1(3), 55(c), 56; Declaration on Principles of International Law Concerning

Friendly Relations and Co-Operation Among States in Accordance with the Charter of the United

Nations, U.N. G.A. Res. 2625, 25 U.N. GAOR, Supp. No. 28, at 121, U.N. Doc. A/8028 (1971).

See, e.g., U.N. Charter, arts. 1(2), 55, 56; 1970 Declaration on Principles of International Law,

supra note 38.

4 U.N. Charter, art. 39.

4 See id., arts. 41-42.

See id., arts. 24(2), 25, 48.
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United Nations,” and Article 25 requires that members “carry out the decisions
of the Security Council in accordance with the present Charter” and, thus, not in
violation of human dignity, human rights, self-determination of peoples, or other
primary purposes and principles.”

Increased demands for enjoyment of human rights also led to a proliferation
of global and regional human rights instruments and institutions that might have
rarely been imagined in 1931, even by human rights activists, despite the fact
that human rights have had a rich history for more than 250 years.* In addition
to U.N. Charter-based guarantees set forth in 1945, the 1948 Universal
Declaration of Human Rights,* and the two primary general human rights trea-
ties adopted in 1966 (the International Covenant on Civil and Political Rights*
and the International Covenant on Economic, Social, and Cultural Rights?), the
world community has witnessed adoption of the 1951 Convention Relating to
the Status of Refugees,* the 1966 International Convention on the Elimination
of All Forms of Racial Discrimination,” the 1979 Convention on the Elimination
of All Forms of Discrimination Against Women,* the 1984 Convention Against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,”!
the 1989 Convention on the Rights of the Child,’* the 1994 Inter-American
Convention on the Forced Disappearance of Persons,” the 1950 European
Convention for the Protection of Human Rights and Fundamental Freedoms,*
the 1969 American Convention on Human Rights,” and the 1981 African
Charter on Human and Peoples’ Rights,”® among others. Many of these instru-
ments also recognize private duties with respect to human rights expressly or by
implication.””

4 See id. arts. 1, 55.

See, e.g., PAUST, INTERNATIONAL Law As Law oF THE UNITED STATES, supra note 18, at 193-223.
% U.N. G.A. Res. 217A, 3 UN. GAOR, U.N. Doc. A/810, at 71 (1948).

Supra note 34.

47993 U.N.T.S. 3 (1966).

4189 U.N.T.S. 137 (1951).

9 660 U.N.T.S. 195 (1966).

01249 UN.T.S. 13 (1979).

U Supra note 20.

2 1577 U.N.T.S. 3 (1989).

Done in Belen, Brazil, June 9, 1994, reprinted in JORDAN J. PAUST, ET AL., 2005 DOCUMENTS
SUPPLEMENT TO INTERNATIONAL LAW AND LiTiGgaTION IN THE U.S. 291 (2005).

> Nov. 4, 1950, 213 U.N.T.S. 221, revised by Protocol 11 thereto, Eur. T.S. No. 155.

> Nov. 22, 1969, 1144 U.N.T.S. 123.

¢ June 27, 1981, O.A.U. Doc. CAB/LEG/67/3 Rev. 5, 21 I.L.M. 58 (1982).

See, e.g., supra note 14; see Part IV in this volume.
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Growth in the identification and clarification of human rights has occurred
alongside increasing efforts at implementation through publicity, studies, reports,
education, on-site investigations, advisory services, letter and email campaigns,
demonstrations, diplomatic negotiation, lobbying, legislation and administrative
measures, prosecution, and litigation.”® However imperfectly, respect for human
rights has conditioned domestic and international governmental foreign policy,
investment processes, and trade. Nonetheless, humankind still suffers from inad-
equate food, housing, employment, protections from child labor, assurance of
safe and healthy home and work environments, medical care, protections from
private and state actor perpetrators, and domestic judicial and administrative
remedies. Whether human dignity and tolerance have been furthered since 1931
(I believe that they have in general), it is evident that increased interdependence
makes their effectuation concomitantly more necessary. I am optimistic that the
Internet and other technologic advances will contribute to their increased reali-
zation and the spread of democracy, as will greater use of solar energy and the
resources of our solar system. If it occurs, first contact with real aliens might con-
tribute to a greater awareness of our common human heritage and dignity and
the need for cooperation with other sentient beings.

Claims to political self-determination seem to have grown as increased human
inter-determination makes such an outcome more relative. Out of the Holocaust,
we have witnessed the birth of a Jewish state. The marked quest for freedom
from colonialism and occupation led to a significant increase in the number of
new states, especially in Africa. The break-up of Soviet colonialism led to
increased freedom for East European peoples and, at the same time, a quest for a
new integration within a new Europe. We are witness to the creation of a new
Palestinian state and the need for Israel to end collective punishments®® and fur-
ther new forms of peaceful inter-determination with Arab neighbors. We are also
witness to demands for an increased Kurdish autonomy, at least within a new
Iraq; demands for a free Lebanon; and a significantly increased self-identification
of the 23 million people of Taiwan as Taiwanese and the creation of a democratic
governmental process in Taiwan despite lingering aspirations of an old elite in
the Peoples’ Republic of China to grow an empire through subjugation of a free

58 See, e.g., Jordan J. Paust, The Complex Nature, Sources and Evidences of Customary Human Rights,
25 GA. J. InT'L & Compr. L. 147, 160-61 (1995-96).

% See, e.g., U.S. Dep't of State, CoUNTRY REPORTS ON HUMAN RIGHTS PRACTICES FOR 1998, The
Occupied Territories, 13-14 (Feb. 1999); U.S. Dep't of State, CouNTRY REPORTS ON HUMAN
RiguTs PrACTICES FOR 1997, The Occupied Territories, 13 (Jan. 1998); ICRC, ANNUAL REPORT
233-34 (Geneva 1996); Greg Myre, Israel Halts Demolitions of Palestinians' Homes, INT'L HERALD
Tris., Feb. 19, 2005, at 3.
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Taiwanese people and continued oppression in Tibet west of China proper.
Perhaps in the near future the process of relative political self-determination
within states in Africa will shift toward newer forms of African integration to
meet common needs and aspirations of African people. What Manley Hudson
might not have foreseen in connection with increased demands and expectations
concerning human rights and self-determination is the necessarily interrelated
growth in democratic governmental processes.®® Clearly, such growth has not been
easy from the times when Hitler, Stalin, Mussolini, and various former emperors
and generals wielded dictatorial powers, but the growth of democratic freedom has
been a major part of recent human history. Ideological and religious forms of
opposition to human dignity, tolerance, human rights, self-determination, and
democratic values are not new and have not become unimportant, even within
American society, but the purveyors of ideological and religious hatred and indig-
nity are of markedly less influence.

Looking back and forward, especially as we contemplate current uses and
threats of non-state and state actor terrorism, it is evident that human dignity,
tolerance, human rights, and democratic values must be guiding precepts and
achievements in our future. When human rights are furthered, terrorism is nec-
essarily set back.®’ One of the failures of the Administration of U.S. President
George W. Bush with respect to its policies and reaction to terrorism has
involved attempts at radical destruction of human rights and restraints and

0 See generally UN. Charter, arts. 1(2)—(3), 55, 76(b); Universal Declaration of Human Rights,
supra note 45, art. 21; ICCPR, supra note 34, arts. 1, 25-26; Declaration on Principles of
International Law, supra note 38; Promotion of a Democratic and Equitable International
Order, UN. G.A. Res. 55/107, U.N. GAOR, 55 Sess., 81* plen. mtg., Agenda Item 114(b),
U.N. Doc. A/RES/55/107 (2001); Advisory Opinion on Western Sahara, 1975 1.C.J. 12, 31-33,
36; UN. G.A. Res. 2, 39 U.N. GAOR, Supp. No. 51, at 14-5, U.N. Doc. A/39/51 (1984)
(South African people are entitled to a “democratic society based on majority rule...with equal
participation by all the people”); UN. G.A. Res. 3297, U.N. Doc. A/RES/3297 (1974); U.N.
G.A. Res. 2877, U.N. Doc. A/RES/2877 (1971) (“on the basis of one man one vote”); Document
of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE, July 29,
1990, reprinted in 29 1.L.M. 1305; CHEN, supra note 5, at 30-33; American Society of
International Law, Democracy and Legitimacy — Is There an Emerging Duty to Ensure a Democratic
Government in General and Regional Customary International Law?, in CONTEMPORARY
INTERNATIONAL LAw IssuEs: SHARING PAN-EUROPEAN AND AMERICAN PERSPECTIVES 126—41
(1991); Morron H. HarperiN & DAvID J. SCHEFFER, SELE-DETERMINATION IN THE NEW
WorLD ORDER (1992); Jordan ]. Paust, Aggression Against Authority: The Crime of Oppression,
Politicide and Other Crimes Against Human Rights, 18 Case W. Res. J. INT'L L. 283 (1986) (extract
reprinted in PAUST, ET AL., supra note 18, at 795-801. Cf Russell A. Miller, Self-Determination in
International Law and the Demise of Democracy?, 41 Corum. J. Transnar'L L. 601 (2003).

See, e.g., Jordan J. Paust, The Link Between Human Rights and Terrovism and Its Implications for
the Law of State Responsibility, 11 HastiNGs INT'L & Comp. L REv. 41 (1987).
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rights mandated by the laws of war. Criminally sanctionable authorizations,
orders, derelictions of duty, and complicity at the highest levels of the
Administration have degraded the United States, its values, and its influence.®
They have also served terrorist ambitions, aided their recruitment of others, and
exacerbated the continual armed conflict in Iraq.

D. Growth of Regional and International Institutions

The growth of regional and international institutions since 1931 has been
remarkable.®® Several global and regional human rights treaties have created
human rights committees or commissions with authority to provide normative
clarification, to address state reports, and to address problems with respect to
adherence and implementation. Some allow receipt of individual complaints.
Some even provide judicial fora for state or individual remedial efforts and sanc-
tions. Notable examples of the latter include the European Convention and the
European Court of Human Rights® and the American Convention and the
Inter-American Commission on Human Rights and Inter-American Court of
Human Rights.®> With respect to criminal sanctions against international crime,
the world community has also witnessed the creation of the International Military
Tribunal at Nuremberg, the International Military Tribunal for the Far East, the
International Criminal Tribunal for Former Yugoslavia (ICTY), the International
Criminal Tribunal for Rwanda (ICTR), the International Criminal Court (ICC),
and certain other special tribunals.®® The World Trade Organization (WTO) is

62 See Jordan J. Paust, Post-9/11 Overreaction and Fallacies Regarding War and Defense, Guantanamo,
the Status of Persons, Treatment, Judicial Review of Detention, and Due Process in Military
Commissions, 79 NoTRE DAME L. Rev. 1335 (2004); Jordan J. Paust, Above the Law: Unlawful
Executive Authorizations Regarding Detainee Treatment, Secrer Renditions, Domestic Spying, and
Claims to Unchecked Executive Power, 2007 UTAH L. REV. 345 (2007). See also Andreas Fischer-
Lescano, Torture in Abu Ghraib: The Complaint Against Donald Rumsfeld Under the German
Code of Crimes Against International Law, 6 GERMAN Law JourNAL 689 (2005), http://
www.germanlawjournal.com/pdf/Vol06No03/PDF_Vol_06_No_03_689-724_Developments
_Fischer-Lescano.pdf. See also JORDAN J. PAUST, BEYOND THE LAW: THE BUSH ADMINISTRATION'S
UNLAWFUL RESPONSES IN THE “WAR” ON TERROR (2007).
See, e.g., FREDERIC L. Kira1s, INTERNATIONAL ORGANIZATIONS (2d ed. 1993); Louts B. Sonn,
Cases oN UNrTeED Nations Law (2d ed. 1967); Barton & Carter, supra note 14, at 53638,
541-52, 555, 558-59.
¢ European Convention on Human Rights, Nov. 4, 1950, 213 U.N.T.S. 222, sec. II. See Parker,
in this volume; see Waters, in this volume.
® American Convention on Human Rights, Nov. 22, 1969, 1144 U.N.T.S. 143, pt. III. See
Parker, in this volume; see Waters, in this volume.
See Sadat, in this volume.
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itself a creature of more modern times, as is its more recent Appellate Body.*”
Also of more recent vintage are the International Sea Bed Authority and the
International Tribunal for the Law of the Sea created by the U.N. Convention
on the Law of the Sea,®® a treaty that the United States has yet to ratify.

Most prominent, of course, has been the creation of the United Nations in
1945, with its primary organs and specialized agencies. Hudson predicted that a
Court, now termed the International Court of Justice, would be retained in such
an organization,” and he advocated that its use for advisory opinions and state-
to-state cases should grow,”* and that its authoritative influence in domestic legal
processes should generally expand.”! He might have foreseen an increasing
authority of an assembly and council, but we are well aware of the fact that the
United Nations is not a world government and might never function fully in
that regard. Nonetheless, effective power and authority of both the U.N. General
Assembly and Security Council clearly have grown since their inception.”” For
example, although the General Assembly has no express power in Article 13 of
the Charter to issue condemnatory resolutions or resolutions that identify or
shape legal content, the General Assembly has issued condemnatory resolu-
tions,”” and when a resolution addresses legal norms and rests on vote patterns
that are unanimous or nearly unanimous it is now understood that such resolu-
tions can be authoritative or legally relevant for purposes of clarifying opinio juris
with respect to the content of customary international law’* or an evolved mean-
ing of an international agreement.”” Further, the General Assembly does not have

7 See generally John H. Jackson, The Varied Policies of International Judicial Bodies: Reflections on
Theory and Practice, 25 Mich. J. INT'L L. 869 (2004). See also Carter, in this volume; see Kaiser,
in this volume.

% 1833 U.N.T.S. 3, Part XI, §§ 4-5.

¢ See U.N. Charter, art. 92. See also HUDSON, supra note 30, at 137 (“Hence the first preoccupa-
tion of the post-war period should be with the preservation and adaptation of existing institu-
tions. The chief of these is the Permanent Court of International Justice, and the problem of
equipping it for usefulness in the post-war world stands out as one of the principal problems to
be considered in this connection.”).

7* HupsoN, supra note 30, at 151, 153.

71 See also Jordan J. Paust, Domestic Influence of the International Court of Justice, 26 DENV. J. INT'L

L. & Por. 787 (1998).

See Paulus, in this volume.

See, e.g., JORDAN ]. PAUST, ET AL., INTERNATIONAL Law AND LiTication N THE U.S. 49 (2 ed.

2005) (1949 Russian Wives “case”).

See, e.g., id. at 46-47, 49; PausT, INTERNATIONAL Law as Law oF THE UNITED STATES, supra

note 18, at 6, 34—36nn.25-28.

7> See, e.g., PAUST, ET AL., supra note 73, at 46-47, 49.
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directly relevant express powers concerning the maintenance of peace and secu-
rity, but subsequent practice has established its potential role in that regard.”

The Security Council is a remarkable institution with some historic achieve-
ments and a significant potential for cooperative responses to threats to the peace,
breaches of the peace, and acts of aggression.”” An initial goal was to enhance the
ability of the Council to respond to such matters by making military forces avail-
able to the Council “on its call” in accordance with special agreements,”® but no
such agreements have occurred. The Council also has a limited power to order
state members to engage in military enforcement action,” but, to date, the
Council has chosen merely to authorize the use of military force. More fre-
quently, the Council has decided to mandate economic and other non-military
forms of sanction to address threats to the peace and promote international peace
and security. Of recent interest are Security Council mandates with respect to
various responses to and forms of impermissible support of terrorism.*

E. Lolationist, Unilateralist Internationalism,
or International Cooperation?

Viewing its proclaimed policies and actions since 1931, the United States is clearly
not isolationist in reaction to the growth and needs of a global economy and
interdependencies with respect to greater effectuation of international peace and
security. Yet, too often in recent years, the United States appears to be too unilat-
eralist with respect to global environmental problems; utilization of earth resources
on the seabed; a perceived need to secure open access to oil reserves outside U.S.
territory and waters; a claimed need (in the so-called “Bush doctrine”) to use
armed force against perceived threats and “emerging” threats to U.S. domestic
and international interests®'; efforts by the international community to create an

76 See, e.g., 1950 Uniting for Peace Resolution, U.N. G.A. Res. 377A, 5 U.N. GAOR, Supp. No. 20,
at 10, U.N. Doc. A/1775 (1951); Certain Expenses of the United Nations, 1962 .C.J. 151.

See Foley, in this volume.

78 See U.N. Charter, art. 43.

79 See id. arts. 25, 42, 48.

80 See, e.g., UN. S.C. Res. 1373, U.N. Doc. S/RES/1373 (2001).

81 See, e.g., National Security Strategy, pt. I (2002) (the “Bush Doctrine”), available at htep://www

77

.usinfo.state.gov. The Bush doctrine regarding his National Security Strategy claims a broad uni-
lateral authority unsupportable under international law to use military force against “rogue
states and their terrorist clients before they are able to threaten or use weapons of mass destruc-
tion,” “to preempt emerging threats” or an “imminent threat,” and “to counter a sufficient threat
to our national security.” Of course, an emerging or imminent threat is not even an actual
threat. See also Valerie Epps, The Failure of Unilateralism as the Phoenix of Collective Security, 27
SurroLK TRaNSNATL L. Rev. 25 (2003).
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effective International Criminal Court with jurisdiction over genocide, certain
crimes against humanity, and various war crimes;* full efficacy of certain human
rights treaties in view of attempted limiting reservations, understandings, and
declarations®’; and ICJ decisions recognizing individual rights under the Vienna
Convention on Consular Relations.?* Of more immediate concern with respect to
cooperative peace and security are unilateralist claims to use armed force in
preemptive self-defense.®

L. Impermissible Preemptive Self-Defense

With respect to the Bush Doctrine, does international law permit unilateral
preemptive self-defense against perceived threats to a state’s national security?
I agree with most states and international law scholars that, absent the start of an
actual “armed attack” triggering the right of self-defense under Article 51 of the
United Nations Charter,*® and absent an authorization to use armed force from
the U.N. Security Council®” or an appropriate regional organization,®® no state
can lawfully engage in what some term “preemptive” self-defense.®” Furthermore,
a change in international law to permit preemptive self-defense is not preferable

82 See, e.g., LE1LA NADYA SADAT, THE INTERNATIONAL CRIMINAL COURT AND THE TRANSFORMATION
OF INTERNATIONAL Law: JusTiCE FOR THE NEw MILLENNIUM (2002); see also Diana Marie
Amann & Mortimer N.S. Sellers, 7The United States of America and the International Criminal
Court, 50 Am. J. Comp. L. 381 (2002); Thomas M. Franck & Stephen H. Yuhan, 7he United
States and the International Criminal Court: Unilateralism Rampant, 35 N.Y.U. J. INTL L. &
Por. 519 (2003); Jordan J. Paust, 7he Reach of ICC Jurisdiction Over Non-Signatory Nationals,
33 VanD. J. TransNaT’L L. 1 (2000); Leila Nadya Sadat & Richard Carden, 7he New International
Criminal Court: An Uneasy Revolution, 88 GT. L.J. 381 (2000). The Bush Administration with-
drew a signature to the Statute of the ICC by former President Clinton.

See, e.g., PausT, INTERNATIONAL Law As Law oF THE UNITED STATES, supra note 18, at 361-78.
Having lost several cases addressing the failure to notify foreign accused of their right to commu-
nicate with their consulates, on Mar. 7, 2005, the Bush Administration withdrew U.S. accept-
ance of the Optional Protocol to the Vienna Convention on Consular Relations, which allows

83

the ICJ to hear cases concerning application of the Convention. See, e.g., Hugh Dellios, Rice
Defends U.S. Decision to Pull Out of Treaty on Death Penalty, Cuic. Tris., Mar. 11, 2005.
8 See pt. 6 of this volume, “The Use of Force and the World’s Peace.”
Art. 51 expressly limits “the inherent right of individual ... self-defense” (whatever it had been)
by the limiting phrase “if an armed attack occurs” and, thus, does not allow preemptive self-
defense before the start of an attack. However, all that is required is that an attack or process of
attack has begun.
87 See U.N. Charter, art. 42.
88 See id. arts. 52—53; Jordan J. Paust, Use of Armed Force against Terrovists in Afghanistan, Iraq, and
Beyond, 35 CornELL INT'L L.J. 533, 54647 (2002).
8 See pt. 6 of this volume, “The Use of Force and the World’s Peace.”
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from a policy-oriented standpoint.” Under the United Nations Charter, it is
the Security Council that decides whether a “threat” to peace exists” and, if one
exists, it decides whether to authorize or mandate the use of armed force” or
economic or other sanctions not involving the use of armed force.”

Such a cooperative approach to the use of armed force lessens the chance for
error evident in prior unilateralist determinations that a threat or emerging threat
exists — for example, that France was about to launch an attack on Germany
through Belgium in 1914% or that Iraq had weapons of mass destruction in
2003. It also provides a greater chance for peaceful resolution of disputes con-
cerning alleged threats or emerging threats,” the serving of a cooperative peace
and security,”® and a greater assurance that “armed force will not be used, save in
the common interest.””” By adhering to the limitation of permissible unilateral
self-defense expressly set forth in Article 51’s phrase “if an armed attack occurs,”
unilateral self-defense will continue to be limited to an objective aspect of cir-
cumstance and an objective necessity (i.e., the actual start of an armed attack) as
opposed to more highly subjective and potentially erroneous unilateral determi-
nations of “threats” or “emerging threats.”

1. Permissible Self-Determination Assistance

One form of cooperative use of force independent of Security Council or
regional authorization can involve self-determination assistance in response to

% See, e.g., YorAM DINSTEIN, WAR, AGGRESSION AND SELE-DEFENCE 183-85 (4™ ed. 2005); Epps,

supra note 81, at 30, 33-34; Paust, supra note 88, at 537-38 n.15, 557 n.125; Paust, supra note

62, at 1343—46 (especially concerning the 1837 Caroline incident); but see Abraham D. Sofaer,

On the Necessity of Preemption, 14 Eur. J. INT'L L. 209 (2003).

See U.N. Charter, art. 39.

2 Id. art. 42.

3 Id. art. 41.

% See, e.g., PAUST, ET AL., supra note 73, at 984-86 (also addressing claims of the German
Chancellor that the treaty of neutrality with Belgium was just “a scrap of paper” and that

9

Germany had violated “international law” but “[h]e who is menaced, as we are, ... can only con-
sider how he is to hack his way through.”).

See also UN. Charter, arts. 1(1) (“to bring about by peaceful means, and in conformity with the
principles of justice and international law, adjustment or settlement of international disputes or
situations which might lead to a breach of the peace”), 2(3) (“All members shall settle their in-

95

ternational disputes by peaceful means in such a manner that international peace and security,
and justice, are not endangered”), 33(1) (“The parties to any dispute, the continuance of which
is likely to endanger the maintenance of international peace and security, shall, first of all, seek a
solution by ... or other peaceful means of their choice”).

% See also id., pmbl., art. 1(1).

7 See id., pmbl. See also Sofaer in this volume.
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use of force by a state or government against a given people. In another writ-
ing, I noted that, in the 1970 Declaration on Principles of International Law,
the U.N. General Assembly affirmed that self-determination assistance can be
permissible under the Charter.”® The Declaration recognizes that “[e]very State
has the duty to refrain from any forcible action which deprives peoples... of
their right to self-determination” and that “[i]n their actions against, and resist-
ance to, such forcible action in pursuit of the exercise of their right to self-
determination, such peoples are entitled to seek and to receive support in
accordance with the purposes and principles of the Charter.””” In 1984, a reso-
lution of the General Assembly concerning the illegal regime in South Africa
also affirmed the permissibility of self-determination assistance while “recog-
nizing the legitimacy of... [the] struggle [of the people of South Africa] to
eliminate apartheid and establish a society based on majority rule with equal
participation by all the people of South Africa” and urged “all Governments
and organizations... to assist the oppressed people of South Africa in their
legitimate struggle for national liberation,” while also condemning “the South
African racist regime for ... persisting with the further entrenchment of apart-
heid, a system declared a crime against humanity and a threat to international
peace and security.”'

As the 1970 Declaration implicitly affirms, the territorial integrity of states
can be disrupted and changed if they are not “conducting themselves in compli-
ance with the principle of equal rights and self-determination of peoples.”*!
Various other Security Council resolutions and international instruments and
decisions indicate that use of force to overthrow a foreign government and to
provide self-determination assistance to a people is not absolutely impermissible
under the U.N. Charter.'"”” However, permissibility must rest on a relatively free
will of a given people secking political self-determination and their request for
assistance, unless there is an independent basis for support in an authoritative
Security Council or regional authorization. One could also conceptualize such
forms of self-determination assistance as collective self-defense of a given

people.'%

% See Paust, supra note 88, at 547—48.
91970 Declaration on Principles of International Law, supra note 38. See also Advisory Opinion
on Western Sahara, supra note 60.

Advisory Opinion on Western Sahara, supra note 60.

1970 Declaration on Principles of International Law, supra note 38.

See, e.g., Paust, supra note 88, at 548 n.72.
105 See, e.g., Jordan J. Paust & Albert P. Blaustein, War Crimes Jurisdiction and Due Process: The

Bangladesh Experience, 11 VAND. J. TransnaT’L L. 1, 11-12 n.39 (1978).
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E Conclusion

With increasing human interdependence in all sectors of public life, it is evident
that human dignity, tolerance, human rights, democratic values, and the coop-
erative use of armed force and a retained impermissibility of unilateralist
preemptive attacks must be guiding precepts for our future. Their effectuation
also provides both an evidence and promise of progress in international
organization.



Making Progress in International
Institutions and Law

By Barry E. Carter*

A. Introduction

The early 21* Century finds a world without military conflicts between major
powers and benefiting from considerable, though unevenly distributed, economic
growth. Promising recent trends toward democracy, market economics, and more
widespread respect for human rights continue in some countries. But progress in
these respects is slowing or even receding elsewhere.

Helping support and channel these developments is an underlying mixture
of international institutions and international law, as well as regional and bilateral
arrangements. These operate alongside the continuing role of national governments.

The international law and institutions that now exist have demonstrated a
remarkable evolution in the 60 years since a burst of activity immediately after
World War II created much of the international institutional system. Although
remarkable, that evolution still gives rise to compelling concerns and rigorous
questions as to whether the present institutions and international legal norms are
adequate to deal constructively with major contemporary problems—e.g., the
growing fiscal imbalances among major economies, global warming, the antagonisms
of some Muslims toward so-called Western values, and continuing terrorist threats.

We might briefly recall the period about 100 years ago when Europe, the
United States, and some other areas were experiencing a golden age in economic
growth and increased international trade, partly as the result of technological
developments such as the steam engine, telegraph, and telephone. This period was
cut short by World War I and then the world’s failure to develop strong political,
trade, and financial arrangements to deal with international developments.
The Great Depression, starting around 1929, resulted from collapsing national
economies brought on in part by high tariff barriers and weak international financial

* This chapter draws considerably upon an earlier article: John H. Barton and Barry E. Carter,
International Law and Institutions for a New Age, 81 Geo. L. J. 535 (1992). In some parts it is an
update of that article.

Miller & Bratspies (Eds), Progress in International Law, pp. 51-68.
© 2008 Koninklijke Brill NV. Printed in the Netherlands.
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mechanisms. Although Professor Manley O. Hudson was still optimistic in his
series of lectures in 1931 at the University of Idaho on progress in international
organizations, the gaps and weaknesses in the existing international system for
peacekeeping were visible.! The United States and other key countries did not
have the vision or will to make the necessary improvements to the international
institutions, which contributed to worsening economic and political conditions,
which, in turn, eventually led to World War II.

B. The Creation and Evolution of International Institutions

The vast destruction and searing experience of the Second World War led the
victorious Allied leaders to try creatively to build the political and economic
structures necessary to avoid further world wars and depressions. The central
institution was to be the United Nations. Its primary purpose was to prevent
military conflict among its members and to settle international disputes. As a
supplement to the U.N., the International Court of Justice (ICJ or World
Court) was established as the formal judicial body to resolve legal disputes
among nations.

Other key international institutions were designed to deal with economic
issues. The International Monetary Fund (IMF) was created to promote inter-
national monetary cooperation and stability in foreign exchange. The tremen-
dous instability in the period before World War II had been triggered in part by
rapid fluctuations in the value of individual nations’ currencies and numerous
currency restrictions. The International Bank for Reconstruction and
Development (or World Bank) was established to help provide funds for the
reconstruction of war-ravaged nations and to promote economic development.

An International Trade Organization (ITO) was planned as an institution to
provide a structure and enforcement for rules that would regularize and encour-
age international trade. The worldwide economic problems of the 1930s had also
been caused in part by the high tariff barriers adopted by the United States and
other countries. Congressional opposition to the ITO, however, meant that the
organization never came into existence. A subsidiary agreement, the General
Agreement on Tariffs and Trade (GATT), was allowed instead to metamorphose
into a skeletal institutional arrangement.

! In spite of President Woodrow Wilson’s efforts, the United States had not become a member of
the League of Nations, which began to operate in 1920. And, although the League had some
success in the 1920s, it was unable to check Japanese aggression in Manchuria in 1931, and then
it failed to sanction Italy effectively after Italy’s 1935 invasion of Ethiopia.
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These post-World War II institutions continue to exist today, except for the
GATT, which was subsumed into the new World Trade Organization in 1995.
Although these institutions have failed to achieve some of their original objec-
tives, they have grown and evolved. The United Nations was confronted with
rivalries among the five veto-wielding powers on the Security Council (the
United States, Soviet Union, China, England, and France) during the Cold War
that developed in the late 1940s and lasted into the early 1990s. During that
time, the U.N. shifted from collective security to a new peacekeeping pattern
based on the consent of the nations involved.” The organization also became
active in a number of other areas, such as economic development, human rights,
and refugees. The end of the Cold War has seen occasional flashes of new energy
in the Security Council, such as its response in 1990-91 to the Iraqi invasion of
Kuwait. The organization, however, continues to be hobbled by financial crises, a
sluggish bureaucracy, and opposition by some member states to an active peace-
keeping role in maintaining peace and security. Although the IC]J caseload has
increased in the past 10-15 years, the ICJ has been less busy and successful than
its creators had hoped, partly because of its slow procedures, the requirement
that only states could be parties, and the lack of enforcement powers.

The institutional evolution on the economic side has been much more far-
reaching. The U.N. has undertaken various activities to promote economic
development. Although the IMF was originally designed to support fixed
exchange rates, since the 1970s when the United States went off the gold stand-
ard and most of the major industrial countries of the world moved toward flexi-
ble exchange rates, the IMF has worked to help countries maintain exchange
rates within manageable bounds and to assist countries with high debt burdens.
In the mid-1990s during the Asian financial crisis and later flare ups in Russia
and Latin America, these IMF efforts ran into criticism from some experts that
the Fund was being heavy-handed and inflexible in the conditions it demanded
from struggling countries. The IMF has since more carefully targeted its activities
and the conditions it places on loans.

The World Bank has switched its focus from reconstructing the war-torn
countries of Europe to encouraging economic development. With an abundance
of competing private capital available in the world for projects that have reasonable
expectations of yielding an economic return, the World Bank has increasingly
narrowed its efforts to countries that are among the poorest and that are in need of
basic infrastructure and services. The IMF and the World Bank have also responded
constructively to criticism of their environmental and human rights records.

2 See THomAs M. FrRaNcK, RECOURSE TO FORCE: STATE ACTION AGAINST ARMED THREATS AND
ARMED ATTACKS 24—44 (2002).
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Although the GATT continued to develop through the 1980s and early
1990s, it remained severely limited by the absence of an institutional structure,
by its coverage of only trade in goods and not other important matters such as
services and intellectual property, and by its weak dispute-settlement process.
Recognizing that the GATT was becoming increasingly inadequate as interna-
tional trade and investment steadily grew, most of the world’s nations agreed to
create a successor entity, the World Trade Organization (WTO). Coming into
existence in 1995, the WTO has an institutional structure, though it still is based
on a one-country, one-vote system that requires unanimity on important mat-
ters, a requirement that can often impede new initiatives or substantive changes.
Reflecting the approximately 2,000 pages of related agreements, the WTO’s
scope is considerable—the agreements not only include more detailed provisions
regarding trade in goods, but also cover trade in services and intellectual prop-
erty, and have a few measures regulating trade-related investment.

The new WTO dispute resolution system is possibly the most influential inter-
national dispute-settlement arrangement in the world—the decisions of a WTO
panel or, if appealed, of the Appellate Body are binding on the disputing parties,
except in the highly unlikely situation that all the WTO members (including the
winning party in the decision) vote not to accept the report of the panel or the
Appellate Body.?

While these early international institutions were growing and evolving, a wide
range of other international institutions developed. Entities were created to deal
with new, often specialized issues, such as the International Atomic Energy
Agency (IAEA)* in 1957 and the U.N. Environment Programme (UNEP)’ in
1972. Countries with similar interests have combined in quasi-formal associa-
tions, such as the Group of Eight (the United States, Japan, Germany, France,
United Kingdom, Italy, Canada, and Russia). The leaders of the Group of Eight
countries might discuss a range of issues and immediate crises during one of their
annual meetings. The group’s record is mixed, with its best successes involving
economic issues such as interest rates and exchange rates.

The emergence of regional entities has been at least as dramatic.® Starting in
the mid-1950s as the European Economic Community, what is now the
European Union (EU) has become a vital entity on the world stage, with 27
member states, a combined population of over 480 million, and a combined

Gross Domestic Product (GDP) larger than that of the United States. The EU

See Chen, in this volume.
See Kitre, in this volume.
5 See Bratspies, in this volume.

See Carazo, in this volume; Kaiser, in this volume; Parker, in this volume.
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has achieved not only a high level of economic integration, but it has attained a
considerable degree of cooperation on immigration and foreign policy.

Other regional arrangements, often focused on trade and sometimes investment,
have sprung up or are coming online, including the North American Free Trade
Agreement (NAFTA) among Canada, Mexico, and the United States; the
Association of Southeast Asian Nations (ASEAN) with 10 member states; the
Common Market of the South Cone (Mercosur) with four member states in South
America; and Asia-Pacific Economic Cooperation (APEC) with many countries in
a loose affiliation. Regional development banks, which substantially supplement
the work of the World Bank, exist for Latin America, Asia, Africa, and Eastern
Europe.

On the judicial front, the European Court of Justice, one of the EU institutions,
and the separate European Court of Human Rights are both active and effective,
and the Inter-American Court has recently shown new vigor. Besides regional
courts, there has been a growth of specialized international courts. The Law of
the Sea Convention led to the creation of the International Tribunal for the Law
of the Sea in 1996. Specific conflicts led to several war crimes tribunals being
established, such as the International Criminal Court for Yugoslavia. More
recently, the International Criminal Court began operation in 2003.

Beyond such international and regional entities, there are a vast array of new
bilateral and multilateral agreements that involve varying degrees of cooperation
across a country’s borders on a host of issues—ranging from protecting the ozone
layer, to combating terrorism, safeguarding diplomatic personnel, establishing
free-trade areas, and enforcing arbitral awards.

C. The Changes in International Law

The creation and evolution of various international and regional entities has been
paralleled by substantial changes in international law. Most importantly, (1) the
individual has become a recognized actor along with states and international
organizations;” and (2) national, regional, and international tribunals—both
judicial and arbitral—have become much more active and effective in enforcing
international legal norms.

1. The Individual’s Role

The traditional concept of international law was generally one of law between nation
states. As late as 1963, a respected English treatise defined public international law

7 See Sadat, in this volume.
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as “the body of rules and principles of action which are binding upon civilized
states in their relations with one another.”®

After World War II, the scope of international law expanded from states to
include the new international and regional institutions. For example, U.N.
organs and agencies were allowed to seek advisory opinions from the IC]J, which
was otherwise restricted to disputes among states.”

Individuals and, more broadly, persons (a term which also includes corporations
and other organizations'’) have become increasingly accepted as independent
actors, subject to and benefiting from international law. This dramatic development
had its origins in efforts by states to protect their nationals investing and engaged
in business abroad. Under traditional international law, an investor’s home country
was considered injured by the host country’s mistreatment and it was up to the
home country to seek redress by using diplomatic pressure and sometimes resorting
to arbitration. The investors, however, sought independent protection. Many
host countries came to recognize the benefits of foreign investment and of resolving
disputes with investors. A trend developed toward arbitration between the investor
and the host government by a panel that might apply international legal norms.

This trend was part of a much larger development in which the traditional
barriers between so-called “public” and “private” international law have eroded
and often broken down. Besides the traditional public international law with
rules for relations among states, there has long been private international law
dealing with the activities of individuals, corporations, and other private entities
when their activities crossed national borders. This was particularly true in the
“lex mercatoria” or law merchant, which had its origins in the commercial renais-
sance in Europe in the eleventh and twelfth centuries, fueled in part by trade
with the East. The law merchant developed further in the English common law,
and became accepted in the United States for many years until the Supreme
Court decision in Erie v. Tompkins."" The law merchant still exists as customary
international law in, for instance, the often-followed rules for delivery terms (e.g.,
free-on-board or FOB) and letters of credit published by the International

8 James L. Brierry, THE Law or Nartions 1 (Humphrey Waldock ed., 6th ed. 1963).
7 See Bratspies, in this volume.

10" See Schurtman, in this volume; Miller, in this volume.

304 U.S. 64 (1938). In 1842, Justice Story, speaking for a unanimous Supreme Court, wrote:
“The law respecting negotiable instruments may be truly declared ... to be in a greater measure,
not the law of a single country, but of the commercial world.” Swift v. Tyson, 41 U.S. 1 (1842).
Erie indicated that the law merchant, or commercial law, should be found in state (e.g., Illinois)
law rather than a federal common law. However, even the resulting commercial laws of individual
states, usually adopting with possible minor changes the Uniform Commercial Code, can often
be traced historically to norms from private international law.
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Chamber of Commerce. It has been codified, for example, by individual states in
the Uniform Commercial Code, and accepted in a widely-ratified treaty, the
U.N. Convention for Contracts on the International Sale of Goods."

The distinctions between public and private international law have also become
increasingly artificial because many states and their instrumentalities have entered
the marketplace in a major way—either as traders themselves or to influence indus-
trial policy—and because business and foreign policy have become increasingly
intertwined. For example, Irag’s invasion of Kuwait in 1990 and the resulting U.N.
economic sanctions involved such traditional issues of public international law as
the use of force and sovereignty. However, the implementation of the sanctions sig-
nificantly affected United States and European corporations that did business with
Iraq or Kuwait. Other examples of public-private matters include foreign passenger
jets crossing national borders and landing at government owned airports and long-
term agreements for foreign oil companies to take oil from government-owned
coastal areas. Courts, national governments, and international organizations strug-
gle with such issues. Thus, when the European Court of Justice was being devel-
oped in the mid-1950s, the countries involved decided that persons, as well as
member states, would be allowed standing to challenge Community actions.

The human rights area has occasioned probably the greatest expansion of individual
rights and responsibilities under international law. A major step occurred with the
response to Nazi Germany’s treatment of Jews and other minorities before and dur-
ing World War II. The Allies adopted the Nuremberg Charter and proceeded after
the war with trials of many German Nazis for crimes against not only foreign indi-
viduals, but also against German citizens—thus recognizing that the citizens of a state
should have some international law protection against even their own government.

Today, there are many widely-ratified treaties, as well as customary interna-
tional law, that recognize a broad range of human rights, such as the right to be
free from official torture.”® As discussed below, these rights can sometimes even
be enforced in a country’s domestic courts. In Europe, they can also be enforced

2 Harold ]J. Berman, 7he Law of International Commercial Transactions (Lex Mercatoria), in
A LawyER’s GUIDE TO INTERNATIONAL BUSINEss TRaNsACTIONS 1, 5-7 (Walter Sterling Surrey &
Don Wallace, Jr. eds., 1983); see Harold Hongju Koh, Dean, Yale Law School, Address at the
Annual Meeting of the American Law Institute, “On Law and Globalization” (May 17, 2006)
(transcript available at heep://www.ali.org/doc/WedlunchKoh052606.pdf).

13 See, e.g., International Covenant on Civil and Political Rights art. 7, Dec. 16, 1966, 999
U.N.T.S. 171 (adopted by over 150 countries, including the United States); Convention Against
Torture and Other Cruel, Inhuman, or Degrading Treatment, Dec. 10, 1984, 24 L.L.M. 535
(1985) (there are over 135 parties to the convention, including the United States); Geneva
Convention Relative to the Protection of Civilian Persons in Time of War art. 3, Aug. 12, 1949,
6 US.T. 3516, 75 U.N.T.S. 287. There are over 190 parties to this and three other Geneva

Conventions, including the United States.
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before the European Court of Human Rights, which allows individuals to complain
against a state that is party to the underlying European Convention for the
Protection of Human Rights and Fundamental Freedoms, and the European
Court of Justice can address human rights issues in some cases.

1. 7he Role of International, Regional, and National Tribunals

Of equal drama and import as the emergence of the individual in international
law is the impressive change and proliferation of mechanisms available to enforce
international law.

The traditional, and still important, international enforcement mechanism is
reciprocity. For example, a country will often comply with the well-accepted
international norms protecting embassies and diplomats because the country
realizes that it wants its own embassies and diplomats to be protected by other
countries.'*

The best-known adjudicatory body for international law has been the
International Court of Justice (ICJ). It will probably continue to be an impor-
tant forum for resolving some legal issues between states, including boundary
disputes. However, as noted above, the IC]J’s caseload has not been heavy, in part
because of its slow procedures, the requirement that only states could be parties,
and the lack of useful enforcement powers. Although states have complied with
the Courts judgments in many cases, there have been some notable exceptions.
The U.N. Charter provides that the Security Council may “decide upon meas-
ures to be taken to give effect to the [Court’s] judgment,”” but the Security
Council has yet to do so.

Although the IC] has taken steps in recent years to speed up its procedures
and be more active, the real growth in formal dispute resolution is occurring in
international arbitration, other international and regional courts, and national
courts.

1. Arbitration

The rapid growth of cross-border trade and business after World War II led to
increased acceptance of international arbitration to settle disputes between a state
and a private party (e.g., a foreign investor) or between private parties caught up
in, for example, an international trade or investment dispute.'®

14 See Oellers-Frahm, in this volume.

5 U.N. Charter art. 94.

' High hopes in the early 1900s that international arbitration would resolve state-to-state issues
had been dashed by World War I and subsequent events. See Bedikian, in this volume.
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Arbitration has the advantage of flexibility. Parties can choose the place of arbi-
tration and the number, specialization, and even identity of the arbitrators; they
can select the procedural rules (including those governing confidentiality and dis-
covery); and they can specify the substantive rules (e.g., an individual country’s
laws, general principles of international law, and even specially-drafted provi-
sions). This flexibility makes arbitration particularly useful in disputes between
countries and investors or between people with economic interests in different
nations. Arbitration also involves finality, with the decision of the arbitrator(s)
usually not subject to any appellate procedure. Cutting against these advantages is
the fact that arbitration, unless carefully managed, can be expensive because the
parties compensate the arbitrators and provide the facilities. Also, an arbitrator
generally does not have the legal authority to order discovery against persons not
parties to the arbitral agreement.

Major impetus for international arbitration was provided by the 1958 New
York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (N.Y. Convention)." It has been ratified by over 135 countries, includ-
ing the United States and all the other major industrialized countries. This treaty
provides that, subject to very narrow exceptions, a decision by an international
arbitral tribunal sitting in a contracting state will be enforced by the domestic
courts of any other contracting country as if the decision were issued by that
domestic court. As a result, a winning party in an international arbitration can
usually be assured of collecting against a recalcitrant losing party if the loser has
assets—bank accounts, real estate, goods—in any one of the N.Y. Convention
countries. It is only necessary to take the arbitral award to the local court for
authority to have the assets seized under local law. The U.S. Supreme Court and
other nations’ courts have generally been strongly supportive of international
arbitration in recent years.'*

Libya’s Colonel Qaddafi learned first-hand of this Convention in the 1970s.
After he led a military coup over a moderate government, Qaddafi nationalized
valuable interests in foreign oil companies operating in Libya. These oil compa-
nies had entered into long-term agreements with the prior government, under
which the companies were entitled to submit any dispute to arbitration and the
principles of international law. Qaddafi claimed that the nationalization decree
invalidated these contract provisions and that the companies had to see redress in
Libya’s domestic courts. The oil companies disagreed and sought arbitration.

17 Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 19, 1958,
21 U.S.T. 2517, 330 U.N.T.S. 38.

18 See Bedekian, in this volume.
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The arbitration agreements for three different companies contained provisions
that allowed the appointment of a sole arbitrator even if Libya refused to cooperate.
Each of the arbitrators decided that he had jurisdiction over the particular compa-
ny’s dispute and each arbitrator ultimately entered awards against Libya. Qaddafi
apparently refused to comply with the decisions, but he eventually agreed to pay
tens of millions of dollars. Had Libya tried to resist paying, the successful companies
could have moved to enforce their arbitral awards against Libya in, say, Italy,
Germany, Switzerland, or any of the other N.Y. Convention countries where Libyan
oil, bank accounts, airplanes, or other assets could be found and attached.

As a result of arbitration’s flexibility, finality, and enforceability, it has been a
growth industry in the last sixty years. For example, 521 requests for international
arbitration were filed in 2005 with the International Chamber of Commerce
(ICC). Although the ICC is designed to handle commercial disputes, in 13% of
its cases at least one of the parties was a state or parastatal entity, such as govern-
ment-owned utilities or airlines."” Similarly, the American Arbitration Association
(AAA) has recently handled over 600 cases per year.”

The World Bank created the International Centre for the Settlement of
Investment Disputes (ICSID) to resolve disputes between foreign investors and
the host country through conciliation and arbitration. ICSID’s own multilateral
convention has enforcement provisions similar to those in the N.Y. Convention.*!
Although ICSID began slowly in 1965, its pace of activity has quickened, with
25 new cases in 2005.%

Contributing to the renewed acceptance of international arbitration by states has
been the success of the Iran-U.S. Claims Tribunal. It was created by the Algiers
Accords in January 1981 as part of the arrangement that freed the U.S. hostages
seized by Iran and resolved a number of outstanding monetary claims by U.S. and
Iranian citizens, as well as their governments, that had arisen from the events during
that period. This arbitral tribunal was established in The Hague, Netherlands, with
the United States appointing three arbitrators and the Iranians three, and then these
six picked three more arbitrators. After initial delays and wrangling among the
arbitrators, and against a background of continuing friction and even occasional
hostilities between the two countries, the Claims Tribunal ruled on procedural mat-
ters, helped settle some claims, and has ruled on the merits on almost all the claims.

7 See the ICC website at http://www.iccwbo.org.

See the AAA website at http://www.adr.org/index.asp.

Convention on the Settlement of Investment Disputes Between States and Nationals of Other
States, Mar. 18, 1965, 17 U.S.T. 1270, 575 U.N.T.S. 159. As of October 20006, there were over
140 parties to the treaty.

2 See the ICSID website at http://www.worldbank.org/icsid.
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Another example of the preference for arbitration is the choice by Canada, the
United States, and Mexico to provide creatively in the North American Free
Trade Agreement (NAFTA) for arbitration, with variations, to resolve trade and
investment disputes between any two of the countries or between one of the
countries and a private party.

The World Trade Organization was similarly creative in adopting its binding
dispute resolution system. Disagreements among contracting parties (which,
with two exceptions, are countries) are initially addressed and decided by a panel
usually composed of three individuals who are accepted by the parties or, if the
parties disagree, selected by the WTO Director General. The panel’s decision is
effectively final unless a party appeals it to the “Appellate Body.” The Appellate
Body is composed of seven well-recognized trade experts, with three members
sitting on an individual case. The Appellate Body’s decision is effectively final.?®
This dispute system is essentially arbitration at the panel level, with the right to
appeal to a judicial-like body.

The WTO dispute resolution system now has real teeth. If the losing party
does not bring its laws or regulations into conformity with the WTO rules as
determined by the panel or Appellate Body, the complaining party may be
allowed to retaliate up to an amount equivalent to its injury, until the losing
party does comply.?*

2. International and Regional Courts

International law is not just the purview of the IC]J. Although it was essentially
the sole international court in 1950, after the war crime trials in Nuremburg and
Tokyo ended, the IC] now has plenty of company. Specialized international

» World Trade Organization, Annex 2, Understanding on Rules and Procedures Governing the
Settlement of Disputes, 33 I.L.M. 1225, 1225-47 (1994). As discussed above, the decision of
the panel or, if appealed, the decision of the Appellate Body is effectively final because the WTO
Dispute Settlement Body will not reverse it unless all the contracting parties agree. It is highly
unlikely that a winning party will vote against the decision in its favor.

2 Although the WTO dispute system has real teeth, it also has an important escape route for coun-
tries that believe their domestic interests are worth protecting in the face of an adverse WTO
decision. The losing country can choose to continue to endure the equivalent tariffs against it by
the winning country, rather than to change a domestic law or practice that has been found
inconsistent with the WTO agreements. This has actually been happening in the case of the EU’s
prohibition upon the importation of beef that have been fed hormones. After the Appellate Body
ruled against the EU’s prohibition, the United States and Canada were allowed to raise tariffs by
an amount equivalent to the estimated harm of over $100 million per year to their trade with
the EU. Rather than dropping its prohibition, which has domestic political support because of
health concerns, the EU has chosen to accept the continuing sanctions.
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courts and regional courts have come into being, and international law is now
more often addressed by domestic courts.

As noted before, the Law of the Sea Convention led to the creation of the
International Tribunal for the Law of the Sea in 1996. This Tribunal stands as
one of the alternatives, besides the IC]J or arbitration, for contracting parties to
resolve disputes under the Convention. The International Criminal Court began
operation in 2003, designed to exercise jurisdiction over the most serious crimes
of international concern, as provided for in the Rome Statute of the International
Criminal Court.”

However, the new regional courts, especially in Europe, represent the most
dramatic increase in international jurisprudential activity. The European Court
of Justice had over 470 cases brought to it 2005.%° EC]J decisions can override the
domestic law of a Member State; these decisions can be based on the Treaty of
Rome that established the Community, and can look to the European Convention
for the Protection of Human Rights and Fundamental Freedoms.

That Convention, to which 46 European states are parties, is an extensive bill
of rights—e.g., prohibiting capital punishment and official torture. The
Convention also created the European Court of Human Rights, which saw a
staggering 41,510 applications filed in 2005 and reached judgments on 1,105
applications.” All the contracting states have submitted to the compulsory juris-
diction of the court and have agreed to abide by its decisions, which have nor-
mally been accepted and implemented. These decisions have covered sensitive
areas such as freedom of the press, sexual orientation, and restrictions on govern-
ment wiretapping. In addition, some of the member states, like France and Italy,
have incorporated the European Convention’s bill of rights into domestic law.

The success of these European regional courts is, in large part, a result of
Europe’s overall political move toward greater integration. The European Union
is obviously of vital interest to its member states. The European Court of Human
Rights enjoys widespread popular support and prestige in Europe. The courts
have focused jurisdiction and relatively easy access, unlike the ICJ. Judicial
review, an American invention, has largely taken over in Europe, even in France,
which had historically looked to a popularly-elected legislature as a defense
against aristocratic judges.

» See http://untreaty.un.org. As of July 20006, there were 100 parties to the Statute, but not the
United States; see also Sadat in this volume.

% See 2005 Annual Report of the Court of Justice, available at http://curia.europa.eu/en/instit/
presentationfr/index.htm. See also Carazo in this volume.

77 See 2005 Survey of Activities of the European Court of Human Rights, available at http://www. echr
.coe.int/ ECHR/EN/Header/Reports+and +Statistics/Reports/Annual +surveys+of+activity/.
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3. Domestic Courts

As international trade, finance, investment, and travel have mushroomed, the
domestic courts of most countries have naturally found themselves considering
more and more cases that have international ramifications.” These courts have
sometimes declined to hear such cases because of concerns about the extraterritorial
impact of their decisions, and they have developed a variety of doctrines for that
purpose, such as act of state doctrine, political question doctrine, international
comity, exhaustion of local remedies, and forum non conveniens.

The overall and accelerating trend, however, is to hear more of these cases and
effectively develop what amounts to an international common law, or what some
call transnational law,” that lies between traditional domestic and traditional
international law. This common law draws from a country’s domestic statutes
and court decisions that affect international matters, as well as from international
treaties and the other international legal norms generally called customary inter-
national law. These doctrines of international common law, or transnational law,
are often developed further by international and regional courts and by interna-
tional arbitrations. Tribunals and scholars in different nations often look to one
another’s work to develop the harmony needed to make the system work.

This international flow of legal ideas is especially important in international
economic issues, in human rights issues, and in resolving jurisdictional con-
flicts. Thus, domestic courts will often entertain claims that foreign corporate
conduct violated domestic antitrust law because of the conduct’s effects, or
that a foreign government violated the rights of a domestic business that con-
tracted with it.

The role of domestic courts in this development has been highlighted recently
in the United States in the human rights area. In Sosa v. Alvarez-Machain,®® the
Supreme Court addressed the scope of the Alien Tort Statute, which allows suits
by an alien for a tort in violation of the “law of nations or a treaty of the United
States.”" Although the Court did not find a violation in the particular facts of
the alleged arbitrary arrest, the six Justices in the majority opinion concluded
that federal courts could recognize private claims under federal common law for
a limited group of violations of international law norms—i.e., ones that had the
“definite content and acceptance among civilized nations” that was comparable

28 See Waters, in this volume.

» See, e.g., Koh, supra note 12; PuiLip C. JEssup, TRANSNATIONAL Law 2 (1956) (employing a
broad definition that includes international law as well as all other law “which regulates actions
or events that transcend national frontiers.”).

30542 U.S. 692 (2004). See Ku, in this volume.
31 28 U.S.C. § 1350 (1948), originally enacted in slightly different form in the Judiciary Act of 1789.
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to the three “historical paradigms familiar when §1350 was enacted” in 1789.%
One such violation would appear to be official torture.?®

Also, in Hamdan v. Rumsfeld,* the five-Justice majority opinion by Justice
Stevens held that the military commissions created by President Bush to try al
Qaeda detainees did not satisfy the requirements of so-called Common Article 3
of the 1949 Geneva Conventions. Although not deciding whether these
Conventions gave rise to judicially enforceable rights for individuals in U.S.
courts, the majority struck down these commissions because the Uniform Code
of Military Justice, the statutory authority for the President to establish military
commissions, is conditioned upon compliance with the laws of war, including the
Geneva Conventions. Significantly, the majority found that Common Article 3
of the Geneva Conventions, which the United States had ratified, applied to the
conflict against al Qaeda and, thus, was binding upon the U.S. Government in
its treatment of al Qaeda detainees. In a memorandum issued shortly after the
Hamdan decision, the Deputy Secretary of Defense acknowledged the decision
and instructed other Defense Department officials to ensure that the military
and other Defense employees abide by Common Article 3 in their treatment of
detainees. Congress then passed the Military Commissions Act of 2006 in an
effort to constitute the military commissions in a manner consistent with the
Hamdan decision.

Judgments by domestic courts are, of course, enforceable within their own
country. As for foreign enforcement, such judgments are usually given considera-
ble respect in other countries, but practices differ among nations and even among
the fifty states and District of Columbia.?

Domestic courts also have an influence beyond their specific judgments—their
decisions are sometimes cited in other nations’ courts and in the regional courts
discussed above. This leads to the further development of an international com-
mon law or transnational law. It should be noted, though, that foreign courts
consider United States court decisions far more often than U.S. courts consider
foreign decisions. Recent years, however, have witnessed with some controversy

32 Sosa, 542 U.S. at 732. The three historical paradigms the opinion referred to were: violations

of safe conduct for ambassadors, infringement of the rights of ambassadors, and piracy. /4. at
715, 724.

The Sosa majority opinion appeared to cite with approval Filartiga v. Pena-Irala, 630 E2d 876
(2d Cir. 1980) (finding that official torture was actionable under the ATS). Sosz, 542 U.S. at 731-32.
3126 S. Ct. 2749, 2793-97 (2006).

See AMERICAN Law INSTITUTE, RECOGNITION AND ENFORCEMENT OF FOREIGN JUDGMENTS:
ANALYSIS AND PROPOSED FEDERAL STATUTE (2006); GARY B. BORN & PETER B. RUTLEDGE,
INTERNATIONAL CIviL LiTiGaTION IN UNITED STATES COURTS 935-86 (4th ed. 20006).
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a trend toward more reference to foreign decisions and laws by U.S. courts,
including the Supreme Court.*

D. Lessons for the Future

International institutions and law are very different from that which existed, or
even may have been envisioned, after World War II. There is now a complex net-
work of international and domestic law, administered and enforced by a variety
of entities and often invoked by individuals. This new legal network builds on
a variety of shared interests, well beyond traditional international reciprocity.
It complements other networks and developments—communications, economic,
and family—that are increasingly integrating the world.

Although the legal network is far too weak to guarantee security and stabil-
ity,” it can contribute to those ends and it can help immensely in achieving such
other important goals as economic growth,*® individual freedom and human
rights, and sustainable development. The ideas underlying the legal network are,
in many cases, American ideas. The United States has been a leader in interna-
tional arbitration; it invented judicial review; it was the key sponsor of the post-
World War II international institutions. More recently, however, the United
States has a mixed record toward international institutions and the law. For
example, it has, on occasion, been dismissive of the United Nations. The United
States has also hindered progress toward implementing a system to prosecute the
most serious international crimes in the ICC and slowed international efforts to
deal with global climate change.

I believe the United States can usefully play a much greater role in improving
international institutions and law. It has much more to gain than to lose by
constructively participating. Because the specific opportunities for reform and
strengthening fluctuate with changing circumstances, let me recommend some
more general principles for action.

3 See, e.g., Roper v. Simmons, 543 U.S. 551, 575-78 (2005) (the majority opinion by Justice
Kennedy noted international law and the domestic law and practice of other countries as one
confirmation for its ruling against the death penalty for offenders under 18); /4. at 623-28
(Scalia, J., dissenting for three Justices) (arguing that foreign sources should not be given any
weight in interpreting the cruel and unusual punishment clause of the Eighth Amendment).

37 See Sofaer, in this volume.

% Economic growth is a vital factor in lifting people out of poverty and giving them opportunities.
For example, the ten percent growth rate in China in the past decade lifted tens of millions of
people out of poverty, a result that dwarfs any reasonable foreign assistance program.
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L. Invoke Self-Interest As Much As Possible

Highlighting domestic interests makes it easier to galvanize domestic support for
existing institutions and for new initiatives with other countries to deal with the
problems of the 21* century. U.S. support for the creation of the World Trade
Organization in the early 1990s and more recent efforts to enter into many bilateral
free trade agreements stemmed in large part from perceived American economic
self-interest. Similarly, the relatively rapid response through an international
treaty and related actions to the problem of ozone depletion in the upper atmos-
phere reflected the countries’ self-interest in dealing with an emerging threat to
health and the environment.”

Invoking self-interest is not meant in the sense of a narrow, short-term interest, but
in a more enlightened, progressive way.** A bit of background might be helpful.

There is a major debate in academic circles about the role of international law
in state behavior. Briefly, one group of scholars argues for an interest-based
approach—i.e., that states pursue their self-interest. Another group of scholars
acknowledge that state behavior is often motivated by self-interest, but they also
note that it is often occasioned by principled ideas or norms. For example, states
enter into human rights and environmental treaties that might involve a substan-
tial loss of sovereignty for little direct benefit to that state.”!

While both the interest-based and norm-based approaches provide insights,
charting a course of action might look more usefully at recent work on “progres-
sive realism.” As one scholar describes it: “Progressive realism begins with the cardinal
doctrine of traditional realism: the purpose of American foreign policy is to serve
American interest.” However, as the world has become more interdependent

% The Vienna Convention for the Protection of the Ozone Layer, Mar. 22, 1985, 26 .L.M. 1516
(1987), recognized the ozone depletion problem and provided a legal framework for dealing
with the problem, but did not place any restrictions on the production or use of the substances
that caused the problem. However, the Montreal Protocol on Substances that Deplete the Ozone
Layer soon followed in 1987. That Protocol, and then a rapid series of amendments to it in
1990, 1992, 1995, 1997, and 1999, progressively limited the production, consumption, and
trading of these substances. Se¢ BARRY E. CARTER, INTERNATIONAL Law: SELECTED DOCUMENTS
706-741 (2007-2008).

See Dellavalle, in this volume.

See Oona A. Hathaway, Between Power and Principle: An Integrated Theory of International Law,
72 U. Cur. L. Rev. 469, 478-86 (2005). More recently, another group of scholars sees some
convergence between the interest-based and norm-based approaches. Rather than trying to

4

S

4

explain state behavior “as simply resulting from power-maximizing behavior or strategic calcula-
tion by a unitary actor,” the approach recognizes that “state behavior is the result of complex
interactions between political players at the domestic level.” 7. at 484-85.

Robert Wright, An American Foreign Policy Thar Both Realists and Idealists Should Fall in Love
With, N.Y. TimEs, July 16, 2006, at 12.

4
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because of advances in communications, transportation, weaponry, and other
technology, the interests of the United States as well as other countries are becoming
more interconnected. As that scholar notes:

A correlation of fortunes—being in the same boat with other nations in matters of
economics, environment, security—is what makes international governance serve
national interest. It is also what makes enlightened self-interest de facto humanitar-
ian. Progressive realists see that America can best flourish if others flourish— ... if
the world’s Muslims feel they benefit from the world order, if personal and environ-
mental health are nurtured, if economic inequities abroad are muted so that young
democracies can be stable and strong.®®

Disruptions in other parts of the world will increasingly influence the lives of
Americans, just as Manley Hudson noted in 1931.% The economic crises of the
mid-1990s, terrorist attacks, the AIDS virus and bird flu are examples of prob-
lems that originate a world away and yet can seriously affect Americans. By
invoking enlightened self-interest, or progressive realism, in such areas as secu-
rity, the global economy, and health care and by coordinating U.S. interests
with those of other nations, the United States will be able to build greater
domestic and international support for international institutions, legal norms,
and new initiatives.

1. Ger Commitments To Institutions and Treaties Gradually

We are not now in a period, like that after World War II, where major institu-
tional reforms are possible. The world faces tensions between the West and many
Muslims, generally weak leadership in Europe, and hesitance by many decision-
makers to engage in bold action, as exemplified by the recent stalled WTO
negotiations and the tepid efforts to reform the United Nations.

Those seeking progress in international institutions and law would be wise to
focus on incremental change as the best long-term approach to pressing problems.
This change should be encouraged by enlightened national self-interest. It should
be designed to help norms develop so that various actors within a participating
state will grow accustomed to the norms and accept gradual strengthening,.

Areas for possible action include a revived international effort to deal with global
climate change that includes the United States as well as China and other devel-
oping countries. The United States should also cooperate more constructively in

B

# “If any lesson stands out from our experience of the past quarter-century, it is that all of the people
of the United States, in every section of the country and in every walk of life, are dependent in their
daily lives on the ordering of the relations which we are forced to maintain with the other peoples of
the world.” ManLey O. HupsoN, PROGRESS IN INTERNATIONAL ORGANIZATION 1 (1932).
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trying to reform the U.N. And, after the present Bush administration leaves
office, a new administration might find ways to participate in the International
Criminal Court.

1. Take Advantage of Externalities

Progress in one area can often be leveraged by tying that progress to other activi-
ties. Countries could be encouraged to join and comply with, say, human rights
agreements by promises of foreign aid or by giving them a greater role in interna-
tional institutions. Membership in the European Union, for example, has effec-
tively required that a country also be a party to the European Convention for the
Protection of Human Rights and Fundamental Freedoms.

A recent example of this leveraging, or use of externalities, was that the
European Union apparently informed Russia that the EU would not support its
accession to the World Trade Organization, which Russia is seeking, unless Russia
ratified the Kyoto Protocol dealing with global climate change. Because the
present U.S. government has opposed the treaty, Russia’s ratification was actually
indispensable for the Kyoto Protocol to go into effect, which it did in 2005.

IV. Strengthen the Domestic Rule of Law

Domestic courts are increasingly incorporating international legal norms into
national law, as noted above. Hence, efforts to strengthen the domestic rule of
law will help reduce the leeway for national leaders and agencies not to comply
with international norms. The U.S. Supreme Court’s recent decision in Hamdan
vividly illustrates this. By holding that Common Article 3 of the Geneva
Conventions applies to the U.S. government in its treatment of detainees, the
Court not only blocked the military commissions as they had been established,
but helped set standards for future behavior by the U.S. government.

E. Conclusion

It is in the enlightened self-interest of the United States to draw upon the princi-
ples described above and to participate in a major and constructive way in mak-
ing progress in international institutions and international law. The United States
would benefit, as would the rest of the world. The alternatives are much less
attractive.
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'The Turning Aside. On International Law
and Its History

By Alexandra Kemmerer

A. Introduction
Lhistoire nest jamais siire.!

The copy of Manley O. Hudson’s Borah Foundation Lectures that I used to prepare
this chapter was borrowed from the Staars- und Universitirsbibliothek Gottingen, the
University of Gottingen’s library.? The book carries various signs and traces of his-
tory. There was a sticker of the “International Mind Alcove,” a support program for
libraries sponsored by the Carnegie Endowment for International Peace that was
established in the interwar era “to encourage a wider knowledge of international
relations.” After the Second World War, the book became a “Leihgabe des Information
Center HICOG fiir die Niedersichsische Staats- und Universititsbibliothek in
Gottingen,” a book on loan from the High Commissioner for Germany, given to the
library of the State of Lower Saxony and the University at Gottingen. There was also
a rubber stamp placed inside the book by the Amerikahaus Hannover, which closed
its doors in 1995, at the dawn of a New World Order, which, itself, has since been
long forgotten. But when exactly did the slender volume come to Gottingen? Who
owned it before 19452 And where? The book is in marvellous condition, and I
wonder who its previous readers were. Were there any at all? Or was Progress in
International Organization merely in use as a decorum, carefully placed on an
educational institution’s bookshelves?

The book’s history is suggestive of this chapter’s purpose, which is to take a
closer look at the current phenomenon of a growing and still expanding interest

! MicHEL DE CERTEAU, LA possEssioN DE Loupun: Eprrion Revue par Luce Giarp 13 (2005).
The first edition of 1970, published in the collection “Archives,” was edited by Pierre Nora and
Jacques Revel; in English as MicHEL DE CERTEAU, THE PossEssION AT Lounpun (2000). See also,
MicueL pe Certeau, LEcrrTure pe L'Histoire (1975) [in English as MicHEL DE CERTEAU,
Tae WriTING OF HisTory (1988)].

% Signature 8 ] GENT 1359/B.

Miller & Bratspies (Eds), Progress in International Law, pp. 71-94.
© 2008 Koninklijke Brill NV. Printed in the Netherlands.
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in the history of international law. International lawyers, but also historians, are
turning to the history of the discipline, to the past itself as well as to its study and
knowledge. Throughout the new and renewed discourse, history is closely inter-
twined with theory, and even with political theology. Often, it seems, the past is
understood as providing traces of a path (or at least a pathfinder) into the complex
future of a fragmented and differentiated international community.

I will argue that the study of international law’s history requires not only careful
contextualization of law and history, but also thoughtful distinctions. If history is to
sharpen and enlighten our understanding of the present, intradisciplinary bounda-
ries must be respected. History is neither theory nor political theology. Each disci-
pline is, respectively, in need of reflection upon its potential, risks and limits.

The chapter will proceed in three steps: Following a short, but spirited praeludinm
in section B, it will start by sketching the current debate about the history of interna-
tional law, section C. Needless to say, it would be an impossible task to provide here a
comprehensive survey. The observations made below will merely be an extended
promenade, introducing the reader to a variety of voices and melodies along the way.

The text, in section D, will then turn to the interrelatedness of history and
theory, stressing the need to make the study of history a synchronic movement of
distance and immersion, thereby recognizing our complex relationship to history
and time. By finding their way between past and future, international lawyers
can draw on experiences from other times and disciplines. This proposal is
advanced in section E. After all, “Uses and Disadvantages of History for Life™
have been discussed before, and not only by Nietzsche.

In conclusion, I will return to library shelves, in section E with another bibliophile
impression, alluding to an indeterminacy that is common to both the history and
theory of international law. What remains are the choices that are ours to make.

B. A Grand Entrance

“The history of international law is the Cinderella of the doctrine of interna-
tional law,” Georg Schwarzenberger wrote in 1952.* The German émigré lawyer,
taking a sociological and realist approach to international law, saw the discipline

? Friedrich Nietzsche, On the Uses and Disadvantages of History for Life, in UNTIMELY MEDITATIONS
(Daniel Breazeale ed., R.J. Hollingdale trans., 1997).

4 Georg Schwarzenberger, The Frontiers of International Law, 6 Y.B. WorLD Arr. 251 (Georg
Schwarzenberger ed., 1952). As to many other insights, I was led to this reference by STEPHANIE
STEINLE, VOLKERRECHT UND MACHTPOLITIK: GEORG SCHWARZENBERGER (1908-1991) 192-93
(2002); for a shorter biographical note in English see Stephanie Steinle, Georg Schwarzenberger
(1908—1991), in Jurists UPROOTED: GERMAN-SPEAKING EmiGrE Lawyers N TWENTIETH-CENTURY
Brrrain 663 (Jack Betson & Reinhard Zimmermann eds., 2004).
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as determined by Machtpolitik (power politics). The study of international law’s
history, he argued, would disenchant any idea of “progress,” an idea champi-
oned by Hudson in his lectures at the University of Idaho in 1931:

I believe that when the history of our times comes to be written with the perspec-
tive which only a half-century can bring, our generation will be distinguished, above
all else in the field of social relations, for the progress which we have made in organ-
izing the world for co-operation and peace.

Half a century after Hudson’s lectures, interest in the history of international law
was still as dim as at the time when Schwarzenberger deplored the profound
neglect of history among his colleagues.” Apart from a revised second edition of
Arthur Nussbaum’s A Concise History of the Law of Nations,® nothing much with
regard to the history of international law happened for the next half century,
at least not in the global lingua franca.’

Now, fifty-four years after Schwarzenberger made his Cinderella comparison,
and seventy-five years after Hudson’s Idaho lectures, Cinderella has been trans-
formed into the much admired princess, ready to enter the brightly lit ballroom

> STEINLE, supra note 4, at 192. In her thesis, Steinle masterfully depicts the tensions and contro-
versies between the pessimist, realistic Schwarzenberger — a steadfast positivist - and the optimist,
idealistic “Cambridge Group” centred around Arnold McNair, with Hersch Lauterpacht, firmly
rooted in the Grotian natural law tradition, as Schwarzenbergers lifelong antagonist. See, in par-
ticular, 7d. at 165, 199-211, 216-18. Whilst Schwarzenberger was only in 1963 appointed to a
chair, Lauterpacht held since 1938 the prestigious Whewell Chair of International Law in
Cambridge. On Lauterpacht, who frequently characterized himself as a “progressive”, see MARTTI
KoskenNiEMI, THE GENTLE CIviLIZER OF NATIONS: THE RISE AND FALL OF INTERNATIONAL Law
1870-1960, at 353-412 (2001).

Maniey O. HupsoN, PROGRESS IN INTERNATIONAL ORGANIZATION 5 (1932). As probably any
“progressive” protagonist of modern international law would have done, Hudson focussed in his
Borah Foundation lectures on institution-building. In this chapter, his understanding of
“progress” will be taken as a synonym for an optimistic outlook on a progressive development of
international law in general. For the historian, that might well be a transgression of deontological
limits, for the international lawyer, however, it seems necessary to avoid an oversimplification of
the complex interrelatedness of law and politics, a “poisoned chalice” indeed, see MaRTTI
KOSKENNIEMI, Epilague, in FRoM AroLoGy TO Utoria: THE STRUCTURE OF INTERNATIONAL
LecaL ARGUMENT 603 (Cambridge U. Press 2005) (1989).

STEINLE, supra note 4, at 192-93. See also, for another lament about the deplorable state of the
history of international law, WOLFGANG PREISER, DIE VOLKERRECHTSGESCHICHTE, IHRE
AUFGABEN UND METHODEN 5 (1964).

ArTHUR NussBaum, A Concise History oF THE Law oF Nations (2d ed. 1954).

On literature on the history of international law published in Germany after 1945, see STEINLE,
supra note 4, at 193 n.71. Surprisingly, no mention is made of CARL ScumITT, DER NOMOS DER
ErpE v Jus PusLicum Euroraeum (1950) [CarL Scamitt, THE NoMos OF THE EARTH IN THE
INTERNATIONAL Law OF THE Jus PuBLicum Euroraeum (G. L. Ulmen trans., 2003)].
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of the discipline. When the European Society of International Law (ESIL),
founded in the spring of 2004 in Florence, met for its second biennial confer-
ence in Paris in May 2006, the festive dinner tables in the Grand Salon de la
Sorbonne were named after eminent jurists having left their mark in the rise and
fall of modern international law: Louis Le Fur and Lassa Oppenheim, Georg
Friedrich von Martens and Hersch Lauterpacht, to name just a few, had their
grand entrance. And with them, history’s moment.

Georg Schwarzenberger, however, was not given a table. He remains an out-
sider. But his impeccable scepticism, his deeply rooted suspicion towards any
narrative of progress was present nonetheless during the conference proceedings,
provocatively titled with a question leading to the very heart of the discipline:
“International Law: Do We Need It?” Examining, as the ofhicial program put it,
the question “what international law really contributes to contemporary interna-
tional society, a society still marked by strong inequalities and injustice,” the
debate centred on a dispute as to whether conflicts of norms, legal regimes and
jurisdictions could and/or should be resolved by constitutionalization and
formalization — or whether the contradictions and conflicts arising from interde-
pendencies and parallelisms of jurisdictions and legal regimes on a global level
could only be dealt with by a new “international law of conflicts.”"!

Behind the discussions on various aspects of the fragmentation of interna-
tional law, which I will briefly revisit below, the old question of power was lurk-
ing, and that of power’s relation to normativity. Is power no more than cold
Machiavellian tactics? Or can power be seen more brightly, as through Hannah
Arendt’s lenses,'? as an enabling system of interrelated political options and pos-
sibilities? In the conference’s closing plenary session, David Kennedy, the Manley
O. Hudson Professor of International Law at Harvard Law School, bluntly
declared the failure of modern international law’s humanitarian project."” At the
centre of the Sorbonne’s Amphithéitre Richelien, Hudson’s present-day faculty
legacy made power his starting point, both as a tool and a challenge. Power politics,
Machtpolitik, that has, as has the humanitarian, many faces: naive, technocratic,

10 Alexandra Kemmerer, Global Fragmentations: A Note on the Biennial Conférence of the European

Society of International Law (Paris, la Sorbonne, May 18-20, 2006), 7 GERMAN L.J. 729 (2006).

" Id. at 730.

12 HanNaH AReNDT, THE Human Conbrtion (1958).

3 See Davip KENNEDY, THE DARK SIDES OF VIRTUE: REASSESSING INTERNATIONAL HUMANITARIANISM
(2004) [hereinafter Dark SIDE OF VIRTUE]. On law having become a political and ethical vocabu-
lary used by humanitarians and military planners alike, see @/so Davip KenNeEDY, OF WAR AND
Law (2006) [hereinafter Or WAR AND Law].
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revolutionary. But is law not more than a language of power? What happened to
“progress,” an idea so dear to Hudson and his contemporaries?

One need not have travelled to Paris for the ESIL meeting to have wondered
about failure and about success. And about progress. Concepts are never simply
to be put in a bag and taken on a plane. They travel. But they have their own
schedules and itineraries. One could have been warned by a historian.'* And one
could have listened to another lawyer’s voice, more subtle, albeit probably no less
critical than Kennedy’s: “Indeed it does not seem possible to believe that interna-
tional law is automatically or necessarily an instrument of progress. It provides
resources for defending good and bad causes, enlightened and regressive
policies.”

C. International Law and Its History

As the story goes, it was Martti Koskenniemi’s determined voice that spoke the
first word in a renewed debate about the history of international law. His Gentle
Civilizer of Nations,'® “an intellectual history of the profession in the years of its
prime,”"” has, since its publication in 2001, encouraged a fresh interest in the dis-
cipline’s past and instilled new approaches to style and methodology in the
historiography of international law. Legal analysis, historical and political cri-
tique and semi-biographical studies of key figures, including Hersch Lauterpacht,
Carl Schmitt and Hans Morgenthau, are combined with theoretical reflection.
The booK’s appearance met with a certain ambiance, with an atmosphere of inde-
terminacy and open-endedness, side by side with disenchantment and fragmenta-
tion after the caesura of 9/11. “At this time of uncertainty about the role, place
and function of international law in the international community, it asks the right

questions and indicates possible answers,”'® a reviewer of Gentle Civilizer noted.

On the concept of “progress” (Fortschritt) as Reflexionsbegriff (reflexive notion) see Reinhard
Koselleck, Die Verzeitlichung der Begriffe, lecture delivered at the EHESS Paris in 1975, first
published in English as 7he Temporalisation of Conceprs, 1 Finnisu Y.B. Por. THouGHT 16
(1997), now also published in German in ReiNHARD KOSELLECK, BEGRIFFSGESCHICHTEN:
STUDIEN ZUR SEMANTIK UND PRAGMATIK DER POLITISCHEN UND SOZIALEN SPRACHE 77 (20006).
Koskenniemi, supra note 6, at 613.

KosKENNIEMI, supra note 5. From the host of reviews discussing Koskenniemi’s seminal work,
at least two examples shall be mentioned here: Rein Miillerson, Martti Koskenniemi'’s The Gentle
Civilizer of Nations: The Rise and Fall of International Law 1870-1960, 13 Eur. J. INT'L L. 727
(2002) (book review); Michael Stolleis, Martti Koskenniemi’s The Gentle Civilizer of Nations:
The Rise and Fall of International Law 1870-1960, 73 Norpic J. INT'L L. 265 (2004) (book
review).

Koskenniemi, supra note 6, at 617.

18 Christian Tams, 46 GErMaN Y.B. INT'L L. 787, 787 (2003).
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Although Koskenniemi’s wide-ranging study opened new avenues to interna-
tional law’s past, he had not been alone on his path. Throughout the profession,
a host of new developments concerned with the old could be observed.” In
Germany, the International Legal History Project at the Max Planck Institute for
European Legal History (Max Planck Institut fiir Europdische Rechtsgeschichte) in
Frankfurt, under the direction of Michael Stolleis, provided the basis and struc-
ture for a number of remarkable research projects, mostly biographical or semi-
biographical studies.”” And the growing network of scholarship on the history of
international law has inspired not only international lawyers, but also legal histori-
ans, encouraging distinct transnational perspectives.?!

From the Critical Legal Studies camp, Nathaniel Berman and David Kennedy
also started “to experiment with historical and doctrinal studies of various
kinds”** when Koskenniemi left his diplomatic bag behind to enter academia in the
mid-80s. In fact, his bag was always there, and still is. Bags, even unpacked, can be
a powerful presence. But I will come back to this.

Similarly an offspring of CLS, Antony Anghie re-narrates the history of inter-
national law along the lines of the colonial encounter, illuminating the discipline’s
focus on the concept of sovereignty and its enduring imperial character.” Taking

' Ingo Hueck, 7he Discipline of the History of International Law — New Trends and Methods on the
History of International Law, 3 ]. Hist. INT'L L. 200 (2001); RANDALL LESAFFER, Introduction, in
PeACE TREATIES AND INTERNATIONAL LAw IN EUrROPEAN HisToRy: FROM THE LATE MIDDLE
AcEes To WorLD WarR ONE 1 (Randall Lesaffer ed., 2004).

Special mention should be made, apart from the biographical study on Georg Schwarzenberger
by Stephanie Steinle, ¢f. supra note 1, of JocHEN VON BERNSTORFF, DER GLAUBE AN DAS
UNIVERSALE RECHT: ZUR VOLKERRECHTSLEHRE HANS KELSENS UND SEINER SCHULER (2001);
BeTsy ROBEN, JoHANN CasparR BLUNTSCHLI, FRANCIS LIEBER UND DAS MODERNE VOLKERRECHT
18611881 (2003).

MiLo$ ViEc, REcHT UND NORMIERUNG IN DER INDUSTRIELLEN REVOLUTION. NEUE STRUKTUREN
DER NORMSETZUNG IN VOLKERRECHT, STAATLICHER GESETZGEBUNG UND GESELLSCHAFTLICHER
SELBSTNORMIERUNG (2006). On Transnationalism, see Peer Zumbansen, Transnational Law, in
Encycrorepia oF CoMPARATIVE Law 738 (J. Smits ed., 2006); see also Philip Jessup’s strikingly
timeless observations in PaiLip C. Jessur, TRANSNATIONAL Law (1956).

David Kennedy, 7he Last Treatise: Project and Person (Reflections on Martti Koskenniemi’s From
Apology to Utopia), 7 GERMAN L.J. 982, 990-91 (2006). This was a special issue to mark the
re-issue of Martti Koskenniemi’s “From Apology to Utopia,” (Morag Goodwin & Alexandra
Kemmerer eds., 2006) [hereinafter Special Issue Marking Re-issue of Koskenniemi’s From
Arorocy To Utoria]. On Kennedy’s historical studies, see also OF WAR AND Law, supra note
13, at IX=XI, 46-98 (20006).

ANTONY ANGHIE, IMPERIALISM, SOVEREIGNTY AND THE MAKING OF INTERNATIONAL LAw
(2005). See also my review, Alexandra Kemmerer, fm Paragraphendschungel regiert das Gesetz des
Dschungels: Antony Anghie sondiert mit heifem Herzen die kolonialen Unterstromungen des
Vilkerrechts, FRANKFURTER ALLGEMEINE ZEITUNG, JuLy 15, 2005, No. 162, 35 (2005).
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up Europe as a counterpoint from another angle, Mark Janis’ 7he American
Tradition of International Law* sets out to portray a non-European tradition
which is, in fact, not only rooted in European traditions but also closely inter-
connected with those. Therefore, it comes as no surprise that, through the
medium of some articles from the Heidelberg Max Planck Institute’s Encyclopedia
of Public International Law,” to which he refers, even Janis’ work is (possibly
without the author being aware of it) connected with the still and, on a global
scale, ever more influential strand of a European Tradition of International Law
shaped by Carl Schmitt and Wilhelm Grewe.

Wilhelm G. Grewe’s Epochen der Vilkerrechtsgeschichte, published in English
as The Epochs of International Law in 2000,” was the first comprehensive history
of modern international law published in 50 years (in any language) when it first
appeared in German in 1984. Due to its singularity and to the author’s reputa-
tion as a legal scholar and leading diplomat, Grewe’s book gained immediately an
exceptional importance and influence. The first manuscript of the Epochen had
been completed in November 1944, but never went into print during the last
months of the war.?® After his retirement from diplomatic service in 1976, Grewe
prepared his manuscript finally for publication. Whilst he added literature and a
new chapter dealing with postwar developments, he did not change the book’s
overall structure. “Grewe depicted the modern history of international law as a
history of hegemony, a potentially eternal fight for supremacy, a sequence of
alternating ‘Great Powers” organizing and re-organizing the state system, usually
after a war won by one power and lost by the other power.”” His periodization
was adopted by the editors of the Encyclopedia of Public International Law and
hence universally disseminated. Grewes “hegemonic” perspective was also taken
up by Karl-Heinz Ziegler in his 1994 Vilkerrechtsgeschichte® As Fassbender and
Koskenniemi highlight in their reviews, Grewe’s work was profoundly influenced

24 MAaRrk WESTON JaNI1s, THE AMERICAN TRADITION OF INTERNATIONAL Law: GREAT EXPECTATIONS
1789-1914 (2004); see also Martti Koskenniemi, Mark Weston Janis' The American Tradition of
International Law. Vol. 1: Grear Expectations, 1789-1914, 100 Am. J. INT'L L. 266 (2006) (book
review).

2 ENcYCLOPEDIA OF PUBLIC INTERNATIONAL Law (Rudolf Bernhardt ed., 2nd ed. 1992-2003).

26 WiLHeLM G. GREWE, EPOCHEN DER VOLKERRECHTSGESCHICHTE (1984).

¥ WitHELM G. Grewg, THE ErocHs OF INTERNATIONAL Law (Michael Byers trans., 2000); see
Bardo Fassbender, Stories of War and Peace: On Writing the History of International Law in the
Third Reich’ and After, 13 Eur. J. INT'L L. 479 (2002) (exploring the larger contexts of the
book’s writing, publishing and reception); Martti Koskenniemi, Review of Grewe, Epochs of
International Law, 35 KrrtiscHE Justiz 277 (2002).

8 Fassbender, supra note 27, at 482.

2 Id. at 510.

30 KarL-HEINZ ZIEGLER, VOLKERRECHTSGESCHICHTE (1994).
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by Carl Schmitt, albeit his periodization follows the historian Wolfgang
Windelband.?!

It is only recently that Carl Schmitt’s 1950 Der Nomos der Erde im Vilkerrecht
des Jus Publicum Europaeum® has gained immediate influence on international
law and international relations discourse. An English translation appeared only
in 2003, triggering an ever-increasing host of symposia and debates. As the trans-
atlantic drift is still widening, with Europeans associated with a c/iché of Venus-
like idealism and Americans as realist children of Mars,* it is only on its surface
that Schmitt’s Nomos “appears to be a history of international law and interna-
tional relations,”* and the “mixture of Ideengeschichte, mythical speculation and
sharp insight into international politics” may well be read “as fragments from a
political theology that is not explicitly articulated therein.” As interpretations
proliferate and comments abound,*® it might be worth engaging with the Nomos
as well as with Schmitt’s other writings on international law and international
relations,” and not only in the frame of an American-European encounter:

Schmit’s analysis and critique of modern international law in the last 100 pages of
Nomos is both suggestive and incomplete. It is a strikingly sharp and original discus-
sion that sheds light not only on the situation of international law in 1950, but also on
what international lawyers today analyze in terms of the contradictory tendencies of
the uniformization of the law under a single superpower and its functional and regional

3! Fassbender, supra note 27, at 505-10.

%> SCHMITT, supra note 9.

% RoBEerT KaGaN, OF PARADISE AND POWER: AMERICA AND EUROPE IN THE NEW WORLD ORDER
(2003); see also Special Issue: The New Transatlantic Tensions and the Kagan Phenomenon, 4
GERMAN L.J. 863 (2003); RoBerT COOPER, THE BREAKING OF NATIONS: ORDER AND CHAOS IN
THE TweENTY-FIRsT CENTURY (2003).

3% Martti Koskenniemi, International Law as Political Theology: How to Read Nomos der Erde? 11
CONSTELLATIONS 492, 494 (2004).

¥ Id. at 494.

3 See, e.g., the recent special issue on “The International Theory of Carl Schmitt”, 19 LEIDEN
J. InT'L L. 1 (2006), with an editorial by Oddysseos und Petito and contributions by Burchard,
Zarmanian, Friedrichs and Howse; William E. Scheuerman, Carl Schmitt and the Road to Abu
Ghraib, 13 CoONSTELLATIONS 108 (20006); Special Issue “World Orders: Confronting Carl
Schmitt’s The Nomos of the Earth,” 104 S. Atrantic Q. No. 2 (2005); Ilse Staff, Der Nomos
Europas: Anmerkungen zu Carl Schmitts Konzept einer Weltpolitik, in EUROPA UND SEINE
VERFASSUNG: FESTSCHRIFT FUR MANFRED ZULEEG ZUM SIEBZIGSTEN GEBURTSTAG 35 (Charlotte
Gaitanides et al. eds., 2005). See also Dan DINER, WELTORDNUNGEN: UBER GESCHICHTE UND
WIRKUNG VON RECHT UND MacHT (1993).

% Many of these have now been re-published in a richly annotated edition: CARL ScHMITT,
FRIEDEN ODER PAZIFISMUS? ARBEITEN ZUM VOLKERRECHT UND ZUR INTERNATIONALEN POLITIK
1924-1978: HRsG., MIT EINEM VORWORT UND MIT ANMERKUNGEN VERSEHEN VON GUNTER
MascHKE (2005) [hereafter FRIEDEN ODER PazIFISMUS].
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fragmentation into specialized technical regimes in fields such as trade, human rights,
and environment. The replacement of a single, Eurocentric, public-law-governed sys-
tem of sovereignties by private law relations governing a global free market and the
establishment of a morally-based imperial order that knows war only as a relation
between the police and the criminal have rarely been analyzed with a sharper eye.*

Behind the surface history, there is theory. Fragments of analysis and speculation
overlap. If we read Schmitt’s Nomos, are we at the same time to be historians, the-
oreticians and philosophers? Or can we draw a line, can we differentiate prop-
erly? Is the future veiled in past and present?

Transcending boundaries is a challenge. And a temptation. It becomes obvious
when scholars of medieval and early modern history set out to explore the history
of pre-modern international law. Interdisciplinarity, however, is not always an
easy challenge to live up to, and sometimes it is tempting to draw all-too-general-
izing parallels between past and present. Or was the Holy Roman Empire truly a
multilevel-system of governance? Are yesterday’s pirates tomorrow’s terrorists?®’

And, one might ask historians exploring the archives of international law and
organization, are yesterday’s ideas tomorrow’s values?

“To trace the economic and social ideas that have been launched or nurtured
by the UN system,” the “United Nations Intellectual History Project” was
recently established.*

There are extraordinary resources available for this new history: in the forty-one
archives within the UN itself and the other organizations (see www.unesco.org/
archives/guide); in virtually all national archives; in the correspondence and oral
histories of individuals who have been engaged with or worked for the UN (from
the tape recordings of soldiers who participated in international peacekeeping mis-
sions, preserved by the Nigerian Legion in Enugu, to the diaries of English officials
working on public health in Cambodia in the 1950s, in the Bodleian Library in
Oxford); in the records and memoirs of UN staff associations, in the cyclostyled
records of committees and conferences, somewhat dispiritingly called ‘grey
literature’; in the art and architecture of the great UN sites themselves, the Palais des
Nations in Geneva, and the UN headquarters on the East River.!

3 Koskenniemi, supra note 34, at 494 (footnotes omitted).

3 Conference, “Rechtsformen internationaler Politik. Theorie, Norm und Praxis vom 12. bis 18.
Jahrhundert”, Miinster, September 11-13, 2006, Conference Report available at htep://hsozkult
.geschichte.hu-berlin.de/tagungsberichte/id=13408&count=208&recno=13&sort=datum&order
=down&geschichte=109; see also Alexandra Kemmerer, Ich hitte Pirat werden sollen, FRANKFURTER
ALLGEMEINE ZEITUNG, September 26, 2006, No. 224, 38.

Tromas G. Weiss, Tariana Caravannis, Louts EMMERI) & RicHARD Jorry, UN Voices: THE
STRUGGLE FOR DEVELOPMENT AND SOCIAL JUSTICE 1 (2005); see also the other Volumes of the
United Nations Intellectual History Project Series, published and forthcoming with Indiana
University Press.

Id. ac IX.
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Work on these resources has only begun, and much remains to be done for histo-
rians and political scientists, to gain a better understanding of the progresses and
pitfalls of international organization.

Historians have also turned farther back to the earlier days of international
organization, towards the history of the League of Nations. Susan Pedersen of
Columbia University, who is currently writing a one-volume history of the
League, studied in detail the Mandates System of the League of Nations. At a
presentation of her ongoing research on the very League in which Manley
Hudson invested so much hope® at the Wissenschafiskolleg zu Berlin she stressed
that “it was not a new system of governance. It was, rather, a new mechanism for
generating talk.”® Pedersen discovered, while rooting in the Archives at Berlin
and Geneva, what Jan Klabbers aptly defines as “a second concept of interna-
tional organization. This is the concept of the international organization as a
classical agora: a public realm in which international issues can be debated and,
perhaps, decided.”*

Hudson, for one, was also not so much after a functional “managerial con-
cept,” as Klabbers puts his alternative to the agora concept.”” Writing about the
League of Nation’s Assembly, Hudson argues that “Even if nothing else were
accomplished by these gatherings, they would be amply worth while because of
the value of such personal contacts and of the increased understanding which
results from them. One of the valuable by-products of all these meetings in
Geneva is the personal acquaintance established between officials of different
governments.”*® Does this not sound as if Anne-Marie Slaughter would have felt
quite comfortable among the various networks of government officials*’ gather-
ing at the Palais des Nations? Certainly, Hudson was not blind to the shortcom-
ings of the League and its Council. “But the important thing is that it affords
opportunity for discussion, that it continues to meet regularly, and that through
its various sessions the threads of our current problems are not dropped.”

2 HupsoN, supra note 6, at 25-45.

% Susan Pedersen, “Sacred Trust of Civilization™ A New Look at the Mandates System of the League
of Nations, WiKo Lecture, Wissenschaftskolleg zu Berlin, April 26, 2006, at 10 (paper on file
with the author); see also Alexandra Kemmerer, Treuhinderisch. Mandate des Vilkerbundes,
FRANKFURTER ALLGEMEINE ZEITUNG, May 10, 2006, No. 108 N3 (GEISTESWISSENSCHAFTEN).
Jan Klabbers, Two Concepss of International Organization, 2 INTL Orcs. L. Rev. 277,
282 (2005).

® Klabbers, supra note 44, at 281-282.

% HupsoN, supra note 6, at 32-33.

On those, see ANNE-MARIE SLAUGHTER, A NEw WORLD ORDER (2004).

HubsoN, supra note 6, at 37.
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Besides a strong ethos of discourse,” besides its weaknesses and failures, the
“progressive period” of international organization left us a treasure of concepts
and notions, such as the “sacred trust of civilization,”™ invoked by the
International Court of Justice (IC]) in its recent advisory opinion on the Legal
Consequences of the Construction of a Wall in the Occupied Palestinian Territory.”!
Here, the ICJ reminds us that Palestine — “certain communities, formerly belong-
ing to the Turkish Empire” — was once a class “A” mandate entrusted to Great
Britain by the League of Nations.”> The Court also reminds us that the Pact of
the League once described “the well-being and development of [...] peoples
(under mandates) as forming a ‘sacred trust of civilization.””> The expression
may be obviously dated, but it still

encapsulates many of the contradictory facets of the problem that the Court was
asked to weigh upon: colonization, then and now; moving out of colonization;
international institutions; the depth of history; the international community’s old
and ongoing interest in the area; the special responsibilities that may arise as a result;
the idea of # trust, but also the larger problem of trust; the sacredness of trust, that
of civilization, of whatever passes for the civilizing mission; not to mention the
sacredness of the many holy sites that dot the area and, perhaps, the sacredness of
human life and rights.**

The history of international law, and the history of concepts coined by it, can be
a burden. But it may, at times, also provide us with a language to discuss the con-
flicts and fragmentations of our day. And it may provide us with a backdrop to
debate questions of values and principles shaping the international community
and its law.”

If things are so close and connections so tightly knit, is there really a need to
make distinctions? To identify international law’s historians and theoreticians?
After all, the story of change is always a story of ideas.

“To understand law’s contemporary function as vernacular of political judge-
ment, we need to pay particular attention to changes in ideas about law,”* stresses

# Not unfamiliar to today’s international lawyer, reflecting once and again on discourse and deliber-

ation, often inspired by JurRGEN HaBERMAS, THE THEORY OF COMMUNICATIVE ACTION (1985).

Pedersen, supra note 43.

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,

Advisory Opinion, 2004 I.C.]J. Rep. 131 (July 9).

52 Id. at para 70.

Id. with reference to paragraph 4 of article 22 of the League Convenant.

> Frédéric Mégret, A Sacred Trust of Civilization, 1 J. INT'L L. & INT'L REL. 305, 305 (2005).

%5 See Leiden University’s new research project, The United Nations and the Evolution of Global
Values, http:/[www.law.leidenuniv.nl/org/publiekrecht/ipr/nieuw_onderzoeksproject.jsp.

>¢ Or WAR AND Law, supra note 13, at 46 (20006).
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David Kennedy in his recent book about “war today,” in which he argues that
war is “both a fact and an argument.””” Kennedy’s historical outline is merely
intended as a firm grounding to prepare his contemporaries, be they humanitarians
or military professionals, for the common “language game” of war, where “the
point is no longer the validity of distinctions, but the persuasiveness of argu-
ments.”*® Persuasive as this may sound, in a universe where our window to the
world is framed by CNN, Google and YouTube, I disagree. The very point of
persuasion is, still, a question of validity.

If law and force, history and theory indeed flow into one another, we must
again, and ever more forcefully, make that Kelsenian effort to redefine “the law-
yer’s role and identity in a highly politicised environment.” “It’s about politics,
stupid!,” the Crits tell us.®” But, as Jochen von Bernstorff argues in an intellectual
double portrait of Kelsen and Koskenniemi: “With its relentless focus on the politics
of international law, the critical project will continue to be at risk of ultimately
playing into the hands of those who are in power and want to eliminate any
structure that can limit their freedom of action.”®! Politics may be our fate, but
law remains our responsibility.

And the law questions us. The fragmentation and differentiation of the inter-
national social world®” has been accompanied by a fragmentation of international
law, by an emergence of specialised and (relatively) autonomous rule-complexes,
legal institutions and spheres of legal practice.®® Jurisdictions proliferate, courts
and tribunals, truth commissions, panels and the International Criminal Court.
Specialist systems such as “trade law,” “human rights law,” “environmental law,”
“law of the sea,” “European law” and even such exotic and highly specialised
fields as “investment law” or “international refugee law” abound, possessing
their own principles, rules and institutions. “The result is conflicts between

7 Id. at 5.

8 Id. at 96.

%% Jochen von Bernstorfl, Sisyphus was an international lawyer: On Martti Koskenniemis “From
Apology to Utopia” and the place of law in international politics, 7 GERMaN L.J. 1015, 1017 (2006)
(Special Issue Marking Re-issue of Koskenniemi’s FRom AroLoGy To UTOPIA, supra note 22).
See, ¢.g., ROBERTO M. UNGER, THE CRITICAL LEGAL STUDIES MOVEMENT (1983).

Id. at 1034-35.

Nikras LunMANN, Law as A SociaL System (Fatima Kastner et al. eds., Klaus A. Ziegert
trans., 2004).

See International Law Commission, Fragmentation of International Law: Difficulties Arising from
the Diversification and Expansion of International Law, Report of the Study Group on the
Fragmentation of International Law, finalized by Martti Koskenniemi, 4 April 2006, U.N. Doc.
A/CN.4/1..682, with further references.
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rules and rule-systems, deviating institutional practices and, possibly, the loss of
an overall perspective on the law.”* But how are we to deal with the obvious phe-
nomenon of fragmentation? Is there a way back to unity (if there ever was such a
thing)? Can we still insist on formal unity? Or should we better strive towards a
concept of pluralisme ordonné?®> Or to a fragmented diversity where differences
can be dealt with by an “international law of conflicts,” inspired by the Vienna
Convention on the Law of Treaties as well as by private international law?®°

Here, again, history comes into play. In a careful analysis of the intersecting
histories of public and private international law, Alex Mills demonstrates that pri-
vate international law is and has ever been part of international law — and could
again be a “tool for international lawyers, which might again be applied to the
regulation of the international system.”” He argues that the postmodern meta-
morphosis of international norms requires a reconceptualization of contemporary
private international law; the international law of the past would suggest, he says, a
model for the way this might be pursued. “A greater awareness of the achievements
and failures of this old international law and its theorists might, it is hoped, pave
the way for a greater understanding and development of ‘new’ international law by
the new international lawyers who walk, too often unknowingly, in old footsteps.”®

This “old international law” can, as Mills aptly indicates, be an inspiration.
But it will not lead the way for us. Walking in old footsteps, the path is still ever
new. And “no man can cross the same river twice.”®

D. Turning Aside

The past is present. After the disenchantment of all narratives of progress,” the
study of international law’s history is alive and well, probably more vital than
ever. International lawyers review the history of their profession and “establish

links between the past and the present situation of international norms, institu-

tions and barriers.””!

% Id. at 9.

% MIREILLE DELMAS-MARTY, LE PLURALISME ORDONNE. LES FORCES IMAGINANTES DU DROIT I
(2006); MIREILLE DELMAS-MARTY, LE RELATIF ET L'UNIVERSEL: LES FORCES IMAGINANTES DU
DROIT (2004).

% As proposed in Koskenniemi, supra note 63.

¢ Alex Mills, 7he Private History of International Law, 55 INT'L & Comr. L.Q. 1, 4 (20006).

8 Jd. at 49.

¢ Heraklit, Fragment 91.

7% For a sobering critique, see DARK SIDES OF VIRTUE, supra note 13.

George Rodrigo Bandeira Galindo, Review Essay, Martti Koskenniemi and the Historiographical

Turn in International Law, 16 Eur. J. INT’L L. 539, 541 (2005).

71
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But is this, as George Rodrigo Bandeira Galina argues so firmly, a historiographi-
cal turn?”? It is, certainly, a turn to history, a firm re-consideration and re-confir-
mation of the history of a profession, of a discipline and a field of law. All along,
there can also be observed a turn & /histoire meme.”” Certainly, the turn is taken by
way of historiography, and sometimes historiography itself zurns to historiogra-
phy, to observe the observers.”

It all depends, however, on the zurn itself, on conversatio, the very move we
make to put past and present in their respective contextual settings,” thereby
widening the scope of our enquiry. At the core, it is only the zurn that matters,
and in that movement of distance and immersion, history and theory are closely
intertwined. “To invoke ‘sovereignty’ in 1873, 1919, 1965 or 2006 is com-
pletely different, it is the performance of an act which apart from its most
insignificant aspect — namely its verbal surface — has a completely different
meaning to the speaker and to the audience,”” writes Martti Koskenniemi in a
response to readers of his seminal work From Apology to Utopia, a book which
has been described by David Kennedy as “the last treatise.””” “Historians
involved in Begriffsgeschichte know very well that political and legal words are
expressed in contexts and that their meaning depends on what claims are made by

72 Id. at 539-59. Bandeira Galindo may have been inspired by Duncan S. A. Bell, International
Relations: The Dawn of a Historiographical Turn?, 3 Britist J. Por. & INT'L ReL. 115 (2001).
For more “turnology”, see Doris BACHMANN-MEDICK, CULTURAL TURNS: NEUORIENTIERUNGEN
IN DEN KULTURWISSENSCHAFTEN (20006).

Patrick Macklem, Rybna 9, Praha 1: Restitution and Memory in International Human Rights Law,
16 Eur. J. INT'L L. 1 (2005); see also Peer Zumbansen, Transnational Law and Societal Memory,
in Law AND THE Povrtics oF ReEcoNciLiaTiON 129 (Emilious Christodoulidis & Scott Veitch
eds., 2007). For an interdisciplinary introspective EU-Perspective, se¢ “SCHMERZLICHE
ERFAHRUNGEN” DER VERGANGENHEIT UND DER PROZESS DER KONSTITUTIONALISIERUNG
Euroras (Christian Joerges et al. eds., 2008).

E.g., Fassbender, supra note 27; Koskenniemi, supra note 27. If one, unlike Koskenniemi, would
read Carl Schmitt's Nomos per ERDE mainly as a history of international law and international

73

74

relations, that could also be interpreted as turning to historiography. But Schmitt, usually char-
acterizing himself as Berufsjurist (practicing lawyer), would never have accepted to be conceived
exclusively as a legal historian, not even in regard to only one single work of his immense ceuvre,
and certainly not in the case of a major work such as the Nomos.

Probably, as so often, poetry is more precise than scholarship: “Life is not hurrying on to a re-
ceding future, nor hankering after an imagined past. It is the turning aside ...” R. S. Thomas,
The Bright Field, in Tt BriguT FIELD / Das HeLLE FELD 34-35 (Kevin Perryman ed. & trans.
[to German], 1995).

76 Martti Koskenniemi, A Response, 7 GErmaN L.J. 1103, 1106 (2006) (Special Issue Marking
Re-issue of Koskenniemi’s FRom APoLOGY TO UTOPIA, supra note 22).

Kennedy, supra note 22.
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them in respect to other claims. What are they intended to support or to oppose
as they are uttered?””®

With theory and (intellectual) history being so interdependent, it does not come
as a suprise that Koskenniemi’s Gentle Civilizer of Nations should, according to its
author, not be perceived as a repudiation of the structuralist “grammar” developed
in From Apology to Utopia, but as intended to contextualize the law and its theory,

to show how individual lawyers, both as academics and practitioners (this is a con-
tentious distinction — after all, academics, too, practise the law, and it is only the
context in which they do so that makes them special), have worked in and some-
times challenged the structure sketched there, how they have acted in a conceptual
and professional world where every move they make is both law and politics simul-
taneously and demands both coolness and passion — a full mastery of the grammar
and a sensitivity to the uses to which it is put.”?

En détail, a compelling demonstration of the interrelatedness of history and the-
ory is given by Koskenniemi in a semi-biographical study of the German public
lawyer Georg Friedrich von Martens (1756-1821), whose reflections on princi-
ples of international law were adopted throughout the counter-revolutionary
Europe of the “Holy Alliance” after 1815. Martens is sketched as a protagonist of
positivism, the latter being “a project for the rule of law in international affairs,
as poised against the rule of a moral universalism on the one hand, a pure
Realpolitik on the other.”®® Thus, Koskenniemi argues, the way we theorise about
international law has grown out of German public law, out of “the awareness of
the gulf between what is and what ought to be and the feel of an imperative sense
that to get to the latter one must first know, and master, the former.”®' German
public law, however, has grown out of history.** The system emerged from an

78 Koskenniemi, supra note 76, at 1106. See also Peer Zumbansen, Spiegelungen von Staat und

Gesellschaft: Governance-Erfahrungen in der Globalisierungsdebatte, 79 ARSP-Beiheft 13 (2001).
KOSKENNIEMI, supra note 6, at 617. That illuminating concluding paragraph could also be read
as a response to the sometimes rather superficial critique of Galindo, supra note 71.

8 Martti Koskenniemi, Georg Friedrich von Martens (1756-1821) and the Origins of Modern
International Law (New York U. Sch. of Law Institute for Int'l Law and Justice Working Papers,
History and Theory of International Law Series, Paper 2006/1), available at http://www.iilj.org/
2006_1_HT Koskenniemi.htm.

Id. at 24.

Notkrer HAMMERSTEIN, Jus UND HisToRIE 113 (1972) refers to Christian Thomasius, who wrote
in 1700 that “without studying the history of the Empire, the study of public law would be taken
up with dirty hands.” (Translation by Alexandra Kemmerer). Hammerstein’s trouvaille is also
quoted in MicHaEL Storreis, GescHICHTE DES OFFENTLICHEN RECHTS IN DEUTSCHLAND,
ErSTER BAND REICHSPUBLIZISTIK UND POLIZEYWISSENSCHAFT 1600—1800, at 299 (1988); see also
id. at 298-333. On the transfer of the new protestant Reichspublizistik, conceived at Jena and the
new reform universities at Halle (1692) and Géttingen (1737), to the catholic territories of the

79
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empire in demise, the discipline from the study of its history. “Then, like now,
Europeans lived in an era where traditional truths about the grounding of legiti-
mate political authority were being put into question.”®

Not only Europeans, one may add. In the midst of Philip Allott’s “interna-
tional unsociety,”® in a world of fragmentation, we are confronted with the
challenges and discontents of a new political (dis)order on a global level. “I knew
that the problem had two aspects — philosophy and history,”® Philip Allott con-
fides to his readers. He may or may not be “today’s Pufendorf,”® but Allott’s
determination to wrestle with the monstrosities of our times in the sombre
serenity of his fellow’s rooms at Trinity College may be a starting point for a re-imag-
ination of the world, as indeed “the global revolution is three-dimensional — real,
legal and ideal.”®’

When turning to the past, it is not so revolutionary to express an interest in
contexts, in mentalities and “sensibilities” as George Rodrigo Bandeira Galindo
tries to make us believe. Long before Martti Koskenniemi, Wilhelm Grewe paid
attention to the changing ambiance in which rules of international law are
brought into existence.®® Now, there is a new interest in places® taking root in

international law,”® and even in the history of international law.”’ There is an

Empire, starting out from Wiirzburg, see Alexandra Kemmerer, Die Juristische Fakultit der
Universitit Wiirzburg im Zeitalter der Aufklirung unter Fiirstbischof Friedrich Carl von Schinborn
17291746 (1996) (unpublished, manuscript on file with the author).

Koskenniemi, supra note 80.

PaiLie ALLotT, EunoMIa: A NEw ORDER FOR A NEw WORLD 244 (1990).

8 Id. at XVI.

8 Nico Krisch, Eurapes Constitutional Monstrosity, 25 OXeoRD J. LEGAL STub. 321 (2005).

8 Review Essay Symposion, Philip Allotts Eunomia and The Health of Nations — Thinking Another
World: “This Cannot Be How the World Was Meant to Be”, Philip Allott, The Globalization of
Philosophy and the Philosophy of Globalization: Seven Theses, 16 EUr. J. INT'L L. 256 (2005).
Fassbender, supra note 27. Grewe used the term with reference to DIETRICH SCHINDLER,
VERFASSUNGSRECHT UND SOZIALE STRUKTUR 92 (1932).

KARTENWELTEN: DER RAUM UND SEINE REPRASENTATION IN DER NEUZEIT (Christoph Dipper
& Ute Schneider eds., 2005); see also Euroras WELTBILD IN ALTEN KARTEN: GLOBALISIERUNG
IM ZEITALTER DER ENTDECKUNGEN (Christian Heitzmann ed., 2006). See a/so KARL SCHLOGEL,
IM RAUME LESEN WIR DIE ZEIT: UBER ZIVILISATIONSGESCHICHTE UND GEOPOLITIK (2003).
Geopolitics is back again [and has maybe never been truly away, see Dan DINER,
WELTORDNUNGEN: UBER GESCHICHTE UND WIRKUNG VON RECHT UND MacuT (1993)]. Yet,
Carl Schmitt, the author of the Nomos, would not have been surprised.

% Patrick Macklem, Rybna 9, Praha 1: Restitution and Memory in International Human Rights Law,
16 Eur. J. INT'L L. 1 (2005). Macklem draws from Pierre Nora’s concept of lieux de mémoire, see
P1ERRE NORA, LEs LiEUX DE MEMOIRE (1984-1992) [abridged translation: REALMs oF MEMORY
(1984-1992) is the translation of Les Lieux de Mémoire].

Traomas G. WEiss, Tarrana Caravannis, Louts EmMerty & RicHarD Jorry, Un Voices: THE
STRUGGLE FOR DEVELOPMENT AND SOCIAL JusTICE 1 (2005).
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inquiry in texts and pictures as media of communication.”” And there is a new,
albeit intensely disputed turn to unorthodox methodological approaches, interro-
gating the neurosciences” on the evolution, individually as well as collectively, of
historical narratives.”

In the net of contexts, however, we need to keep the strings apart. While bound-
aries blur, perspectives can still be distinguished and different approaches be taken.

E. Advantages and Disadvantages

Now and then it might be worthwile to take up a copy of Nietzsche’s UnzeirgemdifSe
Betrachtungen (Untimely Observations)”® and have a closer look at the second
essay, Vom Nutzen und Nachtheil der Historie fiir das Leben (On the Use and
Disadvantage of History for Life), of 1874.

Examining our complex relationship to history and to time, Nietzsche
fervently rejects the progressive consequences that are drawn from the basic the-
sis of the neo-Hegelian philosophy of history, namely that every aspect of human
life is conditioned by history.

Nietzsche points to the limitations of our historical sense and knowledge,”
thereby relativizing the relation between history and life, tuning down too great an
expectation brought forward by the protagonists of “historicism.” And thereby also
arguing against a historical sense that “reigns without restraint,” that “uproots the
future because it destroys illusions and robs the things that exist of the atmosphere
in which alone they can live.”” By describing “three species of history,” he adds to
the, in his day, fashionable “monumental” and “antiquarian” mode of regarding
the past a “critical” mode, allowing for a scrupulous and merciless examination of

92 See Fabian Steinhauer, Die Szene ist in Rom, in RomiscH, 30 TuMULI. SCHRIFTEN ZUR

VERKEHRSWISSENSCHAFT 121 (Walter Seitter & Cornelia Vismann eds., 2006); MICHAEL
StoLLEIS, DAs AUGE DES GESETZES. GESCHICHTE EINER METAPHER (2004).

Jouannes Friep, DER ScCHLEIER DER ERINNERUNG: GRUNDZUGE EINER HISTORISCHEN
MEMORIK (2005).

On narratives, see HAYDEN WHITE, METAHISTORY: HISTORICAL IMAGINATION IN NINETEENTH-
CenTUrY EUROPE (1973).

Friedrich Nietzsche, UnzeitgemiifSe Betrachtungen, in WERKE IN DREI BANDEN 135-434 (Karl
Schlechta ed., 1994) [FriepricH NiETzscHE, UNTIMELY MEDITATIONS (Daniel Breazeale ed.,
R.J. Hollingdale trans., 1997)].

Friedrich Nietzsche, On the Uses and Disadvantages of History for Lifé, in UNTIMELY MEDITATIONS,
supra note 95, at 63.

7 Id. at 95.
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the past.”® Yet, his critical approach is a constructive one, firmly rooted in a present
open to transformation: “If you are to venture to interpret the past you can do so
only out of the fullest exertion of the vigour of the present: only when you put for-
ward your noblest qualities in all their strength will you divine what is worth
knowing and preserving in the past.””

If we turn from the English translation to the original German, we might see
Nietzsche’s fervent pleading for a vital interest in history twice. Whereas the
heading’s first, classic translation (On the Use and Abuse of History for Life) alludes
to the manipulative instrumentalization of history so harshly criticized by the
author, the more recent and precise Cambridge translation by R. J. Hollingdale
weighs the positive and negative impacts history might have on life (On the Use
and Disadvantages of History for Life). If we turn from the bookshelves towards
the virtual library with its dozens of more-or-less accurate translations of
Nietzsche (whose heirs’ copyright expired many years ago), even more meanings
proliferate. Here, we find meanings to weigh as carefully as history itself.

“Quite suddenly, as one must say when he looks at it in perspective, the world
had become a smaller place in which to live.”'” No doubt. But under the roofs of
our global village meanings abound. And it is the law that guides us along the
rough coastlines of our “flat world,”'*" over the edges of culture and religion,
through the turmoil of a fragmented world society,' where networks, regimes and
social systems create new points of cooperation, collision and coordination.'®

Translations are re-inventions, re-creations.'* “Each human language maps the
world differently. ... Each tongue — and there are no ‘small” or lesser languages —
construes a set of possible worlds and geographies of remembrance. It is the past
tenses, in their bewildering variousness, which constitute history.”'” In the
language(s) of the law, this is no different. It is, indeed, “worth noting that there is
an inherently reflexive element involved in the process of translation”'% — whether
concepts are translated over space or over time.

% Id. 75-77.

2 Id. at 94.

1% HubsoN, supra note 6, at 17.

1 Arguably, it takes some thick neoliberal glasses to see the world as flattened. THOMAS
L. FrRiEDMAN, THE WoRLD 15 FraT: A Brier HisTory oF THE TWENTY-FiRsT CENTURY (2005).
LUHMANN, supra note 62.

See, e.g., NETZWERKE: ASSISTENTENTAGUNG OFFENTLICHES RECHT 2007 (Sigrid Boysen et al.
eds., 2007).

GEORGE STEINER, AFTER BABEL: ASPECTS OF LANGUAGE & TRANSLATION (3d ed. 1998).

Id. at XIV.

Neil Walker, Postnational Constitutionalism and the Problem of Translation, in EUROPEAN
CONSTITUTIONALISM BEYOND THE STATE 27, 53 (J.H.H. Weiler & Marlene Wind eds., 2003).
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In its original sense of /inguistic translation — or indeed in the rather closer sense of
the translatability of legal concepts between different state jurisdictions in compara-
tive law, the very idea of good translation involves three things. First, it involves a
‘thick’ conception of what is to be translated, in the sense of a detailed hermeneutic
understanding both of the context in which it was originally embedded and of the
new context for which it is destined. Secondly, it involves some non-linguistic or
meta-linguistic way of comparing these ‘thick’ contexts — of working out what is
commonly or equivalently signified by these local signifiers. Thirdly, the translation
must be plausible to those who are competent in both languages.'"”

History provides no short-cut to resolve the questions and knots of today’s inter-
national law. In the ongoing process of legal and political, social, cultural and eco-
nomic transnationalisation, the discipline of international law transcends
continuously long-established inter- and intradisciplinary borders. Traditional dif-
ferentiations between public and private, national and international are blurring,
and a host of new questions are emerging.'”® Answers are often sought in interna-
tional law’s history. Yet, sometimes they are posed from an all-too-present perspec-
tive, which, at times, also leads into the temptation to idealize the past.'”” At the
European Society of International Law’s Paris conference, a speaker was obviously
delighted to have discovered the idea of “good governance” already in early moder-
nity, in Italian city states as well as in the Holy Roman Empire of the German
Nation. Another panelist set out to trace back the core elements of the European
Union’s political architecture to earlier eras and the Holy Roman Empire.

In his critical narrative of sovereignty, even Antony Anghie has, at some point,
fallen prey to the temptation of “transforming the past into a mere reflection of
the present.”'"! But History and Memory can never be simple tools of a political
education sentimentale, nor of societal “progress.”''* And they should never be
taken at their apparent (or supposedly “hidden”) face value, as seemingly straight-
structured frames for developments in political theory, or political theology.'®

110

07 Jd. at 36-37.

198 See Zumbansen, supra note 21 (with further references).

Kemmerer, supra note 10.

ANGHIE, supra note 23.

Galindo, supra note 71, at 551.

But see Karl Kaiser, European History 101 for Japan and China, 7 INTERNATIONALE POLITIK
(TransarLanTIC EDITION) 90 (Summer 2006).

The temptation, however, is a strong one, see Ulrich Haltern, Tomuschats Traum: Zur Bedeutung von
Souverinitit im Volkerrecht, in VOLKERRECHT ALS WERTORDNUNG/COMMON VALUES IN
INTERNATIONAL LAw: FESTSCHRIFT FUR/Essavs IN HONOUR OF CHRISTIAN ToMUSCHAT 867
(Pierre-Marie Dupuy et al. eds., 2006); ULricH HALTERN, Was BEDEUDET SOUVERANITAT? (2007).
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Positionen und Begriffe (positions and concepts) need to be carefully re-contextual-
ized.""* The past future of international law was never our own.'"

Time goes by.

A typical international law work is still animated by the idea of the great transfor-
mation (perhaps understood as “constitutionalization” of the international system,
even federalism) in favour of human rights and environmentalism, indigenous
causes, self-determination, economic redistribution and solidarity — often against
Great Powers. But something happened to international law during those long
years. The effort to streamline it with the utopias of political, economic and techno-
logical modernity failed to advance in the expected way. Periods of enthusiasm and
reform were followed by periods of disillusionment and retreat.!'¢

Time goes by.

Yet none of these perplexities has thwarted the movement of our time toward inter-
national organization. They may retard, and at times they may defeat advances; but
they do not destroy the momentum which has been gained. Each of them must be
approached by the student with appreciation of the general trend.!"”

Time goes by.

The Western legal tradition can contribute to world society a unique time sense, a
sense of the normative significance of gradual, ongoing institutional evolution over
generations and centuries. In the West this was once linked with the concept that
the God of history challenges mankind to seek salvation through reformation of the
world. Indeed, each of the Great Revolutions that have periodically punctuated the
evolution of law in the West has been based on a belief in a violent apocalyptic
transformation of society that would inaugurate a new era of human brotherhood;
and each has eventually shed its apocalyptic program and reconciled its new vision
with the pre-revolutionary past. If the Western legal tradition is now to make a pos-
itive contribution to the development of a multicultural world law, it will be not
through an apocalyptic vision hat leads to violent revolution but through a post-
revolutionary belief in the capacity of law to evolve, that is, to maintain continuity
while adapting itself to changing social needs and values.''®

"4 Heinhard Steiger, Probleme der Vilkerrechtsgeschichte, 26 DER Staar 103, 108-09 (1987);

see also id., From the International Law of Christianity to the International Law of the World

Citizen — Reflections on the Formation of the Epochs of the History of International Law, 3 ].

History INT'L L. 180 (2001) (partly a review essay on Grewe’s Epochs).

See REINHART KOSELLECK, VERGANGENE ZUKUNET: ZUR SEMANTIK GESCHICHTLICHER ZEITEN

(1979). For a translation of Reinhart Koselleck’s concept of the “past future” (Vergangene

Zukunf?) into the language of international law, see Peer Zumbansen, Die Vergangene Zukunft

des Vilkerrechts, 34 KrrtiscHE Justiz 46 (2001).

116 KOSKENNIEMI, supra note 6, at 611.

17 HUDSON, supra note 6, at 122.

118 HaroLD J. BERMAN, Law AND REvoruTION II: THE IMPACT OF THE PROTESTANT REFORMATIONS
ON THE WESTERN LEGAL TraDITION XI (2003).
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Does this not sound, once again, like a paternalistic agenda of benevolent
imperialism? But Berman opened the paragraph cited above with a gentle
reminder: “In a new era of global integration, world law must draw on the mate-
rial and spiritual resources not only of the West but also of other cultures, and
not only of Christianity but also of other world religious and nonreligious belief
systems. It is from the perspective of a new era of world law that the memory of
the historical sources of the Western legal tradition must be revived.”"”” In a multi-
faceted, pluralist context, all reflection must, at the outset, be self-reflexive.'?

History is as fragmented as the world we live in. So many memories, so many
hidden meanings.

E Black Letters

There was another book, on another shelf. Searching for Hans Morgenthau’s dis-
sertation in the Wiirzburg law library, on a warm summer’s evening some years
ago, I discovered a small grey paperback volume.'?! Tidily stored in a hidden cor-
ner of the old Europe, far apart from the fragmentations and ruptures of its author’s
life and thought, the first book of the great theoretician of international politics
was still standing amongst all the other small grey volumes of the “Frankfurter
Abhandlungen zum Kriegsverhiitungsrecht”. Volume No. 12, Die internationale
Rechtspflege, ihr Wesen und ibre Grenzen (1he International Judicial Function. Its
Nature and Limits) looked and felt as bright as coming straight from the publisher.
And there was, on the upper right of the cover, the author’s dedication, written
with black ink in his characteristically small and accurate handwriting: “Ergebenst
tiberreicht vom Verfasser.” Had Hans Morgenthau, on a sunny day in summer
1929, taken the train from Frankfurt to Wiirzburg, to present a copy of his disser-
tation to the neighbouring university? Had he been travelling along the river Main,
passing woods and vineyards, to fulfill that customary obligation of a successful
PhD candidate in person?

Hans Morgenthau’s book inspired the Schmittian idea of politics as an inten-
sity concept which had not been present in the first edition of Schmitt’s Der
Begriff des Politischen (1927)."** By making reference to that very work of Carl

1914,

120 See also Jiirgen Habermas, Intolerance and Discrimination, 1 INT'L ]. ConsT. L. 2 (2003).

On that encounter, see also Alexandra Kemmerer, Der harte Kern: Hans Morgenthau und der
neue transatlantische Streit um die Folter, INTERNATIONALE PoLITIK 68 (January 20006).

See KOSKENNIEMI, supra note 5, 436-37. See also Giinter Maschke’s annotation [4] on Carl
Schmitt, Der Begriff des Politischen, in SCHMITT, FRIEDEN ODER PAZIFISMUS, supra note 37,
220-21.
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Schmitt, Morgenthau had developed his own notion of the political as a quality
and not a substance. In the second edition of his Der Begriff des Politischen,
Schmitt included the new definition of the political as an intensity concept —
without including a proper reference to Morgenthau.

After emigration to the United States in 1937, Morgenthau left his European
baggage behind. Or, more precisely, he set it aside,'*
yers. And Nietzsche, whom he read so avidly during all of his life.’** But his
German and European influences were only rarely mentioned after Morgenthau
started his remarkable career in international relations.

The European bags and suitcases, trunks and boxes were still there, neatly
packed and carefully stored.'” Although their contents were never openly laid
out in articles and footnotes, they were ever-present in Morgenthaus’s writings.
They were there. They are there. As ever, it was only on the very surface of history
that things seemed crystal clear. There the émigré, having left behind his passion
for the law. Here his first book, neatly signed and left on the shelves of an old
German university library where it rarely had been touched in 75 years.

On that mild summer evening when I read Morgenthau’s dissertation, the
windows were opened towards the Old University’s renaissance courtyard. From
across the yard, out of the windows of the university church, long waves of an
organ prelude floated into the sunlit library hall. Time was but an imagination.

Later, I learned that the Wiirzburg law library and its entire collection had not
only in part, but completely been burned during the night of 16 March 1945,
when almost 90 percent of the historic town centre, once warmly described even
by such cold-eyed a writer as Kurt Tucholsky,'*® were destroyed in the firestorm
following a bombing raid by the British Royal Air Force.'*’

the law as well as the law-

123 KOSKENNIEMLI, supra note 5, at 437.

CuristorH Frer, HaNs J. MORGENTHAU: EINE INTELLEKTUELLE BroGgrarHie 100-17 (1993)
[CuristorH Frer, Hans J. MORGENTHAU: AN INTELLECTUAL Brograruie (2001)]. See on
Morgenthau a/so Curistor RoHDE, HaNs ]. MORGENTHAU UND DER WELTPOLITISCHE
ReaLismus (2004).

In April 1989, in New York, Morgenthau’s biographer Christoph Frei was the first one to re-
open many of those, including the parcels containing Morgenthau’s “Spanish papers,” the man-
uscripts, letters and notes of his first ten years as a scholar in Europe, see CurisTorH FREI,
Hans J. MORGENTHAU: EINE INTELLEKTUELLE BIOGRAPHIE 3-9 (1993).

126 Kurr Tucuotsky, Das Wirtshaus im Spessart, in 5 GESAMMELTE WERKE [1927], 374-79 (1975);
Kurr TucHovsky, Wer kennt Odenwald und Spessart?, in 6 GEsAMMELTE WERKE [1928], 117-19
(1975).

CHRISTOPHER BENKERT, DIE JURISTISCHE FAKULTAT DER UNIVERSITAT WURZBURG 1914 BIS
1960, at 8 (2005) (with further reference).
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Habent sua fata libelli. Books have their fates, and so have disciplines and ideas,
scholars and practitioners. Historiography is, as is international law, undeter-
mined, open to choice. There is idealism and disillusion, the particular and the
universal. There is formalism, there is methodology. And, finally, there is a voice,
and a signature. In international law, history must never be an argument, but an
inspiration. A gentle reminder and a firm admonition. A provocation. A back-
drop and a horizon.






The Necessity of International Law Against the
A-normativity of Neo-Conservative Thought

By Sergio Dellavalle

It might be an advance toward reality if we began to think of the problems of our
international relations as domestic problems, in the sense that they have to do with our
immediate and local well-being.!

A. Introduction

Three-quarters of century ago, Harvard Professor Manley O. Hudson, in his lec-
tures given at the University of Idaho on the 24" and 25" of September 1931,
had already articulated a critique of the habit of thinking of relations between
nations as remote matters of foreign policy. Opposed to this well-established, but
archaic approach to the world of politics and world politics, Hudson presented a
more modern perspective claiming that the organization of the international
order has a direct impact on the security and quality of our lives.? In his view, the
project of overcoming the rigid division between the domestic and the interna-
tional domain must be seen as an important cognitive progress, the measure of
which is the development of international organization aiming at “organizing the
world for co-operation and peace.” The legal instrument of this process, making
the purpose effective, is international law.

In the decades that have passed since Hudson’s lectures, many scholars have
shared his opinion. Many, including politicians, lawyers, and simple citizens from
all over the world, have been committed to realizing this vision. However, many
others have expressed criticism, going sometimes as far as to deny the very norma-
tive meaning of international law. One of the most devastating attacks has been
launched by that stream of political thought usually known as neo-conservatism.

! ManLEY O. HUDSON, PROGRESS IN INTERNATIONAL ORGANIZATION 2 (1932).
A
3 Id. at 122.

Miller & Bratspies (Eds), Progress in International Law, pp. 95-118.
© 2008 Koninklijke Brill NV. Printed in the Netherlands.
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In this chapter I will try to address the social, political and conceptual relevance
of international law from a negative point of view, i.e. moving from the negation
(or limitation) of its normativity as claimed by the neo-conservatives. The analysis
will, thus, start in Part B by presenting some influential critiques of international
law asserted by authors situated in that school.

Usually, theorists and philosophers of law and politics, as well as international
lawyers, view the neo-conservative approach sceptically, as nothing more than an
ideology that serves the interests of the most powerful while lacking a solid theoret-
ical structure. To the contrary, I believe it is possible to show that neo-conservative
theory is the coherent continuation and innovative modernization of the most
ancient paradigm of social, political and legal order which, first formulated in
Ancient Greece and prosecuted until the present time, has always refused and
still refuses to acknowledge the mere possibility of a global system of peace and
security. This ancient thinking, which I propose to call “holistic particularism,”
prefers the firm and apodictic defence of the national interests or, more generally,
of the interests of particular communities. It is precisely against this view that
international law has developed with the function of guaranteeing at least the
coexistence and, within the most ambitious theories and practices, also the coop-
eration among international actors. The second move of the chapter in Part C,
thus, will consist in presenting the main characteristics of this, so-called, “archaic”
paradigm of order as well as the variants it has developed over the centuries: real-
ism, nationalism, and hegemonism.

Although neo-conservatism contains the core features of the paradigm, which
it has in common with each of the versions of holistic particularism, its direct
descent comes from the most recent of them, namely from hegemonism. In fact,
neo-conservatism shares with all variants of holistic particularism the assumption
that order is only possible within largely homogeneous societies, while outside of
them, ze. in the relations between them, merely a partial limitation of disorder
would be feasible.* However, among the variants of the particularistic-holistic
paradigm, only hegemonism meets the challenges of globalization: extending the
borders of political communities beyond the nation and re-defining them as civi-
lisations or polities acting globally and defending their interests or even values on
a worldwide scale. In this way hegemonic politics can gather enough resources
to guarantee its survival and success in times of increasing competition. This is
precisely the same goal at which neo-conservative authors also are aiming with
their cultural campaigning. Continuing the hegemonic project, they are com-
mitted to making the twofold idea, which combines the unbroken belief in the
internal order of homogeneous communities with a deeply sceptical view of the

4 For more details, see infra, Part C.
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unavoidable international disorder, fit for a globalized competition.” Nevertheless,
while the more “classic” supporters of hegemonism have limited the hegemonic
claim by proposing to expand political control only until the borders of the terri-
tories populated by (presumably) homogeneous ezhnoi or civilizations, the neo-
conservative authors refuse any similar (or any other) constraint insofar as they
pretend to pursue universal values (human rights, freedom, etc.). For this reason,
the neo-conservative approach will be presented in Part D as the most radical
interpretation, not only of the particularistic-holistic paradigm in general, but
even of the hegemonism as its more extreme historically established version.

In a last step, Part E, I outline a critique of the neo-conservative approach with
particular regard to its rejection of the normativity of international law. Its theoreti-
cal framework is characterized, as mentioned above, by an overlap of the definition
of the interests of a single political community and universal values. If we accept
the claim that these two elements are, in fact, identical, then we do not need
international law, at least if we understand it as a normative system of obligations
and a legal instrument guaranteeing the formal composition of diverging interests.
Within an approach dominated by unilateral and nevertheless universal values,
no international law would be necessary. On the contrary, if we realize that
national interests cannot be seen as identical with universal aims for the global
order, at least in the absence of a deliberative process safeguarding the right of
every actor to express its interests, then we will see how indispensable interna-
tional law is in today’s globalized world. What Manley Hudson knew in the
1930s is even truer today.

B. 7he Neo-Conservative Attack on International Law

The critique of international law has become a staple of neo-conservative thought.
In order to illustrate this significant aspect of the neo-conservative view of law and
politics, I will consider three approaches. Although different in shape, theoretical
background and scientific ambition, they are similar in working out clearly the two
main facets of neo-conservatism. The first central characteristic consists of the
continuity with a traditional understanding of law and politics. The second central
characteristic consists of the novelty and originality of this stream of political thought.

1. Rabkin’s National Interest

The most aggressive critique of international law can be probably found in the works
of Jeremy A. Rabkin. In Rabkin’s view, international law is nothing but an instrument

> See infra, Part C.
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for restraining the well-motivated and legitimate national interests of the United
States, as the paladin of the free world, and of all other liberal and democratic nation-
states. As it was still called “law of nations” — Rabkin argues — international law was
largely about war and commerce, and therefore limited in reach and range.® Moreover,
it was based on reciprocal restraints, thus pre-existed and stood independent from
establishing international institutions as well as, a fortiori, from the aim to enforce
decisions taken by a nebulous international community. However, in the last decades
international law developed into a much more ambitious and invasive enterprise,
thought to give effect to the alleged will of nothing less than humankind itself, with its
interests and values. This change of meaning of international law coincided with the
transition to the United Nations, seemingly realizing Hudson’s hopes and ambitions:

When the United Nations was organized in 1945 as successor to the League of
Nations, it gave itself a still wider mandate — reaching into human rights, economic
and social welfare, and other matters.”

To some extent, this evolution can be compared to a similar change in domestic
law. Just as domestic law moved from a framework designed to guarantee the
interaction of free subjects to an instrument for boosting a certain idea of collec-
tive values, international law also left the firm domain of state interaction in
order to support a vague concept of the common interests of humankind.®

The consequence has been not only a loss of efficiency, but also a shift in the
political meaning of international law. This has been the main question for
Rabkin. By building institutions, which pretend to be binding on sovereign
nation-states, contemporary international law is becoming “a sheer monument
to collectivist ideology.” That change, Rabkin claims, should pose in itself a
problem for liberalism. Yet an even more serious challenge arises from it: in a
world which is characterized by a large number of non-democratic states, bind-
ing international institutions can represent a handicap for liberal states and for
their actions taken in defense of liberty. From this perspective, arguably identifia-
ble as a problem even for those not beholden to a neo-conservative point of view,
Rabkin infers a more far-reaching (and unnecessary) consequence, namely, the
rejection of any idea of an ethical and political universalism. He adopts this posi-
tion alongside a radical reaffirmation of the traditional doctrine of unilateral national
sovereignty that is central to the archaic paradigm of holistic particularism.'® We see

¢ Jeremy A. RaBkiIN, WHY SOVEREIGNTY MATTERS 24 (1998).

7 Id. at 29.

8 Id. at 28.

? Id. at 95.

10 Jeremy A. Rabkin, Whar We Can Learn about Human Dignity from International Law, 27 Harv.
J.L. & Pus. Por’y 145 (2003).
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what radical and, ultimately, absurd conclusion can be drawn from Rabkin’s theory
in his critique of the International Criminal Court (ICC). To his eyes the ICC
serves only as an ingenious expedient for the Germans to “overcome the past, by
licensing German judges to try Americans and Israelis for war crimes.”"!

1. Kagan Legitimacy Myths

The most influential attack on international law coming from the neo-conservative
camp, probably was launched by Robert Kagan. Albeit more cautious in tone,
his arguments are not less caustic in their ultimate meaning than Rabkin’s furious
denouncement. In particular, the idea of a legalization of international relations is
criticized as merely based on “legitimacy myths.”'* In order to properly legalize
either the sphere of relations between states, or the ever closer worldwide interac-
tion of individuals, private groups and non-governmental public actors, a legal
framework of binding norms should be developed as well as institutions endowed
with the competence to interpret and put into practice the legal norms of the inter-
national community. Exactly as Hudson understood those long years ago, this
competence can only be implemented if nation-states transfer part of their sover-
eignty to the institutions of the international community, in particular to the
United Nations. However, far from being “the place where international rules and
legitimacy are founded,”” as the UN was described by French Foreign Minister
Dominque de Villepin before the Security Council on the threshold of the Iraq
war in March 2003, the United Nations and the Security Council, as its main
organ, are rather flexible instruments serving the interests of the nation-states.
Kagan points out that this judgment holds not only for the foreign policy of the
super-power, as demonstrated in cases like the intervention in Haiti in 1994 or
the Iraq bombing in 1998, but also for the attitude of the main supporters of the
supremacy of the Security Council before the Iraq war.”® As an outstanding exam-
ple, Kagan refers here to the Kosovo war in 1999, which, although waged while
circumscribing or even flouting the will of the United Nations, had been consid-
ered as legitimate by France and Germany. Later, confronted with the prospect of
an American-led invasion of Iraq in 2003, France and Germany would become the
most decided opponents of unilateral actions.'® This schizophrenia fuels Kagan’s

! Jeremy A. Rabkin, Worlds Apart on International Justice, 15 LEIDEN ]. INT'L L. 835, 835 (2002).

12 Robert Kagan, America’s Crisis of Legitimacy, 83 FOREIGN AFF., Mar.-Apr. 2004, at 65, 73.

P Id. at 73.

4 Id. at 74.

15 Again, Kagan quotes Mr. de Villepin and his speech in March 2003 before the Security Council,
during which he said that the Security Council “speaks in the name of peoples.” /d. at 73.

16 Id. at 74.
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skepticism about the legalization of the international order based on multilateral
consent concerning the deliberative rules that should result in legitimate decisions
by the international community. He declared:

Any “rules-based” international order must encompass ... conflicts under a com-
mon framework. The failure to do so returns us to a world where some nations
decide for themselves, guided by their own morality and sense of justice and order,
when war is justified or not."”

Rejecting the idea of a legalized international order as proposed by the continen-
tal European nations because of its “formal and legalistic cast,”'® Kagan argues
that, faced as we are with an existential threat to liberal values, it is worth think-
ing of a new kind of legitimacy in international relations. The protection of
fundamental human rights all over the world should be recognized as superior to
the principle of the equal sovereignty of states, with the consequence that actions
have to be considered legitimate if they coerce dictators and autocrats to show
greater respect for civil and political rights.”

1. Goldsmith and Posners Rational Choice Theory

Jack L. Goldsmith and Eric A. Posner have recently undertaken a more ambitious
theoretical analysis of the normative limits of international law.** Using rational
choice theory, they claim that international law has little normative influence on
the behavior of states since states always follow their peculiar interests, irrespec-
tive of the law. Neither customary nor treaty law can build a framework assuring
that compliance with international rules will bring individual states more bene-
fits than defiance or even a breach can. With respect to customary international
law, they argue that there is a lack of sufficient information and communication
to make any single state actor confident that coordination or cooperation with
another state actor will have positive effects on the pursuit of its interests.
Regarding treaty law on the other hand, Goldsmith and Posner claim interna-
tional law lacks control mechanisms and the force of sanctions. The consequence
of both failures is the same: international law can only work when states identify
an (actually causal) overlapping interest in a convergent behavior. No norm, from
the point of view of Goldsmith and Posner, can ever enforce this result.

V7 Id. at77.
8 Id. at 82.
Y Id. at 78.
20 Jack L. Gorpsmrta & Eric A. PosNER, THE LimiTs OF INTERNATIONAL Law (2005).
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As a presupposition of their research, Goldsmith and Posner assume some far-
reaching axioms,* like the definition of the state as the unique, significant actor
in the arena of international relations, as well as the assumption of a merely
instrumental concept of rationality according to which the only rational behavior
would consist in pursuing short-termed and particular payoffs. However, these
assumptions are far from being self-evident. In fact, some questions arise from
Goldsmith’s and Posner’s axioms. Is it correct, first, to treat collective actors
(states) in the same way as single actors (individuals)? And, second, does not a
purely instrumental understanding of rationality lead to a restricted view of
human praxis? In fact, game theory was conceived to explain the actions of
concrete individuals, not of complex social, political and administrative structures
that are difficult to conceptualize as single players. Goldsmith and Posner assert
that the assumption is nonetheless justified by the particular shape of the interna-
tional arena, where states are normally perceived as acting as a unitary whole, and
because the “billiard ball” approach, considering every single state as a unity,
albeit “far from perfect,” would be simply “parsimonious,”* in the sense that it
would allow the reduction of the analyzed phenomena to a useful number and
complexity in order to concentrate on the most significant among them. This
argument, however, has little content in the face of one of the most relevant
trends of our times: the de-structuring of state unity and the progressive develop-
ment of private and public networks.” Ignoring these new developments would
not provide for a healthy reductionism in scientific analysis, but, rather, for a
misunderstanding of the present reality. Furthermore, either rationality should be
understood in a more than purely instrumental sense* or, even if it is conceived
as a mere instrument for the achievement of particular goals, it does not necessarily
find its highest self-fulfillment in the immediate maximization of short-sighted
payoffs. From a more far-reaching point of view, it also might be argued that the
creation of norms, rules and solid international institutions to secure their com-
pliance is, already in itself, a better achievement of instrumental reason insofar as
it guarantees higher benefits in the long term.*

2

Id. at 4.

2 Id. at 6.
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The analysis of the epistemological deficits of Goldsmith’s and Posner’s theory
would go far beyond the purposes of the present contribution.”® However, a few
words still must be said about Goldsmith’s and Posner’s view of the relationship
between democracy and international law. Although more moderate than Rabkin
or Kagan in branding international law as a kind of undesirable tier that could
(or, in the eyes of illiberal states, even should) bind the worldwide aspiration to
liberty, they claim nevertheless that one of the most important reasons why dem-
ocratic states do not submit themselves to international rules, thus transferring
part of their sovereignty to supranational institutions, consists precisely in their
specific form of domestic legitimacy, namely the power of the people. Insofar as
governments are accountable to the citizens in democracies, and the citizens are
not prone to prefer altruistic policies, liberal democracies would be precluded
from pursuing cosmopolitan projects:

To the extent that citizens do in fact have weak or nonexistent cosmopolitan sentiments,
political institutions in liberal democracies cannot easily engage in cosmopolitan action.
In a liberal democracy, foreign policy must be justified on terms acceptable to voters.”

In the view of Goldsmith and Posner, the more liberal and democratic the polity,
the less willing it will be to submit itself to supranational rules. Yet, one could
reply that there is some discrepancy in compliance with international law among
liberal democracies. In most cases European states support ceding portions of
erstwhile state sovereignty to supranational institutions. But others, most nota-
bly the United States, are much more reticent to do so. Goldsmith and Posner
join Kagan in ascribing this difference to the differential of power: “Powerful
states do not join institutions that do not serve their interests.”” Following the
interpretation of democracy and compliance with international rules as inversely

from the state of nature to civil society. See THomas HosBEs, Leviaraan Ch. XIII et seq.
(1651). For a different — and more recent — proposal in order to enlarge the horizon of instru-
mental rationality, see ROBERT O. KEOHANE, AFTER HEGEMONY: COOPERATION AND DISCORD
IN THE WORLD PoLiticaL Economy 65 (1984).
% See, e.g., Paul Schiff Berman, Seeing Beyond the Limits of International Law, 84 Tex. L. Rev.
1265 (2006); Andrew T. Guzman, Book Review, 7he Promise of International Law, 92 Va. L.
Rev. 533 (2006); Oona A. Hathaway & Ariel N. Lavinbuk, Book Review, Rationalism and
Revisionism in International Law, 119 Harv. L. Rev. 1404 (2006); Detlev E Vagts, International
Relations Looks at Customary International Law: A Traditionalists Defense, 15 Eur. J. INT'L. L.
1031 (2004); Anne van Aaken, 70 Do Away with International Law? Some Limits to “The Limits
of International Law’, 17 Eur. J. INT'L L. 289 (2000).
GoLpsmITH & POSNER, supra note 20, at 212.
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related, therefore, a democratic state will always prefer relying on its own resources
and interests, unless it is not strong enough to take full responsibility for its actions.

In spite of the numerous differences, two core elements are present in each of
these approaches:

1. They all share the conviction that social, political and juridical order can only
be realized within a particular community, whereas outside of it, z.e. in the
realm of the relations between the polities, mainly disorder or, in the best
case, its precarious limitation can be found.

2. The idea that conflict reigns in the relations among states was traditionally
softened by some kind of prudential restraint generating an unstable but nev-
ertheless real limitation of the recourse to war. Admittedly, such a system of
restraint depended on the most favorable conditions. But no such constraint
can be found in the neo-conservative vision. The defense of national interests
is not only the highest duty of every government; instead, it has become unpar-
alleled by any other value, including peace. Moreover, this thoroughgoingness
is now justified by the recourse to the democratic principle: the politics of
privileging unilateral national will ought to prevail, from a normative point of
view, because it is the only politics that is legitimized by the people.

As I noted earlier, the first of these two elements highlights the continuity of the
neo-conservative thought to one of the most influential historical paradigms of
social, political and legal order, while the second one demonstrates, on the contrary,
that the neo-conservatives have brought important changes to that tradition.

I will continue the analysis by focusing on the first of these two elements.

C. Neo-Conservative Thought in the Context of the Paradigms of
International Order: The Continuity of a Legacy

Without order, society is not possible. The concept of order describes the set of
rules governing the socio-economic and political interactions among individuals
within a more or less extended context, as well as the fact that these rules are, to
a large extent, recognized as just and observed by those subject to them. Of course,
during more than two-an-a-half thousand years of Western civilization® several

For an analysis of content and background of Kagan’s bestseller as well as for a critique of his
approach see Special Issue: 7he New Transatlantic Tensions and the Kagan Phenomenon, 4 GERMAN
L.J. 863-990 (September 2003), available at http://www.germanlawjournal.com/pdf/Vol04/
pdf_vol_04_no_09.pdf.

» In fact, the analysis is here limited to materials conducing to patterns of Western civilization.
However, the scholars specialized on the non-Western political and legal history will probably
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visions of order have been developed, with each characterizing a period of politi-
cal and legal history. I propose to define these different visions as “paradigms of
social, political and legal order,” treating each paradigm as a coherent set of con-
cepts and theories aiming to interpret the social world and also to give us, as to
the given situation, the best instrument for acting in it.”* Every paradigm of
order comprehends two dimensions, the first of which concerns the possible
range of the order, the second its nature and structure. Accordingly, paradigms
always contain a claim concerning the extension (first of all, but not only, in a
territorial sense) of the well-ordered community of human beings. This dimen-
sion finds its expression in the question whether order is always particular, or can
also be, at least potentially, universal. In the first case, we assume that it can only
be realized within single communities, with the consequence that each commu-
nity has its distinct order while disorder (or its fragile and temporary limitation)
reigns between these closed systems. Or, if we opt for the second answer, order
can eventually be extended to the whole of humankind. The second claim con-
tained by every paradigm regards the foundations of order and how it can be
implemented. Common questions in this dimension include whether order relies
upon a quasi-natural source (the homogeneity of the nation, for example, in a
particularistic view of the concept, as well as the unity of the whole of human-
kind in a universalistic one), or is order a product of human construction and
will (such as in the case of the contractual theory of state). From the point of
view of legal theory, paradigms of order always culminate in a peculiar concep-
tion of public law, sometimes corralling it within the boundaries of single polities
and, thus, regarding international law merely as the precarious framework of
coexistence originating from the non-curtailed sovereignty of nation-states,
sometimes expanding international law to a genuinely universal law of coopera-
tion, guaranteeing peace and the protection of fundamental rights for all
humans.

As noted above, many paradigms of social, political and legal order have been
developed during the centuries. Particularly interesting for my effort, however, is
the first of them, to which also the neo-conservative thought belongs as its more
recent and radical form. This most ancient of all paradigms of order moves from a

recover the fundamental elements of the presented pattern of order as common also to their tra-
ditions. Yet, my little knowledge of non-Western political thought prevents me from claiming
this with certainty. However, at least the hegemonic variant of the pattern, in which it finally
culminates, can be likely seen as a genuine Western product — one of which we should not be
proud.
% In this sense, the definition of paradigm is closely related, although not identical, to its under-
standing as proposed by Thomas Kuhn. See THomas S. KunN, THE STRUCTURE OF SCIENTIFIC

Revorutions (1963).
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simple and yet far-reaching assumption, namely, that order is only possible within
a largely homogenous polity. The resulting communities appear to be necessarily
concurring and conflicting parties with respect to their mutual relations. Two ele-
ments contour each other within this definition. First, the homogeneity of the
single community involves the denial of common values and interests beyond any
single community’s borders, thus generating external conflicts. Second, the com-
petition for the acquisition of scarce resources in a world without any universally
shared and somehow stable mutual recognition has, as its necessary consequence,
the strengthening of the community’s internal ties. Being only a “particular” view
of order, and based as it is on a “holistic” understanding of society (since it claims
that the whole, and in particular the good consisting in its homogeneity, is always
more than its parts), I propose to call this paradigm “holistic particularism.”

Not surprisingly, holistic particularism has changed its shape during its two-
and-a-half thousand years of history. In particular, three variants have emerged,
mostly as a reaction to challenges growing from the social, political and economic
world, ie. influencing the scientific pattern from outside, as well as, to some
extent, rearranging the scientific construct from the inside, namely as a conse-
quence of the emergence of new paradigms or as an attempt to resolve the deficits
of the already-achieved philosophical construction. The three outstanding variants
of the particularistic holistic paradigm are realism, nationalism, and hegemonism.

1. Realism

Already formulated in its core assumptions in ancient Greece, realism is the oldest
shape that has been given to the basic idea of holistic particularism. Reduced to a
simple formula, its main assertion is that all politics, if correctly understood, is
nothing but struggle for power in order to obtain access to resources, which,
scarcely and inequitably distributed on earth, are nonetheless necessary to secure
the achievement of individual or collective goals, such as survival (in the less
favorable case) or success (in the most advantageous). After having been elabo-
rated with laconic mastery by the Greek historian Thucydides in his report
on the Peloponnesian War,®" the “realistic” view of politics was re-proposed,
substantially unchanged, by the Italian political writer Machiavelli in the early
modern era.*> However, neither Thucydides and Machiavelli, nor their numerous
successors or epigones, could manage to overcome the most specific and serious
deficit of realist thought, namely, its inability to explain the evident difference

31 THUCYDIDES, THE PELOPONNESIAN WAR V, at 86 (1959).
32 Niccord MacHiaveLLl, IL Principe (1513); Discorst Sorra LA Prima DEeca b1 Trro Livio
(1513-1519).
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between internal and external policies of the political community. In fact, whereas
it seems to be provable — at least according to a shallow overview — that the foreign
policy of states is guided by no constant rules but expediency, such a claim of law-
lessness and instability is evidently counterfactual if applied to the framework of
home affairs. In other words, the interactions within a political community,
regardless of its presumed homogeneity, are manifestly ruled, at least partially, by
law and organized up to a certain degree on solidarity, which means beyond mere
self-interest. The failure to explain in a convincing way the whole (inside the polity
and outside) realm of politics as a quest for power is one of the most important
reasons, if not the most significant of all (at least on the conceptual level), why
classical realism made way, roughly half a century ago, to the so-called “structural
realism” or “neo-realism” of the new discipline of international relations.”® Hans
J. Morgenthau, as the founder of the new discipline,* still maintained the pretence
of explaining all politics as a struggle in defense of self-interests.”® But, he was
forced to concede the inconsistency of the actually reliable mechanisms of home
politics and the permanent confrontation abroad,* thus focusing his “realistic”
analysis exclusively on the latter. The scholarship that grew under the umbrella of
his “neo-realistic” approach eventually, and totally, gave up the examination of the
foundations of the at least partial cohesion of domestic policies and came to focus
exclusively on the way states, as the sole (or at least as the main) actors of interna-
tional relations, organize their mostly hostile interactions.”

I1. Nationalism

Trying to find an acceptable reason why domestic politics is shaped differently
from international relations, Morgenthau eventually resorted to the concept of
the nation as the consolidating factor within the single political community.*®
While abandoning the terrain of “classical” realism, he turned, in order to explain
the cohesion of the polity, to the central theoretical tool of the second stream
of the particularistic holistic paradigm, namely to the idea of the nation. Specific
to nationalistic political thought is the conviction that outlining the cultural

Anne-Marie Slaughter, International Law and International Relations, 285 COLLECTED COURSES
orF THE HAGUE AcADEMY OF INTERNATIONAL Law 9, 30 (2000).
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identities that form the different nations can enlighten the divergent attitudes
towards nationals and foreigners, also justifying solidarity and inclusion inside as
well as collision and exclusion outside. Although less ancient than realism,
nationalism also has a quite long history, dating from the time of political
Romanticism, when conservative political writers, especially in Germany, bor-
rowed the nation-concept from the progressive lexicon of the French Revolution
and adapted it to the needs of a re-founded social and political conservatism.*
Elites created a powerful idea by founding the cohesion of the political commu-
nity on the identity of the nation. For the next century-and-a-half, this vision of
the nation was able to boost the internal solidarity in a way that far exceeded the
antiquated Aristotelian vision of the society as an enlarged family,*’ involving in
the nationalist project broader social classes that no longer could be excluded
from political process, and addressing their tensions towards an aggressive foreign
policy. This, of course, finally led to the horrors of colonialism and imperialism.
Nation-states at the apex of the nationalistic era, albeit always privileging their
own interests, nonetheless also showed a disposition — somewhat surprising and,
to some extent, even contradictory to their other tendencies — to recognize the
need for coexistence and coordination, signing treaties which marked the acme
of humanitarian international law and qualified the law of the peoples as the
“gentle civilizer of nations.”*!

1. Hegemonism

Despite the unquestionable and long-lasting historical and political success of the
nationalistic project, the ongoing transition to an ever-more-closely interlinked
world manifested its weaknesses. In fact, an idea mainly concentrated on the pro-
tection of the national identity, no matter how small and marginal a nation might
be, does not provide the best conceptual precondition for supporting adequately
the sometimes fierce worldwide competition for scarce resources. Most nations —
and maybe all of them — are actually too weak to compete while relying exclusively
on their peculiar assets. It became necessary to find a broader basis for mobilizing
human and material resources in order to tackle the demands of the new global
game of survival and success. In other words, provided that a really universal per-
spective was beyond the horizon of the supporters of the particularistic holistic
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paradigm, the development of a more comprehensive definition of the political
community that could gather more social and economic assets seemed necessary.
The turn to hegemonism was the answer. Through hegemonism the particularistic
holistic paradigm could incorporate a global perspective without going universal,
that is, confirming the belief in the non-universality of order and nevertheless
offering adequate conceptual tools in times of worldwide competition. The first
answer in this direction was given by the German political philosopher — and
“crown-jurist” of the Nazi regime — Carl Schmitt with his theory of “large-range-
order” (Grofsraumordnung).** He was aware of the inadequacy of the traditional
concept of the nation,® first because of the changes in warfare and second as a
consequence of the “moralization” of international law introduced by the United
States after World War I. To address this he urged his Groffraumordnung as an idea
of global (yet not universal) order based on a few great powers, thus allowing
those powers to enlarge both the range and meaning of order as well as the
resources needed to achieve it. The hegemons should guarantee the governance of
their respective spheres of influence, which had to be largely homogeneous in eth-
nic composition and ideological orientation. Between the spheres of influence,
which should not be disturbed by foreign intervention, competition and, if neces-
sary, also armed conflict were accepted as the rule. In Schmitt’s conception, the
particular community assumes continental proportions due to a more inclusive
definition of the reasons of the cohesion (not the language, for instance, but an
homogeneous political system; not the national culture, but the race or, as we
would say today, the ethnos). In this way, the hegemon is enabled to play the bru-
tal game of survival and annihilation on a global scale, although remaining fully
particular in its intents and values. Assertions of universal interests or values, in
Schmitt’s view, are no more than mere deceits. For some decades Schmitt’s theory
of Grofsraumordnung enjoyed little interest and even less appreciation. However,
the influence of his thought remained quite strong, at least at a subliminal level,
so that the features of his hegemonic reinterpretation of the particularistic holistic
paradigm, in general, and of its idea of the international relations in particular,
outlining the comprehensive definition of the political communities as the actors
of international relations as well as the existentialistic dimension of conflicts, reap-
peared recently in Huntington’s influential idea of the “clash of civilizations.”**

42 CARL SCHMITT, VOLKERRECHTLICHE GROSSRAUMORDNUNG MIT INTERVENTIONSVERBOT FUR
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Two conclusions can be drawn at the end of this short presentation of the general
contents and different versions of the particularistic holistic paradigm. First, neo-
conservative thought shares with all variants of the paradigm its two main character-
istics, namely the idea that social, political and legal order can only be possible
within a compact community as well as the notion that this compactness relies on
pre-critical homogeneity. This justifies the claim that the neo-conservatives belong
to the outlined paradigm. The second conclusion regards, more specifically, the rela-
tion of the neo-conservatives to the variants of the paradigm. Two elements are deci-
sive in this regard. Above all, we should keep in mind that realists and nationalists,
albeit thoroughly skeptical about the possibility of world order, are nevertheless will-
ing to admit the necessity of a certain constraint as regards the goals pursued by the
single political community in its international actions as well as the means deployed
to achieve them. Accordingly, Thucydides, Machiavelli and, more recently, even
Morgenthau® admonished restraint in international relations, in order not to over-
stretch the particular community’s capacities. This attitude traces back directly to
the power-based idea of politics peculiar to the “realist” school, whose claim for
self-limitation, albeit not a question of normative principles but only of prudential
behavior, implies an honest effort against the dangerous merging of factual political
interests and existentialist attitudes. Otherwise, nation-states have been able, just in
the golden age of nationalism, to accelerate the development of international law.
Certainly, the agreements signed in that “heroic” time, Manley Hudson’s time, did
not result in important, enduring supranational institutions that could prevent the
drive to war, proving impotent in the face of the aggressive tendencies deeply rooted
in nationalistic thought and politics. This notwithstanding, the presence of a certain
openness to international agreements testifies to how nationalism could be able,
under favorable circumstances, to recognize the fundamental importance of the
normative element of law, though only in a transitional way.

Both elements — the outlining of the factual moment of politics against its col-
onization by identity claims and the respect for the normativity of law — are
absent in the hegemonic variant of the paradigm as well as in neo-conservative
thought. In both cases politics is the conveyer of existentialist aspirations carried
on by post-rationalistic, ideologically-based communities, kept together not emi-
nently by common interests, but rather by shared principles in order to mobilize
all available material and spiritual resources. In front of a vital fight for survival
or decline, of a battle for life or death, no normative or prudential constraint
can be accepted anymore: the community’s security requires imposition of the
community’s rules on a scale as large as possible.

Having established the continuity, in general, of neo-conservative thought to the
particularistic holistic paradigm and located it within the hegemonic paradigmatic

© MORGENTHAU, supra note 34, at 10.
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variant, it is time now to move on to the question whether neo-conservatism can
be seen, despite all these connections with the tradition, as a new approach in the
history of political and legal thought.

D. Neo-Conservatism as a Break in the Tradition: The Turn to Globalism
and to Principles-oriented Politics on the Path of Holistic Particularism

In order to outline the particularity of the neo-conservative contribution to the
contemporary theory of law and politics, it is necessary to refer, first of all, to a
double aspect of “classical” hegemonic approach from Schmitt to Huntington.
First, “classical” hegemonism never bore really global aspirations: rather it
extended the range of the homogeneous community, aiming to create a hegemonic
system in distinct spheres of influence in order to gather more assets for global
competition. It did not aspire to impose everywhere in the world a coherent set
of values. Therefore, hegemony was always limited to a large but not worldwide
scale, and, thus, there was no global order per se, but only competition among
the enlarged hegemonic communities. Not surprisingly, we find both in Schmitt*
and in Huntington? cautious warnings against the tendency to overestimate
the community’s values and the ambition to impose them universally. In this
perspective — now moving on to the second aspect of “classical” hegemonic
theory — values are fundamental in order to compact the society and make it fit
for competition; yet they are always something relative, not universal. Both
aspects are lost in neo-conservative thought.

. Neo-Conservative Hegemony

The neo-conservatives acknowledge no limitation to hegemonic expansion. Not
surprisingly, therefore, the concept of “empire,” which seemed to belong to an
old-fashioned political vocabulary, has re-emerged in the contemporary debate.
The concept is used by the critics of hegemonism as to outline the features of a
system which pretends to guarantee a global order, while oppressing, in reality,
cultural pluralism and the just interests of the weak.” However, the idea of
“empire” as a globalized political and legal regime is also re-vitalized, here with a
positive connotation, by neo-conservatives like Deepak Lal. In Lal’s view, empires
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can perform much better than nation-states in realizing the main goals of social
life, namely maintaining peace and securing prosperity.” Furthermore, empires
can achieve these goals on a significantly larger scale. The rehabilitation of the
historic function of empires is then enlarged to comprehend also the role played
at the present time by the United States. Tearing the “million strings” of interna-
tional law which aim at tying down the super-power, impeding its free move-
ment as the Lilliputians did with the overwhelming Gulliver, the United States
should accept its imperial role along with the duties arising from that role. This
consists, first, in securing global order, and second in expanding modernization.
While global order guarantees peace on a large scale, modernization is the condi-
tion for prosperity.”® Therefore, Lal’s imperial conception globalizes hegemony in
a way unknown to the tradition prior to the neo-conservative turn. Indeed, the
regime imposed by the hegemonic U.S.-superpower is now extended throughout
the world, in fact in a form that largely exceeds any other factual imperial attempt
of the past as well as any historical ideology of hegemonism. But we find no
reference to the universality of the values carried forth by the “empire.” The sense
of the empire’s rule has to be found, Lal argues, in the security and wealth it can
deliver all over the world, not in the questionable superiority of its moral and
ethical principles.

1. Justifying Neo-Conservative Hegemony

But Robert Kagan claims precisely such a superiority of Western values, as
defended in particular by the United States. Far from being analogous to the
despotic superpowers of the past, the United States

is a behemoth with a conscience. It is not Louis XIV’s France or George IIIs
England. Americans do not argue, even to themselves, that their actions may be jus-
tified by raison d’érar. The United States is a liberal, progressive society through and
through, and to the extent that Americans believe in power, they believe it must be
a means of advancing the principles of a liberal civilization and a liberal world
order.’!

Liberty being a value shared, in principle, by all humans, the United States can
reasonably claim to act globally. Furthermore, its intervention in the name of
freedom is not a violation of the principle of equal sovereignty but a defense of a
fundamental right. From the global validity of liberty Kagan ultimately draws
the legitimacy of the worldwide American predominance:

4 DEgEPAK LAL, IN DEFENSE OF EMPIRES 2 (2004).
0 Id. at 35.
> Robert Kagan, Power and Weakness, 113 PoL’y Rev. 1 (2002).
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modern liberalism cherishes the rights and liberties of the individual and defines
progress as the greater protection of these rights and liberties across the globe. In the
absence of a sudden democratic and liberal transformation, that goal can be achieved
only by compelling tyrannical or barbarous regimes to behave more humanely,
sometimes through force.’

Hence, as a consequence of the neo-conservative turn, particularly in its more radi-
cal expression, hegemonism has reached an unprecedented worldwide extension
and is based on an alleged superiority and universality of a particular community’s
values. Neo-conservatives — and in particular Kagan — seek to legitimize the global
rule of the superpower and its right to intervention. At the same time, they insist
that “the United States can neither appear to be acting, nor in fact act, as if only its
self-interest mattered.”®® Such claims, however, do little to contradict the fact that
the content of the hegemon’s values do not reach beyond particularism. In fact, the
hegemon’s extension cannot properly be understood as the result of a really universal
process because it does not arise from deliberative processes open, in principle, to
all well-motivated arguments and contributions.> Rather, the assertion of the supe-
riority of Western values is grounded on a unilateral claim, pretending to be
self-evident but denying the challenge of a possible falsification. Neo-conservative
thought refuses, in general, to engage with the “other” via a deliberative method,
potentially involving all concerned subjects. But only such a discourse could lead
to universally acceptable results and thus transcend particular interests.
Consequently, it remains within the tradition of political theory that asserts that
order can only be produced by homogeneous communities — with the difference,
however, that a single community now pretends to extend its idea of order and
values on a global level. Globalizing its rule and values, the superpower makes itself
fit for new challenges. But shaping the rules in a properly inclusive and hence really
universal way lies beyond the horizon of the limited neo-conservative outlook.

E. Some Remarks on the Question Why Public International Law
Should Not be Seen as Obsolete

Law is the formal crystallization of the conditions of human interaction. As such,
it sets the rules which make it possible for human interaction to unfold correctly,
and guarantees the effectiveness of the norms, i.e. the compliance with them.
Insofar as rules refer to matters or areas of common concern, including shared

52 Kagan, supra note 12, at 78.
3 Id. at 85.
> Risse, supra note 24; Miiller, supra note 24.



The Necessity of International Law 113

values or interests, and are enacted and imposed on individuals by compulsive
authority and not formulated as a consequence of private agreements, law is
defined as public law. Therefore, public international law comprehends the rules
of global interaction, the norms that allow all human beings to meet on a field of
mutual recognition.”

Having specified the terrain of public international law, its existence would
become simply irrelevant or superfluous if at least one of the following two condi-
tions were to occur: (1) no ordered interaction among human beings can develop
on a global scale; or (2) globally valid principles are held in almost exclusive pos-
session by a single political community, so that the only way to impose global
rules would consist in widening as much as possible this community’s sphere of
influence. In the first case, since a stable order would only be possible within indi-
vidual political communities, international law would become factually inappli-
cable and marginal. No higher normativity could be recognized, indeed, for
norms which cannot bind in principle or in fact, neither as hard nor as soft law,
sovereign states. The sovereignty of states would be everything, and any law oper-
ating between states would always be at the disposal of their sometimes benign

> This assertion should not be understood as a kind of naive “wishful” or “positive thinking.”
Authors coming from the tradition of Critical Legal Studies have, in fact, convincingly demon-
strated that international law has been conceived and implemented in many, if not in most, cases
to justify the dominance of the mighty and the oppression of the weak. See, ¢.g., Davip KENNEDY,
Tue DARK SIDES OF VIRTUE: REASSESSING INTERNATIONAL HUMANITARIANISM (2004); ANTONY
ANGHIE, IMPERIALISM, SOVEREIGNTY AND THE MAKING OF INTERNATIONAL Law (2005). Similar
criticism has been raised by scholars expressing a point of view external to the Western tradition.
See RaM PRAKASH ANAND, STUDIES IN INTERNATIONAL Law AND HisTory (2004). Nevertheless,
even an international lawyer as deeply influenced by Critical Legal Studies as Martti Koskenniemi
has finally come to outline the relevance of the “legal formalism” of international law, as an
instrument not only prone to articulate the interests of the mighty, but also able to express the
universal claims of the oppressed. See KOSKENNIEMI, supra note 41, at 494; MarRTTI KOSKENNIEMI,
FroMm AroLoGy To UtoPriA: THE STRUCTURE OF INTERNATIONAL LEGAL ARGUMENT 562 (2005).
On Koskenniemi’s influence on the recent development of the understanding of international
law, see Special Issue: Marking the Republication of ‘From Apology to Utopia’, 7 GERMAN L.J. 77—
1176 (December 20006), available at http://www.germanlawjournal.com/past_issues_archive
.php?show=128&volume=7. Koskenniemi’s turn to “legal formalism” makes the difference clear
between the critique of international law by the neo-conservatives and that formulated by the
authors influenced by Critical Legal Studies. For the former, international law is too universal
and aims at binding unduly the power of nation-states. For the latter, it is actually not universal
enough tending to privilege the strongest. From a progressive point of view — that means, if we
think that power can neither in domestic nor in international politics be accepted without
imposing legitimate boundaries in order to protect the weak — international law, albeit far from
being perfect, is the best tool we possess. This is simply the reason why we should use it, at least
the best we can.
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but always changeable free will. In the second case, international law would
become useless if we presuppose that global rules do not arise from a worldwide
discourse under condition of mutual recognition, but exclusively from the suc-
cessful imposition of hegemony by the nation (or nations) standing for universal
values. Fighting the battle between good and evil, the reasoning and values of the
other side are nothing but deceit; compromise under these conditions is always a
shady business.

Curiously, and for the first time in the history of political and legal thought,
the neo-conservatives have managed to combine both the skepticism of the uni-
versality of order and the conviction of the global validity of principles. Surely,
they do not go so far as to deny completely the sense of international law. Yet, their
approach limits its reach and range to such an extent that very little remains of its
normative content. Against what neo-conservatives believe to be “self-evident,”
there are many arguments that undermine both of the assumptions central to the
neo-conservatives’ marginalization of international law. First, the idea of the non-
necessity or impossibility of order on a universal scale is already largely falsified —
albeit, of course, indirectly — by some of the most important supporters of this
idea themselves. In fact, even the realists, although cautiously, accept the hypoth-
esis of some kind of diplomatic agreements aiming to constrain conflict,”® which
proves, at least, that in their opinion a certain degree of order is feasible and
desirable. Furthermore, even if it is correct that diplomacy cannot resolve the
prisoner’s dilemma because every player, being unsure about the behavior of its
opposing parties, may keep thinking that defiance can bring more payoffs than
compliance, it is worth considering whether the creation of a solid and controlla-
ble legal framework would not introduce the guarantee that would be able to
convince every player to comply. In fact, international law is nothing but such a
framework, overcoming the simple face-to-face level of diplomacy and putting at
disposal precisely those instruments super partes of shared normativity, formal-
ized dispute-settlement, controlling procedures and inclusion. Finally, as men-
tioned above, politicians and diplomats managed, even in the era of the most
successful development of nationalism, to lay the foundations of an important
part of contemporary international law. The facts that the system they grounded
largely collapsed along with the outbreak of World War I, or that Manley
Hudson’s beloved League of Nations was not able to prevent the carnage of
World War II, can hardly be seen as proof of the non-necessity or even impossi-
bility of a universal order. The archaic reaction to this history is to throw the
baby out with the bath water and reject altogether the notion of an international
order regulated by law. But there is an alternative response to the 20™ century’s

°¢ MORGENTHAU, supra note 34, at 505.
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failures. Provided that order is always fragile, and that the more complex and far-
reaching interactions are, the more delicate the set of norms regulating them will
be, the horrifying backstrokes of the 20™ century demonstrate that an interna-
tional law concerned merely with coexistence and coordination is too porous and
unambitious to guarantee the stability of order, requiring instead a more ambi-
tious and vigorous law of cooperation within a universally valid legal framework
committed to peace and to the protection of the fundamental human rights.”” In
other words, the atrocities of the first half of the last century®® do not prove, thus,
that international law went too far, but rather that it did not go (yet) far enough.”

Second, claims of possessing the unique key to universally valid principles, no
matter which nation may proclaim it, should be viewed very skeptically. It is, in
fact, not by chance that the neo-conservative definition of the values that should
be defended on a global scale reflects precisely a certain Western vision, largely
identifiable with the interests of Western nations. They admit no doubt, for
instance, on the centrality of exercise of free economic entrepreneurship. Even
authors like Deepak Lal, who are moderate in arguing for forced democratic
change outside of the Western world, are committed supporters of a global “mod-
ernization”® based on the free market economy as well as of a definition of peace
directly linked to the maintenance of a free market global order. Then we have,
coming in second, the rights of political freedom asserted by Kagan. No mention
of the universal validity of social rights, however, can be found in neo-conservative
writings — a meaningful silence significantly corresponding to a well-known bias
of a certain Western tradition. The skepticism concerning how universal the neo-
conservative principles really are should not lead us, however, to the platitudi-
nous relativistic conclusion that no right or value should be seen as universal
because values are nothing but the unexportable product of a particularistic
culture. On the contrary, there are good reasons for the argument that political
freedom must be understood as a fundamental right of every human being and

On the concepts of an international law of coexistence, coordination, or cooperation, see Armin
von Bogdandy, Globalization and Europe: How to Square Democracy, Globalization, and
International Law, 15 Eur. J. INT'L L. 885 (2004).

This reference to the atrocities of the first half of the 20th century does not mean, obviously,
that in the second half we did not have shocking events of violation of human rights determined
by armed conflicts. However, what we see, in this second case, is less the consequence of wars
between organized political entities (states) and more the output of irregular conflicts hardly
checked by international law. The re-positioning of the challenges to human rights protection
can, therefore, also be interpreted as pleading for a further deepening of international law, up to
the areas traditionally covered by national sovereignty.

** HupsoN, supra note 1, at 16.

0 LAL, supra note 49, at 35.
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that a certain degree of economic freedom constitutes an essential part of individ-
ual liberty. Not less good reasons stand, however, for the importance of social
rights as a guarantee for the actual exercise of individual and political freedoms.*!
Universality of rights and values can thus be achieved only by inclusive proce-
dures extending to all individuals and groups involved the opportunity to express
their well-motivated preferences.

Having established that the denial of the universality of rights and values is,
from a normative and conceptual point of view, simply untenable, it also must
be pointed out that such a universality is neither an inherent feature of a meta-
physical assumption on human nature and society, in the sense that fundamental
rights and values would be part of a pre-critical and non-reflexive definition of
the “essence” of mankind, nor a quality possessed by a somehow privileged polit-
ical community, the duty of which would then be to expand the truth. Rather,
the universality of rights and values is much more a result than a precondition,
insofar as it should be understood as the product of a discursive process includ-
ing all really and potentially interested individuals and groups. In this sense, uni-
versality is guaranteed by procedures, not by ontological contents. Furthermore,
the importance of international law is located precisely in this context, namely, as
the formal expression of the rules of an inclusive discourse and participation on a
worldwide scale. Asserting the unilateral possession of higher values and curtail-
ing, in this way, the inclusive discourse of all involved individuals and groups,
the neo-conservative thought flows eventually into a radicalization of hegemon-
ism: indeed, the interests and traditions of a single community are now re-defined
in order to tackle the needs of globalization, yet without being opened to a
sincere universalization. Globalizing a community’s values, but not universalizing
them, is thus the most recent answer of the particularistic holistic paradigm of
social, political and legal order to the challenges arising from a more closely
interconnected world.

o1 AMARTYA SEN, CHOICE, WELFARE AND MEASUREMENT (1982); AMARTYA SEN, RESOURCES,
VALUES, AND DEVELOPMENT (1984); AMARTYA SEN, COMMODITIES AND CAPABILITIES (1985);
AMARTYA SEN, INEQUALITY REEXAMINED (1992); HENRY SHUE, Basic RicHTS: SUBSISTENCE,
AFrFLUENCE, AND U.S. ForeigN Povicy (1980); NorBErRTO BOBBIO, IL TERZO ASSENTE (1989);
JorGeEN HaBERMAS, FAKTIZITAT UND GELTUNG 156 (1992); ErRNST TUGENDHAT, VORLESUNGEN
UBER ETHIK (1993); THE QuALITY OF Lire (Martha Nussbaum & Amartya Sen eds., 1993);
WorLD HUNGER AND MoraLity (William Aiken & Hugh La Follette eds., 1995); PHILOSOPHIE
DER MENSCHENRECHTE (Stefan Gosepath & Georg Lohmann eds., 1998); RecHT AUF
MENSCHENRECHTE. MENSCHENRECHTE, DEMOKRATIE UND INTERNATIONALE PoLrtik (Hauke
Brunkhorst, Wolfgang R. Kohler & Matthias Lutz-Bachmann eds., 1999).
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In conclusion, the results of my enquiry can be summarized as follows:

* Beyond the borders of nation-states, forms of global interaction potentially
connect human beings all over the world. Though not as thick as within sin-
gle political communities, this interaction comprehends basic elements of
potential and actual communication, including a certain degree of empathy
as well as social, economic and political interchange.

* In order to be effective, i.c. to become more than merely abstract claims, the
normative conditions for the participation in human interaction are to be
expressed in legal frameworks. International law lays down these conditions
with regard to the worldwide communication among humans.

* Insofar as the worldwide communication among humans is an undeniable
fact that requires order and, thus, must be subjected to a legal framework,
international law is an essential instrument the function of which cannot be
denied or substituted by the globalization of unilateral claims.

* International law derives its universality from its inclusive procedures. That
means that every concerned subject should have the opportunity to partici-
pate in determining the norms it will have to observe. Through the principle
of equal sovereignty, international law traditionally extended this chance only
to states. Such a limitation — as neo-conservatives have correctly pointed out —
may eventually generate oppression against individuals, particularly in a world
still characterized by a minority of liberal democracies. However, the conse-
quence they draw is short-sighted and biased by particular interests. The
rejection of the normative potential of international law is not the solution,
but rather its extension and redefinition. For instance, the principle of the
equal sovereignty of states can be amended (not substituted, however, at least
at the present time) by the idea of the equal sovereignzy of peoples, as well as the
legitimacy of international organizations could be improved by well-balanced
reforms. Surely these claims should be seen, for the time being, as regulative
ideas helping us to interpret and enhance international law. Nevertheless,
they are not chimerical. They are based upon real political and legal processes;
otherwise they promise to address the problems of a globalized world with a
greater sense of justice and sustainability than the neo-conservative retreat to
the national community’s fortress, refusing to listen to arguments clearly
resounding from outside.






Yom Kippur in Hell: The Empty Life of
International Law

By Ed Morgan

A. Literature and Law in Relief

Despite its reputation for progress in resolving conflict,' international law has
much to atone for. Armed with a potent mandate for implementing peace and
security,” international legal actors have faltered in their attempts to act collec-
tively in the cause of world order,® or to curb the actions of those who would
ignore the collective enterprise. The law’s dictates, even in areas crucial to interna-
tional relations such as the law of war* or the rules governing national territory,’
are at once voluminous and vacuous,® with regimes of interstate cooperation
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See, e.g., Human Rights in Conflict Resolution: The Role of the Office of the High Commissioner for
Human Rights in UN Peacemaking and Peacebuilding (Medford, MA: Tufts University, 2004);
Report of the Secretary-General pursuant to the Statement adopted by the Summit Meeting of
the Security Council on 31 January 1992, An Agenda for Peace, Preventative Diplomacy, Peace-
making and Peacekeeping, June 17, 1992, U.N. Doc. A/47/277; Anne Orford, The Politics of
Collective Security, 17 Micn. J. INT'L L. 373 (1996); JouN G. CoLLIER & VAUGHAN Lowe, THE
SETTLEMENT OF DISPUTES IN INTERNATIONAL LAw: INSTITUTIONS AND PROCEDURES (1999).
U.N. Charter art. 39 (“The Security Council shall determine the existence of any threat to
the peace, breach of the peace, or act of aggression and shall make recommendations, or decide
what measures shall be taken in accordance with Articles 41 and 42, to maintain or restore
international peace and security.”).

For a survey of relevant developments on collective action and the Security Council, see DANESH
SaroosHI, THE UNITED NATIONS AND THE DEVELOPMENT OF COLLECTIVE SECURITY: THE
DeLEGaTION BY THE UN SECURITY COoUNCIL OF 1TS CHAPTER VII PowERs (2000).

Legal pronouncements of the prohibition on armed force, ¢.g., Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States), 1986 I.C.]. 14, are easily met by declarations of
the right to self-defense, e.g., Legality of the Threat or Use of Nuclear Weapons, 1996 1.C.J. 226
(Advisory Opinion).

Compare the rule of utti possidetis, or territorial integrity of existing states, Reference Re Secession
of Quebec, [1998] 2 S.C.R. 217, with the right of self-determination for those oppressed by
existing states, Legal Consequences of the Continued Presence of South Africa in Namibia, 1971
I.C.J. 16 (June 12) (Advisory Opinion).

H.E. Judge Gilbert Guillaume, President of the International Court of Justice, Address to the
United Nations General Assembly, Oct. 26, 2000, available at http://www.icj-cij.org/presscom/

Miller & Bratspies (Eds), Progress in International Law, pp. 119-132.
© 2008 Koninklijke Brill NV. Printed in the Netherlands.
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handily dispatched by notions of the sovereign independence of states.” Having
created a universe replete with empty promises, it is little wonder that interna-
tional lawyers periodically flog themselves with guilt and declare a need to release
their bonds and start anew.®

This chapter explores the idea, or rather the mirage, of Harvard Professor Manley
O. Hudson’s progress in international law.” It does so by examining a specific case
study from the Cold War era: the conflict resolution efforts of the Security Council
in the aftermath of the 1973 Arab-Israeli war. It is my contention that the paralysis
that characterized the central peacemaking institution at this point in its history is
not unique to the specific moment in time. Rather, the historic case study demon-
strates that instances of international law’s “progress,” as scholars are prone to think
of such significant institutional and doctrinal events,'® are more akin to markers
along the meandering route of an empty vessel. Hudson’s claims of progress in
1931 were blind to the imminent conflagration that would soon consume the
world and, in the process, confirm international law’s impotence. Claims of progress
in international law in view of the affairs of the last half-century are equally empty.

In terms of its methodology, this chapter traces the apparent identity,'" or at
least the strong family resemblance,'” between the themes of international law

index.php?pr=848&p1=68&p2=18&search=%22Guillaume%?22 (“the case files [of the International

Court of Justice] remain disturbingly voluminous”).

Compare Nuclear Test Cases (Australia v. France; New Zealand v. France), 1974 1.C.J. 253

(Dec. 20) (today’s international relations are governed by laws of good faith and cooperation),

with The S.S. Lotus (France v. Turkey), 1927 PC.L]. (ser. A) No. 10 (criminal jurisdiction is for

each state to determine for itself, regardless of the impact on another state).

8 Anne-Marie Slaughter, 7he Future of International Law: Ending the U.S. — Europe Divide, CRIMES
oF WAR PROJECT, September 2002, http://www.crimesofwar.org/sept-mag/sept-slaughter.html
(“As in 1945, or perhaps in 1943 with the adoption of the Atlantic Declaration spelling out the
goals of the war, the EU and the U.S. should be working with all like-minded nations to
strengthen existing international rules and institutions and to develop new ones to address new

~

threats. ... We get there by appreciating the many ways in which international law itself has
changed and by being much more flexible about how it develops in the future. When I say ‘we’
here, I intend to address my fellow international lawyers ...”). See also Foley, in this volume.
Tep GALEN CARPENTER, The Mirage of Global Collective Security, in DELUSIONS OF GRANDEUR:
Tue UNiTED NATIONS AND GLOBAL INTERVENTION 13-29 (1997).

ManiLey O. HUDSON, PROGRESS IN INTERNATIONAL ORGANIZATION (1932).

The identity between literature and law is more of an aesthetic one. See TERrY EAGLETON, THE
IpEoLOGY OF THE AESTHETIC 281 (1991) (describing the aesthetic sense as “a community
of subjects now linked by impulse and fellow-feeling rather than by heteronomous law, each
safeguarded in its unique particularity while bound at the same time into social harmony ...”).
LupwiG WITTGENSTEIN, PHILOsOPHICAL INVESTIGATIONS 31 (G.E.M. Anscombe trans., 1953)
(thematic unities in games and other matters elude real definition, but are susceptible to

©

arrangement in accordance with “family resemblances”).
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and the short stories of Yiddish writer I.L. Peretz."® In the piece for which the
chapter is named, “Yom Kippur in Hell,”"* Peretz relates the poignant tale of a
cantor who has an extraordinarily beautiful voice and who leads his entire town
in enchanting prayer. Although the cantor himself lacks personal piety, his voice
so inspires the townsfolk that they pray constantly and are all treated as devoutly
religious souls upon their deaths — so much so that the name of their town is
unknown to the occupants of hell.”” Upon hearing of this from a peddler who
died by accident while passing through the town, Satan steals the cantor’s voice,
prompting the cantor, in turn, to seek his revenge. He takes counsel from a
famous rabbi who explains that the voice will only return when the cantor is on
his deathbed during his last moments of life. In a desperate act of vengeance for
his lost voice, the cantor kills himself by drowning so that the water fills his lungs
and blocks the emission of the final burst of sound.

Since, under traditional Jewish law, one who commits suicide has indulged in
such a dire sin that he cannot be buried inside a graveyard, the cantor was assured
a posthumous audience with his nemesis. Upon entering the fiery underworld
and encountering Satan’s domain, the cantor burst forth with the voice that
had been blocked by the water, emitting a beautiful rendition of the Kaddish — the
prayer of mourning — sung in the special Yom Kippur melody. As the exquisite
sounds drifted through the air, the tortured inmates of hell all began to sing along
in atonement for their sins. One by one the sinners “flew out of the jaws of hell
and through the open door of paradise,”'® leaving behind only Satan’s devils and
the cantor himself. Tragically, it would seem that the cantor had only a coinciden-
tal talent, and was unable to fulfill his own promise. “As in his lifetime,” the reader
is told, “all repented through him but he himself could not repent. A suicide.”"’

The futility of salvation through empty prayer, as illustrated in Peretz
story, neatly parallels the futility of progress through empty doctrine, as exhi-
bited by international law. As indicated at the outset, this legal vacuum will be

13 Ttzhok Leibush Peretz (1851-1915) is one of the three widely acknowledged masters of Yiddish
literature (along with Mendele Mokher Seforim and Sholom Aleichem), and is generally consid-
ered the more literary and the greater realist of the trio. Whereas Mendele and Sholom Aleichem
wrote about shret/ life and were loved as folk heroes, Peretz appealed to the urbanized Polish Jews
of his era. See Syrvia RotHCHILD, KEYS TO A MaGic Door: THE Lire aND TiMES OF [.L. PERETZ
(1959).

" Tug L. PEreTZ READER 258 (Ruth Wisse ed., 2002) (all Peretz references are to this edition).

5 The town’s name is Lahadam, a Hebrew acronym for the phrase /o haya ha-davar meolam (“there
never was such a thing”). /d. at 259, n.1.

16 Jd. at 262.
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demonstrated by means of a case study of the Yom Kippur War of October 1973
and its aftermath. In this way, the hollow sound of the law’s voice can be heard
echoing through the corridors of the United Nations and across the battlefields of
inter-state conflict. While literary analysis of legal themes is most often used to
underscore the richness of the normative content,'® it is the theory of this chapter
that, in the international arena, a literary parallel can most usefully be deployed to
illustrate the broad and general emptiness of the law, and its accompanying lack
of progress.

B.  The Security Council’s Yom Kippur Resolution

During the fall of 1973, the Security Council engaged in intense deliberations
over the armed confrontation even before the fighting between Israel and Egypt,
and Israel and Syria had ended.” The result was a unanimous,* if vacuous cease-
fire resolution,?' whose substantive thrust was entirely self-referential.” In effect,
the best the Security Council, as the figure of international law, could come up
with in the wake of the 1973 war was a circular admonishment that the parties
adhere to the hotly debated wording of Resolution 242 passed in the wake of the

18 See, e.g., MarTHA NussBauM, PoETIC JusTICE 78 (1995) (“Sympathetic emotion that is teth-
ered to the evidence, institutionally constrained in appropriate ways, and free from reference to
one’s own situation appears to be not only acceptable but actually essential to public judgment.
But it is this sort of emotion, the emotion of the judicious spectator, that literary works con-
struct in their own readers, who learn what it is to have emotion, not for a ‘faceless undifferenti-
ated man, but for the ‘uniquely individual human being’”).

19" See Meir Rosenne, Legal Interpretations of UNSC 242, in UN Security CouNnciL REsoLuTION
242: THE BUILDING BLACK OF PEACEMAKING 29-34 (1993).

2 Security Council Resolution 338, adopted October 22, 1973, at the 1747th meeting, 14 votes
to none, with one member (China) not participating in the vote.

! Paragraphs 1 and 3 of S.C. Res. 338 (1973) provides:

The Security Council
1. Calls upon all parties to the present fighting to cease all firing and terminate all
military activity immediately, no later than 12 hours after the moment of the
adoption of this decision, in the positions they now occupy...
3. Decides that, immediately and concurrently with the cease-fire, negotiations shall
start between the parties concerned under appropriate auspices aimed at
establishing a just and durable peace in the Middle East.

2 Id. Paragraph 2 provides:

The Security Council ...
2. Calls upon the parties concerned to start immediately after the cease-fire the
implementation of Security Council resolution 242 (1967) in all of its parts.
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previous Arab-Israeli war.” If the existentialist conflagration involves interchange
for its own sake with no exit,” international law’s post-Yom Kippur ruling fits
the infernal bill.

Since the faithless chant of Resolution 338 reflects the normative void of its
predecessor, it is instructive to examine the interpretive debates surrounding the
Security Council’s most famous pronouncement of 1967.*° In Resolution 242,
the Council expressed its usual level of concern over the then-recently terminated
military campaign, affirmed in the usual way its commitment to the principles
of the U.N. Charter, and emphasized in standard phraseology the need to work
toward a “just and lasting peace” in the region.” Its two operative paragraphs then
addressed, in reverse chronological order, the beginning and the outcome of the
June 1967 war:

(i) Withdrawal of Israel’s armed forces from territories occupied in the recent
conflict;

(ii) Termination of all claims or states of belligerency and respect for and acknowl-
edgment of the sovereignty, territorial integrity and political independence
of every State in the area and their right to live in peace within secure and
recognized boundaries free from threats or acts of force.”’”

Any reading of the resolution made it clear that, at end of the conflict — when all
came to rest on the seventh day — the occupation of territories that had resulted
from Israel’s victory in the Six Day War would terminate, and the belligerency

# Security Council Resolution 242, adopted November 22, 1967, at the 1382d meeting, adopted
unanimously.

24 JEAN-PAUL SARTRE, No Exit, in No ExitT AND THREE OTHER Prays 47 (S. Gilbert trans., 1955)
(“Hell is — other people.”).

» The Security Council adopted twelve resolutions in 1967, seven of which dealt with the situa-
tion in the Middle East, two with the Cyprus question, two with the conflict in the Democratic
Republic of Congo, and one affirming the admission of the People’s Republic of Southern
Yemen as a new member of the United Nations. See Security Council Resolutions, 1967, avail-
able at htep:/[www.un.org/documents/sc/res/ 1967 /scres67 .htm.

% Resolution 242/67, supra note 23, Preamble (“Expressing ... emphasizing ... affirms ... affirms
further ...”).

¥ Id. The second part of Resolution 242 went on to further affirm the necessity

(a) For guaranteeing freedom of navigation through international waterways in
the area;

(b) For achieving a just settlement of the refugee problem;

(c) For guaranteeing the territorial inviolability and political independence of every
State in the area, through measures including the establishment of demilitarized
zones.
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that resulted in the Arab states” perpetual state of war against Israel would cease.?®
Both sides of the bargain were, in the words of Lord Caradon, the British repre-
sentative at the United Nations in 1967, “of equal validity and equal necessity.”*
The question on which the parties ultimately joined issue, however, was whether
one of these moves was predicated on the prior accomplishment of the other.

The legalities of each position were thrashed out in the pages of the American
Journal of International Law in the mid-1970s, with the Arab position coming out
first with a pre-emptive defense by Kuwaiti international lawyer Ibrahim Shahita,*
and the Israeli view set out in response by Yale law professor and former State
Department official Eugene Rostow.”’ While the former maintained that the Yom
Kippur surprise attack by Egypt and Syria was itself a defense against the aggres-
sive 1967 occupation,® the latter asserted that absent peace treaties Israel was
entitled to occupy the 1967 territories by virtue of its own defensive needs.”® Both
positions, in other words, were founded on attenuated theories of self-defense; at
the same time, both acknowledged the complexity of the matter.*

The most interesting part of the debate between these legal scholars is that it
came almost directly on the heels of, and seemed engulfed by, another much
more famous debate in the pages of the same renowned journal: the Franck-
Henkin debate over the use of armed force generally in international law. Writing
in 1970,% at the height of the Cold War-era stalemates that paralyzed the United
Nations,*® New York University law professor Thomas Franck pronounced the

2 Rosalyn Higgins, 7he June War, the UN. and Legal Background, 3 J. Cont. Hist. 271 (1968).
See also Report of the Secretary-General presented pursuant to Security Council Resolution 331
(1973), Apr. 20, 1973, U.N. Doc. $/10929, May 10, 1973.

2 Speech of Lord Caradon, 22 SCOR, 1377th meeting 4-5 (1967).

3 Ibrahim EI. Shahita, Destination Embargo of Arab Qil: Its Legality Under International Law,
68 Am. J. InT’L L. 591 (1974).

3" Eugene V. Rostow, The Illegality of the Arab Attack on Israel of October 6, 1973, 69 Am. J. INT'L

L. 272 (1975).

Shahita, supra note 30, at 607 (“Egypt and Syria as the states vested with sovereignty, but illegal-

ly deprived of actual control, over territories occupied by Israel were thus entitled to seek redress

for the protection of their territorial integrity.”).

Rostow, supra note 31, at 276 (“Israel is legally entitled to remain on the cease-fire lines of 1967
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as the occupying power until the parties themselves reach an agreement of peace in conformity
with the principles and provisions of Resolution 242.”).

Shahita, supra note 30, at 598 (“The legal complexities of the Arab-Israeli conflict are many.”).
Rostow, supra note 31, p. 281 (“The Security Council fully recognized the difficulties of the
undertaking, against the background of the tragic history of the problem.”).

% Thomas Franck, Who Killed Article 2(4)?, 64 Am. J. INnT'L L. 809 (1970).

For general political history, see THomas J. McCormick, AMERICAS HALF-CeENTURY: U.S.
ForeigN Poricy IN THE CoLp WaR (1989); Joseru L. NoGee & Rosert H. DONALDSON,
SovieT ForeigN Poricy siNcE WorLD WAR II (1998).
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death of article 2(4) of the U.N. Charter.”” His prognosis was that “changing
notions of international relations...have combined to take advantage of these
latent ambiguities [in the meaning of article 2(4)], enlarging the exceptions to
the point of virtually repealing the rule itself.”*® The famously pessimistic assess-
ment illustrates the extent to which the centerpiece of the U.N. Charter’s sub-
stantive reform of international law® — the article 2(4) prohibition on the use of
force — was hollow at the core.

The cynical eulogy for a pacifistic world order was followed, not by any attempt
to resurrect the post-war optimism of the United Nations” founders,” nor by any
normative alternative, but rather by the view that, although “[t]he occasions and
the causes of war remain... the sense [if not the fact] that war is not done has
taken hold.”*! Writing from the other end of the city, as it were, Columbia law
professor Louis Henkin responded to Franck with the theory that, contrary to
the many skirmishes and superpower nuclear standoffs that characterized the
early 1970s, the “ills of the international body politic” were not terminal.”* What
had replaced pacifism as a norm governing state conduct, he opined, was the
notion that states could not engage in warfare without a legally cognizable justifi-
cation.” Regulatory innovation — progress by another name — came in the form
of a dialogic approach to foreign relations in which a rootless, but legalized
discourse was an acceptable substitute for substantive law.

In a mere twenty-five years, Henkin’s thesis suggested, the use of aggressive
force had gone from being “the supreme international crime”™ to a technical

% U.N. Charter art. 2, provides:
The Organization and its Members, in pursuit of the Purposes stated in Article 1,
shall act in accordance with the following Principles...
(4) All Members shall refrain in their international relations from the threat or use
of force against the territorial integrity or political independence of any state,
or in any other manner inconsistent with the Purposes of the United Nations.

% Franck, supra note 35, at 822.
% Id. at 809 (describing the Charter of the United Nations as “a solemn treaty giving effect to [the

°

original signers’] determination ‘to save successive generations from the scourge of war ... ””).
% For a discussion of the political environment of the 1945 San Francisco conference at which he
U.N. Charter was drafted. See CLaARK MELL EICHELBERGER, THE UNITED NATIONS CHARTER:
WhaT was DoNE AT SaN Francisco (1945).
Louis Henkin, 7he Reporss of the Death of Article 2(4) are Greatly Exaggerated, 65 Am. J. INT'L L.
544, 545 (1971).
2 Id. at 544.
# Id. (“What has become obsolete is the notion that nations are free to indulge in [warfare] as
ever, and the death of that notion is accepted in the Charter.”).
# Judgment of the International Military Tribunal, Nuremberg, September 30, 1946, 22 Trial of
the Major War Criminals 411, 427 (1948).
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discussion about formal legal categories.”” Although an attack by one U.N. mem-
ber state on another could still be labeled a “serious breach of an international
obligation of essential importance for maintenance of international peace and
security,” the first use of force did not necessarily amount to a legally recognizable
act of aggression if the circumstances did not otherwise justify this characteriza-
tion.”” Likewise, economic coercion and other endangerment could amount to a
form of impermissible aggression, or could be a considered a non-aggressive form
of coercive state conduct.”’ By the time the October 1973 war in the Middle East
rolled around, international law had all but exhausted its categories; it could, accord-
ingly, provide doctrinal support for such disparate acts as the Soviet Union’s 1968
invasion of Czechoslovakia® and the United States’ 1960 blockade of Cuba.’!
Turning back to the “Question of Palestine,” as the General Assembly had
delicately put it in 1947,°* it is little wonder that legal scholars faced off so
squarely. The resolutions that had come with the termination of the 1967 war
were subjected by states and by the U.N. itself to diametrically opposed inter-
pretations: they had either so disadvantaged Israel that it had to withdraw and
re-expose itself to further war,” or they had so disadvantaged the Arab states
that any Israeli withdrawal would only take place under “conditions amounting

® For a prominent example, see Record of the Security Council, 12 S.C.O.R. (783d meeting),

U.N. Doc. S/PV. 783 at 7, Aug. 20, 1957 (debating whether article 2(4) applies to U.K. mili-

tary intervention in the non-sovereign Imamate of Oman).

Draft Articles on State Responsibility, iz Report of the International Law Commission, 32

G.A.O.R. Supp. 10 U.N. Doc. A/32/10 at 1 (1977).

7 Resolution on Definition of Aggression, G.A. Res. 3314, 29 G.A.O.R., Supp. 31 U.N. Doc.
A/9631 at 142 (1974), annex article 2 (“a determination that an act of aggression has been com-
mitted would not be justified in the light of other relevant circumstances ...”). Does this statement
have resonance in the context of the current Iraq war?

# Report of the Secretary General on the Question of Defining Agression, U.N. Doc. A/2211,

Oct. 3, 1952, section VI, 55 (defining “indirect aggression”).

Declaration of the Principles of International Law concerning Friendly Co-operation among

States, G.A. Res. 2625, 25 G.A.O.R., Supp. 28 U.N. Doc. A/8028 at 121 (1970).

See Sovereignty and International Duties of Socialist Countries, Pravda, Sept. 25, 1968, reprinted

in7 ILM 1323 (1968) (trans. N.Y. Times, Sept. 27, 1968) (called the Brezhnev Doctrine).

> Proclamation No. 3504, 47 Dep't State Bull. 717(1962), 27 Fed. Reg. 10401 (1962) (proclaim-
ing naval blockade in wake of Cuban missile crisis).

2 G.A. Res. 104 (S-1), U.N. Doc. A/310, 6-7 (1947) (establishing special committee on the
question of Palestine). See Omar M. Dajani, Stalled Between Seasons: The International Legal
Status of Palestine During the Interim Period, 26 Denv. J. INT'L L. & PoL’y 27 (1997) (“Palestine
first appeared on the United Nations agenda as a question.”). See also EDWARD SaID, THE
QUESTION OF PALESTINE 3-9 (1979).

3 G.A. Res. 2628 (XXV), Nov. 4, 1970, G.A.O.R. 25th Session, Supp. No. 28 U.N. Doc. A/8028
at 5; G.A. Res. 2799 (XXVI), Dec. 13, 1971, G.A.O.R. 26th Session, Supp. No. 29 U.N. Doc.
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to the liquidation of the whole Palestine question.” In tangent with the legal
documentation, two different perspectives were expressed on the conduct of the
parties: either Israeli actions were entirely duplicitous, “prompting Arab govern-
ments to adopt in subsequent years a negative position towards further negotia-
tions on the subject,” or Arab positions were entirely belligerent, insisting on
“[n]o peace with Israel, no recognition of Israel, no negotiations with it...”*

In reiterating for 1973 the indeterminate resolutions of 1967,” the Security
Council did more than simply miss one more chance to bring legal closure to the
Israeli-Arab conflict — to make progress toward a regional politics that could con-
cretize the outcomes of a technocratic law.’® It effectively repressed any creative
desire to escape, or do anything more than to chant by rote and to thereby re-
create, the intellectual box into which it had placed itself.*” In stifling its natural
urges toward progress, the law may have seen the competing themes of its prior
pronouncements as reflecting irreducible positions; and, though internally antag-
onistic, such a perception would kindle no attempt at legal reconciliation.
Alternatively, in quenching any thirst for reform, the law may have seen the mul-
tiple themes of its own resolutions as reflecting a passionless harmony; and, though
bland and ineffectual, such a perception would light no fires of doctrinal change.

C. The Empty Life of International Law

ese two alternative impediments to progress — antagonism and banality — are
These two alternat ped ts to prog tag d banality
perhaps best illustrated in LL. Peretz’s story, “Uncle Shakhne and Aunt
akhne.” e narrator of the tale relates the melancholy story of his own
Yakhne.”® Th tor of the tale rel th lancholy y of h

A/8429 at 82; G.A. Res. 2949 (XXVII), Dec. 8, 1972, G.A.O.R. 27th session U.N. Doc.
A/4548, Part 1, 24 (“[TThe acquisition of territories by force is inadmissible and...consequently
territories thus occupied must be restored.”).

> Syrian Ambassador Tomeh, Speech to Security Council, 22 S.C.O.R., 1382d meeting, Nov. 22,
1967, at 2.

55 Shihata, supra note 30, at 603.

Rostow, supra note 31, at 69 (quoting the Arab League’s Khartoum Resolution of Sept. 1, 1967,

reprinted iz Y. ALEXANDER & N. KiTTRIE, CRESCENT AND STAR 427-29 (1973).

7 S.C. Res. 338 (1973), para. 2, supra note 18 (“Calls upon the parties concerned to start ...
implementation of Security Council resolution 242 (1967)”).

58 See David Kennedy, Introduction for the Participants, 16 LEIDEN J. INT'L Law 839 (2003) (“If the
work for the last century was to build a law which might constrain politics — our work now may
be to build a global politics which can contest the outcomes of a technocratic law.”).

% Makau Mutua, Human Rights International NGOs, A Critical Evaluation, in NGOs AND HuMAN
RicHTs 151-63 (Claude E. Welch ed., 2000) (international human rights movement replicates
the same power structure it seeks to counter).

¢ Tye L. PERETZ READER, supra note 14, at 171-78.



128 Ed Morgan

arranged marriage and that of his aunt and uncle, in the process detouring into
numerous side comments that lead seemingly nowhere, but that fill the fabric of
the narrative with a tangle of dangling threads. This technique is introspective
in the extreme, although it is, by the way, something that more or less should
never be done in a piece of academic writing, unless it is getting close to Tisha
B’Av and the idea of the Temple’s destruction and the fall of the Israelite king-
dom is too much for a sound mind to bear, but I digress and really should be
getting back to the matter at hand.®' The point of the narrative is that a story
woven together with nothing but loose ends is a form of discourse whose com-
peting parts are more prominent than its narrative whole, or, more accurately,
its narrative hole. The parallels to international law hardly need to be
remarked.

The interesting thing about the strained relationship between Peretz’s first
person narrator and his newly-wed wife,* is that it is precisely as loveless as the
otherwise affectionate relationship between his Aunt Yakhne and Uncle Shakhne.
While the former depicts incompatible partners that have been forced together
by community pressure, the latter reflects the passionless compatibility of sibling-
like twins.®® They represent, in other words, the combined themes of anta-
gonism and banality, both undermining the sexual energy of the marital bed.®

6! Peretz’ asides contain social commentary that appears otherwise gratuitous to the story’s plot.
Thus, the morning after his unfortunate wedding, he relates:

And I was very anxious to see what my wife Chavele looked like, even though last
night at the wedding feast I hadn’t thought to glance her way; the big parade was
on my mind then. Now I didn’t know what to say to her: ‘Chave’ is too familiar.
“Wife’ sounds vulgar. Does everybody have to know that she’s my wife?

The truth is that to this day I don’t like the ‘liberal’ custom of husbands and wives
walking everywhere together, and arm in arm, so that no one will, God forbid,
mistake it, everyone must know what happened — who and with whom! There’s
no sense in it! And these same liberal Germans make fun of the washbasin in the
study house because we rinse our hands in public.

Id. at 173.

Little in the way of biographical data is known of Peretz’ own involvements with women,
although it appears that the marriage arranged for him by his father to the daughter of a known
intellectual resulted in more of a bond between Peretz and his father-in-law than between Peretz
and his wife. Ruth R. Wisse, Introduction, in THE 1.L. PERETZ READER, supra note 14, at xxiv.
See also Paul Kreingold, I.L. Peretz, Father of the Yiddish Renaissance, 12 FipELIO, No. 2 (2003)
(“The failure of Peretz’s first marriage demonstrates the conflicts Jewish society experienced
because of changes brought on by the Haskalah [enlightenment].”).

On Peretz’ views of community and family, see S. Niger, Cedars of Lebanon: An Appreciation of
L L. Peretz, 27 COMMENTARY, No. 6 (1959).

For Peretz’ views on sexuality, see Seth L. Wolitz, Venus or Shulames? I.L. Peretzs Conundrum,
6 Sravic ALMANACH (South Africa) 223-33 (2000).
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Furthermore, scholars have noted that for Peretz, “the sexual and creative urges
were closely linked,”® so that one cannot help but see a self-contemplative edge
to the tale. Given that the narrator identifies himself as a twist on Peretz as author,
the story of empty marriage becomes an allegory for the empty life of the writer
within the community and the family.®

The void at the center of the Security Council’s deliberations likewise arises
from a combination of the antagonistic and the banal. On one hand, Resolution
242 characterizes the Israeli hold on territories as both defensive and aggressive
while the Arab states’ posture is both passive and belligerent.” The antagonism
of the world community’s norms — with every use of force being both illegal and
justifiable — has stifled every creative urge in the U.N.’s deliberative body. On the
other hand, Resolution 338’s mundane repetition of prior holdings was emi-
nently compatible with the fraternal order of Security Council members. The
banality of the binding decisions made within the U.N. family — with every reso-
lution having something for everyone and nothing to dispute — has soothed even
the most creative edge in the Security Council’s chamber. Like Peretz’s narrator
and his wife, the norms of international law are harsh to the point of head-on
collision; and like Aunt Yakhne and Uncle Shakhne, the norms of international
law are harmonious to the point of being facile.

© Wisse, supra note 62, at xxiv.
% The writer/narrator of “Uncle Shakhne and Aunt Yakhne” takes a deconstructive turn:

My uncle’s name was Shakhne and my aunt’s name was Yakhne.

Whether this was purposely arranged by a special providence to spare me the
trouble of thinking up rhymes for their names if I should decide to write a poem
about them, or whether it was purely accidental, I don’t know! The truth is that
if a special providence had dedicated itself to providing me continuously with
thymes, I would never write prose at all — only bad rhymes. And then there
would be nothing for a literary annual. Readers want only prose, and ordinary
prose at that, nothing complicated — ‘like a man speaking to his friend.” True,
they like to read, it’s an inherited trait, but they see no point in learning anything.
Still, one wants the honor.

But let’s get back to Uncle Shakhne and Aunt Yakhne.

THE L.L. PERETZ READER, supra note 14, at 171.

For a statement of Israel’s aggression and its neighbors’ corresponding defensiveness over the
years preceding October 1973, see Report of the Secretary-General presented pursuant to
Security Council Resolution 331 (1973) of Apr. 20, 1973, U.N. Doc. $/10929, May 10, 1973.
For a statement of Israel’s defensive posture and its neighbors™ corresponding belligerency over
the years preceding October 1973, see S.C. Resolution 95 (1951), Sept. 1, 1951, 10 S.C.O.R,,
688th meeting, paras. 98-102, at 20; and S.C. Resolution 118 (1956), October 13, 1956, 11
S.C.O.R,, 743d meeting, 18.

67
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All of this not only reverberates back in time, but has traveled forward as well.
Thus, contemporary international law holds that, generally speaking, the right of
self-defense exists where a party is responding to an attack on its territory from
across a frontier,®® while it also holds that Israel cannot defend against attacks
from the territories it occupies beyond its frontiers.®” Likewise, international pro-
nouncements hold that the right of self-determination can be vindicated only by
methods which conform to the non-violent norms of the U.N. Charter,”® while
they authorize violent resistance for those denied political independence by
Israel’s occupation.”” On the other side of the coin, the law provides generally
that acquisition of territory by force of arms is illegal,”* while it has provided
grounds for recognizing Israeli title to specific territories, which came under its
control only by force of arms.”® The law may be a qualitatively empty vessel, but
it is also a cauldron that is boiling over with random content.

D. No Relief for the Law

All of this brings us back to the gates of hell. There is, of course, no true exit from
this particular inferno — neither in legal doctrine nor in literature. Nevertheless,
the literary depiction provides a graphic, stripped-down portrayal of the dearth

6 Nicaragua Case, supra note 3, para. 195 (“[A]ln armed attack must be understood as including

not merely an action by regular armed forces across an international border, but also the sending
by or on behalf of a State of armed bands, groups, irregulars or mercenaries, which carry out acts
of armed force against another State ...”).

Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 2004
I.C.J. No. 131, para. 139 (Advisory Opinion) [hereinafter Legal Consequences Case] (conclud-
ing that since sovereignty is in abeyance across Israel’s frontier, “Article 51 of the Charter

69

[together with the customary right of self-defense] has no relevance in this case.”).
7 General Assembly Resolution Defining Aggression, U.N. Doc. A/Res 3314 (XXIX), Dec. 14,
1974, arts. 3(f) & (g), 7.
Resolution on Occupied Territories, G.A. Res 37/43, Dec. 3, 1982, available at http://domino
.un.org/UNISPAL.NSF/0/bac85a78081380fb852560d90050dc5£2OpenDocument (“Reaffirms

the legitimacy of the struggle of peoples for independence, territorial integrity, national unity

7

and liberation from colonial and foreign domination and foreign occupation by all available
means, including armed struggle.”).
72 Declaration on Principles of International Law concerning Friendly Relations and Co-operation
among States, October 24, 1970, G.A. Resolution 2625 (XXV) (“No territorial acquisition
resulting from the threat or use of force shall be recognized as legal.”).
73 'The International Court of Justice has identified Israeli illegality in and around Jerusalem as be-
ing limited to the occupation of East Jerusalem, with a corresponding implication that title over
West Jerusalem is legally recognized. Legal Consequences Case, supra note 69, para. 151 (“Israel’s
violations of its international obligations stem from the construction of the wall and from its

associated régime, cessation of those violations entails the dismantling forthwith of those parts of
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of meaning.”* Legal texts, by contrast, render this paucity of substance in a more
abstract mode, covered in complexity.”” International law thus manages to hide
for its participants the very thing that I.L. Peretz has been credited with exposing
in his own Yiddish-speaking society: “the will for self-emancipation.””®

As the cantor in the Peretz story wailed his soulful song in the face of Satan
and his workers, a momentary mirage appeared on the horizon that would make
a short-sighted observer think that salvation from the tiresome labor was about
to be achieved. But, as the Security Council aptly demonstrated in the wake of
history’s most militarized Yom Kippur, any semblance of meaningful doctrine — of
international legal progress — was a superficial one. The tortuous interpretations
of Resolution 242 (1967) were enforced as law by Resolution 383 (1973),”
allowing the ghosts of prior debates about enforceability to rise to legal paradise.
But the debates soon became crowded with the same conflicting positions as had
preceded the Council’s pronouncement and had led to the war.

As narrated by Peretz, “when [the cantor] reached the prayer in the Shimenesre
that praises God the Resurrector, the dead came back to life and answered ‘Amen’
in one voice.””® However, the glimmer of progress was a fleeting image seen only
by the short-sighted. The souls indeed escaped their torment at the sound of the
cantor’s voice and ascended to heaven, but no doctrinal reform can last forever.
“After a while hell filled up again,” writes Peretz. “New quarters were added, but
still the crowding was great.”””

that structure situated within the Occupied Palestinian Territory, including in and around East
Jerusalem.”). Under the terms on which the League of Nations Mandate for Palestine was termi-
nated, the entire city was to be a corpus separatum. Palestine Partition Resolution, G.A. Res.
181(II), Nov. 29, 1947. See also Statute for the City of Jerusalem, Trusteeship Council, 6th
Session, Doc. T/592, Apr. 4, 1950, art. 1 (“The present Statute defines the Special International
Regime for the City of Jerusalem and constitutes it as a corpus separatum under the administra-
tion of the United Nations.”).

74 Dana Gioia, Why Literature Matters, BostoN GLOBE, Apr. 10, 2005 (“[M]ore ancient Greeks learned
about moral and political conduct from the epics of Homer than from the dialogues of Plato”).

75 It is Tom Franck who has most prominently identified the sheer complexity of contemporary

international law as one of the signs of its maturation. THomas M. FRANCK, FAIRNESs IN

INTERNATIONAL Law AND INsTITUTIONS 11 (1995) (“These economic, social, and political con-

ditions have eventuated at the same time as the international legal system has reached a high level

of maturity and complexity.”).

76 SoL A. LiptziN, A HisTORY OF YiDDISH LITERATURE 56 (1972).

77 Scholars on both sides of the Middle East divide seem to agree on the elevated stature that
S.C. Res, 338 gave to S.C. Res. 242. See Shahita, supra note 30, at 603 (“Doubts on the bind-
ing character of that resolution (242) have probably been erased, however, by the text of
Security Council Resolution 338 (1973)”); and Rostow, supra note 31, at 275 (“Resolution
242...was confirmed and made mandatory under Article 25 as a ‘decision’ by Security Council
Resolution 338 of October 22, 1973.”).

78 Tre I.L. PERETZ READER, supra note 14, at 262.
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Progress in International Organization:
A Constitutionalist Reading

By Christian Walter

A. Introduction

Harvard Professor Manley O. Hudsons book Progress in International
Organization was, in many ways, an audacious and visionary. His idea of an
“international government”' comes pretty close to the concept of “international
governance” popular in today’s scholarly discourse.” The book’s overall structure —
on the one hand a strong argument in favour of international co-operation,’ and
on the other hand a critical assessment of the position of the United States in the
international arena’ - operates as an excellent mirror for reflection on the current
hopes and concerns of many international lawyers. Hudson’s analysis of the
impact of accelerated communication on the political organization of the world
also bears striking similarities to current developments in the so-called “digital
age.” Writing in 1932, Hudson was referring to the changes provoked by postal
and telegraphic communication as well as steamship transportation in the 19®
century.’ But the current transformations are working along similar lines, when
the increased speed with which information may be distributed is qualified as an
important contribution to societal change.®

ManLey O. HubpsoN, PROGRESS IN INTERNATIONAL ORGANIZATION 6 (1932).

2 See KarL-HEINZ LADEUR, PUBLIC GOVERNANCE IN THE AGE OF GLOBALIZATION (2004);

see also GOVERNANCE-FORSCHUNG: VERGEWISSERUNG UUBER STAND UND ENTWICKLUNGSLINIEN
(Gunnar Folke Schuppert ed., 2005).

HupsoN, supra note 1, at chs. IV-VIIL

Id. at ch. IX.

Id. at 7.

Christoph Engel, 7he Internet and the Nation State, in UNDERSTANDING THE IMPACT OF
GrosaL NETwORKS ON LocaL Sociar, Porrricar aNp CurruraL VALUEs 201, 202 (Christoph
Engel & Kenneth H. Keller eds., 2000); Klaus Dicke, Erscheinungsformen und Wirkungen von
Globalisierung in Struktur und Recht des internationalen Systems auf universeller und regionaler
Ebene sowie gegenliufige Renationalisierungstendenzen, in VOLKERRECHT UND INTERNATIONALES
PRIVATRECHT IN EINEM SICH GLOBALISIERENDEN INTERNATIONALEN SYSTEM 15 n.13 (2000).

-V N Y

Miller & Bratspies (Eds), Progress in International Law, pp. 133-150.
© 2008 Koninklijke Brill NV. Printed in the Netherlands.
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History has proven other aspects of Hudson’s vision to be too optimistic,” or
to have fallen short of our debates, which have gone beyond that which he could
have predicted and analyzed in 1932.% Nevertheless, the general ideas in his book
provides useful guidance in looking at the current state of international affairs
from a constitutionalist perspective. The following chapter takes up some of the
ideas that may be found in Hudson’s book and relates them to the current debates
on the constitutionalization of international law on the one hand (Parts B. and
C.), and hegemony and unilateralism on the other hand (Part D.).

B. Is There An “International Constitution’

Without expressly comparing the organization of the international order to
national constitutional structures, Hudson refers to several aspects of interna-
tional relations in his era that bear similarities to our own era. I want to discuss
two important constitutional characteristics that are mentioned in Hudson’s
book (the idea of a “constitutional moment” and the requirement of democratic
legitimacy) in order to highlight important differences between the concept of a
constitution in national law and the constitutionalization of international law.

1. “Constitutional Moment”

It is often said in constitutional theory that the adoption of constitutions requires
a so-called “constitutional moment.” Constitutional moments are specific histor-
ical situations in which conditions are favourable for fundamental changes in the
organizational structures of a given society.” Such conditions often exist after a
successful revolution (a situation for which the United States or France in the
late 18" century may be taken as examples) or in situations of complete defeat
and devastation (exemplified by post-World War II Germany, when the Basic
Law was created). It is, however, unclear whether a “constitutional moment”
really is a necessary condition for the creation of new constitutional structures.'

7 'This relates notably to the Chapter on “World Peace.” HUDSON, supra note 1, at 89.
8 One may mention in that context the parts devoted to “international legislation” that basically
refer to either customary law or treaty law (including the idea of codification) without focusing
on law-making by international organizations such as the EU. HupsoN, supra note 1, at 76.
See Bruce Ackerman, Revolution on a Human Scale, 108 YaLg L.J. 2279, 2298 (1999); Bruce
Ackerman, Constitutional Politics/Constitutional Law, 99 YALg L.J. 453, 489 (1989).
' Dieter Grimm, Integration durch Verfassung, WALTER HALLSTEN-INSTITUT FUR EUROPAISCHES
VERFASSUNGSRCHT, FCE 6/04, (July 12, 2004), available at http://www.rewi.hu-berlin.de/

WHI/english/fce/2004/06/grimm.pdf.
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While it is true that many countries have adopted thoroughly revised or even
completely new constitutions without being in situations of either complete tri-
umph or complete defeat,'" it must be noted that, from an historical perspective,
such “quiet” changes (like the various French constitutions in the 20" Century
or the “totally revised” Swiss constitution of 2000'?) lack the fundamental impor-
tance that is ascribed to “constitutional moments.” Such “quiet” constitutional
changes may be characterized as “constitutional development” or “constitutional
evolution” rather than as rupture and structural change."

The question of whether constitutions can spring into existence without a
“constitutional moment” does not really matter here, because Hudson’s point
is that there was such a “constitutional moment” in the international order in
1919. He expressly compares the era immediately following the end of World
War I to the conditions that existed in 1789 for the adoption of the U.S. con-
stitution.'* He concludes that neither the 1919 Versailles Peace Treaty, includ-
ing the League of Nations Covenant, nor the 1789 U.S. constitution, could
have been adopted at another time in history.”” Although comparisons to
hypothetical historical situations cannot be proven right or wrong, they may
help to evaluate the significance of developments. This is certainly the case
with the comparison suggested by Hudson. Even from today’s perspective, the
“constitutional” importance of the League of Nations Covenant lies in the fact
that it: (1) constituted the first document in which an international organiza-
tion with universal aspirations was created that was not restricted to the regu-
lation of purely technical matters; and (2) followed a comprehensive approach.'®
Discussing problems of international law’s fragmentation and sectoralization, '’

11 [d.

For an overview see Martin Kayser & Dagmar Richter, Die neue schweizerische Bundesverfassung,
59 ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES RECHT UND VOLKERRECHT [hereafter
ZaoRV] 985 (1999).

Grimm, supra note 10.

HupsoN, supra note 1, 23.

5 Id. at 23, 45.

16 Jd. at 42.

Martti Koskenniemi & Piivi Leino, Fragmentation of International Law: Postmodern Anxieties,
15 Lemen J. INTL L. 553 (2002); the ILC has created a special “Study Group on Fragmentation
of International Law,” para. 729, GAOR, 55th Session, Supplement No. 10, U.N. Doc.
A/55/10; Roman A. Kolodkin, Fragmentation of International Law? A View from Russia, in
Towarps WoORLD CONSTITUTIONALISM: ISSUES IN THE LEGAL ORDERING OF THE WORLD
CommunIty 223 (Ronald St. John Macdonald & Douglas M. Johnston eds., 2005) [hereinafter
TowarDps WORLD CONSTITUTIONALISM]; see also the Report of the study group, Difliculties
Arising from the Diversification and Expansion of International Law, U.N. Doc. A/CN.4/L.663/
Rev.1 (July 28, 2004); Andreas Fischer-Lescano & Gunther Teubner, Regime-Collisions: The Vain
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hegemony,'® and inclusiveness,"” we are well aware today of existing deficiencies

in the international legal order. Nevertheless, it remains true that the adoption of
the League of Nations Covenant marks a fundamental change in the organization
of international relations and may thus be rightly described as a “constitutional
moment.”*

II. Democratic Legitimacy

There is a second point of constitutional relevance in Hudson’s analysis of inter-
national organization. When discussing issues of participation in the League of
Nations, Hudson expressly uses the term “democratization.””! He addresses prob-
lems of equal representation of states in the organs of the League of Nations and
of unanimity in the voting procedures.”> He explains reasons for sticking to the
“one state, one vote” principle and, at the same time, highlights the democratic
problem that is inherent in this principle if one compares the different member
states as far as their population or size is concerned.”

The problem of how to establish democratic structure for a system of interna-
tional governance is certainly the most difficult issue in the current debate on the
constitutionalization of the international order.?* In his era, Professor Hudson
could stop with the conclusion that no change in the requirement of unanimity

Search for Legal Unity in the Fragmentation of Global Law, 25 MicH. ]. INT'L Law 999 (2004);
G. Anders, Lawyers and Anthropologists, A Legal Pluralist Approach to Global Governance, in
GOVERNANCE AND INTERNATIONAL LEGAL THEORY 37 (Ige E Dekker & Wouter G. Werner
eds., 2004).

See the contributions in UNITED StaTES HEGEMONY AND THE FOUNDATIONS OF INTERNATIONAL
Law (Michael Byers & Georg Nolte eds., 2003); Nico Krisch, International Law in times of
Hegemony: Unequal Power and the Shaping of the International Legal Order, 16 Eur. J. INT'L L.
369 (2005); Nico Krisch, Amerikanische Hegemonie oder liberale Revolution im Vilkerrecht, 43
DER Staat 257 (2004); Christian Tomuschat, Multilateralism in the Age of US Hegemony, in
Towarps WORLD CONSTITUTIONALISM 31, supra note 17.

Martti Koskenniemi, International Law in Europe: Between Tradition and Renewal, 16 Eur. J.
InT'L L. 113 (2005).

For a similar argument with respect to the United Nations Charter see Bardo Fassbender, 7he
United Nations Charter as Constitution of the International Community, 36 Colum. J. Transnat’l L.
529, 573 (1998).

HupsoN, supra note 1, at 35.

22 ]5{.

B Id. at 35.

24

20

2

See the overview on different positions given by Armin von Bogdandy, Demokratie,
Globalisierung, Zukunft des Vélkerrechts — eine Bestandsaufnahme, 63 ZasRV 853 (2003);
Mattias Kumm, The Legitimacy of International Law: A Constitutionalist Framework of
Analysis, 15 Eur. J. INT'L L. 907 (2004).
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was to be expected in the near future.” Today, developments have gone beyond
that point in many areas. For example, the WTO acts in its dispute settlement
area with the so-called “negative consensus,” which means that reports by a panel
or the Appellate Body will be adopted, unless there is a unanimous decision
against the adoption.” Decisions by the Security Council may affect states, and
individuals within states, which have not participated in the deliberation or
decision-making process and the Council does not have to decide unanimously.*”
However, these developments have only increased the democratic problem that
Hudson so marvellously described in 1932. On a theoretical level, various com-
peting propositions have been made in order to solve the democratic deficit.”®
The “superstate” mentioned by Hudson® remains as unrealistic an option today
as in Hudson’s time.”” However, some elements of these propositions have been
discussed as proposals for a structural reform of the United Nations. This is notably
true for the creation of a United Nations Parliamentary Assembly as a subsidiary
organ of the General Assembly.*’ While such a body could certainly add to the
legitimacy of the organization on a general level, it cannot be neglected that — if
constructed as a subsidiary organ of the General Assembly — the proposed
Parliamentary Assembly’s powers may not exceed the notoriously limited compe-
tencies granted to the Assembly by the U.N. Charter.** Significantly, the decisions

» HuDsoN, supra note 1, at 36.

% Article 16, para. 4; Article 17, para. 14 DU; see generally Peter-Tobias Stoll & Frank Schorkopf,
WTO: World Economic Order, World Trade Law 219 (2006).

¥ U.N. Charter art. 27, para. 3.

28 See the reference in note 24.

HubpsoN, supra note 1, at 35.

For proposals concerning a “World Republic,” see, notably OTFRIED HOFFE, DEMOKRATIE IM

ZEITALTER DER GLOBALISIERUNG 295, 296 (1999); see also R. Falk & A. Strauss, On the Creation

of a Global Peoples Assembly: Legitimacy and the Power of Public Sovereignty, 36 Stan. J. INT'L L.

191 (2000).

! See notably Jefrey J. Segall, A U.N. Second Assembly, in BurLping A More Democraric U.N.

93 (Frank Barnaby ed., 1991); see also the propositions made in We The Peoples: Civil Society,

the United Nations and Global Governance Report of the Panel of Eminent Persons on United

Nations — Civil Society Relations, U.N. Doc. A/58/817, Proposals 13—18 (June 11, 2004). The

matter has been debated also in the German Parliament. See BT-Drs. 15/5690 vom 15. Juni

2005; BT-Drs. 15/3711 vom 22. September 2004; siehe bereits BT-Drs. 14/5855 vom 6. April

2001, 5 und 14/1567 vom 9. September 1999; on the whole issue see Christian Walter, Vereinte

Nationen und Weltgesellschaft: Zur Forderung nach Einrichtung einer Parlamentarischen

Versammlung (UNPA), Zeitschrift fiir Politik (2006).

While the competence of the General Assembly to deal with certain subject matters is consider-

ably broad, its possibilities for binding action are limited to purely internal issues. See Jan

KraBBERS, AN INTRODUCTION TO INTERNATIONAL INSTITUTIONAL LAw 188, 206 (2002). Further

29
30

w

32



138 Christian Walter

creating the democratic deficit do not primarily emanate from the General
Assembly, but from the Security Council, which has started to act as a quasi-
legislator in recent years, notably with the anti-terrorist action programme.*®
Hence, even the most concrete proposals in the current debate would not solve
the democratic deficit.*

1. Constitutionalization of International Law

What can be learned from the brief analysis just presented? Does it mean that
there is nothing to the debate on “constitutionalization” international law? The
main lesson is that distinctions are necessary and differences between the notion
of “constitutionalism” in the national context and in international law must be
made. There are two necessary distinctions. The first is the issue of membership
in the community to be constituted. The second is the sectoralization of interna-
tional law into different subject matters with the ensuing fragmentation of inter-
national law into several “partial-constitutions.” The sectoralizaiton dynamic is
made even more confounding by the necessity of ascribing the different func-
tions that are bundled by national constitutions in the state to different actors on
the international scene.

1. Membership

The most important difference between national constitutions and the claimed
constitutionalization of international law lies in the structure of the object that
is to be constituted. In national constitutional law this object has several charac-
teristics, the most important of which is that the state purports to exercise pub-
lic power within territorial limits but without restrictions as to possible subject
matters of regulation.” Relying on the notion of internal sovereignty, the state,
in the traditional concept, may take up any given subject matter and adopt a

limitations are due to the predominance of the Security Council as far as international peace and
security are concerned. U.N. Charter art. 12, para. 1; on the issue of the United for Peace-resolution
of the General Assembly see Kay Hailbronner & Eckart Klein, Article 12, in THE CHARTER OF
THE UNITED NATIONS: A COMMENTARY 12 (Bruno Simma ed., 2002) [hereinafter THE CHARTER
of THE UNITED NaT1ONS: A COMMENTARY].
33 Nico Krisch, The Rise and Fall of Collective Security: Terrorism, U.S. Hegenomy, and the Plight
of the Security Council, in TERRORISM As A CHALLENGE FOR NATIONAL AND INTERNATIONAL
Law: SECURITY VERSUS LiBERTY? 879, 883 (Christian Walter et al. eds., 2004) (addressing the
legal issues emanating notably from resolution 1373 (2001)).
See supra note 30 and the proposals for reform referred to therein.
On this point see Christian Walter, Constitutionalizing (Inter)national Governance — Possibilities
for and Limits to the Development of an International Constitutional Law, 44 GErman Y.B.
Int'L L. 170, 192 (2001).

35
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regulation for it.*® Furthermore, the nation state “facilitated the political activa-
tion of its citizens. It was the national community that generated a new kind of
connection between persons who had been strangers to one another.”” In sum,
the nation state and its constitution provided a “homology of territory, commu-
nity and political capacity,”® thereby achieving a bundling of constitutional
functions in one political unit by way of a single legal document.”

The first important difference with respect to a document like the UN Charter
concerns the members of the community that is constituted. There can be no
doubt that the UN Charter is the constitutive document of a community of
states.”’ In this sense it forms part of the traditional fabric of international law
as a law between states. However, if the UN Charter is seen as the “Constitution
of the International Community”™! it is necessary to determine who the mem-
bers of the international community are. Is it still a “community of states” as
formulated in Article 53 of the Vienna Convention on the Law of Treaties in
the late 1960s2** By now, the notion of an international community seems to
have moved beyond a community of states.”’ In its commentary on the 2001

3% See in this respect remarks of HERMANN MOSLER, THE INTERNATIONAL SOCIETY AS A LEGAL

Communtty (1980). “It has become common to speak of international organisations as consti-
tutions. They have indeed essential features of a constitution. Zheir object is, however, restricted
compared with the traditional meaning of a constitution as the supreme law capable of regulating
everything and binding everybody within its territorial jurisdiction.” Id. at 16 (emphasis added).

%7 Jurgen Habermas, 7he European Nation State — its Achievements and its Limitations, 9 Rat10
Juris 125, 133 (1996).

38 Neil Walker, 7he Idea of Constitutional Pluralism, 65 Mob. L. Rev. 317, 320 (2002).

3 Walter, supra note 35, at 192; the British exception of a democratic constitution without a written
document does not contradict the general rule that modern democracies usually operate on the basis
of a written text. For a discussion of the advantages of a “political normativity” which is created
by written constitutions, see Christian Mollers, Verfassunggebende Gewalr - Verfassung —
Konstitutionalisierung, in EUROPAISCHES VERFASSUNGSRECHT 1, 7, 13 (Armin von Bogdandy ed.,
2003).

4 U.N. Charter arts. 3, 4.

41 See the title by Fassbender, supra note 20.

Article 53 of the Vienna Convention on the Law of Treaties reads:

42

A treaty is void if; at the time of its conclusion, it conflicts with a peremptory norm of gen-
eral international law. For the purposes of the present Convention, a peremptory norm of
general international law is a norm accepted and recognized by the international community
of States as a whole as a norm from which no derogation is permitted and which can be mod-
ified only by a subsequent norm of general international law having the same character.

# The Draft Articles on State Responsibility Adopted by the International Law Commission in

2001 speak of the “international community as a whole” without mentioning states as constitu-

ent elements. See Articles 25 (1) lit b); 33 (1), 42 lit b); 48 (1) lit b).
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Draft Articles on State Responsibility the International Law Commission (ILC)
defines the “international community as a whole”** as the “totality of other sub-
jects” to which a state owes an obligation.” The ILC includes among those sub-
jects all other states*® but also, implicitly, non-state actors.”” Also, the Rome
Statute for an International Criminal Court refers in its preamble and in its
Article 5, para. 1 to the “international community as a whole” without adding
that it is a “community of states.”®® This leads to the conclusion that, if the UN
Charter is to be the constitution of the international community, then the provi-
sions concerning membership in the Charter do not adequately reflect the cur-
rent state of international law.

2. Sectoralization and the Unbundling of Constitutional Functions

We are witnesses to the emergence of a sectorally organized, or fragmented, inter-
national order. International Criminal Law, International Trade Law,
International Environmental Law, each of these sectorally confined regimes
develops rules that address states as subjects of international law. Individuals are
also granted specific rights or made subject to certain obligations by these
regimes. They are increasingly being institutionalised. Often they even set up sec-
torally limited organs for dispute settlement, a development that has nourished
the debate on the fragmentation of international law.*’ This highlights the impor-
tant difference between the concept of “constitutionalism” in the context of the

4 'This is also the term used by the International Court of Justice in the Barcelona Traction Case.
Barcelona Traction, Light and Power Company, Limited, Second Phase, I.C.J. Rep. 1970, para. 33.
Commentaries to the Draft Articles on Responsibility of States for Internationally Wrongful Acts
Adopted by the International Law Commission at its Fifty-Third Session, 72 (2002), available at
http://untreaty.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf; see also the com-
mentary and the reference to numerous treaties and other international documents in which the
words “of states” are omitted in JaMEs CRAWFORD, THE INTERNATIONAL Law COMMISSION'S
ARTICLES ON STATE RESPONSIBILITY: INTRODUCTION, TEXT AND COMMENTARIES 184, n.431
(2002).

Commentaries to the Draft Articles on Responsibility of States for Internationally Wrongful
Acts, supra note 45, at 322.

47 1d. at 234.

% See on these developments comprehensively ANDREAs Paurus, DIE INTERNATIONALE
GEMEINSCHAFT IM VOLKERRECHT (2001); Christian Tomuschat, Die internationale Gemeinschaft,
33 ARCHIV DES VOLKERECHTS 1 (1995). See Sadat, in this volume.

Notably the Swordfish-Case between the European Community and Chile has contributed to
that debate; see in that respect Jan Neumann, Die Materielle und Prozessuale Koordination
Vilkerrechtlicher Ordnungen — Die Problematik paralleler Streitbeilegungsverfahren am Beispiel des
Schwertfisch-Falls, 61 ZaoRV 529 (2001); see generally on the subject Jonathan I. Charney, Is
International Law Threatened by Multiple International Tribunals?, 271 RecuieL pes Cours 101

45
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state and attempts to apply the concept to the international order. While the
state exercises competencies that are territorially limited but potentially unlimited
as to the subject matters to be regulated, the new international legal order has
produced actors that are functionally limited but — depending on the range of
membership — may offer the possibility of global or almost global regulation with
few territorial restrictions.

The sectoralization or functional differentiation leads to the conclusion that
conceiving of the UN Charter as a constitution of the international community
neglects important structural differences between the concept of “constitutionalism”
in the national context and the structure of the international order. The idea that
the UN Charter might be the constitution of the international community does
not sufhiciently take into account the functional differentiation of the international
legal system. The model of the UN Charter as a constitution of the international
community does not answer how the international order should react to functional
differentiation. It suggests a hierarchy of norms only with respect to the relation-
ship between the UN Charter and other norms of national or international law.
But it does not take into account that the UN Charter is in itself functionally lim-
ited and that other important international organizations must be taken into
account.

The disaggregation of the state, on one hand,’® and the process of sectoraliza-
tion that international law is undergoing, on the other hand, make it very
unlikely that — in the foreseeable future — we will have “#he constitution” for “zhe
international community.”*! Instead, we are confronted with an order consisting
of “partial constitutions” (on the international level as well as in the national

(1998); Thomas Buergenthal, Proliferation of International Courts and Tribunals: Is it Good or is
it Bad?, 14 LemeN J. INT'L L. 267 (2001); K. Oellers-Frahm, Multiplication of International
Courts and Tribunals and Conflicting Jurisdictions — Problems and Solutions, 5 Max PLanck Y.B.
on U.N. L. 67 (2001).
Among the various contributions in that regard see notably Jan Habermas, Beyond the Nation-
State? On some Consequences of Economic Globalization, in DEMOCRACY IN THE EUROPEAN
UNION: INTEGRATION THROUGH DELIBERATION? 29 (Erik Oddvar Eriksen & John Erik Fossum
eds., 2000); ANNE-MARIE SLAUGHTER, A NEw WoORLD ORDER 12 (2004); Oscar Schachter, 7he
Decline of the Nation-State and its Implications for International Law, 36 CoLum. J. TRANSNATL L. 7
(1997); Christoph Schreuer, The Waning of the Sovereign State: Towards a New Paradigm for
International Law?, 4 Eur. J. INT'L L. 447, 453 (1993); Peter Saladin, Wozu NOCH STAATEN?
7ZU DEN FUNKTIONEN DES MODERNEN DEMOKRATISCHEN RECHTSSTAATS IN EINER ZUNEHMEND
UBERSTAATLICHEN WELT 19 (1995).
5! For a focus on the U.N. Charter, see Fassbender, supra note 20; see also B. Fassbender, 7he
Meaning of International Constitutional Law, in TowarDs WORLD CONSTITUTIONALISM 837,
848, supra note 17.
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context; since the emergence of a system of “international governance” also
reduces the national constitutions to partial constitutions®?) and of “constitu-
tional elements” that may be found in various contexts. Viewed as a whole, the
emerging international order lacks a comprehensive constitution.

3. Constitutionalization of International Law as a Process

There can be no doubt that the term “constitutionalization” is highly ambigu-
ous.”® But given the current conditions in international law, this ambiguity seems
to be its main virtue. It has several descriptive and analytical advantages. The
most important advantage is that it expresses the character of an open-ended
process.”® An analytical value may be seen in the fact that the term expresses the
fact that the functions of national constitutions are today complemented and in
part substituted by developments on the international level: public power that
affects the legal position of individuals is organised and exercised beyond national
boundaries, human rights limitations with institutionalised mechanisms of pro-
tection have been instituted there. It would simply be insufficient to ignore the
constitutional relevance of these developments. Again Hudson provides great
insight into how to view fundamental legal developments like the ones just
described. “[TThe League of Nations,” he explained, “is more a process than an
institution, [a] process [which] is devised not merely for 1920 or 1931 but for
unfolding years to come.”

52 Peter Haberle, Das Grundgesetz als Teilverfassung im Kontext der EU/EG — eine Problemskizze, in
FEsTSCHRIFT FUR HARTMUT SCHIEDERMAIR 81 (2001).

Christian Joerges, Constitutionalism and Transnational Governance: Exploring a Magic Triangle,
in TRANSNATIONAL GOVERNANCE AND CONSTITUTIONALISM 339, 373 (Christian Joerges et al.
eds., 2004) [hereinafter TRANSNATIONAL GOVERNANCE AND CONSTITUTIONALISM] (speaking of
“a trendy concept filled up with a plethora of meanings and messages”); in a similar direction,
see Rainer Wahl, Konstitutionalisierung — Leitbegriff oder Allerweltsbegriff?, in DER WANDEL DES
STAATES VOR DEN HERAUSFORDERUNGEN DER (GEGENWART- FESTSCHRIFT FUR WINFRIED BROHM
191 (Carl-Eugen Eberle ed., 2002).

At least as far as the character of a “process” is concerned there is large consent. Christian
Mollers, Transnational Governance without a Public Law?, in TRANSNATIONAL GOVERNANCE AND
CONSTITUTIONALISM, supra note 53, at 329, 334; Thomas Cottier & Maya Hertig, 7he Prospects
of 21st Century Constitutionalism, 7 Max Pranck Y.B. on U.N. L. 261, 283, 296 (2003);
Andreas Fischer-Lescano, Globalverfassung: Verfassung der Weltgesellschaft, 88 ArcHIV FUR
RECHTS- UND SOZIALPHILOSOPHIE 349, 351 (2002); Markus Kotzur, Weltrecht ohne Weltstaat — die
nationale (Verfassungs-)Gerichtsbarkeit als Motor vilkerrechtlicher Konstitutionalisierungsprozesse?,
DOV 195, 200 (2002).

%> HUDSON, supra note 1, at 44.
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C. International Legislation

It is one of the essential functions of constitutions that they provide for the legiti-
mate exercise of public power in that they create binding procedures for the enact-
ment of laws.”® Thus, the notion of “international legislation” referred to by
Hudson”” is intrinsically linked to the constitutionalization of international law.
Although Hudson’s notion of “legislation” requires some additional comment
based on the experience since 1932, the general line of argument presented by
Professor Hudson is as valid today as when it was written. Hudson basically
describes the development of international law as a process in which the “changed
state of international society” requires transformations of national law that affect
the concept of sovereignty, the independence of states and the treatment of aliens.*®
Hudson was referring to the 19™ century, but the development has been prolonged
throughout the 20% century. The proliferation of international organizations has
dramatically continued to change the concept of sovereignty as a basis of interna-
tional law.*” Similarly, the profound changes that are due to the new position of the
individual in international law® may be seen as a prolongation of the development,
which, for Hudson, was basically confined to strengthening the position of aliens.
Hudson was also right in characterizing the potential of international legisla-
tion as “phenomenal” with an “unlimited promise for the future.”®" When Hudson
wrote, the development was, indeed, a matter for rejoicing for international law-
yers who properly emphasized the promises of international legislation. It is in
this perspective that Hudson takes note of an increasing body of conventional law
and sees a great potential in the possible codification of certain areas of law.*?

Mollers, supra note 39, at 5.

Hubson, supra note 1, at 76.

8 Id. at 72.

See Kaiser, in this volume; Paulus, in this volume. See, e.g., Dan Sarooshi, 7he Essentially
Contested Nature of the Concept of Sovereignty: Implications for the Exercise by International
Organizations of Delegated Powers of Government, 25 MicH. J. INT'L L. 1107, 1110 (2004);
Schachter, supra note 50; Gernot Bichler, Souverinitiit im Wandel: Riickzug des Staates aus der
Internationalen Verantwortung? Aufgabenzuwachs Internationaler Organisationen als Mafistab
dufSerer Souveriinitit, 35 Der Staat 99, 103 (1996); but see also Christian Hillgruber, Souverinitit
— Verteidigung eines Rechtsbegriffs, 57 JURISTENZEITUNG 1072, 1076 (2002).

See Sadat, in this volume. Among the various contributions see most recently Bernd Grzeszick,
Rechte des Einzelnen im Volkerrecht — Chancen und Gefahren Vilkerrechtlicher Entwicklungstrends
am Beispiel der Individualrechte im Allgemeinen Vilkerrecht, 43 ARCHIV DES VOLKERRECHTS 312
(2005); Oliver Dérr, Privatisierung des Véilkerrechts, 60 JURISTENZEITUNG 905 (2005).

HupsoN, supra note 1, at 77.

2 Id. at 83.

60
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These developments, especially with respect to the Hague Conference on Private
International Law, were of great importance and worth being highlighted in 1932.
It should be noted, however, that these international legislative developments
basically remained within the traditional fabric of international law, since they
were based on treaty negotiations and, in the end, required the national proce-
dures for the adoption of such treaties would be respected. Hence, the national
legislature always had the final say. But even under these traditional conditions it
is striking to see how little interest Hudson has in the political dimension of such
codifications. He pinpoints the problem when distinguishing between the “mere”
codification of existing rules and their clarification and “true” legislation, but does
not consider it necessary to draw a line between the two distinct phenomena.®
Modern developments, especially in the law of international trade, have shown
clearly how close the lines are between mere technical regulation, on the one
hand, and substantive issues of an eminent political character, on the other hand.
What today seems to be a technical issue concerning standards of food produc-
tion, may tomorrow stand at the centre of a large-scale transatlantic “trade war.”®
In that sense, the awareness of the political dimension of international legislation
has grown tremendously as compared to the euphoric and optimistic view pre-
sented by Hudson.

A similar concern must be raised with respect to other limits on international
legislation. Problems of democratic legitimacy have already been discussed
above.® Another aspect which is intrinsically linked to the notion of “constitu-
tionalism” is the limitation on the exercise of public power - notably limitations
based on human rights. As the French “Déclaration des droits de 'homme et du
citoyen” pointed out in its famous Article XVI: “Toute société, dans laquelle la
garantie des droits de '’homme nest pas assurée ni la separation des pouvoirs
determinée, n'a pas de constitution.” This implies that constitutionalising inter-
national governance requires human rights protection.

However, the issue of protecting human rights and the respect for the rule of
law in the process of international legislation is really tricky, as has been high-
lighted in recent months by the protection of individuals against measures

3 Jd. at 84.

¢ This is notably true for the Hormones dispute between the U.S. and the European Community,
see instead of others George H. Rountree, Raging Hormones: A Discussion of the World Trade
Organization’s Decision in the European Union-United States Beef Dispute, 27 Ga. J. INTL &
Cowmp. L. 607 (1999).

6 See supra notes 21-30 and accompanying text.



Progress in International Organization: A Constitutionalist Reading 145

adopted by the Security Council.* In fact, the Security Council has extended its
legislative activities far beyond the forms of international legislation that Hudson
contemplated. While the wording of the provisions in Chapter VII of the UN
Charter does not expressly confer the power upon the Security Council to adopt
legislative measures, the result has nevertheless been achieved in practice by an
innovative and expansive interpretation of the condition of “threat to the peace”
in Article 39 UN Charter. For example, in Resolution 1373 (2001) the Council
qualified “international terrorism” as a “threat to the peace” and thus, not a spe-
cific situation but rather an abstract danger.”” This opens the door for concrete and
binding measures, which — in view of the abstract threat — must also be formulated
in abstract terms.®® This approach was repeated in 2004 concerning weapons of mass
destruction.”” Thus, Resolution 1373 (2001) very well may mark the beginning of a
new practice of the Council.” The result is “international legislation” in a much
more specific sense than the examples taken into account by Hudson, because the
sole “legislator” is an organ of an international organization. This implies that, in
contrast to traditional international treaty procedures, national legislatures may
only intervene in areas where the measures adopted by the Security Council leave
room for different solutions. As far as their content is clear and leaves no options
in its application, the national legislatures are bound to transform the resolutions
into directly applicable national law without changing their content.”!

% Notably resolutions 1267 (1999), 1333 (2000), 1390 (2002); see the critical remarks by Silke
Albin, Rechtsschutzliicken bei der Terrorbekimpfung im Vilkerrecht, 37 ZEITSCHRIFT FUR RECHTS
71 (2004); Thomas Schilling, Der Schutz der Menschenrechte gegen Beschliisse des Sicherbeitsrats,
64 ZadRV 343 (2004); Christian Tomuschat, Internationale Terrorismusbekimpfung als
Herausforderung fiir das Vélkerrecht, DOV 357 (2006); P. Weckel & G. Areou, RGDIP 957, 961
(2005); see also the respective EC Regulation Nr. 881/2002 of May 27, 2002, OJ 2002, L 139, 9
and the Decision by the Court of First Instance in T-306/01, EuGRZ 2005, 592.

“Reaffirming also its unequivocal condemnation of the terrorist attacks which took place in New
York, Washington, D.C. and Pennsylvania on 11 September 2001, and expressing its determina-
tion to prevent all such acts, Reaffirming further that such acts, like any act of international ter-
rorism, constitute a threat to international peace and security” S.C. Res. 1373, U.N. Doc.
S/RES/1373 (Sept. 28, 2001)(emphasis added).

See the analysis by Paul Szasz, The Security Council Starts Legislating, 96 Am. J. INT'L L. 901, 902
(2002); Jurij Daniel Aston, Die Bekimpfung abstrakter Gefahren fiir den Weltfrieden durch legisia-
tive MafSnahmen des Sicherbeitsrats, 62 ZadRV 257 (2002).

% Resolution 1540 (2004).

7% This is the assessment by Axel Marschik, Legislative Powers of the Security Council, in TowarDs
WoRrLD CONSTITUTIONALISM 480, supra note 17.

Jochen A. Frowein & Nico Krisch, Article 41, in Tue CHARTER OF THE UNITED NATIONS:
A COMMENTARY 8, supra note 32.
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This type of a double-layered legislation (formulation of aims which have to be
attained at the level of the United Nations, implementation on the European or
national level) has important repercussions for the protection of individual rights.
What if an individual wants to argue that a violation of human rights has its ori-
gins in a decision of the Security Council? On one hand, courts in the member
states have the difficulty that applying their national human rights standards may
result in a violation of the obligation to respect and apply the relevant Security
Council resolutions. On the other hand, respecting and applying the resolutions
may result in a violation of national human rights standards. It may be argued
that, in view of Article 103, UN Charter Security Council resolutions must be given
priority over national standards of protection, and, thus, that national courts may
not interfere with their strict application. This solution is obviously highly prob-
lematic if there is no individual recourse at the level of the United Nations in
which the original measure (i.e. the Security Council decision) could be chal-
lenged. The issue has already reached the Court of First Instance of the European
Union, which has decided that its control of Security Council resolutions is lim-
ited to human rights standards that have achieved the status of jus cogens.” It is,
however, very unclear which human rights may be qualified as ius cogens’ and the
decision thus implies an important element of legal uncertainty. The issue is cur-
rently pending at the European Court of Justice for review.

The problem of human rights protection against action taken by international
organizations that directly affect the position of the individual is genuinely con-
stitutional and should not be taken for granted.” The occasions on which prob-
lems similar to the one just described concerning resolutions by the Security
Council arise have multiplied in recent years and the development is very likely
to continue in that direction. The European Court of Human Rights has recently
decided a case with respect to the exercise of its control towards the European
Community, which may very well be read as a decision on principle that applies

72 'There are by now several decisions: T-306/01 — Ahmed Ali Yusuf and Al Barakaat International
Foundation (EuGRZ 2005, 592); T-315/01 — Yassin Abdullah Kadi, ILM 45 (2006), 81; T-253/02
— Ayadi; T-49/04 — Hassan (available at http://curia.europa.eu/jurisp/cgi-bin/form.pl?lang=en).
For discussion see Christian Tomuschat, 43 CMLR 537 (2006); M. Payandeh, Rechtskontrolle
des UN-Sicherheitsrates durch staatliche und iiberstaatliche Gerichte, ZadRV 41 (20006); S. Steinbarth,
Individualrechtsschutz gegen Mafnahmen der EG zur Bekimpfung des internationalen Terrorismus,
ZEuS 269 (2006); C. Tietje & S. Hamelmann, Gezielte Finanzsanktionen der Vereinten Nationen
im Spannungsverhiltnis zum Gemeinschafisrecht und zu Menschenrechten, JuS 299 (2006).
Payandeh, supra note 72, at 55.

Christian Walter, Grundrechtsschutz gegen Hobeitsakte internationaler Organisationen, 129 AR
39 (2004).
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in a similar fashion to any other international organization.”” According to this
decision, the necessity of institutionalised international cooperation may serve as
a legitimate aim for restricting the human rights protection that member states
of the European Convention of Human Rights owe towards individuals under
their jurisdiction. However, the European Court of Human Rights does not
completely free the member states from their obligations. It requires them to
ensure that, at the level of the international organization, a standard of human
rights protection must exist that is — substantially and procedurally — equivalent
to the standard guaranteed by the Convention. Under such circumstances, the
European Court of Human Rights settled on a presumption that the organiza-
tion respects human rights, a presumption which may, however, be rebutted by
an applicant in his or her individual case. If one looks at the standards men-
tioned, especially the procedural requirements, there can be little doubt, that the
freezing of individual property according to the procedure established by Security
Council resolutions 1267 (1999), 1333 (2000) and 1390 (2002), and as they
have been applied and handled by the respective Security Council committee,
does not pass the test.”®

D. Unilateralism and the Role of the United States

A third, and final, issue to be addressed concerns Hudson’s treatment of the role
of the United States in the international legal system.”” After the end of the Cold
War the political reproach of American unilateralism has been voiced frequently.”®
In international legal writing the consequences and dynamics of “hegemony”
have received renewed interest.”” It seems that dominant states always follow

7

G

Application Nr. 45036/98 Bosphorus v. Ireland; for a first analysis see C. Heer-Reismann,
StrafSburg oder Luxemburg? Der EGMR zum Grundsrechtsschutz bei Verordnungen der EG in der
Rechtssache Bosphorus, NJW 192 (2006); N. Lavranos, Das So-Lange-Prinzip im Verhiltnis von
EGMR und EuGH, Anmerkung zum Urteil des EGMR v. 30.06.2005, Rs. 45036/98, EuR
2006, 79.

See again the critical contributions quoted, supra note 66.

Hupson, supra note 1, at 103.

See the description in Jan HaBERMAS, Hat die Konstitutionalisierung des Vilkerrechts noch eine
Chance, in DER GESPALTENE WESTEN 113, 178 (2004).

For writings contemporaneous to Hudson, see notably HeinricH TRiEPEL, DIE HEGEMONIE:
EiN BUCH VON FUHRENDEN STAATEN, STUTTGART (1938); for the current debate see the referenc-
es, supra note 18. See also the contributions in U.S. HEGEMONY AND INTERNATIONAL
ORGANIZATIONS: THE UNITED STATES AND MULTILATERAL INSTITUTIONS (Rosemary Foot et al.
eds., 2003); UNILATERALISM AND U.S. FOREIGN PoLricy: INTERNATIONAL PERSPECTIVES (David
Malone & Yuen Foong Khong eds., 2003). See Dellavalle, in this volume.
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more or less similar patterns of behaviour. Hegemons tend to instrumentalize
international law, they try to withdraw from its constraints and they want to
reshape its substance.® As the contribution to this debate by Nico Krisch shows,
all these strategies may be found in current American action: the strong focus on
issues of international trade may be quoted as an example of instrumentaliza-
tion,?! the reluctance towards the creation of an International Criminal Court as
an example of withdrawal,®” and the revitalizing of the Security Council includ-
ing its use in the “war on terrorism” can be viewed as an attempt to reshape this
area of international law.®

Although writing in a completely different historical situation, Hudson also
was concerned with American unilateralism. Being an international lawyer, he
criticised America for failing to view itself as part of an international commu-
nity.** According to Hudson, a major reason for this may be seen in the fact that
“the public opinion of America has not been trained to see our place in an organized
international society.”®

Of course, traditions may play an important role, but there may be reasons
deeper than a mere lack of “training.” Some contemporary commentators have
tried to understand U.S. international action from the perspective of national
constitutional traditions. R°W. Kahn explained:

[America] remain[s] a deeply nationalist country. Perhaps no other country is as
deeply committed to its myth of popular sovereignty. We have a sacred text — the
Constitution — which we understand as a revelatory expression of the popular sover-
eign. We believe that unless an assertion of governmental authority can be traced to
an act of popular sovereignty, it is illegitimate.®

The statement may be illustrated by the reluctance of certain U.S. Supreme
Court justices to take foreign and international legal developments into consid-
eration when interpreting the U.S. constitution. Dissenting from the majority’s
decision to find criminal sodomy laws unconstitutional, a decision in which the
majority considered foreign and international law on the issue when interpreting
the relevant provisions of the U.S. Constitution, Justice Antonin Scalia voiced

8

S

Krisch, supra note 18, at 381.

Id. at 384.

82 Id. at 388.

8 Id. at 398.

% HupsoN, supra note 1, at 115.

5 Id.

8 Paul W. Kahn, American Hegemony and International Law Speaking Law to Power: Popular
Sovereignty, Human Rights, and the New International Order, 1 Cur. J. INT'L L. 1 (2000).
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the problem for the concept of popular sovereignty that may arise in this
context:

Constitutional entitlements do not spring into existence because some States choose
to lessen or eliminate criminal sanctions on certain behavior. Much less do they
spring into existence, as the Court seems to believe, because foreign nations decrimi-
nalize conduct. The Court’s discussion of these foreign views (ignoring, of course,
the many countries that have retained criminal prohibitions on sodomy) is there-
fore meaningless dicta. Dangerous dicta, however, since “this Court ... should not
impose foreign moods, fads, or fashions on Americans.”®’

One may conclude from this dissent by Justice Scalia, and from the analysis pre-
sented above, that there is most probably more to the issue of American unilater-
alism than a “lack of education in international cooperation.”® The quotations
from Justice Scalia and Professor Kahn indicate that this reluctance has a lot do
with different constitutional traditions and a strong understanding of democ-
racy.® Both are reasons that are rooted in values common to many other coun-
tries, albeit without impacting the importance those countries attribute to the
standing of international law and international cooperation in their domestic legal
systems. The open question, therefore, remains why Americans find it so difficult
to reconcile their strong democratic traditions with international cooperation. In
that respect, it may help to re-read Hudson’s argument on the benefits of interna-
tional cooperation,” which today is as persuasive as it was in 1932.

E. Conclusion

At the beginning of the 21 century, international law seems to be torn between
the challenges that go along with the process of constitutionalization described
in the first two sections of this chapter, and hegemonic behaviour addressed in
the second. It is fascinating to see that this tension, which can be felt so strongly

8 Lawrence v. Texas, 539 U.S. 558, 598 (2003) (Scalia, J., dissenting) (guoting Foster v. Florida,
537 U. S. 990 (2002) (Thomas, J., concurring in denial of certiorari)).

Hupson, supra note 1, at 115.

See also the historical and ideological explanations offered by Robert E Turner, American
Unilateralism and the Rule of Law, in TowaRDs WORLD CONSTITUTIONALISM 77, supra note 17.
HubsoN, supra note 1, at 115.
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these days, was already present in 1932. Hudson was, of course, also aware of
possible relapses and he offers consolation for those who feel uneasy about the
possible directions that international law may take in the future:

Yet not one of these perplexities has thwarted the movement of our time toward
international organization. They may retard, and at times they may defeat advances;
but they do not destroy the momentum which has been gained. Each of them must
be approached by the student with appreciation of the general trend.”

1 HupsoN, supra note 1, at 122.



On the Borders of Justice: An Examination and
Possible Solution to the Doctrine of Ut Possidetis

By Daniel Luker

A. Introduction

In PrROGRESS IN INTERNATIONAL ORGANIZATION, Professor Manley O. Hudson
sought to determine the state of the international order, especially how it had
progressed since the First World War.! He did this both to counter Senator
William Borah’s position of isolationism and state centrism on international
affairs, and to emphasize the need to avoid the mistakes of the past, such as the
First World War.? In examining the international order, Professor Hudson sought
to identify the effect of the tools and institutions that had developed, specifically
whether those tools and institutions “serve the needs of future generations.” It is
this same question, whether the tools we employ in the international order “serve
the needs of future generations,” that frames this book. One such tool, the doc-
trine uti possidetis juris, is the subject of this chapter.*

One of the tensions between Senator Borah and Professor Hudson was how
far the international order would encroach on the sovereignty of a state, and
whether this limiting of sovereignty was progress.’ It is this same tension, between
the absolute sovereignty of states and the encroachment of the international
order into a state to create order that underlies the problem with wz possidetis.
The complicated interaction between the right to self-determination and the
doctrine of uti possidetis exemplify these tensions.

In the debate over U.S. membership in the League of Nations, President
Woodrow Wilson advanced his fourteen points as steps the international community

ManiLey O. HUuDSON, PROGRESS IN INTERNATIONAL ORGANIZATION 5 (1932)

2 Id. at 2—-4.

Id. at 122.

Ut possidetis juris is a doctrine lifting internal administrative boundaries to the level of international

W

boundaries during the processes of decolonization and nation building. Enver Hasani, Us
Possidetis Juris: From Rome to Kosovo, 27 FarL FLercHER E WorLD AFrr. 85, 91 (2003); Case
Concerning the Frontier Dispute (Burk. Faso/Mali), 1986 I.C.J. 554, 568 (Dec. 22).

Hubson, supra note 1, at 1057, 115.

W

Miller & Bratspies (Eds), Progress in International Law, pp. 151-170.
© 2008 Koninklijke Brill NV. Printed in the Netherlands.



152 Daniel Lulker

should take to avoid war and conflict.® The Fourteen Points were to be a starting
place for the settlement of World War I, and a broad pronouncement of princi-
ples to govern nation states, and their peoples.” President Wilson stated that
“every people [should] have the right to choose the sovereignty under which
they shall live. ...”® The fourteen points continue with statements of territorial
adjustments that should be made in order to create a lasting peace.” With these
statements, President Wilson brought the conflict between the right of self-
determination and the claim to territory, the application of u#i possidetis, into the
modern international order."

Questions of definition pose the primary challenge to the co-existence of these
two principles, specifically: what exactly does the right of self-determination
actually entail; and to what extent is a state’s right of sovereignty absolute."
While these two issues certainly affected the history of the last century, it may be
that finding compromises between these two principles will be the defining issue
of international law for the 21* century.'? The ability to reach those compromises
is inhibited by the doctrine of uzi possidetis. Uti possidetis is a tool that no longer
serves the needs of the current generation, let alone future ones. While the doc-
trine has developed, it has not developed so as to be useful in solving the problems
of the current international order. Because of the functional limitations of the
doctrine, uti possidetis undermines the very goals it seeks to achieve. However, uzi
possidetis’s historical development also contains the seeds to achieve those goals.

In section B this chapter will briefly examine the conflict between the right of
self-determination and sovereignty. The history, the successes and failures of #zi

N

Woobrow WILSON, The Fourteen Point Speech (Jan. 8, 1918), in 3 THE PuBLIC PAPERS OF
Woobrow WiLson: WaR AND PEACE 155, 155-62 (Ray Stannard Baker & William E. Dodd
eds., 1927). GEORGE CREEL, WAR, THE WORLD, AND WiLsoN 125 (1920).

CREEL, supra note 6 at 25, 301.

President Woodrow Wilson, Address Before the League of Nations to Enforce Peace (May 27,
1916), in 53 Cong. Rec. 9954 (May 29, 1916).

WIALSON, supra note 6, at 155, 155-62.

Tromas M. FraNCK, FAIRNESS IN INTERNATIONAL LAw AND INsTITUTIONS, 149-53 (1995).
Franck posits that uti possideris and Wilson’s concept of self-determination are diametrically
opposed.

See MicHLA POMERANCE, SELF DETERMINATION IN Law AND Practice 71 (1982) (Self-
determination is not a jus cogens); HEATHER WILSON, INTERNATIONAL Law AND THE USE OF
Force BY NattoNAL LiBERATION MOVEMENTS 78 (1988) (Self-determination has reached the
status of right); ANTONIO CAsSESSE, SELE-DETERMINATION OF PEOPLES (1995), for a discussion
on this point.

12 Lorie M. Graham, Self-Determination for Indigenous People Afier Kosovo: Translating Self-Determination “Into
Practice” and “Into Peace,” 6 ILSA J.INT'L & Comp. L. 455, 465 (2000). See also Michael P. Scharf,
Earned Sovereignty: Juridical Underpinnings, 31 DEnv. J. INT'L L. & PoL’y 373 (2003).
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possidetis in governing the borders of emerging states is analyzed in section C.
And Section D will provide possible solutions to the shortcomings described in
section C. These solutions are the means to develop u#i possidetis into the legal
tool it should be.

B. The Rights of Self-Determination and Sovereignty

While some discussion continues about whether self-determination is a right or
simply a principle,’ the right of self-determination has become ingrained in the
concept of decolonization,' and codified by treaties such as the Universal
Declaration on Human Rights,”” the International Covenant on Civil and
Political Rights,'® and the International Covenant on Economic, Social, and
Cultural Rights."” “[T]ogether [these last two International Covenants] are con-
sidered to constitute the international ‘Bill of Rights,” and are binding treaty
law for a vast majority of the world.'® The right to self-determination has strug-
gled to coalesce, with an ongoing discussion regarding what actions self-determi-
nation justifies."

The basic requirement for self-determination is that a “people” must exist to
exercise it.” Generally a “people” is defined by a two-part test. The first part is an
objective one that examines common racial backgrounds, ethnicity, language,
religion, history and cultural heritage.”! The second part, the “subjective prong,”
examines the extent to which the group self-consciously perceives itself collec-
tively as a distinct “people.” This requires that the group members express com-
mon values and goals.”> Once these two prongs are satisfied, a “people” may be

Michla Pomernace argues that the concept of self-determination did not rise to the level of a
principle of jus cogens. POMERANCE, supra note 11, at 71. Compare this with Wilson’s arguments
that the principle of self-determination has risen to the status of a human right. WiLsoN, supra
note 6, at 78.

" Hurst Hannum, Rethinking Self-Determination 34 Va. J. INT'L L. 1, 11 (1993).

15 Universal Declaration of Human Rights, Dec. 10, 1948, art. 22.

'¢ International Covenant on Civil and Political Rights, Dec. 16, 1966, art. 1, 999 U.N.T.S. 171,
173.

International Covenant on Economic, Social and Cultural Rights, Dec. 16, 1966, art. 1, 993
U.N.TS. 3, 5.

18 Scharf supra note 12, at 378.

1 FRANCK, supra note 10, at 154.

20 Scharf supra note 12, at 378.

Ved P. Nanda, Self-Determination Under International Law: Validity of Claims to Secede, 13 Cask
W. Res. J. INT'L L. 257, 276 (1981).
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said to have a right to self-determination. However, in a Westphalian system
built on nation-states, this Wilsonian right to self-determination immediately
runs head-long into the sovereignty of the state.

At its most basic, sovereignty is a state’s “ticket of general admission to the
international arena.”* It is a state’s right to political independence, territorial
integrity, and to exercise virtually exclusive control and jurisdiction with that terri-
tory.* Sovereignty was originally characterized as an absolute, either it existed or it
did not, but with the development of the right of self-determination and other
modern international law, the concept of sovereignty has lost this absolutism.*

The conflict between self-determination and sovereignty rests on the question,
what is the extent to which the right of self-determination grants a “people” the
ability to control territory in a fashion that may conflict with a pre-existing state’s
sovereignty over that same territory?*® This question is usually phrased in terms of
whether the right of self-determination grants a people the right to secede. There
are generally three different answers to that question: yes, no, and sometimes.

The first answer, that self-determination contains within it a right of succes-
sion, draws strength from the way self-determination was applied during the
period of decolonization.”” After World War II, self-determination was cited as
one of the reasons for recognizing the independence of the European nation’s
African colonies as individual states.”® The United Nations mandated that the

2 MicHAEL Ross FowLER & JuLiE MARIE BUuNK, Law, POWER, AND THE SOVEREIGN STATE 12 (1995).

24 Scharf supra note 12, at 378. The Montevideo Treaty outlined four criteria for statehood:
(1) a populace; (2) a government; (3) a defined territory; (4) and the capacity to enter into inter-
national treaties. Convention on the Rights and Duties of States (Montevideo Convention) Dec.
26, 1933, 165 League of Nations Treaties Series (LNTS) 19; 28 AJIL (Supp.) 53 (1934) (re-
printing text of Montevideo Convention). While the requirement for a defined territory is not
stringent, it must exist. This means that a state can have some disputes about exactly where a
border lies, but not a dispute in whether there is a border. See also STEPHEN D. KRASNER,
SOVEREIGNTY: ORGANIZED Hypocrisy 14—15 (1999).

2 INTERNATIONAL Law: Cases AND MATERIALS 18 (Louis Henkin et. al., eds., 3d ed. 1993);

Hipeakr SHINODA, RE-ExaMINING SoVEREIGNTY: FrROM CrassicaL THEORY TO THE GLOBAL

AGE 151-162 (2000). (Shinoda argues that sovereignty can be bifurcated into two concepts,

constitutional sovereignty and national sovereignty, and that sovereignty is limited through this

bifurcation); Nei. MacCormick, QUESTIONING SOVEREIGNTY: LAw, STATE, AND NATION IN

THE EUROPEAN COMMONWEALTH 128-36 (1999) (Sovereignty can be divided into internal and

external sovereignty, and as international institutions grow sovereignty is changed, diminished

making way stronger democracies and international institutions).

Lea Brilmayer, Secession and Self-Determination: A Territorial Interpretation, 16 YALE J. INT'L L.

177, 177-8 (1991).

Hannum, supra note 14, at 11-12.

28 Pius L. Okoronkwo, Self-Determination and the Legality of Biafras Secession Under International
Law, 25 Loy. L.A. INT'L & Cowmp. L. Rev. 63, 76 (2002).

26

27



On the Borders of Justice 155

practice of colonialism was to end and that the colonies had the right to self-rule.
Sometimes this right was exercised through secession from the colonial state and
formation of an independent state.”” However, as mandated by the United
Nations, this right of secession was limited to those peoples who had been ruled
under what has been termed “salt water” colonialism, or colonialism requiring a
geographic separation between the state and its colony.?® As a result, the right of
succession did not encompass all of those who might be characterized as “peo-
ples” under the two criteria mentioned above.’" The idea that secession is only
legitimate in overseas colonies runs into the problem with the fact that the right
to secede is most often granted after the fact, when a secession movement has been
successful.’ As a result, some have cynically suggested that the right of self-deter-
mination grants a right to secession, only when it is successful.

The second answer, that self-determination does not include the right of seces-
sion, is based on a more restrictive vision of self-determination as a right to par-
ticipate within the national political structure.”® Thomas Franck concluded that
the right of self-determination was really a right to democratic governance.**
This reading of self-determination upholds the Westphalian principle of territo-
rial integrity while at the same time providing a “people” the possibility of gov-
erning itself, or being represented in its governance.”” Under this interpretation,
the right of self-determination is an internal right, which is not to be exercised in
a way that would threaten the state’s sovereign claim to its territorial integrity.

The last answer, that self-determination sometimes includes a right to succes-
sion, grows from the question, “what happens when a state does not respect a
“people’s” right of internal self-determination?” Michael Scharf argues that when a
“people” is denied the right to internal self-determination, and is subject to human
rights abuses, under international law that “people” acquires a right to secede.*®

» Declaration on the Granting of Independence to Colonial Countries and Peoples, G.A. Res.

1514, UN. GAOR, 15% Sess., Supp. No. 16, P 2, U.N. Doc. A/4684 (1960); Declaration on
the Granting of Independence to Colonial Countries and Peoples, G.A. Res. 1541, U.N.
GAOR, 15" Sess., Supp. No. 16, art. 1, P 2, U.N. Doc. a 4684 (1961); see Okoronkwo, supra
note 28, at 76-95, for a discussion on the development of the United Nations mandate to
decolonize Africa and the portions of the U.N. Charter and the various U.N. resolutions sup-
porting decolonization.

Brilmayer, supra note 26, at 182; JaMEs ANAYA, INDIGENOUS PEOPLES IN INTERNATIONAL Law,
43-44 (2000).

Brilmayer, supra note 26, at 182; ANavA, supra note 30, at 43—44.

Lee BucuHHErT, SUCCESSION: THE LEGITIMACY OF SELE-DETERMINATION 2—10 (1978).
Hannum, supra note 14, at 34-5.

34 Thomas M. Franck, 7he Emerging Right to Democratic Governance, 86 Am. J. INT'L L. 46, 58-59.

% Hannum, supra note 14, at 32-36.

3¢ Scharf, supra note 12, at 384-5.
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Thus, for Scharf, the state’s sovereign right to territorial integrity is a “rebuttable
presumption” rather than an absolute.?”

In all three of the self-determination paradigms described above the
underlying claim of self-determination includes a presumptive claim to territory.
The claim to govern territory is an integral, but distinct, part of the right to self-
determination.”® “At issue is not a relationship between people and states, but a
relationship between people, states, and territory.””” By exercising a right to self-
determination, a people make the claim they have a right to influence how a
territory is governed. The doctrine of u#i possidetis shapes how that people makes
that claim. In all three paradigms of self-determination, the doctrine of uzi pos-
sidetis juris inhibits the success of the peoples’ self-determination claims.

C. The Doctrine of Uti Possidetis Juris

At its simplest, the doctrine of uti possidetis juris governs how emerging states
draw their borders.*” Application of the doctrine changes a state’s internal
administrative borders to the international borders of the emergent states.*!
This is easiest to understand by looking at the current borders in Africa. The
International Court of Justice’s Case Concerning the Frontier Dispute (Burkina
Faso/Mali)* provides an example of how the doctrine is applied. The I.C.J. set
out a two-step process to apply the doctrine. The first step is to determine the
dates of independence for the new states. In the case of Burkina Faso and the
Republic of Mali those dates were 1959-1960.” The second step is to then
determine the boundary of the states or administrative units at the date of inde-
pendence.* These boundaries then become the international borders. “The
principle of uti possidetis freezes the territorial title, it stops the clock” at the time of
independence.® Burkina Faso and the Republic of Mali were once individual

Id. at 385. Scharf explains that this “rebuttable presumption” was a sliding scale, granting a
stronger right to secession as human rights abuses mounted.

Brilmayer, supra note 26, at 179.

I/

% Case Concerning the Frontier Dispute (Burk. Faso/Mali) 1986 1.C.J. 554, 565 (Dec. 22).
Steven R. Ratner, Drawing a Better Line: Uti Possidetis and the Borders of New States, 90 Am. J.
InT’L L. 590, 590 (1996).

Case Concerning the Frontier Dispute (Burk. Faso/Mali), supra note 40, at 565.
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subunits of French Africa, Burkina Faso was known as the colony of Upper
Volta, and the Republic of Mali was the colony of Sudan.® In order to deter-
mine the colony boundaries at the time of independence, the I.C.J. traced the
history of the colonial borders from 1919 up until the dates of independence,
reconstructing the claims to territory each colony made until independence,
through maps, legislation, administrative records, and other documents.”’ The
boundaries at independence were then held to be the current international
boundaries of Burkina Faso and the Republic of Mali.*®

The current application of the doctrine is tied to its historical development: its
origin in Roman property law,” its emergence in international law during decolo-
nization in Latin America,” its use during the post-World War II decolonization
of Africa,”" and its application in Eastern Europe as new states emerged after the
collapse of the Soviet Union.”* To understand the doctrine’s limitations, as well
as how those limitations can be remedied it is necessary to understand how the
doctrine developed and changed over time.

1. A Brief History of Uti Possidetis

The history of uti possidetis began in Roman property law.>® It was used where
the ownership of the property was in dispute. During the legal dispute the
praetor, or administrator of justice, would grant temporary possession of the
property to the person in actual possession of the property, unless that pos-
session was gained through force or fraud.>® The phrase uti possidetis, ita pos-
sideatis, or “as you possess, so you may possess, grew to summarize the
edict.”® This possession continued until the prearor determined who the right-
ful owner of the property was. At that time the property was then returned to
lawful owner.>®

46 PieRRE ENGLEBERT, BURKINA Faso: UNSTEADY STATEHOOD IN WEST AFrica 18-20 (1996).

Case Concerning the Frontier Dispute (Burk. Faso/Mali) supra note 40.
7" Case Concerning the Frontier Dispute (Burk. Faso/Mali) supra note 40, at 570-648.
8 Id. at 649-651.
Ratner, supra note 40, at 592.
%0 Jd. at 593; Case Concerning the Frontier Dispute (Burk. Faso/Mali) supra note 40, at 565.
Jostua CasteLLINO & STEVE ALLEN, TITLE TO TERRITORY IN INTERNATIONAL Law 96-115
(2003).
FRANCK, supra note 10, at 147.
>3 PETER RADAN, BREAKUP OF YUGOSLAVIA AND INTERNATIONAL Law 69 (2001).
> Id. at 69-70.
%5 Ratner, supra note 40, at 592-3.
56 Id.
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Uti possidetis emerged in international law during the decolonization of Latin
America.”” The leaders of the emerging nations applied the doctrine to their national
borders to create stability but “the Latin states accepted the possibility that their final
border might differ from the wz possidetis line.”® This created a flexibility that
allowed the Latin American nations to provide solutions for many border
disputes.”

In Africa, the doctrine was applied differently. Each colonizing power had
its own unique way of administering its colonies, and as a result, while some
nations experienced violent popular uprisings during decolonization, such as
France experienced in Algeria, others experienced a more orderly process.” In
order to prevent challenges to the emerging nations” borders, from both inside
and outside the new states, the new national leaders applied uzi possidetis with a
more literal and strict interpretation.®’ As discussed above, it is in Africa where
many of uti possidetis’ most obvious problems have arisen. Ut possidetis’ effects are
seen where ever ethnic groups have been bottled together against their will,*
such as Rwanda, or the Sudan, and where borders have been drawn without any
consideration to the realities on the ground, such as Ethiopia, DR Congo, or
Angola.®® Applying uti possidetis inflexibly does not allow the African nations to
compensate for the doctrine’s inherent problems.

When the Soviet Union collapsed, most of the individual republics accepted the
internal Soviet borders as their international borders, even to the extent of codifying

The European powers were pre-occupied by the Napoleonic Wars allowing the Creole, the
descendents of the European Colonists, to assert their claims of self-determination. In order to
prevent re-colonization by the European powers and to create certainty in the borders between
the new states u#i possidetis was applied as a justification for using the administrative boundaries
as international boundaries. CASTELLINO & ALLEN, supra note 51, at 42—64.
>8 Ratner, supra note 40, at 594.
CasTELLINO & ALLEN, supra note 51, at 61. It should be noted that while the doctrine was
applied flexibly in Latin America, it was applied by the descendents of Europeans for the benefit
of those same peoples. The indigenous inhabitants of the continent generally did not receive the
benefit of this flexibility.
YiLma MAKONNEN, INTERNATIONAL Law AND THE NEW STATES OF AFRICA 15-6 (1983). A good
depiction of the Alegerian struggle is depicted in the film, BATTLE OF ALGIERS (1965).
CASTELLINO & ALLEN, supra note 51, at 101-114. Just as in Latin America, the doctrine
was applied by the political elites who were in power at the time of decolonization. In many cas-
es these elites where the same groups the European Colonizers had “deputized” to administer
the colonial state. This had the effect of perpetuating many of the problems decolonization
sought to solve. MAKONNEN, supra note 60 at 439-453.
62 Makau Wa Mutua, Why Redraw the Map of Africa: A Moral and Legal Inquiry, 16 MicH. J. INT'L L.
1113, 1149 (1995).
% Nsongurua J. Udombana, Unfinished Business: Conflicts, the African Union and the New
Partnership for Africas Development 35 Geo. WasH. INT'L L. Rev. 55, 94 (2003).
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those borders in the 1993 Charter of the Commonwealth of Independent States.**
When Yugoslavia descended into violence® the European Community’s response,
affirmed by the United States and the USSR, was the organization of the Badinter
Commission. The Commission was to examine the claims of the warring parties
and to make recommendations to the European Community how the situation
should be handled.®® The Commission first made the determination that the
Republic of Yugoslavia was in the process of dissolution,*” and then noted that the
emerging states had the responsibility to work together and within the international
law to preserve the rights of people and minorities and settle the problems arising
from state succession.®® In opinion No. 3, of the Commission applied the doctrine
of uti possidetis to the internal administrative borders of the Republic of Yugoslavia.’
Both the Badinter Commission and the Soviet Union applied u# possidetis beyond
traditional “salt-water” colonies. With this new development the doctrine would
now be applied in all cases of state creation, not just decolonization, and all the
short comings of the doctrine would now effect emerging states.

2. The Success and Failure of Uti Possidetis
The goal of uti possidetis was to provide stability for new states by giving certainty
to their borders.”” In theory, such certainty would reduce inter-state squabbling
about who exercises sovereignty over what territory. If one only examines the level
of the state actor (as much of international law is prone to do) one might con-
clude that the doctrine has been successful in preventing warfare on continent-
wide scales.”! Indeed, even critics of the doctrine concede that this has been largely
successful, even in Africa, at least in preventing large-scale inter-state conflicts.”
The reality is that the regions of the world where wu#i possidetis has been applied
regularly are not stable.”” The damage caused by the application of uzi possidetis is

¢ Charter of the Commonwealth of Independent States, June 22, 1993, art. 3, 34 LL.M. 1279,
1283 (1995).

RADAN, supra note 53, at 164.

6 Jd. at 166.

67

65

Opinion No. 1 of the Arbitration Commission of the Peace Conference on Yugoslavia, 31
LL.M. 1494 (1992).

S 4.

Opinion No. 3 of the Arbitration Commission of the Peace Conference on Yugoslavia, 31
LL.M. 1499 (1992).

Case Concerning the Frontier Dispute (Burk. Faso/Mali), supra note 40, at 565.

MAKONNEN, supra note 60, at 458-9.

72 Id.

73 Hasani, supra note 4, at 85-90, 94. Uti Possidetis Juris has been most frequently applied in
Latin America, Africa, and Eastern Europe, all regions which have developed weak states.
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most easily pointed out in Africa. Since 1970, over thirty wars have rocked the
continent of Africa, “the vast majority of them originating intrastate.””* These
conflicts have varying sources, but many can be traced to perceived ethnic cleav-
ages and inequality between domestic groups,” which, at their roots, are claims or
denials of the right of self-determination, both external and internal.” This prob-
lem is exacerbated in states, such as the sub-Saharan states, that contain many
distinct peoples within a single state.” With an increasing number of ethnicities
and sub-nationalist groups, the nation is fractured, and has less of a cohesive
national identity. This lack of identity can challenge a nation’s existence because
each of the sub-national groups seeks to assert its will individually instead of
collectively.”®

An example of the instability caused by wu#i possidetis can be found outside of
Africa in the former Yugoslavia. Yugoslavia, like many African nations, was a
state encompassing a number of different ethnic and political bodies. During
the communist era these individual political bodies were formed into a federal
state, and the individual ethnicities began to spread throughout the nation.
With the collapse of the Soviet Union, the individual political units that had
formerly been united as the Republic of Yugoslavia began to jockey for power
and Yugoslavia dissolved into chaos.”” The European Union responded by apply-
ing the doctrine of uti possidetis to the former state to provide an orderly separa-
tion of the sub-national groups.®® However, the new states that emerged were in
accordance with the Yugoslavian administrative boundaries.®’ This had the effect

Uti possidetis has prevented the nations it has been applied to from overcoming internal prob-
lems and becoming a strong sustaining nation.

Udombana, supra note 63, at 55, 59. Udombana cites conflicts in Rwanda, Sudan, Somalia,
Eritrea, the Democractic Republic of Congo as examples of Africa’s instability.

7> Id. at 87-88.

76 Mutua, supra note 62, at 1150. Dr. Mutua argues that the denying the right to self-determina-

74

tion perpetuates the damage of colonialism, resulting in the loss of legitimacy of the African
State, which results in increased violence to control the state, which in turn results in a further
cyclical loss of legitimacy, more violence, and instability. “The denial of the right to self determi-
nation is one of the fundamental reasons for the failure of the state to develop into a cohesive,
effective, and functional entity.”

77 Id. at 1150.

78 Id. at 1145-6.

79 See SABRIN PETRA RAMET, BALKAN BABEL: THE DISINTEGRATION OF YUGOSLAVIA FROM THE
DearH oF Tito To THE WAR FOR Kosovo (1999) for a complete description and analysis of the
events.

8 CasTELLINO & ALLEN, supra note 51, at 158-161; and Opinion No. 3 of the Arbitration

Commission of the Peace Conference on Yugoslavia, 31 L.L.M. 1499 (1992).

CASTELLINO & ALLEN, supra note 51, at 158-161.
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of leaving the Kosovar Albanians within the new Republic of Serbia. The violence
prompted by the claims of sovereignty and territorial integrity within Serbia is
well known.® Part of what drove the violence were conflicting claims of self-
determination over territory by Croats, Slovenes, Bosnian Muslims, Macedonians,
Serbs and Albanians.*® Those claims continued after the international community
stepped in to keep the peace.®

While the causes of intrastate warfare and genocide are complex, many of the con-
ditions that lead to those horrors are fostered by the application of uz possidetis: of the
wholesale acceptance of administrative boundaries as international boundaries.

It must be pointed out that uzi possidetiss application is more prominent in
regions where colonialism and decolonization have been attempted.® It is impor-
tant to note that it is difficult to separate what the actual root causes are for the
instability in these post-colonial regions,*® and u#i possidetis should not bear the
blame for all the ills in those nations. But, as will be discussed below, it is cer-
tainly a contributing factor, creating conditions that make conflict more likely,
especially if combined with other factors.

1. The Functional Difficulties of Uti Possidetis

The roots of uti possidetiss affect on a “peoples” right of self-determination, with
the attendant consequences for state stability, lie in what the doctrine actually
does: changing administrative boundaries into international boundaries.
Examining these changes reveals functional problems with using administrative
boundaries as international boundaries.”” First, international boundaries are cre-
ated to separate states. States are concerned with what crosses their borders and
the extent of jurisdiction their borders give them. International borders are also

82 See Peter Beaumont & Patrick Wintour, Kosovo: The Untold Story, OBSERVER, July 19, 1999,
available at http://observer. guardian.co.uk/milosevic/story/0,,520170,00.html; see also Ramet,
supra note 79; see MIRANDA VICKERS, BETWEEN SERB AND ALBANIAN: A HISTORY OF Kosovo
241-288 (1998).

% RADAN, supra note 53, at 157-8.

8 Pyrrhic Victory: Kosovo’s election brings a peace settlement no closer, Economist, Oct. 30, 2004,

at 57-8.

Castellino & Allen’s discussion of uti posseditis, see CASTELLINO & ALLEN supra note 51, centers

on Latin America and Africa, to areas where Colonialism was prominent. While South East

Asia also experienced colonialism for a number of reasons the effect was not the same. See

Hasani, supra note 4, at 89.

See JARED DiamonD, Guns GERMS AND STEEL (1999); FranTz FANON, WRETCHED OF THE

EarTH (1963).

8 Ratner, supra note 40, at 591.
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lines of national defense, and for this reason they have often followed physical
barriers such as mountains or rivers.®

Internal administrative boundaries, by contrast, serve two very different goals:
to unify the nation, and to allow it to be governed more effectively.*” Sometimes
internal boundaries are inherited (like the original thirteen colonies in the United
States). Other times, as in the case of national expansion (such as in Australia,
Canada or the Western United States), provisional boundaries are drawn up in
much the same manner as the straight-line colonial boundaries in Africa, giving
very little consideration to the geographic and political reality on the ground.”

Internal boundaries are often drawn to facilitate the forging of a national iden-
tity.”! One example is the boundaries of the Canadian province of Quebec. The
borders of the province were adjusted, sometimes adding territory, at other times
taking it away, to facilitate the identity of a Canadian people. The Soviet Unions’
organization also used the boundaries of its republic in order to break up ethnic
identity and redirect that identity to a greater Soviet Identity.”” Internal boundaries
can be used to foster a national identity at the expense of the sub-national units.

Administrative lines also divide national responsibilities in an organized way.
These internal boundaries provide boundaries of economic and social responsi-
bility, but still allow regulated sharing of those responsibilities. They provide
jurisdiction for tax collection, school systems and other divisions that affect the
daily life of the regular citizen of the state. Importantly, movement across these
administrative borders is much looser than across international borders.”® This
can result in economic zones straddling internal administrative borders. The New
York/New Jersey/Connecticut metropolitan area is one example of this. The met-
ropolitan area stretches across three states and functions as one unit. To raise
those specific administrative borders to the level of international borders would
have dire consequences for the economic viability of the region because the new
borders would cut up the area and impose restrictions on movement that would
prohibit the movement of labor and goods.”

88 Jd. at 602.
8 Id. at 603.
90 [d.

N Id.

2 4.

% Id. at 602. There are examples of this in the U.S. Constitution’s privileges and immunities clause
which preserve the right to travel between states. U.S. Const. amend. XIV § 1; Saenz v. Roe,
526 U.S. 489 (1999).

Ratner, supra note 40, at 604. See THE FEDERALIST No. 42 (James Madison), for a discussion on
the need for regulation of interstate trade and also a need for the freedom to conduct trade with-
in a nation.
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Ultimately, the problem is that internal borders are established for different rea-
sons than international borders. To raise internal borders to the level of international
borders is to ignore the purpose those internal borders served. When converted
into international borders, these formerly-internal borders are too often unsuc-
cessful in dividing states, and that lack of success is attributable to the very thing
that made them successful internal borders.

I1. Ut Posseditis, Self-Determination and State Stability

The functional realities of borders, both administrative and international, affect
how “peoples” attempt to exercise their right of self-determination, and whether
those attempts are legitimized by the international community.”

A federal state is one method to allow a “people” to exercise its right of inter-
nal self-determination.”® But the functional reality of u#i possidetis creates incen-
tives for leaders of states that are struggling with questions of legitimacy to use
administrative boundaries as a tool to weaken a “people’s” political efficacy.”
Under a regime employing the doctrine of wzi possidetis, administrative regions
are potential new nations, and when an administrative region is populated by a
cohesive ethnic group that might satisfy the definition of a “people,” it is easier
for those in power to perceive that group as a threat to its control of the state.”®
As a result, those in power have an incentive to gerrymander the administrative
boundaries in order to reduce the influence of possible internal rivals.”” The effect
is a further loss of political efficacy that can lead to a further loss of state legiti-
macy, and increased tension, which in turn too often results in violence.'®

Uti possidetis also affects a “people’s” claim to external self-determination. The
current theory of external self-determination, or the claim to a right of succession,
requires that the resultant states follow the doctrine of wu#i possidetis."" This has
dramatic social and political consequences for a new state. When a minority

% CASTELLINO & ALLEN, supra note 51, at 114.

% Mutua, supra note 62, at 152-3.

97 Ratnet, supra note 40, at 603—4 (1996).

% Margaret Moore, The Territorial Dimension of Self-Determination, in NATIONAL SELE-
DETERMINATION AND SECESSION 140-1 (Margaret Moore ed., 1998). See also, Mutua, supra
note 62, explaining that in multi-ethnic nations, especially in Africa, the two peoples under-
stand the struggle for control of the state as a zero-sum-game, the victor having complete power
over the loser.

? Moore, supra note 98, at 140-1.

100 14 at 140.

191 Opinion No. 3 of the Arbitration Commission of the Peace Conference on Yugoslavia, 31 I.L.M.

1499 (1992). FraNCK, supra note 10, at 151. “What seemed to be needed was neither the uzs

possidetis of Latin America nor the self-determination of Europe, but some new normative
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successfully asserts its right of external self-determination and gains state status
for itself the minority is required to draw its new borders in accordance with the
former state’s previous administrative boundaries.’® This can result in all the dif-
ficulties of raising administrative boundaries to international boundaries, such as
economic impediments.'® These difficulties are additional challenges for a new
state and can sometimes overwhelm the ability of the new state to succeed.'*

Another effect can also be that political majorities in the old state become
politically weak minorities in the new state. This is what happened in the former
Yugoslavia.'”® By applying wzi possidetis to the former Yugoslavia, the Kosovar
Albanians were placed in a position where they could be victimized by the newly-
created Republic of Serbia.'®

In Africa, and other post-colonial regions, u#i possidetis has the effect of per-
petuating the problems that the right of self-determination should be solving,
such as creating stability for the emerging nation.'”” Because the right of external
self-determination may only be exercised in accordance with uzi possidetis, claims
of secession are only recognized when they can be fit within an administrative
region’s borders.'”® Where a minority group who seeks to exercise its right of self-
determination straddles a border, that group has twice the challenge: 1) to suc-
cessfully assert its right of self-determination; and 2) tie that assertion to a claim
to territory. This claim to territory has added difficulty because it is not within
any existing borders— the claim crosses borders. Such a claim is in direct
opposition to the idea of territorial integrity.'"”

In addition to claims of external-determination, wuzi possidetis leads to conflicts
over national borders."® In Africa, many nations such as Ethiopia, Sudan, Libya
and Chad, are unsure of their borders because the colonial administrative boundaries

concept combining aspects of both. Thus the emerging nationalist leaders of Africa persuaded
the UN General Assembly (and the International Court of Justice in its Namibia Advisory
Opinion) that there must be a right of self-determination, but that it would be exercised only
within existing colonial frontiers.”

FRANCK, supra note 10, at 153.

103 [d'

104 Ratner, supra note 40, at 602-7.

1 Hannum, supra note 14, at 55-56.
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were not delineated very well, or there is conflicting evidence of those delinea-
tions."! This uncertainty leads to a differing of opinions about where a border lies,
and all too often states resort to violence to enforce their opinions."* Uti possidetis
creates the condition for these border conflicts because it gives a sense of legitimacy
to the conflict for the parties. The nations are not fighting to extend their control
beyond their borders, but rather to enforce their control over what they see as their
historical border.'

III. Uti Possidetis’ Status as International Law

Any critique of the doctrine of u#i possidetis must determine what status the doc-
trine has in international law. Has it reached the status of an international general
principle as the Badinter Opinion No. 3 claims? Is it applicable to all nations, even
those outside the doctrine’s roots of decolonization? Or is the doctrine more lim-
ited? There is a voluminous body of literature on this subject,''* and the recent
focus in the debate centers on the wording in the 1.C.].’s Burkina Faso decision.'”

The two parties to the case, Burkina Faso and the Republic of Mali, had agreed
that uti possidetis governed the proceeding; neither contested its status as a con-
trolling principle for their adjudication.''® While international tribunals are not
precedent setting, their rulings do have influence in other similar adjudica-
tions,'"” and the International Court of Justice has become the chief forum for
territorial disputes.''®

The language immediately before and after the Court’s statement that uzi possi-
detis is a general principle of international law, specifically discusses its application

" Id. at 594, 607.

12 Jd. at 607.

13 I4. at 607-8.

114 See CaSTELLINO & ALLEN, supra note 51; Hasani, supra note 4; Peter Radan, Post Succession

International Borders: A Critical Analysis of the Opinions of the Badinter Arbitration Commission,

24 MELs. U. L. Rev. 50 (2000); Ratner, supra note 40, at 36.

Case Concerning the Frontier Dispute (Burk. Faso/Mali), supra note 40.

16 Jd. at 564-5.

17 Marcorm N. SHAw, INTERNATIONAL Law 86 (4th ed. 1997).

18 Case Concerning Sovereignty Over Certain Frontier Land, 1959 I.C.J. (20 June) (Belgium and
the Netherlands brought a case over the ownership of territory north of the village Turnhout);
Territorial Dispute (Libyan Arab Jamahiriya/Chad) 1994 1.C.J. (Feb. 13) See Brian Taylor
Sumner, Territorial Disputes at the International Court of Justice, 53 DUKE L.J. 1779 (2004).
Sumner outlines the International Court of Justice’s jurisdiction over Territorial Disputes, and
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explains the legal justifications states cite to bring territorial cases before the court: treaties, geography,
economy, culture, effective control, history, uti possidetis, elitism, and ideology.



166 Daniel Lulker

during decolonization.'”” This contextual point is then underscored by the
I.C.]’s statement of the doctrine’s purpose, namely “to prevent the independence
and stability of new states being endangered by fratricidal struggles provoked by
the challenging of frontiers following the withdrawal of the administering power.”'*°
This statement makes it clear that the doctrine is applicable specifically where a
nation has been subjected to colonial, or colonial-like rule and should not be
imposed in other situations.'*!

While I.C.J. decisions are not binding on anyone other than the parties of the
dispute, the similar treatments of the doctrine have been codified in many of the
areas where it has been applied. In South America the doctrine can be found in
national constitutions,'? in Africa the OAU adopted the doctrine as one of its
early tenets,'™ and in Eastern Europe it was codified in the 1993 Charter of the
Commonwealth of Independent States.'” This leaves the doctrine’s status in
international law dependent on where it is being applied'® and any solution
seeking to solve the harms u#i possidetis creates must be tailored to fit within the
doctrine’s status in the particular region. As the doctrine is currently applied rig-
idly to existing administrative boundaries'* there is no flexibility to customize
the application to each nation it is applied to.
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Case Concerning the Frontier Dispute (Burk. Faso/Mali), supra note 40, at 564-5.

120 Jd. at 565 [emphasis added].

121 Radan, supra note 114, at 63.

122 See, e.g., CoNsT. ART. V (Venz. 1830), 18 Brit. & FOREIGN STATE PAPERs 1119 (1833);
CONST. Arr. IV (Hond. 1848); 36 BriT. & FoRreIGN STATE PAPERS 1086 (1861).

' Organization of African Unity, O.A.U. Resolution on Border Disputes, 1964, in Basic
DocUMENTS ON AFRICAN AFFAIRS 360-361 (Ian Brownlie ed., 1971). The resolution may also
referred to by its OAU document number, AGH/RES.16(I). See also Crawford Young, Self
Determination, Territorial Integrity, and the African State System, in CONFLICT RESOLUTION IN
Arrica 327 (Francis Deng & William Zartman eds., 1991).

124 Charter of the Commonwealth of Independent States, June 22, 1993, art. 3, 34 LL.M. 1279,
1283 (1995).

125 The Vienna Convention on the Law of Treaties, May 23, 1969, U.N. Doc. A/CONE. 39/27,

regulates the formation and dissolution of treaties. And Article 38(1) of the Statute of the

International Court of Justice creates a hierarchy of sources of international law. Article 38(1)

places international treaties as the highest form of international law. Any other forms of interna-

tional law are inferior and subservient to treaties. SHAW, supra note 117, at 55. This means that
where uti possidetis has been codified by treaty, it is a binding rule, unless changed by treaty.
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D. What Can be Done Abour Uti Possidetis

It seems unlikely that the doctrine of u#i possidetis will be revoked in its entirety.'*’
Thus, any solution will likely entail attempting to negate the functional prob-
lems the doctrine creates without disturbing the existing international order. Part
of the answer lies in the doctrine’s origins: the temporary nature of the doctrine

during Roman property disputes,'*® and the flexibility of the doctrines application
in South America.'”

L. The Principle of Equity in Border Disputes

So how can dynamism be reintroduced? The I.C.J. may have an answer. In cases
contesting ownership of maritime areas, specifically regions of the continental
shelf, the court has relied on concepts of equity to determine ownership. In
examining two such cases, Case Concerning the Continental Shelf (Tunisia/Libyan
Arab Jamahbiriya),"”® and Case Concerning the Continental Shelf (Libyan Arab
Jamahiriya/Malta),”®' the 1.C.J. focused on achieving “equitable results.”
Additionally the court’s jurisprudence required that any delimitation of conti-
nental shelves be done “in accordance with equitable principles, and taking account
of all the relevant circumstances.””* In the particular cases, “relevant circum-
stances” include geography, the ownership of the economic development of the
particular regions, as well as historical claims and uses. Equity has the potential
to be the means to adjust boundaries to solve the inequities history has created.
“Equity as a legal concept is a direct emanation of the idea of justice.”'* And it is cer-
tain that the world could use more justice, especially where minorities and self-deter-
mination are concerned.

Additionally the court recognized the “legal concept of equity [as] a general
principle directly applicable as law.”'** The court specified that one of the effects
of equity on international law was to allow the court to choose among several

127 Revoking uti possidetis totally would easily send Africa, if not other areas into wholesale blood-

shed. Udombana, supra note 63, at 94.

RADAN, supra note 53, at 69.

122 CASTELLINO & ALLEN, supra note 51, at 61.

130 Case Concerning the Continental Shelf (Tunisia/Libyan Arab Jamahiriya) 1982 1.C.J. 18 (Feb. 24).
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different interpretations of the law and choose the one, in the particular circum-
stance before the court, with the result “closest to the requirements of justice.”'*
Such jurisprudence has only been applied in the context of ownership of conti-
nental shelves, but could have profound application on the questions of land-
based territorial claims. By recognizing that the time for strict application of uzi
possedetis has passed and that concepts of equity should be weighed in determin-
ing territorial boundaries, a mechanism providing for change short of warfare
would be introduced. That said, three major concerns about applying principles
of equity in territorial disputes must be mentioned.

The first is that only states have standing to bring a case to the I.C.J. and it
may be too grandiose to expect a change allowing sub-state actors the same.'*
Without standing to directly bring a case before the I.C.]. any subs-state actors
who have grievances about how territory is delineated are limited to bringing the
issue up through the internal mechanisms of the state they belong to. This is fine
if the state is reactive to such domestic influences, but when the sub-state actors’
claim is against the state they inhabit the likelihood that state will bring the issue
before the I.C.]. is unlikely.

Again, the I.C.].’s continental shelf jurisprudence offers some solutions based
on concepts of equity, and an examination of “relevant circumstances.”'?” This
approach might provide the flexibility to examine circumstances otherwise out of
the purview of the court.”® Such circumstances could very well include the eth-
nic composition of border regions, how those groups are being treated by the dis-
p